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Hammond  v.  Clbatxlikd. 

(Circuit  Court,  D.  Oregon.   Febnury  25, 18SS.) 

1.  Scrr  BT  AN  Assignee  m  the  Nationai.  Courts. 

The  clause  in  sectioo  1  of  the  judiciary  act  of  1S75  prohibiting  Ihe  assignee 
of  a  noQ- negotiable  contract  from  mainlaioing  a  suit  thoreon  iu  tlie  natioiia] 
courts,  unless  his  assignor  might  have  done  so,  has  reference  solely  to  the  as- 
signor's right  to  maintain  such  suit  on  account  of  his  citizenship,  and  not  lo 
the  amount  of  the  claim  or  demand  arising  out  of  such  fsontract. 

2.  Bame — Matter  in  DisruTB.THicRBiN. 

An  action  may  1>e  muintaincd  in  the  national  courts  where  the  sum  or  value 
of  the  matter  in  dispute,  or  money  sought  to  he  recovered  therein,  exceeds  $5W 
in  amount,  although  the  complaint  contained  distinct  demands  or  causes  of  ac- 
tion of  less  value  than  $500;  and  it  is  immaterial  whether  the  plaintiff  is  the 
otiginal  owner  of  such  demands  or  acquired  them  bj  assignment  from  such 
owner. 

Action  to  Becover  Money, 
Henry  Achy  for  plaintiff. 
O.  F.  Paxton,  for  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff,  &  citizen  of  Cal- 
ifornia, against  the  defendant,  a  citizen  of  Oregon,  to  recover  the  sum 
of  $3,093.36.  The  action  is  brought  on  three  distinct  demands  or 
causes  of  action  arising  out  of  contract,  vhich,  by  section  91  of  the 
Oregon  Code  of  Civil  Procedure  may  be  united  in  one  complaint.  The 
first  demand  is  for  (J,  136.85,  the  agreed  price  of  goods  sold  to  the 
defendant  by  the  plaintiff;  the  second  one  is  for  $1,64S,  the  agreed 
price  of  goods  sold  to  tbe  defendant  by  the  firm  of  Greenbaom,  Sachs 
&  Freeman,  citizens  of  California,  and  by  tbe  latter  assigned  to  tbe 
plaintiff;  and  the  third  one  is  for  $308.29,  the  agreed  price  of  goods 
sold  to  the  defendant  by  the  firm  of  Murphy.  Grant  &  Co.,  citizens 
of  California,  and  by  the  latter  assigned  to  the  plaintiff;  for  the  ag- 
gregate of  wbich^8Qms«the  plaintiff  asks  judgment.  The  defendant 
demara  to  the  statement  containing  the  last  cause  of  action,  for  that 
T.33F.no.l— 1 
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"the  court  tias  no  jurisdiction  of  the  matter  thereof."  Ou  the  argu- 
ment of  the  demuirer,  coDOBel  £br  the  defendant  cited  and  relied  on 
the  clause  of  section  1  of  the  judiciary  act  of  1875  (18  St.  470)  which 
reads: 

"Xor  shall  any  circuit  or  district  court  have  cognizance  of  any  suit  founded 
on  contract  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the  law-merchant,  and  bills  of  ex- 
change." 

The  exposition  of  this  clause,  bj  counsel  for  the  defendant,  is  to 
the  effect  that,  as  the  assignor  could  not  have  maintained  a  suit  on 
the  contract  in  question  to  enforce  the  payment  of  a  sum  less  than 
$500,  therefore  the  plainti£f  cannot  as  assignee  thereof.  And  it  must 
be  admitted  that  the  proposition  is  not  without  plausibility.  But,  in 
construing  this  restriction  on  the  assignee's  right  to  sue,  reference 
must  be  had  to  the  manifest  aim  and  object  of  the  provision.  The 
jurisdiction  of  this  court,  so  far  as  the  same  depends  on  the  amount  in 
controversy,  is  prescribed  by  an  earlier  clause  in  the  same  section, 
which  in  effect  limits  such  jurisdiction  to  cases  where  "the  matter  in 
dispute"  exceeds  the  sum  or  value  of  $500.  But  the  jurisdiction  of 
the  court  may  also  depend  on  the  citizenship  of  the  parties  to  the 
suit,  and  the  provision  in  question  is  intended  to  prevent  a  party  to 
a  non-negotiable  contract,  who  cannot,  for  want  of  such  citizenship, 
sue  his  debtor  thereon  in  the  national  ooortB,  from  conferring  such 
right  upon  a  citizen  of  another  state  by  an  assignment  of  hie  demapd 
to  him.  And,  so  far  as  this  provision  is  concerned,  it  matters  not 
what  is  the  sum  or  value  of  "the  matter  in  dispute." 

The  assignor  of  the  contract  upon  which  the  third  cause  of  action 
is  founded  appears  to  be  a  citizen  of  California.  He  might,  therefore, 
so  far  as  the  question  of  citizenship  is  concerned,  have  prosecuted  a 
suit  on  such  contract  in  this  court,  and  therefore  his  assignee  may 
do  so.  Of  course,  no  one  can  maintain  a  suit  in  this  court  on  this 
demand  alone.  The  value  of  it  is  not  suflBcient  to  give  the  court 
jurisdiction.  But  the  plaintiff  is  also  the  owner  of  other  demands 
against  the  defendant, — one  in  his  own  right  and  the  other  as  assignee. 
As  authorized  by  the  Code,  (section  91,)  he  has  united  these  several 
demands  or  causes  of  action  in  the  complaint  in  this  action.  And 
the  only  other  question  in  the  case  is,  what  is  the  sum  or  value  of 
"the  matter  in  dispute"  in  this  action?  In  considering  this  ques- 
tion, each  item  or  demand  in  the  complaint  is  not  to  be  taken  by 
itself,  as  if  it  were  the  subject  of  a  separate  action,  but  the  sum  of 
these  items, — the  aggregate  value  of  the  three  distinct  demands  con- 
tained in  the  complaint,  which  constitute  the  subject  of  the  action, 
and  the  amount  sought  to  be  recovered  by  it.  The  sum  which  a 
plaintiff  seeks  to  recover  in  an  action  for  money  is  the  measure  of 
the  value  of  "the  matter  in  dispute"  therein  between  himself  and 
the  defendant.    The  right  of  the  plaintiff  to  recover  this  sum  is  to  be 
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conteated  and  determined  thereby,  according  to  the  esfablished  mode 

of  procedure;  and,  bo  long  as  it  exceeds  $500  iu  amount,  it  is  im- 
material how  or  whence  the  plaintiff  became  the  owner  of  the  several 
items  that  may  constitute  or  enter  into  this  sum  or  demand.  Indeed, 
oases  may  arise  in  which  the  assignee  of  a  demand  may  maintain  an 
action  thereon  in  this  court,  so  far  as  the  value  of  "tbe  matter  iu  dis- 
pate"  is  eoneemed,  when  the  assignor  could  not.  For  instance,  where 
tbe  demand  bears  interest,  the  sum  due  thereon  at  the  time  of  tbe 
assignment  may  be  less  than  $500;  but  when  suit  is  brought  on  it  by 
the  assignee,  the  value  of  it  may  exceed  $500.  Of  course,  a  collusive 
or  pretended  assignment  of  an  item  in  the  plaintifif's  demand  may  be 
set  up  as  a  defense  to  a  recovery  thereon  by  the  pseudo  assignee. 
But  when  the  transaction  is  bqna  Jide,  and  the  legal  title  is  toans- 
ferred  to  the  assignee,  he  may  maintain  an  action  thereon  iu  this 
court  without  reference  to  its  value,  provided  that  the  whole  sum 
aonght  to  be  recovered  therein  exceeds  $500,  and  the  citizenship  of 
the  assignor  and  defendant  was  such  at  the  time  of  the  assignment 
that  a  suit  might  have  been  maintained  between  them  herein.  See 
Stanlty  v.  Board  of  Sap'rt,  15  Fbd.  Hep.  483;  Judson  y,  Macon  Co. 
2  Dill.  213. 
The  demnrrer  is  overruled. 


FiTTOK  and  Wife  v.  Fh<esix  Absua.  Oo.  and  others. 

{Oireuit  Court,  D.  Vermont.   Februaiy  10,  1885.) 

Equity  Practice— Kefbrring  Issues  of  Fact  to  Jury— Rkv.  St.  f  648. 

The  United  Btates  circuit  court  may  send  issues  of  fact,  properly  raised  by  the 
pleudlngs  In  an  eqaity  case,  to  a  juty  for  trial. 

In  Equity. 

James  L.  Martin,  for  defendants. 
Martin  II.  Goddardy  for  orators. 

Wheeler,  J.  This  cause  has  been  heard  before  on  demurrer  to 
the  bill,  which  was  overruled  as  to  the  defendants  now  before  the 
court,  with  leave  to  answer  over.  FiUon  v.  Fire  Ins.  A8»*n,  20  Fed. 
Rep.  766.  The  defendants  have  answered  that  the  agreement  to  bind 
insurance  was  procured  by  fraudulent  representations  of  the  orators 
as  to  tbe  situation  of  tbe  property,  as  to  exposure  to  and  precautions 
against  loss  from  fire;  that  the  loss  occurred  through  want  of  the  pre- 
cautions represented  to  be  employed,  and  the  wroogful,  willful,  and 
negligent  acts  of  the  orators.  Issues  of  fact  are  raised  by  the  traverse 
of  the  answers,  and  the  defondants  now  move  that  these  issues  be  sent 
to  a  jury.  The  motion  is  opposed  upon  the  ground  that  by  the  stat* 
utes  of  the  United  States  the  power  to  send  issues  of  fact  to  a  jury  is 
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not  given  to,  but  rather  taken  from,  the  circuit  courts  &b  conrts  of 
equity,  and  that  these  isBues  should  be  tried  by  the  court,  and  not 
sent  to  a  jury,  if  the  power  to  send  them  exists.  The  provision  of 
the  statute  chiefly  relied  upon  to  show  want  of  such  power  is  that 
found  in  section  048.  providing  that  "the  trial  of  issues  of  fact  in  the 
circuit  courts  shall  be  by  jury,  except  in  cases  of  equity,  and  of  ad- 
miralty and  maritime  jurisdiction." 

It  is  argued  that  the  exception  excludes  that  mode  of  trial  in  the 
excepted  cases.  But  that  is  not  understood  to  be  the  meaning  of  the 
provision.  The  object  of  it  seems  to  have  been  to  carry  out  the  con- 
stitutional proWsion  guarantying  the  right  to  trial  by  jury  in  com- 
'  mon-law  cases,  and  at  the  same  time  not  to  require  a  trial  in  that 
mode  in  equity  and  admiralty  cases.  •  This  provision  was  enacted  in 
early  times,  and  the  power  of  a  circuit  court  under  it  to  send  issues 
to  a  jury  has  always  been  recognized.  Field  v.  Holland,  6  Cranch, 
8  ;  Harding  v.  Handy,  11  Wheat.  103;  Brockett  v.  Brockett,  3  How. 
691.  It  is  expressly  stated  to  exist  in  Oarsed  v.  Beall^  92  U.  8.  684. 
The  motion  cannot  h'e  denied  upon  that  ground.  The  inconvenience 
of  so  sending  the  issues  has  been  dwelt  upon  in  the  argument,  but 
as  the  trial  must  be  in  the  same  court,  with  the  difference  only  that 
it  is  upon  the  law  side  by  jury,  according  to  the  coarse  of  the  trial  of 
common-law  cases,  instead  of  on  the  equity  side  by  the  judges,  ac- 
cording to  the  ordinary  course  of  equity  procedure,  that  considera- 
tion is  entitled  to  but  little  weight.  The  principal  question  is  as  to 
the  propriety  of  so  sending,  the  issues  in  this  particular  case.  The 
issues  are  the  same  that  they  would  have  been  if  an  insurance  in  fact 
by  delivery  of  a  policy,  instead  of  a  mere  agreement  to  insure,  had 
been  effected.  The  orators  have  standing  in  this  court  merely  on 
account  of  that  difference.  The  right  to  trial  by  jury  of  an  issue  of 
fact  proper  for  their  cognizance  is  valuable  as  it  exists,  and  is  guar- 
antied by  the  constitutions  and  laws  of  this  country,  notwithstanding 
the  hostility  shown  to  it  in  some  quarters.  The  defendants  have  not 
an  absolute  right  to  that  mode  of  trial  in  this  case,  because  it  is  not 
within  the  constitutional  or  statutory  provisions;  but  they  have  the 
right  to  have  their  request  for  it  carefully  considered  when  it  falls  so 
naturally  in  the  line  of  the  right  in  other  cases.  These  issues  seem 
to  be  \efy  proper  for  the  cognizance  of  a  jury  in  this  case. 

Motion  granted. 
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H&KNBB,  Jr.,  and  othfirB  v.  Moultok  and  others. 
Wtrentt  Oourtt  if.  D.  Texas,   January  Term,  188S.) 

WfiJy— IsTENTroK— EirniHsrc  Evidenck—Latbnt  AjCBrourrr. 

A  will  contained  the  following  deviac :  "I  will  to  J.  W.  H.,  Jr.,  J.  P.,  and 
J.  P.,  Jr.,  my  tract  of  land,  containing  near  1,500  acres  first-rate  land,  lying, 
1  believe,  in  Ellis  county,  Texas."  At  the  date  of  his  will,  and  at  the  timo  of 
his  death,  the  testator  was  the  owner  of  a  head-right  certificate  for  l,47t>  acres, 
but  he  never  owned  any  land  wlinlever  in  Kills  county,  and  he  never  owned 
any  lands  elsewhere  In  Texas  to  which  the  devise  applied.  Hdd^  that  parol 
evidence  was  not  admissible  to  show  that  the  testator  supposed  that  such  cer- 
tificate had  been  located  In  Ellis  county,  making  him  the  owner  of  the  lands 
covered  thereby,  or  that  it  was  hia  intention,  as  shown  by  liis  declarations  and 
conversations,  to  devise  this  certificate,  if  it  should  turn  out  that  it  had  not  been 
located,  and  tliat  he  was  advised  by  the  fltlorney  who  wrote  th^  will  that  the 
devise  would  be  effectual  to  carry  .out  such  purpose. 

In  Equity.   Final  hearing  upon  pleadings  and  evidence. 
J<ihn  L,  Henry  and  John  O.  Park,  for  plaintiffs. 

Saicnie  Bohertton,  for  defendants. 
Before  Woods  and  McCobmick,  JJ. 

Woods,  Jastice.  The  bill  was  filed  January  27,  1882,  for  a  decree 
to  establish  the  title  of  the  plaintifiFs  to  several  tracts  of  land  in  the 
state  of  Texas ;  one  of  586  acres  in  Ellis  county ;  one  of  640  acres  in 
Falls  county ;  and  one  of  250  acres  in  Clay  county,  and  to  declare 
that  the  deeds  under  which  the  defendants  claimed  title  to  said  lands 
were  null  and  void.  The  plaintiffs  asserted  title  to  the  lands,  as  de- 
Tiseea  under  the  will  of  James  Park,  deceased,  who  died  September 
4,  1866,  at  his  domicile,  in  the  county  of  Williamson,  in  the  state  of 
Tennessee.  The  devise  under  which  the  plaintiffs  claimed  title  was 
in  these  words : 

"I  will  to  John  W.  Banner,  Jr.,  James  Park,  and  John  Park,  Jr.,  my  tract 
of  land,  containing  near  fifteen  hundred  acres  flrst-rato  land,  lying,  I  believe, 
in  Ellis  county,  Texas.  My  papers  are  In  the  hands  of  J.  A.  N.  Murray  and 
W.  II.  Gill,  of  Clarksville,  Texas,  who  must  account  for  all  pax>ers  of  mine 
in  the  hands  of  Wm.  A.  Pailt's  widow  at  bis  death." 

The  testator  did  not,  at  the  date  of  his  will  or  at  his  death,  own 
any  lands  in  Ellis  county,  Texas,  nor  did  he,  as  the  plaintiffs  insisted, 
own  any  lands  in  any  other  county  of  Texas  to  which  said  devise  re- 
ferred. But  the  testator,  at  his  death,  was  the  owner  of  a  head-right 
certificate  for  one-third  of  a  league  of  land — 1,476  acres — tissued  in 
the  year  1S88  by  the  republic  of  Texas  to  one  William  H.  Ewing,  which 
was  transferred  by  Ewing  to  him  by  deed  dated  April  9,  1S46.  C. 
B.  Johns,  one  of  the  defendants,  having  been,  in  July,  1S67,  appointed 
by  the  probate  court  of  Travis  county,  in  the  state  of  Texas,  admin- 
istrator, with  the  will  annexed,  of  the  estate  of  James  Park,  the  tes- 
tator, by  order  of  the  same  probate  court,  sold,  at  public  sale,  in  April, 
1869,  for  (110.70,  the  head-right  certificate  above  mentioned,  shown 
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to  be  worth  about  $200,  to  J.  G.  Kerbey,  another  of  the  defendants. 
Kerbey  afterwards  located  the  certificate  on  the  several  tracts  of  land 
in  Ellis,  Falls,  and  Clay  counties. 

The  charge  of  the  bill  was  that  all  the  proceedings  of  Johns  in  the 
probate  court  of  Travis  county  by  which  he  obtained  the  order  for  the 
sale  of  the  certificate,  and  the  sale  itself,  were  fraudulent ;  that  Kerbey 
had  knowledge  of  and  participated  in  the  fraud;  and  that  the  other 
defendants  who  were  in  possession  of  said  lands,  claiming  title  thereto 
under  Kerbey,  bought  with  notice  of  the  fraud.  Upon  the  trial  of  the 
case  the  plaintiffs,  conceding  that  the  testator  at  bis  death  owned  no 
land  in  J^lllis  county,  or  elsewhere  in  Texas,  to  which  said  devise  re- 
ferred, to  prevent  the  devise  from  being  inoperative,  and  to  prove 
their  title  to  the  lands  in  question,  offered  evidence  tending  to  show 
that  the  testator,  when  he  executed  his  will,  and  at  the  time  of  his 
death,  believed  that  the  Ewing  head-right  certificate  had  been  located 
in  Ellis  county,  making  him  the  owner  of  the  lands  covered  thereby ; 
that  it  was  the  purpose  of  the  testator,  shown  by  his  declarations  to 
and  conversations  with  the  witnesses,  to  devise  to  the  plaintiffs  the 
Ewing  certificate  if  it  should  turn  out  that  it  had  not  been  located; 
and  that  he  was  advised  by  the  lawyer  who  drew  his  will  that  the  de- 
vise above  quoted  would  be  effectual  to  carry  out  such  purpose.  The 
contention  of  tUe  plaintiffs  was  that  if  this  evidence  was  admitted,  it 
would  show  them  to  be  the  owners  of  the  Ewing  head-right  certificate 
under  the  devise  in  the  will  of  James  Park,  and  establish  their  title 
to  the  lands  located  by  Kerbey  under  that  certificate. 

It  is  evident  that  the  title  of  the  plaintiffs  to  the  relief  prayed  oy 
their  bill  depends  upon  the  admissibility  of  this  evidence.  The  de- 
fendants object  to  the  testimony.  I  am  of  opinion  that  the  objection 
is  well  taken,  and  that  the  evidence  should  be  excluded. 

It  has  been  held  by  the  supreme  court  of  Texas  that  bead-right  cer- 
tificates, like  that  which  it  is  alleged  the  testator  OT^Tied,  are  personal 
and  not  real  estate.  Randon  v.  Barton,  4  Tex.  289 ;  Johnson  v.  New- 
man,  43  Tex.  628 ;  Porter  v.  Burnett,  60  Tex.  323,  The  offer  of  the 
plaintiffs  is  to  show  by  extrinsic  evidence  the  intention  of  the  testator, 
in  case  the  Ewing  head.right  certificate  had  not  been  located,  to  be- 
queath it  to  them  in  lieu  of  the  laud  devised  to  them  by  his  will;  thhs, 
by  parol  evidence,  changing  a  devise  of  laud  to  a  bequest  of  personal 
property.  The  admission  of  this  evidence  would,  in  my  judgment,  be 
in  violation  of  the  established  rules  of  the  law  of  evidence  relating  to 
the  subject.  The  rules  for  the  admission  and  exclusion  of  parol  evi- 
dence are  the  same  in  respect  to  wills  as  to  contracts  in  writing  gen- 
erally. Doe  V.  Martin,  4  Barn.  &  Adol.  771;  Ilolsten  v.  Jumpson, 
4  Esp.  189;  Broivti  v.  ThormUkc,  15  Pick.  400;  Lancey  v.  Pkmnix 
Ine,  Co.  56  Me.  562;  Cruise,  Dig.  (Greenl.  Ed.)  tit.  38,  c.  9,§§  1-15, 
inclusive;  2  Powell,  Dev.  (Jarraau's  Ed.)  5-11.  They  are  the  same 
in  courts  of  equity  as  in  courts  of  law.  Bcriie  v.  Falkland,  1  Salk. 
231;  Towes  v.  Moor,  2  Vern.  US;  Bcniut  v.  Davis,  2  P.  Wms.  316; 
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Ware  t.  CotoUs,  24  Ala.  446;  fbr<^t^  t.  KimhaU,  91  U.  S.  201; 
Hunt  V.  24  Tex.  643. 

The  role  on  the  sabjeot  under  consideration  has  been  thus  stated : 
*'Parol  contemporaneous  evidence  is  inadmissible  to  contradict  or  vary 
the  terms  of  a  valid  written  instrument."  Adams  v.  Wordky,  1  Mees. 
&  W.  379,  380 ;  Boorman  v.  Jenkins,  12  Wend.  573 ;  Lazare's  Ex'rs  v. 
Peytavin,  4  Mart.  (La.)  684;  1  Gieenl.  Ev.  §  275.  As  applied  to 
wills,  the  rule  is  thus  stated  in  2  Powell,  Dev.  (Jarman's  Ed.)  5-11 : 
"Extrinsic  evidence  is  not  admissible  to  alter,  detract  from,  or  add  to 
the  terms  of  a  will,  though  it  may  be  used  to  rebut  a  resulting  trust 
attaching  to  a  legal  title  created  by  it." 

The  writing,  if  it  be  a  contract,  may  be  read  in  the  light  of  the  sur- 
rounding ciroamstanees  in  order  more  perfectly  to  understand  the 
meaning  of  the  parties.  If  it  be  a  will,  the  circumstances  under  which 
the  testator  executed  it,  or  the  state  of  his  property,  his  family,  and 
the  like  may  be'shown  in  order  to  throw  light  upon  his  intention,  as 
expressed  by  the  words  used  in  the  will.  1  Greenl.  Ev.  277;  2  Pow- 
ell, Dev.  pp.  5-11,  rule  8;  Hunt  v.  White,  24  Tex.  643.  But  iij  both 
cases,  as  the  writing  ie  tbe  only  outward  and  visible  expression  of  the 
meaning  of  the  party  or  parties  to  it,  no  other  words  are  to  be  added 
to  it,  or  substituted  for  those  used.  "The  duty  of  the  court  in  such 
cases  28  to  ascertain,  not  what  the  parties  may  have  secretly  intended 
as  contradistinguished  from  what  their  words  expressed,  but  what  is 
the  meaning  of  the  words  they  have  used."  Greenl.  Ev.  §  277;  Doe 
V.  GwiUim,  5  Bam.  &  Adol.  122, 129 ;  Doe  v.  Martin,  4  Bam.  &  Adol. 
771-786;  Beaumont  v.  Field,  2  Chit.  275. 

In  Hunt  V.  WhiteyUbi  supra,  the  rule  was  expressed,  in  substance, 
as  follows :  "The  intent  of  the  testator  must  be  ascertained  from  the 
meaning  of  the  words  used  in  the  will,  and  those  words  alone ;  but 
extrinsic  evidence  is  admissible  of  such  facts  and  circumstances  as 
will  enable  the  tourt  to  discover  the  meaning  attached  by  the  testa- 
tor to  the  words  used  in  the  will,  and  to  apply  them  to  the  particular 
facts  of  the  case. 

A  distinguished  writer  lays  down  the  rule  of  law  upon  this  subject, 
as  applicable  to  wills,  as  follows : 

"  As  the  law  requires  wills,  both  of  real  and  personal  estate  to  be  in  writing, 
it  Ginnot  consistently  with  tliis  doctrine  permit  parol  evidence  to  be  addiicerl 
to  contradict,  atld  to,  or  explain  the  contents  of  sucli  will;  and  the  principle  of 
this  rule  evidently  demands  an  intlexiblo  adlierpnce  to  it,  even  when  tlie  con- 
sequence is  the  partial  or  total  failure  of  the  testator's  intendetl  disposition; 
for  it  would  have  been  of  little  avail  to  require  tlmt  a  will  ab  origine  should  be 
in  writing,  or  to  fence  a  testator  round  with  a  guai-d  of  attesting  witnesses,  if, 
when  tlie  written  instrument  failed  to  make  a  full  and  explicit  disclosure  of 
his  scheme  of  disposition,  its  deliciencies  might  be  supplied,  or  its  inaccura- 
cies corrected  from  extrinsic  sources."    1  Jarjn.  Wills, 409. 

This  exposition  of  the  law  is  sustained  by  a  lai^e  array  of  author- 
ities cited  in  the  notes.  This  rule  was  applied  by  the  supreme  court 
of  the  United  States  in  the  case  of  Muckie  v.  Story,  93  U.  S.  589.  The 
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question  in  that  case  was  whether  tlie  whole  legacy  bequeathed  hy  a 
will  to  two  brothers  accrued  to  Benjamin  Story,  the  BurviTor,  or 
whether  one-half  of  it  did  so,  leaving  the  deceased  intestate  as  to  the 
other  half.  On  the  trial  the  children  of  Henry  G.  Story  offered  parol 
evidence  to  show  the  good  will  and  affection  of  the  deceased  towards 
him  for  the  purpose  of  demonstrating  the  intention  of  the  testator  in 
the  bequest.  The  court  ruled  that  the  evidence  was  properly  rejected ; 
Mr.  Justice  Bbadlet,  who  delivered  the  judgment  of  the  court,  re- 
marking :  ''The  paper  must  speak  for  itself,  and  its  meaning  and  ef- 
fect be  ascertained  by  the  court." 

The  rule  is  further  illustrated  and  sustained  by  the  following  au- 
thorities: In  Brown  v.  Selwirif  Cas.  t.  Talb.  240,  the  testator  be- 
queathed the  residue  of  his  personal  estate  to  two  persons,  whom  he 
appointed  his  executors,  and  one  of  whom  was  indebted  to  him  by 
bond.  It  was  attempted  to  be  proved  by  the  evidence  of  the  person 
who  drew  the  will  that  he  received  the  testator's  wrilten  instructions 
to  release  the  bond  debt  by  the  will,  but  that  he  refused  to  do  so  under 
the  impression  that  the  appointment  of  the  obligor  to  be  one  of  the 
executors  extinguished  the  debt.  Lord  Talbot  held  the  evidence  to 
be  inadmissible,  and  his  decree  was  affirmed  on  appeal  by  the  house 
of  lords.  In  Strode  t.  Lady  Falkland,  3  Gb.  Gas.  90,  letters  and  oral 
declarations  of  the  testator  being  offered  to  prove  the  intention  to  in- 
clude a  revision  in  the  words  "all  other,  my  lands,  tenements,  and 
hereditaments  out  of  settlement,"  it  was  unanimously  agreed  that  this 
kind  of  evidence  could  not  be  admitted,  for  that,  where  a  will  was 
doubtful  and  uncertain,  it  must  receive  its  construction  from  the  words 
of  the  will  itself,  and  no  parol  proof  or  declaration  ought  to  be  admit- 
ted out  of  the  will  to  ascertain  it.  So,  in  Mann  v.  Mann,  14  Johns. 
1,  it  was  held  that  where  a  testator  bequeathed  to  his  wife  "all  the 
rest,  residue,  and  remainder  of  the  moneys  belonging  to  his  estate  at: 
the  time  of  his  decease,"  the  word  "moneys"  did  not  comprehend 
bonds,  mortgages,  or  other  choses  in  action,  and  that  the  declarations 
of  the  testator  to  show  a  different  intent  were  inadmissible.  In  the 
ease  of  Jackson  v.  Sill,  11  Johns.  201,  G.  devised  as  follows:  "I  give 
and  bequeath  to  my  beloved  wife,  for  and  during  her  widowhood,  the 
farm  wiiich  I  now  occupy,  with  the  whole  of  the  crops  of  every  de- 
scription which  may  be  thereon  at  the  time  of  my  death,"  etc.,  and 
after  the  remarriage  or  death  of  his  wife,  he  devised  the  same  to  S. 
and  his  heirs.  It  was  held  that  extriustc  or  parol  evidence  to  show 
that  the  testator  intended  to  devise  the  whole  of  his  real  estate  at  W., 
which  included  a  farm  of  90  acres  in  the  tenure  of  li.,  under  a  lease 
from  the  testator  for  seven  years,  and  that  he  gave  such  instructions 
to  tlie  attorney  who  drew  the  will,  was  inadmissible,  there  heias  no 
latent  ambiguity  in  the  will,  but  only  a  mistake.  See,  also,  Wig. 
Wills,  props.  5,  6,  7;  Tucker  v.  Seaman's  Aid  Soc.  7  ^leia.  188;  Lord 
Walpole  v.  Earl  of  Ckolnwndcley,  7  Term.  R.  138  ;  Herrick  v.  Stover, 
n  Wend.  580;  WUUams  v.  Crary,  4  Wend.  443;  Byersa  v.  Wheeler, 
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2S  Wend.  148;  Doe  v.  Hiscocka,  5  Mees.  &  W.  369;  Miller  v.  Trav- 
en,  8  Bing.  244;  Okeden  v.  Clifden,  2  Rubs.  309;  iSTourse  v.  Finch,  1 
Ves.  Jr.  358 ;  Selwood  v,  Miftlmtiy,  3  Ves.  Jr.  306;  Cambridge  v.  Rous, 
S  Ves.  22 ;  Beitgougk  v.  Walker,  15  Ves.  514;  Herbert  v.  fieiJ,  16  Ves. 
483;  Brett  v.  liigden,  Plow.'  340;  Ccjtar  v.  CAcit;,  7  Gill  &  J.  127; 
Andregg  v.  IVeller,  2  Green,  Ch.  604,  608;  Cotnstock  v.  Hadlyme,  8 
Conn.  254;  iibercroinbie  r.  ^Wcroj»At«,  27  Ala.  489.  In  the  case 
last  cited,  it  was  declared:  "There  is  no  legal  principle  more  firmly 
established,  none  that  has  received  a  more  constant  and  uniform  sap- 
port,  than  the  rule  which  declares  that  an  omission  in  a  written  will 
cannot  be  supplied  by  parol  evidence."  IHie  authorities  cited  show 
the  general  rule  applicable  to  the  admission  of  extrinsic  evidence  to 
old  in  the  constraction  of  written  instruments,  and  are  conclusive 
against  the  admissibility  of  evidence  to  establish  a  bequest  which  the 
testator  did  not  make,  when  the  testimony  offered  only  showed  his  in- 
tention to  make  it. 

But  the  plaintiffs  contend  that  the  devise  to  them  of  lands  in  Ellis 
county  involves  a  latent  ambiguity,  an^  that  the  devise  was  in  fact  a 
bequest  to  them  of  the  head-right  certificate,  and  they  insist  on  their 
right  to  introduce  the  evidence  objected  to,  on  the  ground  that  it  serves 
to  remove  the  latent  ambiguity.  What  is  a  latent  ambiguity,  is  thus 
illuati-ated  in  Bac.  ^aw  Tracts,  99,  100 : 

"If  I  grant  iny  manor  of  S.  to  J.  F.  and  his  Iieiro,  here  appearoth  no  ambi- 
guity at  all.  But  if  the  truth  be  that  I  have  the  manors  both  of  South  S.  and 
North  this  ambiguity  is  matter  of  fact,  'and  therefore  It  shall  be  holpen  by 
averment  whether  of  them  it  was  that  the  party  intended  should  pass." 

So  whe're  a  testator  had  two  sons  both  baptized  by  the  name  of 
John,  and,  believing  the  elder  son  to  be  dead,  devises  his  lands  to  his 
son  John  generally,  and  in  fact  the  elder  son  was  living,  it  was  held 
that  extrinsic  evidence  was  admiasible  to  remove  the  ambiguity  and 
show  which  of  the  sons  was  intended  to  be  the  devisee.  Lord  Cheney's  ^ 
Case,  5  Rep.  686.  The  rule  in  respect  to  the  admission  of  parol  evi- 
dence to  remove  a  latent  ambiguity  is  thus  stated  by  Lord  Abinoeb, 
in  Doe  t.  Hiicocks,  5  Mees.  &  W.  363 : 

"There  is  bat  one  case  in  wlilch  it  appears  to  us  that  this  sort  of  evidence 
of  intention  can  properly  be  admitted,  and  that  ifl  where  the  meaning  of  the 
testator's  words  is  neither  ambiguous  nor  obscure,  and  where  the  devise  is  on 
the  face  of  it  perfect  and  intelligible,  hut  from  some  of  the  circumstHnces  ad- 
mitted in  proof  an  ambiguity  arises  as  to  which  of  two  or  more  things,  or 
which  of  two  or  more  persons,  eacli  answering  to  the  words  of  the  wUl,  the 
testator  intended  to  express. " 

The  case  of  Miller  v.  Travers  is  a  leadin^t  case  on  this  subject,  and 
has  always  been  regarded  as  of  high  authority.  Tindal,  the  chief 
justice  of  the  oommon  pleas,  and  Lynohurst,  the  chief  baron  of  the 
exchequer,  were  called  in  to  assist  BaouoHAar,  the  lord  chancellor  in 
thcTcase.  Their  joint  opinion  was  delivered  by  Tihdal,  the  chief  jus- 
tice, and  is  reported  in  8  Bing.,  ubi  supra.  The  case  was  this:  The 
testator,  by  bis  will  duly  executed,  devised  "all  his  freehold  and  real 
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estates  whatsoever,  sitaate  in  the  county  of  Limerick  and  in  the  city  of 

Limerick,"  to  certain  trustees  therein  named  and  their  heirs.  At  the 
time  of  making  the  will  he  had  no  real  estate  in  the  county  of  Limerick, 
'  but  he  had  a  small  real  estate  in  the  city  of  Limerick  and  considerable 
real  estate  in  the  county  of  Glare.  The  plaintiff  concluded  that  be 
was  at  liberty  to  show  by  his  parol  evidence  that  the  real  estate  in  the 
city  of  Limerick  was  inadequate  to  meet  the  charges  of  the  will,  that 
the  testator  intended  his  estates  in  Clare  also  to  pass  under  the 
same  devise.  He  offered  to  prove  by  parol  that  the  estates  in  the 
county  of  Glare  were  devised  to  him  in  the  draught  of  the  will,  that  the 
draught  was  sent  to  a  conveyancer  to  make  certain  alterations  not 
affecting  the  estates  in  the  county  of  Clare;  and  that  by  mistake  he 
erased  the  words  "county  of  Clare,"  and  that  the  testator  afterwards 
executed  the  will  without  noticing  the  erasure.  The  court  held  that 
the  evidence  was  inadmissible.  In  delivering  judgment  the  chief  jaa- 
tice  said  that  oases  of  latent  ambiguity  range  themselves  into  two 
separate  classes : 

"The  first  class  is  when  his  description  of  the  thing  devised  or  of  the  aev- 
isee  is  clear  upon  the  face  of  the  will,  but  upoii  the  death  of  the  testator  it 
is  found  that  thei-e  are  more  than  one  estate  or  subject-matter  of  devise,  or 
nlore  than  one  person,  whose  description  follows  out  and  fills  the  words  used 
in  the  will.  The  other  class  of  cases  is  that  in  which  the  description  con- 
tained in  the  will  of  the  thing  intended  to  be  devised,  or  of  the  person  who  is 
intended  to  take,  is  true  in  part,  but  not  true  in  every  particular," 

The  court  then  proceeded  as  foUows ;  . 

"But  the  case  now  b^ore  the  court  does  not  ^pear  to  fall  within  either  of 
these  distinctions.  There  are  no  words  in  the  will  which  contains  an  imper- 
fect, or,  indeed*  any  description  of  the  estates  in  Clare.  The  present  ca.se  is 
rather  one  in  whicli  the  plaintiff  does  not  endeavor  to  apply  the  description 
contained  In  the  will  to  the  estates  in  Glare,  but  in  order  to  make  oat  such  in- 
tention is  compelled  to  introduce  new  words  and  a  new  description  into  the 
body  of  the  will  itself.  *  «  *  This,  it  is  manifest,  is  not  merely  calling 
in  the  aid  of  extrinsic  evidence  to  apply  the  intention  of  the  testator,  as  it  Ls 
to  be  collected  from  the  will  itself,  to  the  existing  state  of  his  property;  it  is 
calling  in  extrinsic  evidence  to  introduce  into  the  will  an  intention  not  ap- 
parent upon  the  face  of  the  will  itself.  It  is  not  simply  removing  adittlculty 
arising  from  a  defective  or  mistaken  description:  it  is  making  the  will  speak 
upon  a  subject  on  which  it  is  altogether  silent,  and  is,  in  effect,  Ailing  up  a 
blank  which  the  testator  might  have  left  in  his  will.  It  amounts,  in  short, 
by  the  admission  of  parol  evi(ten(»,  to  the  making  of  a  new  devise  for  the  tes- 
tator which  he  is  supposed  to  have  omitted." 

These  extracts  from  this  opinion  are  directly  in  point.  There  is 
no  latent  ambiguity  in  this  case  which  falls  under  either  of  the  clus.sea 
mentioned  by  Chief  Justice  Tindal.  The  devise  is  of  lands  wliich, 
upon  the  face  of  the  will,  are  well  described.  Now,  if  the  testator 
had  two  tracts  of  land  answering  equally  well  the  description,  this 
would  raise  a  latent  ambiguity,  and  it  would  be  competent  by  parol 
evidence  to  show  which  of  the  two  was  meant.  Or  if  he  owned*but 
one  tract  of  land,  which,  in  some  respects,  was  truly  described  in  the 
devise,  but  in  other  respects  dot,  parol  evidence  might  be  received  to 
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remove  the  ambiguity  o£  the  description.    Bat  in  this  case  it  turns 
ODt  that  he  has  no  land  at  all.    There  is,  therefore,  no  ambigaity  or 
imperfect  description,  but  simply  a  mistake  of  the  testator,  who  un- 
dertook to  devise  property  of  whioh  ho  supposed  himself  to  be  the- 
owner,  but  vas  not. 

The  plaintiffs  are  claiming  title  under  the  will  to  a  piece  of  per* 
sonal  property;  namely,  a  head-right  certificate.  There  are  not  two 
head-right  certificates  to  which  the  words  of  the  will  equally  apply, 
nor  is  the  description  of  the  certificate  which  the  plaintiffs  claim 
true  in  part  and  incorrect  in  part.  The  certificate  is  not  referred 
to  at  all  in  the  will,  in  the  remotest  manner.  But  the  plaintiffs 
offer  to  show  by  parol  evidence  that  the  testator,  if  he  had  no  land 
which  filled  the  description  contained  in  tlie  devise,  intended  them 
to  have  the  certificate.  This  is  not  removing  a  latent  ambiguity. 
In  the  language  of  Chief  Justice  Tindal,  it  amounts  to  the  making 
of  a  new  devise  for  the  testator,  which  he  is  supposed  to  have  omit- 
ted. Its  effect,  if  allowed,  would  be  to  show  that  the  testator  was 
mistaken  in  reference  to  the  condition  of  his  property,  and  to  intro- 
duce into  the  will  words  not  used  by  him,  to  obviate  the  consequences 
of  the  mistake.  In  fact,  the  plaintiffs,  by  the  testimony  offered,  seek 
to  introduce  into  the  will  an  additional  provision  to  the  effect  that 
if  the  head-rigkt  certificate  purchased  by  the  testator  of  Ewing  had 
not  been  located,  then  instead  of  near  1,500  acres  of  land  in  Ellis 
county,  the  testator  bequeathed  to  the  plaintiffs  the  head-right  cer- 
tificate. This  would  not  be  the  removing  of  an  ambiguity  for  the 
purpose  of  giving  effect  to  the  will  of  the  testator  as  he  had  written 
and  executed  it,  but  the  making  of  another  will  for  him.  If  the 
testator  desired  to  make  any  such  disposition  of  the  certificate,  in 
case  it  had  not  been  located,  he  should  have  expressed  his  desire  by 
proper  words  in  bis  will,  duly  executed.  But  his  will  contains  no  de- 
vise of  the  certificate.  The  plaintiffs,  under  the  pretext  of  removing 
a  latent  ambiguity,  seek  to  establish  such  a  devise  for  the  testator 
by  the  testimony  of  witnesses,  given  16  years  after  his  death,  to  their 
recollection  of  the  testator's  verbal  declarations.  I  think  this  is  a 
case  for  the  enforcement  of  the  rale  which  excludes  parol  evidence 
to  alter  or  add  to  the  terms  of  a  will. 

I  am,  therefore,  of  opinion  that  the  evidence  offered  should  be  ex- 
cluded. Without  its  aid  the  plaintiffs  show  no  ground  for  the  relief 
prayed  in  their  bill.  It  must  therefore  be  dismissed,  at  their  costs ; 
and  it  is  so  ordered. 

McCoauioK,  J.,  concurred. 
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Wbstbbn  Union  Tel.  Co.  and  others  v.  Baltzhobh  &  0.  Tel.  Go. 
[Oireuit  Gourtt  D.  Indiana.  1889.) 

TSLEaBAFH  Companies — Exclusivb  PniviLEaEB — Poblic  Polict. 

A  Qontract  graatiag  any  peraon  or  compaof  tb.e  exclusive  privilege  to  do 
telegraphing  upon  or  along  aoy  railroad  is  contrary  to  public  policy,  and  void. 
This  doctrine  applied  to  Belt  Kailroad  &  Stock-yards  at  iDdianapoIis. 

Application  for  Temporary  Bestraiaing  Order. 
McDonald,  Butler  d  Mason,  for  complainants. 
Harrison,  Miller  db  Elam,  for  defendants. 

Woods,  J.    Upon  the  facts,  as  deduced  from  bill  and  answer,  it 

seems  to  me  that  the  contract  between  the  plaintiffs,  in  so  far  as  it 
stipulates  for  an  exclusive  right  on  the  part  of  the  Western  Union 
to  do  telegraphing  business  at  and  from  the  stock-yards,  and  espe- 
cially in  and  from  "the  principal  office"  of  the  Union  Railroad  Trans- 
fer &  Stock-yard  Company,  is  illegal  as  being  against  public  policy. 
To  say  that  the  cases  in  which  this  doctrine  has  been  enunciated  do 
not  apply,  or  that  the  doctrine  itself  does  not  apply,  to  a  contract  for 
an  exclusive  right  in  respect  to  a  particular  building,  such  as  the  one. 
in  question  is  shown  to  be,  would,  as  it  seems  to  me,  be  unreasona- 
ble. Of  the  particular  rooms,  or  parts  of  the  building,  leased  to  it, 
the  Western  Union  Telegraph  Company  is,  of  course,  entitled  to  the 
exclusive  occupation  and  use;  but,  in  respect  to  other  parts,  or  rooms, 
of  which  it  acquired  and  attempted  to  acquire  no  use  or  right  of  pos- 
session, the  effort  to  restrict  or  limit  the  uses  to  which  they  should  be 
put  by  others  in  competition  with  that  company  is  clearly  obnoxious 
to  the  doctrine,  now  well  established,  that  an  exclusive  privilege  to  do 
telegraphing  upon  or  along  any  railroad  cannot  be  given  to  any  per- 
son or  company.  W.  U,  Tel.  Co.  v.  Amer.  W.  Tel.  Co.  9  Biss.  72; 
W.  t7.  Tel.  Co.  7.  Burlington  dk  S.  W.  Ry.  Co.  3  MoCrary,  130;  S.  C. 
11  Fed.  Rbp.  1;W.U.  TeL  Co.  v.  Baltimore  d  0.  Tel.  Co.  19  Fed. 
Rep.  660;  Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.  96  U.  S.  1;  W.  U. 
Tel.  Co.  V.  Amer.  U.  Tel.  Co.  65  Ga.  160;  S.  C.  38  Amer.  Rep.  781; 
Rev.  St.  §  3964. 

If,  therefore,  there  is  any  ground  upon  which  the  injunction  prayed 
for  can  issue,  it  mast  be  because  the  defendant  has,  without  right 
previously  acquired,  entered  upon  the  right  of  way  and  lands  of  the 
defendant,  the  Union  Hallway,  Transfer,  etc.,  Co.,  and  erected  its  poles 
thereon.  But  of  this  wrong,  if  it  bo  a  wrong,  for  which  an  injunction 
might  issue,  the  Western  Union  Telegraph  Company,  for  the  reason 
already  stated,  either  by  itself  or  jointly  with  its  co-plaintiff,  has  no 
right  to  complain ;  and  in  respect  to  its  co-plaintiff  the  answer  shows 
that  its  name  as  plaintiff  has  been  used  by  the  telegraph  company 
under  and  by  virtue  of  the  provision  to  that  effect  in  the  contract  be- 
tween the  two  companies,  and  that  otherwise  the  suit  is  not  prosecuted 
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at  the  inBtance  or  for  tbe  benefit  of  the  ijelt  Bailroad  &  Stock-yard 
Company,  bnt  solely  at  tbe  instance  and  for  tbe  benefit  of  tbe  Western 
Union  Telegraph  Company.  Even  if,  therefore,  the  Belt  Eailroad  & 
Stock-yard  Company,  in  a  suit  in  its  own  name  and  for  ita  own  bene- 
fit, might  enjoin  snch  nse  of  its  land  by  the  defendant  nntil  the  right 
Bhoald  be  condemned  and  paid  for,  in  accordance  with  the  constitution 
of  the  state,  the  relief  ought  not  to  be  granted  in  this  action. 

Qiuere,  whether  or  not,  as  against  the  Belt  Boad  &  Btook-yard  Com- 
pany, the  Baltimore  &  Ohio  Bailroad  Company,  under  its  lease,  has 
not  the  implied  right  to  carry  a  tel^raph  wire  or  wires  into  its  office, 
in  the  building  in  question,  for  purposes  incident  to  its  own  business ; 
and  if  so,  to  erect  on  the  lands  and  right  of  way  of  that  company  the 
necessary  poles.  If  it  had  these  rights,  as  I  am  inclined  to  believe  it 
had,  it  could  employ  (as  in  fact  it  did  employ)  the  defendant  tele- 
graph company  to  do  the  work  for  it,  and  this  would  be  a  complete 
defense  to  the  action  as  predioated>upon  the  constitutional  provision 
f^inst  the  appropriation  of  property  without  compensation  first  duly 
assessed  and  paid,  and  leave  the  case  to  stand  wholly  upon  the  con* 
tract  for  an  exclusive  privilege,  which,  as  we  have  seen,  cannot  be 
permitted. 

The  application  for  a  temporary  restraining  order  is  therefore  over- 
raled. 


H4BKBT  Nat.  Bank  and  others  o.  Hofheimeb  and  othera. 


1.  ASBIOKMRHTB  VOH  BENEFIT  OF  CbBDITOSS— HoW  FaR  VAI.ID. 

A  deed  of  asaigoment  may  be  valid  as  to  bona  fide  debta  which  it  Bocures,  and 
void  as  to  fictitious  and  fraudnleut  debta  attempted  to  be  secured  thereby. 

2.  Savk— Parthkbshif  Asbigsmebt. 

An  intolvent  partnership  makes  a  deed  of  assignment  of  specific  property  to 
a  trustee,  which  provides  for  the  payment  equally  and  without  preferenue  of 
certain  alleeeii  creditors  named  in  Schedule  A,  with  the  amounts  purporting 
to  be  due  them,  and  provides  that,  after  tbe  paymont  iu  full  of  the  creditors  in 
tjchedule  A  of  the  amounts  stated  to  he  due  ihem,  certain  creditors  in  Schedule 
B  shall  be  paid  tbe  amounts  therein  stated  to  be  due  them.  HdA:  (1)  That 
the  deed  conveyed  integral  amounts  to  a  series  of  integer  creditors,  «na  its  pro- 
visions were  several  by  the  terms  of  the  grant;  [%)  that  as  it  did  not  provide 
for  the  contingency  of  some  of  the  debts  in  Schedule  A  being  fictitious,  which 
they  in  fact  proved  to  be,  the  amountn  which  were  intended  for  them  were  not 
disposed  of  by  tbe  deed,  remained  in  tbe  grantor  as  to  attacking  creditors,  and- 
were  subject  lo.their  claims. 

ii.  BaMK — PrKFKKBNCES— CONSTRnCTIOS  OF  ASSIGNMENT. 

That  deeds  of  assignment  giving  preferencu.4  are  to  be  construed  strictly,  and 
courts  of  equity  will  not  Interpolate  phrases  to  carry  out  a  possible  latent  to 
give  preferences  otherwise  than  as  expressed. 
4.  Sahb— BETTiNa  Abide  AssiaHUENT—EpFECT. 

Tliat  a  successful  attack  by  creditors  upon  a  deed  of  assignment  does  not  en- 
large its  operation  as  to  those  who  claim  under  it. 


{Oireu^CovTt,  B.  D.  Virginia.   December,  1884.) 
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S.  Sues— A.TTACKiKe  Crbditor  Sntitued  to  BSNBriT. 

Creditora  attackinff  a  deed  of  aasirament  and  unearthing  a  fraud  Intended 
to  be  consummated  thereby,  rre  entitled  to  the  rewards  of  their  vi^Ianc«. 

WaUaet  t.  TreakU,  27  Grat.  479,  followed  as  to  such  attacking  creditors. 

In  Equity. 

Tunstall  d  Thorn,  for  complainants  and  petitioners. 
W,  G.  Elliott  and  Borland  d  Brooke,  for  defendants. 
Wm.  H.  WhUe,  for  trnstee. 

HuGHBS,  J.  The  defendant  firm,  Hofheimer,  Son  &  Co.,  of  Norfolk, 
Virginia,  executed  a  deed  of  assignment,  dated  the  twenty-third  of  July, 
1883,  to  Theodore  8.  Qarnett  as  trustee.  They  conveyed  a  stock  of 
goods  in  a  wholesale  shoe  business  which  they  had  been  conducting  in 
a  double  tenement,  Nos.  84  and  86  Water  street.  They  conveyed  not 
only  the  goods  tbon  in  their  building,  bat  their  books,  accounts,  and 
choses  in  action  to  this  trustee,  who  is  also  a  defendant  in  this  suit. 
The  assignment  was  for  the  bene&t-^i^irstjOf  certain  persons  described 
as  creditors  of  the  firm,  enumerated  in  Schedule  A  annexed  to  the 
deed,  who  were  to  be  paid  in  full,  and  whose  claims  aggregate  $88>- 
T14;  and,  second,  of  another  set  of  creditors  enumerated  in  Schedule 
B,  whose  claims  aggregate  $34,320,  and  who  were  to  be  paid  after 
the  creditors  of  Glass  A  had  been  satisfied.  The  creditors  upon  Sched- 
ule A,  and  the  debts  acknowledged  by  the  deed  to  be  due  them  re- 
spectively, were  as  follows : 


Heiishaw  &  Co.,  ... 

Burrusa,  Son  &  Co., 

The  Exchange  Nat.  Bank  of  Norfolk, 

Ottenburg  Bros., 

Nathan  Metzger, 

A.  £.  Jacobs, 

Isaac  Gutman, 

Isaac  Uoritz, 

Henrietta  Samuels, 

L.  W.  Boberta, 


-  925.844  09 

6,250  00 

-  10,000  00 

8.796  54 
700  00 
100  00 

-  15,624  18 
12,500  00 

9,400  00 
4,500  00 


•88,714  81 

The  property  which  was  conveyed  by  the  deed  has  been  sold  and 
proceeds  collected,  and  has  produced  in  cash  the  sum  of  $66,307. 

No  other  property  was  conveyed  by  this  deed,  and  the  deed  did  not 
purport  to  convey  any  other  than  the  goods  and  choses  in  action  that 
have  been  mentioned.  The  deed  contained  no  olanse  for  the  con- 
tingent benefit  of  any  other  creditors  than  those  enumerated  in  Sched- 
ules  A  and  6.  It  made  no  provision  for  a  large  number  of  creditors 
who  were  not  embraced  in  either  schedule ;  none  for  the  benefit  of 
the  three  complainants,  or  the  three  petitioners  in  the  suit,  whose 
claims  aggregate  about  $32,900,  and  are  evidenced  by  negotiable 
notes. '  Fraud  is  not  apparent  on  the  face  of  the  deed.  It  is  con- 
ceded that  the  claims  of  all  the  creditors  named  in  the  two  sched- 
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ales  are  hona^de,  except  of  the  four  hereafter  to  be  mentioned;  and 
that  the  holdere  of  the  honajide  claims,  and  the  trastee^  T.  S.  Gar* 
nett,  bad  no  notice  of  the  fraud  affecting  the  four  exceptional  claims. 

Soon  after  the  execution  of  the  deed,  a  bill  was  filed  in  this  court 
by  Edward  Hensbaw  &  Co.,  a  beneficiary  under  it,  against  Hof  beimer. 
Son  &  Go.  and  Garnett,  trustee,  on  behalf  of  complainants  and  of  all 
other  creditors  named  in  Schedules  A  and  B,  praying,  among  other 
things,  that  the  trust  should  be  administered  under  the  supervision 
and  control  of  this  court.  In  that  suit  there  were  several  consent 
decrees;  among  others  one  entered  on  November  26, 1883^  making  a 
distribution  of  a  portion  of  funds  in  hand  among  the  creditors  of 
ClaBs  A.  But  there  were  excepted  and  withheld  from  this  distribu- 
tion the  sums  that  would  have  been  due  to  Isaac  Gutman,  Isaac  Mo- 
ritz,  Henrietta  Samuels,  and  L.  W.  Boberts,  the  aggregate  of  whose 
claims  acknowledged  and  provided  for  by  the  deed'was  $42,024;  and 
whose  dividends,  withheld  by  the  decree,  would  have  been  about  $31,- 
S09  in  amount.  To  the  decree  of  partial  distribution  entered  in  the 
suit  brought  by  Henshaw  &  Co.,  just  mentioned,  the  complainants  in 
the  present  suit,  by  their  counsel,  consented. 

The  dividends  of  these  four  persons — Gutman,  Moritz,  Samuels, 
and  Boberts^were  withheld  in  oonseqnence  of  the  filing  of  the  bill  in 
the  present  suit.  This  bill  charges  that  the  deed  of  assignment  under 
consideration  was  fraudulent  in  respect  to  the  debts,  or  pretended 
debts,  for  which  it  provided  in  favor  of  those  four  persons,  and  was, 
a«  to  those  debts,  a  deed  to  hinder,  delay,  and  defraud  creditors.  The 
suit  was  brought  under  section  2  of  chapter  175  of  the  Code  of  Vir- 
ginia, wt^ch  authorizes  creditors  at  large  to  bring  suits  in  equity  just 
as  creditors  by  decree  or  judgment  may  do  in  other  jurisdictions. 
The  bill  makes  Gutman,  Moritz,  Samuels,  and  Boberts  parties  defend- 
ant. These  persons  have  answered,  and  in  their  answers  admitted 
of  record  that  the  debts  were  not  due  to  them,  and  waive  all  claim 
under  the  deed.  Among  the  agreed  facts  in  this  case  is  the  conces- 
sion that  the  deed  was,  as  to  the  four  exceptionatclaims,  fraudulent; 
that  these  four  persons  were  parties  to  the  fraudulent  intent;  and 
that  the  deed  was  made  to  hinder,  delay,  and  defraud  creditors. 

None  of  the  creditors  of  Hofheimer,  Son  &  Co.,  mentioned  in  the 
Schedules  A  and  B,  have  made  assault  upon  the  deed  on  the  ground 
of  the  latent  fraud  which  it  contained.  They  all  claim  under  it,  and 
none  of  them  have  repudiated  it.  Nor  has  any  other  creditor  of  this 
defendant  firm  assailed  the  deed,  except  the  three  complainants  and 
the  three  petitioners  in  this  suit.  The  fraud  of  the  deed  was  detected 
and  has  bieen  nnearthed  and  assailed  in  court  by  them  alone,  so  far 
as  the  proofs  and  pleadings  in  this  cause  speak  upon  the  subject. 

The  complainants  in  this  cause  contend  that,  having  by  their  vigi- 
lance, and  at  their  own  cost  and  risk,  saved  from  distribution  in  pay- 
ment of  fictitious  debts,  the  fund  now  in  the  hands  of  the  trustee 
amounting,  I  believe,  to  a  principal  of  $31,209,  they  are  entitled  to 
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receive  this  fund,  which  is  the  fruit  of  their  labor;  and  that  the  cred- 
itors in  Schedule  A,  whose  claims  were  bona  fide  are  entitled  to  re- 
ceive no  more  than  they  would  have  done  if  the  four  fraudulent 
claims  had  been  valid;  and  that  the  creditors  in  Schednle  B  can  take, 
as  against  complainants  no  other  snrplns  than  snob  as  wonid  have 
accrued  to  them  if  all  the  debts  in  Schedule  A  had  been  valid,  and, 
as  such,  satisfied  in  full. 

On  the  principle,  id  cerium  est  quod  reddi  certum  potest,  I  consider 
that,  as  the  value  of  the  property  conveyed  by  Hofheimer,  Son  &  Co. 
is  now  known  to  be  $66,307,  or  only  about  74^  per  cent,  of  the  debts 
named  in  Schedule  A  alone,  the  deed  of  July,  1883,  in  effect  and  re- 
sult provided  that  the  fund  arising  from  the  property  conveyed  should 
be  paid  as  follows,  namely,  (I  use  approumate  amounts  merely  for 


illustration :} 

To  Henshaw  &  Co.,^  $10,202 

Exchange  Nat.  Bunk,      -  7,460 

Burruas,  Son.  &  Co.,  .-  4.766 

Ottenburg  Bi-oa.,   2.&48 

N.  Metzger,   55S 

A.  E.  Jacobs,  74 

I.  Gutman,  11,650 

I.  Morita,                                        -         -         -         -  9,323 

H.  Samaels,   7,013 

It  W.  Roberts,  


$66,307 

If  the  incapacity  of  the  fund  to  pay  off  these  creditors  of  Class'A 
had  been  known  when  the  deed  was  executed,  the  provisions  as  to  the 
contingent  payment  of  the  creditors  in  Schedule  B  would  Have  been 
omitted ;  or,  if  inserted,  would  have  been  nugatory. 

The  deed  conveyed  integral  amounts  to  a  series  of  integer  credit- 
ors. It  was  several  by  the  terms  of  the  grant.  It  did  not  provide 
for  the  contingency  of  some  of  the  debts  of  Class  A  turning  out  per 
fat  aut  nefag  to  h&nil.  It  did  not  provide  that,  if  any  of  these  debts 
in  Schedule  A  should  prove  to  be  fictitious,  then  the  fund  arising 
from  the  non-payment  of  them  should  go,  first  to  the  creditors  of 
Class  A,  and  the  residue,  after  paying  these,  to  the  creditors  of  Class 
B.  The  deed  was  silent  as  to  such  a  fund.  It  cannot  be  made  to 
provide  for  such  a  fund,  except  by  the  interpolation  into  it  of  words 
that  are  now  wanting,  and  are  necessary  for  the  purpose.  This  fund 
was  not  in  its  contemplation,  and  is  a  casus  omissus.  Being  silent 
as  to  this  fund,  the  deed  made  no  disposition  whatever  of  it,  as  against 
assailing  creditors.  Not  being  disposed  of  at  all  by  the  deed,  the 
fnnd  remained  in  the  grantors  unassigned,  and  subject  to  the  claims 
of  any  creditors  of  Hofheimer,  Son  &  Co.,  who  should  pursue  it;  the 
most  vigilant  in  the  pursuit  obtaining  priority  of  right  over  it,  ac- 
cording to  the  degree  of  their  vigilance.  It  is  useless  to  refer  to  au- 
thorities to  show  that  a  deed  of  assignment  may  be  valid  as  to  bona 
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fide  debts  which  it  eecares,  and  void  as  to  fraudulent  debts.  See 
Billapa  t.  iSeart,  5  Grat.  31,  decided  in  1848.  See,  also,  as  to  other 
states,  HarrU  v.  De  Qraffenreid,  11  Ired.  89';  Andenon  v.  Hooks,  9 
Ala.  704;  rroustine  v.  Lank,  4  Baxl.  (Tenn.)  163. 

Much  learning  and  ability  were  displayed  at  bar  in  discnssing  this 
feature  in  the  deed  of  Hofbeimer,  Son  &  Co.  Many  collateral  prin- 
ciples of  law  incidentally  relating  to  this  feature  have  been  ably 
presented  and  elucidated.  I  do  not  feel  called  apon  to  review  these 
arguments,  and  the  authorities  cited  in  support  of  them,  by  learned 
counsel.  This  deed  conveyed  specific  property,  for  the  payment  of 
several  debts  particularly  described,  in  equal  ratio.  It  provides  that 
the  amounts  "set  down  opposite  the  several  names  iu  said  Schedule 
A  are  to  be  paid  equally  and  in  full,  without  priority  one  above  the 
other."  Some  of  the  debts  were  fictitious;  and,  as  already  said,  the 
deed  made  no  provision  for  the  fund  released  from  the  paymept  of 
them.  Does  it  require  reasoning  or  authority  to  prove  that  the  deed 
failed  to  make  oonveyance  at  all  of  that  fund?  We  cannot  interpo- 
late omitted  clauses  in  a  deed,  to  suit  the  developments  of  a  transac- 
tion like  that  of  this  defendant  firm.  Deeds  of  preference  are  to  be 
construed  strictly.  Tbey  are  in  conflict  with  that  prime  and  favorite 
maxim  of  chancery  courts  that  "equality  is  equity."  When  they 
fail  to  make  conveyance  of  property  to  creditors  intended  to  be  pre- 
ferred over  others,  it  is  neither  the  duty  nor  disposition  of  the  eoarts 
to  snpply,  by  construction,  phrases  necessary  to  effect  their  purpose. 
If  express  and  appropriate  language  is  wanting  in  them  for  such  pur- 
pose, then  the  grant  fails  and  falls. 

Authority  is  not  wanting  for  the  propositions  of  law-thus  announced. 
See  Smith  v.  Post,  3  Thomp.  &  C.  (Sup.  Ct.  N.  Y.)  647;  Prince  v. 
Skepard,  9  Pick.  184;  Green  v.  Morse,  4  Barb.  (Sup.  Ct.  N.  Y.)  344, 
34fi;  Tate  v.  Liggat,  3  Leigh,  106.  In  the  case  of  Prince  v.  Shep" 
ard.  Chief  Justice  Parker  said :  "We  also  consider  this  deed  as  ca- 
pable of  being  construed  as  a  several  conveyance  to  each  of  the 
grantees  in  proportion  to  his  debt."  The  learned  judge  was  com- 
xnenting  on  a  deed  in  which  the  Princes  had,  by  deed  of  assignment, 
secured  a  debt  which  was  botta  fide,  and  had  also  secured  a  debt  to 
one  Hodges,  which  was  fictitious  and  fraudulent,  as  in  the  case  at  bar. 
The  chief  justice  continued :  "The  attaching  officer  had  a  right  to  at- 
tach, as  belonging  to  the  debtors,  so  much  of  the  property  as  was 
fraudulently  assigned  to  Hodges,  that  being  still,  in  regaid  to  the  cred- 
itors, left  in  the  Princes,"  etc.  As  showing  that  in  the  event  of  a 
grant  in  favor  of  a  fraudulent  and  fictitious  claim  being  embodied  in 
a  deed  it  is  no  grant  at  all,  the  property  pretended  to  be  conveyed  re- 
maining in  the  grantor  as  absolutely  as  if  no  deed  had  been  made, 
see  Prince  v.  Shepard,  supra;  Skips  v.  Repass^  28  Grat.  729;  JSo^n- 
ton  V.  McNeal,  81  Grat.  462;  Cox  v.  Wilder,  2  DiU.  45. 

It  being  clear  that  the  quotas  of  the  fund  in  the  hands  of  the 
trustee  dedicated  to  fictitious  debts  were  not  assigned  at  all  as  against 
T.S8r,no.l — 2 
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fissailing  creditors,  but  were  "left  in"  the  Hofbeimers,  and  the  com- 
plainants in  their  suit  having  established  a  lien  upon  it  from  the  fil- 
ing of  their  bill,  the  fund  so  intercepted  by  this  suit  must  be  disposed 
of  in  accordance  with  the  rules  laid  down  by  the  Vij^inia  supreme 
court  of  appeals  in  IVallace  t.  Treakle,  37  Grat.  479.  i  will  bo  de- 
cree. 


HsNBS,  by  her  Guardian  ad  litem,  v.  Chicago,  M.  &  St.  P.  Et.  Co.' 
{Circuit  Court,  D,  Minnesota.   Februarj  14, 1835.) 

1.  Practice  ih  Cibccit  Court— Morion  fob  New  TnrAt— Settled  Case. 

As  no  writ  of  error  ]ies  to  the  actioa  of  a  circuit  court  id  granting  or  {>ver^ 
laling  a  motion  for  a  new  trial,  and  the  only  use  of  a  cnse  settled  or  stated  in 
tho  state  court  is  to  prepare  the  case  for  review  in  an  appellate  court,  a  motion 
for  a  new  trial  may  be  heard  in.the  circuit  court  without  such  settled  case. 

2.  Same — Argvheht  befobs  Cincarr  Justich  at  WASHOiannr — JcoeicBHT, 

WHEN  KENDBBSD. 

Although  a  circuit  Justice  who  has  tried  a  case  while  on  the  circuit  may 
hear  argument  on  a  motion  for  a  new  trial  in  Washington,  he  cannot  there, 
without  consent  of  the  parties,  render  a  Judgment  setting  aude  the  one  entered 
in  the  circuit  court,  but  the  motion  may  1'n  continued  from  time  to  time  until 
he  can  attend  the  court  and  make  the  necessary  order. 

3.  Same— Verdict— EviDBHOB—CoNTBiBUTOBT  Nkoliqence. 

Evidence  of  contributory  negligence  held  sufficient  to  justify  setting  aside 
verdict  for  plaintiff. 

Motion  for  a  New  Trial, 

O'Brien,  Eller  &  O'Brien,  and  L  ^ .  D.  Heard,  for  plaintiff. 

J.  W.  Cary,  W.  H.  Norris,  and  D.  S.  Wagg,  for  defendant. 

Miller,  Justice.  On  this  motion  I  am  aided  by  liberal  briefs  of 
counsel  on  both  sides.  The  ease  was  tried  before  me  at  St.  Paul  in 
July,  1SS4:,  and  judgment  rendered  on  a  verdict  in  favor  of  the  plain- 
tiff. An  order  was  made  under  section  987  of  the  United  States  Be- 
vised  Statutes,  giving  the  defendant  42  days  to  file  a  petition  for  a  new 
trial,  which  has  been  done.  Neither  party  took  any  e.\C6ption8  to  the 
ruling  of  the  court  on  the  trial,  and  I  am  quite  sure  that  no  injustice 
was  done  the  defendant  in  the  course  of  the  court.  The  question  to 
be  considered  now  is  whether  the  verdict  and  judgment  should  be  set 
aside  because  the  former  is  not  sufficiently  supported  by  the  evidence. 
Two  questions  of  fact  were  controverted  before  the  jury,  viz.,  was 
the  injury  to  plaintiff  the  result  of  the  negligence  of  defendant's  serv- 
ants in  charge  of  a  caY  which  struck  the  sleigh  in  which  plaintiff  was 
crossing  the  track  of  defendant  ?  and  if  this  is  established,  were  plain- 
tiff  and  those  in  charge  of  the  sleigh  guilty  of  such  contributory  neg- 
ligence as  would  defeat  the  right  to  recover?  As  regards  the  first 
of  these,  while  the  evidence  of  the  plaintiff  was  rather  weak,  there 

^Reported  by  Boberlson  Howard,  Esq.,  of  the  St.  Paul  Bar. 
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was  enoagb  of  it  to  forbid  me  to  eet  aside  tho  verdict  on  that  ground. 
In  r^ard  to  the  second  groDud,  I  think  the  evidence  was  very  strong, 
and  very  little  to  contradict  it.  It  would  serve  no  nsefal  purpose  here 
to  go  over  it,  as  I  recollect  it;  and  my  impression  is  clear,  full,  and 
strong  now  as  it  was  then  tbat  the  contributory  negligence  on  the  part 
of  those  in  charge  of  the  sleigh  was  fully  established;  that  with  any 
care, — I  will  not  say  reasonable  care,  but  with  any  care  which  a  pru- 
dent person  would  have  practiced  in  crossing  the  railroad  track  at  that 
time  and  place, — no  coUisiou  would  have  happened.  For  this  reason 
I  am  of  the  opinion  that  a  new  trial  should  be  granted. 

It  is  objected  by  counsel  for  plaintiff  that  this  motion  can  only  be 
heard  upon  a  case  settled,  or  stated  according  to  the  state  practice. 
That  rule,  however,  is  established  as  a  means  of  preparing  for  a  re- 
view of  the  action  of  the  trial  court  on  the  motion  in  some  appellate 
court.  In  the  courts  of  the  United  States  no  writ  of  error  lies  to  the 
action  of  a  court  in  granting  or  overruling  a  motion  for  a  neW  trial. 
Such  a  statement  is  therefore  useless.  Mr.  Heard  objects  to  this  mo- 
tion being  heard  upon  an  affidavit  upon  the  part  of  defendant  setting 
out  the  evidence.  I  think  this  wholly  immaterial,  and  have  not  read 
the  afifidavit,  and  do  not  need  anything  to  remind  me  of  what  took 
place  at  the  trial. 

The  counsel  for  plaintiff  objects  to  a  hearing  of  the  motion  at  Wash- 
ington city,  and  says  while  be  files  a  brief  he  does  not  waive  the  ob- 
jection. I  do  not  d£em  it  important  where  the  argument  of  the  case 
is  heard.  The  effect  of  it  upon  the  mind  of  the  judge  is  not  likely 
to  be  modified  by  that  circumstance.  But  I  do  agree  that  J  have 
no  right,  setting  here  in  Washington,  to  render  a  judgment  setting 
aside  the  one  already  entered  in  this  case.  This  has  been  often  done 
by  oonsentand  agreement  of  counsel;  and  without  such  agreement  I 
think  my  order  made  here  would  be  of  no  force.  Bat  I  see  nothing  to 
hinder  the  district  judge  or  the  circuit  judge,  or  both,  sitting  in  that 
court  from  adopting  my  views,  if  they  believe  them  to  be  correct;  or 
with  the  aid  of  these  views  hearing  the  case  on  the  motion,  and  mak- 
ing such  order  there  in  term-time  as  they  think  right  to  make.  If  ncme 
of  these  methods  can  be  adopted,  the  motion  for  a  new  trial  can  be 
continued  from  time  to  time  until  I  can  attend  the  court  and  make 
the  necessary  order.  I  return  the  papers  in  the  case,  with  this  opin- 
ion, to  the  office  of  the  clerk  of  the  oironit  ooart. 
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BuoHEB  and  others  v.  Pbb&cott  and  others. 
{Oireuit  Court,  W.  D.  Tenneatee.   February  31,  1885.) 

1.  Constitutional  Law — Btatute  with  Defectite  Title — Tennebseb  Act  of 

1873,  Ch.  118;  Constitution  of  1870,  Art.  2,  J  17— Tax  Sales. 

A  tHx  sale  under  the  Tennessee  net  of  1873,  e.  118,  for  the  assessment  and  col- 
lection of  taxes,  is  void,  because  the  act  contains  legislation  not  expressed  iu 
its  title,  relating  to  state  and  cuuntv  taxatioii,  in  which  the  subject  of  munic- 
ipal taxation  is  not  properly  inclutfed. 

2.  Saub  Bubjbct — ^Teknesseb  (Jodb,  i  612  ET  at<^ 

A  proceeding  to  Bell  land  for  taxes,  under  the  unconstitutional  act  of  1873, 
cannot  be  sustained  as  a  proceeding  under  the  Code,  (sections  612  et  Beq.,)  be- 
cause tlie  two  methods  of  procedure  for  the  sale  of  lands  for  taxes  are  radically 
different. 

In  Ejectment. 

W,  M.  Randolph,  for  plaintiffs. 
W.  S.  Flippin,  for  defendants. 

Haumond,  J.  The  defendants  claim  to  have  purchased  the  plain- 
tiff's land  at  a  tax  sale,  made  under  the  act  of  the  general  assembly  of 
the  state  of  Tennessee  of  March  25,  1873,  e.  118,  entitled  **  An  act  to 
provide  more  just  and  equitable  laws  for  the  assessment  and  collection 
of  revenue  for  state  and  county  purposes,  and  to  repeal  all  laws  now 
in  force  whereby  revenue  is  collected  from  the  assessment  of  real  es- 
tate, personal  property,  privileges,  and  polls."  On  the  authority  of 
the  case  of  Knoxville  v.  Lewis,  12  Lea,  180,  the  foregoing  act  must 
be  pronounced  unconstitutional,  because  it  violates  article  2,  §  17,  of 
the  constitution  of  the  state,  which  provides  as  follows:  "No  bill 
shall  become  a  law  which  embraces  more  than  one  subject,  that  sub- 
ject to  be  expressed  in  its  title.  All  acts  which  repeal,  revive,  or 
amend  former  laws  shall  recite  in  their  caption,  or  otherwise,  the 
title  or  substance  of  the  law  repealed,  revived,  or  amended."  Const. 
1870,  art.  2,  §  17.  That  case  declared  unconstitutional  an  act  of  the 
general  assembly  of  April  7,  1881,  (chapter  171,)  with  precisely  the 
same  title  as  the  act  of  1873,  because  its  section  50  related  to  mu- 
nicipal revenues,  while  no  reference  was  made  to  that  subject  in  the 
title.  The  same  infirmity  exists  in  this  act  of  1873,  which,  in  section 
81,  legislates  on  the  subject  of  municipal  revenues  under  the  very 
same  title  as  the  other.  No  two  cases  could  be  more  alike,  for  any 
difference  between  the  two  acts  in  the  character  of  the  legislation  on 
the  subject  of  municipal  revenue  is  wholly  immaterial.  The  infirmity 
does  not  depend  on  the  distinctive  features  of  the  eccentric  legisla- 
tion, but  its  subject  matter.  Any  legislation  concerning  municipal 
revenues,  under  the  title  above  quoted,  must  be,  according  to  that 
decision  of  the  supreme  court  of  the  state, — ^whieh  is  binding  on  us, 
whatever  we  may  think  of  it, — sufficient  to  avoid  the  whole  act  as  ob-' 
noxious  to  the  constitution.  State  v.  MeCann^  4  Lea,  1;  Murphy  v. 
State,  9  Lea,  373,  379. 
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It  is  too  plain  for  any  argument  fdiat  a  tax  title,  acquired  by  a  sale 
in  pursuance  of  this  act  of  1873,  cannot  be  supported  as  a  sale  beld 
in  conformity  to  the  provisions  of  the  preTionaly  existing  tax  laws 
found  in  the  Code,  (T.  &  S.  Ed.)  §§  613  et  teq.  The  act  of  1873  was 
intended  to  be  a  radical  change  of  the  mode  of  selling  lands  for  taxes, 
and  it  is  vain  to  seek  to  support  the  defendants'  title  by  the  former 
acts,  which  were  in  no  sense  complied  with,  nor  intended  to  be,  in 
making  the  sale. 

It  is  not  necessary  to  decide  any  other  question  argued.   The  tax 
deed  of  the  defendants  cannot  stand  if  the  act  under  which  the  pro^- 
ceeding  took  place  is  void.    The  case  having  been  submitted  without  - 
a  jury,  there  must  be  a  judgment  for  the  plaintiffs.    So  ordered. 


GmzxNs'  Bane  v.  Bbooeb. 

{CireuU  Court,  2).  Yermont.   October  Terra,  1884.) 

1.  Action  on  JnnaicEHT  Obtainkd  in  Another  State— AuTnonrrr  or  Attos- 

NET  TO  AFPBAB  VOA  DBFBRDANT. 

In  an  nction  io  a  circuit  court  on  a  judgment  obtained  in  another  state,  the 
record  of  the  appearance  of  attorneys  of  the  couri  for  the  defendant  is  not  con- 
clusive upon  him,  and  he  may  ahow  that  they  hnd  no  authority  lo  act  In  hia 
behalf. 

2.  Bamk  —  Rendition  ov  Persokal  Jcdguunt — Knowledge  of  Defendant — 

Taking  Deposition— Paying  Counsel. 

Taking  the  deposition  of  a  defendant,  who  is  a  citizen  of  another  state,  by 
the  plaintiff,  in  an  action  under  the  Kansas  statute  to  enforce  the  liability  of 
Btockhn}ders,wilI  not  render  the  judgment  obtained  personally  binding  on  such 
defendant,  although  he  contributed  to  the  common  defense  afterwards  by  fur — . 
nishing  funds  lo  pay  counsel. 

3.  PllACTICE— KeNDITION  OP  J CTWMENT— DEATH  OF  DEFENDANT, 

When  the  whole  case  is  in  the  liands  of  the  court,  and  before  its  decision  is 
rendered  the  defendant  dies,  a  Judgment  may  be  entered  as  of  the  day  in  the 
term  when  the  last  of  the  evidence  was  submitted. 

At  Law. 

Martin  d  Eddy,  for  plaintiff. 
'  Harking  d  Stoddard,  for  defendant. 

'Wheblbb,  J.  This  is  an  action  of  debt  on  a  judgment  recovered 
in  the  circuit  court  of  the  United  States  for  the  district  of  Kansas  for 
$9,337.16  damages,  and  $108.30  costs.  The  defendant  has  pleaded 
five  pleas,  in  the  last  of  which  he  alleges  that  he  was  not  a  citizen  of 
Kansas,  nor  in  Kansas;  at  the  time  of  the  commencement  of  that 
action,  nor  at  any  time  afterwards;  that  no  process  in  it  was  ever 
served  upon  him ;  that  he  never  authorized  or  employed  any  attorney 
or  other  person  to  appear  for  him  and  in  his  behalf,  nor  authorized 
or  empowered  any  person  to  employ  or  piocure  an  attorney  or  other 
person  to  appear  for  him  and  in  bis  behalf,  and  that  no  attorney  or 
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other  person  ever  bad  any  authority  to  appear  for  him  and  in  his  be- 
half in  that  suit;  and  that  he  never  entered  his  appearance  therein 
in  person.  To  this  plea  the  plaintiff  replies  that  the  defendant  had 
knowledge  of  the  commencement  and  pendency  of  the  suit,  and  did 
by  his  agents  procure  attorneys  of  the  court  there  to  appear  for  him 
and  in  his  behalf  in  that  cause,  and  that  he  did,  by  those  attorneys, 
voluntarily  appear  in  said  cause  and  defend  it,  and  after  the  judg- 
ment had  been  rendered,  he  paid  the  attorneys  for  their  appearance 
in  the  cause  and  for  defending  it,  and  ratified  and  confirmed  their 
appearance  in  and  defense  of  it.  The  defen-dant  traversed  this  repli- 
cation, and  issue  to  the  country  is  joined  upon  it.  The  other  plead- 
ings are  disposed  of  in  such  manner  as  to  leave  this  one  for  trial, 
and  it  is  tried  by  the  court  upon  waiver  in  writing  of  a  jury.  The 
record  shows  service  by  attachment  of  property  of  the  defendant  as  a 
non-resident  of  Kansas  only,  and  an  appearance  and  answer  for  the 
defendant  by  the  attorneys  named  in  the  replication.  The  plaintiff 
claims  that  the  record  of  the  appearance  in  the  cause  of  attorneys  of 
the  court  for  the  defendant  is  conclusive  of  their  right  tti  appear  for 
him,' and  that  evidence  to  the  contrary  should  not  be  considered. 
There  are  oases  which  perhaps  go  to  this  length.  Mills  v.  Daryeey 
1  Cranch,  4S1;  Lapham  v.  Brigga,  27  Vt.  26.  But  it  is  now  well 
settled  in  the  courts  of  the  United  States  that  want  of  jurisdiction 
to  bind  the  person  may  be  shown  in  an  action  upon  the  judgment 
against  the  person.  Thompson  v.  Whitman,  18  Wall.  457 ;  Knowles 
v.  Gas-light  Co.  19  Wall.  58;  Hall  v.  Lanning,  91  TJ.  S.  160;  Gra- 
ham V.  Spencer,  14  Fed.  Rep.  603.  ■  The  fact  that  the  attorneys  en- 
tered an  appearance  for  the  defendant  is,  perhaps,  conclusively  shown 
by  the  record,  but  that  they  had  authority  in  fact,  or  any  more  than 
that  they  assumed  to  have  authority,  is  not  shown  at  all  by  it.  The 
presumption  that  all  was  rightly  done  arising  from  their  being  offi- 
cers of  the  court,  is  admitted  to,  and  doubtless  does,  cast  the  burden 
upon  the  defendant  of  showing  that  the  appearance  was  without  his 
authority.  The  defendant  testifies  distinctly  that  he  never  employed, 
nor  authorized  the  employment  of  any  attorney  to  appear  for  him 
in  the  case,  and  there  is  no  proof  that  he  ever  did.  Three  attorneys 
appeared;  one  at  first,  and  two  others  afterwards.  The  testimony  of 
the  last  two  shows  that  they  were  engaged  by  the  first,  and  he  is  dead, 
and  nothing  is  produced  to  show  that  the  defendant  ever  had  any 
communication  with  him.  A  deposition  of  the  defendant  was  taken 
by  the  plaintiff  in  Vermont,  where  the  defendant  resided,  on  notice 
accepted  by  the  attorneys  in  Kansas,  and  filed  in  that  cause,  in  which 
it  is  stated  that  the  deponent  "is  the  defendant"  in  the  cause.  After 
the  judgment  was  rendered  the  attorneys  telegraphed  to  the  defen- 
dant: "Simonds  writes  refusing  to  be  responsible  for  fees.  Are  we 
to  be  paid  for  services,  and  by  whom?  Answer  definitely,  quick." 
He  answered:  "We  expect  to  pay  our  counsel."  In  a  few  .days  he 
sent  $300  for  them. 
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The  plainiifF  relies  upon  this  to  sustain  the  allegation  of  the  repli- 
cation that  he  knew  of  the  sait,  and  of  the  employment  and  appear- 
ance of  the  attorneys  in  it,  and  ratified  their  doings,  and  paid  them 
for  their  services.  The  substance  of  the  replication  is  that  he  yolun- 
tarily  submitted  himself  to  the  jurisdiction  of  the  court,  and  that  the 
cause  was  thereupon  tried. 

If  he  was  heard  there  upon  the  trial  he  has  no  right  to  be  heard 
again  upon  the  questions  involved  except  upon  appeal,  but  is  bound. 
That  he  had  notice  of  the  suit,  however  full  and  formal,  out  of  the 
jurisdiction  would  hot  bind  him.  He  could  not  be  compelled  to  ap- 
pear by  anything  done  without  the  jurisdiction.  Bischqf  v.  Wethered, 
9  Wall.  812.  Therefore  taking'  his  deposition  would  not  bind  him. 
The  other  party  had  the  right  to  take  it  in  order  to  obtain  a  judg- 
ment to  bind  the  property  attached,  but  he  could  not  be  made  a  party 
personally  in  that  manner;  if  he  eould,  the  jurisdiction  of  conrts  could 
be  extended  without  their  territorial  limits  by  merely  resorting  to  that 
proceeding. 

The  suit  was  founded  upon  an  alleged  liability  uf  the  Adams  bank, 
a  state  bank  of  Kansas,  of  which  the  defendant  and  Simonds  men- 
tioned in  the  telegram  and  others  were  stockholders,  to  the  plaintiff, 
and  a  statute  of  Kansas  making  stockholders  personally  liable  on 
the  dissolution  of  the  corporation.  The  statute  also  provided  for  con- 
tribution between  stockholders  when  any  were  made  to  pay.  Comp. 
Laws  Kan.  233,  §  44.  The  defendant  testifies  that  he  understood 
that  there  was  litigation  going  on  in  Kansas  in  respect  to  the  liability 
of  the  Adams  bank  to  the  plaintiff,  but  not  that  it  was  against  him  per- 
sonally, and  that  some  of  the  other  stockholders  were  defending  it, 
and  that  the  telegrafn  referred  to  that  litigation;  and  he  testifies  that 
the  money  which  he  sent  was  contributed  by  other  stockholders  resid- 
ing near  bim  as  well  as  himself,  and  sent  to  one  of  those  whom  he 
understood  to  be  defending  to  aid  in  paying  the  attorneys,  and  not  to 
the  attorneys  as  his  attorneys.  No  one  is  called  io  contradict  this 
testimony,  and  there  is  nothing  opposed  to  its  correctness  unless  the 
eircumstanceB  contradict  it. 

From  the  circumstances  it  is  apparent  enough  that  the  other  stock- 
holders, or  some  of  them,  employed  the  attorneys  to  appear  and  de- 
fend this  case  on  account  of  their  interest  in  the  result;  and  from 
his  testimony,  that  he  did  not  know  that  his  personal  liability  was 
being  passed  upon,  although  he  knew  that  what  might  affect  him  ul- 
timatidy  was  involved.  Although  he  knew  of,  and  was  willing -to  and 
did  contribute  to,  the  common  defense,  he  does  not  appear  to  have 
in  any  way  ratified  or  confirmed  the  submission  of  his  personal  lia- 
bility to  the  judgment  of  the  court.  As  the  plaintiff  had,  and  was 
entitled  to,  no  proceedings  to  compel  his  personal  appearance,  it 
could  not  be  had  without  he  knowingly  and  voluntarily  yielded  it, 
and  he  eould  not  ratify  the  assumption  of  others  to  appear  and  sub- 
mit his  case  for  him  without  knowledge  of  what  they  had  assumed 
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to  do  for  him.  This  is  not  intended  to  imply  that  what  was  done 
,  without  jurisdiction  over  his  person  could  be  made  binding  upon  him 
by  any  ratification  after  the  judgment.  Jurisdiction  over  the  person 
at  the  time  of  the  judgment  is  necessary  to  its  validity  as  a  personal 
judgment.  A  defendant  might  probably  compensate  any  one  who 
bad,  without  his  knowledge,  undertaken  the  defense  of  a  suit  against 
him  which  might  bind  his  property  and  failed,  and  not  subject  him- 
self to  the  consequences  of  making  the  judgment  bind  him  personally, 
when  before  it  would  only  bind  his  property.  The  issue  joined  upon 
the  replication  to  i|he.  fifth  plea  is  found  for  the  defendant. 

The  testimony  in  the  case  was  closed  on  February  5tb,  except  that 
there  was  reserved  to  the  plaintiff  the  privilege  of  having  the  testi- 
mony  of  a  witness  who  was  sick  and  unable  to  attend,  taken  by  the 
court  at  the  residence  of  the  witness  on  the  next  day,  to  the  same  effect 
in  all  respects,  by  consent  of  the  parties,  as  if  taken  in  court  on  that 
day.  The  death  of  the  defendant  was  suggested  on  the  opening  of 
court  the  next  day  as  having  taken  place  after  adjournment  on  the 
evening  before.  The  plaintiff  objected  to  anything  further  being 
done,  but  waived  the  taking  of  the  testimony  of  that  witness.  The 
whole  case  was  in  the  hands  of  the  court  during  the  life  of  the  defend- 
ant.   The  arguments  of  counsel  are  in  aid  of  its  consideration. 

In  Broa»  v.  Mergereau,  IS  Wend.  653,  a  verdict  was  taken  after 
the  death  of  the  party.  In  Trelawny  v.  Bishop  of  Winchester^  1  Burr. 
219,  judgment  was  rendered  as  of  a  time  prior  to  the  death,  which  oc- 
curred while  the  case  was  pending  for  argument.  This  was  a  com- 
mon proceeding  in  the  English  courts  from  early  times.  Bac.  Abr. 
"Abatement,"  T.  And  it  is  said  by  Metoalf,  J.,  in  Sprinfifie.ld  v.  Wor- 
cesUr,  2  Cush.  52,  to  be  the  common  course  when  an  action  which 
would  fail  by  the  death  of  either  party  before  judgment  is  continued 
for  argument  or  advisement,  whether  there  has  been  a  verdict  or  de- 
murrer or  agreed  statement  of  facts,  and  one  of  the  parties  afterwards 
dies,  to  enter  judgment  as  of  a  former  term.  This  is  all  in  the  same 
term,  and  it  seems  proper  that  the  case  should  be  argued,  considered, 
and  judgment  rendered  as  of  the  day  in  the  term  when  the  last  of  the 
evidence  was  submitted. 

Judgment  for  defendant  as  of  February  '5th. 
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Mealet  v.  Metropolitan  Life  Inb.  Go. 


(Utreuii  Court,  D.  Rhode  Island.   February  2(!,  Ib65.) 


Fkacticb— Motion  to  File  Ihstuduextb  Fi^eadbo  in  Dsfeksb  m  Clerk's  Or- 
FicK— Fob.  St.  II.  I.  e.  214. 4  45. 

In  an  action  on  a  policy  of  life  insurance  defendant  filed  several  picas,  set- 
ting out  that  the  statumeota  and  answers  to  certain  questions  contained  in  the 
application  and  medical  examination  which  formed  part  of  the  contract  of  in- 
surance, were  untrue,  and  specifyinK  the  particular  statements  so  alleged  to  he 
untrue,  and  making  profert  of  tb'e  application  and  medical  examination.  Plain- 
tiff moved  for  aa  order  on  defendant  to  file  tike  applipation  and  medical  exam- 
ination in  the  clerk's  office.   J3eiif,  that  the  motion  could  not  be  granted. 

Motion  for  Production  and  Filing  of  Certain  Papers. 

W.  F,  Angell  and  C.  Bradley,  for  plaintiff. 
•    W,  G.  Roelker,  for  defendant. 

Cabpenteb,  J.  This  is  an  action  on  a  policy  of  life  insnranee ;  and 
the  defendant  files  several  pleas  setting  out  that  the  statements  and 
answers  to  certain  questions  contained  in  the  application  and  medi- 
cal examination,  which  form  part  of  the  contract  of  insurance,  are 
untrne,  and  specifying  the  particular  statements  so  alleged  to  be  un- 
true, and  making  profert  of  the  application  and  medical  examination. 
The  plaintiff  now  moves  for  an  order  on  the  defendant  to  file  the  ap- 
plication and  medical  examination  iu  the  clerk's  office.  The  motion 
is  not  properly  framed  as  a  demand  of  oyer,  since  tbe  order  granting 
oyer  would  provide  only  that  the  plaintiff  have  a  copy  of  the  instru- 
ment, and  not  that  the  origiiial  instrument  be  put  on  -file.  The  mo- 
tion has,  however,  been  argued  as  though  it  were  a  proper  demand 
of  oyer,  and  in  that  light  I  have  considered  it.  In  tbe  first  place,  it 
is  to  be  noted  that  the  plea  does  not  show  that  the  agreement  is  un- 
der seal,  and,  consequently,  profert  was  unnecessary,  and  oyer  cannot 
be  demanded.  The  authorities  cited  by  the  defendant  abundantly  sus- 
tain this  position.  1  Chit.  Pi.  *430,  *4rSl ;  Sneed  v.  Wi/tter,  8  Wheat. 
690.  Indeed,  the  order  here  asked  seems  to  be  prohibited  by  implied 
exclusion,  by  tbe  twenty-third  law  rule  for  this  circuit,  wbich  reads 
as  follows : 

"Oyer  of  all  specialties  declared  on  may  be  had  on  motion  at  the  return 
term,  but  not  aderwards,  unless  by  special  order  of  court,  on  affidavit  of 
special  cause." 

It  was,  however,  the  practice  of  the  English  courts,  and  is  the 
practice  with  iis,  in  cases  where  oyer  is  not  demandable,  but  in  which 
the  court  can  see  that  a  knowledge  of  the  instrument  in  question  is 
proper  and,  necessary  for  either  party,  to  make  an  order  that  he  have 
a  copy.  But  in  the  practice  of  the  courts  of  Bhode  Island,  wbich  is 
followed  by  this  court,  the  proceeding  to  be  taken  in  order  to  obtain 
an  order  of  this  kind  is  prescribed  by  the  law  of  the  state  in  Pub.  St. 
c.  214-,  §  45,  which  is  as  follows: 

Whenever  either  piirty  to  any  procepding  at  law  or  equity  in  the  supreme 
court,  or  to  any  proceeding  at  law  in  the  court  of  common  pleas,  shali  sot 
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forth  in  writing,  under  oath,  upon  his  knowledge  or  belief,  that  the  opposite 
party  Is  in  the  possession  or  control  of  some  document  to  which  the  applicant 
is  entitled,  such  court  or  a  justice  may  order  such  opposite  party,  ur  if  the 
same  be  a  body  corporate,  then  some  officer  thereof,  to  make  answer  on  oath 
at  or  before  a  time  to  be  fixed  in  said  order,  as  to  what  document  he  so  has 
I'elating  to  the  matter  In  dispute  between  the  parties,  or  what  he  knows  as  to 
the  custody  of  such  document,  and  if  in  his  possession  or  control,  whether  he 
objects  to  the  production  of  the  same  and  the  grounds  of  such  objection ;  and 
thereupon  sucli  court  or  justice  may  require  the  production  of  said  document, 
or  may  compel  the  party  having  the  same  In  his  possession  or  control  to 
allow  the  applicant  to  inspect  the  same,  and,  if  necessary,  to  take  examined 
copies  of  the  same ;  and  may  make  such  further  order  thei*eon  as  shall  be  just 

This  present  motion  is  not  framed  in  aooordanoe  with  the  statate, 
and  it  must  be  dismissed. 


District  Attoknsx's  i!'BBa— Section  838,  Bbt.  St.,  Consthced. 

Expenses  and  services  of  district  attorneys,  in  exftminiDgTerenne  reports  upon 
which  DO  actions  are  thereafter  Institnted,  fall  within  the  rule  for  compensa- 
tion prescribed  by  section  838  of  the  Revised  Statutes. 

William  H.  Bliss,  U.  S.  Dist.  Atty.,  per  se. 

Treat,  J.  An  account  of  the  United  States  district  attorney  is  pre- 
sented for  the  certificate  of  the  judge,  under  section  838,  as  to  certain 
cases  enumerated.  Under  section  824:  bis  fees  in  most  cases  become 
certain,  as  the  court  records  show  them ;  yet  there  are  manyconceming 
which  evidence  dehors  the  court  records  are  necessary,  viz.,  presence 
before  commissioners,  travel,  etc.  It  is  important  to  look  at  the  dates 
of  the  statutes,  so  that  the  imperfections  or  mischiefs  to  which  later 
statutes  Are  aimed  may  furnish  guides  for  interpretation.  Under  sec- 
tion S24  (looking  to  the  dates  of  the  acts  consolidated)  the  district 
attorney  was  allowed  fees  only  in  cases  actually  instituted  in  this 
court,  or  with  respect  to  proceedings  before  United  States  commis- 
sioners, and  attendant  travel.  It  became  apparent  to  this  court, 
years  ago,  that  such  proceedings  before  United  States  commissioners 
were  liable  to  abuse,  involving  injury  to  parties  proceeded  against, 
and  instituted,  it  might  be,  to  give  fees  to  deputy-marshals  and  com- 
missioners, and  involving  unnecessary  fees  and  traveling  expenses  for 
the  district  attorney.  Hence  the  following  rule  of  court  was  made, 
and  later  the  proper  department  suggested  a  like  rule  for  all  United 
States  courts : 

In  «very  criminal  proceeding  before  a  United  Stiilcs  commissioner,  hesliuU, 
before  iH^uing  subpoenas  for  the  hearing  of  tlte  Ciisc,  caus&  the  proper  United 
States  district  attorney  to  be  informed  thereof,  ami  await  a  reasonable  time 

iHeported  bjr  Benj.  F.  Rex,  Esq.,  of  the  St.  LonlBbar. 


In  re  Account  of  District  Attorney.' 


(Distr.cl  Court,      D,  Missouri.    January  30,  lfc85.) 
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bis  action  witb  reference  thereto;  and  when  the  commissioner  has  disposed 
of  the  case  he  shall  cause  the  original  complaint,  together  with  a  brief  state- 
ment of  his  action  tliereunder,  and  the  original  recognizance,  if  any,  and  copy 
of  the  commiiment  or  mittimus,  duly  certified,  to  be  promptly  filed  in  the 
clerk's  office  of  the  proper  United  States  court;  and  before  taking  bail,  when 
the  prisoner  is  held  for  the  action  of  a  grand  Jury*  the  commissioner  should 
cause  notice  of  the  time  and  place  for  hearing  the  application  for  bail  to  be 
given  to  the  district  attorney. 

In  the  ordinary  administration  of  the  Iaw»  when  complaints  vere 
made,  the  district  attorney  was  bound  to  act  thereunder,  by  refusing 
to  proceed  thereon,  or  by  causing  examination  to  be  had  before  com- 
missioners, etc.  If  he  was  of  opinion  that  the  complaint  was  ground- 
less, it  was  his  duty  to  proceed  no  further.  It  is  true,  that  a  large 
measure  of  responsibility  was  thus  cast  upon  him,  yet,  as  he  repre- 
sented the  government  i\^t  prosecutes  offenses,  and  never  prosecutes 
the  innocent,  the  duty  to  determine  when  complaints  were  frivolous, 
or  otherwise,  rested  primarily  with  him.  Were  not  this  so,  he  would 
make,  through  his  office,  the  government  the  agent  of  private  malice 
or  of  blackmail.  There  must  be,  in  the  very  nature  of  judicial  admin- 
istration,  a  preparatory  examination  by  the  district  attorneys  as  to 
private  complaints ;  otherwise,  the  innocent  as  well  as  the  guilty  would 
be  alike  confounded  by  indiscriminate  prosecutions,  at  the  instigation 
of  those  who  have  only  personal  ends  to  sabserve.  As  the  law  then 
stood,  and  now  stands,  the  accused,  however  wronged ,  pays  his  own 
costs  and  expenses;  so  that  it  often  happens  that  the  innocent,  when 
acquitted,  suffer  more  than  the  guilty.  Such  a  condition  of  affairs 
caused  this  and  other  courts  to  exact  careful  scrutiny  from  district 
attorneys  prior  to  the  prosecution  before  commissioners  or  the  court. 
But  under  the  revenue  systems  collectors  undertook  to  discriminate  in 
cases  of  violations  of  law,  and  on  their  judgment  reported  or  refused 
to  report  alleged  offenses.  They  made  themselves  thereby  judges,  in 
a  modified  sense,  o1  such  offenses.  Oongress  cut  up  (section  838) 
such  arbitrary  power  or  conduct,  by  requiring  all  such  matters  to  be 
reported  to  the  district  attorney.  On  the  incoming  of  such  reports 
it  waa  made  the  duty  of  the  district  attorney  to  examine  the  same, 
and  institute  proper  proceedings  in  court,  "unless  upon  inquiry  and 
exfimination  he  shall  decide  titat  such  proceedings  cannot  probably  be  sus- 
tained, or  that  the  ends  of  public  justice  do  not  require  that  such  pro- 
ceedings he  instituted" 

This  statutory  rule  sought  to  enforce  elemental  principles,  coupled 
with  an  obligation  upon  revenue  officers  to  report  to  the  district  at- 
torney. It  is  obvious  that  if  the  district  attorney,  in  order  to  accu- 
mulate fees,  caused  judicial  proceedings  to  be  instituted  on  eve.ry  re- 
port so  made,  not  he  alone,  but  other  bfficers,  would  devour  the  gov- 
ernment, or  the  accused,  with  useless  costs  and  expenses;  hence  the 
wise  provision  of  section  838,  viz. : 

"And  for  the  expenses  incurred  and  services  rendered  in  all  such  c:isps, 
f  where  it  was  decided  not  to  bring  suits.]  the  distiict  attorney  shall  receive 
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and  be  paid  from  the  treasury  such  sum  as  the  secretaT7  of  the  treasury  shall 
deem  just  and  reasonable,  upon  the  certificate  o£  the  judge  before  whom  such 
cases  aire  tried  or  disposed  of."* 

Resting  upon  an  extremely  narrow  and  technical  construction  of  the 
words  last  quoted,  it  is  said  that  the  treasury  department  has  ruled 
that  the  provisions  of  this  section  apply  o&ly  to  cases  actually  insti- 
tuted/thereby  defeating  the  broad  parpoee  and  jast  ends  Bought  to 
be  obtained  by  the  statatd.  There  was  no  need  of  a  new  statute  to 
give  the  district  attorney  fees  in  cases  instituted ;  but  there  was  need 
of  compelling  hitn  to  bring  no  suits  until  full  examination  first  had 
in  his  office.  If  suits  were  to  be  brought  on  all  reports  made,  how- 
ever frivolons,  and  thereby  bis  and  other  costs  indurred  to  the  detri- 
ment  of  the  public  treasury,  and  the  outrage  of  the  citizen,  the  statute 
iu  question  would  not  have  been  passed.  To  prevent  so  lamentable 
a  condition  of  affairs,  and  to  secure  an  honest  and  diligent  investi- 
gation, congress  provided  that  for  such  investigation  proper  compen- 
sation be  awarded,  without  compelling  the  uujustifiabie  and  expensive 
process  of  useless  litigation.  But  it  is  urged  that  the  language  of 
section  838  is  confined  in  terms  to  a  "certificate  of  the  judge  before 
whom  such  cases  are  tried  or  disposed  of;"  and  hence  the  district  at- 
torney, who  by  the  section  is  required  to  make  due  "inquiry  and  ex- 
amination" to  avoid  wrongful  suits,  must  loose  all  compensation,  or 
bring  suits  regardless  of  their  merits.  Snch  an  interpretation  seems 
suicidal.  In  a  very  narrow  sense  no  "case"  Is  tried  or  disposed  of 
by  a  judge  until  formally  instituted  in  court;  yet  many  accusations 
and  proceedings,  through  habeas  corpus,  or  before  commissioners,  etc., 
^re  "disposed  of"  without  technical  trial.  The  term  "case,"  as  used 
in  the  statute,  was  intended  to  cover,  and  does  cover,  all  complaints 
reported  by  revenue  officers  to  the  district  attorney,  which  might  be 
subject  to  the  final  determination  of  the  court,  by  trial  or  other  ac- 
tion therein.  They  have  come  within  the  reach  of  judicial  adminis- 
tration, and  are  within  the  purview  of  the  statute.  If  this  be  not  so, 
then  the  mischief  sought  to  be  cured  will  still  exist  with  increased 
force. 

It  is  held,  therefore,  that  the  expenses  and  services  of  the  district 
attdrney's  office  in  examining  revenue  reports,  when  no  judicial  ac- 
tion thereon  is  thereafter  formally  instituted,  fall  within  the  rule  for 
compensation  prescribed.  True,  the  judge  must  be  satisfied  as  to 
said  expenses  and  services  in  order  to  certify  what  is  "just  and  rea- 
sonable." Some  of  the  cases  involve  as  large  a  nieasure  of  "inquiry 
and  examination"  as  if  they  had  passed  through  indictments  to  a 
final  trial,  with  heavy  costs  for  witnesses  and  jury  service ;  all  of  which 
can  be  saved  to  the  government,  and  consequently  are  within  the  pur- 
view of  the  statute. 

What  is  meant,  under  section  838,  by  "cases  tried  or  disposed  of 
before  the  judge?"  Section  824  fixed  the  fees  of  the  district  attorney 
in  case  formally  prosecuted  before  the  court.    Hence,  if  section  838 
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iB  to  be  limited  to  snob  cases,  then  there  is  no  ground  for  the  action 
of  the  judge,  unless  section  824  is  to  be  construed  to  orenide  the  pro- 
Tirions  of  section  888.  If  the  latter  section  is  designed  to  cover  all 
"cases"  instituted  in  court  formally,  and  no  others,  then  what  be- 
comes of  the  fixed  rates  under  section  824?  May  the  the  judge  dis- 
regard statutory  fees?  What  are  tried,  etc.,  before  the  judge  as 
eontradistingaished  from  the  court  ?  If  the  views  suggested  limiting 
compensation  to  "cases"  formally  instituted,  are  to  prevail,  then  a 
direct  conflict  between  those  sections  is  presented.  The  two  sections 
are  reconcilable.  They  pertaio  to  different  matters.  Section  824 
fixes  rates  of  compensation  when  suits,  etc.,  are  formally  instituted, 
and  section  838  provides  for  the  compensation  to  be  given  when  suits 
are  not  instituted  on  revenue  reports  made,  but  disposed  of  by  the 
district  attorney  in  bis  office.  Section  838  must  be  limited  to  the 
latter  "cases,"  and  is  designed  to  provide  therefor.  Otherwise  section 
834  is  in  conflict.  The  purpose  of  the  statate  is  to  fix  fees  in  pre- 
scribed cases  nnder  section  824,  and  to  leave  to  the  judge,  under  sec- 
tion 838.  the  determination  of  the  proper  measure  of  compensation  in 
cases  disposed  of  in  the  district  attorney's  office,  which,  though-  not 
formally  before  the  court,  may  be  brought  there.  Otherwise  the  judge 
might  allow,  nnder  section  83S,  compensation  regardless  of  section 
824.  In  one  sense  cases  are  not  determined  by'the  judge  as  such, 
bnt  -by  the  court.  Certainly  narrow  distinctions  of  that  nature  should 
not  defeat  the  clear  intent  of  the  statute. 

It  is  not  necessary  to  enter  upon  a  discassiou,  heretofore  presented 
to  this  court,  of  the  constitutional  validity  of  acts  of  congress  deT<^v- 
ing  on  judges,  eia  nominibus,  the  functions  of  auditors.  It  must  suf- 
fice that  the  measure  of  compensation  should  be  la^ly  measured  by 
rates  named  in  section  824.  Taking  those  rates  as  a  guide,  I  have 
examined  the  account  in  open  court.  Until  the  act  of  February  32, 
1875,  (Supplement,  p.  145,  c.  95,)  the  acta  of  congress  seemingly 
contemplated  the.  immediate  auditing  by  the  judge,  without  formal 
proceeding  in  open  court.  Since  that  act  all  accounts  for  fees,  etc., 
whether  under  section  824  or  838,  should  be  considered  as  within 
the  act  of  February  22,  1875.  Hence  I  have  caused  this  account  to 
be  presented  in  open  court,  and  after  consideration  thereof  the  court 
orders  the  same  approved. 
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In  re  Bakeb. 
(CSu*eui<  Gfurtf  D.  Rhode  lOand.  February  18>  IWS,) 

1.  Enlibtment  of  Minor  in  Arkt — Dibcharob  on  Habeas  Corfcs. 

A  minor  who  hns  been  enlisted  in  the  anny  without  the  written  consent  of 
his  parents  or  guardians  entitled  to  his  custody  and  control,  wUl  be  released 
on  habeas  corput  issued  on  petition  of  such  parenis  or  guardians. 

2.  !Same— JuRiBDioTion  OP  Court-Maiitial— Desertion. 

In  such  case,  a  court-martial  cannot  retain  juriBdiction  of  the  enlleted  man 
under  charges  of  desertion.  — 

Habeas  Corpus. 

Darim  Baker,  for  relator. 

Cyrui  M.  Van  Slyck^  for  respondent. 

Carpenter,  J.  This  is  a  writ  of  habetu  corpus  issued  on  the  peti- 
tion of  Augustus  £).  Baker  and  Augustus  T.  Baker,  and  directed  to 
Clement  L.  Boat,  colonel  of  the  Fourth  Artillery,  commanding  bim  to 
produce  the  body  of  the  eaid  Augustus  E.  Baker.  The  return,  and 
tbe  proofs,  which  are  not  dispated,  show  that  Baker  enlisted  in  the 
army  on  the  eighteenth  day  of  December,  1SS4;  that  he  afterwards 
deserted  the  service,  and  was  apprehended  and  returned  to  Fort 
Adams;  and  that  charges  of  desertion  have  been  filed  against  him 
pursuant  to  the  forty-seventh  article  of  war,  (Rev.  St.  §  1342.)  and 
that  he  is  now  held  for  trial  on  said  charges.  The  proofs  further 
show  that  he  was,  at  the  time  of  his  enlistment,  and  still  is,  under  the 
age  of  21  years;  that  tbe  relator,  Augustus  T.  Baker,  is  his  father, 
and  is  entitled  to  his  custody  and  control,  and  has  never  consented 
to  the  enlistment.    The  forty-seventh  article  of  war  is  as  follows : 

"Any  officer  or  soldier,  who  having  received  pay,  or  having  been  duly  en- 
listed in  the  service  of  the  United  States,  deserts  the  same,  shall,  in  time  of 
war,  suffer  death  or  such  other  punishment  as  a  court-martial  may  direct ; 
and  in  time  of  peace,  any  punishment,  excepting  death,  which  a  court-mar- 
tial may  direct.** 

The  language  of  Rev.  St.  §  1117,  is  as  follows: 

*'Xo  person  under  the  age  of  twenty-one  years  shall  be  enlisted  or  mustered 
into  the  military  service  of  the  United  States  without  the  written  consent  of 
his  parents  or  guardians:  provided,  that  such  minor  has  such  parents  or 
guardians,  entitled  to  his  custody  and  control." 

Tbe  relators  contend  that  the  enlistment,  being  made  contrary  to 
law,  is  absolutely  void;  that,  consequently.  Baker  has  not,  at  any 
time,  been  "duly  enlisted  in  tbe  service  of  the  United  States,"  and 
has  not  been  capable  to  commit  the  crime  of  desertion;  and  that  a 
court-martial  has  no  jurisdiction  over  him  on  such  charges ;  and  that, 
finally,  the  respondent  has  no  right  to  restrain  him,  either  to  service 
under  his  enlistment,  or  for  punishment  for  tbe  o£Fense  with  which  ho 
is  charged.  On  tbe  other  hand,  it  is  contended  on  behalf  of  tbe  mil- 
itary authorities  that  tbe  enlistment  is  voidable  only,  and  not  void, 
and  that  the  recruit  remained  subject  to  military  authority,  and  hence 
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liable  to  punishment  for  violation  of  the  articles  of  war,  nntil  sacb  time 
aa  the  contract  of  enlistment  shoald  be  avoided,  and,  oonse^aently, 
that  he  may  be  Tawfally  restrained  by  the  respondent,  at  least  until 
the  judgment  of  the  eoart-martial  shall  be  pronoonced  on  the  pending 
charges. 

In  cases  where  there  was  no  statutory  prohibition  against  the  en- 
listment, and  where  the  contract  was  sought  to  be  avoided  on  the 
sole  ground  that  it  was  made  by  a  person  under  age,  it  is  well  settled 
that  the  recruit  is  to  be  taken  to  be  an  enlisted  man,  and  subject  to 
punishment  for  violation  of  his  duty  as  such,  until  the  contract  shall  be 
avoided  by  proper  proceedings.  This  rule  is  plainly  laid  down  by 
JudgeLowELii,  In  re  Wall,  8  Fan.  Bep.  85,  and  is  abundantly  supported 
by  the  cases  there  cited.  It  is  to  be  noted,  however,  that  in  Wall's 
Caae^  as  well  as  in  all  the  oases  there  cited,  with  two  exceptions,  to 
which  reference  witl  be  hereafter  made,  it  appeared  that  there  was  no 
statute  prohibiting  the  enlistments.  Those  cases  are  not,  therefore, 
of  authority  here.  In  Com.  v.  Fox,  7  Pa.  St.  336,  the  prisoner  had  en- 
listed in  the  army,  and  bad  deserted  and  surrendered  himself,  and  it 
appeared  that  he  was  the  minor  son  of  the  relator,  who  bad  never 
consented  to  the  enlistment.  He  was  discharged  from  custody.  It 
seems  also  to  be  a  clear  inference  from  the  language  of  Judge  Wallace, 
In  re  Daviaon,  21  Fed.  Bep.  618,  that  a  similar  order  would  have  been 
made  in  that  case  if  the  parent  of  the  soldier  entitled  to  bis  custody 
and  control  had  made  application  for  his  discharge.  In  S.  v. 
Hanckett,  18  Fed.  Bkp.  S6,  the  soldier,  in  a  case  similar  to  this,  was 
discharged  on  his  own  application.  On  the  other  hand,  it  is  to  be 
noted  that  in  McNvlty't  Case,  2  Low.  270,  the  prisoner,  who  had  en- 
listed in  the  marine  corps  contrary  to  the  prohibition  of  the  statute, 
was  dischai^ed  on  the  ground,  as  stated  in  the  opinion,  that  the  en- 
listments were  '*voidable  by  the  minors  themselves,  or  by  their  parents, 
as  weU  as  by  the  government and  this  case  was  referred  to  in  Wall's 
Case,  cited  above,  as  authority  for  the  decision  there  made.  It  seems, 
therefore,  to  be  declared  in  both  cases  that  an  enlistment  such  as  that 
now  in  question  is  not  to  be  held  absolutely  void.  If  such  a  conclu- 
sion had  appeared  to  be  deliberately  expressed  by  the  learned  judge 
who  delivered  the  opinion  in  both  those  cases,  it  would  undoubtedly 
be  entitled  to  much  consideration,  although  not  necessary  to  the  de- 
cision of  the  cases  then  in  band.  But  it  appears  to  me  that  the  opin- 
ions do  not  contain  clear  evidence  of  such  deliberate  conclusion.  In 
the  first  place,  the  opinion  in  McNulty's  Case  contains  no  discussion, 
and  no  express  statement,  as  to  whether  the  enlistment  is  voidable  in 
distinction  from  being  void;  and  it  seems  to  me,  from  the  reading  of 
the  whole  opinion,  that  when  the  argument  of  the  case  had  progressed 
so  far  in  the  mind  of  the  judge  as  to  reach  the  conclusion  that  the 
enlistment  was  voidable,  from  which  it  necessarily  followed  that  the 
prisoner  must  be  discharged,  the  consideration  of  the  further  question, 
whether  it  was  not  also  absolutely  void,  may  have  been  postponed. 
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In  tbe  second  place,  it  is  a  significant  observation  that  in  WalVs  Case 
the  aathority  of  Com.  v.  F'ox  is  denied,  on  the  express  ground  that  in 
that  case  the  judges  found  that  the  statute  made  the  enlistment  ab- 
solutely illegal.  It  does  not  indeed  appear  that  the  authority  of  that 
ease  would  have  been  followed  if  it  could  not  have  been  distinguished ; 
hot  it  seems  extremely  probable  that  the  case  would  have  been  dis- 
tinctly overruled  if  the  judge,  on  consideration  of  McNulty's  Ca»et  had 
deliberately  determined  to  announce  the  dootrine  here  contended  for 
on  behalf  of  the  military  authorities. 

It  seems  to  me  that  the  effect  of  the  statute  is  to  make  tbe  enlist- 
ment absolutely  void,  and  that  it  must  be  so  held  on  the  application 
of  any  person  who  is  not  estopped  from  setting  up  the  prohibition. 
In  this  case,  tbe  application  being  made  both  by  Baker  and  by  his 
father,  I  do  not  find  it  necessary  to  decide  whether  he  could  be  dis* 
charged  on  his  own  application  alone.  My  conclusion  is  that  the  en- 
listment is  void  as  to  the  father,  and  must  be  so  held  on  his  applica- 
tion. It  follows  that  Baker  was  not  "duly  enlisted,"  that  he  could 
not  commit  the  crime  of  desertion,  and  that  the  court-martial  can- 
not retain  jurisdiction  under  the  pending  charges.  He  will  therefore 
be  discharged.  ■ 


In  re  Miller. 
(fXrcuit  Court,  W.  D.  Pean»iflwinia.   Februarr  18,  1885.; 

1.  EXTHADITIOH — TeEATT  WITH  GrKAT  BRITAIN  OP  1842 — HOLDIKO  FUOtTIVE— 

Crimb. 

Unrier  the  treaty  of  1842,  between  tbe  United  States  and  Great  Britain,  an 
extradited  fugitive*  may  be  held  by  the  receivins  goTemment  oo  his  prior  coa- 
victioD  and  sentence  for  a  non-extraditable  crime. 
3,  Sawic— Uefkssk — (JoOD  Faith  of"  ExTiiADmoN  Phoceedhs-os. 

In  the  iribunala  of  his  own  country  tb^  surrendered  fugitive  cannot  question 
the  good  faith  of  the  extradition  proceedings. 

Habeas  Corpus. 

J.  T.  Maffett  and  Win.  R.  BUiir,  for  petitioner. 
E.  A.  Montooth,  contra. 

AcHEsoN,  J.  The  petitioner  claims  his  discharge  on  the  ground 
that  he  is  unlawfully  held  in  custody  \a  violation  of  the  tenth  article 
of  the  treaty  of  184:2  between  the  governments  of  the  United  States 
and  Great  Britain.    Briefly,  the  facts  of  the  case  are  these : 

The  petitioner  was  convicted  of  burglary  in  the  court  of  oyer  and 
terminer  of  Clarion  county,  Pennsylvania,  and  thereupon  was  sen- 
tenced on  August  23, 1881,  to  undergo  an  imprisonment  for  the  period 
of  seven  years  in  the  West^^irn  Penitentiary  of  Pennsylvania,  to  which 
prison  he  was  duly  committed.  In  December,  ISSl,  he  escaped  there- 
from and  fled  to  Canada.    Burglary  not  being  an  extradition  crime, 
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informationB  were  made  m  January,  1882,  in  said  oonnty  of  Clarion, 
f^inst  the  petitioner,  charging  him  with  robbery  and  assault  with 
intent  to  commit  murder,  and  under  extradition  proceedings  had  on 
these  charges  he  was  surrendered  on  March  11, 1882.  He  was  then 
taken  back  to  the  Western  Penitentiary  of  Pennsylvania,  where  ha 
has  since  been  held.  Bills  of  indictment  against  him  on  the  said 
charges  of  robbery  and  felonious  assault  were  ignored  by  the  grand 
jury  of  Clarion  county  on  January  17,  1883.  The  petition  alleges 
that  said  informations  were  gotten  up  by  the  penitentiary  authorities 
as  a  mere  pretext  to  secure  the  petitioner's  surrender,  to  the  end  that 
they  might  seize  and  imprison  him  on  his  conviction  for  burglary. 
The  return  of  the  warden  of  the  penitentiary  sets  up,  as  his  authority 
for  holding  the  petitioner,  his  eommitment  to  the  penitentiary  by  the 
court  of  oyer  and  terminer  of  Clarion  county  under  his  conviction  and 
sentence  for  burglary.  . 

The  application  for  the  petitioner's  dischai^e  proceeds  upon  the 
theory  that  the  treaty  between  the  United  States  and  Great  Britain 
^eonres  to  the  extracted  person  immunity  from  detention  for  any 
crime  other  than  that  upon  which  the  surrender  is  made ;  or,  at  least, 
exemption  from  detention  for  any  offense  not  within  the  treaty.  Now, 
it  is  indeed  true  that  it  has  been  held  by  Judge  Hoffman,  in  U,  8.  v. 
Watts,  14  Fed.  Bep.  130,  and  by  the  sapreme  court  of  Kentucky,  in 
Com,  V.  Hawes,  18  Bush,  097,  that  an  extradited  person  under  this 
treaty  cannot  be  tried  for  any  offenses  other  than  extradition  crimes; 
and  in  State  v.  Vanderpool,  39  Ohio  St.  373,  the  supreme  court  of 
Ohio  carried  the  doctrine  of  exemption  still  further,  holding  that  the 
extradited  person  could  be  put  on  trial  only  for  the  particular  offense 
for  which  he  had  been  surrendered.  Upon  these  adjudications,  which, 
on  account  of  the  eminence  of  the  judges  and  courts  pronouncing 
them,  are  certainly  entitled  to  great  respect,  the  petitioner's  counsel 
confidently  rely  as  establishing  a  principle  applicable  to  and  decisive 
of  this  case. ,  But  then,  on  the  other  hand,  in  U.  S.  T.  Caldwell,  8 
Blatchf.  131,  and  U.  S.  v.  Lawrence,  13  Blatohf.  B95,  it  was  held  by 
Judge  Benedict  (who  gives  most  cogent  reasons  for  the  conclusion) 
that  extradition  proceedings  do  not  by  their  nature  secure  to  the  per-  . 
eon  surrendered  for  one  crime  immunity  from  prosecution  for  other 
offenses,  whether  within  the  treaty  ornot;  and  he  distinctly  ruled  that 
no  such  immunity  is  conferred  by  the  treaty  now  under  consideration. 
A  like  determination  was  reached  by  the  court  of.  appeals  of  New  York 
in  Adrimce  v.  Lagrace,  59  N.  Y.  110,  where  an  extradited  person,  sur- 
rendered by  the  government  of  France  under  treaty  stipulations,  was 
arrested  on  civil  process. 

The  question  whether  the  treaty  of  1842  between  the  United  States 
and  Great  Britain  prohibits  the  trial  of  the  extradited  person  for  an 
offense  not  specified  in  the  proceedings  or  named  in  the  treaty,  must, 
therefore,  he  regarded  as  still  open,  while  the  precise  question  now 
before  me,  it  would  seem,  is  altogether  new.  If  the  treaty  affords 
v.23F,no.l— 8 
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the  petitioner  the  immanity  he  claims,  it  is  by  mere  implication,  for 
assuredly  it  does  not  in  express  terms  confer  on  extradited  persons 
any  immonity  whatsoever.  It  provides  that  the  respective  govern- 
ments, upon  requisition  made  and  upon  satisfactory  evidence  of  the 
alleged  criminaUty,  shall  "deliver  up  to  justice**  all  persons  who,  be« 
ing  charged  with  any  of  seven  specified  crimes,  (of  which  burglary  is 
not  one,)  committed  within  the  jurisdiction  of  either,  shall  seek  an 
asylum  or  be  found  within  the  territories  of  the  other.  There  is, 
however,  no  provision  in  the  treaty  guarantying  to  the  extradited 
person  the  right  to  leave  the  demanding  country  after  his  trial  for  the 
offense  for  which  he  was  surrendered,  in  case  of  acquittal,. or,  in  case 
of  his  conviction,  after  his  endurance  of  the  punishment  therefor. 
Nor  is  there  any  express  limitation  upon  the  causes  of  his  detention. 
Indeed,  as  to  his  disposition  after  his  surrender  the  treaty  is  alto- 
gether silent.  The  high  oontraoting  parties  might  have.provided  for 
a  surrender  upon  conditions,  but  they  have  not  seen  fit  to  do  so. 
Whence,  then,  springs  the  petitioner's  supposed  immunity?  Upon 
what  sound  principle  can  the  demand  of  this  convicted  criminal,  to 
be  set  at  liberty  before. the  expiration  of  his  sentence,  be  allowed? 
Clearly,  an  offender  can  acquire  no  rights  against  the  claims  of  jus- 
tice by  flight  to  a  foreign  jurisdiction,  (State  v.  Brewater^  7  Vt.  118; 
Dow's  Case,  18  Fa.  St.  37;)  and  extradition  treaties  are  not  made  in 
the  interest  of  fugitive  criminals.  In  the  absence,  then,  of  express 
stipulation  imposing  restraints  upon  the  receiving  government,  it 
seems  to  me  the  intention  is  not  to  be  imputed  to  the  parties  to  the 
treaty  to  exempt  the  surrwidered  fugitive  from  deserved  punishment 
for  an  offense  (regarded  by  the  laws  of  both  countries  as  a  gross 
crime)  of  which  he  had  previously  been  duly  convicted.  It  may  have 
been  open  to  the  petitioner,  when  before  the  Canadian  courts,  to  show 
that  the  extntdition  proceedings  were  not  prosecuted  in  good  faith. 
But,  having  been  surrendered,  it  is  not  for  him  to  raise  that  question 
before  the  tribunals  of  his  own  country.  Adriance  v.  Lagrave^  supra; 
Dow's  Case,  aupra. 

1  am  of  opinion  that  the  petitioner's  complaint,  that  he  is  in  ous- 
iody  in  violation  of  the  treaty  under  which  he  was  extradited,  is 
groundless.  Henoe  his  dischai^e  must  be  denied;  and  it  is  so  or« 
dered. 
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Unitsd  Siates  v.  Yam  YiiCBT. 
(DMriet  Court,  B,  D.  MiAigan.  Febniaiy  S3, 188S.) 

1.  ORnnNAL  Law— Takdio  Ezosbsttb  Pension  Pek— U.  8.  v.  YakVliet,22  Fbd, 
Rkp  641,  Rbtzrskd. 

The  right  to  prosecute  for  a  violation  of  Rot.  St.  j  6486,  In  demanding  and  re- 
ceiving a  greater  compensation  for  services  in  procuring  a  pension  than  la  al- 
lowed law,  when  the  ofTense  was  committed  prior  to  tne  act  of  Jidy  4, 18B4, 
is  saved  bv  section  13  of  tlie  Revised  Statates.  The  oaae  ot  tJ.  B.  t.  Fan  VUet, 
22  Fbd.  Ret  641.  reversed. 

S.  Bahx^Dkiidbbkr  to  iKPOBBcaTnnr— Mhtakb  or  Law. 

If  a  demarrer  to  a  valid  information  bo  sustained  under  a  mistaken  view  of 
the  law,  and  the  Judgment  is  afterwaxds  reversed,  the  defendant  be  zear- 
leated,  ud  put  upon  his  plea  to  the  merits. 

On  Behearing  of  Demanrer  to  Information. 

Defendant  was  prosecuted  by  information  of  the  district  attorney 
for  a  violation  of  Bev.  St.  §  5485,  in  demanding  and  receiving  a 
greater  compensation  for  his  services  and  instrumentality  in  prose- 
coting  certain  claims  for  pensions  than  was  allowed  by  law.  A  de- 
marrer was  interposed,  upon  the  ground  that  the  law  fixing  the  com- 
pensation for  such  services  had  been  repealed,  and  hence  that  there 
coald  be  no  conviction.  This  demurrer  was  sustained,  and  the  dis- 
trict attorney  moved  for  a  rehearing. 

S.  M.  Cuteheottt  Bist.  Atty.,  for  the  United  States. 

I.  2\  Cowle$t  for  defendant. 

Brown,  J.  Upon  the  original  argument  I  sustained  this  demarrer, 
upon  the  ground  that  the  act  of  1878,  fixing  the  amount  which  pen- 
sion agents  were  entitled  to  charge  for  their  services,  had  been  replied 
by  the  act  of  July  4,  1884,  without  saving  the  right  to  prosecute  for 
offenses  committed  prior  to  the  repealing  act.  17. 8,  v.  Van  Vliet,  33 
Fed.  Bbf.  641.  Since  then  my  attention  has  been  called  to  section 
13  of  the  Bevised  Statates,  which  enacts  that  "the  repeal  of  any  stat- 
ute shall  not  have  the  effect  to  release  or  extinguish  any  penalty,  for- 
feitnxo,  or  liability  incurred  auder  such  statute,  unless  the  repealing 
act  shall  so  expressly  provide;  and  snch  statute  shall  be  treated  as 
still  remaining  in  force  for  the  purpose  of  sustaining  any  proper  ac- 
tion or  prosecution  for  the  enforcement  of  such  penalty,  forfeiture,  or 
liability."  This  section  escaped  the  notice  both  of  court  and  counsel. 
1  consider  it  a  complete  answer  to  the  demarrer.  It  was  at  one  time 
doubted  whether  it  applied  to  criminal  prosecntions,  but  the  case  of 
V.  S.  V.  Vlrici,  8  Dill.  583,  and  U.  8.  v.  Barr,  4  Sawy.  254,  have  ap- 
parently put  the  question  at  rest.  The  case  of  U.  S.  v.  Tynen,  11 
Wall.  88,  was  decided  in  view  of  the  law  in  force  before  the  act  of 
February  S6, 1871,  which  first  contained  this  section,  was  passed. 

There  is  no  legeU  objection  to  the  rearrest  of  the  defendant.  The 
constitutional  provision,  that  no  person  shall  "be  subject  for  the  same 
offeAse  to  be  twice  put  in  jeopardy,"  has  no  application  until  a  jury 
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has  beeu  impanelecl  and  sworn.  1  Bisb.  Gtim.  Law,  ^Sth  Ed.)  §§ 
1014-1016.  The  very  case  presented  by  the  record  here  is  thus  stated 

by  Mr.  Bishop,  (Bection  1027 :) 

"For  example,  if,  without  a  trial,  the  court  quashes  a  valid  iadictment,  or 
gives  the  defendant  judgment  on  demurrer,  under  the  erroneous  belief  that 
it  is  invalid,  a  trial  may-be  had  after  the  prosecutor  has  procured  ttie  reversal 
of  this  judgment,  because,  as  we  have  already  seen,  the  prisoner  is  not  in 
jeopardy  until  the  Jury  is  impaneled  and  sworn." 

The  motion  o£  the  district  attorney  for  a  capiat  ia  therefore  granted. 


GooDTEAB  and  another  v.  Habtford  Spbinq  Azlb  Go. 

(Circuit  Court,  D.  Connecticut.    February  27, 1885.) 

Patents  for  Ikventionb— Novelty— Steele  Sand- Box  fou  GARBiAeB  Axles. 
Letters  patent  No.  62,231,  granted  to  Jolin  S.  Steele,  February  19, 1867,  for 
an  improved  sand-box  upon  carriage  axles,  examined,  and  hd&  void  for  want 
of  novelty. 

In  Equity. 

Henry  T.  Blake,  for  plaintiffs. 
Wm,  Ed^ar  Mmonds,  for  defendant. 

Shzpuah,  J.  ThiB  is  a  bill  in  equity  to  prevent  the  alleged  infringe- 
ment of  letters  patent  granted  to  John  B.  Steele,  February  19, 1867, 
for  an  improved  sand-box  upon  carriage  axles.   The  patentee  says  in 

his  specification : 

"My  invention  consists  in  a  light,  extra  sand  collar,  C,  placed  upon  a  com- 
mon axle  a  shoit  distance  from  the  wearing  collar,  A.  The  cliamber.  £,  tlius 
formed  by  the  collar,  A,  collar,  C,  and  covering,  D;  prevents  the  mud  and  dust 
from  coming  in  contact  with  the  wearing  collar,  A.  The  housing  or  cover- 
ing, D,  is  formed  by  an  expansion  and  continuation  of  the  pipe-box,  F." 

The  claim  was  for  "the  sand  collar,  C,  and  chamber,  E,  in  combi- 
nation with  the  extended  pipe-box,  F,  for  the  purpose  set  forth," 

The  question  in  the  case  is  that  of  patentable  novelty. 

A  "common  axle"  is  an  axle  that  has  a  single  nut  in  front,  with  a 
solid  collar,  or  collar  "shrunk  on,"  at  the  inside  end.  The  collar  at  the 
back  forms  a  bearing  surface,  which  receives  the  endwise  play  of  the 
hub  or  of  the  edge  of  the  axle-box,  which  is  driven  through  the  hub. 
The  advantages  of  the  axle  were  that  it  was  "easily  made  and  conven- 
ient to  oil;"  its  disadvantage  was  that  sand  would  find  its  way  to 
the  inside  end,  bo  that  the  surface  at  the  collar  was  liable  to  be  rapidly 
worn  away.  The  "half-patent  axle"  was  the  common  axle  with  the 
axle-box  enlarged  at  the  inner  end,  and  projecting  over  and  inclosing 
the  collar.  This  was  a  slight  improvement  upon  the  common  axle, 
but  obviously  did  not  exclude  the  sand  from  the  surface  of  the  wear- 
ing collar,  ' 
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The  "sand-band  axle**  of  Asa  Miller  was  another  attempt  to  avoid 
the  defect  of  the  eommon  axle.  A  loose  collar  was  slipped  over  the 
square  bar  of  the  axle,  and  was  poshed  to  a  point  within  an  eighth 
or  a  quarter  of  an  inch  of  the  wearing  collar,  tbas  leaving  a  chamber 
between  the  two  collars.  The  second  or  loose  collar  was  screwed  into 
the  wooden  bed  of  the  axle  and  was  held  firmly  in  position.  A  cast- 
iron  circular  band  inolosed  and  covered  both  collars.  This  band  was 
attached  to  the  hub  either  by  surrounding  it  or  being  driven  into  it. 
The  design  of  the  device  was  to  form,  by  means  of  the  two  collars 
and  the  encompassing  band,  a  "sand-box"  which  should  collect  and 
retain  whatever  dirt  worked  under  the  sand-band.  The  result  was 
successful,  although  it  made  a  somewhat  clumsy  hub,  and  the  several 
parts  could  not  easily  be  attached  to  each  other  with  precision. 

Steele's  object  was  to  improve  upon  the  "half-patent  axle"  so  as 
to  prevent  sand  from  wearing  away  the  axle  at  its  inner  end.  He 
added  to  the  "half-patent  axle,"  whose  axle-box  extended  over  the 
single  solid  collar,  another  and  light  solid  collar,  whereby  a  cham- 
ber was  formed  like  that  of  Asa  Miller,  which  collected  and  held  the 
sand,  and  so  prevented  it  from  abrading  the  wearing  surface  of  the 
collar.  The  device  was  both  an  actual  and  a  commercial  success, 
and  remedied  the  defects  of  the  different  axles  which  have  been  de- 
scribed. The  improvement  consisted  in  adding  to  the  half-patent 
axle  the  extra  coUar  of  Asa  Miller,  with  whose  invention  Steele  was 
familiar,  and  making  it  solid,  like  the  ordinary  wearing  collar.  This 
improvement  would,  very  probably,  haveheen  formerly  considered  pat- 
entable, but  since  the  decision  in  Pennsylvania  R,  Co.  v.  Locomotive^ 
engine  Safety  Track  Co.  110  U.  8.  490,  S.  0.  4  Sup.  Gt.  Bep.  220, 
illustrated  by  the  decisions  in  Collins  Co.  v.  Goes,  21  Fbd.  Bep.  38, 
and  Spill  v.  Celluloid-  Manuf'g  Co  '.  Id.  631,  it  cannot  be  so  regarded; 
The  collar  of  the  Asa  Miller  box  became  the  collar  of  the  Steele  box, 
and  was  used  for  the  same  purpose,  and  with  the  same  result,  as  in 
the  Miller  device,  with  no  change  in  the  manner  of  its  application, 
except  that  it  was  made  solid  with  the  axle.  When  it  is  remembered 
titatthe  wearing  collar  bad  also  long  been  made  in  the  same  manner, 
tins  alteration  was  an  obvious  and  ordinary  improvement. 

The  bill  is  dismissed. 
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Ghlluloid  MuTur'a  Co.  and  others  v.  Coubtoox  and  others. 

(OfreMA  Owrf,  D.  OmnectieuL  Febnurj  21, 188A.)  . 

Fatbhts  fob  Iktkrtionb— CBi,i.ui/>n>  OoTEsnra  fob  Piaso  Eetb— Infhikob- 
kbht^Patent  No.  210,780. 

Defendant  corered  piano  kevB  in  the  following  mannor,  after  the  service  of 
the  injunctioD  granted  in  Oeliuloid  Manufg  Go.  v.  Pratt,  21  Fed.  Ref.  318 : 
Two  strips  of  muslin  were  glued  to  the  upper  surface  of  a  shoet  of  celluloid. 
The  sheet  having  been  turned  orer,  was  fed  into  a  machine,  the  knife  of  which 
partially  cut  and  severed  saccesdve  keys  of  the  proper  width  as  the  dwet  pro- 
gressed over  the  table  of  the  machine.  By  pressure,  which  was  applied  suc- 
cessively to  each  partially  severed  key,  each  key  was  broken  and  entirely  sep- 
arated from  its  fellows,  but  not  from  the  musliu,  which  adhered  to  the  row  of 
keys  and  kept  them  in  place  so  that  the  row  could  be  easily  bandied.  Cement 
was  then  spread  upon  the  under  surface  of  the  keys,  and  the  whole  row  was  laid 
upon  the  key-board  at  the  same  time  and  subjected  to  pressure,  as  when  an 
uncut  sheet  is  fastened  to  the  board.  B«ld,  not  an  infringement  and  a  viola- 
tlon  of  the  Injunotion. 

tn  Equity. 

Frederic  H.  Betta,  for  plaintiffs. 

JohnK,  Beach  and  JoAn  8.  Beachf  for  defendant. 

SaiFHAK,  J.  This  is  a  motion  to  pnuish  the  defendants  for  oon- 
tempt  in  violating  the  injunction  heretofore  granted  to  compel  them 
to  file  vrith  the  master  an  account  of  the  key-boards  wbieh  they  had 
covered  with  oetluloid  sinee  the  servioe  of  the  injunotion.  The  opin- 
ion Thioh  was  given  apon  tha  final  hearing  of  the  ease  deseribed  the 
invention  and  construed  the  patent.  Celluloid  Manufg  Co.  v.  Pratt, 
21  Fed.  Bef.  313.  Since  the  service  of  the  injunotion,  the  defend- 
ants cover  their  keys  in  the  following  manner :  Two  strips  of  muslin 
are  glued  to  the  rpper  service  of  a  sheet  of  celluloid.  The  sheet 
having  been  turned  over,  is  fed  into  a  machine,  the  knife  of  which 
partially  cuts  and  severs  successive  keys  of  the  proper  width  as  the 
sheet  progresses  over  the  table  of  the  machine.  By  pressure,  which 
is  applied  successively  to  each  partially  severed  key,  each  key  is 
broken  and  entirely  separated  from  its  fellows,  but  not  from  the  mos- 
lin,  which  adheres  to  the  row  of  keys  and  keeps  them  in  place  so  that 
the  row  can  be  easily  handled.  Cement  is  then  spread  npon  the  un- 
der surface  of  the  keys,  and  the  whole  row  is  laid  upon  the  key-board 
at  the  same  time*  and  subjected  to  pressure  as  when  an  uncut  sheet 
is  fastened  to  the  board.  The  plaintiff  insists  that  this  row  of  keys, 
attached  to  each  other  by  stripe  of  muslin,  is,  practically,  the  "con- 
tinuous strip  or  roll"  of  celluloid  which  is  described  and  claimed  in  the 
patent,  and  that  as  the  gist  of  the  patent  "lies  in  handling  the  cover- 
ing for  the  whole,  or  a  substantial  portion  of  the  whole,  kev-board  as 
a  single  piece,"  the  defendants  still  infringe. 

If  the  plaintiff's  definition  of  the  invention  was  a  complete  one, 
their  conclusion  might  follow  ,*  but  the  invention  did  not  consist  merely 
in  the  fact  that  the  covering  of  the  board  is  handled  as  a  single  piece. 
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It  coosuied,  alao,  in  the  faot  that  it  is  a  single  piece  when  put  upon 
and  fastened  to  the  key-board,  and  thereby  it  poasesses  advantages 
over  detached  and  separate  pieces,  whether  made  of  ivory  or  cellnloid. 
The  complainants'  record  is  qnite  clear  on  this  point.  For  example, 
the  inventor  endeavored  to  fasten  separate  eellaloid  keys  in  the  same 
manner  that  ivory  strips  are  seoared  to  the  wood,  bat  was  onsttceess* 
fal,  because,  as  he  testified,  separate  cellnloid  strips  warped  the  wood 
of  the  keys  in  a  series  of  short  carves,  which  diffioolty  was  prevented 
by  the  nse  of  a  continnous  sheet.  When  the  single  sheet  is  oat  into 
a  seriee  of  strips  for  each  key,  before  b^ing  cemented  to  the  wood,  the 
invention,  as  described  and  claimed  in  the  patent,  no  longer  exists;  be- 
caase,  no  matter  how  skillfully  the  separate  strips  are  manipulated 
so  as  to  be  placed  upon  the  board  with  ease,  the  invention  was  the 
continaooB  strip  or  roll,  as  contrasted  with  separate  strips  for  each 
key. 

The  motion  ia  denied. 


Wn&uxs  V.  Stolzxnbaoh  and  others. 
{Ofreu^  (hurt,  W,  jO,  Pmtuglvania.   /ebmary  6, 1886.) 

1.  PAimm  voB  ImrBHTioNa— ApFAUTtrs  fob  OBTAiniKa  asi>  yfAsama  Baud. 
Letters  pateDt  No.  206,614,  for  an  iraproTemeDl  in  apparatus  for  obtainiog 
and  washing  sand,  granted  July  30, 1876,  to  David  C.  Williams,  construed,  and 
A«{d  to  be  limited  to  a  combination  barine  as  one  of  its  elements  a  vessel  of 
water  in  which  the  screen  is  immersed,  ana  therefore  iv)t  infringed  by  def end- 
anU'  apparatus,  the  screen  of  which  worka  in  the  unconQned  water  of  the  river. 

JL  Bams— ConsTBUorion  or  Glaimi. 

It  ia  beyond  the  province  of  judicial  conitnictioii  to  eliminate  from  a  clidm 
an  expUciUy  dectand  constitneat  of  a  combination  merely  because  it  is  in  fact 
nnneceasary  In  eiXectlng  the  de^red  result. 

In  Equity. 

D.  F.  Patterson,  for  complainant. 
George  H.  Christy,  for  respondents. 

AoHBBON,  J.  The  plaintifTs  invention  relates  to  apparatus  for  ob- 
taining and  washing  sand,  and,  as  described  in  his  specification  and 
Ulnstrated  by  the  accompanying  drawings,  consists  of  a  cylindrical 
riddle  or  screen.D,  "the  lower  portion  of  which  is  immersed  in  a  vea- 
eel  of  water,"  G,  through  which  riddle  or  screen  and  vessel  flows  a 
stream  or  carrents  of  water,  in  combination  with  an  ordinary  dredg- 
ing-boat  having  elevators  for  supplying  the  interior  of  the  screen  with 
unwashed  sand,  a  receptacle,  F,  for  receiving  the  washed  sand,  and 
elevators  for  removing  it  therefrom.  As  the  screen  rotates,  the  sand 
becomes  separated  from,  the  coarser  materials  by  the  revolving  move- 
ment, and  passing  through  the  meshes  drops  inta  the  vessel,  C,  from 
which  it  ia  removed  and  thrown  into  the  receptacle,  F,  by  means  of 
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vings  or  projecting  longitndinal  flanges  attached  to  the  outside  of  the 
screen.  The  specification  states  that  the  riddle  or  screen,  in  its  "con- 
struction and  operation,"  is  substantially  the  same  as  that  described  in 

a  previous  patent,  granted  April  23, 1867,  to  David  Furnier.  That  this 
is  so,  is  evident  upon  comparing  the  two  patents;  and  it  may  be  added 
that  in  the  Fumier  apparatus  the  cjlindrieal  screen  is  provided  with 
exterior  wings  or  longitudinal  flanges  like  those  above  mentioned,  and 
performing  the  same  function.  The  vessel,  0,  and  the  receptacle, 
F,  are  partly  sunk  below  the  surface  of  the  stream  in  which  the 
dredging-boat  is  operating,  and  the  inflowing  supply  of  water  to  the 
vessel,  C,  (to  take  the  place  of  that  swept  out  of  it  mth  the  washed 
sand)  is  obtained  by  means  of  openings  or  holes  in  the  side  of  the 
vessel  below  the  water>line.  Of  this  feature  of  the  apparatus  the 
specification  thus  speaks : 

"The  riddle  or  screen,  D,  is  placed  in  a  vessel,  C,  into  which  is  constantly 
flowing  through  openings,  x,  currents  of  water,  whereby  the  lower  portion  of 
the  ritklle,  D,  is  always  immersed  in, water,  and  a  current  of  water  is  con- 
stantly Hewing  through  the  riddle,  thereby  keeping  the  meshes  of  it  dean." 

There  are  four  claims.    The  first  is  as  follows : 

"A  sfcreen  or  riddle  immersed  in  a  vessel  of  water,  and  through  which  is 
flowing  a  stream  of  water,  in  combination  with  an  ordinary  dretlging-boat 
for  supplying  the  said  screen  with  unwashed  sand,  substantially  as  herein  de- 
scribed, and  for  the  purpose  set  ^orth." 

The  second  claim  is  for  the  same  combination,  with  the  addition  of 
elevators  for  supplying  and  charging  into  the  interior  of  the  screen 
unwashed  sand.  The  third  claim  is  for  the  same  combination  as  the 
second,  with  the  addition  of  a  receptacle  for  receiving  the  washed  sand 
and  elevators  for  conveying  it  therefrom.  In  each  of  these  claims 
occurs  the  language,  "a  cylindrical  screen  immersed  in  a  vess^  of 
water."  .The  fourth  claim  is  for  the  combination  of  the  screen,  D, 
the  vessel,  G,  the  receptacle,  F,  two  elevators,  and  four  designated 
chutes. 

It  is  quite  clear  to  me,  from  the  descriptive  portion  of  the  specifi- 
cation, that  the  inventor  regarded  it  as  essential  to  the  desired  end 
that  the  water  in  which  the  screen  rotates  should  be  segregated  by  an 
inclosing  vessel.  The  riddle  or  screen,  he  instructs  us,  is  to  be 
"placed  in  a  vessel  into  whickis  constantly  Jlowing,  tkrottgh  openings,  a:, 
currents  of  ivater/'  etc.  He  perhaps  thought  that  unless  the  water 
was  thus  cut  oS  from  the  body  of  th^  stream  the  sand  would  be  washed 
out  of  the  screen  by  the  aotion  of  the  natural  current,  or  by  reason 
of  the  agitation  of  the  water.  But  with  his  conjectures  we  need  not 
concern  ourselves.  It  ia  enough  that  by  his  explicit  language,  "a  rid- 
dle or  screen  immersed  in  a  vessel  of  water,"  is  a  constituent  of  the 
several  combinations  claimed.  Tate  v.  Thomas,  30  0.  G.  345;  S.  C. 
22  Fed.  Rep.  660. 

Now,  indisputably,  the  defendants'  screen  is  not  immersed  in  a  ves- 
sel of  water,  nor  p^ced  in  any  vessel  whatsoever.    On  the  contrary. 
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it  rotates  and  performs  its  work  in  the  open  river.  The  defendants, 
ther^ore,  do  not  nse  the  plaintiff's  patented  invention,  anless  the  im- 
mersion  of  the  screen  directly  in  the  river  is  the  same  thing  as  its  im- 
mersion in  a  vessel  oontaining  water  lei  in  from  the  river  by  means 
of  the  openings  described  in  the  plaintiff's  specification,  or  other  equiv- 
alent means.  Bat  who  will  affirm  this?  It  is  in  vain  to  urge  that^ 
the  use  of  a  vessel  being,  in  fact,  unnecessary,  the  claims  should 
be  read  as  if  they  called  broadly  for  the  immersion  of  the  screen  in 
the  water  of  the  river.  To  eliminate  what  is  a  plainly  declared  ele- 
ment of  a  combination  is  beyond  the  province  of  judioii^  construction. 
Water-meter  Co.  v.  Desper,  101  U.  S.  832.  Besides,  "from  first  to  last, 
the  specification  contains  no  hint  that  the  inclosing  vessel  could  be 
dispensed  with,  and  I  think  it  manifest  that  it  had  not  occurred  to 
the  inventor  that  the  screen  could  sueoessfnlly  perform  its  work  in 
the  open  stream.  It  is,  indeed,  trae  that  andemeath  the  defend- 
ants* screen  there  is  a  pan  or  vessel  which  catches  the  screened  sand. 
Their  screen,  however,  is  not  immersed  or  placed  therein,  but  rotates 
and  does  its  whole  work  above  it,  in  the  unconfined  water  of  the  river. 
The  ontside  wings  move  therein,  but  they  are  no  part  of  the  screen, 
and  their  work  is  distinct  from  and  follows  the  screening. 

The  prior  state  of  the  art  here  was  such  that  the  plaintiff's  claims 
were  necessarily  very  narrow.  Dredging  and  sand-washing  boats 
equipped  with  cylindrical  screens,  elevators  to  feed  the  screen,  re- 
ceptacles to  hold  the  washed  sand,  and  elevators  to  carry  it  away, 
were  old.  How  much  the  plaintiff  borrowed  from  Furnier  we  have 
already  seen.  Moreover,  Fumier's  first  claim  calls  for  a  hollow  screen 
revolving  on  an  axis,  with  one  portion  always  immersed  in  a  vessel, 
through  which  a  stream  of  water  constantly  flows  from  some  conven- 
ient reservoir.  Now,  what  more  has  the  plaintiff  done  tha'n  devise 
his  vessel,  G,  with  sides  raised  above  the  water-line  so  as  to  embrace 
the  screen,  and  provided  with  its  water-supply  openings?  Within 
the  restricted  limits  of  his  claims,  his  patent  may  well  stand;  but,  as 
the  defendanis  do  not  use  the  plaintiff's  vessel,  or  any  equivalent 
therefor,  they  do  not  infringe  bis  rights. 

Lei  a  decree  be  drawn  dismissing  the  plaintiff's  bill,,  with  costs. 


Dgi  ized  by  Google 


43 


mOBUi  BBPOBTXBi 


Fabhebs'  Feebki)  Manup*<}  Co.  v.  GHiLLBNaa  Gobn-Flabtbb  Go* 

{Cireuit  Oaurtt  W.  V.  Michigan,  8.  D.   Janu&iy  16, 1886.) 

PATENTB  FOR  xKTBamONS— RDTSflCB  NO.  10,15  S^OOBIT-PLAIITBB. 

Heisaued  letters  patent  No.  10,156,  issued  to  the  iTarmers*  Prlend  Uanufact- 
uiing  Company  as  assignee  of  Uichael  UunstetleTf  on  Julj  11, 1883|  1b  not  for 
the  same  InTentlou  coTered  by  tlw  origlDal  letter^  and  la  Invaud. 

In  Equity. 

Wood  d  Boyd  and  E,  W.  Witkey^  for  oomplainant. 

Stem  tt  Peck  and  Edward  Taggart,  tor  defendant. 
,  Baxteb,  J.  This  is  a  bill  to  enjoin  an  alleged  infringement  of  re- 
issued letters  patent  No.  10,155.  issued  to  the  oomplainant,  as  as- 
Wgnee  of  Michael  Bunstetler,  on  July  11,  1882.  We  have  not  the 
time  to  enter  upon  a  full  disonssion  of  the  facts  of  the  case,  and  hence 
will  content  ourselves  with  a  simple  announoement  of  the  conolasion 
to  which  we  have  arrived  on  one  question  made  uid  relied  on  by  the 
defendant. 

In  a  former  suit,  proseonted  by  the  complainant  in  this  court  against 
the  Waite  Manufacturing  Company,  for  an  alleged  infringement  of 
the  same  reissued  letters  patent,  we'  rendered  a  decree  in  complain- 
ant's favor,  affirming  their  validity,  and  ordered  an  account  of  the 
damages.  This,  of  course,  would  be  conclusive  of  this  case  on  that 
point  if  the  facts  of  the  two  cases  were  the  same ;  but  the  defendant 
did  not  introduce  in  the  former  case  any  testimony  in  support  of  its 
defenses.  The  decree  made  therein  was  predicated  upon,  the  prima 
facie  ease  made  by  the  production  of  complainant's  said  reissued  let- 
ters patent  and  proof  of  the  alleged  infringement ;  but  here  the  de- 
fendant comes  with  full  proof.  Among  other  testimony,  it  has  put 
in  evidence  a  copy  of  the  original  letters  patent,  and  insists  that  upon 
comparison  thereof  with  the  reissued  letters  patent  it  will  appear  that 
the  latter  is  not  for  the  same  invention  covered  by  the  former. 
The  first  claim  of  the  original  patent  is  in  these  words : 
(1)  In  a  corn-planter  having  the  rear  main  frame  mounted  on  supporting 
wheels,  the  front  runner-frame  hinged  or  pivoted  to  the  main  frame,  and  op- 
erated  by  an  elevating  and  depressing  lever  pivoted  to  the  main  frame,  having 
its  front  end  slotted  and  connected  to  the  runner-frame  by  a  bolt  passing 
through  said  slot,  in  combination  with  the  shaft,  A,  and  lifting  band-lever, 
D,  rigidly  attached  to  said  shaft,  for  elevating,  depressing,  and  controlling 
the  runner-frame,  substantially  as  herein  set  forth. 

A  reissue  was  applied  for  and  obtained,  in  which  the  foregoing 
claim  was  expanded  into  the  four  following  claims : 

(I)  In  a  corn-planter  having  the  rear  main  frame  mounted  on  supporting 
wheels  and  the  &ont  runner-frame  liinged  or  pivoted  to  the  main  frame,  the 
combination  of  a  foot-treadle  and  a  hand-lever  adapted  to  be  used  in  conjuno 
tion  or  independently  for  the  purpose  of  elevating  or  depressing  the  runners, 
substantially  as  herein  set  forUi.  (2)  In  a  corn-planter  havinjK  the  rear  main 
frame  mounted  on  supporting  whee^  and  the  front  runuor-frame  hinged  oi 
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pivoted  to  the  main  frame,  a  foot-treadle  for  elevating  or  depressing  the  run* 
ner-f rame,  in  combination  with  a  hand  loclc-lever,  the  foot-treadle  and  hand- 
lever  adapted  to  l>e  used  in  conjunction  for  forcing  and  locking  the  runnprs 
into  the  ground  or  lifting  and  locking  them  out  of  the  ground,  subetantially  as 
herein  set  forth.  (3)  In  a  corn-planter  having  the  rear  main  frame  mounted 
on  supporting  wheels  and  the  front  runner-frame  hinged  or  pivoted  to  the 
main  frame,  a  foot-treadle  for  elevating  or  depressing  the  runner-frame,  in 
combination  with  a  hand-lever  rigidly  connected  therewith,  that  either  hand- 
lever  or  treadle  m&j  be  used  for  forcing  the  runners  into  the  ground  or 
lifting  them  out  of  the  ground,  substantially  as  herein  set  forth.  (4)  The 
combination,  in  a  corn-planter  having  the  rear  main  frame  mounted  on  sup- 
porting wheels  and  a  front  runner-frame  hinged  orplvoted  to  the  main  frame, 
of  a  foot-treadle  for  elevating  the  runner-frame,  and  a  hand-lever  for  elevat- 
ing or  depressing  the  same,  both  arranged  to  move  simuitaneously  when 
ei&er  is  acted  apon  by  an  operator. 

The  foregoing  first  olaim  of  the  original  patent  ought,  in  view  as 
well  of  its  own  terms  as  of  the  eorrespondenoe  reUting- thereto,  which 
passed  between  the  office  and  the  inventors*  solicitors,  shown  by  the 
file-wrapper,  to  be  restricted  to  the  specific  combination  therein  de- 
scribed. This  was  all  to  which  the  inventor  was  entitled,  (everything 
else  having  been  anticipated  by  others.)  Thus  oonstraed.  the  defend- 
ant's planter  is  not  an  infringement  of  the  original  patent.  This 
was  conceded  by  complainant's  expert  in  his  testimony  and  by  coun- 
sel in  the  argument  of  the  canse.  Bat  defendant's  planter  is,  as  they 
contend  and  as  the  court  concedes,  an  infringement  of  the  reissued 
patent.  The  reissue  is  not,  as  we  think,  for  the  same  invention  cov- 
ered by  the  original  letters,  and  is  invalid.  Complainant's  bill  will 
be  dismissed,  ^h  costs. 


pBBSONAIt  iHJtTRIBB  —  LlABILriT  OF  ShIP-OwNKR  TO  BAILOR  FOR  IlUURIU  Rx- 
CHIVED  IN  CONaSQUKNCE  OP  iNADKI^aATB  MACHINERY— MODERlf  APFUANCSS 
— HaRITIKB  liAW  AS  DlBTmODIBHBU  FROU  TBB  MUNICIPAL. 

Bhip-ownen,  in  fumishlag  modern  appliances  for  the  coDveateDce  of  the 
thip,  snch  as  a  steun-winch,  hi  coDnection  with  s  derrick,  for  loading  and  un- 
loading, are  held  to  the  strictest  rule  of  diligence  and  care  as  to  the  sufficiency 
of  fluch  appliances.  If  inadequate  for  tho  purpose  designed,  or  to  which  they 
are  put  by  authority  of  theownera,  the  latter  will  be  held  liable  to  a  seaman  in- 
jured by  reason  of  such  inadequacv.  The  ancient  maritime  rule,  limiting  a  sea- 
'  man's  compensation  to  wages  and  expenses  of  cure,  should  not  be  extended  to 
these  modern  conditions  and  appliances,  not  strictly  belonging  to  the  naviga- 
tion of  the  ship,  for  which  thrae  limitations  were  never  designed ;  but,  as  re- 
gards aocideots  from  such  causes,  the  nnalogiea  of  the  municipal  law  should  l>e 
followed.  On  the  steamer  E.  0.  a  durrick  was  used,  in  connection  with  a  steam- 
winoh,  for  the  purpose  of  loading  and  unloading.  At  Port  Maria,  Jamaica,  a 
fruit  boat,  taken  aboard  the  day  previous,  being  an  old  long-boat,  and  weigh- 
ing about  1^  tons,  was  being  lowered  away  by  this  means,  but  as  it  was  swung 
over  the  rail,  the  hook  which  held  the  derrick  in  niace  broke,  and  the  boom 
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of  the  derrick  fell  upon  tho  deck.  Id  falling,  it  struck  the  libelant  upon  the 
shoulder,  causing  severe  injurica.  The  same  appliance  had  been  used  the  day 
before,  in  lioittting  the  boat  aboard,  with  safety,  but  in  a  quiet  harbor.  Port 
Maria  Is  an  open  roadstead,  and  on  this  occasion  there  iras  considerable  rolling 
and  lurching  of  the  ship.  There  was  no  latent  defect  In  the  hook  that  broke. 
Meld,  that  the  owner  was  bound  to  furnish  appliances  adequate  for  the  place 
and  occasioa  where  used,  and  tlu>se  being,  ia  fact,  inadequatet  and  never  lested 
for  suf&cieucj  under  the  circumstances  of  a  rolling  sea,  held  negligence  in' the 
owners,  and  that  the  vessel  was  liable  for  the  damages ;  and  11.500  were  awarded 
to  the  libelant. 

In  Admiralty.   Action  for  personal  injuries. 
H.  J.  Schenck,  for  libelant. 
H.  Putnam,  for  claimant. 

Brown,  J.  On  the  nineteenth  of  January,  1883,  the  libelant,  being 
a  seaman  on  the  steam-ship  Edith  Godden,  \7a8  ordered,  with  others, 
to  help  hoist  and  lower  away  from  the  steam-ship,  while  lying  at  Port 
Maria,  Jamaica,  a  frait  boat,  formerly  a  long-boat,  designed  to  be  used 
for  the  lading  of  cargo  there.  A  derrick  was  made  use  of  in  connec- 
tion with  a  steam-winch,  and  the  boom  of  the  derrick  was  held  in 
place  by  means  . of  a  block,  through  which  ran  double  ropes  to  the 
foretop-maBt,  and  the  block  was  attached  by  an  iron  hook  running 
inside  of  an  iron  collar  which  surrounded  the  derrick  boom.  After 
the  boat  had  been  raised  and  got  oyer  the  ship's  rail,  the  hook  that 
held  the  derrick  in  place  broke,  and  the  boom  fell  down  upon  the 
deck,  acroPB  the  hatch  and  the  rail.  In  falling  it  struck  the  libelant 
upon  the  shoulder,  causing  severe  injuries,  for  which  this  libel  was 
filed. 

The  evidence  varies  considerably,  both  as  to  the  weight  of  the  fruit 
boat,  and  as  to  the  weights  that  the  derrick  was  designed  to  sustain. 
There  was  a  brake,  designed  to  be  applied  by  the  foot,  attached  to 
the  winch ;  but  it  was  out  of  order.  The  fruit  boat  had  been  taken 
on  board  the  day  before  by  the  use  of  the  same  derrick,  winch,  and 
tackle,  in  a  quiet  harbor.  Port  Maria  is  an  open,  unsheltered  road- 
stead; and  when  the  boat  was  lowered  away,  there  was  considerable 
rolling  and  lurching  of  the  ship.  Considerable  evidence  for  the  claim- 
ants was  offered  to  the  effect  that  the  brake,  if  in  order,  would  not 
be  proper  to  be  used  in  lowering  weights  so  heavy  as  this  boat,  whioh 
weighed  somewhere  from  one  to  two  tons ;  that  the  only  proper  mode, 
and  the  mode  ordinarily  in  use,  w&b  by  reversing  the  steam-winch,  and 
managing  the  steam-valve  by  hand.  In  behalf  of  the  libelants,  the  evi- 
dence of  some  experts  was  to  the  effect  that  the  reversing  of  the  steam- 
winch,  and  managing  it  by  hand,  was  a  somewhat  delicate  operation, 
that  required  care  to  prevent  sudden  jerks;  and  that  special  difficulty 
was  likely  to  arise  in  this  way  where  there  was  any  rolling  or  lurching 
of  the  ship.  An  examination  of  the  hook  showed  no  defects  in  the  iron 
at  the  place  of  breakage,  and  no  apparent  insufficiency.  In  this  re- 
spect the  case  differs  from  that  of  The  Nederland,  7  Fed.  Kbp.  926. 
The  only  canse  for  breakage  that  could  be  assigned  was  either  too 
great  a  weight,  or  some  sudden  strain.    The  weight  of  proof  indicates 
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that  the  hook  broke  at  the  time  when  the  order  was  given  by  the  mate 
to  reverse  the  vinch,  vrhen  there  was  a  larofa  of  the  vessel. 

I  cannot  doabt  that  the  real  cause  of  this  accident  was  in  the  over- 
weight, or  strain  incident  to  the  use  of  tbis  derrick  and  winch,  in  low- 
ering so  heavy  a  weight  in  a  rolling  sea.  It  is  not  a  case  of  any  la- 
tent defect ;  for  the  testimony  of  the  experts  negatives  any  such  cause. 
Nor  is  there  proof  of  any  definite  act  of  negligence  on  this  part  of  the 
men  that  were  using  or  handling  the  winch  or.the.'derriek.  The  ma- 
chinery must  therefore  be  deemed  itself  insnfScient  for  the  use  to 
which  it  was  applied,  under  the  particular  circumstances  where  it  was 
thns  nsed.  Upon  the  evidence  it  must  be  inferred,  moreover,  that  the 
owners  were  responsible  for  the  use  of  this  machinery  under  the  cir- 
cumstances that  caused  it  to  break  and  injure  the  libelant.  The  fruit 
boat  belonged  to  the  owners  of  the  ship.  It  had  been  taken  on  board 
at  another  port  in  Jamaica,  for  the  purpose  of  being  used  at  Port 
Maria,  and  this  was  clearly  done  under  the  direction  of  the  owners  or 
their  agents,  and  for  their  benefit.  In  providing  that  this  boat  should 
be  taken  on  board  the  steam-ship,  and  then  launched  at  Fort  Maria 
under  the  disadvantages  of  a  rough  sea,  to  which  the  latter  port  was 
exposed,  I  think  the  owners  must  be  held  answerable  for  any  insuffi- 
ciency of  the  derrick  for  the  use  to  which  it  was  there  necessarily  sub- 
jected under  the  more  hazardous  circumstances  at  Fort  Maria.  Their 
legal  duty,  by  the  municipal  law,  was  to  exercise  due  care  in  providing 
machinery  adequate  and  proper  for  the  use  to  which  it  was  to  be  ap- 
plied, and  to  maintain  it  in  like  condition.  Kain  v.  Smith,  SO  N.  Y. 
458, 467;  Devlm  v.  Smith,  89  N.  Y.  470;  The  Itheola,  19  Fan.  Rbp. 
936. 

Tbis  derrick  and  winch  do  not  appear  to  hare  been  designed  iur 
use  nnder  circumstances  of  sudden  strain  and  jerks,  or  to  have  been 
tested  in  such  circumstances.  In  providing  that  the  fruit  boat  should 
be  launched  at  Port  Maria  by  means  of  this  derrick  and  winch,  the 
owners,  or  their  agents  vfho  directed  it,  were  answerable  for  their  in- 
sufficiency in  the  absence  of  any  reasonable  tests  of  ability  to  undergo, 
such  strains.  The  libelant  had  no  means  of  knowing  their  strength, 
and  he  had  no  option  but  to  obey  orders.  A  seaman  on  board  ship 
has  not  the  privilege  of  using  his  own  judgment,  or  of  quitting  the 
ship's  service  if  he  apprehends  danger,  like  an  ordinary  workman  on 
shore.  If  owners  cannot  be  held  as  insurers  of  the  appliances  fur- 
nished to  the  ship  for  the  safety  of  seamen,  they  ought,  at  least,  to 
be  held  to  the  strictest  rule  of  diligence  and  ijare.  As  there  was  no 
negligent  act  shown  on  the  part  of  those  using  the  derrick  that  caused 
it  to  break,  and  no  latent  defects,  I  must  ascribe  the  breakage,  as  I 
have  said,  to  the  insufficiency  of  the  derrick  itself  for  the  strain  to 
which  it  was  subjected  when  used  in  a  rolling  sea  in  connection  with 
a  steam-winch,  and  hold  the  owners  responsible  therefor,  in  the  ab- 
sence of  any  previous  tests  of  fitness  to  undergo  such  sudden  strains 
as  it  was  liable  to  under  such  circumstances. 
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For  the  claimants  it  is  urged  that  by  the  maritime  \e,yr  the  liability 
of  the  ahipf  in  oase  of  injury  to  seamen,  extends  only  to  proper  oare 
and  nursing,  and  the  expenses  of  enre,  bo  far  as  cure  is  possiUe ;  and 
this  court  has  bo  held  in  regard  to  accidents  arising  in  the  ordinary 
course  of  navigation.  The  City  of  Alexandria,  17  Fbd.  Bep.  390. 
In  that  oase,  however,  the  proper  equipment  and  outfit  of  the  ship 
were  assumed.  Pages  393, 396.  There  is  no  question  that  in  mod- 
em maritime  law  the  owners  are  responsible  for  dae  care  and.  dili- 
gence in  the  proper  equipment  of  the  vessel  for  the  contingencies  of 
the  voyage.  Halveraon  v.  Nisen,  3  Sawy.  562.  See  The  Explorer,  20 
Fed.  Rep.  135;  The  Wanderer,  Id.  140.  In  the  use  of  modem  ap- 
pliances,  such  as  a  steam-winch  in  connection  with  a  derrick,  as  in 
this  case,  not  for  the  prosecution  of  her  ordinary  navigation,  but  for 
the  conveniences  of  the  ship  in  loading  or  unloading,  it  is  more  rea- 
sonable and  equitable  to  apply  the  analogies  of  the  municipal  law  in 
regard  to  the  obligation  of  owners  and  masters,  rather  than  to  extend 
the  limited  rale  of  responsibility  under  the  ancient  maritime  law  to 
these  new,  modem  conditions,  for  which  those  limitations  were  never 
designed.  And,  in  applying  the  analogies  of  the  mnnioipal  law,  the 
helplessnesB  of  seamen,  and  the  imperative  duty  of  obedience,  as  I 
have  above  said,  ought  to  impose  upon  masters  and  owners  the  high- 
est rale  of  diligence  and  oare  in  ascertaining  the  sufficiency  of  all 
such  modem  appliances  for  the  exigencies  to  which  they  are  to  be 
subjected.  As  that  was  not  done  in  this  case,  the  breaking  of  the 
derrick  through  its  own  insufficiency  must  be  deemed  evidence  of  neg- 
ligence on  their  part,  which  equitably  imposes  the  consequences  upon 
them,  rather  than  upon  the  seaman,  who  is  an  innocent  sufferer 
through  their  want  of  proper  care. 

The  injuries  to  the  libelant  were  severe.  He  was  partially  para- 
tyzed ;  bat,  after  being  cured  so  £ar  as  possible,  he  is  permanently 
disabled  from  pursuing  his  former  occupations,  thongh  able  to  follow 
lighter  pursuits  upon  land.  On  the  whole,  I  think  f 1,500  will  be  a 
proper  allowance  by  way  of  damages,  with  costs. 


BiLBT  V.  Allen  and  others. 
(DUtriet  Court,  W.  D.  Tmnetm.  February  31, 1B8S.) 

1.  AiWTRAivrr— PBitK»rAL  Ibjvrt— Bbatzmo  a  Deck  Hand  oh  BoraruoDT. 

The  officers  of  a  gteam-boat  are  liable  for  liijuries  caused  by  severely  beating 
a  deck  hHDd  or  roaBtabout 

2.  6aub  BETBracT— Discharob— Ihpropbr  Time  and  Place. 

Adeck  hand  caonot,  for  mere  inefSciency,  be  drivea  from  a  steam-boat  at  an 
Inhospitable  place  on  adark,cold  night,  whereby  ho  was  subjected  to  unneces- 
sary suffering  and  discomfoil,  without  rendering  the  officers  liable  to  damage* 
for  such  treatment. 


Dgi  ized  by  Google 


BILBX  ff.  ALLIK. 


47 


In  Admiralty. 

W.  S.  Flippin,  for  libelant. 

H.  C.  WarinneTf  for  defendants. 

Hahuond,  J.  This  is  a  libel  in  personam  against  the  ofBcera  and 
owners  of  a  Bteam-boat  for  personal  injories.  The  plaintiff  is  a 
"ronstabont," — a  name  by  which  negro  deck  hands  oa  the  eteam- 
W8  plying  the  Mississippi  river  and  its  tribntaries  are  known.  He 
shipped  on  the  Bene  Macready  for  a  trip  np  the  St.  Francis  river. 
He  alleges  and  proves  by  his  own  testimony  and  that  of  three  other 
ronstabouts  that  the  mate  beat  him  with  a  stiek  or  dab,  severely 
Iwaising  his  arm  taxd  disabling  him  for  several  weeks.  The  mate 
Bweazs  he  did  not  strike  him  at  all,  and  so  does  the  captain,  who  saw 
the  oconrrence.  Another  witness  not  connected  with  the  boat  also 
testifies  that  the  mate  did  not  strike  the  libelant.  There  is  no  donbt, 
however,  that  on  a  cold  night  in  Jannary,  when  the  ground  was  cov- 
ered witii  water,  this  man  was  paid  off,  discharged,  and  made  to 
leave  the  bmt  at  a  place  where  there  was  no  accommodation  for  him ; 
that,  being  wet  from  rain  and  mud,  he  had  to  go  to  a  negro  cabin 
Borte  distance  away,  where  he  stayed  all  night,  and  the  next  morn- 
ing was  compelled  to  walk  through  the  overflowed  swamp  some  five 
miles  to  a  railroad,  where  he  wtdked  the  track  abont  thirty  miles  to 
Ms  home  in  Memphis.  The  canse  assigned  for  his  discharge  is  that 
"he  was  no  account that  is,  did  not  work  satisfactorily.  He  proves 
by  himself  and  one  of  his  witnesses  that  he  be^ed  to  be  allowed  to 
stay  on  the  boat,  and  offered  to  pay  his  way  back  to  Memphis,  which 
mw  refased.  This  again  is  denied  by  the  officers,  who  say  that  one 
Collins  offered  to  hire  him,  and  ikey  thought  he  had  done  or  would 
do  bo;  bat  Collins  is  not  produced  to  prove  this,  and  it  is  denied  by 
the  libelant  and  his  witnesses. 

A  very  earnest  argument  is  made  by  counsel  for  defendants  to  the 
effect  that  these  roastabbats  are  a  very  degraded  class  of  laborers, 
and  so  vicious  in  their  instincts  that  ^ey  are  nninfluenoed  by  any 
ordinary  consideration  that  would  impel  a  man  to  do  his  work  most 
efficiency;  and  that  it  would  imperil  the  interests  of  commerce  and 
obstruot  the  navigation  of  this  river  to  apply  to  complaints  like  this 
the  customary  rules  of  law  that  govern  the  contract  of  sea-going  mar- 
iners. It  is  arged  that  nothing  but  the  severest  compulsion  will  make 
tiiem  work ;  that  they  understand  this,  and  engage  in  the  service  with 
a  knowledge  of  the  fact  that  they  may  be  subjected  to  rough  measures 
to  prevent  them  from  shirking  their  labor  under  circumstances  where 
inefficiency  is  disastrous  to  their  employers.  There  is  a  good  deal 
of  force  in  this,  but  it  is  the  old-time  argument  in  favor  of  flogging 
seamen  and  soldiers,  and  cannot  override  the  humane  policy  of  our 
statute  which  abplishes  it  in  the  army,  in  the  navy,  and  **on  board 
vessels  of  commerce. "  Bev.  St.  §  4611.  It  is  no  more  lawful  to  flog  a 
"roustabout"  than  it  is  to  so  dincipline  a  common  seaman,  and  it  never 
was  lawfal  to  beat  an4  woand  them  with  sticks  and  clubs,  for  which  the 
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officers  are  liable,  both  oivilly  and  criminally.  Bev.  St.  §  5S47 ;  XJ,  S, 
T.  CollinSf  2  Cart.  194.  It  is  often  done  with  bratish  violence.  I  have 
Been  them  come  about  this  court-house  with  a  vague  idea  that  in  some 
way  they  were  under  the  protection  of  the  oflScers  of  the  United  States, 
and  having  the  marks  of  violence  upon  them  showing  how  cruelly 
they  had  been  beaten.  They  have  been  sent  to  attorneys,  but  in  some 
way  it  has  been  arranged  so  that  this  court  has  never  had  the  op- 
portunity of  imposing  the  penalty  of  damages  for  such  brutality.  The 
•ordinary  remedies  of  withholding  wages,  discharging  for.  misconduct, 
putting  in  confinement  or  in  irons,  and  the  like,  must  suffice  as  meth- 
ods  of  discipline  for  inefficiency,  if  the  penalties  of  the  statutes  by 
criminal  prosecution  for  disobedience  of  orders  do  not  apply.  Cer- 
tainly, beating  cannot  be  sanctioned  by  the  courts.  The  beating  is 
not  satisfactorily  proven  in  this  case,  and  the  testimony  of  the  only 
disinterested  witness  must  tnm  the  scale  against  the  libelant  on  that 
point. 

But  these  officers  had  no  right  to  discharge  this  man  at  the  place 
they  did,  late  at  night,  and  under  circumstances  which  show  that  it 
was  imposing  upon  him  unnecessary  suffering.  His  wages  were  paid 
him,  but  they  might  have  been  withheld,  if  it  was  just  to  do  that,  or 
used  to  pay  for  his  shelter  on  the  boat.  I  do  not  decide  that  he  could 
not  be  discharged  at  all  until  the  return  of  the  boat,  and  express 
no  opinion  as  to  that;  but  he  should  not,  for  mere  inefficient  worii, 
have  been  driven  from  the  boat  on  a  dark,  cold,  and  wet  night,  at  the 
time  and  place  where  he  was  compelled  to  go  ashore.  Common  hos- 
pitality and  humanity  should  have  prevented  this,  and  the  admiralty 
law  forbids  it.  The  proper  and  humane  care  of  even  inefficient  sea- 
men is  the  duty  of  every  master,  and  whatever  he  may  lawfully  do 
must  be  done  with  due  consideration  for  this  principle.  1  Conkl. 
Adm.  439-442. 

It  is  not  difficult  to  determine  the  measui'e  of  damages  in  this  case. 
If  severe  beating  had  been  proved,  the  court  would  yield  to  the  de- 
mand for  not  less  than  $100 ;  but  it  is  disproved.  .He  had  been  paid 
his  wages,  and  might  have  come  home  on  the  cars,  but  chose  to 
walk  when  he  reached  the  railroad.  I  think  $30  amply  sufficient 
to  compensate  the  libelant,  and  emphasize  the  determination  of  this 
court  to  insist  on  humane  treatment  even  of  "roostabonts."  Decree 
accordingly. 
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Bahb  v.  SiNGxa  Mahuf'o  Co.  or  Naw  Yobs.    (No.  3.) 

Sakb'  V,  HowB  Maohinb  Go.   (No,  8.) 

Sakb  v.  Willcox  &  GiBBS  Sbwing-Maohinb  Co,    (No.  4.) 

Samx  v.  Dohestio  Sewino- Machine  Co.,  impleaded,  eto.    (No.  6.) 

Samb  p.  Schenok,  impleaded,  eto.    (No.  6.) 

Sahb  v.  Sznoeb  Mahuf'o  Co.  of  New  Jerbbt.    (No.  7«) 

Sahb  v.  Babkkr.    (No.  8.) 

Sahb  «.  Thobhtob  and  others.    (No.  9.) 

Saw  v.  Blake  and  othera»  impleaded,  eto.    (No.  10.) 

{(Xremt  Oourt,  3.  D.  Sfina  York.   Jebriury  16. 18S5.) 

L  Eqcitt  Pbactice—Costb— Final  HBASisa  is  Suvm  ob  Abuiraltt — 8bo- 
TioK  824,  Kev.  Bt. 

To  constitute  "  a  flaal  bearing  in  equity  or  admiralty,"  witliin  tlie  meaning 
of  section  824,  there  must  be  a  hearing  of  the  cause  on  its  merits ;  that  is,  a  sub- 
mission of  it  to  the  court,  in  such  sliape  as  the  parties  choose  to  give  it,  witli  a 
view  to  a  determination  whettaier  the  plnintifl  or  libelant  has  made  out  the  case 
stated  by  him  in  his  bill  or  libel  as  the  ground  for  the  permanent  relief  which 
his  pleadiDg  seeks,  on  such  proofs  as  ttie  parties  place  be^o^B  tlie  court,  be  the 
dkse  one  of  pro  eaitfew,  or  bill  or  libel  and  answer,  or  pleadings  alone,  or  plead- 
ings and  proofs. 
3.  Same — Several  Trials— Docket  Feb. 

The  statute  does  not  forbid  the  allowance  of  a  docket  fee  on  or  for  each  trial 
before  a  Jury,  where  there  is  a  verdict,  or  on  or  for  each  tinal  hearing  in  equity 
or  admiralty,  if  there  are  two  or  more  final  hearings,  such  as  are  above  de- 
fined, in  the  same  cause. 

3.  Same— Depositionb  Auxittbd  in  Evidbncb  B7  Stipolatios— Taxable  Fkeb, 

Where,  on  the  hearing  of  one  <tf  several  siiiia  heard  at  tbeaame  time,  brought 
by  the  same  plaintiiX  against  different  d^adants,  for  the  infringement  of  the 
same  patent,  the  depositions  of  a  number  of  witnesses,  taken  in  others  of  said 
suits,  are  admitted  in  evidence  by  virtue  of  a  stipulation  that  all  the  evidence 
taken  for  the  final  hearing  on  both  sides,  in  the  t>ther  suits,  may  be  read  on  the 
final  hearing  herein  with  the  same  force  and  effect  as  if  taJten  herein,  a  solic- 
itor's fee  of  $2. 50  for  each  deposition  in  each  one  of  the  cases  is  not  taxable. 

4.  Same— CoPiM  Papers. 

Copies  of  papers  obtained  for  use  on  interlocutory  or  preliminary  or  inci- 
dental motlonsor  hearinga  are  not  obtained  for  use  on  trials,  witliin  the  mean- 
ing of  section  9S3. 
ft.  Sahk— Tbatkliko  Eipbnbks  or  Hkbsmnobrs  add  Attornxtb. 

The  traveling  expenses  of  attoreeya  to  take  evidence  and  attend  coart,  and 
the  expenses  of  messengers,  are  no  part  of  taxable  costs.  Uuch  expeoaas  were 
never  taxable  before  or  since  the  act  of  1653. 

6.  Sahe— Machotb  Bxhibtts. 

The  expense  of  copies  of  models  in  the  patent-ofSce,  properly  procured  for 
use  as  a  part  of  the  evidence  in  the  suit,  may  be  allowed  for  as  part  of  the  tax- 
able costs ;  but  the  expense  of  other  models  and  machines  are  not  allowed  to  be 
so  taxed. 

7.  Same — pHoroLrrHooRAPHic  Exhibits. 

Pliotolithographic  exhibits,  not  being  drawings  from  the  patent-office,  but 
Aetcbes  iatroduced  by  witnessed  in  giving  their  evidence,  fall  under  the  rule 
m  to  machine  exhibits,  and  are  not  taxable  as  costs. 
T.S8r,no.S — 4 


D  giuzed  by 


Google 


60  FEDBBAL  ABPOaTBIL 

8.  Sahk— 'Witnesses'  Fees  not  Fim 

Where  witnesses  are  paid  in  One  or  more  cases,  and  not  in  others,  the  erl- 
dence  is  strong  that  they  are  oerer  to  be  paid;  especially  where  the  lapse  of 
time  is  great  between  the  rendering  of  the  service  and  the  taxation. 

9.  Baxe — Depobitiohs  or  WrrKBssBB  Swobn  in  More  Cases  than  Ohk. 

Where  the  deposition  of  a  witness  was  taken  and  entitled  in  several  suits,  he 
being  sworn  in  each,  but  his  deposition  was  written  down  only  oace»  and  there 
was  DO  agreement  that  the  solicitor's  fee  of  $2.50  should  be  taxed  but  once  tor 
the  group  of  cases,  such  fee  is  taxable  for  the  deposition,  in  each  case, 

10.  Sahb— Fees  Paid  the  8a3»  Witsess  in  Hons  teak  One  Case. 

Id  the  absence  of  any  rale  of  court,  or  special  ««der,  or  stipulation  of  parties, 
a  witness  is  entitled  under  section  848  to  his  fee  for  each  day's  attendance  in 
court  in  each  suit  in  which  he  attends. 

11.  Saue — Certified  Copies  of  Papbks  Pot  ik  Evidence. 

Where,  under  section  983.  copies  of  papers  necessarily  obtained  for 'use  are 
put  Id  evidence,  and  no  order  is  made  rujecting  them  as  evidence,  it  is  the 
duty  of  the  clerk  to  allow,  on  taxation,  the  disbursements  paid  for  the  various 
copies  put  in  evidence  and  forming  part  of  the  record  for  final  hearing. 

12.  Same— Incompetent  and  Imhatbeial  Tebtimony. 

Where,  upon  an  appeal  from  the  taxation  of  costs,  a  party  for  the  first  time 
applies  to  the  court  to  declare  certain  depositions  to  be  incompetent  and  imma- 
terial, it  isaaafflcient  ground  for  denying  the  application  thatthe  party  did  not. 
at  or  before  the  final  hearing,  or  before  the  taxation  of  costs,  move  to  strike  out 
the  evidence  In  question. 

In  Eqaity. 

Henry  S.  Hotft  and  Frederic  H.  Betts,  for  plaintiff. 

W.  H.  L.  Lee,  B.  F.  Lee,  and  John  Dane,  Jr.,  for  defendants. 

Blatghpord,  Justice.  In  auits  Nos.  1,  9,  and  10,  iiearings  were 
had  on  pleadings  and  proofs,  and  decrees  directed  for  the  plaintiff,  in 
April,  18S1.  Wooster  t.  Blake,  8  Fbd.  Bbp.  429.  Afterwards,  on  the 
application  of  the  defendants,  those  caees  were  reheard,  becanse  of 
decisions  made  by  the  supreme  court  in  January,  1882,  and  the  bills 
were  dismissed  in  July,  1884.  Wooster  v.  Handy,  21  Fed.  Rep.  51. 
At  the  same  time,  after  hearii^s  on  pleadings  and  proofs,  the  bills 
were  dismissed  in  the  other  seven  cases.  Wooiter  v.  Howe  Machine 
Co.  21  Fed.  Rep.  67. 

The  questions  now  to  be  considered  arise  on  appeals  by  both  par- 
ties from  the  taxation  by  the  clerk  of  the  defendants'  bills  of  costs. 
The.  amounts  of  the  bills  in  the  several  cases,  as  offered  for  taxation, 
the  amounts  disallowed,  and  the  amonnts  taxed,  were  as  followa : 


SUITS. 

OFPEBBD. 

DISALLOWED. 

TAXED. 

No.  1. 

-  $h5B5  29 

$  486  40 

81,068  89 

No.  2, 

2,707  46 

340  19 

2,867  27 

No.  8.          -  - 

261  86 

24  25 

237  61 

No.  4,  - 

203  42 

89  25 

114  17 

No.  5, 

237  92 

25  50 

212  42 

No.  6, 

249  67 

27  25 

222  42 

No.  7. 

168  52 

122  50 

46  02 

No.  8, 

157  57 

115  00 

42  57 

No.  9,          •  - 
Na  10,  - 

190  63 

38  74 

151  89 

160  27 

28  85 

131  92 

85,892  61 

81.297  43 

84,595  18 
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The  questions  to  be  considered  arise  mainly  under  the  statutory 
proTisions  in  regard  to  fees  and  costs.  The  fee  bill  of  Febraary  2^, 
1853,  (10  St.  at  Large>  161,)  providcfd  as  follows: 

Section  1.  "In  lien  of  the  compensation  now  allowed  by  law  to  attorneya, 
solicitors,  and  pi-octors  in  the  United  States  coiirta,   ♦   *    •  witnesses 

*  *  *  in  the  several  states,  the  following  and  no  other  compensation  shall 
be  taxed  and  allowed.  But  this  act  shall  not  be  construed  to  prohibit  attor- 
neys, solicitors,  and  proctors  from  charging  to  and  receiving  from  their  cli- 
ents, other  than  the  government,  such  reasonable  compensation  for  their  serv- 
ices, in  addition  to  the  taxable  coats,  as  may  be  in  accordance  with  general 
usage  in  their  respective  states,  or  may  be  agreed  upon  between  the  parties. 

"Fees  of  Attorneys,  Solicitohs,  and  PKOcroBa.  In  a  trial  before  a 
jury  in  civil  and  criminal  causes,  or  before  referees,  or  on  a  final  hearing  in 
equity  or  admiralty,  a  docket  fee  of  twenty  dollars.  Provided,  that  in  cases 
in  admiralty  and  maritime  jurisdiction,  where  the  libelant  shall  recover  less 
than  fifty  dollars,  the  docket  fee  of  the  proctor  shall  be  but  ten  dollars;  in 
cases  at  law,  where  judgment  is  rendered  without  a  jury,  ten  dollars,  and  five 
dollars  where  a  cause  is  discontinued ;  for  soiTe  /aetaa,  and  other  proceedings 
in  recognizances,  five  dollars;  for  each  deposition  taken  and  admitted  as  evi- 
dence in  the  cause,  two  dollars  and  fifty  cents." 

"Sec.  3.  *  •  *  Witnesses*  Fees.  For  each  day's  attendance  in  court, 
or  before  any  officer  pursuant  to  law,  one  dollar  and  fifty  cents,  and  five  cents 
per  mile  for  traveling  from  his  place  of  residence  to  said  place  of  trial  or 
hearing,  and  five  cents  per  mile  for  returning.  When  a  witness  is  subpce- 
naed  in  more  than  one  cause  between  the  same  parties  in  different  suits  at 
the  same  court,  but  one  travel  fee  and  one  per  diem  compensation  shall  be 
fdlowed  for  attendance,  to  be  taxed  in  the  first  case  disposed  of,  and  *per 
diem  *  only  in  the  other  causes,  to  be  taxed  from  that  time  in  each  case,  in 
the  order  in  which  they  may  be  disposed  of.  *  *  *  The  bill  of  fees  of 
clerk,  marshal,  and  attorneys,  and  the  amount  paid  printers  and  witnesses, 
and  lawful  fees  for  exemplifications  and  copies  of  papers  neceaaarily  obtained 
for  use  on  trial  in  cases  where  by  law  coeto  are  recoverable  in  favor  of  the  pre- 
vailing party,  shall  be  taxed  by  a  judge  or  clerk  of  the  court,  and  be  include*d 
in  and  form  a  portion  of  a  judgment  or  decree  against  the  losing  party. 

•  •  •  That  before  any  bill  of  costs  shall  be  taxed  by  any  judge  or  other 
officer,  or  allowed  by  any  officer  of  the  treasury,  in  favor  of  clerks,  marshals, 
commissioners,  or  district  attorneys,  the  party  claiming  such  bill  shall  prove, 
by  his  own  oath,  or  some  other  person  having  a  knowledge  of  the  facts,  to  be 
attached  to  such  bill  and  filed  therewith,  that  the  services  charged  therein 
have  been  actually  and  necessarily  performed  as  therein  stated." 

The  foregoing  provisions  appear  in  the  following  form  in  the  Re- 
vised Statutes :  -  . 

"Sec.  823.  The  following,  and  no  qtter,  compensation  shall  be  taxed  and 
allowed  to  attorneys,  solicitors,  ani^troctors  in  the  courts  of  the  United 
States,  to  *  *  *  witnesses  *  *  ^  in  the  several  states  and  territories, 
except  in  cases  otherwise  expressly  provided  by  law.  Uut  nothing  herein 
shall  be  construed  to  prohibit  attorneys,  solicitors,  and  proctors  from  charg- 
ing to  and  receiving  from  their  clients,  other  than  the  government,  such  reii- 
Bonable  compensation  for  their  services,  in  addition  to  the  taxable  costs,  as 
may  be  in  accordance  With  general  usage  in  tbeir  respective  states,  or  may  be 
agreed  upon  between  the  parties. 

"Fees  of  Attorneys,  Soi^ioitors,  and  Fbootors.  Sec.  824.  On  a  trial 
before  a  jury,  in  civil  or  criminal  causes,  or  before  referees,  or  on  a  final  hear- 
ing in  equi^  or  admiralty,  a  docket  fee  of  twenty  dollars:  provided,  that  in 
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cases  of  admiralty  and  maritime  jurisdiction,  wbeie  the  libelant  reooTersleas 
than  fifty  dollars,  the  docket  fee  of  his  proctor  shall  !»  but  ten  dollars.  In 
cases  at  law,  when  judgmedt  Is  rendered  without  a  jury,  tea  dollars.  In  cases 
at  law,  when  the  cause  Is  discontinued,  five  dolhu^  For  tdrefaeioBt  and 
other  proceedings  on  recognizances,  five  dollars.  For  each  deposition  taken 
and  admitted  in  evidence  in  a  cause,  two  dollars  and  fifty  cento." 

"  Witnesses*  Fees.  Sec.  For  each  day's  attendance  In  court,  or  be- 
fore any  officer  pursuant  to  law,  one  dollar  and  fifty  cents,  and  five,  cents  a 
mile  foj  going  from  bis  pl^e  of  residence  to  the  p^ce  of  trial  or  hearing,  and 
five  cents  a  mile  for  returning.  When  a  witness  is  sabpceuaed  in  more  than 
one  cause  between  the  same  parties,  at  the  same  court,  only  one  travel  fee 
and  one  per  diem  compensation  shall  be  allowed  for  attendance.  Both  sh^ 
be  taxed  in  the  case  flrst  disposed  of,  after  which  the  per  diem  attendance  fee 
alone  shiJI  be  taxed  In  the  other  cases  in  the  order  in  which  th«y  are  disposed 
of." 

"a&i.  983.  The  bill  of  fees  of  the  derk,  marshal,  and  attorney,  and  the 
amount  paid  printers  and  witnesses,  and  lawful  fees  Cor  exempli ficatioQs  and 
copies  of  papers  necessarily  obtained  for  use  on  trials  in  cases  where  by  law 
costs  are  recoverable  in  favor  of  the  prevailing  party,  shall  be  taxed  by  a 
judge  or  clerk  of  the  court,  and  be  included  in  and  form  a  portion  of  a  Judg- 
ment or  decree  against  the  losing  party." 

"8ec.  984.  Before  any  bill  of  costs  shall  be  taxed  by  any  judge  or  other  otB- 
cer,  or  allowed  by  any  otHcer  of  the  treasury,  in  favor  of  clerks,  marshals, 
coiinutssLoners,  or  district  attorneys,  the  party  claiming  such  bill  shall  prove 
by  his  own  oath,  or  that  of  some  other  person  having  a  knowledge  of  the  facts, 
to  beattached  to  such  bill  and  filed  therewith,  that  the  services  charged  therein 
have  been  actually  and  necessarily  performed  as  therein  stated." 

The  objections  taken  by  the  defendants  to  the  disallowance  of  items 
which  were  disallowed  will  first  be  considered. 

1.  Docket  fees.  In  suits  Nob.  1,  9  and  10,  a  BoUoitor's  docket 
fee  in  each  case  was  claimed,  of  $20,  for  each  one  of  the  two  hear- 
ings, but  only  one  docket  fee  of  $20  was  taxed  in  each'  one  of  the 
three  cases.  It  is  contended,  for  the  plaintiff,  that  only  one  docket 
fee  of  $20  in  each  one  of  the  three  cases  was  taxable;  that  the  first 
hearing  was  not  the  "final  hearing"  referred  to  in  the  statute;  that 
the  docket  fee  of  $20  is  only  taxable  onoe  in  a  suit,  although  there  is 
more  than  one  trial  or  more  than  one  hearing  of  the  case;  that  a  final 
hearing  in  an  equity  suit  is  the  hearing  pursuant  to  wiiich  the  final 
decree  is  entered;  and  that  there  can  be  but  one  final  hearing  of  a 
cause  in  the  same  court.  The  words  of  section  834  are,  "on  a  final 
hearing  in  equity  or  admiralty."  The  same  words  were  used  in  sec- 
tion 1  of  the  act  of  1S53.  The  .^rds  "final  hearing"  had  a  recog- 
nized meaning,  in  the  practice  flM.  procedure  of  courts,  in  1S53. 
Those  words  are  found  in  the  removal  act  of  July  27,  1866,  (14  St. 
at  Large,  306,)  in  the  provision  for  a  removal  by  a  petition  filed  "at 
any  time  before  the  trial  or  final  hearing  of  the  cause,**  which  provis- 
ion is  reproduced  in  that  language  in  subdivision  2  of  section  639  of 
the  Revised  Statutes.  They  are  also  found  in  the  removal  act  of 
March  2, 1867,  (14  St.  at  Large,  553,)  in  the  provision  for  a  removal 
by  a  petition  filed  "at  any  time  before  the  final  hearing  or  trial  of  the 
suit,"  which  provision  is  reproduced  in  subdivision  3  of  seotion  639 


Dgi  ized  by  Google 


WOOSTEB  V,  HANDY. 


£8 


of  the  Bevised  Statntes,  in  this  language :  "at  any  time  before  the 
trial  or  final  hearing  of  the  Buit." 

In  ref^nce  to  this  act  of  1867  it  was  said  by  Chief  Justice  Waite, 
in  Vannevar  t.  Bryant,  31  Wall.  41,  43 :  "The  act  aathorizes  the 
petition  for  removal  to  be  iiled  '  at  any  time  before  the  final  hearing 
or  trial  of  the  suit.'  The  bearing  or  trial  here  referred  to  is  the  ex- 
amination of  the  facts  in  issue.  *  Hearing '  applies  to  suits  in  chancery 
and  'trial'  to  actions  at  law."  In  the  same  case,  su&  nom.  Bryant  v. 
Rick,  106  Mass.  180, 192,  it  was  said  by  Justice  0bay,  that  the  words 
"final  hearing  or  trial,"  in  the  act  of  1867,  would  seem  to  be  equiva- 
lent in  meaning  to  the  words  "trial  or  final  hearing,"  in  the  act  of 
1866.  In  reference  to  these  words  in  the  acts  of  1866  and  1867,  it 
is  said  by  Judge  Dillon,  in  his  work  on  the  Removal  of  Causes,  (3d 
£d.  c.  15,  §  59,  p.  73,)  as  the  result  of  numerous  authorities  cited: 
"Under  this  language,  the  petition  for  the  removal  m'ip,  it  is  oertain, 
be  made  at  any  time  before  entering  upon  the  final  trial,  or  the  hear- 
ing on  the  merits." 

In  Doughty  v.  West,  Bradley  dk  Cary  Manuf'g  Co.  8  Blatchf.  C.  <X 
107,  it  was  said  by  Woodbufv,  J.,  in  1870,  in  reference  to  the  allow- 
ance of  a  docket  fee  under  section  1  of  the  act  of  1853 : 

"  '  Trial '  and  '  fiual  hearing  *  have  well-known  deflnite  meanings  in  the  law, 
and  they  are  used  in  this  statute  in  that  well-known  sense.  *  Trial '  is  used 
to  describe  the  process  of  determining  the  issues  in  an  action  at  law;  and 
*  final  hearing,'  the  submission  of  the  case,  for  a  determination  ttiereof,  upon 
the  pleadings,  or  pleadings  and  proofs,  or  otherwise,  so  that  tlie  case  may  be 
Anallj'  disposed  of." 

The  distinction  between  interlocutory  applications  and  final  hear- 
ings is  a  fundamental  one  in  equity  proceedings;  and,  when  the  ex- 
pression "final  hearing"  is  used  in  reference  to  an  equity  suit,  it  is 
used  in  contradistinction  to  an  interlocutory  application. 

In  2  Baniell,  Gh.  Pr.  c.  35,  §  1,  (4th  Amer.  Ed.  1587,)  it  is  said: 

"An  interlocntory  application  is  a  request  made  to  the  court,  or  to  a  judge 
in  chambers,  for  its  interference  in  amntter  arising  in  the  progress  of  a  cause 
or  proceeding;  and  it  may  either  relate  to  tlie  process  of  the  court,  or  to  the 
protection  of  the  propeiliy  in  litigation  pentlente  lite,  or  to  any  matter  upon 
which  the  interference  of  the  court  or  judge  is  required  before  or  In  conse- 
quence of  a  decree  or  order. " 

This  diatiactiou  is  recognized  in  the  rules  in  equity  prescribed  by 
the  supreme  court.   Sule  1  is  as  follows : 

"The  circuit  courts,  as  courts  of  equity,  sliall  be  deemed  always  open  for  the 
purpose  of  filing  bills,  answers,  and  other  pleadings;  for  issuing  and  return- 
ing mesne  and  final  process  and  commissions;  and  for  making  and  directing 
all  interlocutory  motions,  orders,  rules,  and  other  proceedings  preparatory  to 
hearing  of  all  causes  upon  their  merits.'* 

This  rule  went  into  effect  August  1,  1842,  and  has  been  in  force 
ever  since.  So,  in  rule  29  of  the  rules  in  admiralty  prescribed  by 
the  supreme  oourt^  it  is  provided  that  a  default  in  answering  a  libel 
may  be  set  aside,  and  an  answer  allowed,  "at  any  time  before  the  final 
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hearing  and  decree."  This  rule  has  been  in  force  since  September 
1,  1845. 

In  Dedekam  v.  Vose,  3  Blatchf,  C.  C.  77,  in  1853,  in  this  court, 
where  a  decree  dismiseing  a  libel  in  admiralty  had  been' affirmed,  it 
was  held  by  Mr.  Jnstice  Nelson  and  Jndge  Bbtts,  that  the  proctor 
eould  not  have  a  docket  fee  of  $20  for  each  one  of  two  terms  at  which 
the  cause  was  on  the  calendar,  but  could  have  one  dooket  fee. 

In  Hayford  v.  Griffith,  Id.  79,  in  1853,  in  this  court,  where  an  ap- 
peal in  admiralty  was  dismissed  by  the  court  on  motion,  before  hear- 
ing, for  irr^Iarity,  it  was  held  by  Mr.  Justice  Nelson  that  the  docket 
fee  was  allowable,  because  the  cause  was  on  the  calendar  for  hearing 
and  was  finally  disposed  of. 

In  Dedekam  v.  Ko««,  Id.  153,  in  1853,  in  this  court,  where,  after  a 
decree  in  admiralty  had  been  affirmed,  there  was  an  order  by  default 
against  stipulatom,  it  was  held  by  Judge  Betts  that  a  docket  fee 
could  not  be  charged  therefor,  as  a  final  hearing,  because  it  was  an 
interlocutory  or  collateral  proceeding  by  motion. 

In  Doughty  v.  West,  Bradley  d  Gary  Manufg  Co.  8  Blatfthf.  0.  C. 
107,  in  1870,  in  this  court,  there  was  a  reference  to  a  master  growing 
out  of  a  motion  for  an  injunction  before  final  hearing,  and  it  was 
held  by  Judge  Woodruff  that  a  dooket  fee  for  the  reference,  as  a  trial 
or  final  hearing,  was  not  taxable. 

In  Goodyear  Dental  Vulcanite  Co.  v.  Osgood,  2  Ban.  &  A.  529,  in 
1878,  in  the  circuit  court  for  the  district  of  Massachusetts,  there  were, 
in  each  of  two  equity  oases,  a  bill,  an  answer,  and  a  replication,  and 
each  ease  was  dismissed  by  an  order  of  the  court,  on  the  plaintiflE's 
motion,  there  having  previously  been  an  interlocutory  decree  in  e^oh. 
suit,  which  substantially  decided  the  merits  of  the  controversy ;  and 
it  was  held  by  Judge  Shbplbt  that  a  docket  fee  of  $20  was  taxable  in 
each  of  the  two  cases.   He  said : 

*'In  the  taxation  of  costs,  *  final  hearing '  is  to  be  considered  as  the  submls- 
slon  of  a  cause  in  equity  for  the  determination  of  the  court,  so  that  the  case 
may  be  finally  disposed  of  upon  bill  and  answer,  or  bill,  answer  and  repli- 
cation, or  upon  pleadings  and  proofs,  or  otherwise,  after  the  case  is  at  issue. " 

In  The  Bay  City,  3  Fed.  Ebp.  47,  in  1880,  in  the  trial  of  a  suit  in 
admiralty  in  the  district  court  for  the  Eastern  district  of  Michigan, 
eridenoe  was  given  on  both  sides,  and  leave  was  granted  to  the  libel- 
ant to  give  further  proof,  the  court  having  intimated  an  opinion  that 
he  had  not  made  out  a  case.  He  then  discontinued  the  suit.  Judge 
Bbowk  held,  that  the  docket  fee  was  taxable,  and  was  not  dependent 
on  a  judgment  or  decree,  but  was  taxable  on  a  trial  or  final  hearing. 

In  Strafer  v.  Carr,  6  Fed.  Bep.  466,  in  1881,  in  the  district  court 
for  the  Southern  district  of  Ohio,  there  were  two  disagreements  of  ju- 
ries, and  then  the  plaintiff  dismissed  the  case.  It  was  held  by  Judge 
SwiKo  that  no  docket  fee  of  $20  was  taxable,  but  only  a  discontin- 
uance fee  of  $5. 

In  Sokmieder  t.  Barney,  19  Blatchf.  C.  C.  143,  S.  C.  7  Fed.  Bsp. 
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451»  in  1881,  in  this  court,  there  wercf  three  trials  before  a  jury; 
first,  the  plaintifiF  bad  a  verdict,  and  the  defendant  obtained  a  new 
trial ;  second,  the  defendant  had  a  verdict,  and  the  plaintiff  obtained  a 
new  trial;  third,  the  defendant  had  a  verdict.  It  was  held  by  Judge 
Blatchford  that  each  of  the  three  trials  was  a  complete  trial,  and 
that  the  defendant  was  entitled  to  tax  three  docket  fees  of  $20  each. 

In  Coy  T.  Perkins,  18  Fed.  Bep.  Ill,  in  188S,  in  the  cireait  court 
for  the  district  of  Massachusetts,  there  was  a  demurrer  to  a  bill  in 
equity,  and  the  plaintiff,  without  notice  to  the  defendant,  or  heaHng 
or  consideration  of  the  case  by  the  court,  entered  an  order  as  of  course, 
dismissing  the  bill.  It  was  held  by  Mr.  Jnstioe  Gbat  and  Judge  Low- 
ell (Judge  Nelson  concurring)  that  the  docket  fee  was  not  taxable. 
Mr.  Justice  Gbat  says,  referring  to  sections  823  and  824: 

We  are  of  opinion  that,  upon  the  face  of  the  statute,  the  intention  of  the 
legislature  is  manifest,  that  it  is  only  where  some  question  of  law  or  fact,  in- 
volved in  or  leading  to  the  final  disposition  actually  made  of  the  case,  has 
been  submitted,  or  at  least  presented,  to  the  consideration  of  the  court,  that 
there  can  be  said  to  have  been  a  final  hearing  which  warrants  the  taxation  of 
a  BoUi^tor'B  or  proctor's-fee  of  $20;  as,  for  instance,  where  the  court,  on  mo- 
tion and  aigument,  dismisses  for  irregularity  an  appeal  from  the  district 
Court,  as  in  the  case  before  Mr.  Justice  Nelson,  of  Hauford  v.  Griffith,  3 
Blatchf.  C.  C.  79,  or  where  the  plaintiff  discontinues  after  the  court  has  suti- 
stantially  decided  the  merits  of  the  case,  either  in  an  opinion  expressed  at  the 
bearing  upon  the  merits,  as  in  the  case  of  The  Bay  City,  before  Judge  Bbown, 
^  Fed.  Bep.  47,)  or  by  a  previous  interlocutory  decree,  as  in  Goodyear  DenUU 
Vulcanite  Co.  v.  Osgood,  decided  by  Judge  Suepley  in  February,  1878." 

In  Yah  Lock  Manufg  Go.Y.Colvin,  21  Blatchf.  C.  0.  168,  S.  C.  14 
Fed.  Bep.  ^69,  in  1882,  in  this  court,  where  a  suit  in  equity  was 
Tolnntarily  discontinued  by  the  plaintiff,  without  any  hearing  or  de- 
cision by  the  court,  Judge  Whbblbb  held  that  the  docket  fee  was  not 
taxable. 

In  The  Alert,  15  Fsd.  Bep.  620,  in  1883,  in  the  district  court  for 
the  Eastern  district  of  New  York,  a  vessel  was  in  custody,  in  an  ad- 
miralty suit  in  rem,  and  the  case  was  entered  on  the  admiralty  docket. 
An  order  was  afterwards  made  by  the  court  dismusing  the  case,  and 
discharging  the  vessel  from  custody,  on  payment  of  costs,  founded  on 
'a  consent  of  the  libelant  that  the  cause  be  discontinued  on  payment 
of  the  amount  claimed,  and  the  libelant's  cbsts.  Judge  Benedict 
held  that,  as  an  order  of  court  was  necessary  to  obtain  ttte  release  of 
the  vesoel  and  to  cancel  tiie  libelant's  stipulations,  the  hearing  on 
the  motion  to  that  effect  was  a  final  hearing,  and  the  docket  fee  was 
taxable. 

In  Huntress  v.  Toivn  of  Epsom,  15  Fed.  Rep.  732,  in  1883,  in  the 
eireuit  court  for  the  district  of  New  Hampshire,  there  was  a  disagree- 
ment of  one  jury,  and  afterwards  a  verdict  by  another  jury.  Judge 
Clark  held  that  only  one  docket  fee  of  $20  oould-be  allowed. 

In  Goodyear  v.  Sawyer,  17  Fed.  Bep.  2,  in  1883,  in  the  circuit  court 
for  the  Western  district  of  Tennessee,  in  six  suits  in  equity,  Judge 
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Hahhohd  held  thai  the  docket  fee  was  taxable  where,  after  a  cause 
was  set  on  the  hearing  docket,  it  was  dismissed  by  an  order  of  the 

court,  either  generally  or  without  prejudice,  on  motion  of  the  plain- 
tiff; and  also  where,  after  a  decree  against  the  defendant  for  an  in- 
jnnctiou  and  an  account,  and  for  costs,  the  cause  was  dismissed  by 
the  court  on  motion  of  the  plaintiff.  There  were  answers  in  all  the 
cases,  and  replications  in  two,  but  no  replications  in  the  others. 

In  Andrews  v.  Coif,  20  Fed.  Rbp.  410,  in  1884,  in  thia  court,  in  a 
suit  in  equity,  there  was  an  order  pro  confesso,  followed  by  a  final  de- 
cree. It  was  held  by  Judge  Wallace  that  there  had  been  a  final 
hearing,  and  that  a  docket  fee  was  taxable,  because  a  final  decree 
after  an  order  jvro  confesgo  was  not  a  matter  of  course. 

The  conclusion  from  the  considerations  above  stated,  supported  as 
they  appear  to  be  by  all  the  cases  cited,  except,  perhaps,  that  of 
Goodyear  v.  Sawyer,  is  that  to  constitute  "a  final  hearing  in  equity 
or  admiralty,"  within  the  meaning  of  section  824,  there  must  be  a 
hearing  of  the  cause  on  its  merits ;  that  is,  a  submission  of  it  to  the 
court  in  such  shape  as  the  parties  choose  to  give  it,  with  a  view  to  a 
determination  whether  the  plaintiff  or  libelant  has  made  out  the  case 
stated  by  him  in  his  bill  or  libel  as  the  ground  for  the  permanent 
relief  which  his  pleading  seeks,  on  such  proofs  as  the  parties  place 
before  the  court,  be  the  case  one  of  pro  cot^esso,  or  bill  or  libel  and 
answer,  or  pleadings  alone,  or  pleadings  and  proofs.  Nor  does  it 
detract  from  the  force  of  this  conclusion,  that  what  is  called  an  in- 
terlocutory decree,  as  distinguished  from  a  final  decree,  is  often  en- 
tered as  the  result  of  a  decision  on  a  final  hearing.  In  2  Daniell, 
Ch.  Pr.  e.  26,  §  1,  (4th  Amer.  £d.)  986,  it  is  said: 

"A  decree  is  a  sentence  or  oi'der  of  the  court,  pronounced  on  hearing  and 
understanding  all  the  points  In  issue,  and  doterrainiiig  the  right  of  Sll  the 
parties  to  the  suit,  according  to  equity  and  good  conscience.  It  is  either  in- 
terlocutory or  final.  An  interlocutory  decree  is  when  the  consideration  of 
the  particular  question  to  be  determined,  or  the  further  consideriition  of  the 
cause  generally,  is  reserved  till  a  future  hetiring." 

The  docket  fee  is  given  by  section  824  as  a  fee  to  the  solicitor  or 
proctor  "on"  the  final  hearing.  If  there  is  such  a  final  hearing  as  is 
above  defined,  the  fee  is  taxable,  as  between  party  and  party,  in  behalfi 
of  the  party  to  whom  the  costs  of  the  cause  are  awarded.  Nor  is 
there  anything  in  the  statute  which  forbids  the  allowance  of  a  docket 
fee  on  or  for  each  trial  before  a  jury  where  there  is  a  verdict,  or  on 
or  for  each  final  hearing  in  equity  or  admiralty,  if  there  are  two  or 
more  final  hearings,  such  as  are  above  defined,  in  the  same  cause.  A 
new  trial  granted  after  verdict  is  as  complete  a  trial,  if  there  is  a 
verdict  in  it,  as  was  the  first  trial;  and  a  rehearing  or  second  hear- 
ing, such  as  was  had  in  suits  Nos.  1,  9,  and  10,  after  a  deeision  was 
rendered  in  them,  is  as  complete  a  final  hearing  as  was  the  first  one. 

I  am,  therefore,  of  opinion  that  the  second  9^0  docket  fee,  in  each 
of  the  three  cases  so- reheard,  must  be  allowed. 
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2.  Dep08itioM  admitted  in  evidence  hy  gtipulaUon^  There  vere,  in 
each  one  of  saits  Nos.  2,  3,  4,  5,  6,  7,  and  8,  depositions  admitted  in 
evidence,  by  stipnlation  or  order,  which  were  not  taken  in  the  case  in 
which  they  were  bo  admitted.  They  number  in  all  150  depositions, 
and  the  fees  for  them,  at  $3.60  each,  are  $376.  Those  fees  were  dis- 
allowed on  taxation.  In  snits  Nos.  3,  3,  5,  and  6  there  was  a  stipa- 
lation  that  the  depositions  of  two  persons,  taken  in  suite  Nos.  1,  9, 
and  10,  might  be  pnt  in  evidence  by  the  defendants,  in  suits  Nos.  2, 
3,  5,  and  6,  "with  the  same  f«rce  and  effect  as  if"  those  two  persons 
"were  personally  examined  herein  and  testified  as  they  haye  te^ified 
in  said  depositions;"  and  that  the  depositions  of  two  other  persons, 
theretofore  taken  in  suits  Nos.  1,  9,  and  10,  might  "be  read  upon  the 
final  hearing,"  in  suits  Nos.  2,  3,  5,  and  6,  "with  the  same  forco  and 
effect  as  if  duly  taken,"  in  suits  Nos.  2,  3,  5,  and  6,  "on  the  part  of 
complainant."  In  suits  Nos.  4  and  5  there  was  a  stipulation  that  all 
the  evidence  taken  in  suit  No.  3  "be  admitted  as  evidence"  in  suits  Nos. 
4  and  5»  "snbjeot  to  all  objeotions  entered  in  the  record"  in  suit  No.  3, 
"with  the  same  force  and  effect  as  if  said  evidence  had  been  adduced" 
in  suits  Nos.  4  and  5;  and  that  the  evidence  of  two  persons,  thereto- 
fore taken  in  suit  No.  10,  "be  admitted  as  evidence"  in  suit  No.  5. 
In  suit  No.  6  there  was  a  stipulation  that  the  deposition  of  one  per- 
son, taken  m  suit  No.  3,  be  considered  as  taken  in  suit  No.  6,  "for 
the  purposes  thereof."  In  suit  No.  7  an  order  was  made,  on  consent 
of  both  parties,  that  all  of  the  evidence  theretofore  taken  on  behalf 
of  either  party,  in  suits  Nos.  2,  3,  and  4,  "be  treated  as  evidence"  in 
suit  No.  7,  on  behalf  of  the  party  "who  introduced  and  took  the 
same"  in  suits  Nos.  2,  3,  and  4,  "with  the  same  effect  (except  on 
question  of  costs)  as  if  duly  taken"  in  suit  No.  7.  In  suit  No.  8  an 
order  was  made,  on  consent  of  both  parties,  that  the  proofs  thereto- 
fore taken  in  suits  Nos.  2,  3,  4,  and  7  "be  admitted  as  evidence  for 
final  bearing,"  in  suit  No.  8. 

The  defendants  contend  that,  by  these  stipulations  in  the  snits 
other  than  No.  7,  it  was  agreed  that  the  depositions  should  be  treated 
in  all  respects  as  if  taken  in  the  respective  suits  into  which  they  were 
admitted ;  that,  independently  of  such  agreement,  the  fee  was  taxable 
in  all  the  cases  in  which  the  depositions  were  admitted  in  evidence; 
and  that  there  is  nothing  in  the  stipulation  in  suit  No.  7  which  varies 
that  rule. 

In  Dedekavi  v.  Vose,  3  Blatcbf .  C.  0.  77,  in  1853,  in  this  court,  it  was 
held  by  Mr.  Justice  Nelson  and  Judge  Bett;),  in  an  appeal  in  admi- 
ralty, that  the  fee  of  $2.50  could  not  be  taxed  for  a  deposition  taken 
in  the  district  court  and  read  in  evidence  in  this  court,  at  the  hear- 
ing, from  the  apostles. 

In  SHmpson  v.  Brooks,  Id.  456,  in  1856,  in  this  court,  it  was  held 
by  Judge  Betts  that  the  fee  was  not  taxable  for  a  deposition  taken 
and  admitted  as  evidende  on  the  hearing  of  a  motion  for  a  prelimi- 
nary injunction. 
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In  Troy  Iron  Nail  Factory  v.  Corning,  7  Blatchf.  C.  C.  16,  in  1869, 
in  the  oirouit  coort  for  the  Northern  district  of  New  York,  it  was  held 
bj  Mr.  Justice  Nblboh  that  the  word  "deposition,"  in  the  act  of  1S5S, 
did  not  include  oral  testimony  taken  in  court  or  before  a  master,  and 
applied  only  to  a  deposition  given  in  evidence  on  the  trial  of  a  case 
at  common  law,  and  to  one  read  at  the  hearing  of  a  suit  in  equity. 

In  Jerman  v.  Stewart,  12  Fed.  Bsp.  371,  in  1883,  in  the  cirooit 
court  for  the  Western  district  of  Tennessee,  it  was  stipolated  between 
the  parties  that  depositions  theretofore^  taken  in  a  suit  in  a  court  of 
the  &tate  might  "be  read  and  used  in  evidence  on  the  trial"  of  the 
suit  in  the  circuit  court.  Judf^e  Hauhond  held  that  the  fee  of  two 
dollars  and  fifty  cents  for  each  of  them  was  taxable,  on  the  ground 
that,  under  section  834,  it  was  not  necessary  that  the  depositions 
should  be  formally  taken,  but  it  was  sufficient  if  they  were  taken  in 
any  way  and  admitted  in  evidence;  that  the  depositions  stood,  in  all 
respects,  as  if  taken  in  the  usual  way,  except  that  the  cost  of  retaking 
was  saved;  that  the  fee  of  two  dollars  and  fifty  cents  was  not  a  part 
of  the  cost  of  taking  the  deposition,  but,  like  the  docket  fee,  was  an 
allowance  to  the  attorney,  as  taxable  costs,  for  his  professional  serv- 
ices in  the  case ;  and  that,  unless  the  agreement  of  the  parties  waived 
it,  it  was  as  much  taxable  as  any  other  costs. 

In  Oreen  v.  French,  5  N.  J.  Law  J.  338,  in  1883,  ill  the  circuit 
court  for  the  district  of  New  Jersey,  there  was  a  stipulation  that  the 
testimony  taken  in  the  case  should  be  used  in  13  other  cases.  Under- 
tbe  stipulation,  95  depositions  taken  and  admitted  in  evidence  in  the 
first  case  were  used  in  the  13  other  cases.  Judge  Nixon  held  that 
the  fee  of  two  dollars  and  fifty  cents  was  taxable  for  each  deposition 
in  each  one  of  the  14  cases. 

The  contention  of  the  plaintiff  here  is,  that  the  fee  for  a  deposition 
cannot  be  taxed  in  any  other  suit  than  that  in  which  it  was  taken ; 
that  it  is  not  enough  that  the  deposition  is  "admitted  in  evidence  in  a 
esse, "but  it  must  be  taken  in  the  same  cause;  that  the  object  of  the 
stipulations  and  orders  was  to  save  the  labor  and  expense  of  taking 
the  depositions  more  than  once;  and  that,  therefore,  they  cannot  be 
charged  for  as  actually  taken  when  they  were  not  actually  taken. 

The  question  has  been  before  this  court.  In  Simon  v.  Neumann, 
the  depositions  of  38  witnesses,  taken  in  another  suit  in  this  court, 
heard  at  a  different  time,  were  admitted  in  evidence,  by  virtue  of  a 
stipulation  that  "all  the  evidence  taken  for  the  final  hearing,"  on  both 
sides,  in  the  other  suit,  "may  be  read  on  the  final  bearing  herein, 
with  the  same  force  and  effect  as  if  taken  herein."  On  taxation,  the 
clerk  disallowed  the  charge  of  $2.50  for  each  of  the  38  depositions, 
and  Judge  WALiiACE,  in  July,  1884,  after  hearing  counsel  for  both 
parties,  affirmed  the  taxation.  No  distinction  favorable  to  the  allow- 
ance of  the  fee  can  be  taken  between  the  case  of  Simon  t.  Neumann 
and  the  present  cases,  and  it  is  proper  that  the  ruling  in  that  case 
should  be  followed  as  the  law  of  this  circuit,  as  the  taxations  in  the 
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present  cases,  in  Oetober,  1884,  were,  as  to  this  point,  based  on  the 
raling  of  this  court  in  Simon  t.  Neumann^ 

3.  Copies  ofpapert.  The  following  items  in  suit  No.  1,  for  oop- 
ies  of  papers,  were  disallowed : 

1.  Copy  deposition  in  Magic  RuffUr  Case,       -         -        -        $   1  25 

2.  Oopy  deposition  Wooater,  (from  Gutman,)        •        -        •         5  70 

3.  Copy  testimony  Ash  Wilmob  •         -        -        .  14  60 

4.  Certificate  of  loss  of  deposition  and  oopy  deposition*  (GntDiaa,)       3  60 

5.  Copy  opinion,  8  00 

6.  Stenographer's  minutes  of  argument  and  copy,  -         -     103  50 

7.  Copy  testimony  in  interference,  Hobjohn  y.  Pipo^  -        -  47  50 

The  following  items  in  sait  No.  2,  for  oopies  of  papers,  were  disal- 
lowed: 

8.  Copy  prima /(ze<e  proofs,  (Gutman.)  -        -        -        -  810  20 

9.  Copy  of  Carey's  deposition,  (Gutman,)  -        -        -          7  60 

10.  Copy  of  Kellogg'B  deposition,      -  -        -        -         -      5  75 

11.  Copy  of  Pipo's  deposition,       -      ^  .  -        -         -          5  00 

12.  Copy  of  part  of  testimony  t^en,  -  -        -         -         -    80  00 

The  following  items  in  snit  No.  9,  for  copies  of  papers,  were  disal- 
lowed: 

13.  Copy  deposition  'Wooster,  f rom  Qntman,  -        -        -        -  $  5  34 

14.  Copy  of  part  of  evidence  before  master,       -        -        .  4  80 

Item  1  was  obtained  to  be  used  in  opposing  a  motion  for  a  prelim- 
inary injunction.  Items  2,  8,  9, 10, 11, 12, 13,  and  14  were  for  cop- 
ies of  testimony  taken  on  behalf  of  the  plaintiff,  either  in  ehief  or 
before  the  maaiter,  the  copies  being  procured  by  ttie  defendant  so  as 
to  be  informed  of  the  contents  and.  to  be  prepared  to  meet  the  evi- 
dence. Item  3  was  for  a  copy  of  a  deposition  of  a  person,  obtained  for 
use  on  a  motion  made  in  suit  No.  1,  by  the  defendant,  to  open  the 
proofs  therein  and  allow  the  deposition  of  that  person  to  be  taken  as 
a  witness  in  snit  No- 1*  the  object  of  procniing  the  copy  being  to 
show  the  relevancy  of  the  evidence.  Item  4  was  a  certificate  from 
the  examiner  as  to  the  losa  of  the  deposition  of  a  witness  taken  in 
snit  No.  1,  and  a  copy  of  a  second  deposition  of  the  same  witness 
taken  in  suit  No.  1,  the  certificate  and  copy  being  obtained  for  use 
on  a  motion  in  reference  to  the  lost  deposition.  Item  6  was  for  a 
copy  of  the  opinion  of  the  court  given  on  the  decision  in  favor  of 
the  plaintiff  on  the  first  hearing  in  suit  No.  1,  the  copy  being  ob- 
tained for  use  by  the  defendant  in  settling  the  decree  on  that  decis- 
ion. Item  6 :  At  the  first  hearing  in  snit  No.  1,  the  defendant  had 
no  brief  prepared,  and  the  hearing  proceeded,  with  leave  to  the  de- 
fendant to  send  in  afterwards  a  printed  argument.  To  enable  him 
to  do  this,  he  employed  a  stenographer  to  take  down  the  oral  argu- 
ment for  the  defendant.  Item  7  was  for  a  copy  from  the  files  of  the 
patent-ofBce  of_the  testimony  in  an  interference  case.  Accompany- 
ing the  motion  for  a  rehearing  in  suit  No.  1,  there  was  a  motion  by 
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the  defendant  for  leave  to  put  in  evidence  the  interference  teuti- 
mony,  and  such  copy  was  part  of  the  moving  papersion  that  motion. 
The  motion  was  not  granted. 

The  provision  of  section  983  is,  that  "lawful  fees  for  exemplifica- 
tions and  copies  of  papers  necessarily  obtained  for  use  on  trials,  in 
cases  where  by  law  costs  are  recoverable  in  favor  of  the  prevailing 
party,  shall  be  taxed"  and  "be  included  in"  the  "judgment  or  decree 
against  the  losing  party,"  The  pfipers  must  be  not  only  for  use  "on 
trials/*  or,  as  the  act  of  1853  says,  "on  trial," — that  is,  such  trials  and 
final  hearings  as  are  elsewhere  spoken  of,  (for  this  provision  eame 
from  the  act  of  1853,  and  muBt  be  interpreted  in  the  light  of  the  other 
provisions  of  that  act,)-*-but  the  language  implies  that  the  copies  must 
have  been  actually  used  on  or  in  the  trial  or  final  hearing,  (or,  at 
least,  obtained  for  such  use,  under  a  rule  or  an  order  or  a  stipula- 
tion,) and  the  fact  of  such  use,  or  the  existence  of  such  rule  or  order 
or  stipulation,  is  evidence  that  the  copy  was  "necessarily  obtained  for 
use. "  As  section  983  relates  to  exemplifications  and  copies  of  papers, 
it  covers  that  subject,  and  excludes  all  of  that  class  which  are  not  there 
provided  for.  It  excludes  papers  used  on  interlocutory  or  preliminary 
or  incidental  motions  or  hearings.  Copies  of  papers  in  the  suit,  ob- 
tained from  the  clerk,  and  otherwise  properly  taxable,  are  included 
in  the  provision,  in  section  983,  for  taxing  "the  bill  of  fees  of  the  clerk." 
In  these  cases,  the  plaintiff  did  not  object  to  certified  copies  from  the 
clerk,  of  orders  in  the  suits,  required  by  the  rules  to  be  served. 

In  Hathaway  y.  Roach,  2  AVoodb.&  M.  63,  74,  in  1846,  in  the  cir- 
cuit court  for  the  district  of  Massachusetts,  even  before  the  act  of  1853, 
Mr.  Justice  Woodbury  disallowed  a  chaise  by  the  defendant  for  a 
copy  of  the  plaintiff's  patent,  on  the  ground  that  it  was  not  needed  in 
order  to  be  used  as  evidence  by  the  defendant,  but  was  wanted  for 
preparation  and  argument. 

In  Hustey  t.  Bradley,  5  Blatchf.  C.  C.  210,  in  1864,  in  the  circuit 
court  for  the  Northern  district  of  New  York,  the  expense  of  reporting 
for  the  court  the  argument  on  the  final  hearing  was  disallowed  by 
Judge  Hall  (Mr.  Justioe  Nelson  concurring)  because  there  was  no 
agreement  of  the  parties  that  the  expense  should  be  taxed. 

Under  the  foregoing  views,  all  of  the  above  14  items  were  properly 
disallowed. 

4.  Traveling  expenses  of  messengers  and  attorneys,  and  exptntt  of 
box.    The  following  item  in  suit  No.  1  was  disallowed : 
15.  Expenses  of  messenger  from  patent-ofSce  with  original  models,  -  925  00 

The  following  items  in  suit  No.  2  were  disallowed: 


16.  Expenses  B.  F.  Lee,  Syracuse,    -         -        .  -         -  $87  86 

17.  Expenses  B.  F.  Lee.  WllkeBbarre,    -        -  -        «  '       20  50 

18.  Expenses  B.  F.  Lee,  at  Boston.   -         -        -  -     ^,  -     70  83 

19.  Box  for  preserving  exliibits  In  clerk*s  oIBco,  -  -        -  '         5  80 

20.  Expenses  W.  H.  L.  Lee,  at  Navaslnk.    -         -  .        -      2  00 

21.  Paid  messenger  from  cleit'a  office,  with  exhibits,  -        -  -    '  13  00 
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Item  15  was  for  the  expense  of  &  messenger  in  bringing  from  the 
patent-office,  for  nse  in  opposition  to  a  motion  for  a  preliminarj  in- 
junction in  saits  Nos.  1,  9,  and  10,  certain  original  filed  models,  with 
a  view  of  showing  that  the  original  patenta  were  inTalid.  Items  16, 
17, 18,  and  20  were  for  traveling  expenses  of  the  solicitor  in  attend- 
ing to  take  testimony^  Item  19  was  for  the  cost  of  a  box  to  preserve 
the  exhibits  in  tha  clerk's  office.  Item  21  was  for  bringing  ft'om  the 
clerk's  office  to  the  office  of  counsel,  for  use  in  taking  testimony  in 
salt  No.  2f  the  exhibits  and  filed  papers  in  saita  Nos.  1,  9,  and  10. 

In  Bustey  v.  Bradley,  5  Blatchf.  G.  G.  310,  in  1864,  in  the  circuit 
court  for  the  Northern  district  of  New  York,  Judge  Hall  (Mr.  Justice 
Nbx«son  concurring)  disallowed  the  traveling  expenses  of  counsel  in 
attending  court;  and  the  expeuBe  of  models  and  old  machines  used 
in  evidence  as  exhibits,  (which  did  not  appear  to  be  copies  of  models 
in  the  patent-office;)  and  the  expenses  of  their  transportation,  and 
of  taking  charge  of  the  same. 

Item  15,  being  for  ose  on  a  motion,  cannot  be  classed  as  amount- 
ing to  the  use,  as  evidence  in  chief^  of  a  copy  of  a  model  in  the  pat- 
ent-office. 

It  is  sought  to  maintain  the  propriety  of  allowing  items  16, 17,  IS, 
19,  20,  and  21,  on  the  view  that  they  were  actual  disbursements  nec- 
essarily incurred  in  the  exercise  of  the  right  of  examining  witnesses; 
and  the  cases  of  Hiissey  v.  Bradley,  5  Blatchf.  C.  C.  212;  Dennis  v. 
£:ddy,  12  Blatchf.  C.  C.  195 ;  and  Ountlier  v.  Liverpool,  etc.,  Ins.  Co.  20 
Blatchf.  390,  S.  G.  10  Fed.  Bep.  830,  are  cited.  In  the  first  case, 
money  paid  for  telegraphic  dispatches,  properly  and  necessarily  ex- 
pended in  the  progress  of  the  suit,  was  allowed,  on  the  same  principle 
on  which  necessary  and  proper  postages  were  allowed.  In  the  sec- 
ond case,  the  cost  of  printing  papers  which  a  rule  of  court  required 
to  be  printed  was  allowed,  as  a  necessary  disbursement,  made  by 
order  of  the  court;  and  it  was  held  that  the  act  of  1853  did  not  pro- 
hibit the  allowance  of  indemnity  for  such  disbursements  as  were  made 
necessary  by  an  order  of  the  court.  In  the  third  case,  it  was  held 
that. a  disbursement  of  one  dollar,  paid  for  serving  the  summons  by 
which  a  suit  at  law  was  commenced,  was  taxable  as  a  necessary  dis- 
borsement  actually  made,  and  taxable  by  virtue  of  the  rules  of  the 
court,  it  having  been  so  taxable  prior  to  the  act  of  1853;  and  that 
section  9S3,  relating  to  copies  of  papers,  did  not  forbid  the  taxation 
of  disbursements  other  than  fees  for  such  copies  of  papers.  In  this  con- 
nection it  may  be  noted,  that  section  5  of  the  act  of  1853  provided  as  fol- 
lows :  "All  laws  and  cegulations  heretofore  made,  which  are  incompat- 
ible with  the  provisions  of  this,  act,  are  hereby  repealed  and  abrogated." 
But  rules  and  regulations  not  so  incompatible  remained  in  force. 

Items  16,  17,  IS,  19,  20,  and  21  were  never  taxable  before  or  since 
the  act  of  1853. 

5.  Machine  exhibits.  The  following  items  in  suit  No.  1  were  dis- 
allowed: 
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22.  Exhibit  Car^  Madhlne^  •  28  20 

28.  Exhibit  WflmotFlnt  Buffler;  ExhibltXo.  18,  (Barney;)  Exhibit 

Crosby  ft  Kellogg  Spring  Blade  Machine,     -        -        -    170  00 
2i.  Buffleis  Exhibit,  (liinged,  etc.,)       -        -        -    .    -    ,     10  00 

The  following  items  in  suit  No.  2  were  diBallowed: 

25.  Buffler  Exhibits,   -        -        -        -        -        .         -  «S00 

26.  Fanning  machine,      -        •        -        .        .        .        66  25 

These  machine  exhibits  represented  straotnres  regarding  which 

proof  was  given  that  they  anticipated  the  plaintiff's  patent,  and  the 
models  enabled  the  oral  evidence  to  be  understood.  But  they  were ' 
none  of  them  models  from  the  patent-office  of  the  patented  invention 
in  suit.  Items  for  exhibits  of  that  character  were  taxed.  Nor  were 
any  of  the  items  disallowed  procured  under  order  or  rule  of  court,  nor 
was  there  any  stipulation  lhat  they  should  be  taxed.  Such  machine 
exhibits  were  not  taxable  before  the  act  of  1853.  Hathaway  v.  Roach, 
2  Wood.  &  M.  63. 

The  cases  of  Parker  v.  Bigler,  1  Fisher,  285,  in  1857,  and  Wood- 
ruffy,  Barney,  2  Fisher,  244,  in  1862,  are  to  the  effect  that  the  items 
here  in  question  cannot  be  allowed. 

In  Huasey  v.  Bradley,  5  Blatchf.  C.  C.  110,  in  1864,  in  the  circuit 
court  for  the  Northern  district  of  New  York,  Judge  Hall  held  (Mr. 
Justice  Nelson  concurring)  that  the  expense  of  copies  of  models  in  the 
patent-office,  properly  procured  for  use  as  a  part  of  the  evidence  in  the 
suit,  might  be  allowed  for,  but  that  the  expense  of  other  models  and 
machines  was  .not  allowable. 

6.  Photolithographing  exhUfita,  The  following  item  in  suit  No.'  2 
was  disallowed : 

27.  FbotoUtho^phing  exhibits  $17  75 

These  were  not  drawings  from  the  patent-office,  but  were  sketches 
introduced  by  witnesses  in  giving  their  evidence.  They  fall  under  the 
rule  as  to  machine  exhibits,  as  they,  were  substantially  of  that  char- 
acter. 

7.  WitneaBfees  not  paid.  The  following  items  for  witness  fees  were 
disallowed : 


In  suit  No.  2,  3  witnesses,  1  day  each,  -        -        -        -  •  4  50 

"    No.  8, 7       "       1     «  -        -        -        -         10  50 

''No.4,6«l"  -        -        -        -  900 

«    No.  5,  7       «       1      «  -        -        -         -          10  50 

«    No.  6,  7       "       1      "  -        -         -        -     10  50 


These  witnesses  had  not  been  paid  their  fees  in  these  several  cases, 
but  had  been  paid  their  fees  as  witnesses  in  one  or  more  of  others  of 

these  cases. 

The  statute  (section  983)  allows  the  amount  "paid"  to  vritnesses  to 
be  taxed.  In  Cumminga  v.  Akron  Cement,  etc.,  Co.  6  Blatchf.  C.  C, 
509,  and  Dennis  t.  Eddy,  12  Blatchf.  0.  0. 195,  as  is  clearly  to  he  in- 
ferred, the  witnesses  bad  been  paid,  and  the  question  was  whether  their 
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fees  were  taxable,  inaflmaeh  as  it  was  not  shown  that  they  had  at- 
tended on  sernce  of  a  snbpoena. 

If  a  party  does  not  pay  a  witness  either  befwe  or  after  he  has  tes- 
tified, the  presnmption  is  that  the  debt  is  forgiven,  tinless  the  failure 
to  pay  is  explained  in  such  wise  that  the  fee  can  be  considered  as  if 
**p8Ld»''  because  both  parties  .intend  it  shall  be  paid.  Nothing  of  that 
kind  here  appears.  Witnesses  are  generally  paid  in  advance,  or  at 
tho  time,  or  soon  afterwards,  and  where,  as  here,  they  are  paid  in  one 
or  more  cases,  and  not  in  others,  the  evidence  is  strong  that  they 
are  never  to  be  paid,  especially  where  the  lapse  of  time  is  so  great, 
as  here,  between  the  rendering  of  the  service  and  the  taxation. 

The  objections  taken  by  the  plaintiff  to  the  allowance  of  items 
-which  were  allowed  will  next  be  considered, 

8.  Depositions  of  witnesses  sworn  in  more  cases  than  one.  In  suits 
Nob.  1,  9,  and  10  there  was  but  one  record  of  proofs,  and  each  witness 
on  both  sides  was  sworn  in  each  of  the  three  suits ;  and  his  deposition 
was  written  down  only  once,  and  Vas  entitled  in  the  three  suits.  The 
same  is  trae  as  to  snits  Nos.  2, 3,  5,  and  6,  except  that  a  few  deposi- 
tions taken  in  other  cases  were  admitted  by  stipulation.  The  record 
in  suit  No.  4  was  the  same  as  that  in  suits  Nos.  2,  3,  5,  and  6,  a  part 
of  It  being  admitted  by  stipulation  from  other  cases,  and,  as  to  the 
rest,  each  witness  being  sworn  in  this  case,  and  in  each  one  of  suits 
Nob.  2,  8,  5,  and  6,  and  his  deposition  written  down  only  once,  and 
entitled  in  the  five  cases.  In  the  bills  of  costs  as  taxed,  the  clerk  al- 
lowed a  deposition  fee  to  the  solicitor  of  two  dollars  and  a  half  for 
each  witness  in  each  case  in  which  his  deposition  was  entitled,  al- 
though in  snits  Nos.  1,  9,  and  10,  as  a  groap  of  titles,  the  testimony 
of  the  witness  was  written  down  but  once,  on  one  direct  and  one  cross- 
examination  for  all  three  eases,  and  in  snits  Nos.  2,  3, 4,  6,  and  6,  as  a 
gronp  of  titles,  the  tratimony  of  the  witness  was  written  down  bat 
once,  on  one  direct  and  one  cross-examination,  for  all  five  oases. 
The  plaintiff  contends  that  there  should  be  but  one  deposition  fee  of 
two  dollars  and  a  half  for  each  witness,  for  each  writing  down  of  his 
testimony.  His  objection  ooyers  the  following  number  of  depositions 
taxed:  Suit  No.  1, 18;  snit  No.  8, 42;  suit  No.  4, 14;  suit  No.  5,  39; 
snit  No.  6,  40;  and  suit  No.  9,  19;  in  all,  172,  at  *2.60  each,  $430. 

The  language  of  section  824  is,  "for  each  deposition  taken  and  ad- 
mitted in  evidence  in  a  cause,  two  dollars  and  fifty  cents."  The  act 
of  1853  said,  **in  the  cause.''  Each  of  the  depositions  allowed  for  was 
taken  and  admitted  in  evidence  in  each  suit  in  which  it  was  entitled. 
It  was  for  the  parties  to  agree  that  the  fee  should  be  taxed  but  once 
for  the  group  of  oases,  if  that  was  to  be  the  rule.  Otherwise,  the 
fee  was  taxable,  because  the  deposition  was  taken  in  each  case, 
and  admitted  in  evidence  in  eaeh  case,  although  the  writing  was  not 
xepeated  for  each  case.  Where  several  cases  are  heard  at  the  same 
time,  on  one  argument,  a  docket  fee  is  always  tased  in  each  case. 

9.  Fees  paid  tks  same  witness  in  more  than  <me  case.    In  the  oases 
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mentioned  in  clause  8,  above,  where  the  witness  was  sworn  in  several 
cases  at  once,  but  his  deposition  was  taken  in  all  of  them  at  the  same 
time,  by  being  written  down  onoe,  as  given,  under  the  titles  of  all  of 
the  several  cases,  the  defendants  paid  the  witness  his  lawful  witness 
fees  in  each  one  of  the  several  cases  in  which  bis  deposition  was  en- 
titled, to  the  same  extent  they  would  have  done  if  his  deposition  bad 
been  written  down  separately  for  each  of  the  oases.  The  clerk  taxed 
the  fees  so  paid.  The  plaintiff  objects  to  the  taxation.  The  amounts 
objected  to  are,  in  the  several  suits,  as  follows:  No.  3,  $75;  No.  4, 
$18;  No.  5,  $73.60;  No.  6,  $76;  No.  9.  $42;  No.  10,  $42. 

By  section  84:8,  a  witness  is  allowed  one  dollar  and  fifty  cents 
for  each  day's  attendance  in  court,  or  before  an  officer  pursuant  to 
law.  This  necessarily  means  that  be  is  entitled  to  that  in  each  suit 
in  which  he  attends.  The'  same  section  m^kes  special  provision  for 
the  case  where  a  witness  is  sabpoenaed  "in  more  than  one  canse  be- 
tween the  same  parties,  at  the  same  court;"  thus  leaving  the  case 
where  he  attends  in  more  than  one'  cause  between  different  parties, 
or  where  only  one  of  the  parties  is  the  same,  to  be  regulated  by  the 
general  provision,  in  the  absence  of  any  rule  of  court,  or  special  or- 
der, or  stipulation  of  parties.  This  view  was  held  in  Pa/rho'  v.  Bi^ 
ler,  1  Fisber,  285,  in  1857,  in  the  circuit  court  for  the  Western  dis- 
trict of  Pennsylvania,  by  Mr.  Justice  Gribb. 

10.  Certified  copies  of  papers  put  in  evidence.  The  clerk  allowed, 
on  taxation,  the  disbursements  paid  for  various  copies  of  papers  put 
in  evidence  by  the  defendwats,  and  forming  part  of  the  record  for 
final  hearing.  They  comprised  documentary  exhibits  not  from  the 
patent-office;  documentary  exhibits  from  the  patent>office,  (other  than 
patents,)  but  which  were  not  part  of  the  file  wrapper  and  contents  of 
the  patent  sued  on,  and  not  assignments  affecting  the  plaintiff's  title 
to  that  patent ;  and  certified  copies  of  patents  other  than  the  one  sued 
on,  which  did  not  affect  the  plaintiff's  title  to  that  patent,  and  were 
not  mentioned  in  the  bill  of  complaint.  One  of  the  above  items  was 
for  drawings  from  the  patent-office,  to  bind  with  the  printed  record, 
being  drawings  of  patents  and  drawings  in  file  wrappers.  They  per- 
tained to  the  text  in  the  record,  and  fairly  come  under  the  head  of  the 
printing  required  by  the  rule.  All  of  the  above  items  were  taxable. 
They  were,  under  section  983,  "copies  of  papers  necessarily  obtained 
for  use,"  being  put  in  evidence,  and  there  being  no  order  rejecting 
them  as  evidence. 

11.  Incompetent  and  immaterial  testimony*  Under  the  provision  in 
rule  67  in  equity,  that  "the  court  shall  have  power  to  deal  with  the 
costs  of  incompetent,  immaterial,  or  irrelevant  depositions,  or  parts 
of  them,  as  may  be  just,"  the  plaintiff,  now,  for  the  first  time,  on  an 
appeal  from  the  taxation  of  costs,  applies  to  the  court  to  declare  cer* 
tain  depositions  to  be  incompetent  and  immaterial.  This  is  done  on 
an  affidavit  made  by  the  counsel  forthe  plaintiff,  more  than  a  month 
after  the  costs  were  taxed,  setting  forth  that,  in  his  opinion,  certain 
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depositions,  eridenee,  and  exhibits  introdneed  by  the  defendants  are 

incompetent  or  immaterial,  and  the  cost  of  introducing  and  printing 
them  shoald  not  be  aharged  against  the  plaintiff.  He  specifies  18  dif- 
ferent items.  The  counsel  for  the  defendants  makes  an  affidavit  ex- 
pressing a  contrary  opinion.  Under  this  state  of  faots,  it  is  a  snifi- 
cient  ground  for  denying  the  application,  that  the  plaintiff  did  not, 
at  or  before  the  final  hearing  in  Jane,  1884,  or  before  the  taxation  of 
costs,  move  to  strike  ont  the  evidence  in  question.  Whatever  objec- 
tions may  hare  been  taken  to  any  of  the  testimony  at  the  time  it  was 
introduced,  (and  only  snoh  objections  conld  be  considered,  in  any 
event,)  they  were  waived  by  the  laches.  It  results  that  the  taxations 
are  all  of  them  affirmed,  except  that,  in  eaeh  of'  the  soits  Nos.  1,  9, 
and  10  a  docket  fee  of  $20  is  to  be  added. 


fosTEB,  who  sues,  etc.,  v.  Sbvuoxtb  and  Others. 
(OireuU  Court,  8.  f\  New  York.   February  6, 1886.) 

COBPOHATrON— ISflUE  AND  ExcnANQE  OF  StOCK  FOH  OtHEB  PBOPEBTT  BT  TbD»- 

TKE8 — Fraud — Account. 

'  Where  the  statute  under  which  a  company  is  incorporated  authorizes  the 
tmsteea  to  issue  stock  and  exdiange  It  for  property,  and  declares  tliat  when 
exchanged  such  stock  shall  be  taken  lo  be  full-paid  stocli  and  not  liable  to  fur- 
ther calls;  and  the  trustees,  being  the  only  members  of  the  corporation,  cx- 
cliange  the  whole  capital  stock  in  payment  for  the  purctiase  of  mining  prop- 
erty owned  by  themselves,  and,  after  division  and  distribution  of  the  stock 
among  themselves,  sell  it  as  full-paid  stock  to  innocent  purchasers,— such  pur- 
chasers cannot  maintain  a  suit  to  compel  the  trustees  to  account  to  the  Curpo- 
Tatioa  for  a  fraudulent  dbposttiou  of  Ua  CBpital  atook. 

In  Eqaity. 

W.  F.  ScotU  for  plaintiff. 

H.  M.  Buggies  and  T.  W.  Oshorn^  for  defendants. 

Waliiace,  J.  The  bill  of  complaint  is  filed  by  the  complainant  as 
the  holder  of  certain  shares  of  stock  in  the  Central  Arizona  Mining 
Company  against  that  corporation  and  its  tmstees  personally  to  re- 
quire the  trustees  to  aoconnt  to  the  corporation  for  a  fraudulent  dis- 
position of  its  capital  stoek.  Q^fae  bill  alleges,  in  snbetanee,  that  the 
whole  capital  stock  of  the  corporation,  which  was  fixed  and  limited 
by  the  certificate  of  incorporation  of  the  company  at  100,000  shares 
of  $100  each,  was  exchanged  by  the  trustees  of  the  corporation  in 
payment  for  the  purchase  of  mining  property  owned  by  the  trustees 
personally,  or  some  of  them,  the  value  of  which  did  not  exceed  $100,- 
000,  as  the  trustees  knew. '  The  bill  further  alleges  that  the  trnstees, 
after  snch  exchange  of  the  capital  stock,  divided  and  distributed  it 
among  themselves,  and  sold  it  as  full-paid  stock  to  innocent  purchas- 
ers indnding  the  complainant;  and  the  trustees  realized  large  sums 
T.a3F,no.2— 5 
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of  money  thereby  whion  they  applied  to  their  own  use.  The  bill 
alao  contains  allegations  for  the  porpose  of  showing  that  the  trostees 
exert  entire  control  over  the  corporation,  and  that  the  corporation  re- 
fuses to  bring  an  action  against  tbein  for  relief  in  the  premises.  It 
is  not  alleged  in  the  bill  tbat  when  the  stock  of  the  corporation  was 
exchanged  for  the  mining  property  any  part  of  the  capital  stock  had 
been  sabscribed  for,  or  that  any  part  of  it  had  ever  been  paid  into 
the  company,  or  that  it  represented  any  corporate  property;  bni  the 
bill  alleges  that  the  trustees  issued  it,  and  delivered  it  as  fall-paid 
stock  to  themselves  in  exchange  for  the  mining  property. 

The  statute  ander  which  the  company  was  incorporated  antborizes 
the  trastees  to  issue  stock  and  exchange  it  for  property,  and  dwlarea 
that  when  exchanged  snch  stock  shall  be  taken  to  be  full-paid  stock, 
and  not  liable  to  further  calls.  Laws  N.  T.  1853,  c.  333,  §  2.  The 
statute,  however,  permits  the  trustees  to  exchange  stock  to  the  amount 
only  of  the  value  of  the  property  for  which  it  is  exchanged.  .  Upon 
these  facts  the  corporation  has  no  right  of  action  against  the  trustees. 

The  corporation  lost  nothing  by  the  transaction  disclosed  by  the  bill, 
except  the  paper  which  was  created  and  called  capital  stock.  None 
of  its  capital  was  diverted.  The  scrip  was  not  capital  stock.  The 
capital  stock  of  a  corporation  is  the  money  or  property  which  is  put 
into  a  corporate  fund  by  those  who  subscribe  for  stock,  and  thereby 
agree  to  become  members  of  the  corporate  body.  Unless  it  represents 
capital  contributed,  or  agreed  to  be  paid  in,  it  has  no  value.  Bvrrall 
V.  Bushwick  R.  Co.  75  N.  Y.  216;  Sturges  v.  Stetson,  1  Biss.  246. 
The  property  it  received  in  exchange  for  the  scrip  had  some  value ; 
certainly  as  much  as  the  scrip  had.  There  was  no  fraud  upon  the 
corporation.  At  the  time  the  scrip  was  exchanged  for  the  mining  prop- 
erty, the  trustees  were  all  there  was  of  the  corporation.  There  were 
no  stockholders  unless  they  were  stockholders.  What  was  done  was 
done  by  the  corporation.  By  the  exchange  the  corporation  got  the 
mining  property,  and  gave  it  back  again  to  those  from  whom  it  got 
it,  divided  into  100,000  shares  of  the  nominal  value  of  $100  each. 
The  Ambrose  Lake  Tin  dt  Copper  Min.  Cp.  {Ex  parte  Taylor,)  L.  R. 
14  Ch.  Div.  390;  Re  Seamleas  Box  Co.  L.  R.  17  Ch.  Div.  46. 

The  transaction  as  alleged  was  a  fraud  upon  the  public.  It  was 
equivalent  to  an  overissue  of  stock  by  a  corporation  to  its  stockholders. 
It  was  calculated  to  lead  parties,  dealing  with  the  corporation  in  ig- 
norance of  the  facts,  to  believe  that  it  had  a  psid-np  capital  stock  of 
$10,000,000,  and  representing  a  corporate  fund  of  that  amount  in- 
vested in  mining  property.  By  patting  out  the  scrip,  the  trustees 
represented  to  the  public,  who  have  no  means  of  knowing  of  the  pri- 
vate contracts  made  between  a  corporation  and  its  stockholders,  thsA 
the  capital  stock  had  been  subscribed  for  and  paid  in.  It  was  not  a 
fraud  upon  stockholders,  however,  because  there  were  none;  nor  nec- 
essarily upon  persons  subsequently  becoming  stockholders,  because 
the  stock  was  full-paid  stock,  and  not  liable  to  any  further  calls  in 
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the  hands  of  those  who  might  purchase  it,  Scovill  v.  Thayer^  105 
TJ.  S.  143,  A  purchaser  of  the  stock  would  not  be  injured  by  the 
transaotion  unless  he  paid  more  for  it  than  it  was  worth;  and  every 
purehaser  would  stand  upon  the  particular  oironmstances  of  his  pur- 
chase. If  the  original  transaction,  in  connection  with  the  special 
facts  of  a  purchase  of  stock,  should  operate  as  a  fraud  upon  a  pur- 
chaser, the  cause  of  action  would  be  bis,  and  not  that  of  the  corpo- 
ration. The  fraudulent  character  of  the  transaction  was  imparted 
to  it  by  the  corporation  itself;  that  is,  by  those  .who  represented  all 
there  was  of  the  corporation.  The  remedy  of  the  complainant,  if  he 
has  been  deceived  into  the  purchase  of  stock  by  false  representations 
as  to  its  value,  is  against  those  who  have  misled  him.  Even  if  he 
could  recover  against  the  corporation  or  against  the  trustees,  (see 
Fosdick  T.  Sturges,  1  Biss.  255,)  the  corporation  has  no  canse  of  ac- 
tion against  the  trustees. 

Upon  the  argument  of  the  demurrer,  the  opinion  was  expressed  that 
the  bill  was  defective  in  not  alleging  the  necessary  efforts  of  the  com- 
plainant to  set  the  corporation  in  motion  to  seek  such  redress  as  it 
ought  to  seek,  within  the  rule  declared  in  Sams  v.  Oakland,  101  U. 
8.  460,  and  subsequent  cases  in  the  supreme  court.  It  has  been 
deemed  proper,  however,  to  meet  the  main  question  in  the  case  in 
disposing  of  the  demurrer. 

The  demurrer  is  sustained. 


L  StATDTB  of  LlMITATZaN& 

An  agreement  or  promise  made  witfaont  a  conalderatlon  to  poatpone  or  ex- 
tend tbe  time  at  payment  of  a  debt  or  demand  is  Toid,  and  does  not,  therefoTtt, 
prevent  tbe  running  of  the  statute  against  the  right  of  the  creditor  to  maintain 
an  action  theTeon. 

2.  Same — Acknowleogmbnt. 

From  an  acknowledgment  of  the  existence  of  a  deM  unrler  circurastanoes 
that  indicate  a  willingness  or  liability  to  pay  the  same,  the  law  will  imply  a 
promise  to  pay,  upon  which  an  action  may  be  nuUntalned  during  the  statutory 
period  of  limitation  thereafter. 

3.  New  PROMtsK— How  Pleaded. 

In  pleading  a  new  promise,  or  an  acknowledgroent  or  agreement  from 
Thioh  such  promise  will  tie  implied,  it  need  not  be  alleged  that  the  same  was 
made  In  writing,  but  that  fact  will  be  presumed  until  the  contrary  Is  shown. 

Action  to  Recover  Money. 

Thomas  N.  Strong,  for  plaintiff. 

James  F.  Watson  and  Edward  B.  Watson,  for  defendant. 
Deadt,  J.    This  action  is  brought  by  A.  T,  Green,  of  California, 
i^ainst  the  defendant,  a  corporation  duly  formed  under  the  laws  of 
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Oregon,  to  recover  the  sum  of  $3,000,  with  iDterest  from  June  1, 1875, 
amounting  to  $2,825.  The  action  was  commenced  on  November  10, 
1884;  and  it  is  alleged  in  the  complaint  that  on  April  17, 1875,  the  de- 
fendant vas  the  owner  of  96,325  acres  of  land  in  Dooglae  and  Coos 
eonnties,  in  this  state,  for  35,533  acres  of  which  it  bad  a  patent  from 
the  United  States,  and  was  entitled  to  a  patent  for  the  remainder ;  that 
the  defendant  then  agreed  with  the  plaintiff  that  if  he  would  find  a 
pnrchaser  for  said  lands,  it  would  pay  him  a  commission  of  $5,000; 
that  the  plaintiff  accepted  said  proposition,  and  afterwards,  on  Hay 
31,  1875,  the  plaintiff  found  a  person  who  pnrcfaased  said  lands  of  the 
defendant  at  one  dollar  per  acre,  and  paid  for  the  patented  portion 
thereof  at  once,  and  agreed  to  pay  for  the  remainder  as  soon  as  the 
patent  was  issued  therefor;  that  on  July  26, 1875,  the  defendant  paid 
the  plaintiff  on  account  the  sum  of  $2,000,  and  requested  him  "to 
wait  for  the  payment"  of  the  remaining  $3,000  until  it  received  the 
balance  of  the  purchase  price,  to  which  be  agreed;  that  the  plain- 
tiff at  the  same  time  agreed  to,  and  afterwards  did,  assist  the  defend- 
ant  to  get  the  remainder  of  said  purchase  price,  which  was  paid  to  it 
on  January  7,  1884-;  and  that  on  January  12th,  the  plaintiff  duly 
demanded  of  the  defendant  payment  of  said  $3,000,  with  legal  inter- 
est thereon  from  June  1,  f876,  which  it  refused.  The  defendant  de- 
murs, for  that  "it  appears  on  the  face  of  the  oomplaint  that  said  ac- 
tion was  not  commenced  within  the  time  prescribed  by  law,"  and  "is 
barred  by  the  statute  of  limitations." 

The  Code  of  Civil  Procedure,  §  66,  provides  that  the  defense  of  the 
statute  of  limitations  may  be  made  by  demurrer  when  it  appears  on  the 
face  of  the  complaint  that  the  action  has  not  been  commenced  within 
the  period  prescribed  by  law.  The  contention  of  the  defendant  is 
that  it  appears  from  the  complaint  that  whatever  was  to  be  paid  to 
the  plaintiff  for  his  services  in  procuring  a  pnrchaser  of  the  property 
was  due  and  payable  on  May  31,  1875,  when  the  service  was  per- 
formed, or,  at  the  furthest,  on  July  26th,  when  the  purchaser  paid  the 
first  installment  of  the  purchase  money,  and  the  plaintiff  received  the 
two-fifths  of  the  commission  claimed  by  him,  and  that  at  the  expira- 
tion of  the  six  years  thereafter,  to-wit,  July  26,  1881,  the  claim  for 
the  balance  of  $3,000  was  barred  by  the  lapse  of  time.  The  plain- 
tiff's answer  to  this  proposition  is  that  by  the  agreement  of  July  26th, 
the  payment  of  his  claim  was  postponed  until  the  defendant  should  re- 
ceive the  remainder  of  the  purchase  money,  which  did  not  occur  until 
January  7, 1884,  at  which  time  the  statute  commenced  to  run  against 
the  claim,  and  not  before;  citing  Webbers  WUiiams  College,  23  Pick. 
302;  Ang.  Lim.  p.  Ill,  §  120 ;  Lichiy  v.  55  Pa.  St.  434;  Irving 

V.  Veitck,  3  Mees.  &  W.  90.  According  to  tho  complaint  this  $3,000 
was  due  the  plaintiff  at  the  date  of  this  agreement,  and  had  been 
Binco  June  1st,  from  which  time  he  seeks  to  recover  interest  on  that 
sum.  Without  doubt,  if  the  arrangement  made  between  the  parties 
on  Jaly  26,  1875,  constituted  v,  valid  agreement,  the  day  of  payment 
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was  posiponed  nntil  January  7,  1884,  and  the  Btaiate  did  not  com- 
mence to  ran  antil  that  time. 

Bat  it  does  not  appear  that  there  was  any  consideration  for  the  • 

plaintiff's  promise  to  delay  action  in  the  premises.  The  defendant 
neither  gave  nor  forebore  anything  in  consideration  of  or  on  account 
of  the  plaintiff's  promise;  while,  on  the  other  hand,  the  plaintiff  un- 
dertook the  further  service  of  helping  to  obtain  the  remainder  of  the 
purchase  money  without,  as  appears,  any  compensation  therefor. 
The  promise  was  then  a  mere  nudum  pactum,  which  did  not  in  law 
prevent  the  plaintiff  from  maintaining  an  action  in  the  mean  time  to 
recover  whatever  was  due  him  from  the  defendant.  And  from  the 
time  the  plaintiff's  right  to  sae  commenced,  the  statute  commenced  to 
run  af^inst  it,tuid  out  it  off  by  June  1,  1881.  As  was  substantially 
said  in  Chace  v.  Chaptn,  130  Mass.  128,  of  a  similar  agreement  be- 
tween the  maker  and  payee  of  a  note  to  postpone  the  day  of  payment 
thereof,  there  is  no  advantage  to  the  defendant  nor  disadvantage  to 
the  plaintiff  growing  out  of  the  agreement  which  can  constitute  a 
consideration  for  the  plaintiff's  promise  to  postpone  the  payment  of 
the  sum  then  due  him,  and  therefore  it  is  not  binding  on  him.  Not- 
withstanding the  promise,  he  could,  at  any  time  within  six  years  from 
June  1, 1875,  have  maintained  an  action  against  the  defendant  to  re- 
cover the  unpaid  commission.  tSee,  also,  Shapley  v.  Abbott,  42  N. 
y.  447. 

The  cases  cited  by  connsel  for  the  plaintiff  do  not  support  his  con- 
tention in  this  respect.  In  Irving  v.  Veitck,  supra,  the  agreement 
to  postpone  the  payment  of  the  defendant's  notes  was  made  on  a 
valuable  consideration.  Besides,  there  were  payments  made  on  them 
within  six  years  before  the  action  was  commenced,  which  circum- 
Btance  of  itself  was  sufficient  evidence  of  an  acknowledgment  whereon 
to  raise  an  implied  promise  to  pay  the  notes.  In  lAchty  v.  Hugus, 
supra,  it  was  decided  that  the  statute  will  not  run  against  the  claim  of 
an  attorney  for  compensation  for  Bervices  until  the  undertaking  in 
which  he  is  engaged  is  performed,  or  the  relation  of  attorney  and 
elieut  is  termiuated.  To  the  same  effect  is  the  citation  from  Angel, 
s«pra.  Bat  the  relation  of  attorney  and  client  never  existed  between 
these  parties.  And  however  analogouB  the  relation  between  them 
may  have  been  to  that  of  attorney  and  client,  it  came  to  an  end  on 
June  1,  1S75,  and  the  only  rehttion  that  existed  between  them  there- 
after was  that  of  debtor  and  creditor.  The  plaintiff  was  nob  em->. 
ployed  for  a  continuous  and  indeffuite  service,  but  to  do  a  specific 
thing,— a  job;  to  find  a  purchaser  for  the  defendant's  land  at  an  agreed 
compensation.  This  he  did  on  May  31, 1875,  and  was  then  entitled  ■ 
to  his  commission.  Afterwards,  the  plaintiff,  on  receiving  two-fiftba 
of  what  was  due  him,  agreed  to  wait  for  the  payment  of  the  remain- 
der until  the  happening  of  a  certain  event. 

The  case  of  Webber  WiUhims  College,  supra,  is  not  in  point.  The 
plaintiff  held  the  note  of  the  defendant,  which  would  become  due 
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within  the  year.  The  defendant  wrote  to  the  plaintiff  asking  a  year's 
delay,  and  saying  that  the  right  of  the  latter  to  sue  should  not  be  prej- 
udiced by  the  delay.  The  creditor  answered,  denying  the  request,  but 
did  in  fact  delay  bringing  an  action  on  the  note  for  a  year,  and  until 
the  statute  ^lad  ran.  The  defendant  pleaded  the  statute,  and  the 
oourt  held  with  the  plaintiff.  The  matter  is  very  sammarily  and  some- 
what obscurely  disposed  of,  the  court  saying  that  the  defendant's  offer 
was  "a  good  waiver  of  the  statute  of  limitations."  The  expression 
"waiver  of  the  statnte^is  toisleading,  and  not  applicable  to  the  ease. 
A  party  may  be  said  to  waive  the  statute  by  not  pleading  it  when  he 
might,  but  not  otherwise ;  and  the  better  opinion  seems  to  be  that  the 
bar  of  the  statute  cannot  be  waived  or  renounced  in  advance,  as  that 
would  put  it  in  the  power  of  individuals  to  dispense  with  the  law,  con- 
trary to  the  public  policy  and  peace  it  is  intended  to  promote  and  pre- 
serve. Ang.  Lim.  §  247,  note.  Bat,  whatever  may  be  said  of  the 
grounds  of  the  decision,  there  is  no  doubt  of  its  correctness.  It  was 
a  clear  case  of  an  acknowledgment  of  the  existence  of  the  debt  by  the 
debtor,  under  circumstances  that  indicated  a  willingness  to  pay  the 
same,  from  which  the  law  implied  a  promise  to  pay  that  mig^t  be  en- 
forced by  an  action  within  the  statutory  period  thereafter.  And  so 
the  case  is  characterized  in  Shapley  v.  Abbott,  supra,  447,  and  in  Ang. 
Lim.  §  247,  note.  And  so  the  agreement' in  this  case,  so  far  as  the 
defendant  is  concerned,  may  be  the  equivalent  of  an  acknowledg- 
ment of  the  debt.  But  it  does  not  appear  from  the  complaint  to  have 
been  reduced  to  writing  and  signed  by  the  defendant. 

The  Code  of  Civil  Procedure,  §  24,  provides  that  "no  acknowledg- 
ment or  promise  is  sufficient  evidence  of  a  new  or  continuing  contract," 
to  take  a  case  out  of  the  operation  of  the  statute  of  limitations,  "nn- 
less  the  same  is  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby."  Bat  I  presame  the  rale  in  pleading  a  oontraet 
within  the  statute  of  frauds  applies  in  this  case.  It  is  sufficient  to 
allege  the  matter  according  to  its  tenor  or  legal  effect,  without  stating 
that  it  was  in  writing,  and  if  the  adverse  party  wishes  to  take  ad- 
vantage of  the  statute  he  must  aver  that  it  was  not  in  writing  as  a 
matter  of  defense  or  reply,  as  the  ease  may  be.  Lamb  v.  Starr, 
Deady,  353. 

Assuming,  then,  that  the  agreement  of  July  26th  was  in  writing,  it 
was  in  effect  a  valid  acknowledgment  of  an  existing  debt  that  the  de- 
fendant was  willing  to  pay.  And  from  this  the  law  would  imply  a 
promise  by  the  defendant  to  pay,  grounded  on  the  consideration  of 
the  antecedent  liability,  from  which  point  of  time  the  statute  of  lim- 
itations commenced  to  run  against  the  claim  anew.  Bell  v.  Morrigottf 
1  Pet.  351;  Ang.  Lim.  c.  22.  The  acknowledgment,  however,  does 
not  take  the  case  out  of  the  operation  of  the  statute  prospectively, 
but  only  as  to  the  past.  It  commences  to  run  again  simnltaneoas 
with  the  new  promise,  and  in  six  years  thereafter  bars  the  remedy 
thereon. 
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Now,  the  acknowledgment  in  ibis  ease  being  made  on  Jaly  26,  , 
1875,  the  atatate  had  ran  against  the  action  of  the  new  pronuBe  on 
the  Bame  day  in  1881.  It  is  admitted  that  tbia  action  is  barred  by 
lapse  of  time  unless  the  transaotion  of  July  26th  has  the  effect  to  save 
it.  Bnt,  as  we  have  seen,  it  is  void  as  an  agreement  to  postpone  the 
day  of  payment  for  want  of  a  consideration;  and,  though  good  as  an 
acknowledgment  from  which  the  law  would  imply  a  new  promise  to 
pay,  an  action  thereon  has  since  been  barred  by  lapse  of  time. 

The  demurrer  mast  be  sustained;  and  it, is  so  ordered. 


GoNBOT  V.  Obeooh  CoiraTBuoiiON  do. 

(Gireuit  Omtrt,  D.  Oregon.   March  6, 1888.) 

1.  OoKTRrBITTORT  NBOI.IOBITGB. 

What  is  known  as  "  contribntory  negligence  "  Is  a  defense ;  and  therefore,  in 
an  action  by  a  servant  against  his  master,  Co  recover  damages  for  an  injury  to 
the  person,  sustained  while  in  the  employment  of  the  lattor,  the  plaintiff  need 
not  allege  that  his  own  oegligence  did  not  contribute  to  the  result. 

2,  "On  on  About"  a  Cabtain  Dat. 

In  an  action  for  an  injury  to  the  person,  arising  from  the  negligence  of  the 
defendant,  it  was  alleged  in  the  complaint  that  the  injury  occurred  **  on  or 
about  '*  a  certain  day.  Hdd,  that  this  was  not  a  statement  of  any  distinct  day 
or  time,  and  therefore  It  did  not  appear  from  the  complaint  that  the  action  was 
barred  by  lapse  of  time ;  and  such  defense,  if  made  at  all,  must  be  made  by  an- 
swer. 

8.  TiMK  IN  Pleadtko. 

When  time  is  not  an  essential  element  of  the  cause  of  action,  under  the  Code, 
a  demurrer  will  not  lie  to  a  compluiot  for  want  of  a  date  to  a  material  fact  al- 
leged therein,  but  the  remedy  for  such  omission  la  a  motion  to  make  more  defi- 
nite and  certain  in  this  respect;  and  if  it  appears  on  the  face  of  such  amended 
comDiaint  that  the  axstlon  U  barred  by  lapae  ol  time,  the  defense  may  be  made 
hy  demurrer. 

Aotioti  for  Damages  for  Injury  to  the  Person. 
C.  E.  S,  Wood,  for  plaintiff. 

George  H.  Williams  and  George  H.  Durham,  for  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff,  a  citizen  of 
California,  against  the  defendant,  a  corporation  formed  under  the 
laws  of  Oregon,  to  recover  $50,000  damages,  for  injuries  to  his  person 
sustained  while  in  the  employ  of  the  defendant.  The  action  was 
commenced  on  November  12, 1884.  The  complaint  alleges  that  "on 
or  about"  November  13,  1883,  the  plaintiff,  while  in  the  employ  of 
the  defendant  as  foreman  of  a  gang  of  Chinese  laborers,  engaged  in 
the  conBtmction  of  the  railway  known  as  the  "Oregon  Short  Line," 
near  Meacham's  station,  in  this  state,  was  ordered  by  George  Gray, 
a  person  in  the  immediate  charge  of  the  business  for  the  defendant, 
"to  fire  certain  blasts;"  that  in  so  doing  he  "exercised  all  possible 
skill  and  precaution, "  but,  nevertheless,  the  said  blast  exploded  pre- 
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,    matarely,  and  eaused  great  injuiy  to  the  plaintiff,  including  the  loss  of 

his  sight;  and  that  the  cause  of  said  explosion  "was  the  defective  and 
faulty  fuse  sopplied  to  the  plaintiff  by  the  defendant,"  of  vhich  the 
latter  had  notice.  The  defendant  demurs,  for  that  (1)  it  appears  the 
action  is  barred  by  lapse  of  time ;  and  (2)  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

On  the  argument,  the  only  point  made  in  support  of  the  second 
cause  of  demurrer  was  that  it  did  not  appear  from  the  complaint  that 
the  plaintiff  was  aware  of  the  defect  in  the  fuse;  and  therefore  it 
does  not  appear  bat  that  his  own  negligence  contributed  to  his  injury. 
But  the  allegation  in  the  complaint,  that  the  plaintiff  used  "all  possi- 
ble skill  and  precaution"  in  firing  the  blast  in  question,  is  equivalent 
to  an  allegation  that  he  was  not  guilty  of  any  negligence  in  the  prem- 
ises. And  if  knowledge  of  the  faulty  condition  of  the  fuse  would,  un- 
der the  circumstances,  make  his  conduct  negligent,  an  averment  that 
he  acted  prudently,  or  not  negligently,  is  equiralent  to  a  denial  of 
such  knowledge.  But  I  do  not  think  it  necessary  for  the  complaint 
to  contain  any  allegation  on  the  subject.  The  law  does  not  presume 
that  any  one  is  negligent;  especially  when  such  negligence  may  or 
will  result  in  his  own  personal  injury.  True,  if  it  appears  on  the 
trial,  whether  from  the  evidence  of  the  plaintiff  or  defendant,  or  both, 
that  the  former  was  guilty  of  "contributory  negligence, "  as  it  is  called, 
he  cannot  recover.  But  he  is  neither  bound  to  allege  nor  prove  that 
he  was  not  guilty  of  such  negligence,  in  order  to  make  out  a  case 
against  the  defendant.  It  is  matter  of  defense;  and  if  the  defend- 
ant would  avail  himself  of  it,  he  must  allege  and  prove  it. 

So  much  upon  principle ;  but  on  authority  the  rule  is  unsettled  in 
the  state  courts.  In  Thomp.  Neg.  1176,  it  is  stated  that  18  of  the 
states  of  this  Union  are  nearly  evenly  divided  on  the  question  whether 
"contributory  negligence"  is  a  part  of  the  plaintiff's  case  or  a  matter 
of  defense;  while  in  New  York  and  other  states  the  decisions  are  ir- 
reconcilable. But  the  learned  author,  speaking  for  himself,  says  (1 175} 
that  such  negligence  is  properly  a  matter  of  defense.  Since  the  pub- 
lication of  tlMs  work  the  supreme  court  of  this  state  appears  to  have 
decided  that  it  is  a  part  of  the  plaintiff's  case;  at  least,  there  is  a 
dictvm  to  that  effect  in  Walsh  v.  Oregon  Ry.  d  Nav.  Co.  10  Or.  253. 
Bat  the  decisions  of  the  national  courta,  including  the  supreme  one, 
are  otherwise,  and  that  is  sufficient  to  control  the  action  of  this  court. 

In  Knareshoronfjh  v.  Belcher  S.  Min.  Co,  3  Sawy.  446,  it  was  held 
that  a  complaint  which  only  alleged  that  the  plaintiff  sustained  an 
injury  from  a  defective  platform  negligently  provided  by  the  defend- 
ant was  sufficient,  and  that  knowledge  of  such  defect  on  the  part  of 
the  plaintiff,  as  evidencing  contributory  negligence,  must  be  shown  by 
the  defendant.'  In  Holmes  v.  Oregon  d;  C.  lly.  Co.  6  Sawy.  289,  8.  C. 
5  Fed.  Rep.  523,  this  court  held  that  contributory  negligence  is  a  de- 
fense, the  burden  of  proof  to  establish  which  is  on  the  defendant ;  at 
the  same  time  saying :  "Any  other  rule  than  this  violates  all  the  anal- 
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ogieB  of  tbe  law,  and  is  practically  illogical  and  tmjuat."  In  Rail- 
road Co.  T.  Gladmon,  16  Wall.  401,  the  sapiemo  ooturt  decided  that 
want  of  care  on  the  part  of  the  plaintiff,  or  what  is  termed  "oontrib- 
otory  negligence,"  is  a  defense. 

The  first  ground  of  demarrex  is  based  on  sabdivision  7  of  section 
66  of  the  Code  of  Civil  Procedure,  which  permits  a  demurrer  to  the 
complaint  when  it  appears  therefrom  that  the  action  has  not  been 
commenced  within  the  time  limited  by  law.  According  to  the  com- 
plaint, the  injury  was  sustained  by  the  plaintiff,  and  the  right  of  ac- 
tion therefor  accrued,  **od  or  about"  November  13, 1882;  and  the  ac- 
tion was  commenced  on  November  12, 1884.  The  action  was  barred 
(Code  Civil  Proc.  §  8)  within  two  years  from  the  time  the  right  to  sue 
acemed;  and  if  the  allegation  that  the  injury  was  received  "on  or 
about"  the  13th,  is  equivalent  to  an  averment  that  it  did  occur  oa 
the  13th,  the  action  was  commenced  in  time.  But  an  averment  that 
a  fact  occurred  "on  or  about"  a  certain  day,  is  not  an  averment  that 
it  occurred  on  any  distinct  day  or  time.  The  actual  day  or  time  may 
be  either  before  or  after  the  one  stated  with  an  '*on  or  about."  In 
short,  the  averment  amounts  to  nothing,  so  far  as  time  is  ormcerned. 
U.  S.  V.  WinsloWf  8  Sawy.  343.  This  being  so,  it  does  not  appear 
on  the  face  of  the  complaint  when  the  right  of  action  accrued,  and 
therefore  it  cannot  be  said  that  the  action  was  not  commenced  in 
time,  and  a  demurrer  for  that  cause  will  not  lie. 

At  common  law  the  rule  was  that  every  material  fact  in  the  dec- 
laration should  be  stated  with  a  distinct  averment  of  time  and  place. 
1  Chit.  PI.  287,  288.  And  there  is  no  reason  why  this  rule  should 
not  be  applied  to  the  statement  of  a  fact  in  a  complaint  nnder  the 
Code  of  Civil  Procedure.  The  latter  (section  66,  sub.  2)  requires  the 
facts  constitnting  the  canse  of  action  to  be  oonoisely  and  intelligibly 
stated.  But  the  time  and  place  when  and  where  each  of  such  facts 
occurred,  though  proper  and  convenient  to  be  alleged,  as  a  matter  of 
form,  are  not  absolutely  necessary  to  a  sufficient  statement  of  a  cause 
of  action,  unless  where  time  is  a  material  element  thereof,  or  the  ac- 
tion is  local. 

The  time  when  the  plaintiff  received  this  injury  is  not  a  matter  of 
substance  necessary  to  a  sufticient  statement  of  the  cause  of  action, 
of  which  such  injury  or  fact  is  a  part,  but  rather  an  incident  or  qual- 
ification of  the  same.  The  statement  of  the  fact  of  the  injury,  with- 
out the  day  it  occurred,  is  so  far  a  sufficient  statement  of  a  cause  of 
action,  and  the  complaint  would  support  a  verdict  and  judgment 
thereon.  At  common  law,  the  omission  to  state  the  day  in  such  a 
case  could  only  be  taken  advantage  of,  as  a  matter  of  form,  by  a  spe- 
cial demurrer;  at  least,  after  the  statute  of  27  Elizabeth.  Gould,  PL 
468.  And  for  this  remedy  the  Code  of  Civil  Proc.  §  84,  has  substi- 
tnted  the  motion  to  make  more  definite  and  certain.  See  People  v. 
Ryder,  19  N.  Y.  433,  439. 

It  follows  that,  if  the  defendant  wants  to  make  the  defense  of  the 
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statute  of  limitatioas  in  this  case,  be  mnst  plead  it  in  lizs  answer;  and 
this  is  the  better  way;  or  he  may  move  to  make  the  complaint  more 
definite  and  certain  in  respect  to  the  date  when  the  injury  ooonnred, 
and  if  it  then  appears  that  the  action  is  barred  by  the  lapse  of  time, 
he  may  make  the  defense  by  demnixer  to  the  amended  complaint. 


Dnitbd  States  v.  Mathbws.' 
{Oireuit  (hurt,  8.  D,  Ohio,  W.  D.   Februaiy  26, 188S.) 

1.  EXCBSBIVB  COUFBNUTIOIT  IN  PENBIOH  GASBS— KbfKAI^  OP  AOT  OF  ILUtOE  8, 

1881 — Effect  of,  on  Pekding  Prosbcotionb. 

A  pending  prosecution  for  receiving  excessive  compensation  for  prosecuting 
pension  claims  in  violation  of  the  act  of  June  20,  1878,  is  not  affected  by  the 
repeal  of  the  clause  of  the  general  appropriation  act  of  March  3, 1881,  relat- 
ing to  act  of  June  20,  1878,  by  the  act  of  July  4,  1884.  although  the  repealiog 
act  contains  no  saving  clause  as  to  pending  prosecutions.  BectioD  13,  ^v.  St., 
operates  to  save  prosecutions,  generally,  upon  repeal  of  statutes  upon  which 
they  are  founded,  unless  the  eontraiy  is  exptea^y  provided  in  the  repealing 
act.  U  S.  V.  Van  VUO^  22  Fbd.  Bbf.  fill ;  U.  S.  Hagw,  22  Fbd.  Kbp.  708, 
not  followed. 

2.  Rbpealb— Saving  Pending  pHoaEcorroNB — Section  13,  Rbt.  St. 

Section  13,  Rev.  St.,  which  provides  that  "the  repeal  of  any  statute  shall  not 
have  the  clftiCt  to  release  or  extinguish  any  penaUy,  forfeiture,  or  liabUU]/  in* 
curred  under  such  statute,  unless  the  repealing  act  shall  so  expressly  provide, 
and  sach.statute  shall  be  treated  as  remaining  in  force  for  the  purpose  of  aut- 
taining  any  proper  action  or  prosecution  for  the  eaforc«nent  of  such  pen^ty, 
forfeiture,  or  liability,"  h^d  to  cover  a  prosecution  under  a  statute  which  au- 
thorizes imprisonment  aa  well  as  fine.    U,  8.  r.  TTMct,  3  DilL  032,  followed. 

Motion  in  Arrest  of  J adgment. 

Ckanning  RichardSf  U.  S.  Atty.,  and  Henry  Booper,  Asst.  U.  S. 
Atty.,  for  United  States. 

Alfred  Yaple,  for  defendant. 

Sage,  J.  The  defendant  was  indicted  March  8,  1884,  under  sec- 
tion 5485,  Bev.  St.,  for  receiving  for  his  services  in  prosecuting  a  pen- 
sion claim  a  greater  compensation  than  the  $10  allowed  by  the  act  of 
July  20,  1878;  the  provisions  of  section  5485  having  been,  by  a 
clause  of  the  general  appropriation  act  of  March  3,  1881,  made  ap- 
plicable to  any  person  who  should  violate  the  provisions  of  said  act 
of  July  20,  1878.  The  defendant  was  tried  and  convicted  before  the 
repeal,  July  4, 1884,  of  the  clause  of  the  act  of  March  3, 1881,  above 
referred  to.  The  repeal  of  the  act  of  1881  is  without  any  Ba\dng 
clause  as  to  offenses  already  committed,  or  prosecutions  already  be- 
gun. That  upon  the  repeal  of  a  penal  statute  without  such  saving 
clause,  judgment  will  be  arrested  even  after  conviction,  is  so  well  set- 
tled as  not  to  require  verification.  But  section  IS  of  the  Bevised 
Statutes  of  the  United  States  provides  that  ''the  repeal  of  any  statute 

^Iteported  by  Harper  &  Blakcmore,  Esq<).,  of  the  Cincinnati  bar. 
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shaiU  not  hare  the  effect  to  release  or  extiugaish  any  penalty,  forfeit- 
ure, or  liability  inoarred  under  each  statute,  unless  the  repealing  act 
shall  BO  expressly  provide ;  and  such  statute  shall  be  treated  as  remain- 
ing in  force  for  the  purpose  of  sustaining  any  proper  action  or  prose- 
cution for  the  enforcement  of  such  penalty,  forfeiture,  or  liability." 
This  general  provision,  in  the  chapter  of  the  Bevised  Statutes  relat- 
ing to  the  form  of  statutes  and  effect  of  repeals,  made  the  insertion  of 
a  saving  clause  in  the  repealing  enactment  of  July  4, 1884,  unneces- 
sary. 

It  is  urged  that,  inasmuch  as  the  punishment  for  violation  of  sec- 
tion 5485  is  a  fine  or  imprisonment  at  hard  labor,  or  both,  section  13 
is  not  broad  enough  to  cover  this  case;  that,  here  is  neither  "forfeit- 
ure" nor  "liability,*  and  that  "penalty"  cannot  be  properly  con- 
strued to  include  imprisonment,  even  if  it  could  be  held  to  include  a 
fine,  which  counsel  for  defendant  denies.  Penalty  is  the  puoishmeut 
inflicted  by  law  for  its  violation.  The  term  is  mostly  applied  to  a 
pecuniary  punishment,  (2  Bonv,  L'aw  Diet.  399,)  but  it  is  not  ex- 
elnsively  so.  The  case  of  17.  8.  t.  UlHci,  8  Dill.  583,  is  in  point 
upon  all  the  propositions  urged  on  behalf  of  the  defendant.  In  that 
case  Mr.  Justice  Milleb,  sitting  as  circuit  justice  with  Tbbat,  J.,  held 
that  the  thirteenth  section  of  the  Bevised  Statutes  contains  a  general 
provision  changing  the  rule  of  the  common  law  invoked  in  favor  of  the 
defendant  in  this  case;  and  he  says  that  the  section  was  intended  to 
repeal  the  rule.  It  is  only  necessary,  in  passing  upon  the  motion,  to 
quote  the  language  of  Justice  Milleb  from  page  534 : 

**Xow,  the  counsel  for  the  defendant  argues  that  neither  the  word  *  penalty,* 
'forfeiture,'  nor  'liability,'  is  equivalent  to  the  word  'punishment;'  and 
therefore  that  the  section  under  which  these  indictments  are  drawn  is  re- 
peided,  unless  the  penal  sanction  is  comprehended  by  the  term  <  penalty,'  and 
this,  he  insists,  means  only  that  which  can  be  enforced  by  a  civil  action;  or 
by  the  term  'forfeiture,'  which  relates  merely  to  property;  or  by  the  term 
'  liability,'  wtiich  he  says  means  merely  subject  to  a  civil  proceeding.  But, 
without  attempting  to  go  into  a  precise  technical  definition  of  each  of  these 
words,  it  is  my  opinion  that  they  were  used  by  congress  to  include  all  forms 
of  punishment  for  crime;  and  as  strong  evidence  of  this  view  I  found,  during 
the  progress  of  the  argument,  and  called  the  attention  of  the  counsel  to,  a  sec- 
tion which  prescribed  fine  and  imprisonment  for  two  yeara,  wherein  con- 
gress used  the  words  '  shall  be  liable  to  a  penalty  of  not  less  than  one  thou- 
sand dollars,  •  •  •  and  to  imprisonment  not  more  than  two  years.' 
Moreover,  any  man  using  common  language  might  say,  and  very  properly, 
that  congress  had  subjected  a  party  to  a  liability ;  and,  if  asked  what  liability, 
might  reply,  a  liability  to  be  imprisoned.  This  is  a  very  general  use  of  lan- 
guage, and  surely  it  would  not  be  understood  as  denoting  a  civil  proceeding. 
I  think,  therefore,  tliat  this  word  *  liability'  is  intended  to  cover  every  form 
of  punishruent  to  which  a  man  subjects  liimself  by  violating  the  common 
laws  of  the  country.  Besides,  as  my  brother  Treat  reminds  me,  the  word 
'  prosecution '  is  used  in  this  section,  and  tliat  usually  denotes  acriminal  pro- 
ceeding." 

I  am  referred  to  the  cases  of  U.  S.  v.  Van  VUet,  22  Fed.  Eep.  641 : 
and  U.  S.  v.  HagvXf  22  Fed.  Bei>.  706.   In  neither  case  does  the  re- 
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port  Bbow  that  section  13  was  referred  to  or  considered,  and  I  think 
that  I  am  bound  to  recognize  U.  S*  r.  Ulrici  as  the  better  authority. 
The  motion  is  overruled. 

See  U.  8.  T.  Van  Viiet,  aaU,  36,  reversing  U.  S.  t.  Van  VUet,  22  Fid.  Bsf.  611. 


License  of  Patent— Constrdction  ob;  Teiims— Implied  MBASiHa — JuRranic- 

nOS  OF  CiRCOIT  CODRT — BlLI,  FOB  DlSCOVEUT  AND  AcC0UKT^ClT12K!I8HIP. 

A  liccose  granted  the  use  of  a  certain  slioe-eening  machine,  embodying  a 
patent  which  was  apccific-d  hy  its  numhcr,  date,  and  the  name  of  the  paicniee; 
*'  said  machiuoT}-  also  cmbodriDg  other  patents  which  the  said  party  of  the  llrst 
part  now  has,  or  may  hereafi'er  obtain,  applicable  to  the  said  machine,  or  cither 
of  them,"  The  licengi;  then  gave.the  uae  of  the  abovc-meulioned  patent,  and 
also  other  patents  granted  (o  Lyman  K.  Bhikc,  August  14,  IbSi},  "for  t)ie  term 
of  the  existence  of  the  said  patents,  or  any  of  tlicm,  and  of  all  renewals  or  ex- 
tensions of  the  same,  *  *  «  and  also  all  patents  which  the  said  parly  of 
tlie  tlrst  part  now  has,  or  may  hereafter  obtain,  whether  as  original  pnti'Uice 
or  hy  a<>sigDment  or  license,  applicable  to  said  machine,  and  all  extensifins  and 
renewals  of  the  same."  The  license  also  provided  "  Uiat  this  lease  and  Hconse 
sliatl  continue  (provided  the  lessee  comply  with  the  tiirms  thereof)  until  the 
expiration  of  all  the  Idlers  patent  wliicli  the  lessees  arc  hereby  licensed  to  use, 
or  any  extensions  or  renewals  of  the  same."  The  Blake  patents  of  l>=yO  ex- 
pired August  14, 1881,  but  the  machine,  at  the  execution  of  the  license,  em- 
boilied  other  patents  not  specifically  deslgnnted  in  it,-  which  did  Dcit  expire 
^until  September  6,  1887.  JMd,  that  the  license  did  not  expire  on  Auj^ist  i4, 
'3.881,  the  date  of  the  expiration  of  the  Bhike  patents  of  18(iu,  but  continued  in 
force  until  ^ptember  (i,  ISr^T,  the  date  of  the  expiration  of  the  term  of  the 
youHfjesl  patent  emlindied  in  the  leased  machine.  A  bill  praying  discovery 
and  account  for  refnsal  to  pay  royalties  under  such  a  license  is'suatainahle  iu 
the  circuit  court  when  the  parties" are  citizens  of  different  states. 

In  Equity.  Bill  for  discovery,  and  an  account  brought  by  plainti£F, 
Gordon  McKay,  as  owner  and  licensor  of  certain  patents  against  the 

defen'tiints  Charles  Mace  and  others,  as  licensees. 

By  the  license,  dated  April  1872,  the  plaintiff  leased  to  the  de- 
fendants— 

"The  McKay  sewing-iuachine  Xo.  1278  for  uniting  the  soles  of  boots  and 
shoes  to  tlieir  vamps  or  iippors,  constructed  according  to  the  specifications, 
and  euiljodying  the  invention  contained  and  set  forth  in  letters  patont  of  the 
United  States,  granted  to  Lyman  B.  Blake  on  the  sixth  day  of  July,  1858, 
channeling  machine  No.  822,  and  bohbin  winder  No.  17G;  said  machinery 
also  emboiiijing  other  patents  trlilch  the  said  party  uf  the  first  part  uoio  has 
or  may  hereafter  obtom,  applicable  to  the  said  machine,  or  eitJier  of  them. 

"And  the  said  party  of  the  first  part  doth  also  hereby  license  the  said  party 
of  the  second  part  to  use  the  said  patent  above  mentioned,  granted  to  Lvmiin 
R.  Blake  on  the  sixth  day  of  July,  lHi>8,  and  also  the  patents  granted  to  tlie  said 
Lyman  R.  Blake  on  the  fourteenth  day  of  August,  A.  D.  1860,  on  the  process 
of  making  a  boot  or  shoe,  and  on  the  article  so  made /or  the  term  of  tkeeaa- 
iatence  of  said  patents,  or  anp  of  them,  and  qfall  renewals  and  ej^emiom  qf 

t  Reported  by  Albert  B.  UoUbert,  Esq.,  of  UiePbllti  o'.piila  bv. 


McKay,  Trustee,  v,  Macb  and  others.* 


[Gircuit  Court,  E.  D.  Penn$j/lvania.   October  20,  1884.) 
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tha  tanUt  said  patents  having  been  assigned  by  said  Lyman  B.  Blake  to  said 
Gordon  McKay,  trustee;  and  aUo  all  patents  which  the  said  party  of  the 
first  part  now  has  or  may  hereafter  obtain,  whether  as  original  patentee,  or 
by  assignment  or  license,  applicable  to  said  machine,  and  all  extensions  and 
renewals  of  the  same." 

It  vas  further  provided — 

"Tbat  tiiis  lease  and  license  shall  continue  (provided  the  lessees  comply  with 
the  terms  and  condlUons  tliereof)  mitil  ttie  expiration  of  all  the  Utters  patent 
tehich  the  lessee  are  hereby  licemsed  to  vse,  or  any  extension  or  renewals  of 
the  same;  and  upon  the  expiration  ttiereof,  the  lessees  shall  deliver  to  the 
lessor,  his  snocessora,  legal  representatives,  or  assigns,  the  machines  hereby 
leased  in  good  order,  natural  wear  and  tear  alone  excepted;  and  the  stdd 
lessees  shall  thereupon,  if  they  have  kept  all  the  condiiious  o£  this  lease  and 
license,  have  the  right  to  purchase  said  machines  for  tbe  sum  of  one  dollar." 

The  licensees  agreed  to  pay  .as  rent  for  tbe  maebines,  and  for  tbe 
license  to  use  tbe  patents,  the  snm  of  10  cents  for  every  pair  of  shoes 
made  on  the  machines,  or  instead  thereof,  to  purchase  and  apply  to 
every  pair  of  shoes  thns  made  a  license  stamp,  according  to  the  sched- 
nle  annexed  to  tbe  license.  They  also  covenanted  to  keep  a  daily  ac- 
count of  ail  boots  and  shoes  sewed  on  the  machines,  and  to  send  a 
copy  of  the  account  to  the  licensor  on  the  first  of  every  month.  The 
defendants  accepted  this  license,  and  oontinuonsly  from  its  date  en- 
joyed the  nse  of  the  licensed  machines;  but  after  August  14:,  1881, 
they  refused  to  render  any  account  or  to  pay  license  fees.  They  ^ 
claimed  that  as  Aogost  14, 1881,  was  tbe  date  of  the  expiration  of  the 
Blake  patents  of  1860,  which  were  specifically  designated  in  the  li- 
cense, it  followed  that  the  license  expired  on  that  date.  On  tbe  other 
hand,  it  vras  contended  by  the  plaintiff  that  tbe  machinery  embodied 
other  patents,  not  designated  by  name  in  the  license,  but  included 
under,  the  general  language  of  the  licensing  elanse,  the  terms  of  which 
had  not  yet  expired,  and  tbat  the  license  remained  in  force  until  the 
expiration  of  the  youngest  of  these.  The  patents  not  mentioned  in 
the  license,  but  claimed  to  be  included  under  the  licensing  clause, 
were  the  McKay  and  Matbies- patent  of  August  12,  1862,  the  McKay 
and  Blake  improvement  of  December  13,  1864,  and  the  Blake  patent 
of  September  6,  1870.  The  name  of  each  of  these  patents  was  con- 
spicuously stamped  on  the  machine  used  by  the  defendants.  The 
defendants  also  set  up  the  defense  that  in  this  case  there  could  be 
no  equitable  jurisdiction. 

Elias  Merwin,  [Francitr  Rawle  and  Walter  Oeorge  Smith  with  him,) 
for  plaintiff. 

Francis  T.  Chambers  and  Furman  Sheppardp  {George  Harding  with 
them,)  for  defendants. 
Before  MoKsnnan  and  Butleb,  JJ- 

McEenhas,  3.  The  right  of  the  complainant  to  the  relief  which  he 
prays  depends  upon  the  ascertainment  of  the  date  at  whiob  a  license 
granted  by  bim  to  tbe  respondent  expires.  Tbe  oonstruction  of  this 
license  is  not  unattended  with  difficulty,  growing  out  of  the  inaoonracy 
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of  some  of  its  phraseology,  and  the  collocation  of  the  phraee  defining 
its  duration,  but  with  the  assistance  of  an  argument  of  uncommon 
vigor  and  clearness  on  both  sides,  we  have  reached  a  conclusion  which, 
in  our  judgment,  effectuates  the  inteation  of  the  parties,  and  a  just  so- 
lution of  the  controversy.  The  license  is  dated  April  29,  1872.  By 
its  first  clause  the  complainant  "leased"  to  the  respondents  "the  Mc- 
Kay sewing  machine  No.  1,378,  *  •  •  constructed  according  to 
the  specifications,  and  embodying  the  invention  contained  and  set 
forth  in  letters  patent  of  the  United  States,  granted  to  Lyman  B. 
Blake  on  the  si&th  day  of  July,  1858,  channeling  machine  No.  823 
and  bobbin  winder  No.  17^6 ;  said  macfainery  also  embodying  other  pat- 
ents which  the  said  party  of  the  first  part  now  has  or  may  hereafter 
obtain  applicable  to  the  said  machine,  or  either  of  them."  By  the 
second  clause  *'the  said  party  of  the  first  part  doth  also  hereby  license 
the  said  party  of  the  second  part  to  use  the  said  patent,  above  men- 
tioned, granted  to  Lyman  B.  Blake  on  the  sixth  day  of  July,  1858, 
and  also  the  patents  granted  to  the  said  Lyman  B.  Blake  on  the  four- 
teenth day  of  August,  A.  D.  18C0,  on  the  process  of  making  a  boot 
or  shoe,  and  on  the  article  so  made,  for  the  term  of  the  existence  of 
said  patents,  or  any  of  them,  and  of  all  renewals  and  extensions  of 
the  same,  said  patents  having  been  assigned  by  said  Lyman  K.  Blake 
to  said  Gord(Hi  McKay,  trustee;  and  also  all  patents  which  the  said 
party  of  the  first  part  now  has  or  may  hereafter  obtain,  whether  as 
original  patentee,  or  by  assignment  or  license,  applicable  to  said  ma- 
chine, and  all  extensions  and  renewals  of  the  same." 

At  the  date  of  the  license  other  patents  than  these  individuated  by 
specific  des^nation  were  owned  and  controlled  by  the  lioensor,  were 
actually  embodied  in  the  leased  machine,  and  were  essential  to  its 
profitable  use.  They  were- the  McKay  and  Mathies  patent  of  August 
12, 1863,  the  McKay  and  Blake  improvement  patent  of  December  13, . 
1864,  and  the  Blake  patent  of  September  6, 1870,  for  17  years,  and 
expiring  September  6, 1887.  These  patents  were  within  the  general 
description  of  the  licensing  clause,  and  are  therefore  comprehended 
by  its  terms,  as  fully  as  if  they  had  been  specifically  identified.  The 
Blake  patents  of  1860  were  extended  until  August  14, 1881,  when  they 
finally  expired.  Since  that  date  the  respondents  have  continued  the 
nse  of  the  leased  machines  and  the  above  recited  patents  without  the 
payment  of  the  royalties  agreed  upon,  or  rendering  any  account  of 
them,  according  to  the  requirements  of  the  license,  upon  the  hypothe- 
sis that  it  was  then  terminated  by  its  own  limitation.  Considering 
the  clauses  of  the  license  above  quoted  by  themselves,  this  contention 
is  not  without  at  least  plausible  warrant.  The  right  to  use  all  the 
patents  referred  to  is  conferred  by  the  license,  without  restriction,  but 
the  duration  of  such  use  is  apparently  referred  to  "the  term  of  the  ex- 
istence" of  the  Blake  patents,  or  any  of  them.  The  phrase  which  limits 
the  term  of  the  license  is  connected  with  the  description  of  the  Blaise 
patents,  and  is  expressly  applicable  to  them,  and  it  is  not,  therefore, 
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nnreaBonable  to  hold  that  the  entire  Heeiue  ia  terminable  by  the  ex- 
piration of  these  patents. 

On  the  other  band,  the  consideration  is  not  without  great'  weight 
that  the  liceneor  ooald  not  have  intended  to  concede  to  the  lioeneeee 
the  uncompensated  use  o£  patents,  which  imparted  to  the  leased  ma- 
diines  their  ctiti  value,  and  had  many  years  to  run  after  the  lapse  of 
two  years,  when  the  Blake  patents  expired,  or  evm  after  the  posaible 
extension  of  them  for  seven  years,  for  the  meager  consideration  of  a 
moderate  royalty,  payable  only  during  these  periods.  However  this 
may  be,  the  parties  have,  in  a  subsequent  part  of  the  license,  declared 
their  own  nnderstanding  of  its  terms,  and  that  is  decisive  of  its  mean- 
ing. In  stibdivision  S,  under  the  eighth  head  in  the  license,  it  is  agreed 
**that  this  lease  and  Ucense  shall  continue  (provided  the  lessees  com- 
ply with  the  terms  thereof)  untU  the  expiration  of  all  the  lettera  patent 
wkieh  the  lesBees  are  hereby  Heeiued  to  u$e\  or  any  extensione  as  renew- 
ale  of  the  aame^*'  This  laJigaage  is  unambiguous,  and  applies  to  aU 
the  patents,  whether  specifically  or  generally  described,  the  right  to 
use  which  is  authorized  by  the  license.  In. this  category  are  several 
patents,  as  before  stated,  which  were  embodied  in,  or  ingrafted  upon, 
the  leased  machine.  The  youngest  of  them,  the  Blake  patent  of 
September  6,  1870,.cotttinaeB  in  force  until  September  6,  1887,  and 
nmst  therefore  be  taken  as  the  measure  of  the  duration  of  the  license. 
Of  the  remaining  ground  of  defense  it  is  sufficient  to  say  that  it  is 
nnsustained.  Nor  is  a  more  extended  discussion  of  the  pleas  to  the 
jurisdiction  of  the  court  required.  The  parties  are  eitisens  of  differ- 
ent states;  and  the  bill  prays  for  a  discovery  and  aecount.  These 
are  recogaized  heads  of  equity  jurisdiction,  and  are  cognizable  in 
thia  court,  although  the  groundwork  of  the  relief  sought  is  a  contract 
touching  the  use  of  letters  patent,  because  adequate  relief  cannot  be 
obtained  in  a  court  of  law. 

There  muat  therefore  be  a  decree  in  favor  of  the  complainants  for 
diseovery  and  an  aeeount,  as  prayed  for ;  and  ooansel  will  aooordingly 
^paze  (me. 


Unxoh  Tcbing  Co.  and  others  o.  Fattbbsoh  Go.  and  others. 

(Circuit  Court,  8.  D.  Neva  York,  Februaty  8, 188S.) 

1.  Patents— Reissue. 

Reissued  letters  patent  granted  to  Enocb  Osgood,  assignor,  etc.,  July  30, 
1878,  for  sn  tmproTement  tu  process  far  rendering  leather,  etc.,  soft,  flexible* 
and  fmpervloQs  to  gas,  are  for  the  same  inveDtloa  describM  in  Uie  original, 
granted  April  16,  1878,  and  valid. 

2.  Sakb — Ibfrinoement. 

Such  reissued  patent  is  not  Infringed  by  the  compound  of  f^ycerlne,  soap, 
borax,  and  sulphate  of  iron,  as  used  by  defendants  In  nunnfactarliig  their  ^ba 
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tuhing;  the  functloo  of  the  glue  in  such  cotnponndheing  to  make  the  tube  gas- 
proof, of  the  glycerine  to  make  it  flexible,  and  of  the  other  ingredients  to  cura 
the  glue  and  glycerine  so  that  they  will  not  melt  when  subjected  to  heat. 

In  Equity. 

Wetmore,  Jenner  d  Thompson,  for  complainants. 

Benjamin  F.  Thurston  and  Wilmartk  H.  Thunton,  for  defendant. 

Wallaob,  J.  The  reissued  letters  patent  granted  to  Enooh  Osgood, 
assignor,  etc.,  July  30,  1872,  for  an  improrement  in  processes  for 
rendering  leather,  etc.,  soft,  flexible,  and  impervioas  to  gas,  and  which 
are  alleged  to  be  infringed  by  the  defendants,  are  for  the  same  inyeri- 
tion  described  in  the  oi'iginal,  and  the  defense  so  far  as  it  rests  apon 
the  invalidity  of  the  reissne  is  not  tenable.  The  specification  of  tfa^ 
original  patent  to  Osgood,  granted  April  16,  1878,  describes  his  in- 
vention as  "a  new  and  improved  process  of  rendering  leather,  fibrous 
and  porous  materials,  impervious  to  gas,  preventing  all  Rases  from 
penetrating  or  escaping  from  such  materials  when  made  into  bags, 
tnbes,  or  other  forms,"  The  specification  proceeds :  "My  inventioii 
relates  to  the  use  of  glycerine  for  tbis  purpose,  and  I  carry  out  my  in- 
vention as  follows :  The  substances  to  be  rendered  impervious  are 
first  wrought  into  the  desired  form.  When  the  articles  are  dry  they 
are  saturated  with  glycerine  by  immersion  therein,  or  any  process  suit- 
able therefor.  This  treatment  renders  them  impervious  to  gas,  pre- 
venting either  its  escape  therefrom  or  penetration  thereinto."  The 
claim  is:  "The  herein  described  process  of  rendering  leather,  fibrous 
and  porous  substances,  impervious  to  gas,  preventing  the  penetration 
into  or  the  escape  of  gas  therefrom  by  the  application  thereto  of  glyc- 
erine, substantially  as  set  forth."  *** 

In  the  specification  of  the  reissue,  the  invention  is  described  to 
consist  "in  treating  or  saturating  the  leather,  skin,  cloth,  or  other 
article  to  be  rendered  pliable  and  gas-tight,  with  glycerine.  The 
article  to  be  prepared  by  my  process  is  saturated  by  immersion  in 
glycerine,  with  or  without  the  aid  of  heat,  or  the  glycerine  may  be 
rubbed  in,  or  be  applied  by  thorough  brushing,  or  otherwise.  The 
substances  to  be  rendered  soft  and  pliable,  and  impervious,  may  or 
may  not  be  first  wrought  into  the  desired  form  before  beii^  treated 
with  glycerine." 

The  claims  of  the  reissue  are  as  follows:  (1)  As  a  new  article  of 
manufacture,  leather  or  skin,  or  their  equivalent,  saturated  with 
glycerine,  whereby  said  article  is  rendered  impervious  to  gas,  and 
soft  and  flexible,  substantially  as  described.  (2)  The  herein  de- 
scribed process  of  rendering  diaphragms,  tubes,  and  vessels  of  leather, 
skin,  or  other  fibrous  and  porous  material,  impervious  to  gas,  soft  and 
flexible,  by  saturating  or  treating  the  same  with  glycerine,  snbstan- 
tially  as  set  forth. 

The  real  discovery  of  Osgood  was  a  new  treatment  of  leather,  etc., 
with  glycerine.  He  was  not  the  inventor  of  glycerine.  He  conld 
not  patent  any  undiscovered  property  of  glyeerine  or  a  result  merely. 
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Glycerine  vras  disoovered  by  Scheele  in  1779.  Upon  the  proofs,  it 
seems  that  glycerine  had  never  been  applied  by  saturation  to  leather, 
etc.,  nntil  Osgood  applied  it.  If  bis  new  applioation  of  the  article 
produced  a  new  and  asefnl  result  he  was  entitled  to  a  patent  for  his 
process,  or  for  the  new  product  of  bis  process,  or  for  both  the  pro- 
cess and  the  product.  What  that  process  was  is  very  clear.  It  was 
a  treatment  of  leather,  etc.,  by  saturation  with  glycerine.  The  degree 
of  saturation,  if  there  are  any  degrees,  is  not  pointed  out  unless  by 
describing  the  zesnlt.  The  saturatioi)  may  be  effected  by  immersion 
or  by  any  other  process  that  will  saturate  the  material.  When  the 
material  is  impervious  to  gas  the  treatment  is  complete.  Osgood 
saw  fit  in  his  original  patent  to  claim  the  process  only.  After  the 
lapse  of  four  years  his  right  to  claim  the  product  has  been  aban- 
doned and  lost  by  laches.  If  there  was  any  mistake  or  inadvertence 
it  was  apparent  on  first  inspection  of  the  claim. 

The  second  claim  in  the  reissue  is  no  broader  than  the  claim  of  the 
original,  and  is  for  the  same  invention.  In  the  original  the  claim 
properly  construed,  as  has  been  shown,  was  one  for  the  process  of 
treating  leather,  etc.,  by  saturation  with  glycerine  nntil  it  becomes 
impervious  to  gas.  Unless  the  material  is  sufficiently  saturated  either 
by  immersion  or  in  some  other  way  to  be  impervious  to  gas,  the  pro- 
cess described  and  claimed  is  not  employed.  All  reference  to  the  re- 
sults of  the  process  in  the  specification  and  the  claims  is  superfluous 
and  meaningless,  except  so  far  as  .the  statement  of  the  results  pro- 
duced enter  into  the  description  oi  the  process,  and  serve  to  point  out 
what  extent  of  Batnrati(m  is  a  necessary  part  of  the  process.  Accord- 
ing to  the  new  olaim  the  material  must  be  saturated  snftcienUy,  not 
only  to  render  it  soft  and  pliable,  but  also  impervious  to  gas.  If 
there  is  any  difference  between  this  and  the  claim  of  the  original 
patent  it  is  one  which  tends  to  narrow  the  claim. 

The  defendante  are  manafaetnrers  of  gas  tabmg,  and  make  that 
artiole  under  several  patents  which  they  control.  In  making  their 
tubing  they  use  a  wire  spiral  or  core,  which  they  sover  with  cotton 
braid  oiled  with  boiled  linseed  oil.  After  it  has  become  dry,  the  tube 
thus  formed  is  immersed  in  a  vessel  containing  a  compound  of  glue, 
glycerine,  soap,  borax,  and  sulphate  of  iron.  In  this  compound  the 
function  of  the  glue  is  to  make  the  tnbe  gas-proof,  of  the  glycerine  to 
make  it  flexible,  and  of  the  other  ingredients  to  cure  the  glue  and 
glycerine  so  that  they  will  not  melt  when  subjected  to  heat.  The  com- 
l)oand  thus  composed  is  not  an  infringement  of  the  complainant's 
)>atent.  it  is  not  saturated  with  glycerine  to  the  degree  required  by 
the  patented  process.  It  is  not  sufficiently  saturated  to  render  it  im- 
pervious to  gas,  but  is  composed  of  an  ingredient  impervious  to  gas, 
which  is  treated  with  glycerine  in  order  to  make  it  pliable.  Certainly, 
the  cotton  braid  is  not  saturated  with  the  glycerine  so  as  to  be  imper- 
vions  to  gas ;  the  treatment  first  applied  to  it  of  saturating  it  in  boiled 
oil  is  oalealated  to  prevent  it  from  becoming  saturated  by  ihe  oom- 
v.2dF^o.2— 6 
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pound  with  whioh  it  is  next  treated.    That  no  amount  of  satnration 
of  snob  material  with  glycerine  woold  render  it  gas-tight  ia  oiearly 
shown  by  the  proofs. 
The  bill  is  dLsmissed. 


OoXiOATB  V.  GOHPAONIB  FbAHOA|SE  DO  TBLSaBAPHB  OB  FaAIS  X  KhW 

Tore. 

(OtreuU  Gffurt,  8.  D.  Jfma  Tork.  Januaty  30,  1885.) 
Patbntb— Bri,i,  OP  DiaoovaBT— AcaiMr  at  Law  fob  iNPsnrasMEirT— Oobfoba- 

TION  DKFKITOAHT. 

A  bill  In  equity  may  be  maintained  in  the  United  (States  circuit  court  against 
a  corporation  to  compel  a  discovery  in  aid  of  an  action  at  law  brouglit  against 
1  to  recover  damages  for  tlie  Infringement  of  a  patent. 

In  Equity. 

Betts,  Atterhury  d  Bettt,  for  complainants. 

Blatchford,  Seward,  OrUwold  dt  Daeoata,  for  defeindaiit.  C.  A.  Sew- 
ard and  Chas.  M.  Dacoitaf  of  connsel. 

Wallaob,  J.  The  complainant  has  filed  a  bill  of  diseoTeiy  in  aid 
of  a  pending  action  at  law  in  this  court,  wherein  he  is  the  plaintiff, 
brought  against  the  defendant  to  recover  damages  for  the  infringe- 
ment ot  letters  patent  for  an  invention.  The  subject  of  the  patent  is 
an  improvement  in  electric^  conductors  for  submarine  telegraphic 
purposes.  The  bill  avers  that  the  defendant  operates  a  cable  tele- 
graph under  water,  extending  from  the  coast  of  France  to  some  point 
on  or  near  Gape  Cod,  Massachusetts,  and  also  operates  lines  of  tele- 
graph wire,  including  a  number  of  river  and  water  crossings  in  the 
United  States,  and  employs  the  plaintiff's  invention  in  such  lines  of 
cable  tel^raph;  that  in  the  suit  at  law  the  defendant,  in  its  answer, 
has  pleaded  no q -infringement  of  said  letters  patent;  that  the  com- 
plainant is  unable  to  prosecute  his  action  at  law  without  a  full  dis- 
covery of  the  method  of  insulation  of  the  said  lines  of  cable  telegraph, 
for  the  reason  that  such  lines  are  under  water  and  under  the  control 
of  the  defendant,  and  in  localities  unknown  to  the  defendant,  and  are 
not  open  to  his  inspection ;  and  that  be  cannot  prove  with  accuracy 
and  completeness  the  damages  that  he  has  suffered  by  reason  of  the 
infringement  without  the  discovery  by  the  defendant  of  the  locality 
and  length  of  said  lines,  the  number  of  the  conducting  wires  com- 
posing said  lines,  and  without  the  inspection  of  certain  contracts  in 
defendant's  possession  which  disclose  the  mode  and  materials  o(  the 
eonstruetion  of  its  cables;  all  of  which  matters  and  things  are  solely 
within  the  knowledge  of  the  defendant,  and  unknown  to  the  complain- 
ant. The  defendant  has  demurred  to  the  bill,  and  the  main  points 
made  by  the  demurrer  are — Firtt,  that  the  defendant,  as  a  eorpora^ 
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tion,  cannot  be  compelled  to  make  a  discovery ;  and,  second,  that  the 
court  Bhoald  refuse  to  entertain  the  bill,  because,  under  sections  724, 
858.  Bev.  St.,  and  the  existing  practice  at  law,  discorery  is  no  longer 
neoeraary,  but  the  plaintiff  can  obtain  in  the  Btiit  at  law  all  neces- 
sary enctonce  by  an  examination  of  the  officers  of  the  defendant  and 
by  compelling  a  production  of  all  books  or  writings  containing  perti- 
nent evidence.  —  - 

Undoabtedlyf  a  corporation  cannot  be  compelled  to  answer  under 
oath  to  a  bill  in  eqnity.  It  answers  only  under  the  seal  of  the  cor- 
poration. It  is  for  this  reason  the  practice  obtained  of  making 
the  officers  of  the  corporation  parties  to  the  bill  and  requiring  them 
to  answer  the  interrogatories.  This,  however,  does  not  excuse  a  cor- 
poration from  answering,  and  the  complainant  is  entitled  to  an  answer 
from  a  corporation  as  well  as  from  an  individual,  although  the  value  of 
the  answer  as  evidence  may  not  be  worth  the  expense  of  the  exper- 
iment. Although  no  officer  or  agent  is  made  a  party  to  the  bill,  it  is 
still  the  duty  of  the  corporation  to  oanse  diligent  examination  to  foe 
made,  and  give  in  its  answer  all  the  information  derived  from  such  ' 
examination ;  and  if  it  alleges  ignorance  without  excuse,  a  disposition 
on  its  part  to  defeat  and  obstmet  the  course  of  justice  may  be  in- 
ferred which  will  justify  the  court  in  charging  it  with  the  costs  of  the 
suit.  Attorney  General  t.  Burgesses  of  East  Retford^  3  Mylne  &  K. 
35.  There  is  nothing,  therefore,  in  the  fact  that  the  defendant  is  a 
corporation  to  defeat  the  cconplainant's  right  to  maintain  a  bill  of  dis- 
covery. 

Under  the  existing  practice  in  courts  of  law  in  this  state,  a  plain- 
tiff can  obtain  the  evidence  of  a.  defendant  upon  the  trial  by  examin- 
ing him  as  a  witness,  and  can  obtain  a  prodaction  of  books  and  papers 
both  before  and  upon  the  trial.  He  can  also  compel  a  sworn  answer 
to  his  complaint,  and  thus  require  the  defendant  to  admit  or  deny  un- 
der oath  fljl  the  material  allegations  of  fact  in  his  complaint.  The 
practice  which  thus  prevails  is  the  practice  of  the  federal  courts  also, 
by  force  of  sections  724,  858,  914,  Eev,  3t.  He  cannot  obtain  the  tes- 
timony of  the  defendant  before  the  trial  in  an  action  pending  in'  this 
court,  although  he  can  do  so  in  the  state  courts,  because  section  861 
<rf  the  Bevised  Statutes,  as  construed  in  Beardslep  v.  LiKeU,  14  Blatohf. 
102,  requires  such  testimony,  unless  taken  de  bene  esse  or  by  commis- 
sion, to  be  taken  in  the  presence  of  the  court  and  jury  at  the  trial. 
See,  also,  Easton  v.  Hodges,  7  Biss.  324. 

The  jurisdiction  in  equity  for  discovery  originated  in  the  absence 
of  power  in  coorts  of  law  to  compel  a  discovery  by  their  own  process, 
either  by  mean%  of  the  oath  of  a  party  or  by  the  prodaction  of  deeds, 
books,  and  writings  in  his  possession  or  control.  But  it  does  not 
follow,  because  courts  of  law  now  have  power  to  extend  such  relief, 
that  a  court  of  equity  should  forego  the  exercise  of  an  ancient  and 
well-settled  jnrisdiction.  No  principle  is  more  vigorously  asserted 
by  courts  of  equity  than  that  they  will  not  yield  a  jurisdiction  once 
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legitimately  exercised  becauBe  an  enlargement  of  the  ordinary  powers 
of  courts  of  law  has  rendered  a  resort  to  equity  no  longer  necessary. 
There  can  be  no  ebb  and  flow  of  jurisdiction  dependent  upon  external 
changes.  Being  onoe  legitimately  rested  in  the  court,  it  must  remain 
there  until  the  legislature  shall  abolish  or  limit  it;  for  without  some 
positive  act  the  just  inference  is  that  the  legislative  pleasure  is  that 
the  jurisdiction  shall  remain  upon  its  old  foundations.  Story,  Bq. 
§  64.  Accordingly,  it  has  been  frequently  held  that  a  court  of  equity 
should  not  refuse  to  entertain  a  bill  for  discovery,  although,  by  the 
«alargement  of  the  jurisdiction  and  remedies  exercised  by  courts  of 
law,  similar  relief  could  be  obtained  by  the  complainant  in  his  ac- 
tion at  law.  Lovell  v.  Galloway,  17  Beav.  1 ;  British  Empire  Ship- 
ping Co.\,  Somes,  3  Kay  &  J.  433;  SliotwelVs  Adm'r  Y.Smith,  20  N. 
J.  Ch.  79;  Cannon  v,  McNab,  48  Ala.  99;  Milhapa  v.  Pfeiffer,  44 
Miss.  805. 

It  is  obviously  desirable  to  ascertain  the  merits  of  a  case  at  its  out- 
let, so  far  as  may  be  practicable,  when  this  can  be  done  with  the 

formalities  and  safeguards  of  regular  procedure,  rather  than  to  await 
the  result  of  an  elaborate  trial.  The  saving  of  time  and  expense 
which  may  thus  be  effected  is  beneficial,  not  only  to  the  immediate 
litigants,  but  to  the  public  also.  There  are,  therefore,  persuasive  con- 
siderations why  a  party  should  be  permitted  to  resort  to  a  bill  of  dis- 
covery when  the  facts  alleged  in  the  bill  reasonably  indicate  that 
SQch  a  remedy  will  conduce  to  the  safe  and  convenient  prosecution 
of  his  action  or  defense  at  law.  It  is  the  rule  of  the  English  courts 
that  a  party  may  maintain  a  bill  of  discovery  in  equity,  not  only 
when  he  is  destitute  of  other  evidence  than  the  oath  of  the  adverse 
party  to  establish  his  case,  but  also  to  aid  such  evidence  or  to  render 
it  unnecessary.  Montague  v.  Dtidman,  2VeB.  Sr.398;  FinchY. Finch, 
Id.  491;  Brereion  v.  Gamut,  2  Atk.  241.  In  Earl  of  Glengall  V. 
Fraser,  2  Hare,  99»  it  was  said  by  Vice-Chancellor  Wyobam:  "The 
plaintiff  is,  in  this  court,  entitled  to  an  answer  from  the  defendant, 
not  only  in  respect  to  facts  which  he  cannot  otherwise  prove,  but  also 
as  to  facts,  the  admission  of  which  will  relieve  him  from  the  neces- 
sity of  adducing  proof  from  other  sources."  There  are  many  Amer- 
ican authorities  to  the  same  effect,  among  which  may  be  cited  Marth 
V.  Davison,  9  Paige,  580;  Peck  v.  Ashley,  13  Meto.  481;  Stacy  v. 
Pierson,  3  Rich.  Eq.  152;  Williann  v.  Wunn,  8  Blackf.  477. 

Other  authorities  hold  that  in  order  to  maintain  such  a  bill  it  must 
appear  affirmatively  that  the  case  of  the  party  at  law  cannot  be  es- 
tablished by  the  testimony  of  other  witnesses,  or  without  the  aid  of 
the  discovery  he  seeks.  Such  is  the  rule  declared  in  Brown  v.  Swann, 
IQ  Pet.  497,  where  it  is  held  that  the  complainant  must  show  by  his 
bill  that  he  is  unable  to  prove  the  facts  sought  to  be  discovered  by 
other  testimony  than  that  of  the  defendant.  That  was  a  case,  how- 
ever, in  which  the  complainant  sought  general  relief  as  well  as  dis- 
eovery,  thus  seeking  to  withdraw  the  whole  jurisdiction  from  the  eourt 


Dgi  ized  by  Google 


COLOITE  V.  COUPAONIB  FBAVOAISB  DU  CBLVOB^PHE  SB  PABIB  A  N.  T.  86 

of  law  of  a  cause  of  action  properly  triable  there  and  transfer  it  to  a 
court  of  equity ;  and  the  decision  is  not  applicable  where  the  bill  is 
for  discovery  merely.  Story,  Eq.  Fl.  §  324.  The  same  observation 
applies  to  the  case  of  Drexel  t.  Berncy,  14  Fbd.  Itep.  368,  decided  in 
this  coort. 

A  consideration  peculiar  to  a  bill  of  discovery  like  the  present,  in 
which  the  complainant  seeks  a  discovery  concerning  the  infringement 
of  a  patent,  should  be  adverted  to.  Courts  of  equity  in  patent  causes 
sometimes  exercise  the  power  of  granting  to  a  complainant  an  in- 
spection of  alleged  infringing  devices  as  incidental  to  ordinary  dis- 
covery. Vidi  T.  Smith,  3  El.  &  Bl.  969;  Morgan  v.  Seward,  1  Webst. 
Fat.  Cas.  169;  Russel  v.  Cou'ley,  Id.  468;  Skaw  v.  Bank  of  England, 
22  Law  J.  Exoh.  26.  Courts  of  law  have  no  such  authority,  but  power 
to  do  so  was  conferred  in  England  upon  common-law  courts  by  15  & 
16  Yict.  c.  83,  §  42.  Manifestly,  cases  may  occur  where  the  exercise 
of  this  power  is  necessary  in  order  to  prevent  a  defendant  from  profit- 
ing  by  his  own  artifice.  Tbe  case  made  by  the  present  bill  is  one 
where,  if  the  defendant  has  appropriated  the  complainant's  invention, 
it  would  be  (^vionsly  difficult,  if  not  impossible,  to  prove  the  fact  un- 
less an  inspection  were  granted.  « 

In  reaching  the  conclusion  that  the  demurrer  should  be  overruled, 
the  statutory  provision  (section  723,  Bev.  St.)  which  prohibits  the 
federal  courts  from  sustaining  suits  in  equity  where  a  plain,  adequate, 
and  complete  remedy  may  be  had  at  law,  has  not  been  overlooked. 
It  has  been  decided  in  some  of  the  states,  where  equity  jurisdiction 
is  restricted  by  a  similar  statutory  regulation,  that  a  bill  of  discovery 
will  not  be  sustained  when  the  common-law  courts  are  competent  to 
compel  the  disclosure  sought.  Hall  v.  Joiner,  1  S.  0. 186 ;  McOougk 
T.  Ituurance  Bank,  2  Ga.  151 ;  liiopelle  v.  Doellner,  26  Mich.  102. 

Section  738  was  originally  section  16  of  the  judiciary  act  of  1789, 
and  was  considered  as  declaratory  merely  as  early  as  the  case  of 
Boyce  v.  Grundy,  3  Fet.  210.  It  may  well  be  insisted  that  a  dis- 
coveiy  by  a  bill  in  equity  affords  a  more  adequate  and  complete  rem- 
edy than  a  discovery  upon  the  trial  of  the  action  at  law  by  the  tes- 
timony of  an  adverse  party.  This  is  certainly  so  if  a  bill  may  be 
zosorted  to  in  order  to  enable  a  party  to  dispense  with  the  necessity 
of  proof  from  other  sources  upon  tbe  trial  of  the  suit  at  law.  Power 
is  conferred  upon  the  supreme  court  to  prescribe  rules  regulating  tlie 
practice  of  the  circuit  courts  in  equity,  and  it  is  more  properly  the 
Xnrorince  of  that  court  than  of  the  circuit  court  to  determine  what,  if 
any,  innovations  shall  be  made  in  the  existing  practice  in  conse- 
quence of  the  more  enlarged  powers  now  enjoyed  by  courts  of  law. 
Until  some  action  by  that  court,  this  court  should  be- slow  to  declare 
that  a  jurisdiction  so  ancient  and  so  convenient  as  that  of  discovery, 
^onld  be  snzrendered,  or  should  depend  upon  the  accidents  of  legis- 
lation respeoting  the  practice  of  common-law  courts. 


Dgi  ized  by  Google 


S6 


Hapoood  and  others  v,  Bobbnstook  and  others. 
{Oireuit  Court,  8.  D,  JVew  York.   Febraary  7, 1886.) 

1.  Patents— AoHBEMENT  akd  License— Assiosmbnt  of  Pateni^Isjowctioii. 

A  party  who  purchases  a  patent  and  takesaa  aaBlgnm At  thereof,  with  knowl- 
edge of  an  existing  agroement  and  license  granted  to  another,  wlU  be  bonad 
therebj,  and  may  be  restrained  from  Tiolating  the  terms  of  the  agreemeat. 

2.  Baub— Bpecivio  PsnrouMANCB. 

■  Equity  does  not  generally  decree  specific  performance  of  contracts  relating 
to  personal  property,  bat  will  do  so  when  the  subject  is  the  exclusive  right  to 
manufacture  and  sell  a  patented  article,  and  in  such  a  case  will  also  enjoin  the 
breach  of  a  negative  covenant. 

In  Equity. 

J.  C.  HueHonf  for  complainants. 
Dickerson  d  DickirKm,  for  defendants. 

Wallace,  3,  The  complainants*  motion  for  a  preliminary  injnno- 
tion  is  founded  on  a  )>iU  which  shows  that  in  August,  1884,  one  Alice 
D.  Hadtock,  who  was  then  the  owner  of  a  patent  for 'an  improvement 
in  bustles,  entered  into  an  agreement  with  the  complainants  which 
is  set  oat.  By  the  terms  of  that  agreement  Hadlook,  in  consideration 
of  certain  royalties  to  be  paid  from  time  to  time  by  the  complainants, 
conveyed  to  them  "the  sole  and  ezclasive  right  and  privilege  to  man- 
ufacture and  sell"  the  patented  bustle  anywhere  in  the  United  States* 
with  the  exception  that  they  were  not  to  sell  the  bustles  in  Chicago, 
and  reserving  to  Hadlock  herself  the  privilege  to  mannfaoture  and 
sell  the  bustles  in  any  part  of  the  United  States.  By  the  second 
clause  of  that  agreement  Hadlock  covenanted  "not  to  form  any  stock 
company  or  copartnership  for  the  purpose  of  manufacturing  the 
bustle."  By  the  third  clause  she  agreed  that  oomplunants  might  pros- 
ecute infringers,  and  thai  any  moneys  which  might  be  the  outcome 
of  any  suits  for  infringement  brought  by  complainants  should  belong 
to  tbem.  The  bill  further  alleges  thai  defendant  Bosenstock  asserts 
that  October  4,  1884,  he  obtained  an  assignment  of  the  patent  from  ^ 
Hadlock,  and  is  now  the  sole  and  exclusive  owner  thereof;  that  ai- 
though  complainants  have  fully  performed  their  agreement  with  Had- 
lock the  defendants  assert  that  bis  rights  under  said  agreement  have 
been  forfeited  and  terminated;  and  that  the  defendant  Bosenstock 
is  now  manufacturing  and  selling  the  patented  bustles  in  the  city  of 
New  York.  It  is  also  alleged  that  Bosenstock  bad  full  knowledge  of 
all  the  rights  and  equities  of  the  complainants  at  the  time  he  acqtiired 
the  assignment  of  the  patent.  The  prayer  of  the  bill  is  for  an  in- 
junction restraining  Bosenstock  from  interfering  with  the  oomplun- 
ants*  rights  amd  privileges  under  their  agreement  with  Hadlock,  and 
from  making,  selling,  and  using  the  patented  bustles.  The  defend- 
ants claim  that  Bosenstock  is  now  the  owner  of  the  patent,  and  ad- 
mit that  he  purchased  it  from  Hadlock  with  knowledge  of  the  termls 
of  the  agreement  between  her  and  the  complainants. 
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Ab  the  requisite  divereity  of  citizenship  exists  between  the  parties, 
and  is  alleged  in  the  bill  to  oonier  jurisdiotion  upon  this  court,  th^ 
jarisdiction  does  not  depend  upon  the  patent  lavs,  but  apon  general 
principles  of  equity.  Assuming  that  the  complainants  did  not  acquire 
by  their  agreement  vith  Hadlock  the  legal  title  to  the  patent,  and 
therefore  could  not  maintain  an  action  for  infringement  except  in 
the  name  of  the  owner  or  with  the  owner  joined  as  a  party,  it  is 
nevertheless  true  that  they  acquired  an  extensive  beneficial  interest 
in  the  patent.  The  second  clause  of  the  agreement  shows  that  the 
right  reserved  to  Hadlock  was  intended  to  be  a  personal  privilege 
merely.  The  complainants,  therefore,  acquired  the  whole  monopoly 
of  the  patent  except  in  Chicago,  and  subject  to  the  right  of  Hadlock 
to  sell  the  bustles  when  she  manufactured  them  herself  or  bought 
them  from  the  complainants  or  their  vendees.  If  Hadlock  were  now 
selling  the  patented  articles  in  New  York,  not  manufactured  by  her- 
self or  by  the  complainants,  no  doubt  is  entertained  that  she  could  be 
enjoined  at  the  sait  of  the  complainants.  The  complainants  would 
not  be  restricted  to  a  remedy  at  law  for  damages  for  breach  of  cove- 
nant. Equity  wiU  enjoin  the  breach  of  n^ative  covenants  whenever 
it  would  decree  a  specific  performance  of  the  agreement  between  the 
parties.  8uch  a  remedy  is  said  by  a  commentator  of  authority  to  fur- 
nish the  complement  to  t^e  relief  by  specific  performance.  Bisp.  Eq. 
S  461. 

Although  equity  does  not,  as  a  general  rule,  decree  specific  perform- 
ance of  contracts  relating  to  personal  property  this  is  because,  ordi- 
narily, adequate  compensation  in  case  of  a  breach  may  be  obtained  by 
way  of  damages  at  law.  It  is  apparent  that  such  a  consideration 
cannot  apply  to  an  agreement  like  the  present,  because  from  the 
nature  of  the  subject-matter  it  would  be  impossible  in  many  cases  to 
ascertain  the  damages  which  licensees  might  sustain  by  reason  of 
being  deprived  of  their  rights  to  use  an  invention.  Agreements  for 
the  assignment  of  a  patent,  and  for  delivery  of  chattels  which  can  be 
supplied  by  the  vendors  alone,  and  for  renewals  of  leases,  are  among 
those  which  will  be  specifically  enforced,  {Binney  v.  Annan,  107  Mass. 
94;  Fry,  Spec.  Perf.  §  38;  Fumival  v.  Crew,  3  Atk.  83-87;  Burke 
V.  Smythe,  3  Jones  &  L.  193;  Willis  v.  Astor,  4  Edw.  Ch.  594,)  and 
are  sufiBciently  analogous  in  their  character  to  the  present  agreement 
to  bring  this  case  within  the  authorities.  As  Eosenstock  had  full 
knowledge  of  the  complainants*  equities  these  equities  are  impressed 
upon  the  title  he  acquired,  and  restrict  his  rights  to  the  same  extent 
as  though  the  title  remained  in  Hadlock.  He  can  be  compelled  to 
do  and  not  to  do  those  things  which  Hadlock  ought  or  ought  not  to 
do.  He  knew,  or  was  bound  to  know,  that  if  Hadlock  intended  by  a 
sale  of  her  patent  to  put  it  out  of  her  power  to  perform  her  agree- 
ment with  oomplainants  the  transaction  was  intended  as  a  fraud 
npon  them.  He  was  either  a  party  to  this  fraudulent  design,  or  he 
intended  to  recognize  complainants'  rights.  In  either  case  he  stands 
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towards  the  complainanta  in  the  place  she  would  oconpy  if  ahe  nov 
owned  the  patent,  and  must  abide  by  the  agieement. 
An  injonotitm  is  granted. 


The  Szdhet.^ 

The  WiliiIau  Wosdkn.' 

Fbotidsmob  Washihoton  Ins.  Co.  v.  The  Sidney,  and  her  Consort^ 
The  William  Wobden,^ 

(Diitriet  Oourt,  8.  D.  Jfm  York.   Januarj  30, 1885.] 

1.  InBURAKOB—StTBRoaATioN—NEGLTOBNCB— Parol  JDtidbncb. 

A  cargo  of  wheat,  from  the  west  to  New  York,  waa  laden  at  Buffalo,  through 
M.  &  Co.,  forwftrderg,  on  the  canal-hoat  \V.,  and  insured  by  tUera  as  part  of  the 
price  of  freight  agreed  upon.  At  the  beginning  of  the  season,  M.  &  Co.  had 
taken  out  au  "open  policy"  with  the  libelants  "  for  whom  it  may  concern," 
which  required  that  each  transaction  under  it  should  Lie  entered  in  an  accom- 
panying policy  book,  or  indorsed  on  the.policy,  stating  the  persons  on  whose 
account  it  was  effected.  A  certificate  payable  to  order  was  issued  on  this  trans- 
action to  H.  &  Co.,  in  their  names,  without  the  words  "  On  account  of  whom  it 
may  concern,"  or  equivalent  words,  and  their  names  only  were  entered  in  the 
policy  book.  M.  &  Co.  delivered  the  certificate,  indorsed  by  them,  along  with 
the  bill  of  lading  signed  by  the  captain  of  the  W.,  which  they  also  signed,  to 
the  agents  of  the  owuers,  paying  gome  $200  pHor  charges,  and  also  making 
further  advances  to  the  captain  for  the  trip.  They  took  frohi  the  master  a  sep- 
arate bill  of  lading  in  which  they  were  described  as  shippers,  and  in  which  the 
boat  and  cargo  were  consigned  to  their  own  New  York  agents,  for  their  own  pro- 
tection. While  the  Worsen  was  coming  down  the  Hudson,  in  charge  of  the 
Sidney,  both  vessels  belonging  to  the  same  owner,  a  steara-tiue  on  the  Sid- 
ney burst ;  the  vessels  drifted  and  stranded  upon  an  island  and  the  W.'s  cargo 
was  tost.  The  owners  abandoned  to  the  insurers,  who  paid  them  as  for  a  total 
loss,  and,  claiming  to  be  subrogated  to  the  rights  of  tlie  owners  against  the  car- 
riers, nied  a  libel  against  the  S.  and  W.  to  recover  for  the  loss.  Held,  that  tlie 
consignees,  the  carrier,  and  M.  ft  Co.  had  each  an  insurable  Interest  in  the  cargo 
to  its  whole  value :  that  a  policy  "  for  whom  it  may  concern  "  assures  all  persons, 
having  an  insurable  interest,  that  are  intended  to  be  covered  by  It,  whether 
known  to  the  insurers  or  not ;  that  the  conditions  of  the  policy  and  the  cerlifl- 
cate  in  this  case  limited  the  general  words  of  the  policy,  and  that  only  M.  & 
Co.,  the  per^ions  named,  were  "  the  assured  "  under  the  policy ;  and  that  the 
persons  and  interests  assured  cnuld  not  be  enlarged  by  parol  evidence,  and  that 
the  libelants,  on  paying  the  owners,  as  indorsees  of  the  certificate,  were  subro- 
gated to  the  rights  of  M.  ft  Co.  only. 

%,  BAME— CARBfEBEl— AORNCT— BbNEFIT  OF  IN&UBANCB. 

M.  &  Co.,  in  procuring  freight  and  making  advances  on  account  of  the  car- 
rier, acted  as  his  agents.  The  insurance  effected  by  M.&  Co.  was  intended  for 
the  benefit  of  the  shipper,  the  carrier,  and  for  themselves,  and  was  effected  upon 
the  request  and  authority  of  both,  there  bein|;  no  express  reference  to  subroga- 
tion in  the  policy.  Held,  that  such  subrogation  is  a  mere  equity,  depending;  on 
the  actual  relation  of  the  various  parties  to  one  another,  and  Is  therefore  sub- 
ordinate to  the  equitable  rights  existing  between  a  principal  and  his  agent, 
vfao  effects  the  insurance  for  the  benefit  of  both;  that  the  payment  by  the  iu- 
surers  in  this  case  to  the  owners,  was,  in  effect,  the  same  as  a  payment  t6  M.  ft 
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Co.,  and  by  the  latter  to  the  owDen ;  that  on  payment  of  the  Insurance  to  M. 
&  Oo. ,  the  carrier,  as  priDciful,  could  have  compelled  a  pavment  by  M.  &  Co  , 
as  hU  agents,  to  the  owners,  la  discharge  of  tb^ir  joint  liability  under  the  bill 
of  lading;  and  therefore  that  no  equitable  right  of  Subrogation  existed  through 
M.  &  Co.,  against  the  carrier,  in  favor  of  ibe  in&urerB. 
3.  Same— VoLDNTABT  Settlksjent — NBaLioENCifi — iiuuDKH  01"  Pboof — Privies. 
The  policy  excepted  loss  through  "  witnt  of  ordinary  care  and  skill  in  navi- 

fating  said  boats."  Held,  that  if  the  case  were  one  of  doubt  whether  the  losti 
appcned  by  negligence  or  not,  and  if  the  carrier  were  not  equitably  entitled 
to  the  benefit  of  the  policy,  tlie  insurers  might  have  paid  the  owners  of  the 
goods  with  an  assignment  'of  all  claims  for  dam»ges  to  themselves,  and  thuu 
Have  prosecuted  the  carriers  for  indemnity,  and  rccovert'd  on  proof  that  the 
loss  wag  in  fact  due  to  negligence  of  the  carrier ;  but  that  as  the  company  has 
once  paid  the  owner  upon  a  voluntary  settlement,  as  upon  a  loss  under  the 
policy,  and  the  carrier  being  equitably  entitled  to  the  beueht  of  the  policy,  bo 
is  entitled  to  the  benefit  of  the  settlement  made  under  it;  and  that  such  a  aet- 
tlemeot  canDot  be  set  aside  except  for  duress,  fraud,  or  mistake,  and  that  the 
burden  of  proof,  in  an  action  to  recover  back  the  money  from  the  carrier,  was 
upon  the  libelants  to  show  tlie  fraud  or  mistake,  and  also  that  the  loss  was 
within  the  exception  of  the  policy,  and  not  a  Valid  claim. 
4  Bave— Loss  NOT  Covered  bt  PoiiICT. 

And  as  the  libel  cliargod  negliireace,  and  the  answer  denied  it,  and  averred 
tliiit  the  stranding  of  the  boat  occurred  undor  such  circumstances  as  negatived 
thcchargeof  negligence,  and  no  proof  l>eiag  offered  by  either  party  on  tliis 
point,  or  that  there  was  any  fraud  or  mistake  in  the  aetUement,  held,  the  liinl- 
anl  could  not  recover  on  the  claim  that  the  loss  was  not  covered  by  the  policy. 

In  Admiralty. 

D.  McCarthy,  for  libelants. 
Hyland  d'  Zabnskie,  for  respondents. 

Brown,  J.  The  libelants,  at  Buffalo,  insnred  a  cargo  of  wheat  on 
board  the  oanal-boat  Worden,  in  tow  of  the  Sidney,  consigned  to  Ar- 
mour, Plankinton  &  Co.,  of  New  York.    One  of  the  steam-flues  of  the 

Sidney  having  burst  while  she  was  coming  down  the  Hudson  river, 
she  became  unmanageable,  and,  as  the  answer  states,  drifted  with  the 
tide  upon  the  rocks  of  Esopus  island,  whereby  the  cargo  on  board  the 
Worden  was  lost.  Thd  cargo  was  abandoned  to  the  libelants,  who 
tberenpon  paid  the  consignees  as  for  a  total  loss, — $9,311.75, — and, 
claiming  to  be  subrogated  to  the  rights  of  the  consigneeB  against  the 
carrying  vessels  for  the  loss  of  the  wheat,  filed  this  libel  to  recover  the 
sum  of  $6,175.89,  the  amount  of  the  loss,  after  deducting  the  sum  re- 
alized from  the  damaged  cargo.  The  libel  alleged  that  the  stranding 
occurred  through  the  negligence  of  the  respondents,  which  the  answer 
denies.  On  the  question  of  negligence  no  evidence  was  given  upon 
the  trial.  On  that  point  both  sides  rested  upon  the  pleadings,  each 
claiming  that  the  burden  of  proof  was  upon  the  other.  Without  ref- 
erence to  the  question  of  negligence,  however,  inasmuch  as  the  car- 
rier had  given  a  clean  bill  of  lading  binding  himself  to  a  delivery  of 
the  goods  without  exception  or  qualification,  the  libelants  claimed 
that  upon  payment  to  the  consignees  they  were  subrogated  to  the  ben- 
efit of  the  consignees'  right  of  action  for  the  losa  of  the  goods  against 
the  carrier,  as  the  principal  debtor,  for  the  non-delivery  of  the  cargo; 
also  that,  upon  the  admissions  of  the  answer,  it  was  incumbent  on 
the  oamex  to  show  that  the  stranding  was  without  any  fault  on  his 
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part,  if  that  is  material.  The  general  principles  of  law  invoked  by 
the  libelaDta  are  not  denied,  either  as  regards  an  insnrer's  right  to 
subrogation,  npon  payment  of  a  total  loss,  to  the  rights  of  the  assured 
against  any  other  persons  primarily  liable  for  such  loss ;  or  as  regards 
the  presumptions  of  neglif^ence.  The  only  question  is  as  to  the  ap- 
plicability of  these  principles  to  the  facts  of  the  case. 

The  contract  of  insurance,  in  this  case,' contains  no  express  pro- 
vision for  any  subrogation  of  the  insurers  to  the  r^hts  of  the  assured 
on  payment  of  the  loss.  In  such  cases,  the  right  of  subrogation,  if 
any  exists,  being  no  part  of  the  contract,  does  not  depend  upon  the 
contract,  or  on  the  form  of  it ;  it  is  a  mere  equity  to  be  worked  out 
through  the  rights  of  the  assured  only,  in  his  relation  to  other  par- 
ties. If  the  assured  has  a  legal  right  to  indemnity  for  the  loss  against 
a  carrier  that  has  no  legal  or  equitable  right  to  the  benefit  of  the  in- 
surance, then  the  liability  of  the  carrier  to  the  assured  is  regarded  as 
the  primary  liability  for  the  loss,  and  the  liability  of  the  insurer  as  sec- 
ondary, and  similar  to  that  of  a  surety  only.  The  insurer,  on  payment, 
is  therefore  held,  in  such  cases,  to  be  equitably  entitled  to  stand  in 
the  shoes  of  the  insured,  and  to  recover  such  indemnity  as  the  insured 
was  entitled  to  recover  against  other  persons  having  no  right  to  the 
benefit  of  the  insurance.  Mobile  <&  M.  By.  Co.  v.  Jurey,  111  U.  S. 
584;  S.  C.  4  Sup.  Ct.  Rep.  666;  HaU  v.  Railroad  Cos,  13  Wall.  367 ; 
Garrison  v.  Memphis  Ins,  Cos.  19  How.  312.  In  the  case  of  HaU  v. 
Railroad  Cos.,  aupra,  the  court  say : 

"  In  respect  to  the  ownei^hip  of  the  goods,  and  the  risk  incident  thereto, 
the  owner  [the  assured]  and  the  insurer  are  considered  but  one  person,  hav- 
ing together  the  beneficial  right  to  the  indemnity  due  from  the  carrier  for  a 
breach  of  his  contract,  or  for  non-performance  of  his  legal  duty.  Standing 
thus  as  the  insurer  does,  practically,  in  the  position  of  a  surety,  stipulating 
that  the  goods  shall  not  be  lost  or  injured  in  consequence  of  the  peril  insured 
against,  whenever  he  h;is  indemnified  the  owner  [the  assured]  for  the  loss, 
he  is  entitled  to  all  the  means  of  indemnity  which  the  satisfied  owner  [the 
assured]  held  against  the  party  primarily  liable.  His  right  rests  upon  familiar 
principles  of  equity.  It  is  the  doctrine  of  subrogation,  dependent  not  at  all 
upon  privity  of  contract,  but  worked  out  through  the  right  of  the  creditor  or 
owner  [the  aasitred.]  Hence  it  has  often  been  ruled  tliat  an  insurer  who 
has  paid  a  loss  may  use  the  name  of  the  assured  in  an  action  to  obtain  redress 
from  the  currier  whose  failure  of  duty  caused  tlie  loss." 

As  the  right  of  the  libelants  to  subrogation  can  only  be  claimed 
through  the  rights  of  the  assured,  the  questions  ohiefly  litigated  were 
— First,  who  were  insured  under  the  policy  in  this  case?  and,  second, 
was  the  owner  of  these  vessels  equitably  entitled  to  the  benefit  of  the 
insurance,  so  as  to  cut  off  any  right  of  subrogation  that  the  insarers 
might  otherwise  have  had  against  him? 

The  facts  are  as  follows : 

The  policy  was  issued  in  the  name  of  Morse  &  Co.,  whose  business  is  va- 
riously described  as  that  of  forwai-ders,  carriers,  transportation  brokers,  or, 
fftuiiliarly,  scalpers.  For  convenience,  I  shall  call  them  forwarders.  They 
belong  to  a  class  o£  middlc-uaen,  lung  established  in  BuSalo,  who  handle  all 
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the  freight  business  there,  as  intermediaries  between  the  boatmen  and  the 
ownersof  grain  and  prodaoe,  or  their  agents,  who  desire  to  ship  it  eastward. 
The  forwarders  see  the  con^gnors;  agree  upon  the  price  of  freight,  which 
includea  insurance;  procure  boats  to  take  the  grain  upon  the  terms  fixed; 
get  a  certificate  of  insurance  and  deliver  it  to  the  shipper  along  with  the  bill 
of  lading,  which  they  sign  as  well  as  the  captain;  pay  prior  charges,  if  any; 
make  any  advances  necessary  to  the  boatmen  for  the  trip;  and  receive,  for 
their  services,  from  the  boatman,  a  commission,  usually  6  per  cent,  upon  the 
amount  of  stipulated  freight.  The  insurance  companies  that  engage  in  this 
kind  of  insurance  have  provided  a  particular  form  of  policy  spedally  pre- 
pared for  it.  The  shipper  designates  the  company  in  which  the  insurance 
stiall  be  effected.  The  forwarder,  at  the  beginning  of  each  season,  procures 
from  the  various  companies  what  is  termed  an  "open  policy, "  which  is  attached 
to  a  "policy  book,"  in  which  are  entered  the  particulars  of  each  insurance 
under  it.  To  effect  a  particular  insurance,  the  policy  and  the  policy  book  are 
taken  to  the  office  of  the  companies'  agents,  who  enter  in  the  policy  book  the 
particulars  of  the  Insurance  as  applied  for,  and  thereupon  issue  and  deliver 
to  the  forwarder  a  certificate  stating  that  insurance  is  effected,  under  the  pol- 
icy, upon  cargo  on  t>oard  the  vessel,  of  the  value  designated,  and  on  accouht 
of  the  persons  named;  the  loss,  if  any,  payable  to  "the  assured,  or  order, 
and  return  of  this  certificate."  The  certificate  is  thereupon  indorsed  in  blank 
by  the  forwarder  and  delivered  to  the  shipper,  with  the  bill  of  lading,  also 
signed  by  the  forwarder,  as  above  stated. 

The  transaction  in  this  case  was  in  accordance  with  the  general  custom 
^twve  described.  The  grain  in  question  was  in  charge  of  Mr,  Meadows,  as 
agent  of  the  consignees  in  Kew  York.  Morse  &  Co.  applied  to  him  in  nego- 
tiating for  its  transportation,  and  agreed  upon  the  rate  of  Qve  cents  per  bushel, 
including  insurance,  which  the  shipper  directed  to  be  taken  in  the  libehmts* 
company.  Morse  &  Co.  thereupon  placed  the  transportation  with  Gapt.  War 
ger,  the  owner  of  the  Sidney  and  the  Worden,  and  the  grain  was  loaded 
upon  the  latter.  When  the  cargo  was  loaded.  Morse  &  Co.  obtained  the  cap- 
tain's bill  of  lading,  and,  having  previously  procured  a  certificate  of  insurance, 
delivered  it,  indorsed  by  them  in  blank,  to  Mr.  Meadows,  along  with  the  bill  of 
lading,  which  Morse  &  Co.  also  signed,  paying  him  at  the  t'me  ft200  for  prior 
charges.  The  bill  of  lading  recited  Meadows  as  shipper  on  board  the  Worden, 
and  provided  for  the  delivery  of  the  grain  to  the  com  gnees  in  New  York, 
withput  any  exception  or  qualification,  on  payment  of  freight  and  prior 
charges,  which  were  to  be  paid  to  Brooks  &  Co.,  the  New  York  agents  of 
Morse  &  Co. 

The  form  of  insurance  was  as  follows:  The  "open  policy"  No.  772  states 
that  the  libelants,  "by  this  policy,  on  account  of  Morse  &  Co.,  for  whom  it 
may  concern,  do  iTisure  the  several  persons  whose  names  are  hereinafter  in- 
dorsed thereon  as  oiomr,  advajtoer,  or  oommon  carrier,  on  goods  on  his  own 
boat,  or  boats  belonging  to  others,  from  place  to  place,  as  indorsed  hereon  or  in 
a  book  kept  for  that  purpose,  for  the  amounts,  at  the  rate,  and  on  tlie  giwds 
specified  in  said  indorsement;  no  risk  considered  as  insured  until  said  indorse- 
ment is  approved  and  signed,"  There  are  various  provisions  in  reference  to 
the  lading  and  unlading,  and  the  time  allowed  therefor.  The  risks  assumed 
by  the  company  are  those  of  the  seas,  canals,  rivers,  and  fire,  and  all  otlier 
perils,  losses,  or  misfortunes  to  the  goods  during  said  trip,  "excepting  perils, 
etc.,  from  ice,  jettison,  theft,  or  from  want  of  ordinary  care  and  skill  in 
lading  or  navigating  said  boats."  There  are  numerous  other  provisions  not 
material  in  this  case.  The  certificate  issued  May  I7th,  on  the  application  of 
Morse  &  Co.,  states  that  "Morse  &  Co.  is  insured  under  policy  No.  772  in  the 
sum  of  49,875,  in  board,  cargo  of  boat  Wm.  Worden,  on  wheat  S9,875,  at  and 
from  Buffalo  to  New  York;  loss,  if  any,  payable  to  assured  or  order  and  return 
of  this  certificate." 
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The  name  of  the  consignees  is  not  osuallj  made  known  to  the  forwaitler* 
and  was  not  in  tiiis  case  known  to  him,  until  the  grain  was  loaded.  Upon 
the  delivery  of  the  bill  of  lading  to  the  shipper,  the  name  and  direction  of  the 
consignee  were  written  in  the  margin.  When  Morse  &  Co.  obtained  the  oer^ 
tificato  of  insarance,  they  did  not  know  who  was  to  be  the  consigned.  The 
agunts  of  the  insurers  in  Buffalo,  who  insured  the  certificate,  and  made  the 
entry  in  the  policy  book,  were  fully  acquainted  with  the  established  customs 
and  usages  in  this  bualneas.  They  knew  thnt  Slorse  So  Co.  were  forwarders, 
doing  business  in  the  manner  above  stated;  they  understood  t^t  the  certifi- 
cate of  insurance  applied  for  was  designed  to  accompany  a  bill  of  lading  of 
the  goods  in  question;  that  Morse  &  Co.  obtained  the  shipment  of  this  cargo 
as  ugenta  of  the  captain;  that  they  usually  signed  tlic  bills  of  lading  along 
with  the  captain;  that  they  were  accustomed  to  pay  prior  charges  and  to 
make  advances  to  tlie  captain;  that  the  price  of  freigtit  included  insurance; 
and  that  Morse  &  Co  were  paid  for  their  services  by  the  can'ier  by  a  com- 
mission on  the  amount  of  freight. 

1.  Upon  the  facts  above  stated,  it  is  manifest  that  the  consignees 
and  the  carrier,  as  well  as  Morse  &  Co.,  had  each  of  them  an  insurable 
interest  in  the  cargo  to  its  whole  value.  Any  person  responsible  fur 
goods  in  his  custody  has  an  insurable  interest  in  them  to  the  extent 
of  his  liability.  3  Kent,  *262 ;  Hutch.  Carr.  §  429 ;  2  Duer,  Ins.  49; 
Arn.  Ins.  §  107;  Hooper  v.  Robinson,  98  U.  S.  528,  538;  Savage  v. 
Corn  Exchange,  etc.,  36  N.  Y.  655;  Harvey  v.  Cherry,  76  N.  Y.  436;. 
Waring  y.- Insurnnce  Co.  45  N.  Y.  606;  per  Gbay,  J.,  Eastern  R. 
Co,  V.  Relief,  etc.,  98  Mass.  423;  Com.  v.  Hide  <&  L.  Co.  112  Mass. 
136,  141.  The  consignee  had  an  insurable  interest,  because  Ue  was 
owner;  the  carrier,  because  as  carrier  he  was  answerable  to  the  owner 
for  the  full  value;  Morae  &  Co.,  because  by  signing  the  bill  of  lading 
they  were  equally  responsible  to  the  consignee  for  the  safe  delivery  of 
the  cargo.  As  respects  the  consignee,  indeed,  both  Morse  &  Co.  aud 
Capt.  Wager,  by  signing  the  bill  of  lading  jointly,  made  themselves 
jointly  liable  as  carriers;  although  as  between  themselves,  Morse  & 
Co.  were  but  agents  in  procuring  freight  and  making  advances  on 
account  of  Capt.  Wager  as  principal.  To  secure  themselves,  Morse  & 
Go.  took  a  separate  bill  of  lading  from  the  master,  in  which  they  were 
described  as  shippers;  and  the  boat  and  cargo  were  oonaigued  to 
Brooks  &  Co.,  New  York,  as  agents  of  Morse  &  Go.  As  each  of  these 
three  parties  had  an  insurable  interest  to  the  full  amount,  it  was  com- 
petent for  Morse  Sn,  Co.,  in  taking  out  the  insurance  under  an  open 
policy  "for  whom  it  might  conoern,"  to  insure  for  the  direct  benefit 
of  all  three;  and  had  the  certijicate  of  insurance,  besides  the  words 
"Morse  &  Co.,"  contained  the  additional  words  "on  account  of  whom 
it  may  coucern,"  like  the  original  policy,  there  can  be  no  question 
that  under  the  proofs  in  this  case  the  policy  would  have  inured  di- 
rectly to  the  beneht  of  all  three,  and  all  of  them  been  "the  assured;" 
for  the  evidence  leaves  no  question  that  Morse  &  Co.  intended  this 
insurance  to  operate  in  some  form  for  the  benefit  of  all.  The  agents 
of  the  insurance  company  so  understood  it;  Morse  &  Co.,  in  effecting 
the  insurance,  did  it  by  the  direct  request  of  the  consignee's  agent; 
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and  ihey  as  clearly  acted,  and  were  nnderstood  to  aoi,  on  acooant  of 

the  captain  also.  The  insurance  premium,  thongh  paid  by  Morse  & 
Co.,  was  charged  as  an  advance  against  the  captain  and  the  freight, 
and  was  allowed  as  such  by  the  captain  before  the  loss ;  and  the  evi- 
dence was  that  they  acted  for  the  captain's  benefit  as  well  as  for  their 
own.  It  is  well  settled  that  a  policy  "for  whom  it  may  oonoem"  in 
such  a  case  inures  to  the  benefit  of  all  persons  having  an  insurable 
interest  that  are  intended  to  be  benefited  by  it,  whether  known  to  the 
insurers  or  not,  and  that  such  persons  may  sue  upon  tlie  policy  in 
their  own  names.  A  recovery  by  one  against  the  insurers,  in  such 
eases,  inures  to  the  benefit  of  all,' and  bars  any  subsequent  action  by 
the  others.  Hooper  v.  Robinson,  98  U.  8.  528;  Aldrick  v.  Equitable 
Safety  Ins.  Co.  1  Woodb.  &  M.  272 ;  Henskaw  v.  Mutual,  etc.,  2  Blatchf. 
99;  Fabhri  v.  Phcenix  Ins,  Co.  55  N.  Y.  129,  133;  Walsh  v.  Washing- 
ton, etc,  82  N.  Y.  437,  489;  1  Am.  Ins.  169,  note;  Waters  v.  Mon- 
arch Aa$ur.  Co.  5  E.  &  Bl.  870,  871. 

The  certificate  of  insurance  issued  in  this  case  does  not  contain  the 
words  "on  account  of  whom  it  may  concern,"  or  any  equivalent  words, 
but  the  names  of  Morse  &  Co.  only.  The  necessary  construction  of 
the  original  policy  with  its  conditions,  is  that,  in  or<Ier  to  make  any 
partienlar  transaction  available  under  it,  the  names  of  the  individuals 
on  whose  account  any  particular  insurance  under  it  is  effected,  must 
appear  by  indorsement  on  the  policy,  or  by  an  entry  made  in  the  pol- 
icy book.  This  condition  of  the  policy  is  a  perfectly  lawful  one,  and, 
being  clearly  expressed,  is  controlling.  In  this  case  the  name  of 
Morse  &  Co.  alone  is  entered  in  the  policy  book,  without  any  addi- 
tional words,  as  "for  whom  it  may  concern;"  nor  are  they  described 
as  agents.  The  certificate  is  in  accordance  with  this  entry,  and  is 
made  payable  to  Morse  &  Co.,  or  their  order.  There  is  no  language 
in  it  that  can  be  so  extended  as  to  include  other  persons.  Upon  the 
written  contract,  therefore,  "the  assured,"  in  the  language  of  the  pol- 
icy, are  Morse  &  Co.  only.  In  such  a  case  parol  evidence  is  not  re- 
ceivable to  vary  the  written  contract,  or  to  enlarge  the  interests  of  the 
persons  directly  assured.  Arn.  Ins.  169,  note;  Mead  -v.  Mercantile, 
etc.,  67  Barb.  519.  The  indorsement  of  the  certificate  by  Morse  & 
Co.  to  the  consignees,  who  were  the  owners  of  the  cargo,  effectually 
secured  the  latter.  The  consignees,  in  receiving  payment  of  the  loss 
from  the  insurers,  received  it,  not  as  "the  assured"  under  the  policy, 
bat  as  the  indorsees  of  Morse  &  Co.,  pursuant  to  the  terms  of  the 
contract,  which  provided  for  payment  "to  order."  This  was  the  mode 
agreed  on  and  accepted  for  the  security  of  all.  It  was  a  legal  and 
effectual  mode.  In  paying  the  consignees,  the  insurers  paid  them 
on  account  of  Morse  &  Co.,  who  were  "the  assured,"  pursuant  to  the 
indorsement;  and  hence  the  rights,  if  any,  to  which  the  insurers  were 
subrogated  upon  this  payment,  were  the  rights  of  Morse  &  Co.,  and 
not  the  rights  of  the  consignees,  independently  considered,  against 
Oapt.  Wager  and  his  vessels.   In  legal  effect,  the  transaction  is  the 
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same  as  respects  the  insurers'  rights  of  snbrogation  aa  if  they  bad 
paid  the.\rhole  Iobb  to  Morse  &  Co.  as  the  "assared,"  and  the  latter 
bad  then  paid  the  owners  in  discharge  of  their  liability  to  them. 

a.  The  relation  of  Morse  &  Go.  and  Oapt.  Wager,  as  between  them- 
selves, was,  as  I  have  said,  that  of  agent  and  principal.  Morse  &  Oo.» 
by  signing  the  bill  of  lading,  had  indeed  made  themselves  liable  as 
principals  to  the  consignees;  but,  as  between  themselves,  their  liabili- 
ties were  those  of  principal  and  surety.  The  insnranee  effected  by 
Morse  &  Co.  was,  as  I  have  said,  clearly  shown  by  the  evidence  to 
have  been  intended  as  much  for  the  benefit  of  Capt.  Wager  as  for 
themselves.  It  was  effected  upon  his  request  and  authority,  and  the 
premiums  paid  by  Morse  &  Go.  were  charged  against  the  captain  and 
freight.  Capt.  Wager  was  absolutely  liable  to  Morse  &  Go.  for  this 
advance  of  premium,  whether  the  freight  or  insurance  money  should 
ever  be  collected  or  not.  The  fact  that  these  preminms,  as  part  of 
the  freight,  were  a  lien  upon  the  cargo  and  would  be  repaid  to  the 
captain  or  to  Morse  &  Co.  upon  the  delivery  of  the  cargo  to  the  own- 
ers, in  case  there  were  no  loss  of  the  cargo,  is  therefore  immaterial 
as  respects  Capt.  Wager's  interest  in  the  policy.  The  insurance  com- 
pany sufficiently  understood  all  this,  since  it  was  in  the  usual  coarse 
of  business  as  fully  understood  by  them.  But  the  insurance  did  not 
cover  any  negligence  of  the  carrier,  because  such  n^Iigence  was  ex- 
pressly excepted  by  the  terms  of  the  policy. 

Under  such  circumstances  there  can  be  no  question  that  Morse  & 
Co.,  on  recovering  from  the.insorance  company  the  whole  amount  of 
the  loss,  would  hold  the  money  for  the  discharge  of  the  joint  obligation 
of  themselves  and  Capt.  Wager  to  the  consignee,  and  tu  that  extent 
they  would  be  regarded  as  trustees  of  Capt.  Wager,  as  the  principal 
obligor;  and  Capt.  Wager,  as -principal,  woold  have  the  right  to  com- 
pel that  application  of  the  insurance  moneys.  This  would  not  in  any 
way  oonfiict  with  any  of  the  terms  of  the  policy,  or  of  the  certificate; 
and  the  relation  of  the  parties,  and  the  ciroumstanoes  that  gave  Capt. 
Wager  this  right,  could,  therefore,  be  legally  established  by  parol. 
The  situation  is,  in  substance,  analogous  to  the  situation  of  mort- 
gagor and  mortgagee,  where  the  latter,  at  the  request  of  the  mort- 
gagor, insures  the  mortgaged  premises  in  his  own  name,  and  at  the 
expense  of  the  mortgagee,  and  the  insurance  is  intended  for  the  benefit 
of  both.  In  such  cases,  it  has  been  repeatedly  held  that  the  mortgagor 
is  entitled  to  the  benefit  of  the  insurance,  and  to  have  the  amount  paid 
to  the  mortgagee  by  the  insnreis  applied  in  reduction  of  the  mortgage 
debt;  and  that  the  insurers,  consequently,  have  no  right  of  subreption 
thereto.  Storv,  J.,  in  Carpenter  v.  Pimvidence  Int.  Co,  16  Pet.  SOS- 
SOT;  Holbrook  V.  American  Ins.  Co.  1  Curt.  193,  300;  Kernochan 
V.  New  York  Bowery,  e/c,  17  N.  Y.  428;  Waring  v.  Loder,  53  N.  Y. 
681,  685 ;  Cromwell  v.  Brooklyn  Fire  Ins.  Co.  44  N.  T.  42,  47.  But  if 
the  mortgagee  insure  his  own  interest,  without  any  privity  with  the 
mortgagor,  or  if  the  insurance  policy  itself,  in  terms,  provides  for  snb- 
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rogation  to  the  mortgagee's  rights  upon  payment  of  the  loss,  then  the 
terms  of  the  policy  will  prevail,  and  the  mortgagor  cannot  have  the 
benefit  of  the  insnranee,  or  compel  the  application  of  the  payment  to 

the  redaction  of  his  debt,  and  the  inaarers  will  be  entitled  to  be  sub- 
rogated to  the  mortgagee's  rights  against  him.  Springfield,  etc.,  v. 
AUen,  43  N.  Y.  889;  Excetsi&r,  etc.,  v.  Royal  Ins.  Co.  55  N.  Y.  343, 
359 1,  FoBter  t.  Van  Beed,  70  N.  Y.  19;  Bank  of  S.  C.  t.  BiekneU,  1 
Clif.  85,  91-98. 

In  this  case  there  is  no  provision  for  sabrogation  in  the  insurance 
contract;  hence  any  right  of  subrogation  here,  as  previously  stated, 
is  a  mere  equitable  right  depending  upon  the  actual  relation  of  the 
other  parties  to  each  other.  It  is,  therefore,  snbordinate  to  the  eqni- 
toble  rights  existing  between  a  principal  and  his  agent  who  efFeots 
the  insurance  for  the  benefit  of  both,  and  upon  the  acoonnt,  and  at 
the  primary  charge,  of  the  principal. 

It  has  been  held  that  where  the  carrier  expressly  stipulates  in  the 
bill  of  lading  that  he  shall  have  the  benefit  of  any  insurance  effected 
upon  the  goods  by  the  sbipperi  no  subrogation  against  the  carrier 
would  arise  in  favor  of  the  insurers  upon  their  payment  of  a  loss. 
Carstairs  v.  Mechanics'  d  Traders'  Ins.  Co.  1 8  Fbd.  Rep.  473 ;  RintoiU 
y.New  York  Cent.  (&H.R.R.  Co.  21  B^ichf.  439;  S.  C.  17  Fed.  Rep. 
905.  If  saoh  a  stipulation  is  upheld  when  inserted  in  the  bill  of  lad- 
ing, it  mnst  be  equally  valid  when  clearly  proved  to  exist  by  extrinsic 
evidence. 

This  insurance  having  been  obtained, -in  fact,  for  the- benefit  of 
Capt.  Wager,  as  the  principal  carrier,  and  at  his  primary  charge  and 
request,  as  well  as  for  the  benefit  of  the  agent,  and  also  for  the  benefit 
of  the  consignees,  through  an  indorsement  of  the  certificate  to  them, 
and  the  insurers,  in  effect,  knowing  all  the  facts,  Capt.  Wager,  as 
principal,  has  a  superior  equity  to  the  application  of  the  insurance 
moneys  in  dischai^  of  his  liability  as  carrier;  and  as  this  equity  is 
incompatible  with  any  subrogation  to  the  rights  of  Morse  &  Co.,  as 
"the  assured,"  against  Capt.  Wager  or  bis  vessel,  no  such  subrogation 
can  be  allowed.  The  insurers'  right  being  a  mere  equity  to  stand  in 
place  of  Horse  &  Co.,  their  right  is  subject  to  the  same  equities  that 
affect  Morse  &  Co.  See  Kernochan  v.  Bowery,  17  N.  Y.  428 ;  Benjamin 
V.  Saratoga  Mut,,  etc.,  17  N,  Y.  415,  420;  Cromwell  v.  Brooklyn  Fire 
Ins.  Co,  44  N.  T,  43,  47.  As  Capt.  Wager,  moreover,  had  the  right 
to  have  the  moneys  paid  by  the  insurers,  whether  it  was  paid  to 
Morse  &  Go.  or  to  their  indorsees,  applied  in  discharge  of  his,  Capt. 
Wager's,  obligation  as  carrier,  the. payment  by  the  insurers  operated 
in  law  as  an  eztiuguishment  of  Capt.  Wager's  liabiUty;  and  hence 
no  obligation  of  Capt.  Wager  to  either  Moree  &,  Co.,  or  to  the  owners, 
zemaioed  to  which  there  eould  be  any  subrogation. 

8,  in  what  has  been  said  above,  reference  has  been  had  to  a  loss 
through  causes  covered  by  the  policy.  The  policy,  however,  ex- 
pressly excepts  "want  of  ordinary  care  and  skill  in  lading  osnavigaU 
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ing  said  boats."  If  the  loss  in  this  case  happened  tbrongb  the  neg- 
ligence of  Gapt.  Wager  or  the  carrying  vessels,  or  from  the  want  ot 
ordinary  care,  then  the  loss  vas  not  covered  by  the  policy,  and  no 
one  was  entitled, to  recover  upon  it  against  the  insurers.  For  the 
loss  by  such  negligence  the  consignees  could  have  held  both  Morse  & 
Co.  and  Capt.  Wager,  under  the  bill  of  lading  which  both  had  signed; 
and  Morse  &  Co.,  on  paying  the  consignees,  conld  have  resorted  io 
Capt.  Wager  and  the  carrying  vessels  for  nis  indemnity,  though  he 
would  have  no  valid  claim  upon  the  insurance  company.  If  the  ease 
were  one  of  doubt  whether  the  loss  happened  by  negligence  or  not, 
and  the  carrier  were  a  stranger  to  the  policy,  having  no  equitable  in- 
terest in  the  application  of  the  insurance  moneys,  the  insurers,  instead 
of  litigating  their  liability  with  the  assured  or  their  indorsees,  might 
pay  the  owners  of  the  cargo,  as  tbey  did  in  this  case,  and  take,  as  they 
did  here,  an  abandonment  of  the  goods,  with  an  assignment  of  all 
claims  for  damages  to  theraselveB,  and  then  prosecute  the  carriers 
for  indemnity.  Excelsior,  etc.,  v.  Royal  Ina.  Co,  55  N.  Y.  343,  353. 
It  is  not  material  to  the  carrier,  according  to  the  authorities,  with 
whom  he  litigates  the  question  of  negligence;  and  the  insurers, 
settling  and  paying  such  doubtful  claims,  are  not  mere  volunteers. 
The  Monticello,  17  How.  152,  155;  Insurance  Co.  v.  The  C.  D.,  Jr., 
1  Woods,  72;  Sun  Mutual  Ins.  Co.  v,  Mississippi  Val.  Transp,  Co, 
17  Fed.  Eep.  919. 

But  here  the  carrier,  as  I  find  upon  the  facts,  is  not  a  mere  stranger 
to  the  insurance.  He  is  equitably  entitled  to  the  benefits  of  the  pol- 
icy; and  hence  entitled  by  an  equity  paramount  to  tbat  of  the  insur- 
ers, and  as  against  Morse  &  Co.,  or  their  indorsees,  to  hav&  any 
moneys  paid  on  account  of  the  loss  to  either  of  them  applied  in  dis- 
eharge  of  his  own  obligation.  Any  voluntary  settlement  made  by 
the  insurers  with  either,  inures  to  his  benefit  as  much  as  to  theirs. 

A  voluntary  settlement  and  payment  are  in  general  binding,  and 
cannot  be  ripped  up  and  set  aside  except  upon  some  of  the  special 
and  recognized  legal  grounds  therefor;  such  as  duress,  fraud,  or  mis- 
take of  fact.  2  Greenl.  Ev.  §§  85,  120-123;  Elliott  v.  Swariwout, 
10  Pet.  137,  154;  Nichols  v.  U.  S.  7  Wall,  198.  This  rule  applies 
not  only  to  the  immediate  parties  to  the  settlement,  but  in  favor  of 
others  also  that  are  in  privity  with  them.  The  carrier  here,  being 
equitably  entitled  to  the  benefits  of  the  policy,  is  clearly  in  privity 
with  Morse  &  Co.,  the  assured,  and  their  indorsees.  A  settlement 
by  the  insurers  with  either  inures  directly  to  the  benefit  of  all.  It  is 
as  binding  as  respects  all,  as  reajiects  either;  and  it  cannot  be  set 
aside,  as  against  either,  except  upon  some  of  the  special  grounds 
above  referred  to.  Upon  either  of  these  grounds  it  might  be  set  aside, 
doubtless,  in  an  action  against  the  carrier;  but  then  only  upon  ap- 
propriate averments  in  the  libel,  and  upon  appropriate  proof.  And 
in  such  a  case  the  whole  burden  of  proof  is  upon  the  libelants.  "It 
is  incumbent  upon  them,"  say  the  court  in  the  analogous  case  of 
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Hooper  y.  Rohimon,  (98  17.  S.  540,)  "to  establieh  eTerythiug  neces- 
sary to  entitle  them  to  recover,  and  they  have  no  right  to  throw  apon 
the  defendant  any  part  of  the  harden  that  belonged  to  themselves.  ** 
See,  also,  Trantportation  Co.  v.  Downer,  11  Wall.  129,  184. 

If  the  proofs  had  shown,  therefore,  that  this  loss  occurred  by  such 
nef^ence  as  rendered  the  insurers  not  liable  upon  their  policy,  and 
tiiat  the  insurers  had  settled  with  and  paid  the  owners  npon  a  clear 
mistake  of  the  fftots  in  regard  to  their  liability,  I  should  hold  that 
the  libelants  would  be  entitled  to  maintain  an  action  against  the  car- 
rier, under  an  appropriate  libel  for  that  purpose.  But  this  is  not  a 
libel  of  that  character.  No  mistake  or  misapprehension  of  any  of 
the  facts  at  the  time  of  settlement  and  payment  is  alleged  in  the 
libel,  or  suggested  in  the  proofs;  and  as  to  the  alleged  ne^igenoe,  no 
evidence  has  been  given  by  either  party.  The  libel  charges  negli- 
gence; the  answer  denies  it,  and  states  that  the  stranding  occurred 
under  soeh  eiroumstances  as  negative  the  charge.  These  averments 
of  the  answer  must  be  taken  as  a  whole.  The  libelants  having  once 
paid  the  loss,  as  a  loss  covered  by  the  policy,  if  they  sought  to  re- 
cover back  the  amount  paid  in  an  action  against  a  carrier  equitably 
entitled  to  the  benefit  of  the  policy,  on  the  ground  that  the  loss  was 
within  one  of  the  exceptions  of  the  policy,  and  was  paid  under  a  mis- 
take of  fact,  most  sustain  the  entire  burden  of  proof,  and  affirmatively 
show  both  their  ignorance  and  mistake  as  to  the  ^ots,  and  that  the 
loss  was  actually  within  tbe  exceptions  of  the  policy. 

The  libelants  are  not  in  the  situation  of  mere  naked  assignees  of  a 
cause  of  action  for  damages  held  by  the  consignee  against  the  car- 
rier ;  nor  do  they  sue  in  that  character.  It  baa  been  aaid  that  in- 
suranoe  companies  have  no  power  to  porchase  ahd'soe  on  snob  claims 
independent  of  any  question  of  their  own  liability.  Excelsior  v. 
Royal  Ina.  Go.  55  N.  Y.  343,  357.  Here  they  sue  as  insurers,  who 
have  paid  the  loss  as  a  loss  covered  by  the  policy;  and  they  now  claim 
sobrogation,  in  consequence  of  such  payment,  to  a  claim  against  the 
carrier.  If,  for  the  reasons  above  stated,  they  might  be  allowed  to 
reopen  the  settlement  made  upon  a  mistake  of  fact,  and  prove  that 
the  loss  was  one  not  really  obligatory  on  them  to  pay,  because  caused 
by  negligence,  the  action  must  be  one  appropriate  to  that  purpose, 
and  the  burden  of  proof  in  all  respects  be  sustained  by  them.  Neither 
the  form  of  action  nor  the  proofs  meet  these  requirements ;  and  the 
libel  most,  in  every  point  of  view,  therefore,  be  diBmiased,  with  costs. 
T.38F^o.a — 7 
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{OhmU  Court,  8.  D.  Ifew  Jerk.  Janoaxy  8, 1885.) 


1.  Oabbibbs  by  Water  —  SEAwonTHraKBS  —  uharteh-'Partt  —  OTXBiiOiJ>nro 

Fkdit  Cabqo— Vbhtiwtioh— Pboximatb  Cadbb  op  Ikjubt. 

Where  a  vessel  was  chartered  to  take  a  epecifled  cargo  of  fruit,  after  loadioff 
with  other  cargo,  and  the  contract  contained  a  clause  that  the  hatches  Bbould 
be  taken  off,  "whenever  practicable,  as  usual,  for  the  TeutUatton  of  green 
fruit,"  and  the  master  overloaded  the  sliip,  in  cousequence  of  which  the  hatches 
coald  not  be  removed,  as  usual,  oq  the  vovage,  held :  (1)  that  the  charter -partj 
obligated  the  ship  to  furnish  the  usual  ventilation  for  a  cargo  of  fruit,  to  the 
extent  of  which  her  ordinary  facilities  would  permit,  in  view  of  the  perils  of 
the  voyage;  (2)  ttiat  there  was  a  breach  of  this  obligation  by  overloading  the 
ship  so  that  it  was  not  practicable  to  open  the  hatches  as  usual ;  (3)  that  the 
charterer  was  entitled  to  rely  upon  the  contract,  and  was  not  precluded  from 
recovering,  because  he  had  reason  to  apprehend  when  he  delivered  his  cargo 
that  the  ship  would  be  overloaded. 

2.  Same— Decree  Apfirued. 

Upon  examination  of  tbe  evidence,  the  decree  of  the  district  court  (18  Fed. 
Bef.  380}  in  favor  of  libelant  is  affirmed,  with  costs. 

In  Admiralty. 

Goodrich^  Deady  d  Piatt,  for  claimant  and  appellant. 
Wm,  A,  Walker,  f(Hr  libelant  and  appellee.    Geo.  A.  Black,  of  oonn- 
Bel. 

Wallaob.  J.   The  libel  is  filed  to  recover  damages  for  the  loss  upon 

a  cargo  of  oranges  received  by  the  steam-ship  at  Valencia,  Spain,  in 
January,  1881,  to  be  transported  to  the  city  of  New  York.  The  Beg- 
ulas  sailed,  from  Valencia,  January  7th,  and  arrived  in  New  York, 
Febraary  9th,  with  the  oranges  rotten.  The  libel,  after  Betting  oat 
the  conditions  of  a  charter-party  executed  between  the  libelant  and 
the  owners,  avers  that  the  steam-ship  at  tbe  time  she  received  the 
oranges  was  so  stiff  and  deep  in  the  water  in  ooueequenoe  of  cai^ 
previously  taken  on  that  she  was  unseaworthy,  unfit  to  encounter  the 
weather  of  that  season  of  the  year,  and  rendered  incapable  of  prop- 
erly ventilating  and  earing  for  the  cargo  of  fruit,  and  that  the  master 
and  those  navigating  her  failed  to  properly  ventilate  the  same.  The 
answer  denies  any  lack  of  proper  ventilation  "so  far  as  the  circnm- 
stances  of  the  voyage  would  permit;"  alleges  that  the  libelant  well 
knew  the  quantity  of  cargo  on  board  before  the  loading  of  his  cargo; 
denies  that  the  steam-ship  was  overloaded ;  denies  all  negligence ;  al- 
leges that  the  damage  to  the  frait,  if  any,  was  occasioned  solely  by 
unusually  stormy  weather  and  heavy  seas,  whereby  the  voyage  was 
protracted,  and  the  usual  ventilation  became  impracticable;  and  in- 
sists that  the  loss  was  within  an  exception  in  the  bill  of  lading  exempt- 
ing the  steam-ship  from  liability.  An  issue  ie  made  by  the  pleadings 
respecting  the  proper  stowage  of  the  libelant's  cargo;  but  the  ship 
was  stowed  by  the  libelant's  stevedores,  was  properly  stowed,  and  upon 
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the  concessions  of  counsel  at  the  hearing  this  issae  is  to  be  deemed 
eliminated  fiom  the  case. 

The  proofs  establiah  the  following  faots: 

November  80, 1880,  the  Begulns  then  being  In  the  TjM,  bound  for  Oenosi 
her  owners  entered  Into  a  chartw-p^y  at  London  with  the  libelant^  eon- 
ditioned  that,  "after  loading  her  intneral  at  Elba  for  owner's  bencAt,"  ^e 
shonld  proceed  to  Valencia,  and  load  4,400  cases  of  oranges  for  the  libelant, 
"not  above  what  she  coald  reasonably  stow  and  cany,  above  hw  tai^e,  ap- 
parel, provisiona,  and  furniture, "  and  b^ng  so  loaded  shonld  proceed  to  New 
Tork.  It  was  also  conditioned  in  the  charter-party  that  the  hatches  should  be 
taken  ofC  "whenever  practicable,  as  usual  for  ventilation  of  gre^  fruit." 
After  leaving  Genoa  the  ship  proceeded  to  Elba  and  took  on  1,243  tons  of  min- 
eral ore,  the  master  giving  notice  by  telegram  to  the  libelant,  December  28d, 
that  she  would  sail  that  night  for  Yalencia.  She  arrived  there,  January  1st. 
In  the  mean  time  the  libelant  had  directed  his  oranges  to  be  packed,  boxed, 
and  bronght  in  from  the  country  ready  for  shipment.  Janaary  5th,  a  bill  of 
lading  was  executed  between  the  libelant  and  the  master  containing  a  clause 
exempting  the  owners  from  liability  from  loss  from  all  accidents  of  naviga- 
tion and  from  negligence  or  default  of  master,  mariners,  or  others.  When  she 
arrived  at  Valencia  the  steam-ship  had  on  board  60  tons  of  coal,  besides  the 
1.243  tons  of  ore  taken  on  at  Elba.  Her  carrying  capacity  was  2,000  tons. 
Tlie  libelant,  who  had  been  a  ship  captain  and  was  familiar  with  the  contin- 
gencies of  the  voyage  and  the  conditions  of  safety  for  his  fruit,  objected  to  the 
master  that  the  ship  was  too  deeply  loaded,  and  suggested  that  with  bad 
weather  the  hatches  would  have  to  be  battened  down,  and  the  fi*uit  could  not 
be  properly  ventilated.  The  master  dissented  from  this  view,  and  the  libelant 
delivered  the  oranges,  4,326  cases,  weighing  about  300  tons.  After  the  cargo 
had  been  delivered  the  libelant  was  informed  that  the  ship  would  coal  at  Gib- 
raltar. This  had  not  been  understood  by  him  before;  it  was  not  contemplated 
by  the  terms  of  the  bill  of  lading,  and  there  was  no  uniform  custom  on  the 
part  of  vessels  coming  from  Enffland  to  do  so,  although  fruiterers  generally  on 
a  voyage  from  the  Mediterranean  to  New  York  were  accustomed  to  coal  there. 
The  steam-ship  left  Valencia,  January  7th,  and  proceeded  to  Gibraltar  where 
on  the  10th  she  took  on  300  tons  of  coal.  On  January  11th  she  left  there  for 
New  York.  When  she  left  Gibraltar  her  draught  of  water  aft  was  19  feet  6 
Inches,  and  forward  was  17  feet  4  Inches,  a  mean  draught  of  18  feet  6  inches. 
She  carried  a  Plimsoll  mark,  according  to  the  provisions  of  English  acts  of 
parliament,  which  Is  a  disk  one  foot  in  diameter  with  a  line  drawn  horizon^ 
tally  through  the  center,  painted  on  the  outside  of  the  vessel  amid-sbip.  The 
center  line  fixes  the  point  beyond  which  according  to  the  judgment  of  the 
owner  the  vessel  is  not  to  be  loaded  deepw.  When  she  left  Gibraltar  her  water 
or  load  line  was  about  10  inches  below  the  center  line  of  the  Plimsoll  mark, 
and  she  had  4  feet  4  inches  of  free-board. 

According  to  Lloyd's  rules,  however,  the  utmost  mean  draught  of  water 
which  she  could  have,  conaistently  with  safety  to  herself  and  any  cargo,  was 
18  feet  5^  inches,  and  a  free-hoard  amid-ship  of  not  less  than  4  feet  5§  inches. 
Vessels  carrying  fruit  customarily  allow  a  free-board  of  a  couple  of  feet  more 
than  the  free-b<»rd  for  ordinary  cargo  in  order  that  the  hatches  can  be  opened 
without  danger  from  water  to  secure  the  necessary  ventilation  of  the  fruit 
and  prevent  It  from  heating.  The  coal  taken  on  at  Gibraltar  increased  her 
draught  something  over  a  foot,  but  when  she  left  Valencia  it  is  safe  to  as- 
sume she  drew  at  least  a  foot  more  water  than  was  customary,  in  view  of  the 
cargo  she  was  to  carry  and  the  reasonable  contingencies  of  the  voyage  The 
steam-ship  was  provided  with  the  ordinary  facilities  for  ventilation,  and  in 
addition  wiUi  booby  hatches  such  as  are  usually  provided  for  tlie  ventilation 
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of  fruit  lairgoes,  and  wbioh  were  constructed  under  ae  supervision  of  libel- 
ant at  Valencia.  These  booby  hatches  were  built  at  the  after-part  of  the 
holds,  Nos.  2  and  5.  in  which  the  oranges  were  stowed.  After  leaving  Gi- 
braltar the  steam-ship  met  with  unusually  tempestuous  weather  and  heavy 
seas,  which  lasted  with  occasional  intermissions  of  a  day  or  two  at  a  time  un- 
til she  arrived  at  New  Tork,  February  9th.  On  January  12th  one  of  the  booby 
■hatches  was  carried  away  by  the  seas,  and  on  the  Itith  the  other  was  carried 
away.  Alter  that  the  hatches  were  covered  with  tarpaulins,  and  were  opened 
for  ventilation  from  time  to  time,  and  wind-sails  were  used  for  that  purpose; 
but  owing  to  the  heavy  seas  constantly  shipped  by  the  steamer  the  hatches  were 
not  kept  open  sufficiently  for  the  proper  ventilation  of  the  orangee.  The  voy- 
age of  the  ship  was  protrncted  10  or  12  dfiys  beyond  the  usual  time  required 
by  reason  of  the  heavy  gales  and  seas  she  encountered,  and  because  in  conse- 
quence of  being  so  deeply  laden  she  was  obliged  materially  Ijo  decrease  her 
speed. 

When  the  oranges  were  delivered  on  board  they  were  in  good  condition  for 
shipment,  and  with  proper  ventilation  would  have  arrived  in  good  condition 
notwithstanding  the  length  of  the  voyage.  When  the  ship  left  Gibraltar  she 
was  too  deeply  laden  by  two  or  three  feet  to  carry  her  cargo  of  oranges  with 
a  due  regard  to  necessary  ventilation  in  case  of  encountering  heavy  seas.  Her 
trim  was  gradually  lightened  as  she  consumed  her  coul,  but  when  she  arrived 
at  New  York  her  draught  of  water  aft  was  18  feet  10  inches.  If  she  had  had 
two  more  feet  of  free-board  she  would  not  have  shipped  such  heavy  aejis, 
and  it  would  have  been  practicable  to  open  her  hatches  oftener  and  ventilate 
her  fruit  more  efficiently  than  was  done.  Two  other  steam-ships,  the  Navi- 
gation and  the  Rossend  Castle,  left  Gibraltar  about  the  same  time  she  did;  the 
Navigation  bound  for  Boston,  and  the  Bossend  Castle  for  New  Tork.  They 
encountered  the  same  weather,  substantially,  as  did  the  Begulus,  but  were 
able  eiRciently  to  ventilate  their  cargoes  of  oranges  and  deliver  them  in  good 
order.  The  Navigation  sailed  from  Gibraltar,  January  10th,  and  arrived  at 
Boston,  February  Ist.  Her  voyage  was  protracted  about  tliree  days  by  the 
very  exceptional  weather  she  met  with.  Her  booby  hatches  were  carried 
away  by  the  heavy  seas.  She  carried  a  clear  side  of  seven  feet,  and  shipped 
a  great  deal  of  water  during  the  piwaage;  but,  although  a  large  part  of  the 
time  she  was  unable  to  take  off  her  hatches,  she  managed  to  keep  the  lee  cor- 
ners open  for  ventilation.  Owing  to  the  want  of  sufficient  ventilation  the 
libelant's  oranges  became  heated  upon  the  voyage  and  rotted,  whereby  he  sus- 
tained a  loss  in  the  sum  of  $10,144.99,  which  sura  represents  the  difference 
between  the  amount  realized  by  the  saJe  of  the  oranges  at  public  auction  in 
^ew  York,  Januai-y  10, 1881,  and  the  amount  he  would  have  realized  over 
the  current  prices  at  that  time  if  the  oranges  bad  arrived  in  good  condition. 

In  considering  the  proofs,  the  question  'which  has  presented  the 
most  difficulty  is  the  one  of  fact,  whether,  in  view  of  the  severe  weather 
encountered  by  the  steam-ship,  it  would  have  been  practicable,  if  she 
had  not  been  overloaded,  to  keep  the  batches  open  sufficiently  for  the 
ventilation  of  the  fruit.  No  doubt  is  entertained  that,  with  the  usual 
free-board,  the  eteam-sbip  would  not  have  shipped  such  heavy  seas, 
pnd  that  the  hatches  could  have  been  opened  more  frequently  than 
was  practicable  when  she  was  loaded  down  almost  to  the  limit  of  her 
draught.  But  the  weather  was  extraordinary,  and  the  doubt  is  whether, 
with  two  feet  more  of  free-board,  she  would  not  still  have  been  under 
the  necessity  of  keeping  her  hatches  closed  so  much  of  the  time  as  to 
preclude  the  necessazy  ventilation.    It  is  incumbent  upon  the  libel* 
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aDt  to  show  affirmattyely  that  the  Iosb  arose  solely  from  the  breach 
of  the  obligati<m  of  the  chacrter-party;  and  he  oannot  prevail  by  rais- 
ing a  doobt  upon  this  point.  It  does  not  hdp  him  thi^  in  snoh  a  case 
the  evidence  is  almost  wholly  in  the  control  of  those  in  oharf^e  of  the 
ship,  and  affords  him  a  frail  reliance  in  establishing  fault  on  their 
part;  but  it  is  not  unreasonable  to  hold  that  where  it  is  shown  that 
the  ship  disregarded  the  practice  which  experience  had  established, 
and  which  is  therefore  to  be  deemed  essential  to  a  discharge  of  her 
whole  duty,  that  circumstance  is  prima  facie  sufficient  to  account  for 
the  result,  and  to  shift  upon  the  ship  the  burden  of  a  satisfactory  ex- 
culpation. Certainly  the  proofs  are  not  convincing  that  the  hatches 
could  not  have  been  opened  efficiently  for  ventilation  if  the  ship  had 
been  in  light  trim  and  carried  the  usual  free-board.  The  result  that- 
followed  was  jast  what  experience  indicated  as  likely  to  follow  in 
case  of  heavy  seas.  The  log  of  the  first  officer  is  well  calculated  to 
convey  the  impression  that  the  v^eel  had  to  contend  with  tremen- 
dous seas  throughout  nearly  the  entire  voyage;  but  an  analysis  of 
the  testimony  of  the  master  and  of  the  first  officer,  and  a  compari- 
son between  this  log  and  the  engineer's  log  materially  modifies  this 
impression.  For  instance,  the  log  (Jannary  lltb)  has  this  entry: 
"Ship  rolling  heavily,  and  shipping  quantities  of  water  ov6r  all;" 
while  the  master,  with  the  official  log  is  his  hand,  says  the  first  bad 
weather  was  on  the  13th.  The  first  officer  also  testifies  that  there 
was  nothing  extraordinary  in  the  character  of  the  wind  or  sea  on  the 
11th.  The  fact  that  the  Navigation  encountered  substantially  the 
same  perils  with  safety  to  her  cargo,  fortifies  the  theory  that  the  loss 
is  attributable  to  the  fault  of  the  ship  rather  than  to  the  perils  of  the 
voyage. 

The  cause  of  action  being  founded  on  the  breach  of  the  charter- 
party  the  remaining  question  is  whether  the  hatches  were  "taken  off 
whenever  practicable,  as  usual  for  ventilation  of  green  fruit."  This 
covenant  obligated  the  ship  to  furnish  the  usual  ventilation  necessary 
for  Boch  cargoes  to  the  extent  which  her  facilities  would  permit.  The 
hatches  were  to  be  taken  off  whenever  practicable,  in  view  of  the  fa- 
cilities of  the  ship  as  they  existed  at  the  time  the  charter-party  was 
executed  and  the  vicissitudes  of  the  voyage.  It  was  not  contemplated 
by  the  charter-party  that  the  ship  should  be  at  liberty  to  carry  other 
cargo  of  a  character  to  cripple  the  ordinary  ventilating  facilities  of 
the  ship.  The  hatches  may  have  been  taken  off  to  the  extent  prac- 
ticable in  view  of  the  overloaded  state  of  the  ship  on  her  voyage  and 
the  weather  she  encountered;  but  they  were  not  taken  off  "as  usual" 
because  the  overloaded  condition  of  the  ship  rendered  this  impossible. 
The  ship  could  not  perform  her  contract  with  the  libelant  because 
those  in  charge  had  put  it  out  of  her  power  to  do  so.  If  there  was 
ne^gence  on  the  part  of  those  in  charge  in  not  removing  the  hatches 
as  often  as  they  should  have  been,  the  ship  is  not  exonerated  by  the 
exception  in  the  bill  of  lading.    Conceding  that  the  contract  is  to  be 
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interpreted  and  eflFectuated  according  to  the  law  of  England,  {Moore 
v.  Harris,  L.  R.  1  App.  Cas.  818-332;  Woodley  v.  Micheli,  L.  B.  11 
Q.  B.  Dir.  51,}  and  that  it  was  competent  by  the  stipolation  of  the 
parties  to  exempt  the  ship  from  liability  arising  from  the  negtigenoe 
of  those  in  charge,  yet  thai  stipulation  mnst  give  way  to  the  ex- 
pressed contract  to  take  off  the  hatches  whenever  practicable.  Both 
cannot  stand  together,  and  any  doubtful  question  of  oonstmction 
should  be  resolved  against  the  carrier.  Hayn  v.  CMiliford,  L.  B.  3 
C.  P.  Div.  410;  L.  R.  4  C.  P,  Biv.  182;  Taylor  v.  Liverpool,  L,  B.  9 
Q.  B.  549. 

It  is  insisted  for  the  appellant  that  the  libelant  cannot  recover  be- 
cause he  knew  the  ship  was  overloaded  when  he  delivered  his  cargo 
to  her.  If  his  cause  of  action  was  one  for  negligence  it  would  be 
pertinent  to  inquire  whether  there  was  negligence  on  his  part  which 
contributed  to  the  loss,  and  if  so,  whether  the  loss  shonldfaU  upon  him 
or  be  apportioned.  There  is  no  principle,  however,  which  predndes 
one  party  from  a  recovery  for  the  breach  of  an  express  eontract  be- 
cause he  had  reason  to  suppose  at  the  time  the  contract  was  made, 
or  daring  the  time  it  remains  executory,  that  the  other  party  could 
not  perform.  He  has  a  right  to  rely  upoc  the  contract  and  to  sub- 
stitute the  promise  of  the  other  party  fox  his  own  fallibility  of  judg- 
ment. 

In  reaching  the  conclusion  that  the  decree  of  the  district  court  was 
right,  the  theory  that  the  delay  in  the  voyage  which  was  attributable 
in  part  to  the  overloading  of  the  ship  contributed  to  the  spoiling  of 
the  fruit  has  not  been  adopted.  Possibly  with  a  shorter  voyage  the 
lack  of  proper  ventilation  mi^t  not  have  been  bo  injnrions  to  the 
fruit;  but  this  would  seem  to  be  conjectural  merely;  and  when  the 
oranges  were  shipped  they  were  unripe  and  ought  to  have  kept  40  or 
60  days  with  ordinary  care.  The  testimony  introduced  for  the  first 
time  npon  this  appeal  hfu)  not  materially  ohffl:ig«d  thfr  ease  as  made 
in  the  district  court ;  and  that  which  has  been  adduced  to  show  that 
the  oranges  when  shipped  were  unduly  ripe  is  rejected  as  utterly  un- 
worthy of  credit. 

A  decree  is  ordered  for  the  libelant  for  (10,144.99,  with  interest 
from  January  10, 1881,  with  the  costs  of  the  district  court,  and  of  this 
appeal. 
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Tmg  Pilot  Bot. 
(iXiM  OwW,  £!.  JVorirlafid.  Vabraur  188S.) 

1.  XzonitBios  Boats— Cabriebb  of  FAasRNaBBS— Ddtt  to  FAflsBNGBBB. 

The  owners  of  excursion  boats  used  tot  nigbt  excursions  ore  bound  to  use 
proper  precftvtloiis  to  gnard  against  the  natural  mistake!  of  pa«enxeii  vhile 
on  Doard. 

3.  Busm—^EStam  to  BuivicixHn<T  LzeHT  a  Btair-vat. 

Where  tbere  was  an  open  door- wav  from  wUch  steep  stairs  descended  to  the 
hcdd,  which  was  In  such  a  location  that  It  was  Ilkelr  to  be  tntstaken  by  a  paa- 
aenger  for  the  stairs  which  ascended  to  the  upper  oeck,  JMd.  that  the  owners 
of  the  boat  were  guilty  of  ncglleence  in  not  having  it  so  effectually  lighted  aa 
to  warn  a  passenger  making  such  a  mistake  as  soon  as  he  fiiced,  and  was  about 
to  atep  Into  the  opening. 

In  A^miialty. 

A,  StirUnff  PenningUm,  for  libelant. 

H.  V.  D,  Johns,  for  respondent. 

MoRBiB,  J.  This  is  a  libel  in  rtm  instiiated  by  a  passenger  who 
received  injaries  from  falling  down  a  stair-way  on  the  steam-boat  Pilot 
Boy  while  on  an  evening  excursion  from  Baltimore  to  Keller'a  Pavil- 
ion, in  June,  1884.  There  is  some  conflict  of  testimony  with  regard 
to  whether  or  not  the  libelant  was  ander  the  inflnenoe,  of  drink  at  the 
time  of  the  accident.  I  take  it  that  even  on  each  an  excursion  as 
this,  and  with  a  bar  on  board,  the  presumption  still  remains  that 
the  excorsioniBt  was  sober,  and,  aided  by  that  presumption,  I  think 
the  weight  of  evidence  is  decidedly  with  the  libelant.  The  aceoont 
given  by  the  libelant  and  his  companion  of  what  they  had  done  dur- 
ing the  afternoon  and  while  on  board  is  quite  inconsistent  with  bis 
having  had  enough  drink  to  afiFect  his  conduct  or  his  oare  for  his  own 
safety.    I  find  the  fact  to  be  that  the  libelant  was  sober. 

On  the  Pilot  Boy  there  is  on  the  forward  part  oi  the  main-deek  a 
Bimctnre,  in  the  center  of  the  ship,  containing  on  one  side  a  door- way 
and  stairs  leading  up  to  the  upper  deck,  and  aa  the  opposite  side 
containing  a  door-way  and  stairs  leading  down  to  the  hold.  There 
is  across  the  whole  deck,  and  extending  from  each  side  of  this  struc- 
ture to  the  port  and  starboard  edges  of  the  boat,  a  partition  or  bulk- 
head, with  an  entrance  door  on  eaoh  side.  Directly  by  the  entrance 
door  on  the  port  side  there  is  the  door-way  and  stairs  ascending  to 
the  upper  deck,  and  similarly  placed,  directly  by  the  entrance  door 
on  the  starboard  side,  there  is  the  door-way  and  stairs  descending  into 
the  hold.  The  account  of  the  accident,  given  by  the  libelant,  is  that 
he  was  coming  from  the  stem  of  the  boat  along  the  starboard  alley- 
way, intending  to  go  up  again  onto  the  upper  deck,  where  he  had 
before  been  sitting,  and  thinking  that  the  stairs  on  both  sides  lead 
to  the  upper  deck,  he  stepped  into  the  starboard  door-way,  which  was 
open,  and  the  place  being  entirely  dark,  and  not  finding  the  ascend- 
ing steps,  he  fell  down  to  the  bottom  of  the  steep  descending  stairs, 
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and  was  injured.  It  is  admitted  that  the  door  was  fastened  open, 
and,  unquestionably,  if  the  opening  was  not  sufficiently  lighted,  it  vas 
in  that  looation  a  cUuigerous  opening;  so  that  I  think  the  case  turns, 
in  great  measure,  on  the  question  whether  the  lighting  was  sufficient 
for  such  a  place  on  an  excursion  boat.  There  was  a  bright  light 
with  a  reflector,  fastened  against  the  after-most  side  of  the  structure 
and  in  the  center  of  the  boat.  But  this  was  not  against  the  side  of 
the  Btractnre  in  which  this  door-way  was,  but  at  right  angles  with  it 
and  around  the  corner  from  it.  Obviously,  this  light  did  not  serve  to 
illuminate  the  door-way  in  question.  There  were  lights  in  the  bar, 
some  distance  aft,  and  on  the  opposite  side  of  the  alley-way,  which 
*r^n  fore  and  aft,  and  there  was  a  light  of  some  sort  on  the  opposite 
side  of  the  alley-way,  say  eight  to  ten  feet  .distant  from  the  door-way, 
but  not  placed  directly  opposite  to  it. 

There  is  a  conflict  of  testimony  as  to  whether  there  was  a, light  in 
the  hold  at  the  foot  of  the  stairs.  The  libelant  says  there  was  no  light 
at  all  in  the  hold.  The  witnesses  of  the  steam-boat  say  that  there 
was  usually  placed  on  a  bench  near  the  foot  of  the  stairs  a  small  light 
for  the  use  of  the  firemen  who  were  obliged  to  ase  this  stair-way,  and 
who  were  the  only  persons  entitled  to  use  it.  If  this  light  was  there, 
it  was  such  a  light  as  would  very  dimly  illuminate  the  stair- way,  and 
as  there  was  no  fixed  place  for  it,  it  may  have  been  placed  well  to- 
wards the  after-end  of  the  bench.  Since  the  hearing  I  have  visited 
the  steam-boat,  uid  feel  quite  sure  that  I  now  nnderstaad  the  loca- 
tion of  the  doorway  and  its  aarroandings.  It  is  plain  that  from  its 
position  an  ordinary  passenger  might  in  the  night-time  readily  suppose 
that  this  door-way  was  an  opening  leading  to  the  upper  deck,  and  the 
question  to  be  determined  is,  was  the  lighting  sufficient  to  warn  a 
person  of  ordinary  pmdenoe,  who  was  acting  under  that  reasonable 
impression,  what  its  real  character  was  in  time  to  prevent  his  step- 
ping into  it  ?  Undoubtedly  it  was  lighted  sufficiently  for  men  accus- 
tomed to  the  boat,  for  they  know  its  real  character,  and  would  need 
but  very  little  light;  but  I  take  the  law  to  be  that  owners  of  excarsion 
boats  carrying  pleasure-seekers  on  a  night  excursion  are  bound  to 
guard  ^[ainst  the  natural  mistakes  of  snoh  passengers.  Tfae  law  is 
that  carriers  of  passengers  are  not  liable,  if  injuries  happen  from  sheer 
accident  or  misfortune,  where  there  is  no  negligence  or  fault,  or  where 
no  reasonable  caution,  foresight,  or  judgment  would  have  prevented 
the  injury;  but  the  carrier  is  liable  for  the  smallest  negligence  at 
himself  or  his  servants.  I  think  it  was  a  natural  mistake  for  any 
landsman  to  make,  to  suppose  that  this  opening  led  to  the  upper  deck, 
and  I  think  that  when  it  was  left  open  the  lighting  should  have  been 
sufficient  to  give  instant  warning  to  such  a  person  of  his  mistake. 
For  a  boat  carrying  a  crowd  of  excursionists  at  night,  I  do  not  think 
the  lights  on  the  main  deck  were  sufficient  to  give  such  warning,  and 
I  do  not  think  the  dim  light  placed  on  the  bench  in  the  hold  near  the 
foot  of  the  stairs  made  them  sufficient.   There  ahoald  have  been  a 
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good  light  inside  the  opening,  placed  high  enongh  to  catch  the  eye  of 
tiie  passenger  ab  soon  as  he  faeed  the  opening.  It  may  be  said  that 
in  a  narrow  opening  with  eteps  leading  directly  down,  and  with  the 
ascending  steps  from  the  opposite  side  close  overhead,  and  inclining 
towards  the  opening,  snch  lighting  would  be  diffieolt.  This  may  be 
so.'  I  can  appreciate  the  difficnlty,  and  no  doobt  the  safer  and  bet- 
ter  plan  woiUd  be  to  have  some  obstrootion  across  the  door-way  to 
check  any  one  attempting  to  enter. 

The  bcHnt's  officers  state  that  the  door  must  be  kept  fastened  open 
to  give  ventilation  to  the  firemen  in  the  hold,  and  tikis  being  so,  the 
satest  pieeaation  against  the  dangerous  mistakes  of  excursionists  at 
ni£^t  would  seem  to  be  to  put  some  physical  obstruction  across  it, 
and  this  would  be  more  effectual  than  any  amount  of  lighting.  I 
have  heard  and  considered  with  attention  the  testimony  of  the  expe- 
rienced steam-boat  men  who  were  called  as  experts,  and  who  testified 
that  in  their  judgment  the  precautions  used  were  sufficient,  and  in 
holding  that  they  were  not,  I  do  not,  of  course,  mean  to  assume  that 
the  court,  by  any  sort  of  judicial  legislation,  may  declare  that  steam- 
boats must  be  constructed  and  furnished  according  to  plans  which 
the  court  may  think  most  judicious,  but  I  do  consider  that  the  testi- 
mony of  nautical  men  as  to  what  is  sufficient  to  prevent  such  acci- 
dents must  be  received  with  some  allowance,  for  this  reason,  that  it 
is  difficult  for  seafaring  men  to  comprehend  how  stupid  an  ordinary 
landsman  or  excurBionist  is  with  regard  to  the  construction  of  a  boat, 
and  how  liable  he  is  to  become  confused  with  regard  to  the  location 
of  the  stair-ways  leading  from  one  deck  to  another. 

Now,  with  respect  to  a  boat  used  for  night  excursions,  and  partic- 
alarly  one  which  has  a  bar  on  board,  and  is  intended  for  more  or 
less  merry-making,  the  rules  of  law  governing  carriers  of  passengers 
should  not  be  relaxed,  and  they  should  be  required  to  guard  against 
the  natural  and  general  ignorance  and  mistakes  of  those  they  invite 
on  board  as  passengers.  In  this  case,  as^the  neglect  for  which  I  pro- 
nounce the  steam-boat  in  fault  is  not  one  of  gross  or  willful  negligence, 
the  recovery  should  be  strictly  confined  to  a  reasonable  compensation. 
The  libelant  proved  no  actual  loss  of  earnings  or  expenditures  for  med- 
ical attendance.  He  was  laid  up  in  the  city  hospital  nine  weeks,  and 
-was  on  crutches  two  months, — say  eighteen  weeks  in  all. 

A  decree  may  be  drawn  for  $300  and  costs. 
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BaouaHTT  v.  Five  Thousand  Two  Huvdiubd  ikd  FmY-Su  Buin>iEs 

OF  States,  etA. 

CUbsibbb  op  Goods — Lorn  of  Qoooe — EvtDENOB. 

Decree  of  dUtrict  court,  21  Fkd.  Rkp.  £90,  affirmed. 

In  Admiralty. 

Mofskall,  Clinton  &  WKUon^  for  appellant. 

Gooh  d  Fitzgerald,  for  appellee, 

WaIiLACE,  J.  Under  the  allegations  in  the  libel,  the  libelant  oan- 
not  be  permitted  to  deny  that  he  received  on  board  his  schooner  all 
the  cargo  described  in  the  bill  of  lading.  Bat  the  claimant,  the  con- 
signee, accepted  the  oai^  without  insisting  npon  a  tally  by  the  car- 
rier, and  without  making  one  himself,  to  ascertain  whether  all  was  de- 
livered that  was  shipped.  Fart  of  the  cargo  after  its  delivery  to  the 
consignee  was  permitted  to  remain  exposed  on  the  dock  over  night. 
After  the  cargo  was  transferred  from  the  dock  to  the  cars  the  cars 
were  sealed,  and  the  cargo  remained  in  them  for  about  six  weeks 
when  a  tally  was  made,  and  it  was  discovered  that  part  of  the  cargo 
described  in  the  biU  of  lading  was  missing.  The  acceptance  of  the 
cargo  by  the  claimant  without  objection  was  an  acknowledgment 
that  the  carrier  had  performed  bis  contract,  and  implied  a  promise 
to  pay  the  freight,  which  the  consignee  was  instructed  to  pay  by  the 
bill  of  lading  upon  delivery.  The  testimony  for  the  libelant  tends  to 
show  that  all  the  cargo  received  was  delivered  as  strongly  as  the  testi- 
mony for  the  claimant  tends  to  show  the  contrary.  The  affirmative 
of  the  issue  is  with  the  claimant,  he  having  accepted  delivery  of  the 
cargo.  His  proofs  are  as  unsatisfactory  as  those  of  the  libelant.  It 
is  as  reasonable  to  infer  that  the  missing  part  of  the  cargo  was  stolen 
upon  the  dock  after  it  had*been  delivered  to  the  consignee  as  that  it 
was  lost  or  misappropriated  on  the  yoyage.  The  decree  of  the  dis- 
trict court  is  affirmed,  with  costs. 
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fiAWsoN  and  others  v.  Lyon  and  oihenJ 


(DMria  Uaurtt  S.  D.        Fork.   Janoaiy  23, 188S.) 


1.  RBFBKSENTATIOKS — ^FRAUD — MOTHAL  MiSTAKB. 

The  owners  of  the  brig  D.  filed  a  Hhel  agaiaat  the  chartarer  to  recorer  a  bal- 
,  aace  of  charter  money.  The  cTiarierer  answered  that  "  at  the  time  of  the  exe- 
cution of  the  charter-party  it  was  represeuted,  warraDted,  aad  agreed  by  the 
master  and  agents  of  the  brig  that  she  was  of  247  tons  register,  and  would 
cany  2,700  barrels,  or  from  290  to  300  tons  of  logwood,  on  the  faith  of  which 
the  charter  was  accepted,  but  wiiich  agreement  was  bv  mistake  inadvertently 
omitted  from  the  charter;  "  nnd  that  the  vessel  brougut  home  only  about  2^ 
tons  of  logwood.  The  written  charier  contained  a  clause  that  the  vessel  was 
of  247  tons  register,  wUch  was  tnte ;  and  it  was  pxovsd  tbat  sliecarried  on  her 
outward  voyage  2,900  barrels,  and  on  the  homeward  voyage  brought  only  225 
tons  of  logwood,  because  so  bulky  that  more  w<dght  could  not  be  got  under 
deck. 
S.  Bakk— Etidebtob. 

Evideoce  in  support  of  the  allegation  of  the  answer  as  to  the  representatiouB 
was  taken  under  objection  to  its  admissibility,  and  contrary  eviaenoe  was  of- 
fered in  behalf  of  the  brig. 

Hdd,  that  if  the  answer  bad  charged  fraud,  the  evidence  would  have  been 
admigaible  under  recent  authorities,  leontra.  Baker  v.  Ward,  3  Ben.  49d,)  and 
80  if  a  mutual  mistake  of  fact  were  charged ;  that  on  the  evidence  there  was 
no  mutual  mistake  of  fact,  or  nuy  snoh  representations  as  wore  meant  or  under- 
BtfKid  as  a  warranty  that  the  brig  wonM  carry  290  or  300  tons  of  logwood. 
3.  Buck— EviDENCB  most  bb  Satispactobv. 

If  the  rule  which  makes  the  writing  the  highest  evidence  of  the  contract,  and 
excludes  evidence  of  prior  conversations  to  vary  it,  or  to  attach  to  It  new  con- 
ditions or  obligations,  is  to  be  relaxed  in  eases  of  fraud,  actual  orcoastruotive, 
or  of  mutual  mistake,  the  evidence  showing  such  fraud  or  mistake  must  be 
entirely  clear  and  satisfactory,  aud  in  cases  of  doubt  the  writing  must  prevail. 


In  Admiralty. 

Benedict,  Taft  (&  Benedict,  for  libelants. 

Scudder  <£  Carter  and  Geo.  A.  BUtck,  for  respondents. 

BbowNj  J.  This  libel  in  personam  was  filed  to  recover  the  snm  of 
$515.83,  a  part  of  the  sum  of  $2,150,  agreed  to  be  paid  by  the  re- 
spondents for  the  charter  from  the  libelants  to  the  respondents  of  the 
brig  Dauntless,  for  a  voyage  from  New  York  to  Port  au  Prinoe  and 
back  in  November,  1882.  The  answer  alleges  that  "at  the  time  of 
the  execution  of  the  said  charter  it  was  represented,  warranted,  and 
agreed  by  the  master  and  agents  of  the  brig  that  she  was  of  247  tons 
register,  and  would  carry  2,700  barrels,  or  from  290  to  300  tons,  of  Ja- 
maica log-wood ;  on  the  faith  of  which  the  charter  was  accepted,  but 
which  agreement  was,  by  mistake,  inadvertently  omitted  from  the 
charter. "  Upon  the  trial  it  was  proved  that  the  brig,  upon  her  outward 
voyage,  took  2,940  barrels;  but  on  her  return  voyage,  though  folly 
loaded,  she  could  take  but  225  tons  of  logwood,  instead  of  290  or  300 
tons.  Considerable  testimony  was  also  offered  to  show  that  in  the  ne- 
gotiations leading  to  the  execution  of  the  charter-party,  the  brig  was 
represented  by  her  captain  to  be  able  to  take  from  290  to  800  tons  of 

^Reported  by  B.  D.  ft  Edward  Benedict,  Esqs.,  of  the  New  York  bar. 
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logwood.  This  ieBtimony  was  objected  to  as  inadmissible  to  vary  ibe 
written  charter;  which  stated  the  tonnage  correctly,  but  contained  no 
representation  as  to  the  number  of  barrels,  or  the  tons  of  logwood, 
that  she  could  take.  The  difficulty  was  not  in  her  ability  to  carry 
300  tons  weight,  bat  in  her  capacity  to  stow  so  much  logwood  betweext- 
decks. 

The  answer  does  not  allege  any  fraud,  nor  that  the  representation 
alleged  was  fraudulently  made,  but  only  that  the  representation  was 
untrue.  The  evidenoe  is  not  even  oonclusive  that  the  brig  could  not 
have  carried  290  or  300  tons  of  logwood,  if  the  wood  were  of  suffi- 
ciently large  stioks,  or  if  it  had  been  sawed  so  as  to  be  stowed  com- 
pactly. Had  the  answer  charged  false  and  fraadulent  representa- 
tions, as  the  means  whereby  the  respondents  were  induced  to  enter 
into  this  charter-party,  I  should  have  regarded  the  testimony  offered' 
as  admissible  acoordiug  to  weighty  authorities.  Cooper  v.  Sehlesinger, 
111  U.  S.  148,162,155;  S.  C.  4  Sup.  Ct.  Bep.  360;  John$<mv.Miln, 
14r  Wend.  195;  Brown  t.  Tuttle,  66  Barb.  169;  Thomas  v.  Beebe,  35 
N.  Y.  347;  Bennett  v.  Judson,  21  N.  Y.  238;  French  v.  Newgass,  L. 
B.  3  C.  P.  Div.  163;  1  Story,  Eq.  §  193.  So  if  there  were  any  mutual 
mistake  of  fact  which  was  the  foundation  of  the  contract.  Funch  v. 
Abeiiheinit  30  Hun.  1.  In  the  case  of  Baker  v.  Ward^  8  Ben.  499, 
however,  evidence  similar  to  that  offered  in  this  case  was  ezoladed, 
even  where  the  answer  expressly  alleged  false  and  fraadulent  repre- 
sentations. 

I  do  not  deem  it  necessary  to  consider  this  question  anew  in  this 
court  in  the  light  of  subsequent  authorities,  inasmuch  as  upon  the 
evidence,  which  was  provisionally  received  concerning  the  conversa- 
tions between  the  parties  prior  to  the  execution  of  the  charter-party, 
I  must  hold  that  no  mutnal  mistake  of  fact  is  established,  nor  any 
such  representations  as  were  either  meant  or  understood  to  be  a  war- 
ranty that  tbe  brig  would  carry  290  or  300  tons  of  logwood.  Hawkins 
V.  Pemberton,  61  N.  Y.  198;  Durham  t.  Fire  <£  Marine  Ine.  Co.  23 
Fbd.  Bbp.  468. 

On  the  part  of  the  libelants  the  evidence  is  that  the  captain  said 
that  the  brig  had  never  carried  any  logwood,  though  he  had  once  been 
to  Jamaica  for  logwood  with  another  vessel;  but  that  the  Dauntless 
would  carry  300  tons  of  logwood  "if  they  could  get  it  aboard."  The 
broker  testified  in  behalf  of  the  respondents  that  the  master  said  that 
the  Daunttess  had  brought  300  tons  of  logwood  from  Hayti.  It  seems 
to  me  more  probable  that  there  was  error  in  the  recollection  of  the 
broker  as  to  the  precise  language  of  the  master,  than  that  the  master 
stated  the  downright  falsehood  of  which  the  broker's  testimony,  if 
true,  would  convict  him.  The  witnesses  on  this  point  are  evenly  bal- 
anced, and  the  circumstances  favor  tbe  respondent's  version  of  the 
conversation.  The  omission  from  the  charter-party,  of  a  positive  stip- 
ulation for  the  carriage  of  290  or  300  tons,  well  agrees  with  the  libel- 
ants' testimony  concerning  the  condition  attached  to  the  statement. 
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viz.,  thai  Bbe  wonld  carry  300  tons  "if  it  coaldbe  got  aboard;"  wbile/ 
if  made  in  the  positive  form  alleged  by  the  broker,  there  is  no  reason 
why  the  ebarter-party,  drawn  ap  by  himself,  shonld  not  have  con- 
tained it.  Moreover,  within  a  week  after  the  exeontion  of  the  charter- 
party,  in  a  conversation  between  the  broker  and  the  master,  the  bro- 
ker desired  the  master  to  saw  the  logwood  in  order  to  have  it  packed 
more  compactly,  and  thtta  be  able  to  bring  as  large  an  amount  as 
possible;  and  he  offered  to  contribute  something  for  that  purpose. 
Bat  the  master  declined  to  do  anythiitg  about  sawing,  as  not  incum- 
bent on  him.  Saeh  a  oonversatioQ  Beems  to  me  lees  likely  to  have 
occurred  had  it  been  understood  that  the  brig  was  at  all  events  to 
bring  from  290  to  300  tons  of  logwood,  than  if  the  amount  she  would 
bring  was  understood  to  be  dependent  upon  her  capacity  for  stowage. 
If  the  rule  of  law  which  makes  the  writing  the  highest  evidence  of 
the  aotnid  contract  between  the  parties,  and  which  excludes  evidence 
of  prior  conversations  to  vary  it,  or  to  attach  to  it  new  conditions  or 
obligations,  is  to  be  relaxed  in  cases  of  fraud,  actual  or  constructive, 
or  in  case  of  mutual  mistake,  the  evidence  showing  such  fraud  or 
mistake  most  be  entirely  dear  and  satisfactory  to  the  court;  and  in 
case  of  doubt,  at  least,  the  writing,  as  it  stands,  mugt  prevail. 

The  libelants  are,  therefore,  entitled  to  the  baltmce  doe  according  to 
the  terms  of  the  charter-party,  with  interest  and  costs. 


The  B.  B.  Bakeb,  etc' 

{DmrUt  Cowtt  8.  D.  iKm  York,  January  31, 

Bu.VA.GB— Fibs  in  Cottoit— Towage. 

A  fire  broke  out  during  a  westerly  gale  among  the  cotton  bales  which  com-  . 
posed  the  cargo  of  the  lifter  Baker,  lying  along-side  the  Bervta.  The  dip  was 
filled  with  boata,  which  were  imperiled  by  the  lire,  and  the  fire  could  not  be 
extinguished  there.  Upon  Bignal  from  the  superintendent  of  the  whp.rf,  the 
tug  L.  towed  her  out  from  the  slip  into  the  river,  and  played  upon  tho  flrewith 
a  small  hose  until  the  antral  of  two  city  fire  department  tugs.  The  L.  then 
towed  the  three  vessels  to  a  place  convenieat  for  taking  out  the  burning  cot- 
ton. The  value  of  the  cotton  saved  and  sold  was  $29,000,  the  value  of  the  lighter 
about  13,000,  and  the  tug  L.  was  worth  about  $14,000.  There  were  no  fipecls] 
clrcninstances  of  dangu  to  the  salv<m  or  their  tug,  and  the  serrice  was  oom- 
pleted  In  about  two  hours,  ilcld,  that  (750  was  a  proper  salvage  award. 

In  Admiralty. 

Alexander  dt  Ash,  for  libelants. 

ButleTf  Stillman  d  Hubbard  and  Wilkelmus  Myndersey  for  claim- 
ants. 

Bbown,  J.  At  about  1  p.  u.  on  the  twenty-fifth  of  September,  1883, 
a  fire  was  discovered  among  bales  of  cotton  on  the  lighter  S.  B.  Baker, 

> Reported  1^  R.'D.  ft  Edward  Benedict,  Esqs.,  of  the  Hew  Toik  bir. 
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lying  in  the  slip  on  the  eoatherly  side  of  pier  40,  North  rirer.  The 
wind  was  westerly,  blowing  nearly  a  gale.  The  lighter  lay  near  the 
end  of  the  slip,  inside  of  the  steam-ship  Servia.  The  fire  had  burst 
out  ablaze  around  the  wood-work  of  the  mainmast,  and  the  blase 
ran  up  along  the  canvas,  which  hung  upon  the  mast.  The  pier  was 
well  supplied  with  means  for  patting  out  fires,  and  a  hose  was  very 
speedily  run  from  the  pier,  across  the  Serria,  to  play  upon  the  fire. 
Another  hose  was  also  got  out  from  the  Servia,  The  slip  was  full  of 
vessels,  and  the  superintendent,  fearing  danger  from  an  increase  of 
the  fire  in  a  high  wind,  called  for  aid  to  move  the  lighter  away.  The 
libelants*  tug  Lyndhurst  answered  the  call ;  oame  along-side  the  lighter 
about  five  minutes  after  the  fire  broke  out;  attached  his  lines  to  her; 
pulled  her  out  of  the  slip;  and  then  took  her  along-side  further  into 
the  river,  playing  upon  her  with  a  one-inch  hose,  which  was  aboard. 
Very  soon  the  steam  fire-engine  boat  Zophar  Mills,  belonging  to  the 
city  fire  department^  came  along-side  of  the  Lyndhurst,  threw  her  hose 
across  her,  and  poured  several  heavy  streams  upon  the  burning  cot- 
ton. Aa  fire  among  cotton  bales  cannot  be  thoroughly  extinguished 
without  either  submerging  them  or  unloading,  it  became  necessary  to 
take  the  lighter  to  some  vacant  wharf,  where  the  bales  could  be  rolled- 
off,  and  the  fire  among  them  completely  put  out.  The  Lyndhurst  was 
therefore  directed  to  go  ahead,  and  take  the  boat  in  tow  up-river  till 
a  suitable  place  could  be  found.  The  Lyndhurst  then  left  the  side  of 
the  boat,  proceeded  ahead,  and  took  the  lighter  upon  a  hawser,  the 
Mills  being  along-side  of  her.  About  the  same  time,  another  fire-boat 
belonging  to  the  city  fire  department  (the  Havemeyer)  came  up,  and 
went  along  the  other  side  of  the  lighter ;  and  the  three  boats  were 
towed  by  the  Lyndhurst  to  Fifty-seventh  street,  where  the  bales  were 
rolled  off,  broken  open  so  far  as  necessary,  and  the  fire  extinguished. 
The  value  of  the  cotton  saved  was  $29,000;  the  value  of  the  Baker» 
about  $3,000;  and  the  Lyndhurst  was  worth  about  $14,000. 

The  claimants  contend  that  a  very  small  sum  only,  if  anything, 
shonld  be  allowed  for  the  salvage  services  of  the  Lyndhurst,  on  the 
ground  that  the  lighter  originally  lay  in  a  good  place  for  being  drenched 
with  water  to  put  out  the  fire;  and  that  her  removal  was  directed,  not 
for  her  own  safety,  but  for  the  safety  of  other  vessels.  There  were 
DO  proper  means,  however,  for  extinguishing  the  fire  where  the  lighter 
lay  in  the  crowded  slip.  Though  the  fire  might  be  subdued,  it  eould 
not  be  put  ont  there.  There  were  no  means  there  of  unloading  the 
bales;  and  in  the  high  wind  then  prevailing,  the  fire  might  break  out 
anew  at  any  moment,  and  in  remaining  there  she  would  be  a  source 
of  constant  danger  to  other  vessels.  As  it  was,  one  other  lighter 
caught  fire.  The  removal  of  the  barge  was,  therefore,  a  matter  of 
necessity ;  both  to  put  o^t  her  own  fire  and  prevent  its  spreading. 
,  The  services  of  the  Lyndhurst  were  clearly  salvage  services.  They 
were  rendered  promptly  and  e£Qciently.  Her  crew  were  active  and 
energetic  in  remoTing  the  lighter;  in  playing  upon  her  with  their 
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own  hose  till  the  Mills  came  up;  and  then  in  assisting  the  MOls;  and, 
finally,  in  towing  all  three  boats  to  Fifty-seventh  street.  The  Lynd- 
hurst,  though  scorched  and  blistered,  can  hardly  be  said  to  have  been 
in  actual  danger.  The  vrhole  time  occupied  was  about  two  hoars. 
Considering  all  the  eironmstanceS}  I  think  $750  will  be  a  proper  sum 
to  avard  as  salvage;  one-half  to  the  boat,  and  the  rest  to  be  divided' 
among  the  oaptain  and  orew  in  proportion  to  theii  wages* 


Thb  Taushah. 

(IMWrief  Cburt,  B.  D.  Penntylwinia.   February  18,1K86.) 

PEUiTAaft— Ronmui  to  Aochpt— Action  bt  Piu>t  to  Bbootbb. 

To  justify  recoveiy  of  a  claim  for  pilotage  by  a  pilot  whom  a  vessel  has  re- 
fused to  receive,  the  court  must  be  fully  satletied  that  the  respondent  refused 
or  neglected  to  take  such  pilot,  as  provided  by  the  statute. 

In  Admiralty. 

On  April  12,  1883,  in  the  night-time,  the  bark  Talisman,  bound 
for  Philadelphia,  while  off  the  Whistling  Buoy,  Delaware  bay,  sig- 
naled for  a  pilot,  uid  saeb  signal  was  answered  by  the  Henry  Cope, 
which  followed  her  up  the  bay,  and  overtook  her  as  she  was  about  to 
anchor.  The  pilot  tendered  bis  services,  and  being  told  by  the  master 
that  he  intended  to  wait  till  daylight  and  see  if  there  were  any  tug- 
boats about,  went  off  and  did  not  return.  Subsequently  he  sued  for 
pilotage  fees. 

Curtis  Tilton  and  Henry  Flanders,  for  libelant. 

H.  G.  Ward,  M,  P.  Henry,  J.  Rodman  Paul,  and  C.  M.  Hough, 
for  respondent. 

Pbr  Gubiam.  To  justify  recovery  of  the  claim  the  court  must  be 
fully  satisfied  that  the  respondent  refund,  or  neglected,  to  take  a  pilot, 
as  provided  by  the  statute.  While  it  is  true  that  the  liability  im- 
posed by  the  statute  for  snch  refusal  or  neglect  is  not,  technically, 
a  penalty, — as  the  courts  have  decided, — its  operation  and  effect,  when 
applied,  is  so  far  in  the  nature  of  a  penalty  that  it  should  not  be  ap- 
plied except  in  cases  of  willful  refusal  or  neglect.  Did  the  respondent 
willfolly — that  is  to  say,  |nirpo8ely  or  intentionally — refuse  or  neglect 
in  this  instance  7  If  he  did  not  absolutely  refuse  the  services  tend- 
ered, he  certainly  neglected  to  avail  himself  of  them;  and  I  do  not 
see,  therefore,  how  he  can  escape  liability.  It  seems  quite  plain 
that  he  intended,  from  the  start,  to  avoid  taking  a  pilot  if  he  could 
find  a  tug.  He  appears  to  have  been  laboring  nwier  the-  misappre- 
hension that  no  obligation  to  take  a  pilot  rested  on  him  after  reach- 
ing the  point  where  he  anchored.  What  he  said  to  the  pilot  is  con- 
sistent with  this  view,  and  seems  to  be  inconsistent  with  any  other. 
A  decree  must  be  entered  for  the  libelant,  with  costs. 
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The  Ahstbbdam.' 

(DMiiti  (hurt,  8.  D.  Nm  York.  Feliruai7  IB.  1885.. 

1.  ItDEITATIOir  OF  IdABILITT— INJUHCTION. 

In  proeeedlogs  to  limit  the  liabiflty  of  a  Tessel,  an  Injunction  maj  Ima  to 
restrain  tho  proeecution     auits  in  a  state  eonrt. 
3.  Bake— PbkboitaIj  Ihjubt. 

Claims  for  damages  for  personal  injuries  arising  out  of  the  Btrandlng  Ot  a 
T^sel  are  within  the  proTisions  of  (lie  statute  limiting  Uabtlitjr. 

In  Admiralty. 

Curztnan  d  Ytaman^  for  the  motion. 

J.  Joachimsen,  for  tbe  Amsterdam. 

Bbown,  J.  Tbe  steamer  Amsterdam  having  been  lost  by  strand- 
ing, and  proceedings  being  thereupon  taken  in  this  ooort  by  her  own- 
ers to  limit  their  liability  upon  payment  into  court  of  the  appraised 
value  of  the  vessel  and  her  pending  freight,  an  injunction  was  issned 
in  accordance  with  tbe  provisions  of  rule  54,  restraining  the  prose- 
cution of  suits  in  the  state  courts.  Several  suitors,  claiming  dam- 
ages for  personal  injuries  arising  more  or  less  directly  oat  of  the 
stranding,  have  asked  that  the  injunction  be  dissolved  on  the  groonds 
that  there  is  no  statutory  authority  for  the  injnnction  itself;  and, 
secondly,  because  claims  for  such  personal  damages  are  not  within 
the  statute.  Bule  54  expressly  declares  that  the  owners,  on  comply- 
ing with  the  statute,  shall  be  entitled  to  an  injunction  order.  It  is 
not  for  this  court  to  overrule  the  interpretation  of  the  statute  put  upon 
it  by  the  supreme  court,  or  the  practice  they  have  sanctioned.  This 
rule  will  not  cut  off  sufficient  opportunity  to  present  every  legal  de- 
mand. The  causes  of  action  are  purely  maritime.  This  court,  as  a 
court  of  admiralty,  is  at  least  as  appropriate  as  any  other  for  the 
hearing  of  all  questions  arising  in  such  cases;  and  every  point  that 
can  be  litigated  anywhere  can  be  presented  and  determined  here. 

The  other  question,  as  to  whether  personal  injuries  are  within  the 
provisions  of  the  statute  limiting  liability,  was  carefully  considered  by 
Benedict,  J.,  in  the  case  of  The  Epsilon,  6  Ben.  381,  and  afterwards 
by  Choatb,  J.,  in  this  court,  in  tbe  case  of  the  Seawahnaka,  (In  re 
Long  Island,  etc.,  Transp.  Co.  5  Fed.  Bbp.  599,  624;)  and  in  both 
cases  it  was  held,  upon  full  consideration,  that  such  actions  are  within 
the  provisions  of  tbe  act.  The  reasons  for  the  conclusions  there  given 
commend  themselves  to  my  judgment,  and  this  application  mast, 
therefore,  be  denied. 

>Beported  by  H.  D.  &  Edward  Benedict,  Eaqa,  of  tb«  New  York  bar. 
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Fabbons  V,  Mastb  and  others.' 
{Olreittt  Cburf,  S.  D,  Vtrffinia.  Febrauj  11, 1685.) 
1.  Federal  lutaaoKmos — Suits  Aoainbt  State  Ofvisebb — Hakdatort  In- 

JUNUTlONa 

Altluni^  a  state,  wttbout  its  oonMiit,  liuinot  bs  sned  as  an  IndirldaaU  yet 
where  a  plaia  official  duty,  reauirine  no  exercise  of  discrettoa,  la  to  be  per- 
formed l)y  a  state  officer,  and  the  pcnormance  is  refused,  any  person  who  will 
sustain  a  personal  injury  by  such  refusal  may  have  amandamusto  oompel  per- 
formance :  or,  where  manaamtM  is  not  arailable,  may  have  a  mandatorj  in- 
junction for  that  purpose ;  and  when  such  duty  is  threatened  to  be  violated  by 
some  positive  official  act,  any  person  who  will  sustain  personal  injury  thereby, 
for  which  adequate  oompensatiou  eanuot  be  liad  at  law,  nu^  have  an  lojuno- 
tion  to  prevent  it 

%  Samb.— A  federal  court  has  jurisdiction  over  a  state  officer.  In  questloas  arising 
nnderthe  constitution,  laws,  etc.,  of  the  United  States,  where  the  law  has  Im- 
posed upon  him  a  well-deflned  duty  in  regard  to  a  speoiflo  matter  not  affecting 
the  general  powers  or  functions  of  government,  but  in  the  performance  m 
which  one  or  mora  individuals  have  a  distinct  interest,  capable  of  eaforccment 
by  Judicial  process;  and  when  it  slinll  be  necessary  to  enforce  the  rights  of  the 
Individual,  a  court  of  chancery  may,  by  a  mandatary  decree,  or  by  iDjnnction, 
compel  the  peffotmaaee  of  the  ai^wopriate  duty,  or  enjoin  (lie  offleer  from  do- 
ing what  is  inconsistent  with  that  duty  and  with  the  plaintiff's  rights  in  the 
premises. 

3.  Bahb— ViRoiNiA  Ooupoira— Case  at  Bar.— A  non-resident  holder  of  mrelnia 
coupon  bonds  makes  arrangements  with  sundry  tax-payers  to  purchase  and  use 
in  payment  of  license  taxes  due  the  state  the  coupons  cut  by  him  from  his  bonds, 
by  which  arrangement  he  would  receive  payment  in  large  part  for  his  coupons ; 
the  tax-collecting  officers,  as  required  by  qtate  laws,  have  in  various  ways  pub- 
lished that  coupons  would  not  be  received  in  payment  of  such  taxes;  the  stale 
law  allowing  tax-payer  to  sue  for  purpose  of  verifying  coupons  had  been  re- 
pealed as  to  license  taxes,  and  the  writ  ofmantlamua  had  been  taken  away  from 
tax-payer  in  ail  coupon  cases.  The  bondholder  brought  his  bill  in  equity  in 
the  United  Htates  circuit  court  against  the  state  auditor  and  the  collecting  of- 
ficers of  Richmond  city  to  enjoin  them  from  refusing  to  receive  his  coupons, 
and  to  have  a  specific  performance  of  the  state's  contract  to  receive  them,  as 
evMeoced  on  tbeirface;  tlie  genuineness  of  the  coupons  was  not  denied  in  the 
answer,  nor  put  in  issue.  Held :  (1)  The  court  has  jurisdiction  of  the  case  and 
the  parties,  and  may  grant  the  relief  prayed  for.  (2)  A  court  of  equity  has 
power  to  award  mandatory  Injunctions  as  part  of  Its  general  jurisdiction.  (3) 
A  tendOT  of  the  coupons  wu  not  necessary  to  entitle  toe  complainant  to  bring 
his  bill,  the  state  having  in  numerous  ways  published  that  they  would  not  be 
received.  (4)  Section  114  of  the  Virginia  assessment  act  of  March  15,  1884,  by 
repealing  section  3  of  the  act  of  January  14, 1682,  took  away  the  right  to  verify 
coupons  when  offered  in  payment  of  license  taxes,  which  had  been  pronounced 
an  adequate  remedy  in  Antoni  v.  Oreenfiow,  7  Va.  Law  J.  218 ;  S.  O.  2  Sup.  Ut. 
Rep.  91,  and  left  the  tax-payer  without  power  to  use  coupnns  in  paying  license 
tans,  and  without  remedy  against  the  state.  (S)  The  genuineness  of  the  oon- 
pons  not  being  put  in  issue,  must  be  taken  as  admitted  by  the  defendant.  (6) 
In  making  the  contract  of  the  tax-receivable  coupon,  the  state  virtually  waived 
the  benefit  of  plenary  proceedings  in  suits  against  her  officers  to  enforce  it,  in 
cases  wherein  the  geouineness  the  conpons  is  not  put  in  issue ;  and  it  would 
seem  that  the  state,  in  agreeing  to  receive  the  coupons,  has  waived  the  right  to 
a  plenary  defense  In  all  suits  for  specific  performance  of  the  contract  in  wUch 
she  doea  not  deny  the  genuineness  of  the  conpon. 

Motion  for  a  Fieliminary  Injunction. 

R.  L.  Maury  and  D.  H.  Chamherlayne,  for  complainant. 

The  Attorney  QenercU,  for  defendants. 

^Trom  the  Virginia  Law  JonznaL 
T.S3F,no.8 — 8 
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Hughes,  J.  This  bill  is  brought  by  Edward  Parsons,  a  resident  of 
New  York,  and  a  holder  of  the  bonds  of  Virginia  issned  under  the 
funding;  act  of  March  30,  1871.  The  defendants  are  Morton  Maiye, 
auditor  of  Virginia;  Samuel  G.  Oreenhow,  treasurer;  and  B.  B.  Mun- 
ford,  revenue  commissioner  of  Virginia  in  Richmond. 

The  bill  sets  out  the  history  and  provisions  of  the  funding  act  of 
1871,  reciting  that  the  bonds  it  authorized  were  issued,  with  coupons 
attached,  receivable  at  and  after  maturity  for  all  taies,  demands,  and 
dues  to  the  state,  and  that  this  reeeivability  of  the  coupons  for  taxes 
constituted  the  chief  value  of  the  bonds.  It  alleges  that  a  large  num- 
ber of  creditors  were  induced  to  surrender  their  old  bonds  on  the  faith 
of  the  new,  because  of  this  reeeivability  of  the  coupons  in  taxes,  and 
that  thereby  a  contract  was  made  between  the  state  and  the  holders 
of  the  new  bonds;  that  the  latter  should  have  the  right  not  only  to 
tender  the  coupons  directly  in  payment  of  taxes,  but  should  ite  have 
the  right  to  transfer  them  to  any  tax-payer  of  the  state,  with  their 
quality  of  reeeivability  for  taxes  annexed.  The  complainant  sets 
forth  that  he  is  the  owner  of  $4,986  of  said  coupons  past  due  and 
unpaid,  cut  by  himself  from  genuine  bonds  issued  under  the  funding 
act  of  1871,  and  that  they  are  genuine  and  receivable  for  taxes  by 
their  express  tenor.  He  alleges  that  other  coupons  cut  by  himself 
from  the  same  bonds  have  been  pronounced  genuine  by  a  jury  in  the 
mode  prescribed  by  the  laws  of  Virginia,  and  have  also  been  ascer- 
tained to  be  genuine  by  this  court.  He  insists,  therefore,  that  the 
coupons  now  in  question  are  by  every  test  genuine,  valid,  and  legal, 
and  entitled  to  be  received,  according  to  their  tenor,  in  payment  of 
all  taxes  due  the  state.  These  averments  imply  that  this  complain- 
ant has  held  as  an  investment  of  his  own,  for  a  series  of  years,  the 
bonds  from  which  the  coupons  in  question  were  cut;  that  they  have 
not  been  bought  in  market  in  speculation;  and  that  he  is  now  seek- 
ing to  render  these  securities  available  by  transferring  them  to  tax- 
payers, to  be  used  in  payment  of  their  dues  to  the  state  of  Virginia. 
He  alleges  that  this  right  to  transfer  them  would  make  them  worth 
to  him  ^95  cents  on  the  dollar. 

The  complainant  alleges  that  Virginia  has  for  a  long  time  refused, 
and  still  refuses,  to  pay  the  coupons  in  money ;  and  that  she  has, 
moreover,  enacted  certain  laws  intended  to  destroy  their  reeeivability 
in  payment  of  dues  to  herself,  to  his  own  great  damage  and  injury, 
and  in  violation  of  her  contract  with  him  in  that  respect.  He  par> 
tieularly  complains  that  the  state  has  passed  an  act  forbidding  the 
receipt  of  his  coupons  for  license  taxes,  and  providing  that  the  audi- 
tor and  commissioners  of  revenue  shall  not  grant  licenses  nqtil  the  ap- 
plicant exhibits  evidence  that  be  has  dcpo^iited  the  amount  of  the 
license  taxes  in  gold,  silver,  and  treasury  and  national  bankruotes; 
and  he  avers  that  he  has  the  right  to  hare  bis  coupons  received  in 
payment  of  license  taxes  whenever  they  may  be  tendered  by  any  per- 
son owing  such  taxes;  and  claims  the  right  to  such  process  as  may 
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be  necessary  to  reqaire  the  offioers  charged  with  aneh  dntiee  to  receive 
his  eoapona  in  payment  of  license  taxes,  and  thereupon  to  issae  licenses 
precisely  as  it  payment  had  been  made  in  money  itself.  He  sets 
forth  that,  relying  upon  bis  right  to  transfer  his  oonpons  to  those  who 
are  tax-payers  of  the  state,  he  has  made  arrangements  with  sundry 
tax-payers  to  use  the  coupons  in  question  in  payment  of  their  taxes 
and  license  taxes  now  due,  and  that  by  such  arrangement  he  would 
leeeiTO  payment  in  large  part  for  his  coupons;  but  that  the  tax  col- 
lectors of  the  state  refuse  and  the  defendants  refuse  to  accept  the 
said  coupons  according  to  the  terms  of  the  contract.  He  liles  with 
his  bill  a  list  of  the  coupons,  amounting  to -$4,986,  upon  which  it  is  , 
founded,  which  identifies  them  by  their  numbers,  letters,  and  dates. 
He  prays  for  an  injunction  against  tiie  defendants  to  restrain  them 
from  refusing  to  receive  the  particular  coupons  thus  identified.  He 
also  prays  for  a  specific  performance  on  defendants*  part  of  the  state's 
contract  with  himself,  evidenced  by  these  particular  eoupons,  and  for 
general  relief. 

The  defendants  file  an  answer,  among  other  things  setting  up  the 
acts  of  the  general  assembly  of  Vii^inia,  which  reqaire  coupons  to 
be  verified  by  a  jury,  and  denying  that  these  particnlar  coupons  have 
eVbr  been  so  verified.  The  answer  does  not  deny  that  the  coupons 
are  genuine,  and  does  not  comply  in  that  respect  with  the  statute  law 
of  Virginia,  page  1094  of  the  Code  of  1S73,  c.  167,  §  89,  which  puts  the 
burden  of  affirming  the  spnriousness  of  a  stature  on  the  defendant. 
Defendants  also  demur  to  the  bill  for  multifariousness,  and  on  other 
gronnds,  which  are  proper  to  be  considered  at  the  final  hearing  of 
this  cause.  Defendants  also  plead  in  abatement  to  the  jurisdiction 
of  the  court.  Upon  the  complainant's  bill,  duly  verified,  this  court, 
on  the  second  February  instant,  granted  a  temporary  restraining  or- 
der in  substantial  accordance  with  its  prayers,  and  set  down  for  hear- 
ing on  the  tenth  of  February  the  complainant's  motion  for  a  prelim- 
inary injunction.  It  is  upon  thw  motion  for  an  injunction,  which 
shall  stand  until  the  finarhearing  of  the  cause,  that  we  are  to  pass. 

After  so  many  bearings  of  coupon  oases  in  this  court,  it  is  useless 
to  go  into  the  equities  of  the  one  at  bar.  The  contract  of  the  state 
with  the  holders  of  coapons  like  those  under  consideration  cannot  be 
denied.  The  genuineness  of  the  particular  coupons,  $4,986  in  nomi- 
nal amount,  aa  to  which  an  injunction  is  a:sked  for,  is  not  denied,  and 
most  be  assumed  to  be  conceded.  It  is  the  misfortune  of  the  defend- 
ants in  all  this  class  of  suits  that  they  cannot  deny  on  oath  the  gen- 
uineness of  the  coupons  sued  upon;  and  that  the  court,  upon  all  the 
rules  of  pleading,  and  by  reason  of  section  39  of  the  i67th  chapter 
of  the  Virginia  Code,  must  take  their  genuineness  as  confessed.  The 
supreme  court  of  the  United  States  declared  in  Antoni  v,  Greenhowt 
7  Ya.  Law  J.  218,  8.  C.  3  Sup.  Gt.  Bep.  91,  that  the  legislation  of 
Virginia  relating  to  the  verification  of  coapons  in  no  manner  shifts 
the  harden  of  proof. 
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Nor  is  it  worth  vhile  to  advert  to  the  provision  of  the  national 
constitution  which  forbids  a  state  from  passing  any  laws  violating  or 
impairing  the  obligation  of  her  contracts,  or  to  show  ttkai  snoh  laws 
are  ancouatitational,  noil,  and  void.  Nor  ia  it  neoesBary  to  show 
partieularly  the  nnconatitntionality  of  legislative  acta  of  Virginia 
which  in  their  practical  effect  operate  to  destroy  or  impair  the  con- 
tract specifically  set  out  in  this  bill.  Nor  need  it  be  shown  that  the 
-coupons  now  sued  upon  do  evidence  a  contract  between  the  state  of 
Virginia  and  the  complainant.  That  this  is  a  valid,  sabnsting  con- 
tract has,  in  reference  to  similar  coupons,  been  declared  by  the  aa- 
preme  court  of  the  United  States  in  Hartman  v.  Greenkow,  102  U.  S. 
673,  and  by  the  supreme  court  of  appeals  of  Virginia  in  Antoni  v. 
Wrigkt,  22  Grat.  833,  and  by  both  courts  in  other  cases,  which  need 
not  be  cited.  For  the  purposes  of  this  case,  all  these  propositions 
may  be  assumed  to  be  finally  and  irrevocably  settled;  and  I  shall  con- 
fine myself  to  questions  which  are  in  some  degree  peculiar  to  the  pres- 
ent suit,  and  which  may  be  thought  open  still  to  discussion.  These 
Ar6,Jirst,  whether  the  court  has,  as  a  federal  court,  jurisdiction  of  the 
suit  itself;  fuid,  if  so,  second^  whether,  as  a  court  of  equity,  it  has 
jurisdiction  oif  the  remedy  sought  to  be  employed. 

The  first  is  only  another  form  of  the  question  whether  we  httve 
jurisdiction  as  to  the  parties  to  the  record.  The  complainant  being 
a  resident  of  New  York,  and  the  defendants  residents  of  Virginia,  we 
have  jurisdiction  as  to  the  parties,  unless  the  objection  be  valid  that 
the  parties  defendant  here  are  sued  as  officera  of  the  state,  and  that 
the  real  defendant  is  the  commonweatb  of  Virginia.  If  so,  then  we 
have  no  jurisdiction ;  for,  although  Virginia  in  the  national  constitu- 
tion granted  the  right  to  be  sued  in  the  federal  courts  in  certain  cases 
by  the  subjects  of  foreign  countries  or  citizens  of  sister  states,  yet  by 
the  eleventh  amendment  she  revoked  that  grant.  The  question  there- 
fore is  whether  suits  against  the  officers  of  a  state,  in  respect  to  the 
dischai^e  of  their  public  duties,  are,  in  all  cases,  suits  against  the 
states  themselves;  and,  if  not  in  all,  then  in  what  cas^s.  When  the 
suit  of  the  Baltimore  dt  0.  R,  Co.  v.  AUen,  17  Fed.  Bbp.  171,  ti.  G.  7 
Va.  Law  J.  409,  was  before  the  judges  of  this  court,  severally,  in  the 
spring  of  1883,  this  very  question  was  the  pivotal  one  on  which  the 
case  turned.  On  application  by  the  company  to  me  for  a  preliminary 
injunction  to  restrain  the  revenue  officers  of  Virginia  from  distraining 
for  taxes  after  tender  of  coupons,  I  refused  the  injunction,  principally 
on  the  ground  that  the  suit  was,  in  fact,  against  the  commonwealth, 
and  only  in  form  against  her  officers  personally.  The  circuit  judge, 
(Judge  Bond,)  a  day  or  two  afterwards,  on  application  to  him,  granted 
the  injunction,  taking  the  opposite  view,  and  holding  that  that  was 
not  a  suit  against  the  state.  Not  only  was  this,  but  other  important 
questions  oonneeted  with  the  obligations  of  the  state  and  her  officers  . 
to  receive  iax-zeoeivable  coupons  involved.  An  appeal  was  taken, 
and  we  have  been  continually  anxions  that  the  snpieme  court  should 
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decide  thai  case,  and  give  na  tbe  guidance  of  its  ralinge  on  the  ques- 
tioDB  presented  in  it.  Bat  it  has  been  allowed  to  await  its  turn  on 
the  overburdened  docket  of  that  court.  The  appellee  (the  railroad 
compiny)  cannot  move  to  advance  it ;  and  although  section  949  of 
the  United  States  Bevised  Statutes,  in  all  cases  "when  a  state  is  a 
party,  or  the  execution  of  the  revenue  laws  of  a  state  is  enjoined  or 
stayed,"  antborizes  the  state  herself  to  move  to  advance,  and  the 
state  has  been  all  the  time  entitled  to  a  speedy  hearing  of  this  and 
other  causes  on  the  docket  of  the  supreme  court  if  she  but  demanded 
it,  this  important  case  was  not  advanced  until  lately,  when  it,  with 
others  in  which  she  is  a  party,  was  set  down  for  hearing  on  the  six- 
teenth of  March  proximo.  We  have  postponed  our  own  action  in 
many  coupon  eases  now  before  us,  awaiting  decisions  in  those  now 
in  the  supreme  court.  Our  policy  has  been  to  refrain  from  all  action 
whiehf  with  any  color  of  propriety,  can  be  poatponed  for  that  purpose. 

I  do  not,  however,  think  that  the  qnestion  of  jurisdiction  as  to  par- 
ties ia  the  case  at  bar  is  any  longer  undecided  in  the  supreme  court. 
At  the  last  term  it  decided  the  case  of  Cunningham  v.  M'lcon  B.  R. 
Co.,  reported  in  109  U.  S.  446,  8.  C.  3  Sup.  Ot.  Bep.  292,  in  which 
it  elaborately  discussed  the  question  which  confronts  this  court  in  the 
ease  at  bar.    The  supreme  court  said,  (3  Sup.  Gt.  Bep.  9d5-300:) 

**The  failure  of  several  tA  the  states  of  the  Union  to  pay  the  debts  whidi 
Uiey  have  contracted,  and  to  discharge  other  obligations  of  a  contract  charac- 
ter, when  taken  in  connection  with  the  acknowledged  principle  that  no  state 
can  be  sued  in  the  ordinary  courts  as  a  defendant  except  by  her  own  consent, 
has  led,  in  recent  times,  to  numerous  efforts  to  compel  the  performance  of 
their  obligations  by  judicinl  proceedings  to  which  the  state  is  not  a  party. 
These  suits  liave  generally  been  instituted  in  the  circuit  courts  of  the  United 
states,  or  have  Ixwn  removed  into  thorn  from  the  state  courts.  In  such  suits 
the  effort  has  been  made,  while  acknowledging  the  incapacity  of  those  courts 
to  assume  jurisdiction  of  a  state  as  a  party,  to  proceed  in  such  a  manner 
against  the  officers  or  agents  of  the  state  govonraent,  or  against  ttie  property 

the  state  in  their  hands,  that  relief  can  be  had  without  making  the  state  a 
party, 

"It  may  not  be  amiss  to  try  to  deduce  some  general  principles  sufficient  to 
decide  the  case  before  us.  It  may  be  conceded  as  a  point  of  departure  un- 
questioned that  neither  a  state  nor  the  United  States  can  be  sued  as  defend- 
ant in  any  court  in  this  country  without  their  consent,  except  in  limited 
cases,  etc.  This  principle  is  conceded  in  all  the  cases,  and  whenever  it  can 
be  clearly  seen  that  the  state  is  an  indispensable  party  to  enable  a  court,  ac- 
cording to  the  rules  which  govern  its  procedure,  to  grant  the  relief  sought, 
it  will  refuse  to  take  jmlsdiction.  But  in  the  desire  to  do  that  justice  wliich 
in  many  cases  the  courts  can  see  will  )m  defeated  by  an  unwarranted  exten- 
sion of  this  principle,  they  have  in  some  instances  gone  a  long  way  in  hold- 
ing the  state  not  to  be  a  necessary  party,  though  some  interest  of  hers  may 
be  more  or  less  afCected  by  the  decision.  A  reference  to  a  few  cases  may  en- 
lighten us  in  regard  to  that  now  under  consideration. 

"(1)  It  has  been  held  in  a  class  of  cases  where  property  of  the  state,  or 
property  in  which  the  state  has  an  interest,  comes  before  the  court  and  un- 
der its  control.  In  the  r^ularcourseof  judicial  administration,  without  being 
forcibly  taken  from  the  possession  of  the  government,  the  court  will  proceed 
to  discharge  its  duty  in  regard,  to  the  property.  *  *  * 
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*'(2)  Another  class  of  caaea  Is  where  an  indivldnal  Is  sued  in  tort  for  some 
act  injurious  to  another,  in  regard  to  person  or  property,  to  whieh  bla  defense 
Is  that  he  has  acted  under  the  orders  of  the  government.  In  these  cases  be 
is  not  sued  as.  or  because  he  Is,  the  officer  of  the  government,  but  as  an  in- 
dividual, and  the  court  la  not  ousted  of  jurisdiction  because  he  asserts  au- 
thority as  such  officer.  *  *  *  To  this  class  belongs  the  recent  case  of  V. 
S.  T.  Lte,  106  V.  8. 196;  8.  0. 1  Sup.  Ct.  Rep.  240  (the  ArtingUm  Can;)  for  the 
action  of  ejectment  in  th^  case  is,  in  its  essential  character,  an  action  of  tres- 
pass, with  the  jrawer  in  the  court  to  restore  the  possession  to  the  plainUfl  as 
pai'tof  the 'judgment.  And  tlie  defendants,  Strong  and  Kaufman,  being  sued 
indlTldually  as  trespassers,  set  up  their  authority  as  officers  of  the  United 
States,  whieh  this  court  held  to  be  unlawful,  and  therefore  insufficient  as  a 
defense.   «   •  • 

"(3)  A  third  daas,  which  has  given  rise  to  more  controversy,  is  where  the 

law  hiis  imposed  upon  an  officer  of  the  government  a  well-detlned  duty  in  re- 
gard to  a  specidc  matter  not  affecting  the  general  powers  or  functions  of  gov- 
ernment, but  in  the  performance  of  which  one  or  more  Individuals  have  a 
distinct  interest,  capable  of  enforcement  by  judicial  process.  *  *  *  In  all 
such  cases,  from  the  nature  of  the  remedy  by  mandamw,  the  duty  to  be  per- 
formed must  be  merely  ministerial,  and  must  involve  no  element  of  discre- 
tion to  be  exercised  by  the  officer.  It  has,  however,  been  much  insisted 
on  that  in  this  class  of  cases,  where  it  shall  be  found  necessary  to  enforce  the 
rights  of  the  individual,  a  court  of  chancery  may,  by  a  mandatory  decree,  or 
by  injunction,  compel  the  performance  of  the  appropriate  duty  or  enjoin  the 
officer  from  doing  that  which  is  inconsistent  with  that  duty,  and  with  the 
plaintiff's  rights  in  the  premises.  Perhaps  the  strongest  assertion  of  this  doc- 
trine is  found  in  the  case  of  Dadis  v.  Gray,  16  Wall.  203.  In  that  case,  the 
st^  of  Texas  having  made  a  grant  of  the  alternate  sections  of  land  idong 
which  a  railroad  should  be  located,  and  the  railroad  company,  having  sur- 
veyed the  land  at  its  own  expense,  and  located  its  road  through  it,  the  com- 
missioner of  the  state  land-office  and  the  governor  of  the  state  were,  in  vio- 
lation of  the  rights  of  the  company,  selling  and  delivering  patents  for  the  sec- 
tions to  which  the  company  had  an  undoubted  vested  right.  The  circuit 
court  enjoined  them  from  so  doing,  which  was  affirmed  in  this  court.  *  *  • 
It  is  clear  that,  in  enjoining  the  governor  of  the  state  in  the  performance 
of  one  of  his  executive  functions,  the  case  goes  to  the  verge  of  sound  doc- 
trine, if  not  beyond  It;  and  that  the  principle  should  be  extended  no  further. 
Nor  was  there  in  that  case  any  affirmative  relief  granted  by  ordering  the  gov- 
ernor and  land  commissioner  to  perform  any  act  towards  perfecting  the  title 
of  the  company. 

"Tiie  case  of  Board  of  Liquidatfon  v.  McComh,  92  T7.  S.  531,  Is  to  the 
same  effect.  The  board  of  liquidation  was  charged  by  the  statute  of  Louis- 
iana with  certain  duties  in  regard  to  issuing  new  bonds  of  the  state,  in  place 
of  old  ones,  which  might  be  surrendered  for  exchange  by  the  holders  of  the 
latter.  The  amount  of  the  new  bonds  was  limited  by  a  constitutiosal  pro- 
vision. McComb,  the  owner  of  some  of  the  jiew  bonds  already  issued,  filed 
his  bill  to  restrain  the  board  from  issuing  tnat  class  of  bonds  in  exchange 
for  a  class  of  indebtedness  not  included  within  the  purview  of  the  statute,  on 
the  ground  that  his  own  bonds  would  thereby  be  rendered  leas  valuable. 
This  court  affirmed  the  decree  of  the  circuit  couit,  enjoining  the  board  from 
exceeding  its  power  in  taking  up  by  the  now  issue  a  class  of  state  indebted- 
ness not  within  the  provisions  of  the  law  on  the  subject.  In  the  opinion  in 
that  case  the  language  of  Mr.  Justice  Bkadley  tersely  thus  expresses  the  rule 
and  its  limitations :  *  The  objections  to  proceeding  against  state  officers  by 
mandamm  or  injunction  are — Firat,  that  it  is  in  effect  proceeding  against 
the  state  itself ;  and,  second,  that  it  interferes  with  the  official  discretion  vested 
iu  the  officers.   It  is  conceded  that  neither  of  these  can  be  done.   A  stAtc, 
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without  Its  omBent.  cannot  be  sued  as  aa  indlvMaal;  and  a  conrt  cannot 
sabstltute  its  own  discratlon  for  that  of  executive  facers  in  matters  belctog- 
ing  to  Mm  jxapeT  j  urisd  iction  of  the  latter.  But  it  has  been  settled  that  where 
a  plain  official  duty,  Tequiriog  no  exercise  of  discretion,  to  to  be  performed,  and 
performance  is  refused,  an^  person  who  will  sustain  apersoiulinjury  bysnch 
refusal  may  have  a  mandamta  to  compel  performance;  and  when  such  duty 
is  threatened  to  be  violated  by  some  positive  official  act,  ai^  person  who  wlU 
snstaiD  pnsonal  injury  tlioreby,  for  which  adequate  c(Hnpensatlon  cannot  be 
had  at  law,  may  have  an  injunction  to  prevent  it.*  It  is  believed  that  this  is 
as  &r  as  this  court  has  gone  in  granting  relief  to  this  class  of  cases.   *   *  * 

"On  the  other  band,  in  Uie  cases  of  Louisiana  y.  JunuA  and  SUtott  v.  WUUs, 
107  U.  S.  711,  S.  0. 2  Sup.  Ct.  Rep.  128.  very  ably  argued  and  very  fully  con- 
sidered, the  court  declined  to  go  any  further.  •  *  *  The  sliort  statement 
of  the  reason  tor  its  Judgment  in  those  cases  is  that,  as  the  state  oonld  not  be 
sued  or  made  a  party  to  such  proceeding,  there  was  no  jurisdiction  in  the  cir- 
cuit court  either  by  mandamus  at  law,  or  by  a  decree  In  chancery,  to  fake 
ctiaige  of  the  treasury  of  the  state,  and,  seizing  the  hands  of  the  auditor  and 
treasurer,  to  make  distribution  of  the  funds  found  in  the  treasury  in  the  man- 
ner which  the  court  might  think  just.  •  •  •  We  think  the  foregoing 
cases  mark  with  reasonable  precision  the  limit  of  the  powers  of  the  courts  in 
eases  affecting  the  rights  of  tbe  state  or  federal  governments  in  suits  to  which 
Uiey  are  not  voluntary  parties. 

**£n  actions  at  law  of  which  maruiamits  is  one.  where  an  individual  is  sued 
•  •  •  In  regard  to  a  duty  which  he  is  personally  bound  to  perform,  the 
government  does  not  stand  behind  him  to  defend  him.  If  he  has  the  author- 
ity of  law  to  sustain  him  in  what  be  has  done,  like  any  other  defendant,  he 
must  show  it  to  the  court  and  abide  the  result.  In  either  case  the  state  is 
not  bound  by  the  judgment  of  tbe  court;  and  generally  its  rights  remain  un- 
affected. It  is  no  answer  for  the  defendant  to  say, '  I  am  an  officer  of  the  gov- 
ernment and  acted  under  its  authority,'  unless  he  shows  the  sufiSdency  of 
that  authority.  Courts  of  equi^  proceed  upon  different  prinidplea  in  n^rd 
to  parties,"  eto. 

After  this  carefnl  review  of  the  decisions,  the  eoart  said  that  in 
the  case  before  it  Georgia  was  an  indispensable  party,  and  that  as 
the  object  of  the  suit  was  to  dispossess  her  of  a  railroad,  of  which 
she  had  both  title  and  actual  poseOBUon,  the  suit  was  not  one  of 
which  it  could  retain  jnrisdiction. 

The  reasoning  of  the  supreme  court  in  this  case  of  Cunningham  v. 
Railroad  Co.,  really  Cunningham  v.  Georgia,  (for  the  state  herself  was 
the  railroad  company,)  eettles  in  advance  the  case  pending,  before  it 
from  Yii^nia  of  AUen  v.  Baltimore  <&  0.  R.  Co,,  and  makes  it  rea- 
sonably certain  that,  at  least  on  the  qnestitm  of  jorisdiotion  as  to 
parties,  it  will  affirm  the  ruling  of  Judge  Bond  and  reverse  my  own. 
It  settles  also  the  case  at  bar;  for  the  granting  of  a  preliminary  in- 
junction here  is  by  no  means  as  extreme  an  exercise  of  jurisdictional 
power  as  there  was  in  the  Texas  Case,  where  a  federal  court  arrested 
the  hand  of  a  governor  and  land  commissioner  while  engaged  in  vio- 
lating a  legislative  contract;  or  as  there  was  in  tbe  Louisiana  and 
MeComb  Cases,  where  another  federal  court,  in  order  to  prevent  an 
indirect  and  contingent  depreciation  of  complainant's  bonds,  forbade 
the  state's  financial  bobrd  from  issuing  bonds  which  they  deemed,  but 
which  the  ooort  denied,  that  they  had  a  right  to  issne;  or  as  there 
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was  in  the  Arlington  Case,  where  this  ooart,  in  which  I  now  eit,  gave 
judgment  against  offieers  of  the  army  of  the  United  States  holding 
for  the  United  States, — one  of  them  in  charge  of  a  cemetery  for  Union 
soldiers, — ordering  them  off  the  patrimony  of  the  Lees,  and  requiring 
possession  to  be  given  to  a  general  of  the  confederacy.  Compared 
with  those  cases,  the  one  at  bar,  involving  as  it  does  less  than  $5,000 
in  nominal  yalue  of  dishonored  coupons,  is  not  of  superior  import- 
ance. I  think  from  what  itself  has  said  that  there  can  be  no  reason- 
able doubt  entertained  as  to  what  the  supreme  court's  views  are  on 
the  subject  of  suits  against  officers  of  sUtes.  That  congress  is  of 
opinion  that  the  revenue  officers  of  the  states  may  be  "enjoined  and 
stayed"  in  their  ooUeotions,  is  shown  by  the  terms  of  section  949  of 
the  United  States  Bevised  Statutes,  from  which  I  have  quoted.  I 
shall,  therefore,  leave  that  branch  of  the  subject. 

The  question  stated,  in  syllabus  form,  is  this :  A  public  creditor 
who  does  not  ask  that  money  may  be  taken  ont  of  the  treasnxy,  or 
property  out  of  the  possession  of  the  state,  has  a  right  under  a  pub- 
lic statute  to  the  performance  in  his  behalf  of  an  act  by  a  public  of- 
ficer. That  officer  sets  up  another  public  statute  which  forbids  the 
performance  of  that  act,  but  which  the  public  creditor  insists  is  un- 
constitutional, null,  and  void.  This  qnestion  is  brought  before  a  ooart 
for  decision  by  the  public  creditor,  who  makes  the  officer  alone  a 
party  defendant  to  his  suit.  The  question  is  whether  the  officer  must 
obey  the  statute  which  commands  or  the  statute  which  forbids  the 
act  sought  by  the  creditor.  It  is  a  question  for  judicial  decision ;  and 
as  the  act  sought  is  merely  ministerial,  the  weight  of  judicial  author^ 
ity  is  that  the  state  is  not  a  party  neoossary  to  the  suit.  Such  is  the 
case  at  bar.  By  setting  out  on  the  face  of  the  coupons  a  contract  to 
receive  them  in  discharge  of  taxes  it  would  seem  to  have  been  the  in- 
tention of  the  Virginia  legislature  of  1871,  in  the  event  that  this  con- 
tract should  be  impaired  by  subsequent  legislation,  to  give  the  federal 
6onrts  jurisdiction  to  enforce  it.  And  by  making  the  coupons  self- 
collecting  in  taxes  it  would  seem  to  have  been  the  object  of  the  same 
legislature  to  make  the  reception  of  the  coupons  for  taxes  a  mere 
ministerial  duty  of  the  revenue  officers  of  Virginia,  the  performajioe 
of  which  might  be  enforced  by  the  courts  in  proceedings  against  the 
(^cers,  to  which  the  state  would  not  be  a  necessary  party.  It  the 
coupons  evidenced  simply  an  obligation  of  the  state  to  pay  money, 
then  it  would  be  out  of  the  power  of  the  courts,  in  proceedings  against 
revenue  officers  alone,  to  take  money  out  of  the  public  treasury  for 
the  purpose  of  paying  the  coupons.  This  difference  between  a  cou- 
pon calling  for  money  and  a  coupon  receivable  in  the  payment  of 
taxes  affords  a  good  illustration  of  the  difference  between  a  suit  against 
a  public  officer,  in  which  the  state  is  a  necessary  party  defendant, 
and  a  suit  in  which  the  officer  only  needs  to  be  saed.  The  ease  ai 
bar  is  one  of  the  latter  class. 

I  come  now  to  the  question  whetiter  this  ooart,  having  jnrisdiotioiL 
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as  to  parties,  has,  as  a  court  of  equity,  jurisdiction  of  the  remedy, 
and  may  grant  the  injunction  prayed  for  by  the  complainant.  As- 
snming,  from  the  condition  of  the  pleadiugs,  that  the  coupons  de- 
scribed in  the  bill  are  genuine,  and  that  complainant  has  transferred 
them  to  tax-payers  with  the  quality  of  receivability  guarantied,  the 
remaining  question  is  simply  one  of  the  jurisdiction  of  equity  as  to 
the  remedy  applied  for ;  and  let  it  be  premised  that  an  actual  ten- 
der of  the  coupons  described  in  the  bill  to  the  revenue  officers  of  the 
state,  and  their  refusal  to  receive  them,  were  not  necessary  conditions 
precedent  to  entitle  complainant  to  bring  this  bill, — it  having  been 
publicly  made  known  by  the  aathorities  of  the  state,  in  numerous 
ways,  that  the  coupons  would  not  be  received  in  payment  of  taxes 
according  to  their  tenor,  these  public  notifications  made  a  tender  use- 
less, the  law  not  requiring  any  one  to  do  a  vain  thing.  Taceg  v.  7r- 
fpin.  18  Wall.  549. 

If  the  writ  of  mandamus  is,  on  general  principles,  the  proper  one 
in  this  case,  it  must  be  observed  that  it  is  taken  away  from  the  com- 
<  plainant  by  the  act  of  assembly  of  January  26, 1882,  and  by  the  acts 
of  1884  relating  to  licenses.  Mandamus  being  a  remedy  at  law,  and 
the  914th  section  of  the  United  States  Revised  Statutes  having  con- 
formed the  practice  in  the  courts  of  the  United  States  in  common-law 
eases  to  that  employed  in  the  courts  of  the  states  in  which  they  are  re- 
spectively held,  the  statutes  of  Virginia,  which  take  away  mandamus  in 
the  state  courts  in  cases  where  coupons  are  sought  to  be  used  in  the 
payment  of  taxes,  take  it  away  in  the  courts  of  the  United  States.  Har- 
vey Virginia,  8  Va.  Law  J.  400;  S.  C.  20  Fed.  Rep.  411,  In  that 
ease  I  also  held  that  the  right  of  a  tax-payer  to  sue  for  the  purpose  of 
verifying  coupons  offered  in  payment  of  taxes,  which  was  given  by 
section  3  of  the  act  of  January  14,  1882,  (Coupon  Killer  No.  1,)  was 
taken  away  as  to  license  taxes  by  section  114  of  the  act  assessing 
licenses  and  providing  a  mode  of  applying  for  licenses,  approved 
March  15, 1884,  which  repealed  that  section.  And  therefore  com- 
plainant, having  no  remedy  at  law,  and  being  otherwise  remediless, 
resorts  to  equity,  and  applies  here  for  what  is  known  in  English  and 
American  jurisprndence  as  a  mandatory  injunction,  which  is  the  coun- 
terpart in  equity  of  a  mandamtts  at  law. 

Mnst  we  go  into  the  elementary  books  to  find  warrant  for  such  a 
process?  Jeremy,  in  his  Equity  Jurisdiction,  says:  **An  injunction 
is  a  writ  framed  according  to  the  circumstances  of  the  case,  commanding 
an  act  which  the  court  regards  as  essential  to  justice,  or  restraining 
an  act  which  it  considers  contrary  to  equity  and  good  conscience." 

The  mandatory  injunction  may  be  in  the  direct  form  of  command, 
or  in  the  direct  form  of  prohibiting  the  refusal  to  do  an  act  to  which 
another  has  a  right.  It  may  be  used  against  public  officers.  High 
says,  in  section  1308 :  "The  preventive  jurisdiction  of  equity  extends 
to  the  acts  of  public  officers,  and  will  be  exercised  in  behalf  of  private 
citizens  who  sustain  snoh  injury  at  the  hands  of  those  claiming  to 
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act  for  the  pnblic  as  is  not  snsceptible  of  reparation  in  the  ordinary 
course  of  proceeding  at  law."  Indeed,  section  949  of  the  United  States 
Beviaed  Statutes  shows  that  the  federal  courts  may  enjoin  and  stay 
the  rerenue  officers  of  the  states.  Such  was  the  exprecra  ruling  of  the 
supreme  court,  as  already  quoted,  in  the  case  ot  Board  of  lAquidatum 
V.  McComb. 

It  were  useless  to  cumber  this  opinion  with  as  profuse  a  citation  of 
authorities  as  might  be  made  in  support  of  injunctions,  mandatory  in 
character,  forbidding  public  officers  or  other  defendants  to  refuse  the 
performance  of  duties  which  citizens  may  rightfully  demand  at  their 
hands.  Very  many  authorities  for  such  process  are  cited  in  the  brief 
of  counsel  for  complainant,  embracing  eases  from  the  English  courts, 
from  the  courts  of  the  states  of  this  Union,  and  from  our  federal 
courts,  and  I  need  not  repeat  the  citations  here.  The  printed  brief 
does  not  contain  the  case  of  Brooke  v.  Barton,  6  Monf.  306,  in  which 
the  Virginia  court  of  appeals  enjoined  the  defendant  to  permit  the 
complainant  to  have  the  benefit  of  a  covenant  entered  into  by  the  de- 
fendant. I  will  add  a  few  citations  from  decisions  of  the  federal 
courts.  In  the  case  of  Coe  v.  Louisville  <&  N.  R.  Ca,  S  Fed.  Bbp. 
776,  Judge  Baxter,  United  States  circuit  judge,  issued  an  order  en- 
joining defendant  from  refusing  to  comply  with  an  obligation  aris- 
ing upon  a  contract.  In  the  case  of  Denver  d  N.  0.  R.  Co,  v.  Atch- 
ison, T.  dt  S.  F.  R.  Co.  15  Fed.  Rep.  650,  Judge  Hallett,  (Circuit 
Judge  MgGraby  concurring,)  after  elaborate  argument  and  an  ex- 
tended citation  of  precedents,  made  a  decree  of  the  same  character. 
In  the  case  of  Baltimore  4  0.  R.  Co.  v.  Adams  Exp.  Co.  22  Fed.  Rep. 
404-,  a  like  injunction  forbidding  the  refusal  of  a  duty  enjoined  by 
contract  was  granted,  Judges  Bond  and  Morris  sitting.  These  and 
other  like  orders  of  federal  courts  in  other  cases  had  been  pointedly 
sanctioned  by  what  the  supreme  court  had  said  in  the  case  of  Board 
of  Liquidation  t.  McComb. 

In  the  light  of  all  the  authorities  on  the  subject,  we  do  not  think 
there  is  any  doubt  of  the  power  of  a  court  of  equity,  as  a  part  of  its 
general  jurisdiction,  to  grant  injunctions  mandatory  in  character. 

The  real  objection  to  the  remedy  in  the  present  suit,  though  not 
made  in  the  defease  nor  argued  at  bar,  as  we  should  have  desired,  is 
that  in  this  case  the  preliminary  injunction  is  equivalent  to  a  final 
decree,  and  that  the  defendants  are  therefore  deprived  of  the  benefit 
of  plenary  proceedings,  which,  in  general,  is  a  matter  of  right.  But 
this  results  from  the  character  and  subject  of  the  contract,  the  benefit 
of  which  is  sought  by  this  suit.  In  making  the  contract  of  the  tax- 
receivable  coupon,  the  state  virtually  waived  the  benefit  of  plenary 
proceedings  in  suits  against  her  officers  to  enforce  it  in  cases  wherein 
the  genuineness  of  the  coupons  is  not  put  in  issue.  This  contract 
would  be  worthless  to  the  tax-payer,  if  he  could  not  use  the  coupon 
at  the  time  the  tax  was  due;  and  if  the  right  to  use  it  is  denied 
him  just  when  the  collector  applies  for  the  tax  under  the  laws  of  the 
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state,  its  valae  for  that  purpose  is  destroyed,  or,  by  the  use  of  it  Ite- 
ing  postponed,  is  seriondy  impaired.  In  agreeing  that  it' shall  be  so 
used,  it  seems  to  us  that  the  state  has  waived  her  right  to  a  plenary 

defense  in  all  suits  for  a  specific  performance  of  the  contract  in  which 
she  does  not  deny  the  genuineness  of  the  coupon.  I  repeat  that  we 
should  have  liked  to  hear  argument  on  the  subject.  It  was,  in  point 
of  fact,  the  real  question  in  the  ease.  In  the  absence  of  argument, 
we  thought  that  the  objection  under  consideration  did  not  hold  good 
in  this  suit. 

The  decree  now  entered  will  apply  of  course  only  to  the  coupons 
which  are  the  subject  of  this  bill,  f 4,986  in  nominal  amount.  Ibe^ 
Here  that  Judge  Bond  has  given  a  restraining  order  in  the  similar  salt 
of  George  Parsons.  The  a^regate  amount  of  ootrpons  involved  in 
both  is  less  than  $10,000  in  nominal  value,  and  these  two  suits  do 
not,  therefore,  embody  in  themselves  amounts  of  any  grave  importance. 
But  we  are  well  aware  of  the  sweeping  importance  to  the  state  of  the 
principle  on  which  the  case  at  bar  proceeds,  and  earnestly  desire  that 
the  question  shall  be  carried  to  the  supreme  court,, to  be  dealt  with 
there.  We  have  no  right  io  suppose  that  the  complainant  here  made 
the  amount  on  which  be  brought  his  suit  less  than  $5,000  by  design. 
Non  constat  hut  that  these  coupons  are  alt  that  be  owned.  But  we  are 
not  disposed  to  encourage  suits  brought  on  amounts  just  within  $5,000. 
working  as  they  do  a  praotioal  fraud  upon  the  right  of  defendants  to 
the  judgment  of  the  appellate  court,  and  shall  be  averse  to  granting' 
injunctions  in  future  cases  having  that  effect  until  a  suit  involving 
more  than  $5,000  shall  have  been  brought. 

Injunction  awarded. 

Bond,  J.,  oonenrs. 

.See  note  to  JBaltimore  A  0.  R.  Co.  v.  AUm,  17  Fm  Bsp.  188.— [Ed. 


Fbutk  imd  others  v.  Denvbb  &  B.  G.  Bt.  Go.  and  others, 
{Cireait  Oowt,D.  Colorado.   Febrnary  12, 1885.) 

1.  Sailhoad  Mortoaoe— Leabb— RotiiiTNO  Stock. 

A  contract,  whereby  cars  and  locomotives  are  leasod  to  a  railroad  company, 
thafc  aerees  to  pay  for  every  car  and  locomotive  so  delivered  an  annual  rent, 
equivalent  to  onp-aixth  of  the  original  coat  thereof,  for  the  period  of  ten  years, 
at  Ihe  end  of'whicl^he  cars  and  locomotives  are  to  become  the  property  of  the 
lailToad  company,  with  a'  proviso  that  upon  default  In  payment  of  the  annuai 
rent,  or  failure  to  observe  any  of  the  covenants  of  the  lease,  the  rights  of  the 
railroad  company  shall  he  determined,  and  the  property  reclaimed  by  the  les- 
Bora,  is  a  mortgage,  and  not  a  lease. 

a.  Bau— 7Aii<niiB  TO  CoKFLT  wrTK  Statb  Law— Obn.  Laws  Colo.  1877,  p.  124 
—Libit — Rights  of  Crkditors. 

Where  such  an  instrument  is  not  acknowlcged  and  recorded  as  required  by 
the  law  of  the  state  where  the  rolling  stock  is  situated,  it  will  not  ealabtish  a 
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lien  on  suoh  property  id  favor  of  the  mortgagea  as  s|^iiit  creditors  of  Ui» 
railroad  company  proceeding  by  attachment  ana  execution,  or  purcliasers  from 
the  railway  company  in  good  faith. 

S.  Same — Lihks — IsTEnBST  Acquired  by  Morto&gbb. 

Mortgagees  of  property  to  be  acquired  by  the  mortgagor,  take  only  the  in* 
terest  of  the  mortgagor  therein,  and  if  the  property  is  already  sahject  to  mort- 
gages or  other  liens,  the  general  mortgage  does  not  displace  them,  though  they 
may  be  jnnior  to  it  to  point  of  time. 

4.  Sak^-Sblt^r  RsTAININa  Ll£N. 

This  rule  applies  to  the  seller  of  property  who  retina  a  lien  on  the  property 
sold,  or  the  title  thereto,  as  security  for  the  purchase  money. 

fi.  Same— Keckivk  it— Payment      Claims— Order  Hodifibo). 

Order  directing  receiver  to  pay  principal  and  interest  falling  due  under  the 
contract,  under  which  rolling  stocic  was  furnished  to  the  railroad  company, 
modified  so  as  to  postpone  payment  of  principal  until  other  claims  are  paid. 

Upon  Motion  to  Vacate  or  Modify  the  Order  directing  the  receiver 

to  pay  car  trusts. 

L.  S.  Dixon,  for  plaintiffs. 

Hugh  Butler,  L,  K,  Basa,  and  C  J,  Hugkea,  for  defendants. 
E.  O.  Wolcott,  for  receiver. 

Hallett,  J.  June  6,  1878,  the  Philadelphia  Trust,  Safe  Deposit 
&  Insuraace  Company  entered  into  contract  with  the  Denver  &  Bio 
Grande  Eailway  Company  "to  lease  to  and  place  upon  the  railroad" 
of  the  latter  company  certain  cars  and  iocomotiveB  which  should  be 
delivered  to  the  first-named  company  for  that  purpose  by  the  Phila- 
delphia &  Colorado  Equipment  Trust.  Defendant  company  was  to 
pay  "for  every  car  and  locomotive  an  annual  rent  equivalent  to  the 
one-sixth  of  the  original  cost  thereof,"  and  the  lease  to  continue  for 
10  yearSf  when  the  cars  and  locomotives  would  become  the  property 
of  the  railway  company.  By  this  method  of  computation,  it  is  said 
that  upon  completing  the  contract  the  railway  company  would  pay 
the  cost  of  the  rolling  stock,  and  8  per  cent,  interest  on  deferred  pay- 
ments. Under  this  agreement  oars  and  locomotives  of  the  value  of 
$345,500  were  delivered  to  the  railway  company,  of  which  $317,060 
has  been  paid,  and  interest  and  cost  of  trust  amounting  to  $133,- 
396.20. 

Other  contracts  of  similar  character,  to  the,  number  of  five,  were 
afterwards  made  by  the  railway  company  with  the  Bio  Crrande  Ex- 
tension Company  by  which  the  railway  company  obtained  rolling  stock 
of  the  value  of  $4,970,000.  These  agreements  were  assigned  to  the 
Guarantee  Tnist  &  Safe  Deposit  Company,  of  Philadelphia,  a  defend- 
ant in  the  bill  and  the  present  holder.  In  all  these  instruments  it 
was  provided  that,  upoi\  default  in  payment  of  the  annual  rent,  or 
failure  to  observe  any  covenant  of  the  lease,  the  sight  of  the  railway 
company  in  the  rolling  stock  would  be  deterhiined,  and  the  property 
might  be  reclaimed  by  the  lessor.  The  same  restilt  would  follow  "any 
proceedings  of  law  or  in  equity,  or  otherwise,  in  which  the  said  party 
of  the  second  part  may  be  a  party,  whereby  any  of  the  rights,  duties, 
and  obligations  of  the  party  of  the  second  part  under  this  contract 
shall  or  may  be  transferred,  abridged,  or  in  any  manner  whatever  al- 
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iered  or  impaired,  or  its  control  and  castody  of  the  leaees,  oars,  and 
looomotivea  be  in  anywise  interfered  with;  and  any  termination  of 
this  lease  under  this  covenant  shall  have  the  same  effect  as  if  the 
party  of  the  first  part  or  its  assigns  bad  repoBsessed  themselTea  of  the 
said  ears  and  locomotives,  as  hereinbefore  provided." 

These  inBtruments,  in  the  form  of  leases,  and  having  somewhat  of 
the  aspect  of  conditional  sales,  were  a  disguise  of  the  real  transaction, 
between  the  parties.  The  rolling  stock  was  not,  at  any  time,  owned 
or  held  by  the  parties  assaming  to  lease  the  same,  or  by  any  one  rep- 
resented by  SQoh  parties.  Under  the  first  contract  of  June  6,  1878» 
the  Philadelphia  &  Colorado  Equipment  Trust,  an  association  of  share- 
holder, to  the  amount  of  $500  each,  furnished  money,  with  which 
the  railway  company  either  bought  or  coustructed  oars  and  locomo- 
tives for  its  own  dse.  In  like  manner,  under  the  other  contracts  with 
the  Bio  Grande  Extension  Company,  the  railway  company  bought  or 
constructed  rolling  stock  for  its  own  use  with  money  furnished  by 
shareholders  through  the  Guarantee  Trust  &  Safe  Deposit  Company, 
to  be  returned,  with  interest,  from  the  payments  made  under  the  con- 
tracts by  the  railway  company.  Thus  it  appears  that  the  payees  of 
these  instruments  cannot  stand  in  the  character  assumed  by  them,  of 
lessors  of  the  rolling  stock,  and,  in  so  far  as  they  may  have  any  posi- 
tion in  the  law,  they  are  to  be  regarded  as  mortgagees  of  the  property. 
This  assumption  of  a  false  character  by  the  payees,  with  much  verbi- 
age of  the  law  in  the  several  contracts,  will  not,  however,  affect  the 
resoltj  if  the  equities  of  the  traimotion  shall  appear  to  be  with  them, 
of  which  more  will  be  said  further  on. 

In  July  last,  when  the  original  bill  was  filed,  and  the  receiver  was 
appointed,  plaintiffs  had  not  discovered  any  defect  in  the  contracts, 
and  were  disposed  to  recognize  them  as  valid  and  binding,  and  re- 
quiring fulfillment  on  the  part  of  the  railway  company,  in  order  to 
xet^n  the  interest  already  acquired  through  and  by  means  of  the 
large  payments  previously  made  under  the  contracts  by  the  railway 
company.  Accordingly,  they  asked  that  the  receiver  appointed  in 
the  cause  be  directed  to  pay  the  sums  falling  due  under  the  contracts 
for  principal  and  interest;  and  this  was  done.  The  receiver  has 
since  paid,  from  the  current  earnings  of  the  road,  all  such  sums;  and 
the  plaintiffs,  having  amended  their  bill,  now  move  to  vacate  or 
modify  the  order  in  that  respect,  on  the  ground  that  the  rolling  stock 
is  subject  to  the  consolidated  mortgage  which  the;  seek  to  foreclose, 
and  the  said  several  contracts  are  invalid  as  against  them.  The  o(m- 
solidated  mortgage,  under  which  plaintiffs  claim,  bears  date  January 
1,  1880,  and  covers  "the  rolling  stock  and  equipment,  of  whatever 
nature  and  kind,  owned,  or  hereafter  to  be  acquired  and  owned,  and 
as  acquired  by  the  said  company,  subject  to  a  first  mortgage  of  the 
company,  of  date  April  13, 1871.  The  first  of  the  contracts,  relating 
to  rolling  stock,  was  prior  to  the  consolidated  mortgage,  but,  as  the 
property  thereby  acquired  is  subject  to  the  first  mortgage  of  the  road. 
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and  the  lien  of  that  mortgage  waa  complete  before  tlie  copsolidaied 
mortgage  was  exeoated,  it  will  not  foe  neceesary  to  consider  the  rela- 
tion of  the  latter  mortgage  to  that  property.  In  any  view  of  the 
question  presented,  the  plaintiffs  cannot  resort  to  the  rolling  stock 
acquired  under  the  first  contract  until  the  first  mortgage  shall  be  sat- 
isfied, a  contingency  which  does  nut  call  for  discussion  at  this  time. 
The  other  contracts  were  subsequent  in  date  to  the  consolidated  mort- 
gage, and  the  property  therein  mentioned  falls  within  the  designa- 
tion, in  that  mortgage,  of  after-acquired  property.  The  provisions 
of  the  statute  of  this  state,  relating  to  chattel  mortgages,  (Gen.  Laws 
1877,  p.  122,)  were  not  observed  in  form  and  substance,  in  the  man- 
ner of  acknowledging  or  recording  these  instruments,  and  therefore 
tbey  do  not  establish  a  lien  on  the  property  in  favor  of  the  defend- 
ants, as  against  creditors  of  the  railway  company  proceeding  by  at- 
tachment and  execution,  or  purchasers  from  the  railway  company 
in  good  faith.  Heroey  v.  Rhode  Island  Locomotive  Works,  93  U.  B. 
664;  Oeorge  T.  Tufts,  6  Colo.  163. 

And  this  is  the  pith  and  substance  of  plaintiffs'  argument :  that 
these  rolling-stock  contracts,  being  invalid  as  to  creditors  of  the  rail- 
way company,  and  purchasers  from  the  railway  company  without 
notice,  are  also  invalid  as  to  them.  But  the  rule  is  that  mortgagees 
of  property  to  be  acquired  by  the  mortgagor  take  only  the  interest  of 
the  mortgagor  therein.  As  declared  in  U.  S.  v.  Neio  Orleans  R.  R, 
12  Wall.  365,  "a  mortgage  intended  to  cover  after-acquired  property 
can  only  attach  itself  to  such  property  in  the  condition  in  which  it 
comes  into  the  mortgi^or's  bands.  If  that  property  is  already  sub- 
ject to  mortgages  or  other  liens,  the  general  mortgage  does  not  dis- 
place them,  though  they  may  be  junior  to  it  in  point  of  time.  It  only 
attaches  to  such  interest  as  the  mortgagor  acquires;  and  if  he  pur- 
chase property  and  give  a  mortgage  for  the  purchase  money,  the  deed 
which  he  receives  and  the  mortgage  which  he  gives  are  regarded  as 
one  transaction,  and  no  general  lien  impending  over  him,  whether 
in  the  shape  of  a  general  mortgage  or  judgment  or  recognizance,  can 
displace  such  mortgage  for  purchase  money."  Fosdick  v.  SchaU,  99 
U.  8.  235. 

This  is  certainly  the  role  established  by  these  cases,  in  favor  of  the 
seller  of  property,  who  may  retain  a  lien  on  the  property  sold,  or 
the  title  thereto,  as  security  for  the  purchase  money;  and  the  holders 
of  these  contracts  would  seem  to  be  equitably  entitled  to  the  benefit 
of  it.  Having  furnished  money  with  which  the  railway  company 
purchased  rolling  stock  under  an  agreement  for  a  lien  on  the  prop- 
erty as  security  for  repayment,  they  may  stand  in  the  place  of  the 
seller,  and  have  advantage  of  all  remedies  to  which  he  would  be  en- 
titled in  the  same  situation.  In  another  view,  and  independently  of 
any  special  contract  establishing  a  lien  on  the  property  sold  to  the 
railway  company,  demands  of  this  kind  are  debts  of  the  income,  to 
be  paid  from  onrrent  revenoes  of  the  road  in  preferenoe  to  bondholders 
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and  other  seonred  creditore.  Hale  t.  Fro$t,  99  U.  B.  889;  Burnkam 
T.  BowM,  111  U.  8.  776;  S.  0.  4  Sap.  Gt.  Bep.  676. 

If  the  loftd  had  not  been  supplied  with  rolling  stock  when  the  zeeeiTer 
took  poBsession,  it  woald  bare  beeu  neoessary  to  pnrohase  enough  to 
carry  on  the  basiness  of  the  road>  and  the  reoeirer  would  have  paid  for 
it  from  current  earninga  available  for  that  purpOBa.  That  he  now 
pays  for  the  rolling  stock  under  contracts  made  by  the  railway  com- 
pany prerions  to  his  appointment,  does  not  present  the  question  in 
any  other  light.  He  is  buying  rolling  stock  for  the  use  of  the  road, 
and  which  is  said  to  be  neoessary  to  carry  on  its  business,  according 
to  the  usual  course  of  proceeding  in  cases  of  tUis  kind.  In  order  to 
keep  the  road  in  operation,  the  reeeiTer  must  have  rolling  stock,  and 
he  ought  not  to  take  it  in  behalf  of  bondholders  or  any  one,  without 
paying  for  it.  Every  payment  made  under  these  contracts  increases 
the  interest  of  the  railway  company  in  the  rolling  stock,  and  adds  to 
the  value  of  plaintiffs'  mortgage  security.  Payments  are  made  in  the 
interest  of  bondholders  as  well  as  the  railway  company,  and  I  see 
no  grounds  for  the  complaint  for  them,  unless  it  may  be  that  the 
price  of  the  cars  is  too  high,  or  that  some  of  them  are  not  necessary 
to  the  business  of  the  road.  If  anything  is  to  be  gained  by  rescind, 
ing  any  of  the  contracts  and  surrendering  the  cars  to  the  payees,  ac- 
tion may  be  had  on  proper  showing,  but  the  court  is  not  now  advised 
in  respect  to  that  matter.  In  some  cases,  where  rolling  stock  was 
held  under  contracts  of  parohase,  the  receiver  has  paid  for  the  nse  of 
it  and  returned  it  to  the  seller  at  the  close  of  the  receivership.  Fos- 
dick  V.  Schall,  99  U.  S.  285;  Myer  v.  Car  Co.  102  U.  S.  1. 

Tiiat  course  was  probably  regarded  as  promoting  the  best  interests 
of  all  concerned.  Whenever  considerable  payments  have  been  made 
mider  the  contracts,  and  the  interest  of  the  railway  company  in  the 
rolling  stock  acquired  by  such  payments  appears  to  be  lai^e,  the  ad- 
vantage of  continuing  the  payments  under  the  receivership  will  be 
apparent.  In  that  way  the  use  of  the  property,  during  the  receiver- 
ship, will  be  secured,  and  the  interest  acquired  by  prior  payments 
may  become  available  to  tha  company  or  to  purchasers  on  foreclosure. 
My  conclusion  is,  therefore,  that,  until  some  further  showing  shall  be 
made  in  these  matters,  payments  under  those  contracts  ought  to  be 
continued  by  the  receiver  in  the  interest  of  all  parties  concerned. 
There  is,  however,  some  reason  to  believe  that  these  rolUug-stock 
creditors  have,  at  present,  under  the  order  heretofore  entered,  an  ex- 
traordinary preference  over  other  claims  of  the  same  class,  to  which 
they  are  not  entitled.  While  as  to  the  bondholders  of  the  railway  com- 
pany, secured  by  general  mortgage  of  the  road  and  its  property,  they 
stand  with  the  labor  and  supply  creditors,  and  are  entitled  to  pay- 
ment from  the  current  income  of  the  road,  I  perceive  no  reason  for 
saying  that  they  are  above  all  other  creditors  of  the  class  to  which 
they  belong.  The  circumstance  that  they  exacted  of  the  railway 
company  a  stipulation  to  deliver  the  property  to  them  in  case  of  non- 
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payment  will  hardly  accomplish  that  reBalt.  Creditors  of  an  insolr* 
ent  estate  in  the  hands  of  a  receiver  are  entitled  to  payment  in  the 
order  and  precedence  establisbed  by  the  merits  of  their  claims,  and 
not  by  legal  remedies,  for  which  they  may  have  contracted,  or  which 
may  be  given  them  by  law.  It  is  lUeclosed  that  payments  made 
the  receiver  under  these  contracts  have  so  absorbed  the  earnings  of 
the  road  that  the  orders  of  the  court  relating  to  lab(nr  and  supply 
demands  remain  in  lai^e  part  unexecuted.  While,  as  before  stated, 
these  rolling-stock  people,  in  a  general  way,  and  with  reference  to  the 
general  mortgages  of  the  road,  are  classed  witb  the  labor  and  supply 
creditors,  the  latter  are  more  immediately  and  directly  oreditora  of 
the  income.  They  wrought  and  gave  of  their  substance  under  prom* 
ises  of  prompt  payment  from  the  railway  company,  and  the  rolling- 
stock  people  are,  as  to  them,  general  mortgagees  of  a  part  of  the 
company's  property, — long-time  creditors,  reaping  interest  as  the 
others  may  sow  for  them. 

The  labor  and  supply  creditors,  who  are  entitled  to  payment  under 
existing  orders  in  any  just  consideration  of  their  position,  seem  to  be 
on  an  equal  footing  if  not  in  advance  of  the  rolling-stock  contracts, 
and  they  have  been  postponed  for  the  benefit  of  the  latter  for  more 
than  seven  months.  '  They  are  now  entitled  to  payment  of  their  de- 
mands. The  large  amount  of  taxes  falling  due  at  this  season  of  the 
year  adds  to  the  financial  difficulties  of  the  situation.  As  the  rolling- 
stock  people  have  hitherto  received  their  dues  promptly,  while  others, 
equally  entitled  to  payment,  have  been  compelled  to  vrait,  it  seems 
reasonable  to  suspend  payment  of  pritioipal  sums  falling  due  under 
their  "contracts  until  other  demands  on  the  receiver  have  been  satis- 
fied. With  the  payment  of  interest  as  it  matures,  which,  it  is  believed, 
can  be  made  without  serious  embarrassment,  no  injustice  will  be  done 
to  these  creditors,  and  the  receiver  will  have  funds  to  relieve  other 
creditors  of  the  company,  and  to  pay  taxes.  The  order  directing  pay- 
ment of  amounts  coming  due  for  rolling  stock  will  be  modified,  as  in- 
dicated, so  as  to  postpone  the  payment  of  principal  snms  untU  other 
demands,  recognized  in  existing  orders,  shall  be  paid. 
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WiLsoH  V.  Nbal  and  another.  County  Gom'ra,  eto.' 
{(Xrcutt  Courts  8.  D.  Ohio,  W.  D.   January  19, 188B.) 

1.  CoiTHTT  Bonds — Goufomb— Dbhahd  of  Payhknt — ^No  Fnnma. 

That  there  were  no  funds  in  the  county  treasury  available  for  their  payment, 
is  a  auflScient  excuse  for  not  presenting  and  demanding  payment  of  coupons 
payable  "on  presentation." 

2.  Same — Ultba  Vises— Rate  of  Intebesiv—Patablb  Ssaa-ANKnAULT. 

County  commissioacra  were  authorized  to  issue  bonds  "bearing  interest  at 
six  per  centum  per  annum."  that  lionds  bearing  that  rate, pa^ad!^  wmt- 

annuaUp,  are  within  the  authority  vested  in  tlie  commissionerB. 

3.  SUIE— CONBTBUCTIOH  OF  BtATE  8tAT0TB8— DBOIBIONS  OF  STATE  COUBTB. 

Id  construing  statutes  of  a  state  the  United  States  courts  follow  the  decis- 
ions of  tbe  courts  of  that  state. 

4.  Save— Ohio— OouBTT  Acditob  buodld  Isbub  Wabrahts  fob  Paticent  of 

Bonds.  • 

Under  the  statutes  of  Ohio  it  is  not  necessary  that  the  holders  of  county 
bonds  should  apply  to  the  county  auditor  to  issue  his  warrant  upon  the  treas- 
urer for  the  payment  of  either  principal  or  interest.  It  is  the  auditor's  duty  to 
issue  the  proper  warrants  and  dcUver  them  to  the  treasurer  without  request  of 
the  bondholders. 

5.  Baitf — Lntbbgst  ok  Interest. 

Holders  of  county  bonds,  issued  under  the  laws  of  Ohio,  which  stipulated 
for  the  payment  of  interest  semi-annually,  part  only  of  the  bonds  having  cou- 
pons therefor  attached,  and  the  semi-annual  installments  of  interest  not  i>eing 
paid  when  due,  are  entitled  to  recover  interest  upon  all  snch  semi-annual  in- 
stallments from  the  date  they  became  due. 

At  Law. 

Tkomaa  dt  ThomaSt  for  plaintiff. 

White,  McKnight  dt  White,  for  defendant. 

Sags,  J.  The  plaintiff  suea  to  recover  the  principal  and  interest 
of  certain  bonds  bearing  interest  at  6  per  centum  per  annam,  pay- 
able Bemi-annaally,  issued  in  the  year  1870  by  the  county  of  Brown, 
to  pay  the  cost  of  improving  a  county  road.  The  plaintiff  also  claims 
interest  upon  the  unpaid  installments  of  interest  ftrom  their  maturity. 

The  first  defense  admits  tbe  issuing  of  the  bonds  to  the  contractor 
who  constructed  and  completed  the  road,  and  their  transfer  to  the 
plaintiff,  and  that  the  plaintiff  is  entitled  to  recover  the  amount  of 
the  bonds,  with  interest  at  the  rate  of  6  per  centum  per  annum.  De- 
fendants say  that  they  have  always  been  ready  and  willing  to  pay 
the  plaintiff  the  amount  so  admitted  to  be  due,  upon  presentation  of 
the  bonds  and  coupons,  and  tbe  delivery  of  them  for  cancellation, 
which  the  plaintiff  has  always  refused  to  do  without  receipt  of  inter- 
est upon  the  several  installments  from  their  maturity.  Defendants 
further  answer  that  they  had  no  power  to  contract  for  a  greater  rate 
of  interest  than  0  per  cent,  per  annum. 

The  second  defense  sets  up  the  litigation  whereby  the  assessments 
for  the  improvements  of  said  road  and  their  payment  were  enjoined 

1  Reported  by  Harper  &  Blakemore,  Esqis.,  of  the  Cincinnati  bar. 
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until  1877,  and  the  defendants  prevented  from  raising  the  money 
to  pay  eaid  bonds  or  any  part  of  the  interest  thereon,  or  from  pay- 
ing the  same  or  any  part  thereof.  The  defendants  aver  that,  as  soon 
as  the  injunction  was  dissolved,  they  proceeded  to  ooUeot  the  assesS' 
ments  and  apply  them  to  the  payment  of  outstanding  bonds  and  in- 
terest, but  that  the  plaintiff  never  in  person,  or  by  agent  or  attor- 
ney, presented  his  bonds  to  the  auditor  of  the  oounty  for  redemption 
and  cancellation,  or  demanded  from  the  auditor  his  warrant  upon  the 
treasurer  for  the  payment  of  the  same.  The  defendants  also  allege 
that  since  1878  there  have  been  at  all  times  funds  in  the  treasury  of 
aaid  county  ample  for  the  payment  of  said  bonds,  and  6  per  cent,  per 
annum  interest  thereon. 

The  third  and  last  defense  is  that  said  coupons  were  never  pre- 
sented to  the  auditor,  and  warrants  obtained  from  him  for  their  pay- 
ment by  the  treasurer.  Defendants  admit  tha't  about  the  twenty- 
seventh  of  May,  1881,  said  bonds  and  coupons  were  presented  to  the 
treasurer  of  Brown  county  by  the  plainti£F,  and  payment  demanded, 
with  a  demand  also  for  interest  on  the  coupons,  which  was  refused, 
but  the  treasurer  offered  to  pay  the  bonds,  with  simple  interest,  on 
the  surrender  of  the  bonds  and  conpons,  which  was  declined. 

The  plaintiff  replies  that  it  was  nnderstood  by  and  between  the 
county  commissioners  and  the  parties  to  whom  the  bonds  were  deliv- 
ered, and  at  the  time  of  their  delivery,  that  the  same  should  be  paid 
by  the  treasurer  of  the  county  directly,  without  the  warrant  of  the 
auditor,  in  accordance  with  the  uniform  custom  in  said  county,  and 
that  in  accordance  with  said  custom  the  auditor  at  all  times  refused 
to  issue  warrants  in  saeh  oases.  He  also  denies  the  allegation  of  the 
answer  that  the  treasurer,  in  Ifay,  1881,  offered  to  pay  principal  and 
simple  interest,  and  avers  that  at  that  time  the  treasurer  iniotmed 
him  that  he  had  no  funds  wherewith  to  make  payment,  and  denies 
that  there  ever  was  money  in  the  treasury  to  pay  the  plaintiff's  de- 
mands. These  are  all  the  allegations  of  the  reply  necessary  for  the 
purposes  of  this  decision. 

The  improvement  of  the  road  was  ordered,  and  an  assessment  made 
by  the  county  commissioners,  in  the  year  1866,  upon  a  petition  under 
the  act  of  April  5,  1866.  63  Ohio  Laws,  114.  The  act  authorizes 
the  commissioners  to  issue  the  bonds  of  the  county  for  the  pajrment 
of  the  expense  of  the  improvement,  payable  in  installments,  or  at 
intervals,  not  extending  in  all  beyond  the  period  of  five  years,  and 
bearing  interest  at  6  per  centum  per  annum,  and  directs  that  the 
assessment  shall  be  divided  in  such  manner  as  to  meet  the  payment 
of  principal  and  interest  of  the  bonds.  This  act  was  repealed  twenty- 
ninth  March,  1867,  (64  Ohio  Laws,  80,)  and  a  new  act  substituted; 
but  it  was  provided  that  the  repeal  should  not  affect  or  impair  any 
right  acquired  or  liability  incurred  under  the  repealed  act.  The  ooonty 
oommisBioners  were  authorized  by  the  act  of  1867  to  issue  bonds,  pay- 
able in  installments,  or  at  intervals,  not  exceeding  in  all  five  years. 
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bearing  inteieai  ai  a  rate  not  exceeding  7  per  oeniam  per  annum, 
payable  semi-annnally.  On  the  fifteenth  Maroh,  1869,  (66  Ohio  Laws, 
the  Beotion  of  the  act  of  1867  anthorisioK  the  iBsning  of  bonds 
was  amended,  bnt  not  in  any  partioular  material  to  this  case.  The 
saving  clause  of  the  act  of  1867  prevented  that  act,  and  the  repeal  of 
the  act  of  1866,  from  affecting  the  proceedings,  including  the  assess- 
ment, for  the  improvement  of  the  road  to  pay  the  cost  o£  which  the 
bonds  sued  npon  were  isstied,  and,  in  the  opinion  of  tUis  eoart,  re- 
served to  the  commissioners  the  right  to  issue  bonds  in  payment  of 
the  expense  of  said  improvement,  as  provided  in  the  act  of  1866.  The 
act  of  1867  was  not  amendatory;  it  was  new  legislation  relating  to 
the  same  subject-matter  as  the  act  of  1866,  which  it  repealed.  The 
general  reservation  of  all  right  acquired  and  liabilities  incurred,  in- 
cluded the  right  vested  in  the  coanty  commissioners  to  issue  bonds 
to  pay  the  expense  of  the  improvement  which  had  been  ordered,  and 
the  assessment  made  before  the  passage  of  the  act  of  1867.  But  if 
the  bonds  depend  for  their  validity  upon  the  act  of  1867,  or  the  amend- 
ment of  1869,  the  result  in  this  case  would  not  be  affected,  as  .we  shaU 
presently  see.  The  validity  of  the  bonds  must  be  sustained  upon 
that  act  and  amendment,  if  not  upon  the  act  of  1866;  for  it  cannot 
be  concluded  that  the  legislature  intended,  notwithstanding  the  res- 
ervation in  the  act  in  1667  ia  favor  of  rights  accrued  and  liabilities 
incurred,  to  nullify  that  reservation  by  taking  away  from  the  commis- 
sioners tihe  right  to  issae  bonds  for  any  improvement  ordered,  and 
for  which  an  assessment  had  been  made  under  the  act  of  1866. 

The  bonds  in  this  case  were  issued  in  1870.  No  payments  of  prin- 
eipal  or  interest  have  been  made.  They  are  payable  48  mouths  after 
date,  with  interest  at  6  per  cent,  per  annum,  payable  semi-annually. 
Some  of  the  \xmds  have  interest  coapoQB,  and  the  interest  is  made 
payable  "on  presentation  of  proper  coupon."  Ottieni  are  withont 
coupons,  and  provide  upon  their  foce  for  the  semi-annual  payment  of 
interest. 

-  The  validity  of  the  proceedings,  of  the  order  for  the  improvement, 
and  of  the  assessment  under  which  the  bonds  sued  npon  were  issued, 
was  contested,  and  during  the  litigations,  which  continued  until  late 
in  the  year  1877,  no  assessments  were  collected.  The  first  payment 
into  the  county  treasury  on  account  of  assessments  was  in  February, 
1878,  and  uiUiL  then  there  were  no  funds  available  for  the  payment 
of  principal  or  interest  of  bonds.  Neither  bonds  nor  coupons  were 
in  the  mean  time  presented  for  payment.  On  the  twenty-seventh  of 
May,  1881,  the  plaintiff,  by  bis  attorney,  presented  his  bonds  and 
coupons  and  demanded  payment,  with  interest  upon  the  coupons  from 
the  date  of  their  maturity.  At  the  maturity  of  the  coupons,  and  of  the 
bonds,  there  were  no  funds  in  the  county  treasury  for  their  payment. 
That  was  sufficient  excuse  for  the  failure  to  present  them  and  demand 
payment.  The  stipulation  for  the  payment  of  the  interest  on  presen- 
tation of  the  proper  coupon  imported  on  the  part  of  the  commissioners 
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that  the  county  would  have  the  money  in  the  treasury  ready  for  pay- 
ment when  the  interest  became  due.  It  is  necessary  to  plead  and 
prove  affirmatively  that  faot  to  make  non-preBeutment  and  the  failure 
to  demand  payment  available  as  a  defenise.  Jones,  B.  B.  Bee  or.  § 
334,  and  oases  oited.  The  defense  that  there  was  no  presentment  or 
demand  of  payment  is,  therefore,  not  well  taken. 

It  is  iasisted,  however,  that  the  commissioners  exceeded  their  au- 
thority in  stipulating  for  the  semi-annual  payment  of  interest,  for  the 
reason  that  the  law  limited  their  authority  to  the  issue  of  bonds  "bear- 
ing interest  at  6  per  centum  per  annum."  It  is  urged  that  the  con- 
tract to  pay  interest  semi-annually  was  ultra  vires  and  void,  and  that, 
therefore,  only  6  per  centum  per  annum,  payable  annually,  is  recov- 
erable. There  is  no  doubt  that  the  commissioners  were  limited  by  the 
authority  conferred  by  the  statute.  But  the  statute  fixes  only  the  rate 
of  interest;  it  is  silent  as  to  the  times  of  payment.  The  bonds  bear 
but  6  per  centum  per  annum  interest,  and  that  it  is  made  payable 
8  per  centum  in  6  months  and  3  per  centum  in  12  months  does  not 
increase  the  yearly  rate.  The  proposition  that  the  stipulation  to  pay 
the  lawful  rate  in  semi-annual  installments  is  usurious,  is  not  sound; 
for  the  legal  presumption  is  that  parties  to  a  contract  intend  perform- 
ance according  to  its  terms,  and  all  that  was  necessary  to  avoid  the 
payment  of  interest  upon  the  coupons  was  prompt  payment  upon  their 
maturity.  Monnett  v.  Sturges,  25  Ohio  St.  384,  and  Cook  v.  Court- 
right,  40  Ohio  St..  248,  are  conclusive  upon  this  point.  In  oonstru- 
ing  the  statutes  of  a  state,  the  United  States  courts  adopt  and  follow 
the  decisions  of  the  courts  of  the  state. 

There  is  another  consideration  which,  in  view  of  the  reasoning  of 
the  court  in  Cook  v.  Courtright,  cited  above,  sheds  light  upon  this 
branch  of  the  case.  The  county  commissioners  were  authorized  to 
issue  the  bonds  of  the  county,  payable  in  iustallments,  or  at  intervals, 
not  extending  in  all  beyond  the  period  of  five  years.  They  oonid,  if 
they  saw  fit,  make  them  payable,  some  in  one  month,  some  in  three 
months,  some  in  six  months,  and  others  at  any  other  intervals  within 
five  years, — all  bearing  interest  at  6  per  centum  per  annum, — and 
thus  provide  for  the  payment  of  interest  monthly  or  quarterly  or  semi- 
annually, and  no  objection  could  be  successfully  urged  to  their  valid* 
ity  for  that  reason.  How  can  there  be  any  difiFerenoe,  in  principle, 
between  that  mode  of  proceeding,  and  aggregating  the  sums  of  the 
short  bonds  in  one  long  bond,  and  making  the  interest  on  that  bond 
payable  quarterly  or  semi-annually,  or  even  monthly  ?  It  is  true  that 
the  bondholder  might  immediately,  on  payment,  loan  the  interest 
paid  him  at  a  percentage,  but  who  ever  heard  that  that  fact  would 
taint  the  original  transaction  with  usury? 

Was  it  necessary  to  present  the  bonds  and  coupons  to  the  auditor, 
and  obtain  his  warrant  upon  the  county  treasurer?  The  law  in  force 
when  these  bonds  matured,  relating  to  the  redemption  and  canoella- 
tion  of  the  seooritiea  for  the  funded  debt  of  counties  in  this  state,  is 
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the  act  of  Febraary  28,  1859.  56  Ohio  Laws,  28.  It  makes  it  tho 
duty  of  the  county  auditor  to  draw  at  the  proper  time  his  warrant 
upon  the  treasurer  for  the  payment  of  such  iustailmeutB  of  principal 
and  interest  as  may  be  then  due,  and  to  deliver  the  same  to  the  treas- 
urer, and  the  dnty  of  the  treasnrer  to  tfaerenpon  make  payment.  The 
law  now  in  force  (Bev.  St.  Ohio.  §  1063)  contains  the  same  provision 
in  effect.  It  is  nowhere  made  the  duty  of  the  holder  of  the  securities 
to  apply  to  the  auditor  for  a  warrant.  That  is  between  the  auditor 
and  the  treasurer,  and  the  bondholder  has  nothing  whatever  to  do 
with  it,  and  is  not  responsible  for  the  default  of  the  auditor  in  that 
behalf.  He  has  no  right  to  demand  or  to  receive  the  warrant.  The 
auditor  has  no  right  to  deliver  it  to  '&ny  one  but  the  treasurer.  More- 
over, by  section  2  of  the  act  of  1859,  it  was  provided  that  if  "from 
any  cause"  (and  that  includes  the  failure  of  the  auditor  to  make 
out  and  deliver  to  the  treasurer  the  proper  warrant)  the  debt  or  in- 
stallments of  interest  foe  not  paid  at  the  time  and  place  of  maturity 
thereof,  it  should  be  the  duty  of  the  treasurer  at  any  time  afterwards 
to  pay  the  same  as  funds  in  his  hands  applicable  to  that  use  might 
admit ;  but  if  .the  treasurer  was  ready  with  funds  to  make  payment 
at  maturity,  and  the  holder  of  the  security  did  not  have  the  same  then 
and  there  present  and  in  readiness  to  be  surrendered,  or  to  have  pay- 
ment indorsed  thereon,  as  provided  by  the  law,  the  county  should  not 
thereafter  be  bound  to  pay  interest  thereon  until  payment  should  have 
been  afterwards  demanded  and  refused  at  the  office  of  the  county 
treasurer.  This  provision  was  carried  into  tbe  Revised  Statutes,  and 
is  yet  the  law  of  the  state.    Bev.  St.  Ohio,  §  1064. 

What  are  the  facts  of  this  case?  It  is  stipulated  as  an  agreed  fact 
that  the  auditor  never  drew  any  warrant  for  the  payment  of  principal 
or  interest  of  any  of  the  bonds  sued  upon,  or  of  any  others  of  the 
same  class,  and  that  It  has  been  the  uniform  custom  in  Brown  county, 
ever  since  the  passage  of  the  law  of  1867  authorizing  the  improve- 
ment of  county  roads  by  assessment,  for  the  treasnrer  to  pay  the  bonds 
and  coupons  issued  for  such  improvement  without  such  warrant  upon 
presentation  to  him  of  the  bonds  or  coupons,  provided  there  was  money 
in  the  trea^sury  applicable  to  the  payment  of  tbe  same.  It  is  enough 
to  say  of  this  custom  that  it  is  not  worth  the  slightest  consideration. 
It  was  at  all  times  tbe  auditor's  duty  to  look  to  the  statute.  There 
was  no  such  money  in  the  treasury  until  February  28,  1878,  when 
there  was  paid  upon  assessments  the  sum  of  $3,426.95.  In  August, 
1878,  were  paid  $359.54,  and  subsequently  there  were  payments  from 
year  to  year  nntU  in  February,  1884,  the  last  payment,  of  $4,016.05, 
was  made,  the  total  being  $61,007.98,  and  the  total  amount  of  the 
principal  of  the  bonds  issued  and  outstanding,  $56,000.  It  is  proven, 
moreover,  that  the  treasurer  always  refused  to  pay  interest  on  the 
coupons  and  upon  the  overdue  installments  of  interest.  Simple  in- 
terest at  6  per  oentam  per  annum,  or  6  per  cent,  "straight,"  as  he 
expresses  it,  was  all  he  would  pay.   It  is  beyond  question  that  the 
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failure  of  the  auditor  to  draw  the  proper  varrants  and  deliver  them 
to  the  treasnrer  is  no  defense  to  the  plaintiff's  claim.  Is  he,  then, 
entitled  to  interest  upon  his  conpons,  and  upon  the  overdue  install- 
ments of  interest  upon  the  bonds  issued  without  coupons  ?  The  law 
of  Ohio  provides  for  the  payment  of  interest  upon  every  debt  dne  and 
unpaid,  without  any  atipnlation  to  that  effect  in  the  eontraet  or  obli- 
gation out  of  which  the  debt  arose.  The  oases  of  Monnett  Y,8turgea 
and  Cook  v.  Courtrighty  cited  above,  establish  that  the  law  applies  to 
overdue  installments  of  interest  as  fully  as  to  the  principal.  Bat  the 
proposition  is  so  plain  as  to  need  no  authority  to  support  it.  The 
law  was  in  force  when  the  bonds  in  suit  were  issaed,  and  it  entered 
into  and  was  part  of  the  obligation  Of  the  bonds,  and  it  is  the  dniy  of 
this  court  to  enforce  it.  The  plaintiff  is  entitled  to  the  interest  upon 
his  coupons  and  overdue  installments  of  interest  which  he  demands, 
and  judgment  will  be  entered  accordingly. 

The  objection  to  the  jurisdiction  of  this  court  has  been  heretofore 
disposed  of,  and  need  not  be  farther  considered.   It  is  not  well  taken. 


United  States  v.  Shriveb. 
(DMriat  Court,  S.  D.  JtUnoii,  1680. 

Internal  Rbvende— Retail  Ltquob  Dbalbb's  Liobhsb. 

A  partj  having  paid  special  tax  as  retell  liquor  dealer  at  a  particular  towa, 
who  fills  ordei'S  received  by  mail  to  ship  liquors  in  retail  quantitieB  to  another 
town,  there  to  be  delivered  to  the  party  so  oidering  upon  payment  of  the  price 
of  the  liquor,  together  with  the  express  charges,  Is  liable  to  the  payment  of 
special  tax  as  retail  liquor  dealer  at  the  place  where  snoh  deliveiy  u  made, 
f 

Indictment  for  carrying  on  basiness  of  retail  liqnor  dealer  at  Fair- 
field, Illinois,  without  payment  of  special  tax. 

James  A,  Connolly,  Dist.  Atty.,  for  prosecution. 

Bluford  Wilson  and  J.  Bowman,  for  defense. 

Treat,  J.  The  defendant  is  indicted  for  carrying  on  the  business 
of  a  retail  liquor  dealer  at  Fairfield,  lUinois,  without  having  paid  the 
special  tax  required  by  the  laws  of  the  United  States.  It  appears 
that  his  residence  and  regular  place  of  business  were  at  Shawneetown, 
Illinois,  where  he  carried  on  basiness  as  wholesale  and  retail  liquor 
dealer,  having  paid  his  special  tax  as  such ;  and  so  far  as  his  business 
was  carried  on  there,  it  appears  to  have  been  in  striot  accordance 
with  the  law.  But  it  appears  that  he  went  to  Fairfield,  Illinois,  to 
solicit  trade,  taking  with  him  samples  of  his  liquors  which  he  exhib- 
ited to  different  persons  there;  took  some  orders,  and  while  there 
made  a  contract  with  the  agent  of  the  express  company  at  that  place, 
whereby  the  agent  was  to  act  as  his  agent  for  receiving  and  distribut- 
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ing  SQch  liqaon  as  lie  might  ship  there,  and  oolleot  his  bills  for  Hm, 

for  which  he  vraa  to  pay  the  exprera  agent  10  per  cent,  on  all  money 
BO  collected  by  him.  He  arranged  with  this  Fairfield  agent  that  par- 
ties ordering  liqnors  from  him  at  Shawneetown,  who  desired  to  save 
the  return'  express  charges,  should  have  their  liqnor  sent  to  them  by 
express,  in  jtigs,  with  no  charges  on  the  way-bill  to  be  collected  by 
the  express  company,  except  the  mere  charge  for  carrying,  and  in 
such  cases  the  jugs  were  to  have  a  shipping-tag  attached  to  them,  on 
which  would  appear  the  name  of  tiie  consignee  and  the  value  of  the 
liqnor.  Ail  suoh  jags  the  Fairfield  agent  was  to  hold  until  the  per- 
sons named  on  the  tags  called  for  them,  when,  upon  paying  the 
amount  named  on  the  tags  and  the  express  charges,  the  agent  should 
deliver  the  jugs  to  such  persons,  or  to  any  others  who  should  come 
with  orders  from  the  persons  named  on  the  tags. 

In  other  cases  where  the  order  directed  the  shipment  to  be  made 
by  express,  **€.  0.  D.,"  the  charges  were  to  appear  on  the  express 
way-bill,  and  be  collected  upon  delivery  of  the  liquor  in  the  ordinary 
way  of  the  business  of  the  express  company.  Under  this  arrange- 
ment the  defendant,  during  the  summer  and  fall  of  1884,  made  a 
large  number  of  shipments  of  liquor  in  retail  quantities  from  his  store 
in  Shawneetown  to  persons  in  Fairfield  by  express,  some  being  sent  - 
"G.  0. 2>.,"  others  in  jugs  as  above  described.  In  decidii^  this  case, 
it  only  seems  to  be  necessary  to  consider  the  effect  of  the  sales  made 
by  shipment  from  Shawneetown  to  Fairfield  by  exprras,  "C.  0,  D.," 
to  be  delivered  at  Fairfield  by  the  agent  of  the  shipper  to  the  oon> 
signee  on  payment  of  the  price.  It  is  clear  that  the  express  agent 
at  Fairfield  was  also  the  actual  agent  of  the  defendant  in  receiving 
and  delivering  the  liquor  shipped  to  Fairfield,  and  in  collecting  the 
money  for  it;  for  the  defendant  employed  him  for  that  purpose,  and 
agreed  to  pay  him  10  per  cent,  on  the  money  collected  by  him,  with- 
out reference  to  whether  the  liquor  was  shipped  "C.  0.  D.,"  or  by 
tags  attached  to  the  jugs  with  the  price  and  address  marked  thereon. 
Certainly,  then,  as  to  all  the  packages  shipped  "0.  0.  D.,"  the  own- 
ership and  possiBBsion  of  the  liquor  remained  in  the  defendant,  after 
reaching  the  hands  of  his  agent  in  Fairfield,  just  as  completely  as 
before  it  left  his  store  in  Shawneetown,  and  the  sale  did  not  take 
place  until  the  defendant,  by  his  agent,  received  the  money  at  Fair- 
field and  delivered  the  liquor  there  to  the  purchaser.  This  would  be 
true,  too,  even  if  the  Fairfield  express  agent  had  not  been  specially 
employed  as  the  defendant's  agent  in  the  handling  of  this  liquor;  for, 
in  the  case  of  liquor  shipped  by  the  defendant  to  Fairfield  by  ex-  / 
press,  **C.  0.  D.,"  the  liquor  is  received  by  the  express  company  at 
Shawneetown  as  the  agent  of  the  seller,  and  not  as  the  agent  of  the 
buyer,  and  on  its  reaching  Fairfield  it  is  there  held  by  the  company 
as  the  agent  of  the  seller  until  the  consignee  comes  and  pays  the 
money,  and  then  the  company,  as  the  agent  of  the  seller,  delivers 
the  liqnor  to  the  porohaser.   In  such  cases  the  possession  of  the  ex- 
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press  company  is  the  possession  of  the  seUer>  and  generally  the  right 
of  property  remains  in  the  seller  until  the  payment  of  the  price. 

An  order  from  a  person  at  Fairfield  to  the  defendant  at  Shawnee* 
town  for  two  gallonB  of  liquor,  to  be  shipped  to  Fairfield  "0.  0.  B./ 
is  a  mere  offer,  by  the  person  sending  such  order,  to  purchase  two 
gallons  of  liquor  from  the  defendant,  and  pay  him  for  it  when  he  de- 
livers it  to  him  at  Fairfield ;  and  a  shipment  by  the  defendant  accord- 
ing to  Bueh  order  is  practically  the  same  as  if  the  defendant  had  him- 
self taken  two  gallons  of  liquor  from  his  store  in  Shawneetown,  carried 
it  in  person  to  Fairfield,  and  there  delivered  it  to  the  purchaser,  and 
received  the  price  of  it.  It  would  be  different  if  the  order  from  Fair* 
field  to  the  defendant  was  a  simple  order  to  ship  two  gallons  of  liquox 
by  express  to  the  person  ordering,  whether  snoh  order  was  accom- 
panied by  the  money  or  not.  The  moment  the  liquor,  under  such  an 
order,  was  delivered  to  the  express  company  at  Shawneetown,  it  would 
become  the  property  of  the  person  ordering,  and  the  possession  of  the 
express  company  at  Shawneetown  would  be  the  possession  of  the  pur- 
chaser,— the  sale  would  be  a  sale  at  Shawneetown, — and  if  it  were  lost 
or  destroyed  in  transit,  the  loss  would  fall'  upon  the  purchaser.  But 
in  the  case  at  bar,  by  shipping  the  liquor  to  Fairfield  "C.  0.  B.," 
the  defendant  made  no  sale  at  Shawneetown.  The  right  of  property 
remained  in  himself,  and  the  r^ht  of  possession,  as  well  as  the  actual 
possession,  remained  in  him  through  his  agent.  Had  it  been  lost  or 
destroyed  in  transit,  the  loss  would  have  fallen  upon  himself.  He 
simply  acted  upon  the  request  of  the  purchaser,  and  sent  the  liquor 
to  Fairfield  by  bis  own  agent,  and  there  effected  a  sale  by  receiving 
the  money  and  delivering  the  liquor.  In  the  case  of  Pilgreen  y.  State, 
71  Ala.  368,  cited  by  counsel  for  defense,  the  distinction  between  ab- 
solute and  conditional  sales  seems  to  have  been  overlooked. 

The  defendant,  not  having  paid  the  special  tax  as  retail  Uquor  dealer 
at  Fairfield,  is  guilty  as  charged  in  the  indictment. 


United  Status  v.  Barefield. 

{Diitrict  Court,  E.  D.  Texas.    February  16,  ISM.) 

1.  CRiinNAL  Law  and  Prooedurb— WrrsEBB— Oontict  ih  State  Penitbiitubt 

— Application  pok  Sobp(ena  or  Attachmbnt. 

A  United  States  district  court  will  not  grwaX  a  process  by  subpccQa,  attach* 
ment,  or  otherwise,  on  application  at  the  United  States  district  attorney,  for  a 
parly  coRtiued  in  a  state  penitentiary  for  assault  with  intent  to  murder,  whose 
totimnny  it  ts  desired  to  have  in  a  cnminal  proseoatlon  pending  in  Buch  court. 

2.  Samb— CosfPETRNOT  OP  W1TNR88— Statoto  OF  Texas— Rkv.  Bt.  U.  8.  f  858. 

It  would  aeomtliat  such  a  witness  could  be  excluded  as  a  witness  hoth  imdez 
the  laws  of  Texas  and  under  those  of  the  United  States,  U  objected  to  by  de- 
fendant. 
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Applieation  for  Subpcena. 

Am  E.  Stratton,  Jr.,  U.  S.  Dist.  kiij.,  for  the  United  States. 
Edwctrd  Guthridge,  for  defendant. 

S&BiH,  J.  Application  by  United  States  distriot  attorney  for  a  pro- 
cms  by  sabpoena,  attachment,  or  otherwisoi  for  one  Tobe  Barefield  as 
a  witness  in  this  case ;  said  Tobe  Barefield  being  at  present  a  convict 
in  the  penitentiary  at  Busk,  Texas,  that  being  one  of  the  penitentia- 
ries of  the  state  of  Texas,  for  aseault  with  intent  to  murder.  The  ap- 
plication shows  that  be  is  a  material  witness  for  the  government,  and 
that  it  is  believed  that  the  state  authorities  will  permit  him  to  appear 
as  a  witness  if  be  is  brought  before  this  court  and  safely  returned  to 
the  prison  at  Bnsk,  after  testifying,  provided  that  the  state  of  Texas 
is  at  no  expense  therefor.  The  process  of  eubpcena  is  always  at  the 
command  of  the  United  States  distriot  attorney,  without  the  author- 
isation of  this  court,  and  witnesses,  when  subpcenaed  under  his  order 
and  discharged  by  him]  are  allowed  by  the  court  their  per  diem  and 
mileage,  and  the  court  in  this  case  does  not  feel  it  necessary  to  con- 
trol the  action  of  the  district  attorney  by  either  ordering  or  refusing 
a  subpoena.  This  court  has  no  control  over  the  volition  of  the  state 
antfaorities  in  the  matter  of  their  bringing  their  state  convicts  before 
it  to  give  testimony.  If  they  bring  them  in  obedience  to  a  subpoena 
they  will  be  paid  like  other  witnesses,  if  ordered  by  the  United  States 
district  attorney.  The  question  of  their  competency  does  not  strictly 
arise  upon  this  motion,  although  it  is  presented  to  my  consideration 
and  a  decision  expected  thereon.  If  an  incompetent  witness  is  placed 
upon  the  stand  and  sworn,  and  gives  testimony  without  objection,  his 
incompetency  being  known,  such  testimony  is  proper  for  the  consid- 
eration of  the  jury.  The  defeudant  in  this  case  cannot  be  called  upon 
to  say  whether  be  objects  to  such  witness  or  not  until  he  is  produced. 
But  as  the  question  of  competency  is  again  presented  at  this  term  of 
court  it  seems  proper  to  allude  to  the  anthorities.  At  common  law, 
persons  convicted  of  crimes  which  render  them  infamous  are  excluded 
from  being  witnesses.  Infamous  crimes  in  this  sense  are  regarded  as 
comprehending  treason,  felony,  and  the  crimen/alaL  Whart.  Grim. 
£v.  §  963,  and  authorities  there  cited.  I  must  confess  that  I  cannot 
regard  the  state  in  which  a  United  States  court  is  held  as  a  foreign 
state,  although  it  has  a  different  species  of  jurisdiction. 

Section  858  of  the  Revised  Statutes  of  the  United  States,  after  pro- 
viding that  persons  should  not  be  excluded  as  witnesses  by  reason  of 
color,  or  of  being  parties  to  a  suit,  and  after  making  some  provision 
in  reference  to  actions  by  and  against  executors,  etc.,  provides  that 
in  all  other  respects  the  laws  of  the  state  in  which  the  court  is  held 
shall  be  the  rule  of  decision  as  to  the  competency  of  witnesses  in  the 
courts  of  the  United  States  in  trials  at  common  law,  and  in  equity 
and  admiralty. 

Article  54  of  the  Penal  Code  of  the  state  of  Texas  provides  that 
every  offense  that  is  punishable  by  death  or  by  imprisonment  in  the 
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penitentiaty,  either  absolately  or  in  the  ^tematiTe,  is  a  felony ;  every 
other  ofFenBe  is  a  misdemeanor;  while  subdivision  6  of  the  Code  of 
Criminal  Procedure  of  the  state  of  Tezas,  art.  780,  provides  that  all 
persons  who  have  been  convicted  of  felony  in  this  state  or  in  any  other 
jurisdiction,  unless  such  conviction  has  been  legally  set  aside,  or  un- 
less the  convict  has  been  legally  pardoned  of  the  crime  for  which  he 
was  convicted,  are  incompetent  to  testifyin  criminal  actions.  Article 
500  of  the  Criminal  Code  of  the  state  of  Texas  provides  that  if  any 
person  shall  assault  another  with  intent  to  murder,  he  shall  be  pun- 
isbed  by  confinement  in  the  penitentiary  not  less  than  two  nor  more 
than  seven  years.  If  the  assault  was  made  with  a  bowie-knife  or 
dagger,  or  in  disguise,  the  punishment  shall  be  doubled.  It  would 
seem,  therefore,  as  admitted,  that,  under  the  laws  of  Texas,  the  pro- 
posed witness  could  be  excluded  as  a  witness ;  and  it  seems  to  me, 
likewise,  that  he  also  could  be  excluded  both  .under  the  laws  of  Texas 
and  under  those  of  the  United  States,  if  objected  to  by  the  defend- 
ant; and  hence  the  court  declines  to  make  any  order  in  the  matter, 
leaving  the  United  States  disthet  attorney  and  the  state  authorities- 
to  the  use  of  such  writ  or  writs  of  subpoena,  and  such  voluntary  ac- 
tion in  the  production  of  the  said  Tobe  Barefield  before  the  court  or 
as  a  witness,  as  to  them  or  each  of  them  may  seem  proper  and  law- 
ful to  do;  and  hence  the  court  declines  to  make  any  order  upon  the 
motion  presented. 


nKZTXD  States  p.  Ema. 

{Oinult  Oevrtf  8.  D.  Aiabama.  February  21, 18r^n  > 

SBAxmir'fl  WAGBa— Sbotion  10  of  the  Act  of  June  26,  1684. 

The  proTlsiom  of  this  section  do  not  apply  to  steam-boats  engaged  tn  trade 

and  navigating  the  inland  waters  of  the  United  States. 

Criminal  Information  for  violation  of  seotion  10  of  act  of  Jane  26, 
1884. 

The  case  is  tried  by  the  court  npon  the  following  agreed  statement 

of  facts,  viz. : 

It  Is  agreed  that  H.  Clay  King  was  tilerk  of  the  steam-boat  Mary,  a  vessel 
of  828  tons  burden,  which  navigated  the  waters  of  the  Mobile  and  Alabama 
riverB,  from  Mobile  to  Montgomery  and  back  again,  making  trips  once  a  week ; 
that  said  waters  aie  navigable,  and  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States;  that  on.  to-wit,  the  thirtieth  of  September,  1884, 
the  said  King,  as  clerk  of  said  boat,  for  the  m:ister  thereof,  did  pay  to  Henry 
C.  Thrower,  who  was  acting  for,  or  in  copartnership  with,  John  H.  Wallace, 
25  cents  for  each  of  the  crew  of  said  vessel  shipped  on  board  of  said  vessel  at 
the  time  aforesaid  for  a  trip  on  board  said  steam-boat  fronx  Mobile  to  Mont- 
gomery and  return,  whose  names  are  mentioned  in  the  criminal  information 
in  this  case ;  that  the  manner  of  shipping  the  crew  of  said  vessel  is  as  follows : 
Tlte  said  Thrower  and  said  Wallace  iiave  an  office  on  Front  street,  in  Mobile, 
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the  borne  port  of  said  steam-boat,  in  which  they  keep  blank  contraets  for  the 
shipment  of  the  crews  or  deck  hands  of  steam-boats  plying  the  waters  of  the 
Alabama,  Tombigbee,  and  Warrior  rivers,  two  of  which  rivers  are  naviga- 
ble in  the  state  of  Alabama,  and  the  other,  the  Tombigbee,  in  the  adjoining 
state  of  Mississippi ;  that  on  the  day  aforesaid  the  mate  of  the  said  steam-boat 
Mary  brought  in  person,  or  sent,  with  a  strip  of  paper  from  the  mate,  which 
identified  the  person,  the  crew  or  deck  hands  to  the  office  of  said  Thrower  and 
Wallace  to  sign  them  up,  by  which  he  meant  that  the  said  Thrower  should 
sign  their  names  when  they  could  not  write,  and  to  let  them  sign  them  when 
they  could,  to  the  contract  between  the  said  master  of  said  vessel  and  the  said 
deck  hands  for  said  trip  or  voyage.  The  said  Thrower  did  let  them  sign,  or 
signed  for  them,  the  said  contract,  and  then  the  captain  or  master  of  said 
vessel,  by  himsetf  or  by  one  of  the  offioers  of  said  boat  for  htm,  signed  the 
said  contract,  and  the  said  Thrower  signed  his  name  to  said  contract  as  a  wit- 
ness. It  is  also  agreed  that  the  said  contract  shall  be  brought  into  the  court 
and  made  an  exhibit  to  the  court.  It  is  also  agreed  that  said  Thrower  and 
Wallace,  at  the  request  of  the  masters  of  said  vessels,  keep  a  register  or  list  of 
the  names  of  the  seamen  or  deck  hands  against  whom  any  captain  of  said 
boats  may  have  complained  for  desertion  or  general  misconduct  on  the  boats, 
and  that,  by  an  agreement  between  the  captains  of  all  the  boats,  ten  whose 
names  are  on  the.  said  list  are  not  to  be  allowed  to  sign  said  contracts  for  any 
sceam-boat  plying  said  rivers,  unless  the  captain  who  made  the  complaint 
withdraws  his  complaint,  or  the  captain  who  wants  to  ship  the  man  comes 
and  requests  it.  It  is  also  agreed  that  said  Thrower  and  Wallace  receive  25 
oents  for  each  seaman  or  deck  hand  who  signs  said  contract  and  la  accepted. 
Sometimes,  after  a  l^ger  crew  has  signed  than  is  wanted  by  the  captain,  at 
the  captain's  request  ,  some  of  the  names  are  stricken  out,  for  which  men  so 
stricken  out  the  25  cents  per  man  is  not  paid. 

George  M,  Duskin,  U.  S.  Atty.,  for  the  United  States. 
R.  Inge  Smith,  for  the  U.  S.  Shipping  Commiseioner. 
JIf.  £.  Kellyy  for  defendant. 

Bbvcb,  J.  This  is  a  criminal  information  against  the  <iefeudant, 
charging  him  with  a  violation  of  section  10  of  the  act  of  congress,  ap- 
proved Jane  26,  1884,  known  as  the  "Dingley  Bill."  The  act  is  en- 
titled "An  act  to  remove  certain  hardens  on  the  American  merchant 
marine,  and  encourage  the  American  foreign  carrying  trade,  and  for 
other  parpoaes."  Section  10  of  the  ao^  provides  "that  it  shall  be, 
and  is  hereby,  made  onlawfnl  in  any  case  to  pay  any  seaman  vages, 
before  leaving  the  port  at  which  such  seaman  may  be  engf^ed,  in  ad- 
vance of  the  time  when  be  has  actually  earned  th«  same,  or  to  pay 
each  advance  wages  to  any  other  person,  or  to  pay  any  person,  other 
than  an  officer  antfaorized  by  act  of  congress  to  collect  few  for  ench 
service,  any  remnni^ation  for  tfae  shipment  of  seamen.  Any  person 
paying  sach  advance  wages  or  sneh  remnneration  shall  be  deemed 
gnilcy  of  a  misdemeanor,  and,  upon  conviction,  shall  be  punished  by 
a  fine  of  not  less  than  four  times  tlie  amount  of  the  wages  so  advanced 
or  remnneration  so  paid,  and  may  be  also  imprisoned  for  a  period  not 
exceeding  six  months,  at  the  discretion  of  the  court.    •   *   •  *' 

There  u  an  agreed  statement  of  facts  in  the  case,  and  it  is  insisted 
by  the  prosecution  that  the  facts  show  a  shipment  of  seamen,  within 
the  meaning  of  the  act,  on  the  steamer  Mary,  navigating  the  Alabama 
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river,  by  one  Thrower,  as  the  agent  of  one  Wallace,  neither  of  them 
being  shipping  oommissioners,  or  master  or  owners  of  the  boat,  and 
a  remuneration  of  25  cents  per  seaman  so  shipped,  paid  by  the  de- 
fendant, King,  as  clerk  of  tlie  steam-boat  Mary,  in  violation  ^  section 
10  of  the  act  quoted,  supra. 

It  is  not  necessary  to  recite  here  in  full  the  agreed  statement  of 
facts  in  the  case;  but  it  shows  the  existence  of  an  nnderstanding  or 
agreement  between  Wallace  and  the  masters  of  steam-boats  navigat- 
ing the  Alabama  and  Tombigbee  rivers  from  Mobile,  as  their  home 
port,  and  return;  that  the  seamen  or  deck  hands  employed  on  said 
boats  are  engaged  by  Wallace,  who  keeps  an  office  on  Front  street, 
and  has  blank  agreements  prepared,  to  which  he  secnres  the  signa- 
tures of  the  hands  whom  he  engages,  and  keeps  a  record  of  those 
with  whom  the  masters  of  steam-boats  may  have  had  trouble  and  dif- 
ficulty ;  and  for  each  seaman  so  engaged  or  employed  for  a  trip  or 
voyage  the  masters  pay  25  cents.  This  arrangement  is  a  voluntary 
one,  depending  for  its  existence  and  continuance  upon  the  assent  of 
the  parties,  and  is  not  binding  upon  the  bands  only  so  far  as,  in  its 
practical  operation,  it  is  the  means  of  securing  employment.  It  is 
not  claimed  that  any  law  exists  which  requires  the  masters  of  these 
boats  to  have  the  services  of  a  shipping  commissioner  or  any  other 
person  in  obtaining  and  engaging  a  crew  for  a  voyage,  nor  is  there 
any  law  requiring  the  seamen  to  be  employed  or  shipped  under  the 
superintendence  of  a  shipping  commissioner  or  any  person  whatever; 
nor  is  it  claimed  aa  a  fact  that  any  charge  at  all  ia  made  the  mas- 
ters of  the  steam-boats  against  the  hands  for  the  services  paid  for  by 
them  for  the  engaging  and  shipping  of  crews.  This  arrangement,  by 
which  the  masters  of  steam-boats  obtain,  for  a  consideration,  the  as- 
sistance of  persons  in  obtaining  and  shipping  deck  hands,  is  held  to 
be  in  violation  of  the  statute.  It  ia  not  claimed  that  the  masters 
may  not  ship  their  hands  themselves;  but  the  proposition  is  that  if 
they  require  assistance  of  agents  or  persons  other  than  themselves, 
that  they  must  procure  the  services  of  a  regularly  appointed  shipping 
eommissioner  to  superintend  and  ship  their  men,  so  that  the  rights 
and  interests  of  the  men  may  be  protected,  as  well  as  that  of  the  mas- 
ters of  the  boats,  and  that  this  was  the  object  of  congress  in  the  en- 
actment of  this  tenth  section  of  this  Dingley  bill.  It  may  admit  of 
doubt  whether  the  arrangement  indicated  and  more  fully  set  out  in 
the  agreed  statement  of  facts  in  the  ease  as  to  the  manner  in  which 
erews  are  obtained  and  engaged  for  river  steamers,  constitutes  in  ef- 
fect, or  can  be  considered,  a  sliipment  of  seamen,  within  the  meaning 
of  the  act  under  consideration;  and  I  do  not  discuss  that  question 
further,  because,  even  if  it  is  so,  the  first  and  controlling  question 
here  is  whether  this  law  has  any  application  at  all  to  the  shipment 
of  seamen  (deck  hands)  on  steam-boats  navigating  rivers  such  as  the 
Alabama,  Tombigbee,  and  Warrior. 

The  language  of  section  10,  quoted  supra,  is  broad  and  sweeping, 
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and  if  it  stood  alone  it  might  be  held  that  congress  intended  by  it  to 
go  a  Btep  further  than  it  had  ever  done  before,  and  embrace  within 
it  cases  such  as  the  one  at  bar.  Such,  however,  does  not  seem  to 
have  been  the  purpose  of  congress  in  the  passage  of  the  act  of  June  26, 
1884.  As  already  observed,  it  is  an  act  entitled  "An  act  to  remove  cer- 
tain hardens  on  the  American  merchant  marine."  A  reference  to  the 
former  acts  of  congress  upon  the  subject  throws  light  upon  the  scope 
and  purpose  oi^  congress  in  the  passage  of  this  last  act  which  we  are 
now  considering.  The  act  of  congress  of  June  7, 1872,  "to  authorize 
the  appointment  of  shipping  commissioners  by  the  several  circuit 
coorts  of  the  United  States,  to  superintend  the  shipping  and  discharge 
of  seamen  engaged  in  merchant  ships  belonging  to  the  United  States, 
and  for  the  further  protection  of  seamen,**  invested  shipping  commis- 
sioners with  many  and  important  functions.  Section  12  of  this  act 
provides  that  the  master  of  every  ship  bound  from  a  port  in  the  United 
States  to  any  foreign  port,  or  of  any  ship  of  the  burden  of  75  tons  or 
upwards,  bound  from  a  port  on  the  Atlantic  to  a  port  on  the  Pacific, 
or  vice  versa,  shall,  before  he  proceeds  on  such  voyage,  make  an  agree- 
ment in  writing  or  in  print  with  every  seaman  whom  he  carries  to 
aea  as  one  of  the  crew,  in  the  manner  hereinafter  specified;  *  *  * 
and  by  the  next  section  this  agreement  must  be  signed  by  each  sea- 
man in  the  presence  of  a  shipping  commissioner,  wbo  shall  certify 
the  same. 

By  act  of  January  15, 1873,  congress  limited  section  12  of  the  for- 
mer act,  and  provided  that  the  section  should  not  apply  to  masters  of 
Tessels  when  engaged  in  trade  between  the  United  States  and  the  Brit- 
ish North  American  possessions,  or  the  West  India  islands,  or  the  re- 
public of  Mexico.  But  the  operation  of  the  shipping  commissioners' 
act — that  is,  the  act  of  June  7,  1872— was  limited  in  a  most  decided 
manner  by  act  of  congress  of  June  9, 1874,  which  provided,  that  "none 
of  the  provisions  of  an  act  entitled  *An  act  to  authorize  the  appoint- 
ment of  shipping  oommissionera  by  the  several  circuit  courts  of  the 
United  States,  to  superintend  the  shipping  and  discharge  of  seamen 
engaged  in  merchant  ships  belonging  to  the  United  States,  and  for  the 
further  protection  of  seamen,'  shall  apply  to  sail  or  steam  vessels  en- 
gaged in  the  coastwise  trade,  except  the  coastwise  trade  between  the 
Atlantic  and  Pacific  coasts,  or  in  the  lake-going  trade  touching  at  for- 
eign ports,  or  otherwise,  or  in  the  trade  between  the  United  States  and 
British  North  American  possessions,  or  in  any  case  where  the  seamen 
are  by  custom  or  agreement  entitled  to  participate  in  the  profits  or 
result  of  a  cruise  or  voyage. " 

The  effect  of  this  act  was  not  only  to  cut  off  the  operation  of  the 
act  of  June  7, 1872.  as  to  vessels  in  the  coastwise  trade,  with  the  ex- 
ceptions named, — wat  is,  that  in  the  shipping  of  seamen  the  agree- 
ments of  masters  with  the  seamen  need  not  be  signed  under  the 
superintendence  of  a  shipping  commissioner, — but  it  swept  away  all 
the  penal  provisions  of  the  act  in  so  far  as  they  applied  to  vessels  in 
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the  coastwise  irade,  with  the  exceptions  named  in  the  repealing  ict. 
These  penal  provisionB  were  for  the  protection  of  seamm.  Out  of 
thorn,  in  section  8  of  the  act.  provided  "that  any  person,  other  than 
a  commissioner  under  this  act,  who  shall  perform,  either  directly  or 
indirectly,  the  duties  which  are  by  this  act  set  forth  as  pertaining  to 
a  shipping  commissioner,  shall  inenr  a  penalty  of  not  exceeding  five 
hundred  dollars." 

The  repeal  of  this  and  other  penal  provisions  of  the  eommissioners* 
act  of  June  7, 1872,  shows  that  it  was  the  purpose  of  congress  to  release 
masters  of  vessels  in  the  coastwise  trade,  with  the  exceptions  named, 
of  the  necessity  of  shipping  their  seamen  under  the  superintendence 
of  a  shipping;  commissioner,  and  to  leave  masters  at  liberty  to  obtain 
and  contract  with  seamen  for  voyages  upon  terms  as  to  wages  which 
they  could  secnre  by  agreement,  and  contract  with  the  seamen  them- 
selves. If  congress  deemed,  as  it  must  ha^e  done,  that  seamen  upon 
ships  in  the  coastwise  trade  did  not  require  the  protection  which  was 
afforded  under  the  provisions  of  the  act  of  Jane  7,  1872,  then,  cer- 
tainly, for  a  stronger  reason,  seamen,  deck  hand$,  upon  steam-boats 
nangating  rivers,  did  not  require  such  protection,  and  the  conclusion 
is  clear  that  the  object  and  purpose  of  this  legislation  was,  and  is,  to 
leave  masters  and  seamen  free  to  contract  and  be  contracted  with 
on  such  terms  as  they  shall  mutually  agree  upon,  the  courts  being 
open  to  appeal  for  redress  in  cases  of  oppression  and  violation  of 
contract  obligations. 

It  is  true  that  the  seamen  are  called  the  wards  of  the  admiralty, 
and  in  voyages  to  foreign  ports,  where  much  time  is  occupied  and 
seamen  are  without  the  reach  of  courts  of  law  to  which  they  may 
apply  for  redress,  and  are  cgmpelled  to  submit  to  the  will  of  the 
masters  of  the  vessels, — ^in  such  cases  there  is  good  and  strong  reason 
why  their  contracts  should  be  made  under  the  superintendence  of  a 
shipping  commissioner;  but  this  has  little  application  to  seamen  or 
deck  hands  upon  steam-boats  navigating  our  rivers,  and  if  masters  may 
contract  with  and  ship  their  men  themselves  on  terms  mutually 
agreed  upon,  it  is  difficult  to  see  why  they  may  not  employ  agents 
or  agencies  on  shore  to  aid  them  in  obtaining  and  shipping  crews. 
But  the  proposition  is  that  if  they  employ  any  agents  for  such  pur- 
pose, it  must  be  the  shipping  commissioner  and  no  other  person. 
But  such  construction  of  the  act  would  not  be  on  a  line  with  the  legis- 
lation of  congress  upon  the  subject  to  which  we  have  just  adverted, 
and  the  present  act  is  not  a  return  to  the  stringent,  and  to  some  ex- 
tent onerous,  provision  of  the  act  of  June  7,  1872,  but,  as  the  title  to 
the  act  states,  it  is  to  remove  burdens  and  not  to  impose  them  upon 
the  merchant  marine.  To  give  section  10  the  construction  here 
claimed  by  the  prosecution,  would  indicate  a  nelf ,  if  not  a  wide,  de- 
parture from  the  action  of  congress  heretofore  had  upon  the  subject, 
which,  had  it  been  intended,  would  have  been  indicated  more  clearly 
and  distinctly  than  we  have  it  in  the  section  under  consideration. 
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The  other  and  snbaequent  olaaseB  of  the  Beotion  give  force  to  this  view 
of  the  sTibjeot,  and  show  that  the  purpose  was  to  afford  proteotion  to 
seamen  on  vessels  boand  on  voyages  to  distant  pcffta,  where  a  pro- 
tracted absence  was  in  oontemplation,  and  not  to  oobob  sooh  as  the 
one  at  bar. 
The  defendant,  H.  Gay  Eingi  ia  disohazged. 

See  Tha  StaU    Maine,  22  Fan  Bkf.  7U^-{1Sd. 


L  CoPTKiOHT— Ohio  Statb  Reports— Opinions,  Ero.,  of  the  Jcdoeb. 

The  statutes  of  Ohto  anthorize  the  publication  of  the  reports  of  the  supreme 
court,  and  of  the  supreme  court  commission,  of  the  state,  (1)  under  the  direc- 
tion of  the  supervisor  of  puMic  printing ;  or  (2)  under  a  contract  made  by  the 
eecietarj-  of  state.  The  official  reporter,  who  receives  from  the  state  a  fixed 
salaiy  for  lus  services,  is  required  to  secure  a  copyright  for  *'  each  volame 
of  tbereportg"  pabli^ed  under  the  first  method.  Tlie  statute  provides  that 
trhen  the  reports  are  published  under  the  second  method,  the  contractor  "shall 
have  the  sole  and  exclusive  right  to  publish  such  reports,  so  far  as  the  state 
can  confer  the  same,"  but  imposes  no  requirement  upon  the  reporter  to  se- 
cure copji^gbt.  No  authority  is  given  anywhere  in  the  statutes  to  copy- 
right the  opinions  of  the  judges.  Advance  sheets  of  volumes,  included  in  the 
complainant's  contrBCt  with  the  secretary  of  state,  were  copyrighted  by  the 
reporter  for  the  benefit  of  the  state  and  of  the  oomplalnanta.  The  respond- 
ents published  the  opinions,  tj/Uabi,  and  statements  of  cases  prepared  by  the 
judges  and  conttuuM  in  said  advance  sheets,  ffeld,  that  the  copyrights  se- 
cured do  not  cover  the  matter  published  by  the  respondent. 

2.  Samb — Wore  of  Opficiai.  Refortbb. 

The  reporter  might,  in  this  case,  copyright  the  rolumes  for  the  beoeftt  of  the 
complainants  and  of  the  state,  but  such  copyright  would  protect  only  the  por- 
tion of  the  volumes  prepared  by  the  reporter. 

In  Chancery.    Hearing  on  bill  and  answer. 
E.  L.  Taylor,  for  complainants. 
Geo.  B,  Okeyt  for  respondent. 

8aoe,  J.  The  complainants,  partners  under  the  style  "Banks 
Brothers,"  and  law-book  publishers  at  the  city  of  New  York,  are 
contractors  with  the  state  of  Ohio  for  the  publication  of  forthcoming 
volumes  41  and  43,  Ohio  State  Beports.  They  seek  to  enjoin  the 
defendant,  who  Is  the  proprietor  and  publisher  at  Columbus,  Ohio, 
of  the  American  Law  Journal,  from  publishing  therein  any  of  the 
decisions  and  opinions  of  the  judges  of  the  supreme  court  of  Ohio,  or 
of  the  suprenie  court  commission  of  Ohio,  in  cases  which  are  to  be  re- 
ported in  either  of  said  volumes.  It  appears  from  the  bill  that,  under 
arrangements  with  the  complainants  by  the  proprietors  of  the  Ohio 
Law  Journal  and  of  the  Weekly  Law  Bulletin,  copyrighted  advutce 

1  Reported  by  Kuper  A  Blakemore,  Bsqs.,  of  the  Ctnclnoatl  bar. 
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publioations  of  said  deciBione  are  made  at  Oolnmbns,  Ohio,  in  sup- 
plementB  to  those  periodicals.  The  copyrights  are  secured  by  the 
official  reporter  la  pursuance,  it  is  averred,  of  the  duties  of  his  office, 
and  for  the  bene&t  of  the  state  of  Ohio,  and  the  protection  of  the 
rights  and  interests  of  the  complainants  under  their  said  contract. 

The  complainants  charge  that  the  respondent  has  unlawfully  in- 
fringed said  copyrights  by  republishing  said  decisions;  and  that  he 
has  declared  to  them  in  writing  his  intention  to  continue  so  to  do; 
wherefore  they  pray  that  he  may  be  restrained  by  injunction.  The 
respondent  answers,  admitting  the  publication  of  the  opinions  and  de- 
ciBions  referred  to  in  the  bill,  but  avers  that  they  are  solely  and  ex- 
clusively the  production  of  the  judges  of  the  supreme  court  of  Ohio, 
and  of  the  supreme  court  commission  of  Ohio;  and  that  the  judge, 
to  whom  the  duty  is  assigued  to  prepare  an  opinion,  prepares  also 
the  statement  of  the  case,  and  syllabuB,  the  latter  being  subject  to 
revision  by  the  judges  concurring  in  the  opinion;  that  the  duty  of  the 
reporter  is  limited  to  preparing  abstracts  of  arguments  of  counsel, 
tables  of  cases,  indexes,  reading  proof,  and  in  arranging  cases  in  their 
proper  order  in  the  volumes  of  reports  of  said  courts,  for  all  which 
he  is  paid  out  of  the  treasury  of  the  state  a  stated  annual  salary,  fixed 
by  law;  and  that  he  haa  no  pecuniary  interest  in  the  publication  of 
said  reports.  The  respondent  admits  that  he  intends  to  continue  said 
publication,  but  denies  that  the  reporter  has  any  right  or  authority 
to  secure  a  copyright  upon  the  publication  described  in  the  bill,  or 
that  said  copyright  was  secured  by  him  for  the  benefit  of  the  state  of 
Ohio,  or  for  the  protection  of  the  rights  of  the  complainants. 

The  respondent  also  avers  that  complainant,  for  the  consideration 
of  $600,  contracted  with  the  proprietors  of  the  Ohio  Law  Journal  and 
of  the  Weekly  Law  Bulletin,  to  give  to  them  exclusive  right  to  pub- 
lish in  said  periodicals  said  opinions  and  decisions,  and  to  protect 
said  pretended  right  by  commencing  and  proseoating,  at  their  own 
cost,  such  suits  as  might  be  necessary ;  and  that  therefore  the  com- 
plainants have  no  interest  in  result  of  this  controversy. 

The  provisions  of  the  statutes  of  Ohio  bearing  upon  the  questions 
involved  are  referred  to  in  the  bill  and  in  the  answer.  Section  437 
of  the  Revised  Statutes  of  Ohio  empowers  the  secretary  of  state,  when 
authorized  by  resolution  of  the  general  assembly,  to  contract  with  any 
responsible  person  or  firm  to  publish  the  reports  authorized  by  law, 
and  to  furnish,  for  the  use  of  the  state,  the  number  of  copies  required 
to  supply  the  state,  at  a  cost  not  exceeding  one  dollar  and  fifty  cents 
per  volume,  and  the  number  of  copies  required  to  meet  the  demands 
of  the  citisens  of  the  state,  at  a  cost  not  exceeding  one  dollar  and 
seventy-five  cents  per  volume;  also  to  furnish  advance  sheets  as  pro- 
vided in  sections  430  and  431.  Section  437  further  provides  that 
"such  contractor  shall  have  the  sole  and  exclusive  right  to  publish 
such  reports,  so  far  as  the  state  can  confer  the  same,"  during  the  pe- 
riod of  the  oontraot.   Sections  429-485  provide  for  the  printing  and 
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binding  of  the  volames  of  reports  ander  the  direotion  of  the  super- 
visor of  public  printing.  These  sections  do  not  apply  when,  as  in 
this  case,  the  secretary  of  state  is  anthcnrized  to  make  the  contract  as 
provided  in  seotioh  4S7. 

Section  436  requires  the  reporter  to  seonre  a  copyright  for  the  nse 
of  the  state  for  each  volume  of  the  reports  published  under  the  pro- 
visions of  sections  429-435,  but  the  duty  of  the  reporter  is  limited.to 
securing  a  copyright  "for  each  volume  of  the  reports  so  published." 
No  such  duty  is  imposed  npon  him  with  reference  to  volames  pub- 
lished nnder  contracts  made  by  the  sepretary  of  state  by  virtue  of  the 
provisions  of  section  437.  Under  that  section, — which  applies  in  this 
case, — ^the  sole  and  exclnsive  right  to  publish  the  reports,  bo  far  as 
the  state  can  confer  the  same,  is  granted  to  the  contractor.  Nowhere 
in  the  statute  law  relating  to  the  publication  of  reports  is  authority 
given  to  the  reporter,  or  to  any  other  person,  to  acquire  a  copyright 
in  the  decisions  or  opinions  of  the  judges.  This  is  significant,  in  view 
of  the  nnanimons  opinion  of  the  justices  of  the  supreme  court  of  the 
United  States  in  Wheaton  v.  PeUrs,  8  Pet.  668,  that  no  reporter  has 
or  can  have  copyright  in  the  written  opinions  delivered  by  that 
conrt.  The  legislation  of  the  state'  of  Ohio  must  be  considered  to 
have  been  enacted  with  reference  to  that  opinion,  and  therefore  to 
have  been  intended  to  limit  the  provisions  above  cited  to  the  volumes 
of  reports,  and  to  exclade  oopyright  of  the  opinions  of  the  judges. 

It  is  in  accordance  with  sound  public  policy,  in  a  commonwealth 
where  every  peraon  is  presumed  to  know  the  law^  to  regard  the  au- 
thoritative expositions  of  the  law  by  the  regularly  constituted  judicial 
tribunals  as  public  property,  to  be  published  freely  by'any  one  who 
may  choose  to  publish  them.  And  such  publications  may  be  of  ev- 
erything which  is  the  work  of  the  judges,  including  the  syllabus  and 
ttte  statement  of  the  ease,  as  well  as  the  opinion.  The  copyright  of 
the  volume  does  not  interfere  with  such  free  publication.  It  protects 
only  the  work  of  the  reporter;  that  is  to  say,  the  indexes,  the  tables 
of  cases,  and  the  statement  of  points  made  and  authorities  cited  by 
coonseL  Wkeat&n  v.  Peters,  8  Fet.  653 ;  Little  v.  Groidd^  2  Blatchf . 
165,. 363;  CAa«e  v.  5(m&om,  4  Cliff.  306;  Myers  Callagkan,  6  Fkd. 
Bkp.  726,  8.  C.  10  Biss.  139;  Myers  v.  Callagkan,  20  Fed.  Eep.  441, 

Counsel  for  complainants  cite  Judge  Drummond's  dictum,  in  Myers 
V.  Caliaghan,  5  Fed.  Rep.  728,  that  "if  an  adequate  compensation 
was  paid  by  the  state  to  the  reporter  for  the  work  done  by  him  in  pre- 
paring volnmea  of  reports,  then,  whatever  property  there  was  in  the 
volumes,  arising  from  the  labors  of  the  reporter,  ought  to  belong  to 
the  state  and  not  to  him."  "Now,"  say  counsel,  "in  Ohio  the  state 
undertakes  to  pay  the  reporter  adequate  compensation,  and  by  statute 
that  amount  is  all  he  can  receive.  He  has  no  perquisities.  The 
theory  is  tJhat  the  state  pays  him  for  his  labor,  and  that  the  result  of 
his  labor  belongs  to  the  state. "  And  counsel  proceed  to  claim  that 
"this  is  precisely  the  theory  upon  which  the  state  is  entitled  to  the 
v.S8p,no.3— 10 
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decisionB  of  the  jadges.  They  are  paid  a  Btipulated  price  or  sum  for 
their  services,  and  this,  by  their  oonsent, — impliedly  given  when  they 
accept  the  office, — is  in  full  of  their  services,  and  the  result  of  their 
labors  is  the  property  of  the  state."  Mr.  Drone,  in  his  work  on  Copy- 
rigfatf  161,  states  substantially  the  same  view,  althoagh  he  says  he 
has  seen  no  sound,  olear  exposition  of  the  law  governing  copyright  in 
judicial  decisions,  and  that  it  has  not  been  expressly  declared  in  any 
modem  case  that  copyright  will  vest  in  a  judicial  decision.  Mr.  Jus- 
ice  Stoby,  oue  of  the  judges  who  concurred  in  the  decision  in  Whea- 
ion  V.  Peterg,  said,  in  Oray  v.  Bussell,  1  Story,  21,  that  while  it  was 
held  in  that  case  that  the  opinions  of  the  court,  being  published  under 
the  authority  of  congress,  were  not  the  proper  subject  of  copyright,  it 
was  as  little  doubted  by  the  court  that  Mr.  Wheaton  had  a  copyright 
in  his  own  margined  notes,  and  in  the  arguments  of  counsel,  as  pre- 
pared and  arranged  in  his  works.  Whether  the  state,  through  its 
reporter,  can  seoura  a  copyright  in  the  opinions  of  the  judges,  is, 
however,  not  a  question  arising,  nor  can  it  be  decided,  in  this  case. 
It  is  sufficient  to  say  that  the  state  has  not  adopted  legislation  for 
such  copyright;  that  the  enactments  providing  for  copyright  of  the 
volumes  of  reports,  or  of  the  reports,  do  not  authorize  copyrights  of 
the  opinions  of  the  judges. 

The  averments  of  the  answer  respecting  the  contract  by  and  be- 
tween the  complainants  and  the  proprietors  of  the  law  journal,  at 
Columbus,  which,  with  complainants'  consent,  publish  the  opinions  of 
the  judges,  complainants  binding  themselves  to  protect  them  in  their 
assumed  exclusive  right  of  publication,  are  not  material.  If  the  re- 
porter had  the  right  to  secure  copyright  in  those  opinions  for  the 
benefit  of  the  complainants,  the  complainants  had  the  right  to  make 
the  arrangement  referred  to,  and  it  would  be  not  only  the  right  but 
the  duty  of  complainants  to  institute  suits  for  the  protection  of  the 
publishers  in  their  exclusive  license.  Bat  the  reporter  has  no  such 
right.  The  statute  gives  him  no  power,  no  authority  or  right  what- 
ever, with  reference  to  copyright  of  even  the  volumes  included  in 
complainants'  contract.  Whatever  sole  and  exclusive  right  to  publish 
such  reports  the  state  could  confer,  was,  by  the  express  terms  of  the 
statute,  conferred  upon  the  complainants.  As  held  in  Myers  v.  GaU 
laghan,  the  reporter  is  entitled,  in  the  absence  of  express  legislation 
to  the  contrary,  to  copyright  his  volumes  of  reports,  to  the  extent  that 
the  same  consist  of  the  work  of  his  own  hand,  notwithstanding  he  may 
not  have  a  copyright  in  the  opinions  of  the  court.  And  in  this  case 
he  might  secure  copyright  in  the  volumes  of  reports,  not  for  his  own 
benefit,  but  for  the  benefit  of  complainants ;  but  the  copyrights  he  has 
attempted  to  secure  in  the  opinions  of  the  judges  are  invfUid. 

The  bill  will  be  dismissed  at  complainants'  costs. 

See  Barony  v.  BurroW'QUes  Lithot/raphiG  Co.  17  Fed.  B&p.  591,  and  note. 
693.— [Eo. 
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GoBDOR  and  others  o.  St.  Paul  Hasvbbtisb  Wobks  and  another.' 


(Oireuit  Court,  D.  Minnmta.  Ifaroh,  1885.) 


L  EQimT  Praotice— ujEARTNa  cm  DmnntRER  ahd  Plba— Rtoib-Dat. 

Oomplaiaants  filed  their  bHl  November  10, 1884,  and  on  January  3, 1886,  one 
of  the  defendants  filed  a  demurrer,  and  the  other  defendaat  filed  a  plea  to  part 
of  the  bill  and  an  answer  to  the  residue,  the  December  term  of  court  not  bar- 
tog  adjoonied.  Oa  January  2Ist  complainant  had  the  demurrer  and  plea  set 
dowa  for  argument  on  rule-dn/,  and  served  writteo  notice  on  defendants. 
Bdd,  that  the  demurrer  and  plea  could  be  disposed  of  on  the  rule-day. 

2.  Fatbits — iKtrRisaEifEiNT — Assigkmbnt  hi  iNPHiNQKBPORBsHKriT  or  Obbd- 

rroES — State  InaoLTXST  Law~-Moltifariodbnesb. 

A  bill  arifrring  the  infringement  of  a  patent  by  a  corporation  and  its  as- 
signee undera  state  Insolvent  law,  and  that  such  assignee  ia  about  to  distribute 
the  assets  of  the  insolvent  corporation  amoug  its  creditors  without  regard  to 
the  rights  of  complainant,  and  praying  for  an  injunction,  and  for  a  decree  to 
aocoont  for  and  pay  overall  such  gains  and  profits  as  have  accrued  or  arisen 
from  the  sale  and  use  of  complainant's  patent,  ia  not  multUbrious, 

3.  Bamb— JuBiBDioncRr  or  Oibcuit  Oodsi. 

tSoch  a  snlt  Is  properly  brought  in  the  United  States  circidt  court. 

Xn  Equity. 

Geo.  D*  Emery,  for  complainants. 
H.  J.  Horn,  for  defendants. 

Nelson,  J.  The  oomplainants  filed  their  bill  on  November  10, 
1884,  agaiast  the  St.  Paul  Harvester  Works,  a  oorporation  duly  organ- 
ized under  the  laws  of  the  state  of  Minnesota,  and  Lyman  D.  Hodge, 
charging  infringement  of  certain  letters  patent,  and  praying  relief. 
On  January  8, 1885,  the  oorporation  filed  a  demurrer  to  the  bill,  and 
the  defendant  Hodge  filed  a  plea  to  part  aad  an  answer  to  the  resi- 
due. On  January  2lBt  the  complainant's  solioitor  requested  the 
clerk  (0  enter  an  order  setting  down  the  demurrer  and  plea  for  argu- 
ment on  the  rule-day,  February  S,  1885,  and  gave  defendants*  so- 
licitor written  notice  that  the  plea  and  demurrer  had  been  set  down 
for  ailment,  and  would  be  brought  on  therefor  at  the  rule-day,  to-wit, 
February  2d,  at  the  opening  of  court  on  that  day,  or  as  soon  as  coun- 
sel could  be  heard.  At  the  time  of  the  hearing  the  solioitor  of  the 
defendants  ol^'eoted,  and  ni^ed  that  the  argument  oouid  not  be  heard 
until  the  next  June  term  of  the  court.  This  objection  is  not  sus- 
tained. The  plain  implioation  of  the  equity  rales  is  that  pleas  and 
demurrers  may  be  disposed  of  at  rule-day;  but  there  is  another  rea- 
son why  the  objeotion  is  not  well  taken.  The  December  term  had 
not  adjourned  at  the  tiine  the  demurrer  and  plea  was  filed,  and  at  the 
time  the  notice  of  argument  was  served  upon  the  defendant's  solio- 
itor the  suit  was  pending  in  court  on  the  docket  under  equity  rule  16, 

X  Beported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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and  the  Buffioiencj  of  the  plea  and  demurrer  coald  be  called  np  and 
tested  without  formal  notice,  in  term,  in  presence  of  counsel,  .or  by 
proper  notice  in  his  absence.  ^ 

In  the  argument,  counsel  fully  presented  their  views,  and  I  will 
now  dispose  of  the  plea  and  demurrer. 

And,  ^rs(,  upon  the  demurrer.  The  bill  alleges  that  the  complain- 
ants are  sole  owners  of  letters  patent  for  a  new  and  useful  improve- 
ment in  grain  binders  for  the  district  of  Minnesota  and  the  entire 
territory  of  the  United  States,  except  the  state  of  Michigan,  and  that 
the  improvements  have  been  extensively  applied  to  practical  use;  and 
farther  alleges  that  by  virtue  of  certain  assignments  of  certain  inter- 
ests and  rights  in  and  to  letters  patent,  the  entire  right,  title,  and 
interest  in  and  to  the  inventions  described  in  the  letters  patent,  nam- 
ing them,  were  secured  to  your  orators.  And  the  bill  charges  in- 
frhigement,  prior  to  the  commencement  of  this  suit  by  the  defend- 
ant harvester  works,  of  the  patents  owned  by  complainants;  and  it 
is  further  alleged  that  the  said  defendant  harvester  works,  on  or 
about  May  31, 1884,  assigned  and  transferred  to  the  defendant  Hodge 
all  its  property  and  assets  in  trust,  and  for  the  benefit  of  its  cred- 
itors, but  how  much  and  of  what  value  is  unknown,  and  prays  a  dis- 
covery thereof,  and  charges  that  since  the  assignment  aforesaid  the 
said  Hodge  has  continued  the  business  of  said  St.  Paul  Harvester 
Works,  and  has  made  and  sold  a  large  number  of  binding-machines 
embodying  the  patented  improvements  aforesaid,  and  thereby  in- 
fringed upon  the  exclusive  rights  of  the  complainants;  and  that  the 
said  Hodge,  as  assignee,  threatens  and  is  about  to  distribute  to  the 
creditors  of  the  St.  Paul  Harvester  Works  the  moneys  realized  by 
him  from  the  property  and  assets  aforesaid,  without  regard  to  the 
rights  and  claims  of  yoar  orators  against  the  said  St.  Paul  Harvester 
Works,  nnless  restrained  by  the  injunetional  order  of  this  conrt. 
There  is  an  allegation  that  the  improvements  described  in  the  several 
letters  patent  are  so  nearly  allied  in  character  as  to  be  capable  of  joint 
as  well  as  several  use  in  grain-binding  machines,  and  that  the  said 
inventions,  or  substantial  and  material  parts  described  in  the  said 
letters  patent,  have  been  and  are  used  conjointly  by  the  said  defend- 
ants, etc. 

A  writ  of  injunction  is  prayed  for,  and  a  prayer  for  a  decree  to  ac- 
count for  and  pay  over  all  such  gains  and  profits  as  have  accrued  or 
arisen  to,  or  been  earned  or  received  by,  said  defendants  from  the  un- 
lawful use  of  said  inventions,  and  from  the  infringement  thereof  as 
aforesaid,  and  to  pay  the  damages  sustained,  etc.  Copies  of  the  sev- 
eral letters  patent  are  attached  to  and  made  a  part  of  the  bill.  The 
demurrer  is  interposed  for  the  reason,  as  alleged,  that  the  bill  is  ex- 
hibited af^inst  the  defendants  for  several  and  distinct  matters  and 
causes  which  have  no  relation  to  each  other,  in  which,  or  in  the  greater 
part  thereof,  it  is  urged  that  the  defendant  the  St.  Paul  Harvester 
Works  is  not  in  any  way  interested  or  concerned,  and  ought  not  to  be 
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impliestod,  and  thai  ihemattera  and  alleged  oanses  of  action  pleaded 

against  Hodge  are  diatinct  from  the  alleged  cause  of  action  pleaded 
against  the  defendant  the  St.  Paul  Harvester  Works,  and  ought  not  to 
have  been  joined  together  in  one  bill;  that  .the  bill  is  multifarious. 

The  rule  invoked  by  the  counsel  for  the  defendant,  that  two  or  more 
distinct  snbjects  cannot  be  embraced  in  the  same  bill,  has  no  appli- 
cation to  this  case.  The  pleadings  show  that  there  is  a  privity  of  con- 
nection between  the  corporation  and  Hodge  in  reference  to  the  object 
of  the  action  and  the  subjeot-matier  thereof.  Hodge  is  the  assignee 
by  voluntary  assignment  for  the  benefit  of  creditors.  He  is  a  trustee 
leqoiied  to  execute  the  tmst  created  by  the  corporation ;  and  if  any 
property  or  effects  remain  after  its  fulfillment,  be  must  torn  it  over  to 
the  eettui  que  trust.  He  is  alleged  to  be  in  possession  of  all  the  assets 
and  moneys  of  the  defendant  the  St.  Paul  Harvester  Works  by  a  vol- 
uataiy  transfer,  which  moneys,  or  a  portion  thereof,  the  bill  charges 
were  gains  and  profits  derived  from  the  infringement  of  the  complain- 
ants* improvemente  designated  in  the  letters  patent.  If  in  equity,  as 
is  tiie  settled  doctrine,  an  infringer  is  treated  as  a  trustee  of  the  pat- 
entee of  the  gains  derived  by  him  from  the  infringement,  (1  Ban.  &  A. 
Fat.  Gas.  485,)  and  is  held  accountable  accordingly,  certainly  an  as- 
signee of  such  gains  in  trust  for  creditors  is  a  proper  party  for  the 
purpose  of  obtaining  a  jaet  account  of  these  profits.  He  is  a  neces- 
sary party,  upon  the  same  principle  as  an  agent  who  represents  his 
principal  and  manages  his  business.  How  far  and  to  what  extent  the 
funds  alleged  to  be  in  his  hands  would  Le  affected  if  the  complainants 
should  obtain  a  decree  is  not  involved  on  this  hearing.  The  bill  is 
not  open  to  the  criticism  suggested  by  the  demurrer,  and  the  same  is 
overmled. 

Secondly.  The  defendant  Hodge'files  a  plea  to  part  of  the  bill,  and 
claims  that  he  cannot  be  compelled  to  render  account  for  any  such 
gains  or  profits  as  may  have  been  earned  by  the  alleged  infringe- 
ment of  complainants'  rights  by  the  St.  Paul  Harvester  Works  prior 
to  the  asragnment  to  him;  and  he  urges  that  such  voluntary  as- 
signment to  him,  in  trust  for  creditors,  is  in  law  a  bar  to  all  relief 
claimed  in  the  bill  by  the  owners  of  the  alleged  infringed  letters  pat- 
ent. The  implication  of  the  plea  is  that  his  conduct  as  trustee  un- 
the  assignment,  and  the  management  of  the  property  in  his  pos- 
session, is  to  be  related  ezolnsively  by  the  laws  of  the  state  of  Min- 
nesota, and  that  he  is  responsible  to  the  district  court  of  Ramsey 
county  for  the  faithful  discharge  of  his  duties,  and  therefore  any 
claim  which  the  complainants  may  have  for  infringement  of  letters 
patent  must  be  presented  to  the  assignee,  and  if  the  infringement  is 
disputed  by  him,  settled  and  adjudged  by  the  state  court.  I  do  not 
agree  to  this  proposition.  If  the  defendants  confess  the  allegations 
and  chaises  of  the  bUI,  and  the  amount  of  alleged  damages,  it  may 
be  that  the  only  method  of  enforcement  of  the  complainants'  claim 
against  the  insolvent  corporation,  or  at  least  the  quickest  way  of  sat- 
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isfying  the  decree,  wonld  be  to  file  the  claim  as  settled,  and  partioi- 
paie  in  the  fnnds;  bat  as  the  defendants  do  not  oonfess  the  infringe- 
ment, or  any  of  the  matters  alleged'  in  the  bill,  to  be  trae,  except  as 
stated  in  the  plea,  the  complainants  can  litigate  their  rights  in  this 
conrt,  and  the  fact  of  an  assignment  made  by  the  insolvent  corpora- 
tion  to  the  defendant  Hodge  is  no  bar  to  the  {ffosecation  of  their 
salt. 

1  do  not  see  how  the  insolvent  law  of  the  state  of  Minnesota  can  af- 
fect the  proceeding  to  enforce  the  rights  of  a  patentee  against  an  in- 
fringer. If  the  defendants  will  admit  the  charge  of  infringement, 
and  permit  a  decree  to  be  entered  settling  the  amount  of  the  com- 
plainants' claim,  there  would  be  some  force  in  the  suggestion  that 
the  complainants  must  apply  for  payment  under  the  laws  of  the  state 
of  Minnesota  regulating  assignments  for  the  benefit  6f  creditors.  It 
is  true  that  the  complainants,  if  they  were  so  disposed,  could  present 
their  claim  to  the  assignee  and  abide  by  bis  decision;  but  they  are 
not  compelled  to  do  so,  and  no  state  law  can  deprive  the  complainants 
of  the  right  to  litigate  disputed  infringements  of  letters  patent  in  this 
court. 

This  is  not  an  action  involving  contract  rights  between  the  parties 
thereto,  but  is  a  case  arising  under  the  patent-right  laws  of  the  United 
States,  and  the  jurisdiction  vested  in  the  oourts  of  the  United  States 
is  exclusive  of  the  courts  tif  the  state.   Bev.  St.  §  711,  p.  1S5. 

The  plea  is  overruled. 


McFablahd  and  another  v.  Spbnoeb  and  another. 

{(HreuU  Churt,  8,  D.  JHew  York.  February,  1885.) 

Fatsntb  ion  Inventions— Mbtal  Tenon  Fon  Bi,raD-8iATe— Patent  No.  76,491. 
Letters  patent  Ko.  76,491,  issued  to  William  McFarland  sad  John  H.  Camp- 
bell, April  7, 1868,  for  a  metal  teaon  for  blind-slats,  hd&  valid,  and  infringed  by 
defendants. 

In  Equity. 

Peter  Van  Antwerp,  for  complainants. 

Edward  S.  Clinch  and  E.  T.  Rice,  for  defendants. 

CoxB,  J.  The  complainants  are  the  owners  of  letters  patent  .No. 
76,491.  issued  to  William  McFarland  and  John  H.  Campbell,  April 
7, 1868,  for  a  metal  tenon  for  blind-slats.  The  object  of  the  inven- 
tion is  to  provide  tenons  for  blind-slats  when  the  original  tenons  are 
broken  off  or  injured  so  as  to  become  inoperative.  The  following  di- 
agrams will  serve  to  illustrate  the  invention : 
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Fig.  1  represents  the  tenon  applied  and  fitted  to  a  blind-slat,  and 
working  in  the  mortise  of  the  frame,  in  place  of  the  one  broken  or  re- 
moved; Fig.  'Z,  the  face  view  of  the  tenon,  with  escutcheon  plate  on  its 
inner  end;  Fig.  3,  the  same  reversed,  showing  the  connection  of  the 
escutcheon  plate  to  the  tenon  by  means  of  a  beveled  shoulder.  The 
inventor  declares  in  the  specification  that  "heretofore  the  breaking 
off  or  the  decay  of  a  tenon  has  caused  the  entire  loss  of  the  slat,  there 
being  no  means  or  device  known,  previous  to  my  invention,  whereby 
the  tenon  could  be  restored  or  repaired  without  incurring  too  much 
expense;  and  furthermore,  the  repair  or  restoration  of  a  broken  tenon 
is  difficult  without  the  removal  of  one  of  the  side-bars  of  the  frame." 
The  advantages  of  the  invention  are  economy,  simplicity,  symmetry, 
and  durability.  It  is  much  cheaper  to  use  the  metal  tenon  than  to  , 
remove  the  slat.  A  person  possessed  of  a  pocket-knife  and  a  very 
limited  amount  of  mechanical  skill  can  make  the  repair.  Prior  to 
the  invention  it  was  necessary  to  take  down  the  blind,  separate  the 
frame,  remove  the  broken  slat,  substitute  the  new  slat,  attach  it  to 
the  hand-rod  which  operates  the  series  of  slats,  and  readjust  the 
frame.  All  this  required  time  and  skill,  was  expensive  and  inconven- 
ient, and  when  the  work  was  done  it  was  found  almost  impossible  to 
make  the  new  slat  correspond  in  color  with  the  old  ones.  The  device 
is  an  exceedingly  simple  and  unpretending  one, — so  simple  that,  to  one 
who  sees  it  now,  the  wonder  is  that  it  did  not  occur  to  some  one  long 
before  the  date  of  the  patent.  But  it  never  did.  Criticism  that  an 
invention  is  so  plain  that  it  must  be  perceived  by  all,  comes  with  poor 
grace  from  those  who  did  not  themselves  perceive  it. 
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The  answer  is  confined  to  specific  denials  of  the  allegations  of  the 
complaint;  no  affirmative  defense  is  pleaded.  The  defendants  intro- 
duced in  evidence  a  patent  granted  to  George  B.  Clark,  March  5, 
for  an  "improved  metallic  bliud-alat,  clasp,  and  pivot.  It  consistB 
of  a  metal  oapt  carrying  a  tenon,  which  fits  on  the  end  of  the  slat. 
The  merits  claimed  for  it  are  that  it  prevents  longitudinal  splitting, 
and  furnifibes  a  pivot  of  great  durability  for  the  slat  to  turn  on. 
Should  a  tenon  become  broken,  the  frame  must  necessarily  be  dis- 
membered, precisely  as  in  the  case  of  the  wooden  tenon,  in  order  to 
repair  it.  The  Clark  device  is  wholly  dissimilar  from  that  of  the 
complainants.  The  defendants  also,  under  objection,  introduced  tes- 
timony showing  that  in  1837  or  1838,  200  tenons  were  made,  to  fill 
a  special  order,  out  of  16-gauge  strap-iron,  the  strap  being  bent  so  as 
to  grasp  the  slat  on  both  sides,  and  a  pivot  to  swivel  the  slat  being 
riveted  to  the  bent  end.  These  tenons  could  not  be  used  for  purposes 
of  repair,  except  by  taking  the  frame  apart.  It  required  mechanical 
skill  to  apply  them,  and  they  could  be  made  only  on  special  order,  as 
it  was  necessary  that  they  should  exactly  fit  the  slat.  The  defend- 
ants also  proved  that  between  1849  and  1851  the  iron  shutter  of  a 
building  on  Beade  street,  New  York,  was  repaired  with  a  tenon  like 
the  complainants';  also  that  in  1844  and  1S46,  in  Germany,  similar 
tenons  were  used  in  the  original  construction  of  iron  shutters,  and 
that  for  300  years  shutters  so  made  had  been  used  in  the  tower  of 
the  church  at  Wittemberg,  to  the  front  door  of  which  Martin  Lu- 
ther nailed  his  theses.  It  will  be  seen  that  even  had  the  defendants 
pleaded  prior  use,  as  required  by  section  4920  of  the  Bevised  Statutes, 
there  is  nothing  in  this  testimony  which  anticipates  the  complainants' 
invention.  There  is  no  allegation  that  the  inventor  or  other  persons 
here  had  knowledge  of  the  alleged  prior  use  in  Germany;  but  in  any 
view  the  evidence  is  wholly  inadequate  to  defeat  the  patent.  As 
showing  the  state  of  the  art,  the  testimony,  though  involved  in  ob- 
scurity and  doubt,  may  be  admissible,  and,  were  the  question  one  of 
infringement,  such  proof  might  require  the  narrow  construction  of  a 
broad  claim;  but  it  is  obvious  that  it  cannot  avail  the  defendants 
where  they  deal  in  the  identical  contrivance  covered  by  the  patent. 
No  one,  so  far  as  the  record  shows,  ever  used,  prior  to  the  patent,  a 
tenon  like  the  complainants,'  on  wooden  blind-slatB,  for  the  purposes 
of  repair.    This  is  what  the  invention  covers. 

There  should  be  a  decree  for  the  complainants  for  an  injunction 
and  an  account,  with  costs. 
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Mellon  v,  Skith-Datib  BfAKcr'a  Co.  and  others. 
{OlretUt  OMtrt,  B.  D.  MiamuH.   Uucta  2, 188S.) 

PATBRTft— Metallic  Sprino-Beds. 

Letteia  patent  Ko.  238,703,  granted  to  Peter  A.  Mellon  for  an  ImproTement 
in  "metallic  qirin^becU,"  A«UTold  for  want  of  norelt^. 

Li  Eiqnity. 

Suit  for  the  infringement  of  letters  patent  No.  238,703.  granted  to 
Peter  H.  Mellon  for  an  improvement  in  metalUo  apring-bede.  The 
improTement  relates,  as  the  speoifioations  state,  "to  a  spring-bed 
made  entirely  of  metal,  and  it  consista  in  duplicate  iron  frames,  to 
which  the  bottoms  and  tops  of  the  enter  row  of  the  double  spiral  springs 
are  secured  by  wire ;  the  inner  rows  of  springs  being  connected  to  each 
other  and  to  the  outer  row  by  means  of  open-wire  links."  The  in- 
ventor claims  as  his  invention  "the  combination  in  a  spring-bed  of 
the  frames,  A,  AS  braces,  D,  and  doable  spiral  springs,  G,  connected 
to  each  other  and  to  the  frames  substantially  as  and  for  the  purpose 
set  forth." 

W.  M.  EccU»,  for  complainant. 

Finkeinhurgt  Rassieitr  dt  Dexter  Tiffany,  for  defendants. 

Tkbat,  J.  Tbe  several  claims  in  plaintiff's  patent  are  for  the  com- 
binations therein  respectively  named.  As  to  some  of  such  coiubina- 
'tions,  obviously  there  is  no  infringement.  From  the  state  of  the  art 
at  the  date  of  said  patent,  no  novelty  as  to  the  alleged  invention  is  dis- 
cernible. The  court  can  detect  no  exercise  of  inventive  faculty  wbere- 
from  the  mechanical  arrangements  named  are  patentable,  within  the 
purview  of  the  patent  law.  There  is  no  suggestion  in  the  patent  as  to 
adjustability,  and  indeed  the  specifications  show  that  the  opposite  was 
in  the  mind  of  the  patentee.  Soldering,  welding,  or  the  ase  of  re- 
versely Bcrew-threaded  couplings  would  matte  the  connection  of  the  two 
parts  fixedly  rigid.  Such,  also,  would  be  the  effect  of  a  collar  as  in 
the  patent  described.  The  court,  therefore,  is  of  the  opinion  that 
the  patent  is  void  for  want  of  novelty.  Morri*  t.  McMiUint  5  Sup. 
€fc.  Bep,  218. 

Bill  dii^miased,  with  eosts. 

xBflported  by  BenJ.  P.  Rex,  Esq.,  of  the  Bt  Loois  bar. 
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{DUtriet  Oovrtf  W.  D.  Pmfuylnmia.  Vebroaiy  20. 1885.) 

1.  BEAUEN'B  WaOES — LBATIira  YEBflBL. 

A  seaman  was  hirea  without  signing  shipping  articles  on  a  vessel  aboat  to 
proceed  on  a  voyage  from  a  port  In  one  state  to  a  port,  in  a  state  not  adjoining. 
JldAt  that  he  could  leave  the  vessel  at  any  place. 

2.  Bahb— Rbv.  Br.     4520,  4623. 

Sections  4520  and  4523  of  the  Revised  Btatnles  of  the  United  States  MA  to 
apply  to  the  hiring  of  seamen  on  vess^  navigating  rivers  of  the  Interior  statw. 

3.  SaMB— WaOBB  ITOT  FOSFKITBD. 

A  seaman  left  a  vessel  at  a  place  where  a  substitute  could  easily  be  obtained, 
and  the  boat  suffered  no  detriment  by  reason  of  his  refusal  to  work.  Held,  not 
to  be  such  misconduct  as  would  forfeit  his  wages  for  the  time  ha  performed  his 
duty. 

In  Admiralty. 

On  March  14,  1884,  Taylor  Harlan,  the  libelant  in  this  case,  was 
hired  by  the  mate  of  the  steam  tow-boat  Pacific  as  a  deck  hand  on 
said  tow-boat  while  she  vas  lying  at  the  port  of  Pittsburgh,  Pennsyl- 
vania, without  any  shipping  articles  being  signed.  The  tow-boat  Pa- 
cific was  upwards  of  50  tons  in  burden,  and  was  engaged  in  navigat- 
ing the  Monongahela  and  Ohio  rivers.  At  the  time  of  the  hiring  of 
libelant  nothing  was  said  about  the  duration  of  the  voyage  of  the 
Pacific  or  the  port  to  which  she  intended  going,  bat  it  was  understood 
that  Harlan  should  receive  the  same  rate  of  pay  that  other  deck* 
hands  were  getting  for  similar  services.  The  Pacific  made  up  a  tow 
of  coal  barges  and  proceeded  down  the  river  to  Louisville,  Kentucky, 
where  she  left  her  loaded  barges,  and  the  same  day  started  back  for 
her  home  port  with  three  empties.  On  the  twenty-second  day  of 
March,  1884,  the  Pacific  arrived  at  a  coaling  station  called  Ludlow, 
a  small  town  three  miles  below  Covington.  Here  the  mate  ordered  the 
watch  on  deck  to  carry  cool  from  a  fiat  into  the  tow-boat.  Harlan, 
the  libelant,  having,  as  he  testified,  sprained  his  wrist  by  a  fall  some 
weeks  previously,  refused  to  obey  the  mate's  order,  and  said  he  was 
going  to  quit  work.  The  mate  referred  him  to  the  captain,  who  told 
him  unless  he  performed  his  duty  he  would  forfeit  his  wages  for  the 
entire  trip,  and  on  his  continued  refusal  to  work  ordered  bigi  ashore, 
and  threatened  to  arrest  him  if  he  did  not  leave  the  boat.  The  libel- 
ant went  ashore,  and  on  his  arrival  at  Pittsburgh  libeled  the  Pacific 
for  his  wages  for  the  eight  days  that  he  had  worked  on  the  steam  tow- 
boat.  It  was  admitted  that  the  rate  of  wages  for  that  trip  for  deck 
hands  was  $35  a  month. 

Albert  York  Smith,  for  libelant,  cites,  inter  alia: 

Sec.  4520,  Rev.  St.  Every  master  of  any  vessel  of  the  burden  of  bO  tons 
or  upwards,  bound  from  a  port  in  one  state  to  a  port  in  any  other  tlian  an 
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adjoining  state,  except  vessels  of  the  burden  of  75  tons  or  upward,  bound 
frum  a  port  on  the  Atlantic  to  a  port  on  the  Pacific,  or  viae  tfersa,  shall,  be- 
fore he  proceeds  on  such  voyage,  make  an  ^reement  in  writing  or  in  print, 
with  eveiy  seaman  on  board  such  vessel  except  such  as  shall  be  apprentice  or 
servant  to  himself  or  owners,  dedariug  the  Toyage  or  term  ot  time  for  which 
such  seaman  shall  be  shipped. 

Sec.  4623.  All  shipments  of  seamen  made  contrarj  to  the  provisions  of 
any  act  of  congress  shall  be  void;  and  any  seaman  so  shipped  may  leave 
the  service  at  any  time,  and  shall  be  entitled  to  recover  the  highest  rate  of 
wages  of  the  port  from  which  the  seaman  was  sbipped*  or  the  sum  agreed  to 
be  given  him  at  his  shipment. 

When  seamen  are  shipped  without  signing  articles  they  may  leave  the  serv- 
ice at  any  time.  Desty,  Shipp.  &  Adm.  §  184;  Graham  v.  The  Ssopfnier,  21 
Int.  Rev.  Rec.  110;  The  Fremont,  10  Amer.  Law  Reg.  (N.  S.)  340. 

Every  trivial  act  of  disobedience  will  not  work  a  forfeiture  of  wages. 

Leaving  in  a  place  where  the  master  could  easily  obtain  a  substitute  is  not 
doBertion.   Desty,  Shipp.  &  Adm.  gg  181, 184;  The  Crusader,  1  Ware,  437. 

Geo.  C.  WUaon,  for  respondent. 

AooEsoN,  J.  I  do  not  see  that  it  can  be  denied  that  this  case  cornea 
within  seetions  4520  and  4533  of  the  Revised  Statutes.  Qraham  v. 
The  Exporter,  21  Int.  Rev.  Rec.  110 ;  The  City  of  Fremont,  2  Bies. 
415.  Hence  the  libelant  had  the  right  to  quit  the  boat  without  being 
chargeable  with  desertion.  Id.;  The  Crusader,  1  Ware,  438.  Having 
thus  a  right  to  leave  the  vessel,  he  is  entitled  to  wages  daring  the 
time  of  his  actual  service,  unless  he  forfeited  them  by  reason  of  hie 
alleged  misconduct.  Now  he  swears  that  He  had  sprained  his  wrist, 
and  that  this  was  his  reason  for  declining  to  aid  in  coaling  the  boat. 
He  should  have  made  this  explanation  to  the  ma,td  at  the  time ;  but, 
etill,  I  cannot  say  his  failure  to  do  so  should  deprive  him  of  his  wages. 
He  did  state  the  fact  to  Gapt.  Gould  before  he  le^t  finally.  The  boat 
suffered  no  detriment  by  reason  of  the  libelant's  refusal  to  assist  the 
other  hands  on  this  occasion,  or  by  his  leaving  the  vessel  at  Ludlow; 
and,  upon  the  whole,  I  do  not  perceive  npon  what  jnst  ground  his 
claim  for  wages  can  be  denied. 

Let  a  decree  in  favor  of  the  libelant  be  drawn. 
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BUFFICTENCT  OP  DUNNAQE — pERIL  OF  THE  9eA. 

The  bark  C,  laden  with  nitrate  of  soda,  in  bags,  while  on  a  voyage  from  Pi- 
sagua  to  Hampton  Koads,  under  a  charter  of  alfreightment  which  exempted 
bcr  from  liability  for  lo<t«(-9  from  perils  of  the  seas,  eoootintered  heavy  weather, 
and  was  thrown  on  tier  beam  ends,  in  wliich  position  the  lay  for  about  48  houn. 
She  was  finally  nearly  righted.  On  arrival  slie  was  found  badly  strained  and 
unsenworthy ;  and  about  200  tons  of  the  soda  had  been  dissolved  in  washcd-oul 
spaces,  30  feet  long  by  about  6  wide,  along  the  bilgus  on  each  siile,  abreast  of 
the  main  hatcli.  The  dunnage  was  so  placed  49  to  be  held  in  pasition  by  the 
bags  only.  On  arrival,  the  dunnage  along  the  wuslied-oul  places  was  found  U> 
have  fallen  down.  In  all  the  rust  of  the  ship  it  was  In  proper  place.  No  spe- 
olflc  negligence  in  respect  to  the  dunnage  was  alleged  In  the  libel;  and  no  ev- 
idence was  given  of  any  custom  to  fasten  the  side  dunnage.  The  respondents 
proved  that  the  vessel  was  dunnaired  in  the  usnal  manner.  Held,  that  the  wa- 
ter was  admitted  through  the  straining  of  the  vessel  when  tbmwn  on  ber  beam 
ends,  which  dissolved  a  portion  of  the  cargo,  by  T(.'ason  of  which  the  dunnage 
fell  before  the  pumps  could  be  made  uffective ;  and  the  dissolving  of  the  cargo, 
after  the  dtinnuge  was  down,  continued  for  the  rest  of  the  voyagv.  Held,  attn, 
that  the  weight  of  proof  showed  that  sufficient  open  spaces  were  left  by  the 
dunnage  to  conform  to  the  custom,  and  that,  as  the  bark  was  dunnaged  in  the 
ustial  manner  at  the  place  of  shipment,  the  court  had  no  right  to  assume  that 
it  was  negligence  on  the  part  of  the  bark  to  rely  upon  the  cargo  to  keep  the 
dunnage  in  its  place,  there  being  no  contrary  eviifence  on  that  point ;  that  the 
damage,  therefore,  resulted  from  a  peril  of  the  sea,  and  the  vessel  was  not  liable. 

In  Admiralty. 

Sidney  Chubb,  for  libelants. 

Owen  d  Gray,  for  claimants. 

Bbown,  J.  This  libel  was  filed  to  recover  damages  for  the  non-de- 
livery  and  loss  of  about  200  tons  of  nitrate  of  soda,  part  of  a  cargo  of 
about  900  tons,  or  6,546  bags,  which  were  shipped  at  Fisagua,  Chili, 
on  board  the  bark  Ghasoa,  bonnd  for  Hampton  Boads  and  orders,  in 
June,  1883.  The  bark  was  chartered  to  the  libelants  under  a  charter 
of  affreightment  that  exempted  her  from  liability  for  losses  by  perils 
of  the  seas.  The  question  litigated  was  whether  the  loss  of  the  nitrate 
is  to  be  ascribed  to  perils  of  the  sea,  or  to  insufficient  or  improper 
dunnage. 

The  bark  sailed  from  Pisagua  on  June  21st.  About  the  middle  of 
July  she  met  with  very  heavy  weather,  and  a  sueoession  of  gales,  last- 
ing about  three  weeks.  On  the  nineteenth  of  July,  in  a  very  severe 
gale,  she  waa  thrown  upon  her  beam  ends,  shifting  her  cargo  between- 
decks  to  the  port  side.  She  lay  in  that  condition  for  about  48  hours, 
in  a  high  sea;  after  which  she  wore  round  so  as  to  be  upon  her  port 
taok.  She  was  then  partially  righted  by  trimming  the  cargo  between* 
decks,  though  still  having  a  considerable  list  to  port,  which  remained 
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daring  the  rest  of  the  voyage.  Sheamvedat  Hampton  Boads  ahoat 
Oofcober  25th,  oiiBeavorthy  and  cranky,  throogh  loss  of  ao  mnob  cargo 
in  her  lower  hold,  and  was  towed  to  New  York  about  the  first  of  No- 
Tember.  On  examination  there  was  foond  in  her  lower  hold  a  space 
of  about  30  feet  in  length  by  6  or  8  feet  in  width,  in  the  wings  on 
each  side  of  the  ship,  abreast  of  the  main  hatch,  where  the  bags  were 
wholly  or  partially  empty,  being  washed  oat  by  water;  and  the  side 
dunnage  there  was  nearly  all  down.  Forward  and  aft  of  this  washed- 
out  space,  on  each  side,  the  bags  were  dry  and  intact;  and  the  dun- 
nage was  in  place  as  when  loaded.  There  was  no  shifting  of  the 
cargo  in  the  lower  hold.  On  discharging  the  cargo  it  appeared  that 
about  100  tons  on  each  side  had  been  dissolved  and  lost  in  these 
washed-out  spaces.  The  ooxgo  in  the  center  of  the  ship,  fore  and  aft, 
over  the  keelson,  and  to  the  extent  of  four  tiers  of  bags  on  each  side 
of  the  keelson,  was  aninjured.  It  is  evident  that  the  loss  of  the  soda 
arose  through  its  being  dissolved  in  the  water  that  came  in  contact 
with  it  along  the  bilges,  as  the  vessel  rolled  from  side  to  side ;  while 
there  was  at  no  time  sufficient  water  to  reach  above  the  height  of  the 
dunnage  along  the  keelson  amid-ships,  as  the  water  washed  from  side 
to  side. 

The  weight  of  testimony  is  clearly  to  the  effect  that  the  cargo  was 
well  dannaged,  and  in  the  usual  manner,  when  loaded,  giving  about 
a  foot  of  space  above  the  floor  of  the  hold,  and  from  14  to  16  inches 
along  the  turn  of  the  bilge.  Two  witnesses  swear  to  this  positively. 
It  is  confirmed  by  the  condition  of  the  dunnage  forward  and  aft  of 
the  washed-out  spaces,  as  testified  to  by  careful  observers;  and  there 
is  no  reason  to  suppose  that  it  was  different  abreast  of  the  main  hatch 
from  what  it  was  ^sewhere.  The  testimony,  based  on  the  examina- 
tion made  after  the  dunnage  was  all  down  in  the  washed-out  spaces, 
is  insufficient  to  countervail  this  proof.  There  is  no  question  that 
the  vessel  encountered  very  severe  weather.  Upon  arrival  at  Hamp- 
ton Boads  she  showed  nearly  all  over  her  marks  of  very  severe  strain 
and  injury.  These  injuries,  and  the  leaks  arising  from  them,  would 
naturally  produce  all  the  water  in  the  hold  necessary  to  account  for 
the  loss.  Mr.  Beed,  a  very  competent  expert,  so  testifies,  and  no  one 
contradicts  it.  A  clear  mark  of  a  water-line  was  apparent  on  both 
sides  of  the  ship  along  the  washed-out  spaces.  This  was  about  two 
feet  above  the  floor,  as  stated  by  some  of  the  libelant's  own  witnesses. 
Mr.  Beed,  for  the  defense,  states  this  with  more  particularity,  and 
testifies  that  no  dunnage  could  have  prevented  the  loss  of  cargo  with 
such  a  depth  of  water  along  the  bilges.  Water  at  the  point  of  satu- 
ration holds  in  solution  about  half  its  weight  of  nitrate  of  soda.  To 
dissolve  and  carry  off  200  tons  of  nitrate  of  soda,  400  tons  at  least 
of  water  must,  therefore,  have  passed  through  the  hold  and  the  ship's 
pomps ;  or  an  average  of  over  four  tons  a  day  fibm  the  time  the  bark 
was  thrown  upon  her  beam  ends  until  she  arrived  at  Hampton  Boads. 
The  fact  that  so  great  an  amount  of  water  was  necessary  to  carry  off 


D  giuzed  by 


158 


VHDXSAIi  BXPOBTSa. 


this  soda  is  cited  by  the  libelant,  and,  as  I  think,  oonclasivdly,  to 
show  that  neither  the  whole  loss,  nor,  indeed,  any  great  part  of  it, 
took  place  during  the  hours'  time  that  the  vessel  was  lying  apon 
her  beam  ends.  A  small  fraction  of  the  amonnt  of  water  neoessary 
to  dissolve  all  this  soda,  if  it  were  in  the  hold  at  any  one  time,  would 
have  submerged  nearly  aU  of  the  oargo  there;  whereas,'the  faot  that 
along  the  keelson  the  cargo  was  not  injured,  shows  clearly  that  there 
could  have  been  but  a  comparatively  small  amonnt  of  water  in  the 
hold  at  any  one  time.  Four  tiers  of  bags  on  eaoh  side  of  the  keelson 
were  unharmed;  only  the  outer  three  tiers  were  more  or  less  dam- 
aged. That  the  loss  of  the  nitrate  was  gradual,  and  by  a  long-con- 
tinued  process,  is  further  proved  by  the  fact  that  the  crankness  of  the 
bark,  which  arose  only  from  the  loss  of  nitrates,  increased  gradually 
up  to  the  time  she  reached  Hampton  Roads. 

These  oiroumstaneeB,  it  seems  to  me,  indicate  cleuly  enough  the 
way  in  which  the  loss  of  the  nitrate  took  place.  When  the  bark  was 
thrown  upon  her  beam  ends  her  leaks  increased,  as  a  consequence  of 
the  severe  strain  on  her  bull ;  and  as  the  pumps  were  unable  to  reach 
the  water  along  the  port  side  while  the  ship  lay  in  that  position,  the 
water  aooumulatad  l^ere  nntil,  at  the  torn  of  the  bilge,  it  rose  above 
the  14  or  16  inches  space  allowed  by  the  dunnage.  Lying  in  this 
position  for  48  hours  in  a  heavy  gale  and  rolling  badly,  the  nitrates 
in  the  bags  upon  the  port  side  were  rapidly  dissolved,  and  the  dun- 
nage, which  depended  upon  the  bags  to  hold  it  in  position,  being 
thereby  k)osened,  became  wholly  disarranged  and  broken  down.  The 
bags  at  the  sides  against  the  dunnage  were  but  two  tiers  high,  and 
thence  towards  the  center  were  piled  gradually  higher.  When  the 
bark  wore  round  and  came  upon  her  port  tack,  with  heavy  weather 
still  continuing  and  much  rolling  of  the  ship,  the  accumulation  of 
water  at  once  passed  from  the  port  side  to  the  starboard  side,  rising 
at  once  above  the  dunnage  there  also,  and  soon  producing  on  that 
side  the  same  results  by  dissolving  the  lower  bags  and  throwing  down 
the  dunnage.  In  the  severe  weather  and  the  high  sea  the  pumps 
were  not  able  to  be  worked  so  as  at  once  to  bring  the  accumulation 
of  water  that  passed  from  the  port  to  the  starboard  side  down  below 
the  dunnage  in  the  starboard  bilges,  and  in  this  way  the  water  lines 
on  both  sides,  as  observed  by  the  witnesses,  were  probably  formed. 
When  the  captain  and  others  went  down  into  the  lower  hold  after 
the  heavy  weather  had  subsided,  about  the  fifth  of  August,  i.  e.,  be- 
tween two  and  three  weeks  after  the  vessel  was  thrown  upon  her 
beam  ends,  they  found  the  dunnage  along  the  washed-out  spaces  all 
disarranged  and  down  on  each  side.  They  endeavored  to  replace  it 
to  some  extent,  but  could  not  do  so  effectively.  No  lights  could  be 
taken  into  the  bold  for  fear  of  an  explosion.  Daring  the  remainder 
of  the  voyage,  therefore,  there  was,  in  effect,  no  side  dunnage  at  all 
along  the  washed  out  spaces  to  serve  as  a  protection  for  that  part  of 
the  cargo  against  the  water  that  nsnally  runs  along  the  bilges.  EEenoe 
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Uie  bags  were  eonatantly  exposed  to  the  action  of  water  there,  and 
wen  ccmstantly  dissolving  and  settling  down.  In  the  ordinary  roll- 
ing of  the  ship  nothing  that  the  pumps  oonld  do  would  prevent  this 
process  from  going  on  continually  in  some  measure,  and  in  rough 
weather  the  action  of  the  water  would  be  more  rapid  and  destructive, 
and  this  would  be  still  further  increased  by  the  increasing  crankness 
of  the  vessel  through  the  loss  of  cargo.  I  do  not  perceive  any  special 
difficulty  in  the  fact  testified  to,  that  the  greater  loss  was  upon  the 
starboard  side;  for  the  loss  arose  chiefly  through  the  breaking  down 
of  the  dunnage  caused  by  the  water  taken  in,  that  conld  not  be 
reached  by  the  pumps,  in  the  gale  of  July  19tb.  If  the  bark  after- 
wards sailed  more  on  the  port  tack  than  on  the  starboard  tack,  the 
action  of  the  water  and  consequent  loss  would  be  greater,  because 
longer  continued,  on  the  starboard  side. 

In  this  way,  therefore,  there  is  no  doubt,  I  think,  that  the  severe 
gale  of  the  ziineteenth  of  July  was  the  true  cause  of  the  loss.  Had 
the  side  dunnage  and  the  floor  dunnage  been  seeurely  fastened  at  the 
bilges,  otherwise  than  by  the  h&g^  themselves,  comparatively  little 
damage  would  probably  have  been  done.  If  it  was  the  custom  with 
such  cargoes  to  fasten  the  dunnage  securely,  then  the  neglect  of 
this  precaution  would  have  made  this  bark  liable.  The  ease  of  The 
Tommy  is  cited,  in  which  the  omission  to  fasten  the  dunnage  to 
prevent  its  falling  in  rough  weather  was  held  negligence,  for  which 
the  ship  was  liable.  16  Fbd.  Bgf.  601,  607.  But  the  cargo  there 
was  of  a  wholly  different  chaVacter.  To  rebut  the  charge  of  negli- 
gence, it  is  sufficient  to  show  that  the  ship  has  been  dunnaged  in  the 
manner  nsnal  and  customary  for  such  cargoes.  Shear.  Neg.  §  6 ;  Bax- 
ter  T.  Leland,  1  Blatofaf.  526;  Lamb  v.  Parkmant  1  Spr.  343,  351; 
The  Titania,  19  Fed.  Rep.  101, 107, 108 ;  The  George  Heaton,  20  Fan. 
Rbp.  323;  Clark  v.  Barnwell,  !^  How.  283;  3  Kent,  *217. 

The  evidence  in  this  case  is  to  the  effect  that  the  bags  of  nitrate 
formed  a  very  compact  and  solid  mass;  that  the  dunnage  which,  in 
this  case,  was  without  other  fastening  than  such  as  the  bags  afforded, 
was  secured  in  the  usual  and  customary  manner.  Of  the  various 
witnesses  examined  by  the  libelants,  I  have  found  none  who  testify 
that  it  was  usual  or  customary  to  secure  dunnage  otherwise  than  was 
done  in  this  case.  The  dunnage  of  the  rest  of  the  cargo  was  in  place, 
and  is  proved  to  have  been  done  in  the  customary  manner.  I  have 
no  right  to  assume,  therefore,  that  it  was  negligence  in  the  ship  to 
rely  npon  the  bags  to  keep  the  dunnage  in  place,  when  it  appears  that 
snch  has  been  the  usual  practice  with  cargoes  such  as  this. 

There  was  no  proof  that  the  bark  was  not  seaworthy  when  she 
left  Pissgaa.  The  water  which  dissolved  the  nitrates  did  not  reach 
the  cargo  through  her  decks,  nor,  as  in  the  case  of  Iluhert  v.  Heck- 
nagel,  through  defects  for  which  the  ship  is  answerable.  13  Fed. 
Bep.  912.  The  cargo  between  decks  was  uninjured.  The  water 
plainly  reached  the  hold  through  leaks  in  the  sides  or  water-ways 
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caused  by  general  strain.  There  was  evidently  no  lack  of  diligence 
on  the  part  of  the  bark  in  handling  the  pumps.  The  log  and  the 
proof  show  that  they  were  well  attended  to.    And,  as  I  have  said, 

there  is  no  proof  of  neglect  to  dunnage  this  cargo  in  the  way  custom- 
ary for  suoh  cargoes.  The  loss  is  attributable,  therefore,  to  the  per- 
ils of  the  sea  originating  in  the  severe  gale  of  July  19tb,  and  the 
throwing  of  the  bark  upon  her  beam  ends.  This  was  clearly  a  sea 
peril;  and  the  same  cause  so  disarranged  the  dunnage,  without  the 
ship's  fault,  as  to  subject  the  cargo  to  constant  loss  afterwards,  which 
the  vessel  could  not  prevent.  This  was  still,  therefore,  a  peril  of  the 
sea;  and  for  such  loss  the  ship,  under  the  exceptions  of  this  charter, 
is  not  liable.  The  Shand,  10  Ben.  294;  Transportation  Co,  v.  Downer^ 
11  Wall.  184;  Clark  v.  Barnwell,  12  How.  273;  The  Titania,  supra. 
In  the  case  of  The  Sloga,  10  Ben.  815,  cited  by  counsel,  the  evidence 
showed  that  the  brig,  though  encountering  severe  weather,  suffered 
no  considerable  injury,  nor  any  leakage  approximating  to  that  in  the 
present  case,  nor  were  there  any  such  special  causes  of  loss  as  ex- 
isted here. 
The  libel  is  dismissed,  with  costs. 
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DUDOEON  WaTSOK. 
{(Xrmiit  Oortrt,  8.  A  JVw  Tork,   Harcli  1, 1865.) 

1.  Hqditt-  PLBADima — CoHPi.ATNAin-  NOH  Coiffpoa  SI^iNTTB— Plea. 

A  plea  alleging  that  complainaat  "  was  at  the  time  of  the  commen  cement  of 
the  suit  non  compos  meniis  sad  incapable  to  sue,**  but  failing  to  allege  that  he 
haa  been  ao  found  by  inquisition  or  that  any  committee  has  been  appointed, 
is  bad. 

3.  Samr— Practice— MoTiOM  to  Stbikb  Bill  from  Fimis— Stat. 

The  proper  practice  in  such  a  case  is  by  an  application  to  the  coart  to  strike 
the  bill  from  the  Hies  because  flled  without  ituthortty,  or  to  apply  for  a  star  of 
proceedings  until  a  committee  or  next  friend  may  be  appointed. 

In  Equity. 

Edward  Wetmore,  for  complainant. 
Jas.  McKeen,  for  defendant. 

Walii&oe,  J.  The  plea  of  the  defendant  alleging  tbai  complainant 
**was  at  the  time  of  the  commencement  of  the  Bait  non  compos  mentia 
and  incapable  to  sue,"  does  not  allege  that  he  has  been  bo  fonnd  by 
inquisition  or  that  any  committee  has  been  ^appointed.  In  the  ab- 
sence of  such  an  allegation  there  is  no  aathority  for  sach  a  plea.  Mitf . 
Fl.  (4th  £d.)  229 ;  Mitf.  &  T.  320.  The  proper  practice  in  snch  a  case 
is  by  an  application  to  the  court  to  strike  the  bill  from  the  files  be- 
canse  it  has  been  iiled  without  aathority,  owing  to  the  mental  inca- 
pacity of  the  complainant,  or  to  apply  for  a  stay  of  prooeedings  until 
a  committee  or  next  friend  may  be  appointed.  Wartnahi/  v.  Wart- 
nahy,  1  Jac.  377;  Attorney  General  v.  Tyler,  2  Eden,  230;  Norcom 
T.  Rogers,  16  N.  J.  £<].  484.  The  court  can  then  ascertain  whether 
there  is  any  reasonable  foundation  for  suspending  the  progreSB  of  the 
sait.  It  Tould  be  intolerable  to  permit  a  defendant  whenever  so  dis- 
posed to  challenge  the  mental  capacity  of  a  complainant  by  a  plea, 
and  the  practice  might  lead  to  grave  abuses.  The  defendant  has  no 
interest  in  sach  an  inquiry  beyond  being  protected  from  a  vexatious 
suit.  Any  perBon  may  volunteer  to  act  as  a  next  friend  and  bring  a 
Bait  for  an  insane  peraon  when  no  committee  has  been  appointed,  and 
the  court  will  entertain  it  and  decide  its  merits.  Jones  v.  Lloyd,  43 
Law  J.  (Gh.)  826,  against  the  objections  of  the  defendant.  The  per- 
son thus  officiously  constituting  himself  the  protector  of  the  lunatic 
does  BO  at  hie  risk  and  may  be  compelled  to  pay  the  defendant's  costs, 
and  must  establish  the  propriety  of  his  act  if  called  to  account  by  a 
committee  subsequently  appointed.  The  Bolicitor  vho'files  a  bill  as- 
flumes  the  same  responsibility. 

The  plea  is  OTermled, 
T.38r,no.4 — 11 
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(Oireuit  Court,  D.  ITAraaka.   February  27, 188ff.) 
1.  MoHTOAQB — Reformation  and  Fobeolosdsb— HrarAKS  ur  DESOBiFnoH  of 

PBOPEHTt. 

Where  the  u □contradicted  evidence,  in  a  suit  to  reform  and  foreclose  a  mort- 
gage, showH  that  there  was  a  mistake  made  in  describiog  the  property  intended 
to  be  corured  hy  it,  the  mortgage  will  be  reformed  so  as  to  carry  out  the  inten- 
tion of  the  parties. 
%  Baub — Ubdry — Agent  Retainino  CoMinaaioN. 

When  an  ageqt  who  negotiates  a  loan,  secured  by  mortgage,  bearing  10  per 
cent,  interest,  which  is  legal  at  the  time,  retains  as  a  commlBsion  10  per  cent, 
of  the  nmount  of  the  loan,  the  trani^actioo  will  not  be  held  usurious  when  It 
appears  that-the  mortgagee  did  not  share  in  the  commission  retained,  or  agree 
to  do  so,  and  that  the  agent  was  acting  solely  as  agent  of  the  mortgagor. 

Suit  to  Hefonn  and  Foreclose  Mortgage. 

Mayne  <&  Hunter,  for  complainant. 

Geo.  S.  l^mith  and  Geo.  W.  Doane,  for  respondent. 

Dundy,  J.  There  was  a  mistake  made  in  the  mortgage,  in  properly 
describing  the  land  intended  to  be  covered  by  it.  This  is  oncontra- 
dioted.  Dhe  mortgage  mast,  therefore,  be  reformed  so  as  to  carry 
out  the  intention  of  the  parties. 

The  defense  of  ueury  relied  on  is  not  sustained  by  the  proof,  es- 
peoially  if  the  later  decisions  in  this  court  are  to  be  followed  in  de- 
termining that  question.  The  Porters  applied  to  TallySi  of  Goauoil 
Bluffs,  to  borrow  $1,900.  XuUys  was  a  loan  broker,  whose  business 
it  was  to  procure  loans  for  others,  be  charging  a  large  conmiission 
therefor.  The  Porters  specially  employed  him  to  negotiate  a  loan 
for  them,  and  agreed  to  pay  him  10  per  cent,  commission  if  he  pro- 
cured for  them  the  $1,900  desired.  This  he  did.  The  money  came 
into  his  hands,  and  be  retained  his  commission  according  to  agree- 
ment. This  he  had  a  right  to  do.  unless  be  (TuUys)  was  the  agent 
of  Fisher,  the  mortgagee.  TuUys  went  to  Plattsmouth  to  look  after 
the  matter,  prepared  all  the  papers,  did  all  the  business  for  the  Por- 
ters, received  the  money,  kept  his  commission,  and  gave  to  the  Porters 
the  balance.  There  is  no  testimony  in  the  record  that  shows  that 
Fisher,  the  mortgagee,  ever  received,  or  was  to  receive,  anything 
whatever  from  the  Porters,  except  the  principal  of  $1,900,  and  inter- 
est thereon  at  10  per  cent,  per  annum.  That  was  lawful  at  the  time. 
There  is  nothing  that  connects  Fisher  in  any  way  with  the  commis- 
sion retained  by  TuUys,  nor  is  there  anything  that  shows  Fisher 
even  knew  of  that  part  of  the  transaction.  Tullya  expressly  says  in 
his  testimony  that  he  was  not  agent  for  Fisher,  and  did  not  represent 
him,  and  that  he  was  acting  solely  for  the  Porters.  If  Fisher  had 
shared  in  the  commission  retained,  or  had  agreed  to  do  so,  or  if  Tul- 
lya had  in  any  sense  been  agent  for  Fisher,  then  Fisher  wobld  be 

>  ReportRd  by  Robertson  Howard,  Esq.,  of  the  Bt,  Paul  bar. 
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held  responsible  for  Tollys'  aets.  As  it  is,  he  was  not  leBponaible 
therefor. 

Decree  will  be  allowed  plaintiff  for  amoant  dae  on  mortgage,  and 
for  taxes  paid  by  him  on  the  land. 


NoBTH  V.  Knowlton  and  others.* 
Obton  v.  Nobth.^ 
•    {Otreuit  Courts  D.  Minjuuta.  Iforch,  1885. 
UoBTOAOE— Priob  Bsoobo  OP  8B0(Hn)  MoB'Wu.OM— OoarmtnoTiTB  IToticb— 

FORKCLOanBB. 

The  rule  that  if  the  owner  of  a  prior  unrecorded  mortgage  puts  it  on  record 
before  a  Bubsequent  purchase  of  the  property  the  record  will  be  oonstroctlTe 
notice  to  the  parchaser,  ia  applicable  to  a  case  where  the  purchase  it  Tqton  the 
foreclosure  of  a  mortgage  priur  in  record,  but  8uL)sequent  in  date. 

In  Equity. 

On  July  24. 1878,  Knowltou^  and  wife  made  their  piomissoiy  note 
to  the  order  of  Anna  North  for  $700,  with  interest  at  the  rate  of  9 
per  cent,  per  annum,  with  coupons  attached,  payable  at  the  office  of 
Corbin  Banking  Company,  unpaid  interest  drawing  10  per  cent. ;  and 
on  failure  to  pay  interest  witHin  five  days  after  due,  the  bolder  may 
collect  principal  and  interest  at  onee.  The  note  was  secured  by  first 
mortgage  on  lots  1,  2,  3, 4,  and  5,  and  8.  £.  ^  of  K.  £.  ^  of  N.  £. 
section  6,  township.  121,  range  46,  situated  in  Big  Stone  county, 
Minnesota.  Mortgage  was  recorded  Auf^us't  3,  1878,  in  Big  Stone 
county.  On  April  1,  1880,  Knowlton  and  wife  made  their  note  for 
$200,  payable  to  W.  I.  Austin,  or  order,  six  months  after  date,  with 
interest  at  10  per  cent,  per  annnm,  and  also  made  their  note  for  $200, 
payable  18  months  after  date  to  order  of  W.  I.  Austin,  at  10  per  cent, 
interest,  and  secured  the  two  notes  for  the  aggregate  sum  of  $400 
by  mortgage  on  said  property  covered  by  first  mortgage,  which  was 
recorded  in  the  county  of  Stevenif^  state  of  Minnesota,  June  20, 1880; 
and  the  same  mortgage  was  also  recorded  in  Big  Stone  county,  May 
8,1883.  The  first  mortgage  also  was  recorded  in  Big  Stone  county. 
May  31, 1881.  The  Austin  mortgage  was  foreclosed  under  the  power 
of  sale  by  virtue  of  the  statute  of  the  state  of  Minnesota,  and  on  de- 
fault the  property  was  sold,  April  12.  1882,  to  C.  K.  Orton,  he  being 
the  highest  bidder,  for  the  sum  of  $513.51,  and  a  certificate  given  the 
parchaser  by  the  sheriff.  He  went  into  possession,  and  on  April  20, 
1883,  commenced  an  action  In  the  state  court  against  North  to  de- 
termine the  adverse  claim,  which  was  removed  to  this  court  and  stands 

1  Reported  by  Bobertion  HowarJ,  Esq.,  of  Uie  8t.  Paul  bar. 
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for  hearing.  There  were  other  conveyances  from  Orton  and  wife, 
but  the  case,  by  stipulation  of  counsel  and  other  proceedings,  has 
been  freed  from  any  embarrassment  on  that  account.  Suit  is  brought 
by  Anna  North  to  foreclose  her  mortgage,  making  Orton  a  defendant, 
and  the  two  oases  are  heard  together.  No  defendant  appears  but 
Orton.  ^t  the  time  her  mortgage  was  first  recorded,  August  3, 1878, 
Big  Stone  was  an  unorganized  county,  and  continued  bo  until  Feb- 
ruary, 1881.  It  was  attached  to  Stevens  county  for  judicial  pur- 
p(Mes,  and  conveyances  and  mortgages  by  statute 'were  authorized  to 
be  recorded  in  Stevens  county,  and  until  the  record  of  May  81, 1881, 
her  mortgage  was  not  properly  recorded  so  as  to  give  constructive 
notice  of  its  existence  and  its  contents.  Austin's  mortgage  was  prop- 
erly recorded,  and,  though  later  in  date,  it  was  prior  in,  record  to  the 
North  mortgage. 

G.  J.  BerryhiUf  for  Anna  North. 

L.  Emmett,  for  C.  K.  Orton. 

Nelson,  J.  The  purchaser,  Orton,  at  the  foreclosure  sale  of  the 
Austin  mortgage,  is  entitled  to  a  decree  in  his  favor,  if  Austin  took 
his  mortgage  without  notice  of  the  North  mortgage,  actual  or  con- 
structive, and  paid  a  valuable  consideration  therefor.  Gen.  St.  Minn. 
1878,  p.  537,  §  21.  He  cannot  claim  precedence  of  title' unless  the 
evidence  clearly  establishes  these  facts ;  for  it  is  not  disputed  that  at 
the  time  of  his  purchase  the  North  mortgage  was  properly  recorded, 
and  it  is  well  settled  that  if  the  owner  of  the  prior  unrecorded  mort* 
gage  puts  it  on  record  before  a  subsequent  purchase  of  the  property, 
the  record  would  be  constructive  notice  to  the  purchaser;  and  this 
rule  applies  where  the  purchase  is  upon  the  foreclosure  of  a  mort- 
gage prior  in  record,  but  subsequent  in  date.  See  3  Washb.  Real 
Prop.  282-287.  It  is  necessary  for  North  to  show  that  Austin  had 
actual  notice  or  knowledge  of  facts  sufficient  to  put  him  upon  inquiry 
to  ascertain  if  there  was  any  incambrance  or  lieu  prior  to  his  mort- 
gage when  be  took  it,  and  if  this  is  not -proved,  it  is  still  necessary 
for  Orton  to  show  that  Austin  paid  value  for  his  mortgage.  The 
Austin  mortgage  contains  an  erasure  of  the  covenant  against  incum- 
brances; it  was  a  printed  form  containing  several  other  covenants, 
and  none  were  erased  but  this.  No  explanation  is  given,  and  it  is  a 
fair  inference  that  there  was  a  motive  known  to  Austin  for  this  eras- 
ure; at  least,  Orton  should  offer  some  explanation,  which  he  fails 
to  do. 

Again,  the  evidence  that  Austin  paid  the  §400  consideration  men- 
tioned is  not  full  and  satisfactory.  Orton  is  the  only  witness,  and 
his  testimony  is  brief.  He  says:  "I  know  what  that  mortgage  was 
given  for;  it  was  given  for  lumber  sold  by  Austin  to  Knowlton  and 
put  into  a  house  which  Knowlton  was  erecting  at  that  time."  It  was 
necessary  to  prove  a  consideration  actually  paid;  the  recital  in  the 
mortgage  of  such  payment  is  not  enough,  and  this  proof  is  too  meager 
and  nnsatisfactoi?.   The  conclusion  is  that  Orton  does  not  stand  in 
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the  sitaation  of  ft  ttona  fide  pnrchftser  for  a  valnable  eonaideration, 
and  has  no  precedence  of  title,  by  virtue  of  his  purchase,  to  defeat  a 
foreclosure  by  North. 

Deeree  ordered  in  favor  of  North,  and  a  inference  to  B.  F.  Shipman, 
master. 


WiNDLE  V.  BoHEBBAEB  and  otheis. 
{O^cuit  Court,  D.  Kan$as.   March  13,  1883.) 

YSTDOR  AND  YeNDEB— NeOOTIABIA  BoHD  SEOURKP  B7  MORTOAaB^AflBIGSUENT 

—Payment  by  PtjRCHABKB— Fbaudulbnt  Satibfaotion  or  Kboord— Forb- 

OZAWKE  BT  AMIGHEB. 

B.  ud  vt£B  executed  a  negotiable  bond  to  S.  for  $500,  payable  in  five  years, 
at  the  National  Bank  ot  Chester  County,  Pennsylvania,  with  interest,  payable 
aemi-aooually  at  the  same  place,  for  wuick  coupons  were  attaclied,  and  lo  se- 
core  payment,  ezecated  a  mortgage  on  IW  acres  of  land  in  Allen  county,  Kan- 
sas. 8.  recorded  the  mortgage,  and  sold  and  transferred  the  bond  and  mortgage 
to  H.,  who  transferred  and  sold  tliem  to  W.  Immedi  itely  after  the  execution 
of  the  bond  and  mr)rtgage,  and  before  the  assigument  of  the  morlgiige  was  re- 
corded, B.  sold  and  conveyed  the  land  to  A.  subject  to  the  mortgage,  and  A. 
Botd  and  conveyed  to  Im,  vtbn  sold  and  conveyed  to  D.  8.  8.  represented  that 
he  was  still  the  owner  and  holder  of  the  bond  and  mortgage,  and  before  D.  A. 
accepted  a  deed  from  L.  he  paid  S.  the  amount  of  the  bond,  and  S.  satisfied  the 
moriage  of  record.  The  bond  and  mortgage  were  not  in  the  possession  of  8., 
nor  had  he  any  authority  to  satisfy  the  record.  W.  brought  an  action  to  fore- 
close the  mortgage,  ffdd,  that  D.  B.  took  the  land  subject  to  the  mortgage, 
and  that  W.  was  entitled  to  foreclose. 

In  Equity. 

E,  A.  Barbett  for  plaintiff. 

J,  H.  Biehardt,  for  defendant  Sheer. 

Fo9TEB>  J.  The  complainant  brings  his  bill  in  equity,  seeking  a 
decree  of  forecloBure  of  a  mortgage  on  real  estate.  On  the  twenty- 
seTenth  of  June,  1879,  Isaac  Bonebrake  and  wife  executed  a  nego- 
tiable bond  to  one  J.  W.  Stover  for  $500,  payable  in  five  years,  at 
the  National  Bank  of  Chester  County,  Pennsylvania,  with  interest, 
payable  semi-annually  at  the  same  place,  and  for  which  coupons  were 
attached;  and  to  secure  the  same,  executed  a  mortgage  on  160  acres 
of  land  in  Allen  county,  Kansas.  Stover  immediately  placed  the 
mor^ge  on  record,  and  then  sold  and  transferred  the  bond  and  mort« 
gage  to  one  David  Hnrd,  who  soon  thereafter,  and  on  the  sixteenth 
day  of  August,  1879,  sold  and  transferred  tbem  to  this  pkintifT,  who 
thereby  became  the  bona  fide  holder  of  the  same.  Immediately  after 
the  exeontion  and  delivery  of  the  mortgage,  Bonebrake  and  wife  sold 
and  conveyed  said  real  estate  to  one  Boydston,  subject  to  said  mort- 
age, and  who  in  turn  sold  the  land  to  one  Likes,  who,  on  the  eight- 
eenth day  of  August,  1879,  sold  and  conveyed  it  to  defendant  David 
Sheer.  At  the  time  Sheer  bought  the  property  there  was  no  assign- 
ment of  the  mortgage  on  record,  and  Sheer  had  no  knowledge  of  the 
transfer  and  sale  of  the  bond  and  mortgage,  and  Stover  falsely  repre- 
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eented  to  Sheer  that  he  (Stover)  waB  still  the  owner  and  holder  of  the 
same,  and  had  them  in  his  posseesion,  and  that  he  wottld  release  the 
mori^age  of  record  apon  Sheer  paying  the  money  to  him.  Belying 
upon  these  representations  of  Storer,  they  together  went  to  the  office 
of  the  register  of  deeds,  and  Stover  then  and  there  satisfied  the  mort- 
gage of  record,  and  Sheer  paid  him  the  money  and  took  a  deed  for 
the  land.  Stover  did  not  have  possession  of  the  bond  or  mortgage, 
and  had  no  title  or  interest  in  them,  nor  any  authority  to  satisfy  the 
record.  The  mortgage  recited  the  debt  which  it  was  given  to  secure, 
and  the  time  and  place  of  payment,  (June  27,  1884,  at  the  National 
Bank  of  Chester  County,  Pennsylvania.)  The  controversy  is  now  be- 
tween this  plaintiff  and  David  Sheer,  as  to  whether  the  mortgage  is 
a  lien  on  the  land  as  against  Sheer's  title.  When  Sheer  began  nego- 
tiations for  the  land  the  records  disclosed  the  existence  of  the  mort- 
gage unsatisfied,  the  debt  not  due  for  several  years  to  come,  and  pay- 
able at  a  bank  in  Chester  county,  Pennsylvania,  and  a  negotiable 
obligation  outstanding  for  which  the  mortgage  was  given  to  secure. 
Neither  Stover  nor  any  one  else  told  Sheer  that  the  debt  had  been 
paid;  on  the  contrary,  he  was  told  that  the  debt  was  not  paid,  and  in 
this  transaction  he  nndertook  to  pay  it  off  and  get  the  record  clear. 

It  appears  to  have  become  the  established  doctrine  that  a  mortgage 
given  to' secure  a  debt  is  but  an  incident  to  the  debt  and  partakes  of 
its  negotiability.  Carpenter  v. Lon^an,  16  Wall.  271;  Burhansy, Hutch- 
ison, 25  Ean.  626;  Kellogg  v.  Smith,  26  N.  Y.  30;  ^eohane  v.  Smith, 
97  111.  156.  From  this  rule  it  would  naturally  follow  that  while  its 
negotiable  character  existed  the  purchaser  would  take  the  security  as 
he  does  the  debt  to  which  it  is  the  incident,  free  of  equities  and  de- 
fenses existing  between  the  origin^  parties.  The  bona  jide  purchaser, 
in  such  case,  obtains  vested  rights  to  the  debt  and  the  security.  How 
far  are  his  rights  liable  to  be  divested  by  rewoo  of  the  registry  lawB 
concerning  real  estate  ?  Musi  he  put  upon  the  records  his  assign* 
ment  of  the  mortgage,  or  in  default  thereof  remain  in  constant  danger 
of  the  mortgagee,  at  any  time  wiping  out  his  security  with  a  stroke  of 
the  pen?  The  statute  of  this  state  declares  that  the  recording  of  an 
assignment  of  a  mortgage  does  not  of  itself  impart  notice  to  the  mort- 
gagor, so  as  to  invalidate  any  payment  made  by  him,  his  heirs  or  per- 
sonal representatives,  to  the  mortgagee.  Section  3,  c.  68,  Laws  1879. 
This  statute  evidently  requires  actual  notice  to  the  mortgagor  of  the 
assignment,  to  protect  the  rights  of  the  assignee  against  payments  by 
the  mortgagor  to  the  mortgagee..  But  the  supreme  court  of  Kansas 
has  construed  this  provision  as  not  applying  to  mortgages  given  to  se- 
cure negotiable  paper.  Burhans  v.  Hutcheson,  25  Kan.  626.  In  any 
event,  the  grantee  of  the  mortgagor  is  not  included  in  the  terms  of  the 
statute,  and  it  may  well  have  been  intended  that  a  subsequent  pur- 
chaser of  the  real  estate  should  be  chained  with  notice  of  all  the  rec- 
ord shows  at  the  time  of  his  purchase.  Jones,  Mortg.  §  473;  Belden 
V.  Meeker,  47  N.  Y.  307;  Van  Keuren  v.  Corking,  60  N.  Y.  7T, 
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In  this  case  the  records  showed,  at  the  time  of  Sheer's  purchase,  an 

nnsatisfied  mortgage  to  secure  a  negotiable  bond,  due  more  than  four 
years  hence,  and  payable  in  ChoBter  county,  Pennsylvania.  He  was 
informed  that  it  was  not  paid  off;  but  Stover,  the  mortgagee,  falsely 
represented  that  he  was  still  the  owner  of  it,  and  that  it  was  in  his 
possession ;  and  relying  upon  these  statements,  and  without  requiring 
Stover  to  produce  or  surrender  the  note  or  mortgage,  he  paid  him  the 
amount  of  the  debt,  and  had  satisfaction  entered  of  record.  This 
transaction  occurred  on  the  eighteenth  day  of  August,  1879,  and  but 
two  days  after  the  plaintiff  bought  the  note  and  mortgage  in  Penn- 
sylvania, not  sufficient  time  having  elapsed  to  enable  plaintiff  to  have 
put  his  assignment  on  record;  and,  as  a  matter  of  Tact,  it  was  not 
recorded  until  July,  1881.  This  bond  being  negotiable,  and  the  mort- 
gage of  record  disclosing  that  fact,  as  well  as  the  time  and  place 
of  payment,  it  was  great  carelessness  on  the  part  of  Sheer  not  to 
have  required  the  production  of  tiie  papers,  or  some  evidence  that 
Stover  held  the  same.  KeoJiane  v.  Smith,  97  111.  156 ;  Purdy  v.  Hunt- 
ington, 42  N.  T.  334:;  Jones,  Mortg.  §  474;  Bank  v,  Aiidersojij  14 
Iowa,  545.  Had  Sheer  found  the  record  of  the  mortgage  released 
and  satisfied  by  the  mortgagee,  and  he  had  no  actual  notice  of  the  as- 
signment, or  that  the  debt  was  unpaid,  he  might  well  have  relied  on 
the  record;  and  in  such  a  case  he  would  take  the  land  free  of  in- 
cumbrance, although  the  record  may  have  been  released  by  fraud,  ac- 
cident, or  mistake,  or  merger  of  titles.  Jones,  Mortg.  §  472;  Purdy 
V,  Huntington,  42  N.  Y.  334;  Gillig  v.  Maagg,  28  N.  Y.  191;  Brown 
T.  Blydenbiirg,  7  N.  Y.  141 ;  Kellogg  v.  Smith,  26  N.  Y.  18;  Van  Kew 
ren  v.  Corkim,  66  N.  Y.  77 ;  Bank  v,  Anderson,  14  Iowa,  544;  Van- 
nice  V,  Bergen,  16  Iowa,  555;  McClure  v.  Burris,  Id.  591;  Comog  v. 
Fuller,  30  Iowa,  212;  Bowling  v.  Cook,  39  Iowa,  200;  BaLym  v. 
Soger,  70  lU.  506;  Ogle  v.  Turpin,  102  111.  148;  Ayers  v.  Ilaye,  60 
Ind.  453;  EtHer  v.  Evans,  61  Ind.  66. 

This  great  array  of  authorities  has  been  examined  and  cited  by 
reason  of  a  supposed  conflict  on  this  question,  and  there  are  some 
cases,  I  believe,  in  Michigan  and  Wisconsin,  and  a  dissenting  opinion 
in  Banky.  Anderson,  supra,  giving  to  a  mortgage  securing  a  negotia- 
ble debt  the  same  protection  in  the  hands  of  hma  fide  holders  as  the 
note  itself.  But  in  reason,  as  well  as  by  the  great  weight  of  author- 
ity, I  think  the  doctrine  before  announced  is  fully  established.  At 
the  same  time  it  must  be  kept  in  mind  that  the  record  which  will 
protect  the  subsequent  purchaser  is  the  record  as  he  finds  it,  and  not 
as  he  makes  it,  or  procures  it  to  be  made.  For  instance,  take  the 
case  of  Comog  v.  Fuller,  supra.  The  court  say:  "When  Fuller  pur- 
chased the  land  he  had  no  notice  that  the  Hall  note  was  unpaid,  and 
in  the  possession  of  plaintiff.  He  saw  upon  the  records  the  satis- 
faction of  the  mortgage,"  etc.  In  the  case  of  Insurance  Co.  v.  El- 
dredge,  102  TJ.  S.  545,  when  the  insurance  company  made  its  loan 
the  deed  of  trust  to  secure  the  notes  held  by  Bldridge  was  released. 
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But  the  release  wae  procured  by  the  agent  of  the  insurance  company, 
and  such  record  could  not  avail  the  company.  If  this  was  not  the 
rule  it  vould  open  wide  the  door  for  fraud  and  carelessness,  as  a 
party  could  take  advantage  of  his  own  wrongful  or  careless  act.  The 
only  case  which  seems  to  recognize  a  different  doctrine,  I  have  been 
able  to  find,  ia  Lewis  v.  Kirk,  28  Kan.  497;  and  while  the  correct  rule, 
as  an  abstract  proposition  of  law,  is  stated  in  that  case,  I  think  the 
court  overlooked  this  distinction,  or  else  they  took  the  finding  of  the 
court  below,  that  Kirk  was  a  bonajide  purchaser,  as  conelusive,  not- 
withstanding the  status  of  the  record.  The  case  of  Keohane  t.  Smith, 
snpraf  is  directly  in  point  with  the  case  at  bar;  as  also  is  the  case  of 
Bent  V.  Stiger-,  lately  decided  by  the  supreme  court  of  Illinois  and 
not  yet  reported.  The  lien  of  the  plaintiff's  mortgage  must  be  held 
superior  to  Sheer's  deed,  and  a  decree  entered  as  prayed  in  the  plain- 
tiflf's  bills. 

BbeweBj  J.,  concurring. 


1.  Katlroad  CoMFAiiiEB— Conbolidation— Pdrghasb  op  Lahss— Notice  of  Eq- 

DITIKS. 

At  the  time  of  the  consolidation  of  the  Unioii  PaciSc,  Kansas  Pacific,  and 
Denver  Pacific  Railway  Uonipanies,  the  consolidated  coinpany  became  invested 
and  pos<:cssed  of  alt  the  rights  and  privileges  and  property,  real,  personal,  and 
mixed,  of  the  constituent  cnmpiinies,  .subject  to  all  liena,  churtros,  and  equities 
existing  thereon,  and  took  the  same  witli  full  knowledgct  of  those  Hens,  charges, 
and  equities.  A  contract  for  the  sale  of  lands  standing  on  the  books  of  the 
Kaiisau  Pacific  Company  is  sufllcient  notice  to  the  consolidated  company  to 
prevent  it  from  being  a  bona  fide  purchase  without  notice.  Whipple  v.  Union 
Pao.  Its.  Go.  28  Kan.  474,  distinguished. 
3.  BAsns—CoMTRACT  TO  ExoHANaB  Rbal  Estate— Specific  FBitFoiorANOB. 

Where  officers  of  a  railway  company  enter  into  negotiations  and  contract  for 
an  exchange  of  real  eatate,  and  the  board  of  directors  of  the  railway  company 
subsequently  authorize  the  exchange  of  tlie  Innds  to  lie  made,  and  the  deed  of 
the  company  to  bo  properly  executed  and  delivered  to  thcparty  with  whom  the 
contract  is  made,  upon  the  performance  of  certain  conditions  on  the  part  of 
such  party,  and  such  conditions  are  afterwards  compUed  with  and  perfonnanca 
of  the  contract  tendered,  specific  performance  will  be  decieed. 

In  Equity.  Bill  for  specific  performance  of  contract  for  exchange  of 
lands.    The  opinion  states  the  facts. 

James  W.  Mason,  Henry  Smith,  John  W.  Day,  and  James  A.  Trout- 
man,  for  complainant. 

John  P.  Usher,  A.  L.  Williams,  and  Charles  Monroe,  for  defendant. 

Foster,  J.    The  negotiations  for  an  exchange  of  real  estate  be- 

iProm  the  Eaoaas  Law  Journal. 
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tween  the  plaintiff  and  the  offioers  of  the  Kansas  Pacific  Railway  Com- 
pany culminated  on  the  tventy-eighth  of  Jone,  1878,  in  the  foUov- 
hig  order  of  the  board  of  directors  of  the  company : 

"Kansas  Faciflc  Kail  way  Company.  Extract  from  minutes  of  board  of  di- 
rectors: 

St.  Louis,  Jane  28, 1878. 

"Purntant  to  oaU  ofPreHdent: 

"Present — Messrs.  Perry,  Meier,  Edgell,  Treadway,  Edgerton,  and  Presi- 
dent Can-  The  president  presented  a  form  of  deed^  to  Maria  W.  McAlpine, 
to  25^  acrtaof  land  in  Wyandotte  county,  in  exchange  for  2  70-100  (2.70?) 
acres  of  land  at  the  landing,  in  Wyandotte  county,  and  asked  for  instructions 
in  regard  to  signing  the  same.  On  motion  of  Mr.  Meier,  and  seconded  by  Mr. 
Perry,  it  was  resolved  that  the  exchange  of  said  lands  be  made,  reserving  the 
right  of  way  therein,  and  the  deed  of  the  company  be  properly  executed  and 
delivered  to  Maria  W.  McAlpine,  whenever  the  land  to  be  conveyed  by  her 
has  been  released  from  the  tax  claim  thereon,  and  a  proper  deed  made  for  the 
same  is  delivered." 

In  my  opinion  this  reoord  of  the  board  of  directors  m^asares  and 
fixes  the  limits  of  the  liability  and  obligation  of  the  railroad  company 
in  this  case.  It  authorizes  the  deed  of  the  company  for  the  25^ 
acres  of  land  to  be  delivered  to  McAlpine,  whenever  the  land  ^o  be 
conveyed  by  her  has  been  released  from  the  tax  claim  thereon,  and 
a  proper  deed  made  for  the  same.  It  does  not  appear  that  McAlpine 
in  terms  accepted  this  proposition,  but  from  the  eviden<$e  and  the 
action  of  the  parties  I  think  an  acceptance  may  be  fairly  implied. 
In  a  conversation  with  Mr.  Devereanx,  the  attorney  of  the  company, 
McAlpine  expressed  the  opinion  that  the  best  way  for  him  to  remove 
the  tax  claim  wonld  be  to  buy  in  the  land  at  the  ensuing  tax  sale, 
under  the  new  law,  which  he  subsequently  did  at  an  expense  of  sev- 
eral hnndred  dollars,  and  directly  thereafter  tendered  performance  of 
the  contract.  The  company  in  the  mean  time  remained  in  the  quiet 
nse  and  occupation  of  the  ferry  tract,  (the  title  to  which,  subject  to 
a  disputed  tax  claim,  was  vested  in  Maria  W.  McAlpine.)  I  think, 
from  the  evidence  in  the  case,  this  removal  of  the  tax  claim  was  made 
by  plaintiff  because  of  the  requirement  of  the  company,  and  may  be 
r^arded  as  part  performance  of  the  contract.  At  the  time  of  mak- 
ing this  contract  the  Kansas  Pacific  Railway  was  in  the  hands  of  re- 
ceivers, but  their  rights  were  merely  temporary  possessory  rights,  the 
title  of  the  property  remaining  in  the  company,  and  at  the  termina- 
tion of  the  receivership  I  presume  the  possession  was  restored  to  the 
company.  Lewis  and  Bumham,  as  trustees,  held  a  mortgage  on  this 
25^  acres,  which  the  parties  agreed  was  to  be  released,  and  the  deed 
which  Mr.  Garr,  the  president,  presented  to  the  directors,  was  trans- 
mitted to  him  with  such  release  by  Mr.  Devereaux,  and  I  think  a  fair 
constmction  of  that  order  is  that  McAlpine  was  to  have  a  clear  title 
to  the  land. 

In  May,  1879,  a  consolidated  mortgage,  as  it  is  called,  was  made 
by  the  Kansas  Pacific  Company  to  Gould  ^d  3age,  as  trustees,  cov- 
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ering  the  36^  acres,  and  in  January.  1^80,  the  oonsoUdation  of  the 
Union  Pacific,  Kansas  Pacific,  and  Denver  Pacific  Bailwaya  was  made, 
and  together  formed  the  defendant  company.  Of  course  the  rights 
of  Gould  and  Sage  cannot  be  adjudicated  in  this  case,  as  they  are  not 
parties ;  but  it  does  appear  that  at  the  time  of  making  said  mortgage 
this  order  of  June  28,  1878,  was  a  matter  of  record  on  the  books  of 
the  company,  and  unrevoked.  McAIpine  had  got  poaaeasion,  right- 
fully or  wrongfully,  of  the  25^  acres,  and  the  company  was  in  the  use 
of  the  ferry  tract.  Under  this  state  of  facta,  it  is  claimed  by  plain- 
tifffl  that  Gould  and  Sage  took  with  notice  of  their  claim. 

The  Kansas  Pacific  Company  is  not  made  a  party  to  this  anit,  and, 
assuming  this  to  be  a  valid  and  eubsisting  contract  as  to  the  25^-  acres, 
what  are  the  liabilities  of  the  defendant  company  in  this  matter  ?  To 
determine  that  question  we  will  have  to  refer  to  the  articles  of  consol- 
idation. In  article  8  each  constituent  company  assigna  and  transfers 
to  the  consolidated  company  all  its  r^;hts,  privileges,  property,  real, 
personal,  and  mixed,  all  claims,  demands,  choses  in  action,  and  all 
property  of  every  name  and  nature,  etc.,  to  be  held,  owned,  and  con- 
trolled by  said  consolidated  company,  as  fully  and  completely  as  the 
respective  parties  hereto  can  own,  hold,  use,  or  control  the  same.  Then 
it  adds:  "This  assignment,  transfer,  sale,  and  conveyance  is  made  to 
said  consolidated  corporation,  subject  to  all  liens,  charges,  and  equities 
pertaining  thereto." 

Now  it  must  be  admitted  that  this  land  passed  to  the  defendant 
company  under  this  article.  It  is  also  true  that-  all  rights  of  the  Kan- 
sas Pacific  Company  in  this  contract  with  MoAlpine  passed  to  the  con- 
solidated company,  and  it  couM  demand  of  plaintiffs  a  performance 
thereof.  And  it  seems  to  me  it  is  equally  apparent  that  defendant 
company  does  not  stand  as  a  bona  fide  purchaser  without  notice.  With 
this  land  passed,  also,  to  the  defendant  company  all  the  rights  and 
equities  of  the  Kansas  Pacific  Company  in  this  contract,  and  the  right 
to  receive  the  deed  for  the  ferry  tract  in  exchange  for  the  25^  acres. 
The  whole  and  entire  right,  title,  and  interest,  and  equities  of  the  Kan- 
sas Pacific  Company  in  and  about  these  lands,  and  the  right  of  action, 
passed  to  the  defendant  company.  Can  the  defendant  claim  and  re- 
ceive the  benefits  of  the  contract,  the  full  o(msideration,  and  repudiate 
the  burdens  and  obligations  attending  It  ?  I  think  not.  Wat.  Spec. 
Perf.  §  512.  This  is  quite  a  different  case  from  Whipple  v.  Union  Pan. 
Ry.  Co.  28  Kan.  474.  In  that  case  it  was  sought  by  Whipple  to  charge 
the  defendant  company  with  a  general  judgment  for  unliquidated  dam- 
ages for  a  personal  injury  incurred  before  consolidation,  and  while 
the  Kansas  Pacific  Company  was  operating  the  road. 

This  case  is  a  contract  appertaining  to  specific  real  estate  trans- 
ferred by  the  articles  of  consolidation  to  the  new  company,  and  while 
the  first  clause  of  article  10  exempts  the  new  company  from  liability 
for  outstanding  debts,  obligations,  and  liabilities  of  the  constituent 
companies,  the  next  clause  reads  as  follows :  "Bat  aothiflg  herein  oon- 
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tuned  shall  j>reTent  any  valid  debt,  obligation,  or  liability  of  either 
constituent  company  from  being  enforced  against  the  property  of  the 
proper  eonstitnent  company,  vhioh  by  force  of  these  artioles  beoomeis 
the  property  of  the  consolidated  company."  This  olanse  expressly 
authorizes  the  enforcement  of  obligations  and  liabilities  against  the 
property  of  the  constituent  companies,  which  passes  ander  the  con- 
solidation to  the  new  company.  Of  course  there  can  be  no  decree  or 
money  judgment  rendered  against  the  defendant  compan^  for  the  other 
land,  but  the  plaintiff,  Mrs.  McAlpine,  is  entitled  to  a  conveyance  of 
the  25|-  acres;  and,  inasmneh  as  she  declares  herself  satisfied  with  a 
conveyance  with  usual  covenants  for  quiet  possession,  I  see  no  objec- 
tion to  granting  such  decree.  Reese  v.  Hoeekel,  68  Gal.  381;  Wat. 
Spec.  Perf.  §  434;  Wallace  t.  McLaughlin,  67  III.  68.  And  it  is  bo 
ordered. 


D.  M.'  Obbobmb  &  Co.  V.  Bbyoe  and  others. 
{OireuU  (hurt,  S.  JD.  WUwntin.  February  3, 1885.) 

1.  FitounBORT  NoTBa— Action  AGAraar  Goarantor  —  Balk  op  Maohinks— Dk- 

TBNSB  oy  Breach  of  Warrantt. 

A  breach  of  warranty  by  the  prioclpal  in  a  tranBactioQ  cannot  be  aet  up  by 
a  gaarantor  when  sued  on  his  contract  of  guaranty. 

2.  Baicb— Oocthtbr-Olaim— Jb'AiLUREOP  CoNsiDERATioii  FOR  Orioihai,  Contract. 

A  mere  counter-claim  growing  out  of  a  breach  of  warranty  is  not  available 
to  a  gaarantor  or  surety,  whether  he  be  an  Indorser  for  value  or  merely  an  ac- 
commodation iodorser;  bni  it  there  ia  any  fact  from  which  a  total  failure  of 
coDsideratton  for  the  original  contract  aifsei,  the  guarantor  or  surety  has  a 
light  to  avail  himself  of  that  fact. 

At  Law. 

O.  D.  Emery  and  Chapin,  Dey  d  Friend^  for  plaintifiF. 

Charles  B.  Pratt  and  W.  C.  WilHams,  for  defendants. 

Bteb,  J.  This  is  a  suit  at  law  upon  money  demands,  bronght  by^ 
the  plaintiff  corporation,  a  citizen  of  New  York,  against  the  defend- 
ants, Charles  H.  Sproat,  Samuel  G-.  Ormiston.  and  John  Bryce,  as  co- 
partners under  the  firm  name  of  Sproat,  Ormiston  &  Co.  It  is  al- 
lied that  Sproat  is  a  citizen  of  Minnesota,  that  Ormiston  is  a  citizen 
of  Dakota,  and  that  Bryce  is  a  citizen  of  Wisconsin.  Only  the  last- 
named  defendant  has  been  served  with  process,  and  appears  in  the 
action.  The  complaint  contains  34  causes  of  action.  In  the  first 
cause  of  action  it  is  alleged  that  at  a  time  and  place  in  the  territory 
of  Dakota,  particularly  stated,  one  Foley  executed  bis  promissory  note, 
whereby  he  promised  to  pay  to  the  order  of  the  plaintiff,  on  a  day 
named,  a  certain  sum  of  money,  with  interest;  that  as  part  of  the 
same  transaction  the  defendants  jointly  and  severally,  by  their  firm 
name,  for  value  received,  duly  indorsed  and  guarantied  the  payment 
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of  said  note  to  the  plaintiff,  at  maturity,  and  waived  demand,  protest, 
and  notice  of  non-payment  thereof;  that  this  indorsenitent,  guaranty, 
and  waiver  was  as  follows :  "For  value  received,  I  (or  we)  hereby 
guaranty  the  payment  of  the  within  note  at  maturity,  or  any  time 
thereafter,  and  waive  demand,  protest,  and  notice  of  non-payment 
thereof.  [Signed]  Sproat,  Ormiston  &  Co."  It  is  further  alleged 
that  tbereupon,  in  good  faith,  and  for  a  valuable  and  sufficient  con- 
sideration, the  note  and  guaranty  were  delivered  to  the  plaintiff,  who 
became  the  owner  and  bolder  thereof.  Demand  of  payment,  and  re- 
fasal  to  pay  by  the  defendants,  is  then  alleged.  All  the  other  causes 
of  action  are  similar  to  the  first,  except  that  promissory  notes  of  dif- 
ferent dates  and  amounts,  by  different  makers,  and  payable  at  differ- 
ent times,  are  therein  set  fortb,  the  defendants  being  charged  as  guar- 
antors upon  all  the  notes.  Copies  of  the  notes  are  annexed  to  the 
pleadings,  which  show  that  the  terms  of  those  obligations,  and  the 
guaranty  on  the  back  of  each,  correspond  with  the  allegations  of  the 
complaint. 

The  aggregate  amount  of  the  notes  is  $3,736.35,  for  which  amount, 
with  interest,  judgment  is  demanded  against  the  defendants.  The 
answer  of  the  defendant  Bryce  admits  the  citizenship  of  the  defend- 
ants as  alleged  in  the  complaint,  and  their  copartnerahip  at  the  sev- 
eral times  therein  stated.  To  the  first  cause  of  action  he  then  sets 
up  the  following  affirmative  defense :  That  on  the  fourth  day  of  De- 
cember, 1880,  Sproat,  Ormiston  &  Co.  entered  into  a  written  con- 
tract with  the  plaintiff,  by  the  terms  of  which  they  became  the  agents 
of  the  plaintiff  to  sell  certain  machinery  mentioned  therein;  that  the 
note  mentioned  in  the  first  cause  of  action  was  eiecated  by  the  maker 
thereof,  Foley,  at  the  time  a/id  place,  and  for  the  amount  stated  in 
the  complaint;  that  this  note,  at  the  time  it  was  executed,  and  before 
guaranty  of  payment  by  Sproat,  Ormiston  &  Co.,  and  before  delivery 
of  the  same  to  the  plaintiff,  was  the  property  of  the  plaintiff,  and  the 
guaranty  was  made  after  the  note  thus  became  the  plaintiff's  prop- 
erty, and  not  at  the  request  of  the  maker,  or  for  his  benefit,  but  that 
it  was  made  at  the  request  of  the  plaintiff,  and  in  accordance  with  the 
terms  of  the  contract  between  the  plaintiff  and  Sproat,  Ormiston  & 
Co.,  and  without  any  other  consideration  than  that  stated  in  the  an- 
swer ;  that  the  maker  of  the  note,  at  the  time  of  its  execution  and 
delivery,  was  pecuniarily  responsible;  that  the  note  was  taken  by 
Sproat,  Ormiston  &  Co.  for  and  in  behalf  of  the  plaintiff,  and  for  its 
benefit ;  that  no  notice  has  been  given  the  defendant  Bryce  by  the 
plaintiff  that  the  maker  of  the  note  was  not,  at  the  time  it  was  exe- 
cuted and  delivered,  pecuniarily  responsible,  or  that  the  note  was  bad 
or  hard  to  collect,  as.  by  the  terms  of  the  contract  referred  to,  it  is 
alleged  the  plaintiff  was  bound  to  do  if  such  were  the  facts;  that  the 
note  was  given  as  part  consideration  for  a  harvester  sold  by  the  plain- 
tiff to  Foley ;  that  the  plaintiff  warranted  to  Foley  that  the  harvester 
vas  well  built,  of  good  material,  and  capable  of  cutting,  if  properly 
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managed,  from  10  to  15  acres  per  day;  and  that  Foley  was  thereby 
induced  to  parohaae  tbe  maohiae.  The  breach  of  this  warranty  is 
tiien  obarged,  and  it  is  alleged  that  the  gaaranty  of  Sproat,  Ormiston 
&  Co.  was  made  and  based  upon  this  warranty,  aa  per  the  terms  of 
said  contract,  and  upon  no  other  consideration,  and  that  the  guar< 
anty  would  not  have  been  given  had  not  the  plaintiff  so  warranted 
tbe  machine  sold  to  Foley. 

Tbe  same  defense  is  interposed  to  eaob  of  the  several  oanees  of  ac- 
tion, the  defenses  differing  only  with  respect  to  the  names  of  the 
makers  of  the  different  notes  guarantied  by  Sproat,  Ormiston  &  Co.; 
and  upon  the  defenses  so  alleged,  the  defendant  Biyoe  demands  judg- 
ment that  the  plaintiff  take  nothing  by  its  suit.  The  plaintiff  now 
moves  for  judgment  against  the  defendant  Bryce  upon  the  pleadings ; 
the  general  ground  of  the  motion  being  that  the  answer  sets  up  no 
valid  defenses  to  the  plaintiff's  demands,  and  by  stipulation  between 
the  parties  the  court  is  now  to  pass  upon  this  motion. 

The  motion,  in  the  form  in  which  it  is  made  and  submitted,  seems 
to  be  equivalent  to  a  demurrer  to  the  answer,  and  the  principal  ques- 
tion  a^aed  is  whether  it  is  competent  for  the  defendant  Bryce  to 
set  up  as  a  defense  to  the  action  a  breach  of  the  warranty  given  by 
the  plaintiff  to  the  purchasers  of  machines.  The  determination  of 
the  question  thus  presented  appears  Urgely  to  depend  upon  tbe  con- 
struction to  be  given  to  the  contract  entered  into  between  the  plain- 
tiff and  Sproat,  Ormiston  &  Go.  The  contention  of  the  defendant  is 
that  Sproat,  Ormiston  &  Go.  had  already  by  their  contract,  in  legal 
effect  at  least,  guarantied  or  become  liable  for  the  payment  of  the 
purchase  price  of  the  machines;  that  it  was  not  necessary  to  guar- 
anty payment  of  tbe  notes;  that  the  machines  were  in  the  outset 
sold  c<Hiditionally  to  Sproat,  Ormiston  &  Go. ;  that  the  defendants  be* 
came  liable  therefor  under  the  contract;  that,  thereFore,  the  warranty 
given  by  the  plaintiff  to  purchasers  of  machines  inured  to  the  bene- 
fit of  Sproat,  Ormiston  <b  Co. ;  and  that  the  consideration  for  tbe  guar- 
anty of  the  notes  was  the  plaintiff's  warranty  of  the  machines.  It  is 
true  that  tbe  contract,  in  its  preliminary  recitals,  states  that  the  par- 
ties have  bai^ined  for  the  conditional  sale  of  the  machines  to  Sproat, 
Ormiston  &  Co.;  but,  looking  at  the  contract  in  its  entirety,  it  seems 
evident  that  what  the  parties  contemplated  was  a  sale  of  the  machines 
as  the  property  of  the  plaintiff,  .by  Sproat,  Ormiston  &  Co.,  as  the 
plaintiff's  agents,  to  third  parties,  with  an  obligation  on  the  part  of 
Sproat,  Ormiston  &  Co.  to  account  for  the  proceeds  in  the  manner 
prescribed,  and  with  a  reserved  right  in  the  plaintiff,  in  certain  con- 
tingencies, to  make  Sproat,  Ormiston  &  Co.  their  absolute  debtors  for 
the  machines.  Many  of  the  important  provisions  of  the  contract  con- 
tain language  expressive  of  the  relation  of  principal  and  agent.  If, 
by  virtue  of  the  contract,  a  sale  outright  of  tbe  machines  to  Sproat, 
Ormiston  &  Co.  was  intended,  or  if  there  was  thereby  created  an  ab- 
Bolnte  liability  to  pay  for  all  machines  furnished,  many  of  the  pro- 
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Tieions  of  the  contract  ^oald  seem'to  be  saperflaons  and  quite  mean- 
ingless. The  defendants  were  to  receive  the  machines  under  the  con- 
tract at  certain  retail  prices,  less  a  certain  discount  for  commissions. 
They  were  not  to  sell  or  become  interested  in  the  sale  of  any  mowing  and 
reaping  or  self-binding  maehines  other  than  those  manufactured  by 
the  plaintiff.  Their  agreement  was,  as  we  find  it  expressed  in  the 
contract,  to  make  all  reasonable  efforts  to  sell  the  machines  to  re- 
sponsible  persons  only,  and  only  within  certain  territory;  and  this 
agreement,  which  also  includes  an  obligation  with  reference  to  ad- 
vertising machines  and  canvassing  territory,  supports  the  view  that 
an  agency  was  established.  And  in  case  of  violation  of  these  stip- 
ulations it  was  declared,  in  effect,  that  Sproat,  Ormiston  &  Co.  were 
to  be  liable  for  machines  at  their  full  retail  prioe,  without  any  dis- 
count or  commission. 

The  defendants  also  contracted  to  make  prompt  settlement  with 
parchasers  of  machines  upon  delivery  of  the  same,  and  to  see  that  all 
maehines  sold  were  properly  set  up  and  operated;  that  aX\  machines 
received  from  the  plaintiff  should  be  sold  either  for  cash,  or  good  and 
approved  notes,  or  for  part  cash  and  part  good  notes.  And  it  was  ex- 
pressly stipulated  that  all  such  machines  should  be  and  remain  the 
property  of  the  plaintiff  until  so  sold  or  otherwise  settled  fori  Pro- 
vided in  the  contract,  and  that,'  when  sold  for  oash,  either  in  "whole 
or  in  part,  the  moneys  received,  to  the  amonnt  of  the  price  for  said 
machines,  should  be  received  by  Sproat,  Ormiston  &  Co.  as  the  mon- 
eys of  the  plaintiff,  and  be  transmitted  to  the  plaintiff  without  de- 
lay; that  when  not  wholly  paid  for  in  cash,  a  note  of  the  form  pre- 
scribed by  the  plaintiff  should  be  taken  for  the  unpaid  balance,  signed 
by  the  purchaser,  and  payable  to  the  order  of  the  plaintiff,  and  that 
the  same  should  be  indorsed,  and  the  payment  thereof  guarantied  by 
Sproat,  Ormiston  &  Co.,  waiving  demand,  protest,  and  notice  of  non- 
payment; that  all  such  notes  should  become  and  bo  the  property  of 
the  plaintiff  immediately  when  executed,  and  be  transmitted  to  the 
plaintiff  without  delay;  such  notes  to  bear  10  per  cent,  interest  from 
the  date  of  the  sale  or  delivery  of  the  machine  for  which  they  were 
given.  It  was  also  provided  by  the  contract  that  for  the  purpose  of 
ascertaining  the  responsibility  of  makers  of  notes  given  in  payment 
of  machines  undfr  the  contract,  an  agent  of  the  plaintiff  should  have 
the  privilege  of  submitting  the  same  to  a  cashier  of  a  bank,  or  some 
other  responsible  person  acquainted  with  the  general  pecuniary  stand- 
ing and  responsibility  of  the  people  of  the  neighborhood,  and  that  any 
of  such  notes  which  be  should  pronounce  bad,  or  bard  to  eollect  of 
che  makers  thereof,  might  be  returned  to  Sproat,  Ormiston  ft  Co., 
who  should  give  cash  or  other  notes  therefor,  which  notes  such  cash- 
ier, or  other  responsible  person,  should  pronounce  good  and  collect- 
ible. Embodied  in  the  contract  is  the  form  of  a  warranty  which  was 
to  be  given  to  purchasers  on  sales  of  maehines.  This  warranty  is  aa 
follows : 
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"AH  oar  mitclifnes  are  warranted  to  be  well  built,  of  good  material,  and 
capable  of  cutting,  if  properly  managed,  from  ten  to  fifteen  acres  per  day.  If. 
on  starting  the  machine,  it  ahoiUd  in  any  way  prove  defective  and  not  work 
well,  the  purchaser  sh»ll  give  prompt  notice  to  the  agent  of  whom  he  pur- 
chased it,  and  allow  ti  me  for  a  person  to  be  sent  to  put  it  in  order.  If  it  can- 
not then  be  made  to  do  good  work,  the  defective  part  will  be  replaced,  or  the 
machine  taken  back  and  the  payment  of  money  or  notes  returned.  Keeping 
the  machine  during  harvest,  whether  kept  in  use  or  not*  without  giving  notice 
as  above,  shall  be  deemed  conclualTe  evidence  that  the  machine  fills  the  war- 
ranty." 

Another  provision  of  the  contract  was  this :  that  in  case  any  of  the 
machines  shonld  remain  unsold  at  a  time  specified,  it  should  be  op- 
tional with  the  plaintiff  then  or  at  any  time  thereafter  to  receive  them 
back,  or  to  require  payment  therefor  by  Sproat,  Ormiston  &  Go.  at 
the  price  specified  in  the  contract,  less  the  discount,  with  interest, 
or  to  reqaire  a  renewal  of  the  contract  for  snch  machines  by  Sproat, 
Ormistcni  &Co.;  and  in  case  theplaintiflf  should  elect  to  receive  back 
snch  nnsold  machines,  then  Sproat,  Ormiston  &  Co.  agreed  to  store 
the  machines  without  charge  until  a  certain  time,  and  pay  all  local 
taxes  that  might  be  assessed  upon  them,  and  to  deliver  them  at  any 
time  required,  at  any  convenient  railroad  depot,  free  of  all  bacic 
freight  or  ohai^  for  storage  or  handling;  and  it  was  also  agreed 
either  to  renew  the  contract  or  make  a  new  one  with  the  plaintiff  upon 
certain  terms;  in  either  case  such  contract  to  cover  such  unsold  ma- 
chines. Or,  in  case  the  plaintiff  should  elect  to  receive  back  any  of 
such  machines,  then  Sproat,  Ormiston  &  Go.  agreed  to  settle  and  pay 
for  them,  and  give  their  notes  for  the  amount  thereof,  payable  at 
specified  times,  with  interest. 

There  was  also  a  clause  in  the  contract  by  virtue  of  which  the 
plaintiff  reserved  the  right  to  revoke  the  contract  at  any  time  upon 
the  happening  of  certain  contingencies,  and  that  immediately  upon 
such  revocation  all  the  machines  previously  delivered  to  Sproat,  Or- 
miston &  Go.,  and  remaining  unsold,  should  be  deemed  to  be  in  the 
possession  of  the  plaintiff,  without  any  claim  thereon  by  Sproat,  Or- 
miston &  Co.;  and  that  any  sales  made,  changing  the  conditions, 
prices,  teirms  of  sale  or  warranty,  as  provided  in  the  contract,  should 
be  made  at  the  risk,  responsibility,  and  cost  of  Sproat,  Ormiston  &  Go. 

Thos  it  will  be  seen  that  under  certain  circumstances  occurring  in  the 
prosecution  of  the  business,  or  upon  the  happening  of  certain  contin- 
gencies, the  plaintiff  was  to  have  and  did  have  the  right  to  treat 
Sproat,  Ormiston  &  Go.  as  its  absolute  debtors  for  machines  furnished 
them  and  remaining  unsold.  ,  Still,  it  was  evidently  contemplated 
that  all  machines  sold  should  be  disposed  of  as  the  property  of  the 
plaintiff,  and  that  all  notes  taken  and  moneys  received  on  account  of 
sales  should  also  be  the  property  of  the  plaintiff  in  its  absolute  right. 
And  the  court  does  not  see  how  the  conclusion  is  to  be  avoided,  that 
in  the  sale  of  machines,  Sproat,  Ormiston  &  Go.  were  acting  as  the 
plaintiff's  sgente  or  representatives,  not  themselves  holding  the  title 
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to  the  machines,  bat  liable  as  BQch  agents  to  aoconni  for  the  proceeds 
of  sales.  It  does  not  follow  that  because  in  certain  contingencies  the 
plaintitf  had  the  right  or  option  nnder  the  contract  to  hold  Spioat,  Or- 
miston  &  Co.  liable  for  the  machines,  they  are  to  be  regarded  as  charge- 
able in  the  first  instance,  and  in  any  event,  with  the  retail  price  of 
the  machines.  If  the  parties  dealt  with  the  machines  sold  as  the 
property  of  the  plaintiff,  it  may  well  be  assumed  that  the  relation  be- 
tween them  as  to  such  machines  was  that  of  principal  and  agent,  and 
that  they  understood  and  intended  that  the  plaintiff  was  to  look  for 
p^ment  to  the  maker  of  the  note  and  the  subsequent  guarantors, 
either  or  both.  Then,  as  the  court  understands  the  pleadings  and 
the  contract,  (a  copy  of  which  is  annexed  to  the  answer,)  Sproat, 
Ormiston  &  Co.  sold  the  machines  in  question  to  the  various  makers 
of  the  notes  in  suit  as  the  property  of  the  plaintiff,  and  in  behalf  of 
the  plaintiff  executed  to  snob  purchasers  the  warranty  which  the  con- 
tract required  to  he  aven  in  each  case  of  sale.  This  warranty  was 
the  obligation  of  the  plaintiff.  From  the  allegations  of  the  answer  it 
is  evident  that  the  remedy  which  the  purchasers  of  machines  would 
have  if  there  was  a  breach  of  the  warranty,  would  be  one  against  the 
plaintiff,  and  not  against  Sproat,  Ormiston  &  Go. 

The  question,  therefore,  is,  does  a  breach  of  this  warranty  alone 
constitute  a  defense  to  this  suit  against  Sproat,  Ormiston  &  Co.  upon 
their  contract  of  guaranty,  by  virtue  of  which  they  guarantied  the  pay- 
ment of  the  notes  received  on  the  sale  of  the  machines?  The  court 
is  of  the  opinion  that  it  does  not.  The  breach  of  warranty,  if  shown, 
would  not  give  the  defendants  a  right  of  action  against  the  plaintiff, 
nor  necessarily  cause  them  any  damage.  The  makers  of  the  notes 
might  have  a  right  of  action  against  the  plaintiff  for  damages  sus- 
tained by  them  in  consequence  of  the  breach,  or  they  might  eet  off 
or  recoup  their  damages  in  a  suit  against  them  upon  the  notes.  There 
is  no  averment  in  the  answer  that  Sproat,  Ormiston  &  Co.,  or  the  de- 
fendant Bryce,  have  sustained  ^ny  injury  on  account  of  the  alleged 
failure  of  the  machines  to  answer  the  requirements  of  the  warranty. 
There  is  no  allegation  that  the  makers  of  the  notes  have  sought  to 
enforce  any  remedy  against  the  defendants,  or  that  they  are  under 
any  liability  to  such  makers  on  account  of  the  alleged  breach  of  war- 
ranty. Until  some  injury,  actual  or  threatened,  has  resulted  .to  the 
defendants  from  some  claim  made  against  them  by  the  makers  of  the 
notes,  how  can  it  be  said  that  they  can  avail  themselves  of  the  defense 
here  interposed,  in  an  action  wherein  their  liability  to  the  plaintiff  as 
guarantors  of  the  notes  is  sought  to  be  enforced?  The  makers  of  the 
notes  can,  I  think,  alone  elect  to  set  up  the  defense  of  breach  of  war- 
ranty given  on  the  sale  of  the  machines,  and  they  are  not  parties  to 
this  action.  The  defense  is  one  not  arising  out  of  the  defendants'  con- 
tract of  guaranty.  The  liability  of  the  plaintiff,  if  any,  resulting  from 
a  breach  of  their  warranty,  is  one  wholly  in  favor  of  the  purchasers 
ol  the  machines.   It  is  hardly  correct  to  say  that  the  consideration 
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for  \he  guaranty  of  the  notOB  by  the  defendants  was  tlie  plaintiff's 
warranty  of  the  machines. 

Looking  at  the  contract  in  qnestion  from  its  four  eomera,  so  to 
speak,  the  oonsideration  for  the  guaranty  eonsiBted,  among  other 
things,  of  the  benefits  and  profits  which  Sproat,  Ormiston  &  Co.  were 
to  realize  from  sales  of  the  plaintiff's  machines,  and  from  the  relation 
in  which  they  stood  to  the  plaintiff  as  its  representatives,  having,  by 
virtue  of  the  contract,  the  right  to  engage  in  the  business  of  selling 
machines  for  the  plaintiff.  They  chose  to  agree  that  they  would  goaN 
anty  the  payment  of  all  notes  taken  for  machines  wHch  were  not 
sold  for  cash.  By  guarantying  the  notes  in  suit  they  complied  with 
that  obligation  of  their  contract.  No  damage  or  injury  has  resulted 
to  them,  BO  far  as  here  appears,  from  the  alleged  breach  of  the  war- 
rant which  the  plaintiff  gave  to  purehasers  of  machines.  And  the 
ooort  does  not  perceive  that  there  is  any  substantial  distinction  be- 
tween this  case  and  cases  cited  on  the  argument,  wherein  it  has  been 
held  that  a  breach  of  warranty  by  the  principal  in  a  transaction  can- 
not be  set  up  by  a  guarantor  when  sued  on  his  contract  of  guaranty. 
GiUespis  v.  Torrance,  2&  N.  Y.  806;  Lasher  T.  WiUiamton,  55  N.  T. 
619;  Henry  v.  DaUjf,  17  Hun,  SlOrHiner  T.  Newton,  80  Wit.  640. 
It  is  true  that  these  were  oases  where  indorsers,  for  the  accommoda- 
tion of  the  makers  of  notes,  or  the  surety  of  the  makers,  sought  to  avail 
themselves,  in  a  suit  by  the  payee,  of  a  breach  of  warranty  by  way  of 
defense,  recoupment,  or  counter-claim;  but  the  principle  governing 
the  determination  of  those  claims  seems  to  be  applicable  to  the  case 
at  bar.  The  defenses  here  interposed  do  not  arise  upon  a  failure  of  the 
consideration  of  the  contract  on  which  the  plaintiff's  action  is  founded. 
They  are  rather  to  be  regarded  as  the  setting  off  of  distinct  causes  of 
action,  one  against  the  other.'  The  non-performance  of  the  plaintiff's 
engagement  to  the  makers  of  the  notes  is  not  to  be  regarded  as  a  fail> 
ore  of  consideration,  but  as  an  independent  cause  of  action  which  the 
makers  of  the  notes,  and  they  only,  may  assert.  It  is  in  their  election 
to  determine  whether  it  shall  be  used  defensively,  or  whether  they 
will  bring  their  own  actions  for  the  damages,  or  whether  they  will 
forego  their  claims  aUogether.  The  defendants  have  no  control  over 
them  in  this  respect,  and  cannot  borrow,  or  avail  themselves  of  their 
right.    Lather  t.  WiUiamson,  tupra. 

Of  coarse  it  will  be  understood  that  these  observations  are  made 
upon  the  state  of  facts  disclosed  in  the  pleadings  before  the  court. 
In  McDonald  Manuf'g  Co,  v.  Moron.  52  Wis.  203,  S.  C.  8  N.  W.  Rep. 
864,  it  was  held  that,  in  an  action  against  an  accommodation  indorser 
of  promissoiy  notes,  the  facts  that  the  notes  were  given  for  a  machine 
warranted  to  answer  certain  purposes,  but  which  proved  on  trial  to 
be  absolutely  worthless  for  such  purposes,  that  the  plaintiff  took  the 
notes  with  notice  of  the  warranty  and  of  the  breach  thereof,  and  after 
the  maturity  of  the  notes,  and  that  the  principal  maker  was  utterly 
insplventi — entitled  the  indorser  to  be  sabrogated  to  the  rights  which 
v.9SF,no.4 — 19 


Dgi  ized  by  Google 


178 


VXDSBAL  BBPOBTBB. 


the  maker  would  have  in  snch  a  suit  against  him.  But  saoh  a  state 
of  facts  does  not  appear  in  the  case  in  judgment. 

Aultman  v.  Thompson,  19  Fed.  Rbp.  490,  was  cited  by  ooonBel  for  the 
defendants  on  the  argument.  The  opinion  of  the  coart  in  that  case 
does  not  disclose  the  facts  developed  at  the  trial  upon  which  the  rul- 
ing was  made,  and  it  is  not  by  any  means  clear  from  the  opinion  that 
the  qnration  here  presented  was  there  either  discussed  or  determined. 
Since  the  submission  of  the  present  motion,  the  record  in  that  case 
has  been  furnished  by  counsel  for  the  -defendant,  from  which  it  ap- 
pears that  the  suit  was  one  against  the  defendant  as  guarantor  of 
certain  notes  executed  by  one  Valentine  for  machines  sold  to  Valen- 
tine through  the  defendant,  who  was  Aultman  &  Co.'a  ^;ent  under  a 
certain  contraot  between  the  parties.  There,  as  here,  was  a  war- 
ranty of  the  machiues  by  Aultman  &  Go.  to  the  purchaser.  And, 
among  other  defenses  interposed,  a  breach  of  warranty  was  alleged. 
Further,  that  Aultman  &  Co.  attempted  by  certain  changes  to  make 
the  machines  fulfill  the  warranty,  but  failed;  and  that  thereupon  the 
purchaser,  Valentine,  rescinded  the  contract  and  tendered  back  the 
machines  to  Aultman  &  Co.,  and  notified  them  that  he  elected  to  so 
rescind  the  contract  and  return  the  machines.  It  was  further  alleged 
by  way  of  defense  that  the  defendant's  guaranty  was  made  without 
any  knowledge  of  the  warranties  of  the  machines ;  that  the  changes 
in  the  machines,  in  order  to  make  them  fulfill  the  requirements  of 
the  warranties,  were  made  without  the  defendant's  knowledge;  that 
they  were  wholly  worthless,  and  therefore  that  there  was  a  total  fail- 
ure of  consideration  for  the  guaranty.  Thus  it  will  be  seen  that  the 
defense  in  that  case  was  not  merely  breach  of  warranty  and  counter- 
claim arising  therefrom,  bat  a  rescission  of  the  contract  by  the  par- 
chaser  of  the  machines,  founded  upon  a  breach  of  warranty  which 
was  incorporated  in  the  purchaser's  notes,  and  the  total  fiulure  of 
consideration  for  the  guaranty. 

Such  a  defense,  as  I  understand  the  case,  was  held  admusible  by 
the  court.  In  the  case  at  bar  the  defense  is  not  based  upon  any  re- 
scission of  the  contract  of  purchase  by  the  purc);iaser  of  the  machines 
and  a  failure  of  consideration,  but  opon  a  mere  counter-claim  arising 
out  of  an  alleged  breach  of  warranty.  No  rescission  of  the  contract 
of  purchase  is  here  set  up,  and  I  understand  the  rule  to  be,  under  the 
authorities,  that  a  mere  counter-claim,  growing  oat  of  a  breach  of 
warranty,  is  not  available  to  a  guarantor  or  suretr^,  whether  he  be  an 
indorser  for  value  or  merely  an  accommodation  indorser;  but  that  if 
there  is  any  fact  from  which  a  total  failure  of  consideration  for  the 
original  contract  arises,  the  guarantor  or  surety  has  a  right  to  avail 
himself  of  that  fact.  In  the  case  cited  the  machines  failed  to  meet 
the  terms  of  the  sale,  and  were,  in  fact,  returned  by  the  purchaser. 
And  in  some  of  the  defenses  to  that  action  it  was  also  alleged  that 
the  purchaser  of  the  machines  was  wholly  insolvent.  So  that  the 
case  would  appear  to  stand  upon  the  same  footing  as  McDonald 
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Manufg  Co.  v.  Moran,  mpra.  For  the  reasons  stated  I  am  of  the 
opmion  that  Aultman  t.  Thompson  is  not  a  controlling  aathority  upon 
the  question  here  in  judgment.  The  facts  in  the  two  casee,  and  the 
character  of  the  defenses  as  difidosed  by  the  record,  are  materially 
dissimilar. 

Upon  the  argument  of  the  plaintiff's  motion  for  judgment  some 
other  points  affecting  the  sufficiency  of  the  defendant's  answer  were 
made,  but  they  were  points  which,  if  ruled  against  the  pleading,  would 
still  leave  it  amendable;  and  counsel  were  understood  to  nnite  in  a 
request  for  the  judgment  of  the  coart  upon  the  prinoipal  question, 
namely:  Whether  the  defendants,  as  guarantors  of  the  notes  in  suit, 
coold  defend  this  action  on  the  ground  alone  of  a  breach  of  the  con- 
tract of  warranty  made  between  the  plaintiff  and  the  parohasers  of  the 
machines.  Upon  that  question  the  court  entertains  the  views  which 
have  been  expressed,  and,  unless  the  difficulties  that  have  been  sug- 
gested in  the  way  of  setting  up  the  defenses  here  interposed  can  be 
remedied  by  amendment  of  the  answer,  the  court  is  of  the  opinion 
that  these  defenses  are  unavailing  against  the  application  for  judg- 
ment. 


Fbbbton  and  others  v.  Ganaduh  Bake  of  Gohhbbob. 


BaHKS  and  BaKKIMO — CLBABIVQ-HOUBB— PaTVKKT  UlTDBR  HlSTAXB. 

U.  deposited  certnia  collaterals  with  P.,  K.  &  Co.,  baokerg  and  members  of  the 
Chicago  Clearing- house,  with  the  underutamling  that  he  should  have  a  right  to 
draw  checks  on  them  to  within  10  per  cent,  of  the  value  of  the  securities.  On 
August  S,  1881,  C.  drew  hU  cbeck  for  $4,000,  which  was  deposited  with  the  de- 
fendant bank,  ftlso  a  member  of  the  clearing-house,  to  his  credit^  and  went 
into  the  exchanges  for  collection  through  the  cleariog- house  on  the  morning  of 
August  6th.  Oiider  the  roles  of  the  clearing-house  each  member  was  required 
to  pay  its  balances  to  the  clearing-house  hy  12  o'clock,  and  any  check  which 
was  found  not  to  be  good  when  relumed  from  the  clearing-house  to  tlie  bank 
against  which  It  was  drawn,  was  to  be  returned  to  the  bane  which  collected  it 
through  the  clearing-house  by  half  past  1  o'clock  of  the  same  dar.  When 
OL's  ehsclE  came  from  the  clearing-house  into  P. ,  K.  &  Co.'s  bank,  his  account 
was  examined  and  the  collaterals  deemed  sufticient  to  pay  that  check  and  others 
drawn  on  them  by  him,  and  they  were  handed  over  to  the  book-keeper  to  be 
charged  into  his  account.  At  42  minutes  past  1,  P.,  E.  &.  Oo.  heard  that  0.  had 
failed,  when  a  second  examination  was  had  and  It  was  found  that  a  mistake 
had  been  made,  whereupon  the  check  was  sent  to  defendant  bank  and  payment 
demanded  at  15  minutes  before  2  o'clock  and  refused.  P.,'K.  &  Co.  brought 
suit  against  defendant  to  recover  the  amount  of  the  check  as  money  paid  under 
mistake.  Meld,  that  they  were  not  entitled  to  recover  i  dlstloguiahing  ifer- 
eJutnW  Nat.  Bank  v.  Natimai  Ea^  Bank,  101  Maaa.  281. 


At  Law. 

J,  P,  Wilson,  for  plaintiffs. 
W,  H.  Swift,  for  defendant. 

Blodoett,  J.  This  is  an  action  in  assumpsit  to  recover  the  amount 
of  a  obeek  drawn  on  the  plaintiffs  by  Gardner  P.  Gomstock,  August 
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5,  1881,  for  the  snm  of  $4,000,  deposited  with  the  defendant,  the  Ca- 
nadian Bank  of  Commerce,  by  Comstoek  to  bis  credit,  and  paid  bj 
the  plaintiffs  to  the  clearing-house,  as  plaintiffs  claim,  by  mistf^e  as 
to  the  condition  of  Gomstook's  aooount. 

The  main  facts  in  the  case,  which  I  deem  material  for  the  purpose 
of  disposing  of  the  question,  are  briefly  these : 

Both  the  firm  of  Preston,  Kean  &  Co.  and  the  Canadian  Bank  of 
Commerce  were  members  of  the  Chicago  Clearing-house  at  the  time 
tills  check  was  drawn  and  paid.  Gardner  F.  Comstook  carried  on 
business  in  the  city  of  Chicago  under  the  name  of  G.  P.  Comstoek  & 
Co.,  and  had  an  account  both  with  the  defendant  bank  and  the  bank- 
ing firm  of  Preston,  Kean  &  Co.  So  far  as  the  proof  shows,  the  ac- 
count with  the  defendant  was  an  ordinary  deposit  account  for  what- 
ever money  was  deposited  in  the  due  course  of  Comstock's  business 
with  the  defendant  as  Comstock's  banker.  The  account  that  Com- 
stoek kept*  with  the  plaintiffs,  Preston,  Kean  &  Co.,  was  not  strictly 
a  deposit  account,  but  was  an  arrangement  for  credit;  that  ia,  Com- 
stoek left  with  the  firm  of  Preston,  Kean  &  Co.  warehouse  receipts 
for  grain  and  provisions,  and  against  these  pledges  of  collaterals  it 
was  understood  that  Comstoek  should  have  a  right  to  draw  checks 
to  the  extent  of  the  market  value  of  the  articles  represented  by  these 
securities;  that  is,  the  agreement  was  that  they  were  to  pay  his  checks 
to  within  10  per  cent,  of  the  value  of  the  securities  deposited  with 
them.  On  August  5,  1881,  Comstoek  drew  his  check  on  the  plain- 
tiffs for  $4,000,  which  was  deposited  with  the  defendant  bank  to  the 
credit  of  Comstoek,  and  went  into  the  exchanges  for  collection  through 
the  clearing-house  on  the  morning  of  August  6th.  By  the  rules  of  the 
clearing-house  each  member  must  pay  its  balances'  to  the  clearing- 
house, whatever  they  are,  by  13  o'clock  of  that  day,  and  any  check 
which  is  not  found  to  be  good,  when  returned  from  the  clearing-house 
to  the  bank  against  which  it  is  drawn,  must  be  returned  to  the  bank 
which  collected  it,  through  the  clearing-house,  by  half  past  1  o'clock 
of  the  same  day.  The  checks  usually  come  into  the  banks  from  the 
clearing-house  at  from  11  to  half  past  11  o'clock  each  day,  and  the 
cheek  in  question  came  to  the  banking-liouse  of  the  plaintiffs  about 
half  past  11.  When  the  checks  from  the  clearing-house  on  the  day 
in  question  came  into  the  plaintiffs'  bank  they  were  looked  over  by 
the  cashier  and  assistant  cashier,  and  passed  upon  as  soon  as  they 
could  be  in  thg  due  course  of  business,  and  before  half  past  1  o'clock 
this  check  and  the  collaterals  deposited  with  Comstoek  had  been  ex- 
amined, and  the  collaterals  deemed  sufficient  to  justify  the  payment 
of  the  check  in  question,  together  with  five  other  checks  drawn  by 
Comstoek  on  the  plaintiffs,  amounting  in  all  to  about  $13,000,  and 
they  were  handed  over  to  the  book-keeper  to  be  charged  up  to  Corn- 
stock's  account.  At  about  42  minutes  past  1  o'clock  information  came 
to  the  plaintiffs*  bank  that  Comstoek  had  failed  to  make  good  his  mar- 
^(ins  on  the  board  of  trade,  and  the  cashier  directed  the  assistant  cash- 
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ier  to  look  over  Comstoek'B  collaterals  again.  Tbe  assistant  cashier 
testifies  that  he  re-examined  the  collaterals  at  once  and  found  that 
he  had  made  a  mistake  the  first  time,  and  that  the  collaterals  in  hand 
were  not  sufficient  to  meet  tbe  checks  which  had  been  drawn.  Ho 
at  once  sent  a  messenger  with  tbe  cheek  in  question  to  the  defendant 
bank,  and,  as  the  proof  shows  without  dispute,  it  was  presented  to  the 
defendant  and  payment  demanded  at  15  minutes  before  o'clock, 
which  payment  was  refused.  At  the  eame  time  another  of  Gomstock's ' 
checks  for  about  $4,500,  which  had  come  in  to  the  clearing-house 
from  the  Commercial  National  Bank,  was  also  returned  to  that  bank. 

The  plaintiffs  seem  to  rest  their  right  of  action  solely  on  tbe  prin- 
ciple that  this  is  money  paid  by  reas(»i  of  a  mistake  in  the  first  ex- 
amination of  Comstock's  account  by  their  cashier;  that  they  would 
have  returned  the  check  to  the  defendant  before  half  past  1  o'clock, 
if  their  cashier  had  not,  from  the  examination  he  first  made  of  Gom- 
stook's  collaterals,  concluded  them  sufficient  to  justify  them  in  pay- 
ing; but  tbe  cashier  states  tiiat  on  making  a  second  computation  of 
the  value  and  amount  of  coUaWrals  held  by  tbem,  he  found  that  he 
had  counted  one  item  twice  and  thereby  made  tbe  amount  too  large. 

The  authority  mainly  relied  on  by  the  plaintiffs,  aside  from  tbe 
general  proposition  that  money  paid  by  mistake  may  be  recovered 
back,  is  the  case  of  Merchants*  Nat.  Bank  v.  National  KagU  Bank, 
101  Mass.  281.  That  was  a  clearing-house  ease,  and  like  this  in  many 
important  particulars.  The  rule  in  the  Boston  Clearing-house  required 
that  checks  which  were  found  not  good  should  be  returned  by  a  certain 
hour  of  tbe  day  oa  which  they  were  received  from  the  clearing-house ; 
but,  in  that  case,  the  plaintiff  bank  attempted  in  apt  time  to  comply 
with  the  rule,  sent  its  messenger  to  the  defendant  bank  with  the 
check,  and,  the  messenger  mistaking  tbe  directions,  went  to  tbe  wrong 
bank,  and  by  reason  of  being  obliged  to  return  for  more  explicit  direc- 
tions, was  a  few  minutes  late  in  the  presentation  of  tbe  check  at  the 
defendant  bank,  and  the  court  held  .that,  under  the  circumstances, 
this  was  money  paid  by  mistake. 

The  rule  of  tbe  Chicago  Clearing-house  is  found  in  section  b  of  the 
constitution  of  that  body,  and  is  as  follows :  "All  checks  received  in 
the  morning  exchanges  not  found  good  are  to  be  returned  the  same 
day  received,  before  one  and  a  half  p.  m.,  to  the  member  from  whom 
received,  who  shall  immediately  reimburse  the  bolder  of  tbe  same." 
Section  11  of  the  constitution  of  tbe  clearing-house  also  contains  the 
following  clause:  "These  articles  of  association  shall  be  approved  by 
the  respective  banks  or  bankers  becoming  members,  and  from  that 
day  shall  become  operative  and  binding." 

There  is  no  doubt  of  the  general  principle  that  money  paid  under  a 
mistake  of  fact  may  be  recovered  back;  but  it  is  equally  true  and 
equally  a  fundamental  proposition  of  law  that  parties  who  are  com- 
petent to  make  a  contract  may  agree  within  what  time  they  may  cor- 
rect mistakes,  if  they  are  made.  Every  one  at  all  familiar  with  bank- 
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ing  bnsineBS  kno-ws  that  in  the  dispatch  and  haste,  or  apparent  hnste, 
with  which  large  sums  of  money  and  compliokted  accounts  are  han- 
dled and  buainess  transacted  during  banking  hours,  mistakes  are  lia- 
ble to  ocoor;  aud  the  rapidity  with  which  the  different  accoonts  are 
adjusted  at  the  olearing-honse  is  sneh  as  to  make  it  possible,  if  not 
probable,  that  mistakes  will  occur;  and  it  is  therefore  entirely  com- 
petent for  parties  who  are  dealing  with  each  other  through  an  agency 
like  the  Chicago  Clearing-house  to  make  an  agreement  as  to  the  time 
within  which  saoh  mistakes  shall  be  rectified.  I  cannot  construe  this 
rule  of  the  Chicago  Olearing-honse  as  anything  else  than  an  agree- 
ment that  checks  shall  be  returned  by  half  past  1  o'clock  to  the  bank 
6nm  which  they  come,  when  they  are  found  not  good;  that  is,  it  is  a 
contract  stipulation  to  that  purport  and  effect  between  the  members 
of  the  olearing-honse.  Mow  the  question  is,  shall  a  mistake  made 
by  the  bank  against  whom  a  check  was  drawn  be  allowed  to  abro- 
gate that  rule? 

It  seems  to  me  that  the  Boston  case  has  gone  to  the  very  verge  ot 
the  application  of  the  rule  that  mon%  voluntarily  paid  under  a  mis- 
take can  be  recovered  back;  and  it  is  noticeable  that  the  next  suc- 
ceeding ease  in  the  volume  of  Massachusetts  Reports  in  which  the 
case  relied  upon  by  the  plaintiffs  is  reported,  was  where  a  bank  sued 
to  recover  on  the  ground  they  had  paid  a  checl^  by  reason  of  having 
made  a  mistake  of  fact  as  to  the  amount  to  the  credit  of  the  drawer, 
and  the  court  held  that  no  such  recovery  could  be  allowed,  becanse  it 
was  laches  to  make  such  a  mistake  of  fact. 

If  parties  competent  to  contract  within  what  time  they  may  correct 
mistakes  in  their  dealings  with  each  other  have  so  contracted,  it  seems 
to  me  the  courts  have  no  right  to  override  or  disregard  such  an  agree- 
ment. If  a  mistake  which  is  discovered  within  an  hour,  or  within 
10  minutes,  after  the  expiration  of  the  time  limited  by  the  agreement 
for  its  correction  may  be  corrected,  I  can  see  no  reason  why  it  cannot 
be  o«nreoted  a  week  afterwards,  or  whenever  it  is  discovered.  The 
Massachusetts  court  puts  its  decision  on  the  ground  that  you  may  cor- 
rect a  mistake  of  this  kind  at  any  time  after  it  is  discovered,  if  it  places 
the  party  to  whom  the  check  is  returned  in  no  worse  condition  than 
it  woold  have  been  if  it  had  been  returned  within  the  stipulated  tima; 
thus  overlooking  the  rule  that  parties  may  agree  that  they  sball  not 
have  the  right  to  correct  mistakes  unless  done  within  a  limited  time. 

The  issues  vte  found  for  defendant. 
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Hms  V.  BioxBLHoupt. 
iOlrmsU  (hurt,  8.  D.  Sew  York,  Mnolt  7, 1886.) 

L  PATOVTB  TOB  IkTBHTTONB— 8kT-LiGRTB  and  VKNTILATOB^lKTIUirOBMBnT. 

fiiild,  on  rehearing,  that  clauQB  2  and  3  of  reissued  patent  Na  8,888,  and 
claim  S  of  8,689,  are  valid,  and  have  been  infrinoed  by  defendant.  &  0. 21 
7kd.Rv.B67. 

SL  BaKB— C09TB. 

BddffwiAart  that  aa  complainant  prevails,  on  account  of  a  diselaimer  filed 
nnceamt  broi^t,  and  fails  as  to  a  lijiga  part  Mhiacaae^  ha  la  not  entitled  to 
costs. 

In  Equity. 

IAving$ton  Oiffordt  fot'orator. 
Arthur  V.  Briesen,  for  defendant. 

Whjbeleb,  J.  This  cause  has  been  before  heard  and  oonsidered. 
Hayes  v.  Bickellwupt,  21  Fsd.  Bbp.  567.  A  rehearing  baa  been  granted 
and  had  as  to  tbe  second  claim  of  reissae  8,675,  the  second  and.  third 
claims  of  8,688,  and  the  second  and  third  claims  of  8,689,  on  account 
of  mistake  of  models  of  patent  for  those  relied  upon  to  show  infringe- 
ment, and  of  error  in  reference  to  former  deoisions  upon  tbe  same 
patents.  It  was  said  by  Judge  Bbnediot,  in  Hayea,  Y,Seton,  12  Fed. 
itsp.  120,  that  tbe  second  olaim  of  8,67S  appeared  to  be  for  the  same 
invention  described  in  the  original  patent.  He  states  no  comparison 
of  this  claim  of  tbe  reissae  with  those  of  tbe  original.  Its  basis  must 
be  tbe  first  claim  of  the  original.  That  is  for  an  arrangement  and 
this  for  a  combination  of  parts.  There  are  parts  in  each  not  men- 
tioned in  the  other.  The;  may  be  said  to  appear  to  be  the  same,  by 
considering  the  parts  speoiged  in  the  olaim  of  the  reissue,  and  not 
mentioned  in  the  claim  of  the  original,  as  implied  from  the  specifica- 
tion of  the  original  into  the  claim,  by  the  vords,  "aa  specified,"  in  the 
claim.  What  is  said  there  as  to  infringement  of  this  olaim  indicates 
this  construction.  A  moulding  secured  by  rivets,  bolts,  etc.,  to  form 
a  brace,  is  one  of  the  elements  of  tbe  combination  of  the  reissue  not 
specified  as  such  in  the  arrangement  of  the  original.  The  alleged  in- 
fringement did  not  have  that,  and  it  vras-beld  not  to  be  an  infringe- 
ment. The  alleged  infringement  here  does  not  appear  to  have  that, 
and  does  not  appear  to  be  an  infringement.  Construed  to  cover  the 
infringement,  the  reissue  would  depart  from  the  original,  and  con- 
stonotod  to  follow  the  original  it  does  not  appear  to  be  infringed. 

Claim  3  of  8,6SS  appears  to  be  idfflitical  with  olaim  1  of  the  orig- 
inal, and  has  once  been  held  valid,  in  view  of  the  alleged  anticipat- 
ing devices.  Hayes  v.  Bockely  11  Fed.  Bep.  87.  It  was  held  not  to 
be  infringed  becanse  the  gutters  were  not  under  cover  of  the  bases 
which  supported  the  glass  in  Hayes  v.  jSeton,  «upra,  and  Hayes  v. 
Dayton,  20  Fed.  Bbp.  690.   Here  the  alleged  infringement  baa  tbe 
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gutters  under  those  bases  where  they  will  not  obstruct  the  light  of 
themselves  aocording  to  the  patent.  Following  these  prior  decisions, 
this  claim  is  held  by  the  court  now  to  be  valid  and  to  be  infringed. 
The  disclaimer  reduces  claim  3  of  8,638  to  the  same  as  that  of  the 
original.  Question  is  made  about  the  propriety  of  the  disclaimer  now. 
It  is  in  the  case.  No  motion  has  been  made  to  suppress  it,  nor  for 
leave  to  take  testimony  to  meet  it.  It  is  said  that  the  bill  should  have 
been  amended  to  make  it  admissible,  or  to  adapt  the  case  to  it ;  but 
that  does  not  appear  to  be  necessary.  The  claim  before  the  disclaimer 
was  for  alternatives,  and  the  disclaimer  dispenses  with  one  of  them. 
A  bill  that  would  cover  both  would  cover  the  one  left.  The  claim  as 
it  was  in  the  original,  and  now  is,  is  fur  a  clip  of  sheet-metal  for  sup- 
porting the  ends  of  abutting  glasses  in  a  sky-light  by  being  bent  to 
form  a  groove  for  the  upper  edge  of  the  lower  glass,  a  rabbet  to  sup- 
port the  lower  edge  of  the  upper  glass,  an^  a  gutter  for  water  from 
the  inner  surface  of  the  upper  glass.  A  prior  patent  to  the  plaintiff 
is  relied  npon  as  an  anticipation,  bnt  it  does  not  meet  this  clip.  This 
claim  appears  to  be  vahd.  The  principal  point  in  respect  to  infringe- 
ment-is made  upon  the  fact  that  the  defendant's  clip  is  made  of  two 
pieces  of  sheet-metal  bent  so  as  to  join  and  form  the  clip,  while  the 
patent  describes  only  piece  of  sheet-metal  bent  so  as  to  form  the  elip. 
This  difference  does  not,  however,  seem  to  be  material.  It  pertains 
to  the  workmanship  rather  than  to  the  structure,  and  when  the  two 
things  are  done  they  amount  to  the  same  thing.  The  defendant  does 
not  have  the  covering  strips  of  claim  2  of  8,689,  arranged  to  straddle 
the  posts,  as  specified  in  the  patent,  and  consequently  does  not  in- 
fringe that  claim.  Claim  3  of  that  patent  appears  to  stand,  in  re- 
spect to  validity  and  infringement,  as  at  the  former  hearing. 

It  is  urged  that  infringement  has  not  been  properly  proved  because 
no  expert  has  been  called  to  show  and  explain  how  the  defradant'a 
struotnres  infringe  the  different  claims  of  the  patents,  and  many  cases 
in  which  it  is  held  that  infringement  must  be  proved  have  been  cited. 
There  can  be  no  question  but  that  infringement,  if  not  admitted,  must 
be  proved  by  competent  evidence.  There  does  not  appear  to  be  any 
prescribed  method  of  proof  by  experts,  however.  Explanations  of 
matters  not  commonly  or  readily  understood  may  be  necessary,  bat 
when  it  is  proved  that  the  defendant  has  done  what  is  plainly  an  in- 
fringement, further  proof  to  establish  the  fact  would  not  seem  to  be 
necessary.  It  is  urged  that  the  bill  should  be  dismissed  because  it 
set  forth  that  air  the  claims  of  all  the  patents  irere  infringed  in  one 
struotnre  to  avoid  maltifariousQess,  and  that  this  was  denied  in  the 
answer  and  shown  to  be  nntme  by  the  proofs.  But  all  the  claims  held 
to  be  valid  and  to  be  infringed  are  infringed  by  one  structure,  the  Sher- 
wood studio  building,  therefore  this  position  is  not  tenable.  The  ora- 
tor appears  to  be  entitled  to  a  decree  that  claims  9  and  3  of  8,68S, 
and  claim  8  of  8,689,  are  valid  and  have  been  infringed  by  the  de- 
fendant, bnt  not  to  costs,  because  he  prevails  on  aeeoant  of  a  die* 
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claimer  iile«l  sioce  tbe  suit  was  brought,  and  also  beoaaae  he  fails  as 
to  a  large  part  of  his  case. 

Let  there  be  a  decree  for  the  orator  for  au  injaaotioa  and  an  ao- 
eonnt,  vitboat  costs,  aeoordingly. 


Gahah  v.  Potjkd  Manhp'o  Oo. 
(Oil  «uA  CmH,  y.  D.        Yffrk.   March  10, 1885.) 

Patrntb  tob  Ihtbations— Expiration  op  Pouetos  Patent— Ket.  St.  f  4887— 
RecTTAXs  m  Lettbrb. 

A  patent  granted  for  an  ioTeation  which  lias  beea  previously  patented  in  a 
foreign  country  ia  not  void  heuauac  nrjt  limit  csd  on  its  face  to  expire  at  the  ex- 
piration of  tbe  foreign  patent,  liat  will  be  valid  for  the  term  of  the  foreign  pat- 
vat  only. 

At  Law. 

Crowley  d  Lavgklin,  for  complainant. 

Ellsaor^  dt  PotUr  and  Worth  Osgood,  for  defendants. 

Wallace,  J.  The  defendant  insists  that  the  plaintiff's  patent  is 
void  b^eaase  it  is  granted  for  the  term  of  17  years  from  the  date  of 
its  issue.  Aogust  12,  1879,  and  is  not  limited  upon  its  face  to  expire 
December  1883,  the  time  of  the  expiration  of  the  plaintiff's  Cana- 
dian patent  for  tbe  same  invention.  This  position  is  founded  on  the 
language  of  section  4887,  Eev.  St.,  wbioh  declares  "that  every  patent 
granted  for  an  invention  which  has  'been  previously  patented  in  a  for- 
eign country  shall  be  so  limited  as  to  expire  at  the  same  time  with 
the  foreign  patent,  or,  if  there  be  more  than  one,  with  the  one  hav- 
ing the  shortest  term;  and  in  no  case  shall  it  be  in  force  more  than 
17  years."  Keading  this  section  without  reference  to  the  context,  it 
would  fairly  authorize  the  argument  that  the  limitation  should  be  ex- 
pressed upon  the  face  of  the  patent;  and  if  this  were  the  true  mean- 
ing of  the  law,  a  serious  question  would  arise  whether  a  patent  issued 
in  disregard  of  the  mandate  would  not  be  void.  But  the  section  is  to 
be  read  in  connection  with  sections  4883,  4884,  and  4885,  and  resort 
may  be  had  for  interpretation  to  the  pre-existing  statutes;  and  thus 
read  there  seems  to  be  no  room  for  fair  doubt  that  section  4887  is  not 
to  be  construed  as  requiring  the  limitation  to  be  expressed  in  the  pat- 
ent, but  merely  as  controlling  the  effect  or  duration  of  tbe  grant. 

Sections  4883,  4884,  and  4885  prescribe  the  formalities  by  which 
patents  shall  be  authenticated,  and  what  they  are  to  recite  and  con- 
tain. Section  4884  enacts  that  "every  patent  shall  contain  a  short 
title  or  description  of  the  invention  or  discovery,  *  *  *  ^-t^^  a 
grant  to  tbe  patentee,  his  heirs  or  assigns,  for  the  term  of  17  years, 
of  the  ezclnsive  right  to  make,  use,  and  vend  the  invention,"  etc. 
There  is  an  apparent  conflict  between  the  requirements  of  this  sec- 
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tion  and  those  of  section  4887,  but  upon  reBorting  to  the  original 
sourcoB  of  the  provieionB  it  will  be  seen  that  this  oonfliot  is  apparent 
only.  Whei:«  the  meaning  of  the  Bevised  Statutes  is  plain  the  oonrt 
cannot  recur  to  the  original  statutes  to  see  if  errors  were  committed 
in  revising  them,  but  it  may  do  so  when  necossary  to  constme  doubt- 
ful language  used  in  the  Bevision.  U.  S.  t.  Bowen,  100  TJ.  8.  608. 
Sections  4S83,  4884,  4885,  and  4887  are  reproduced  from  sections 
21,  23,  23,  and  25  of  the  act  of  July  8. 1870,  revising  and  amending 
the  statutes  relating  to  patents.  The  first  three  sections  relate  to 
the  regulations  which  are  to  be  observed  by  the  executive  department 
respecting  the  form  and  contents  of  the  instrument  which  they  are  to 
issue  to  the  patentee.  Section  25  relates  to  the  rights  which  may 
be  acquired  by  an  inventor  or  discoverer  who  has  previously  patented 
his  invention  in  a  foreign  country.  It  did  not  enact  that  his  patent 
should  "be  limited  so  as  to  expire"  at  the  same  time  with  his  for- 
eign patent,  but  declared  that  his  patent  should  "expire  at  the  same 
time"  with  the  foreign  patent.  Obviously  congress  was  considering 
the  effect  and  extent  of  the  grant  to  such  a  patentee',  the  estate  with 
which  he  would  be  invested  when  his  patent  had  been  issued,  and  not 
the  formal  requisites  or  terms  of  the  instrument  evidencing  the  grant. 
This  is  very  clear  by  reference  to  the  other  provisions  of  that  section, 
all  of  which  relate  to  conditions  which  may  defeat  his  patent. 

The  change  of  phraseology  in  section  4887  by  which  the  words 
"shall  be  so  limited  as  to  expire"  are  substituted  in  place  of  the 
words  in  section  25,  "shall  expire  at  the  same  time,"  should  not  be 
interpreted  as  intended  to  control  the  provisions  of  seotion  4884. 
The  word  "limited,"  as  used  in  Ireferenoe  to  the  term  of  duration  of 
a  patent  where  the  invention  has  been  first  patented  in  a  foreign 
country,  originated  in  section  6  of  the  patent  act  of  1839,  where  it 
was  declared  that  "every  such  patent  shall  be  limited  to  the  term  of 
14  years  from  the  date  or  publication  of  such  foreign  letters  patent." 
In  the  ease  of  Smith  t.  Elyt  5  McLean,  76,  it  was  hdd  that  the  pat- 
ent to  Morse  for  the  electric  telegraph  was  void  under  this  section  be- 
cause having  first  been  patented  in  France,  the  letters  patent  here  did 
not  upon  its  face  limit  the  term  of  the  grant  to  14  ^ears  from  the  date 
or  publication  of  the  foreign  patent.  The  court  held  that  the  patent 
was  issaed  not  only  without  authority  of  law,  bat  in  violation  of  it. 
Thirf  conclusion  was  overruled  by  the  suprenfe  court  in  O'Reilly  v. 
Morse,  15  How.  62,  whore  the  point  was  distinctly  made  that  the 
patent  was  void  because  it  ran  14  years  from  the  date  of  its  issue 
instead  of  that  length  of  time  from  the  date  of  the  French  patent; 
but  the  court  held  that  the  only  effect  of  the  French  patent  was  to 
limit  the  monopoly  to  14  years  from  the  date  of  that  patent.  From 
that  time  to  the  present  the  general  practice  of  the  patent-office  it 
is  understood  has  been  to  issue  patents  where  a  foreign  patent  has 
been  obtained  by  the  patentee,  reciting  a  grant  for  the  fuU  term  an- 
thorized  by  law  in  the  case  of  ordinary  patents  without  any  Umita- 
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tion  upon  the  foee  of  the  insiraments.  If  it  bad  been  intended  in 
the  revision  of  the  etatntea  to  introdaoe  a  new  rule  or  change  the 
constraotion  which  had  been  placed  by  the  supreme  oonrt  and  the 
execative  department  upon  the  former  provisions  of  law»  plain  and 
unequivocal  language  would  have  been  employed  whioh  would  have 
demonBtrated  that  intention  beyond  a  doubt. 

In  several  eases  in  this  circuit  and  other  oironits  similar  patents 
have  been  under  consideration,  and  been  treated  as  valid  iot  the  term 
of  the  foreign  patent,  although  upon  their  face  they  specified  a  longer 
term.  Weston  v.  White,  13  Blatchf.  364;  Henry  y.  Providence  Too: 
Co.  3  Ban.  &  A.  501;  Reiesner  v.  Sharp,  16  Blatchf.  883;  De  Florex 
Y.Raynoids,  17  Blatchf.  436;  S.  0.  8  Fed.  Bsp.  434;  Holmet  Electrvs 
Co,  V.  Metroipolitan  Co.  31  Fbd.  Itep.  458.  The  point  now  taken  was 
not  considered  in  these  oasee,  but  it  could  not  have  escaped  the  atten- 
tion of  the  judges.  No  court  would  direct  a  decree  or  order  a  pre- 
Uminary  injunction  upon  a  patent  void  upon  its  face,  and  the  oircnm- 
stance  that  the  point  was  not  adverted  to  implies  that  it  was  not 
thought  to  have  any  merit. 

Judgment  is  ordered  for  plaintiff  for  f  183,  with  interest. 


Eappbb  and  others  o.  HisruNa. 
(Oiroiut  (hwrt,  8,     Ifeu  York.  Vebmaij,  1886.) 

Patehts  tob  Iktbntionb— Mobaio  Ploohb—Kappes'  Patent— IwvBimoN. 

Patent  No.  87,858,  greated  to  3.  <3«orge  Eappes,  Match  16, 1868,  for  ui  Im- 
proved mosaic  floor,  lidd  vtud  for  waut  m  iiiT«ntiotL 

In  Equity. 

Briesen  dt  Steele  and  Antonio  KnaiUh,  for  complainants. 
hadwig  Semier,  Edward  C,  Seheger,  and  Froit  d  Coe,  for  defend- 
ant. 

Coxs,  J.  This  suit  is  brought  by  the  complainants,  as  representa- 
tives of  J.  George  Kappes,  deceased,  for  infringement  of  letters  pat- 
ent. No.  87,853,  granted  to  him  March  16,  1869,  for  an  improved 
mosaic  floor.    The  patentee  says : 

"This  inventloQ  relates  to  a  new  manner  of  arranging  the  lower  soft-wood 
layer  of  that  kind  of  mosaic  floors  in  whicii  the  ornaments  are  produced  from 
very  thin  pieces  of  hard  wootl ;  and  the  invention  consists  in  constructing  the 
8Jud  soft-wood  layer  of  narrow  pieces,  or  bars,  which  are  grouped  together  in 
snch  manner  that  the  separate  plates,  composed  of  such  groups,  will  not  be 
able  to  shrink,  so  as  not  to  displace  the  faaid-wood  coveriug  which  is  glued 
upon  them." 

A  nnmbeiT  of  narrow,  parallel  strips  of  soft  wood,  6,  6,  are  eon- 
neeted  by  tongues  and  grooves.  To  the  ends  of  these  are  fastened, 
in  like  manner,  transverse  strips,  c,  c,  of  equal  thickness,  the  grain 


D  giuzed  by 


188 


FBDBBAL  BSPOBTBB. 


of  the  end  and  parallel  strips  running  at  right  angles,  dpon  the  top 
of  tbe  plates  thas  constructed  the  mosaio  flooring,  a,  is  laid.  The 
claim  is  as  follows :  "The  combination  of  tbe  parallel  bars,  b,  cross, 
bars,  c,  c,  and  the  upper  layer,  a,  connected  together  in  the  manner 
described,  the  whole  forming  squares  for  mosaic  floors,  as  herein  set 
forth  and  shown."  The  defenses  are,  prior  use  and  laek  of  inven- 
tion. It  therefore  becomes  necessary  to  ascertain  what  was  known, 
prior  to  the  patent,  with  reference  to  flooring  of  this  oharaeter  and 
other  kindred  subjects. 

The  complainants'  expert  testifies  that  "tbe  tongned  and  grooved 
arrangement  between  the  center  strip  is  so  old  and  well  known  a  de- 
vice in  carpentry  as  to  be  in  no  sense  an  element  of  the  invention  in 
question."  The  patentee  admits,  in  the  description,  that  sectional 
marquetry  flooring,  laid  upon  single  pieces  of  soft  wood,  was  old.  The 
defendant  proved,  by  uncontradicted  testimony,  that  the  precise  con- 
struction of  the  lower  layer,  as  shown  in  the  speoitication,  was  very 
old,  and  had  before  been  used  in  pastry-boards,  drawing-boards, 
doors,  wainscoting,  portable  sectional  floors,  table  tops,  mirror  backs, 
wash-tub  lids,  door<jam  heads,  desk  tops,  drawer  fronts,  &re-plaoe  in* 
closures,  church-pew  backs,  counter  Ironts,  and,  in  many  instances, 
as  a  foundation  for  hard-wood  veneer.  The  defendant  also  proved 
that  in  1864  the  firm  of  Ziegler  &  Co.  imported,  from  Vienna,  designs 
of  marquetry  flooring  similar  in  every  respect  to  the  construction 
shown  in  the  patent ;  that  they  remained,  as  samples,  in  the  posses- 
sion of  the  firm  till  1879,  when  they  were  sold  with  the  nst  of  the 
stock  at  public  auction.  Dnring  this  time  they  were  openly  and  fre- 
quently exhibited  to  customers.  It  is  by  no  means  certain  that  the 
defendant  has  not  succeeded  in  proving  a  complete  anticipation  by 
the  evidence  relating  to  tbe  Vienna  designs.  Parker  v.  Ferguson^  1 
Blatohf.  G.  G.  407.  Boi  let  it  be  assumed  that  the  record  shows  noth- 
ing more  than  this;  that  both  the  mosaic  flooring  and  the  soft-wood 
foundation  were  well  known;  that  the  former  had  previously  been 
laid,  in  sections,  on  single  pieces  of  soft  wood,  and  that  the  latter  had 
been  used  as  a  foundation  for  hard-wood  veneer.  In  the  light  of  all 
this  knowledge  is  the  person  who  simply  laid  hard-wood  marquetry 
on  soft-wood  strips,  tongued  and  grooved  together,  entitled  to  the  re- 
wards of  an  inventor?  Doubtless  a  floor  constructed  on  the  principle 
of  the  lower  layer  described  in  the  patent,  would  preserve  a  carpet  or 
an  oil-cloth  longer  than  an  ordinary  one,  but  is  he  who  first  lays  down 
an  oii-eloth  on  such  a  floor  entitled  to  a  monopoly — to  a  patent  for  a 
combination  of  the  oil-cloth  with  the  flooring  ?  The  men  who  placed 
the  old  swiveling  car-truck  under  the  forward  end  of  a  locomotive, 
who  substituted  the  figured  roller  for  the  plain  one,  who  attached  the 
mirror  to  the  front  hood  of  a  street  car,  displayed,  respectively,  as 
much  ingenuity  as  he  who  placed  the  old  soft-wood  foundation  under 
the  old  mosaio  flooring.  Pennsylvania  R.  Co,  v.  Locomotive  Truck  Co. 
110  U.  8.  490;  S.  C.  4  Sup.  Ct.  Hep.  220;  Stimpgm  v.  Woodtnan,  10 
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Wan.  117;  Stephenson  v.  Brooklyn  Cro§8'town  R,  Co.  14  Fbd.  Bbp. 
457. 

GiTuig  to  the  evidence  the  most  ftiTorable  interpTOtation  for  the 

complainants,  it  shows  that  Kappes  exercised  mechanical  skill  merely. 
The  problem  was  to  prodnce  a  suitable  foundation  for  an  inlaid  floor. 
Bxperienee  had  demonstrated  that  strips  of  soft  wood,  tongued  and 
grooved,  and  provided  with  end-pieces,  wonld,  for  many  purposes,  resist 
the  tendency  to  shrink  and  swell.  This  Eappes  knew.  He  eonstraoted 
a  square  in  the  well-known  manner,  and  said,  "Lay  the  flooring  on 
that."  This  was  not  invention.  It  was  what  any  skilled  cabinet-maker 
would  say.  To  adopt  the  language  of  the  supreme  court  in  the  recent 
ease  of  HoUiater  v.  Manufacturing  Co.  5  Sup.  Gt.  Bep.^717,  the  idea 
seems  "not  to  spring  from  that  intuitive  faculty  of  the  mind  put  forth  in 
the  search  for  new  results  or  new  methods,  creating  what  had  not  before 
existed,  or  bringing  to  light  what  lay  hidden  from  vision,  but,  on  the 
other  hand,  to  be  the  suggestion  of  that  common  experience  which  arose 
spontaneously  and  by  a  necessity  of  human  reasoning  in  the  minds 
of  those  who  had  become  acqoainted  with  the  circumstances  with 
which  they  had  to  deal.  *  •  *  It  is  but  the  display  of  the  ex- 
pected skill  of  the  calling,  and  involves  only  the  exercise  of  the  ordi- 
nary faculties  of  reasoning  upon  the  material  supplied,  by  a  special 
knowledge,  and  the  facility  of  manipulation,  which  results  from  its 
habitual  and  intelligent  practice ;  and  is  in  no  sense  the  creative  work 
of  that  inventive  faculty  which  it  is  the  pnrp<»e  of  the  oonstitntion 
and  the  patent  laws  to  encourage  and  reward." 
There  should  be  a  decree  for  defendant. 


Day  v.  Faib  Haven  &  W,  R.  Co, 
iOirenit  (hurt,  B.  Connecticut.   March  16,  1886.) 
PAmi«  FOB  bmarriom— DAT  Smw-Puxv—lsvissTaat. 

The  fourth  olnim  of  reissutd  pateat  No.  8,388,  granted  to  Augustus  T>&y,  A.U- 
gnst  27, 1878,  for  a  hor-e  railway  track- clearer,  or  snow-plow,  held  void  for  waat 
of  ioTentioQ;  foUtnviog  HoUtttcr  v.  Manu/aeturing  Oo,  S  Sup.  Ct.  liep.  717. 

In  Eqnity. 

Sprague  d  Hunt,  for  plaintiff. 

Wm.  Edgar  Sitnonds,  for  defendant. 

Sbtpuan,  J.  This  is  a  bill  in  equity  to  prevent  the  infrmgoment  of 
the  fourth  claim  of  reissued  letters  patent  No.  8,388,  granted  to  Au- 
gustus Day,  Angnst  27,  1878,  for  a  horse  railway  track-clearer  or 
snow-plow.  The  original  patent  was  granted  April  9,  1872.  The 
invention  is  said,  in  the  original  specification,  to  consist  "in  the  com- 
bination of  a  pair  of  independently  acting  scrapers,  pivotally  secured 
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to  the  floor  of  a  car,  and  resting  upon  the  track,  when  in  opejfation, 
wholly  by  their  own  weight,  with  means  for  raising  and  lowering 
sach  ecrape^B  Bixaaltaneously;  in  the  eombination,  with  an  independ- 
ently acting  scraper,  resting,  when  in  operation,  wholly  by  ita  own 
weight  upon  the  track,  of  a  draw-bar,  in  the  direct  line  of  draoght, 
and  a  sapplemental  and  diagonal  draw-bar,  which  at  the  same  time 
acts  as  a  brace,  the  forward  ends  of  both  of  said  bars  being  seoored 
on  the  same  axial  line;  in  the  peculiar  constmetion  and  arrange- 
ment of  a  oast-shank  with  relati(m  to  the  scraper,  which  is  seonred 
thereto,  and  the  draught- irons  which  connect  it  to  the  nnder  aide  of  the 
car ;  in  the  pendent  guards,  which  lift  the  soraper  from  the  track  on 
meeting  with  an  obstruction  on  the  outside  of  the  rail,  and  deflect  out- 
wardly from  the  track;  and  in  a  peooliar  crank  for  operating  the 
shaft,  which  raises  and  lowers  the  pair  of  scrapers  at  each  end  ^  the 
car.** 

The  fourth  of  the  nine  claims  of  the  reissued  patent  is  for  "the 
combination,  with  the  draw-bar,  C,  and  scraper,  A,  of  the  diagonal 
brace,  E,  as  and  for  the  purpose  set  forth." 

The  whole  apparatus  is  apparently  a  skillfully  contrived  and  an 
e£Scient  track-clearer,  but  as  the  fourth  claim  is  a  very  broad  and 
simple  one,  it  is  only  necessary  to  speak  of  so  much  of  the  mechan- 
ism as  is  included  in  that  claim.  That  part  of  the  apparatus  con- 
sists of  a  draw-bar  pivoted  to  the  bottom  of  the  car,  and  a  scraper 
diagonally  set  across  the  rail  in  a  manner  not  unusual.  As  the  scraper, 
when  in  operation,  rests  apon  the  track,  it  is,  of  course,  sabjeeted 
to  lateral  pressure  in  moving  obstractions  from  the  rail.  To  resist  this 
pressure,  and  to  prevent  the  scraper  from  being  crowded  inward,  a 
diagonal  brace  is  secured  to  the  rear  end  of  the  draw-bar,  and  is  piv- 
oted to  the  bottom  of  the  oar  near  its  longitudinal  center ;  the  draw- 
bar and  brace  being  pivoted  in  the  same  axial  line,  '*bo  that  when  it 
is  desired  to  raise  and  lower  the  scrapers,  the  same  will  be  done  with- 
out disturbing  the  vertical  position  thereof  with  relation  to  the  track." 

The  track-clearers  of  the  defendant  have  a  scraper,  and  a  draw- 
bar in  the  line  of  the  draught,  and  a  diagonal  brace,  the  two  bars  being 
pivoted  to  the  car  in  the  same  axial  line;  but  the  methods  by  which 
they  are  fastened  to  the  scraper  or  to  the  car  are  not  the  methods  of 
the  patent.  The  defendant's  scraper  is  pressed  upon  the  track  by 
elastic  steel  arms. 

The  fourth  claim  is  for  a  scraper  and  a  draw-bar  in  the  line  of  the 
draught,  irrespeotive  of  the  method  of  pivoting  soraper  and  draw-bar 
together,  or  the  method  of  raising  and  lowering  either,  and  a  dii^- 
onal  brace  irrespeotiTe  of  the  method  by  which  it  is  fastened  to  the 
draw-bar  or  to  the  car,  except  that  the  bar  and  'the  brace  must  be  piv- 
oted  on  the  same  axial  line.  The  scraper  and  the  draw-bar  were  both 
old.  The  only  part  of  the  combination  which  is  claimed  to  be  new 
is  the  diagonal  brace  to  enable  tbe  scraper  to  be  kept  in  its  pUee  on 
the  track.   The  method  by  which  these  two  bars  are  seoored  to  the 
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scraper,  or  to  each  other  and  to  the  car,  and  the  method  by  which  the 
Bcraper,  draw-bar,  and  brace  can  be  easily  and  effectively  raised  and 
lowered  from  the  platform  of  the  oar,  nndoabtedly  required  inTentive 
skill;  bat  the  mere  employment  of  a  diagonal  braee  pivoted  to  the  ear 
in  the  same  axial  line  with  the  draw-bar,  to  resist  lateral  preBsttre 
upon  the  scraper,  if  snch  resistance  was  deemed  important,  seems  to 
me  the  obvicQs  and  natural  saggestion  which  would  occur  to  any  me- 
chanic. The  use  of  a  diagonal  stay  to  resist  a  strain  npon  a  sled  or 
sleigh  runner,  and,  in  general,  the  use  of  a  "comer  brace,"  to  resist 
tendency  to  lateral  displaoement,  are  within  the  range  of  the  most  or- 
dinary mechanical  knowledge  and  of  common  experience,  and  this  is 
about  all  that  the  patentee  included  in  this  claim.  Being  simply  for 
the  addition  of  a  diagonal  brace  to  the  draw-bar  for  the  pnrpose  of 
resisting  lateral  pressure  upon  the  scraper,  the  only  mechanical  re- 
quirement being  that  the  bar  and  the  brace  should  be  pivoted  upon 
the  same  axial  line,  and  not  including  the  patented  mechanism  by 
whicb  either  of  the  three  members  of  the  combination  is  secured  to 
the  other,  or  is  made  e£Fective,  the  claim  is  so  general  that  it  does  not 
define  the  actual  invention  of  the  patentee.  That  is  stated  in  the  other 
claims.  The  suggestion  of  the  patentee  in  the  reissued  but  not  in 
the  original  patent,  that  the  diagonal  brace  serves  also  as  a  supple- 
mentary draw-bar,  was  not  important,  and  does  not  seem  to  have  been 
BO  considered  by  hia  expert  witnesses. 

I  cannot  perceive  that  the  mechanism  which  is  included  in  the  fourth 
claim  was  an  "invention,"  in  view  of  the  definitions  of  that  word  in 
recent  decision  of  the  supreme  court.  HoUiater  v.  Manufacturing  Co, 
5  Sup.  Ct.  Bep.  717. 

The  bill  is  disnuBsed. 


Nbw  Yobk  Buno  &  BosHora  Go.  v,  Doblgbb. 

{(Xreuit  Oourtt  8.  D.  Sew  Jork,   March  7, 1885.) 

Patkkts  for  IiTvnHTiaro— Bosas  akd  BusHnroB— RBiasns  ITo.  lO.sreS— Patent 
No.  107.473. 

Kelssue  patent  No.  10,368,  granted  to  tbe  New  York  Bung  &  Bushing  Com- 
pany August  25,  1883,  for  an  improrement  In  bnngs  and  bushings,  compared 
with  patent  No.  107,473,  granted  to  Vincent  Fountain,  Jr., {September  20, 1870, 
for  an  improrement  in  bungs,  and  AcU  void  for  wont  of  Invention,  and  not  in- 
fringed by  defendant. 

In  Equity. 

Irouif  W.  Frost  and  Wyllys  Hodges^  for  complainant. 
Henry  Brodhead  and  Philip  B,  Voorheea,  for  defendant. 
CoxB,  J.   This  is  an  equity  action  for  infringement!  founded  npon 
reissued  letters  patent  No.  10,S68,  granted  to  the  complainant  Aagaat 
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25,  1S83,  for  an  improvement  in  bni^  and  bushings.  The  original 
patent,  No.  141,473,  waa  granted  to  Samuel  B.  Thompson,  August  5, 
1873,  for  an  improvement  in  bushings  for  faucet  holes.  It  was  first 
reissued,  No.  8,483,  to  McKean,  Jackson,  and  Brown,  November  12, 
1878.  This  reissue  having  been  pronoanced  invalid,  as  containing 
an  unlawfully  expanded  claim,  the  patent  was  again  reissued  in  form 
substantially  like  the  original,  except  that  the  inventor  limits  the 
construction  of  the  bushing  to  wood.  The  second  reissue  is  the  one 
in  controverey.    The  inventor  declares : 

"The  present  Invention  relates  to  certain  new  and  usefal  tttprovements  m 
bushings  for  faucet-holes  of  barrels,  etc.,  having  for  their  prindpal  object  tl>e 
production  of  a  simple,  economical,  and  effective  bushing  that  will  admit  of 
the  easy  adjustment  and  withdrawal  of  the  faucet  without  Injury  to  the  bar- 
rel, and  that  may  be  readily  and  che^iplj  replaced  when  worn.  My  improve- 
ments consist,  mainly,  of  a  bushing  of  wood,  etc,  constructed  and  arranged, 
as  will  be  hereinafter  more  fully  described,  so  as  to  receive  and  allow  of  the 
yielding  either  way  of  a  faucet,  which,  when  slightly  struck*  is  readily  with- 
drawn from  the  bushing  without  detriment  to  the  barrel.  *  *  *  In  my 
original  speciflcation  X  mentioned  the  use  of  other  material  than  wood  for  the 
bushing,  a.  This  I  desire  now  to  disclaim,  and  confine  my  invention  to  wood 
alone,  in  combination  with  the  protecting  casing,  6,  or  to  tlie  casing,  a,  of 
wood  alone,  when  made  with  the  interior  bevels." 

The  first  claim  of  the  reissue,  the  second  of  the  original,  is  the 
only  one  in  controversy,  and  is  in  these  words :  "The  combination  of 
a  wooden  bushing,  a,  and  casing,  b,  constructed  and  arranged  as  de- 
scribed, and  for  the  purposes  specified."  In  the  original  the  word 
"wooden"  is  omitted.  The  defenses  are  want  of  novelty  and  inven- 
tion, non-infringement,  and  invalidity  of  the  reissue  as  a  reissue. 
As  bearing  upon  the  first  of  these  defenses,  the  defendant  offered  in 
evidence  letters  patent  No.  107,473,  granted  to  Vincent  Fountain, 
Jr.,  September  20, 1870,  for  an  improvement  in  bungs.  The  descrip- 
tion contains  these  words: 

"The  nature  of  my  Invention  coiuists  in  the  construction  of  a  bung  which 
has  an  opening  through  its  center  applicable  for  receiving  not  only  a  faucet 
for  drawing  off  the  contents  of  a  barrel,  but  also  for  a  stopper,  which  is  In- 
serted from  the  inside,  as  will  be  hereafter  more  fully  described.  *  *  •  p 
ia  a  bush,  of  the  ordinary  construction.  D  is  a  bung  which  has  an  opening 
extending  -tlirough  its  centre,  beveled  from  each  side  towards  the  line,  £." 

The  claim  is  as  follows : 

**A  bung,  having  an  opening  through  Its  center,  one  side  of  which  Is  ap- 
plicable for  receiving  a  cork  or  stopper,  G,  and  the  other  for  receiving  a  fau- 
cet, in  the  manner  and  for  the  purposes  set  forth." 

Here  is  a  perfect  description,  in  general  terms  at  least,  of  the  com- 
plainant's device,  and  if  the  word  "wooden"  were  inserted  before  the 
word  "bung,"  it  can  hardly  be  doubted  that  it  would  amount  to  a 
complete  anticipation.  A  skilled  mechanic  reading  such  description 
would  make  precisely  what  Thompson  made.  The  similarity  will 
appear  meet  clearly  by  placing  the  two  drawings  in  joztaposition. 
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Thompson's  Fountain's 

BXTKQ  AND  BUSQINa.  BUNO  AND  BuSITIHa. 

Aug.  5,  1873.  Sept.  20,  1870. 


The  same  letters  have  been  used  to  indicate  ooiresponding  parts 
on  each  of  these  drawings.  D  represents  the  double  beveled  bung, 
and  F  the  bushing.  In  Fountain's  specification  the  material  of  nei- 
tber  is  designated.  That  this  patent  is  an  anticipation  cannot  be 
sQccessfully  maintained.  But  it  seems  equally  clear  that,  in  connec- 
tion with  the  other  proof,  it  defeats  complainant's  patent  for  vant  of 
invention.  Thus,  it  mnst  be  conceded  that  after  Fountain  nothing 
remained  upon  which  mechanical  ingenuity  could  operate,  except  the 
choice  of  materials.  If  choosing  wood  for  the  bung  was  invention, 
choosing  copper  or  bra&s  for  the  bushing  would  be  equally  so.  There 
is  nothing  in  Fountain's  patent  which  neoessarily  precludes  the  idea 
of  wood  being  used.  For  aught  that  appears  from  the  patent  itself, 
wood  was  the  very  material  he  bad  in  mind.  If  lead,  or  cork,  or  rub- 
ber had  been  named  there  would  have  been  greater  scope  for  the  in- 
genuity of  others.  The  question,  then,  is  this :  Did  Thompson  be- 
come an  inventor  because  be  made  Fountain's  bung  of  wood?  If 
there  were  any  doubt  as  to  how  this  question  should  be  answered,  an 
examination  of  the  proofs  bearing  upon  the  state  of  the  art  makes  a 
negative  answer  alone  possible.  At  the  date  of  Thompson's  appli- 
cation wooden  bungs,  wooden  bungs  with  double  conical  holes  through 
them,  bungs  inclosed  in  bushings,  having  beveled  openings  through 
the  center  to  receive  the  fanoet,  iron  bushings,  and  wooden  plugs  in 
iron  bushings  were  all  old.  It  was  also  well  known  that  the  elastic- 
ity of  wood  presented  a  suitable  yielding  bearing  to  hold  a  faucet. 
With  the  theater  of  invention  thus  crowded  to  its  utmost  capacity, 
with  scarcely  room  for  another  actor  on  the  stage,  can  it  be  said  that 
he  who  merely  sn^ests  the  change,  in  an  old  device,  of  one  known 
material  for  another  which  had  been  previously  used  for  kindred  pur- 
poses, -poBseBBes  what  the  supreme  court  defines  as  "that  intuitive 
faculty  of  the  mind  put  forth  in  the  search  for  new  results  or  ncv 
T.S8F,no.4— 13 
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methods,  creating  what  had  not  before  existed,  or  bringing  to  light 
what  lay  hidden  from  vision?"  Hollister  v.  Mamtfacturing  Co,  5 
Sup.  Ct.  Eep.  717. 

The  mere  substitation  of  one  known  material  for  another  has  been 
decided  over  and  over  again  to  be  insufficient  to  stiatain  a  patent. 
In  Hotchkiss  v.  Greenwood,  11  How.  248,  porcelain  was  snbstitated 
for  wood  or  metal  in  the  manufacture  of  door-knobs.  Mr.  Jostiee 
Nelson,  speaking  for  the  court,  says : 

"Kow  it  may  very  well  be,  that,  by  connecting  the  clay  or  pOTo^n  knob 
with  the  metallio  shank  in  this  wc^-kuown  mode,  an  artide  Is  prodooed  bet- 
ter and  cheaper  than  in  the  case  of  the  metallic  or  wood  knob;  but  this  does 
not  result  from  any  new  mechanical  device  or  contrivance,  bid>  from  the  fact 
tliat  the  material  of  which  the  knob  is  compoaed  happens  to  be  better  adapted 
to  tlie  purpose  for  which  it  is  made.  The  improvement  consists  in  the  sape- 
riority  of  the  material,  and  which  is  not  new,  over  that  previously  employed 
in  making  the  knob.  But  this,  of  itself,  can  never  be  the  subject  of  a  patent. 
Ko  one  will  pretend  that  a  machine  made,  in  whole  or  in  part,  of  materials 
better  adapted  to  the  purpose  for  which  it  is  used  than  the  materials  of  which 
the  old  one  ia  constructed,  and  for  that  reason  better  and  cheaper,  can  be 
distinguished  from  the  old  one,  or,  in  the  sense  of  the  patent  law,  can  entitle 
the  manufacturer  to  a  patent.  The  difference  is  formal,  and  destitute  of  in- 
genuity or  invention.  It.may  afford  evidence  of  judgment  and  skill  in  the 
selection  and  adaptation  of  the  materials  in  the  manufacture  of  the  instru- 
ment for  the  purposes  intended,  but  nothing  more." 

In  Hicks  V.  Kelsey,  18  Wall.  670,  the  change  from  wood  to  iron  in 
a  wagon-reach;  in  Palmenhurg  v.  Bttchholz,  21  Blatehf.  C.  G.  162;  S. 
G.  18  FsD.  Bep.  672,  the  substitution  of  papier-mache  for  the  wire  of 
the  frame  of  a  lay  figure;  and,  in  a  case  referred  to  in  Hotchkiss  v. 
Oreenwood,  supra,  "the  substitution  of  wood  for  bone  as  the  basis  of 
a  button  covered  with  tin,"  were  held,  respectively,  to  be  wanting  in 
patentable  novelty.  See,  also,  Collins  Co.  v.  Goes,  21  Fed.  Rep.  38; 
Brown  v.  Piper,  91  U.  S.  37 ;  Roberts  v.  Ryer,  Id.  150 ;  Smith  v.  Nich- 
ols, 21  Wall.  112;  Pickering  v.  McCullough,  104  U.  S.  310;  WtUing 
V.  Crane,  14  Fbd.  Bep.  671;  Walk.  Pat.  §  28;  Sim.  Pat.  81.  The 
case  of  Smith  v.  Goodyear  Dental  VtUcanite  Co,  93  U.  S.  486,  has 
been  examined,  and  it  is  thought  that  it  enunciates  no  principle  in 
conflict  with  the  position  here  taken.  It  muat>  therefore,  be  decided, 
in  the  language  of  Palmenburg  v.  Buchholz,  supra,  that,  "although  the 
device  may  have  been  meohanioally  new,  it  was  not  intellectually 
novel." 

But  upon  the  question  of  infringement  the  difficulties  which  con- 
front the  complainant  are  almost  equally  as  numerous  and  insur- 
mountable. In  tb^  case  of  This  Complainant  t.  Hoffman,  20  Btatohf. 
G.  G.  8,  8.  G.  9  Fad.  Bep.  199,  this  court  decided,  in  substance,  that 
the  first  reissue  was  void,  because  it  sought  to  do  precisely  what  com- 
plainant now  seeks  to  do,  viz.,  to  cover  broadly  a  hollow  wooden  bung 
inside  an  iron  or  rigid  bushing.  The  oonrt  was  unquestionably  right 
in  holding  that  this  reissue,  if  valid,  was  infringed.  To  hold,  how- 
ever, that  the  defendant's  device  in&inges  the  original  or  neoand  re- 


Dgi  ized  by  Google 


aiB-UOHTIRa  00.  V.  BMICT  A  BHODBS  KLBOTBIO  00*  19fi 

issue,  is  quite  a  different  proposition.  What  tbe  defendant  nsea  is 
coTeied  by  the  broad  claim  of  the  first  zeiaane;  bat  the  court,  in  the 
Hoffman  Cau,  decided  that  the  patentee  was  not  permitted  to  claim 
"anj  form  of  a  wooden  bashing  in  an  iron  one,"  but  that  he  mast  be 
confined  to  the  partioalar  form  and  combination  described  in  the  orig- 
inal patent.  It  was  farther  decided  that  the  form  of  the  wooden  bush- 
ing, or  bang,  with  the  doable  conical  opening  throagh  the  center,  was 
"the  very  essence  of  that  part  of  the  invention,"  and  could  not  be 
disregarded.  How,  then,  does  the  defendant  infringe  ?  His  bung  is 
not  bored  throagh;  it  has  no  bevels;  it  is  not  screwed  into  the  iron 
bashing;  the  iron  bushing  has  no  interior  screw  threads,  and  the 
bong  has  no  exterior  screw  threads.  If  the  complainant  had  a  valid 
claim  broadly  covering  a  hollow  wooden  bang  inside  an  iron  bashing, 
the  defendant  would  be  compelled  to  pay. tribute;  bat,  confining  the 
elum  within  the  narrow  limits  indicated,  it  must  be  held  that  he  does 
not  infringe. 
The  bill  is  dismisBed. 


Nsw  ToBK  Buiro  &  Bveama  Co.  e.  7oBmiBNBA.OH. 

{Circuit  (hurt,  3.  D.  New  York.   March  7, 1886.) 

CoxE,  J.  The  decialoa  in  York  Bung  A  BwMn^  €h,  v.  Dodger,  aiUe^  191, 
diqHwes  of  this  actioa  also.  The  bill  I0  diamissed. 


ELTCiBia  GAS-LxoHTiNa  Oo.  9.  Smith  &  Bm)i>XB  Eleotbto  Co. 
{OiroiUi  Court,  8.  D.  JTew  York.   March  Iff,  1868.) 

PUBHTB  FOR  InTBKTIONB— BCiaSITB— VAXimiTT. 

BUetrie  Qaa-ligfUing  Go.  v.  TOlotaon,  21  Fed.  Bbp.  B68.  followed,  and  the  fifth 
claim  of  relssaed  patent  No.  9,743,  foi  electrical  apparatiu  lor  lighting  street 
lamps,  A<Jd  void. 

In  Equity. 

Edwin  H.  Brown,  for  orator. 

Samuel  B.  Clarke,  for  defendant.  \ 

Whselbb,  J.  The  only  question  presented  in  this  case  now,  was 
decided  in  Electric  Oas-lighting  Co.  v.  TUlotson,  21  Fzn.  Bep.  568, 
on  the  same  patent.  It  is  whether  the  fifth  claim  of  the  reissue  is 
supported  by  the  original,  and  has  been  reargued  and  reconsidered. 
The  patent  is  for  an  electric  gas-lighting  apparatus.  The  founda- 
tion for  this  fifth  claim-  is  sought  for  in  the  original  first  claim.  That 
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was  for  a  circuit  breaker  located  at  the  burner  and  operated  auto- 
matically, Bubstantially  as  described;  this  is  for  the  combination  of  a 
wire  through  which  a  current  of  electricity  is  passed  actuating  mech- 
anism for  letting  on  the  gas',  an  electro-m^net  oonneoted  with  the 
wire,  an  armature  operated  by  the  maf^iet,  mechaniBm  aotoated  by 
the  armature  breaking  the  circuit  at  the  burner  and  producing 
sparks  for  lighting  the  gas,  the  whole  operating  automatiofl^ly.  The 
specification  is  the  same  in  both  the  original  and  reissue.  The  in- 
ventor might  have  claimed  upon  it  everything  which  he  has  olaimed; 
but  that  is  not  sufficient.  Mannfacturing  Co.  v.  Ladd,  103  U.  S. 
408.  The  reissue  is  between  eight  and  nine  years  later  than  the 
original,  and  could  not  lawfully  cover  what  was  not  either  claimed  in 
some  manner  in  the  original  or  included  within  what  was  so  claimed. 
Malm  V.  Harwood,  113  U.  3.  360;  8.  G.  5  Sup.  Ct.  Bep.  174.  This 
claim  of  the  reissue  is  for  machinery  breaking  an  electric  circuit  at 
the  burner  and  producing  sparks  there  to  light  the  gas.  It  may  or 
may  not  include  machinery  for  turning  on  the  gas.  The  claim  in 
the  original  was  not  for  any  machinery  but  the  circuit  breaker.  £t 
was  for  the  circuit  breaker  operated,  bat  that  did  not  include  the 
machinery  to  operate  it.  If  it  included  the  operation,  that  is  a  dif- 
ferent thing  from  the  means  by  which  the  operation  is  performed. 
James  v.  Canipbell,  104  U.  8.  356;  Powder  Co.  v.  Powder  Works,  98 
U.  S.  126^  So,  whether  this  claim  in  the  reissue  includes  the  ma- 
chinery for  turning  on  the  gas  or  not,  it  is  for  a  part  of  the  invention 
not  claimed  in  the  original.  Turner  d;  S,  Manufg  Co,  v.  Dover 
Stamping  Co.  Ill  U.  S.  319;  S-  C.  4  Sup.  Ct.  Eep.  401.  And,  as 
the  claim  in  the  original  was  not  for  any  combination  of  parts,  the 
combination  of  this  claim  of  the  reissue  cannot  be  said  to  be  the 
same  combination  further  restricted  by  additional  elements,  ai\d  is 
not  included  in  what  was  claimed  in  the  original.  The  patent  for 
the  circuit  breaker  as  located  and  operating,  and  machinery  for  turn- 
ing on  the  gas,  without  the  machinery  for  operating  the  circuit  breaker, 
appears  to  have  been  satisfactory  at  the  time  when  the  patent  was 
taken  out,  and  for  so  long  a  time  afterwards,  that  it  could  not  be  made 
to  cover  the  machinery  for  operating  the  circuit  breaker.  The  con- 
clusion reached  is  the  same  as  before. 

Let  there  be  a  decree  dismissing  the  bill  of  complaint. 
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•    SooTT  V,  SBVBMTY-FrvB  ToNS  OP  Pio-Ibon, 
{Dittriet  CouH^  D,  Cbniuetieut,  March  d,  1886.) 
L  Saltaob— BapcBTin  op  8ai.ted  Faopbutt  bt  Owhkbs— IiiBai.  xo  Butfobce 

LiBN— JOBQDICTtON. 

When  a  cargo  of  Iron,  on  board  a  vessel  that  lias  been  pumped  out  and  bronght 
into  her  port  of  dwtULftllon  by  mlvors,  has  been  replevied  b^  the  owners  in  a 
•tate  conrt,  for  the  ospresa  pnrpnse  of  melting  it  up  and  putting  it  bejocd  the 
reach  of  any  court,  and  the  control  of  the  alate  court  over  it  was  a  Action,  the 
district  court  of  the  United  States  will  have  jurisdiction  of  a  libel  to  eafono 
the  lien  of  ttie  salvore,  and  the  iron  may  be  seized  by  the  marshal  under  moni- 
tion issued  by  the  court. 

L  Sake — Amount  of  Award. 

The  services  rendered  In  this  case  considered,  and  the  sum  of  (350  allowed  to 
Hbelaots  as  ctHDpeasation,  with  ooets. 

In  Admiralty. 

Samuel  Park,  for  libelant. 

Arthvr  B.  Calef$knA  Samuel  L.  Warner,  for  claimants. 

Shiphan,  J.  This  ia  a  libel  in  rem  for  salvage.  On  October  31, 
1884,  the  schooner  Emily,  a  vessel  about  32  years  old  and  then  worth, 
with  her  appurtenances,  about  $400,  left  Perth  Amboy  with  a  load 
of  120  tons  of  pig'iron,  of  whieh  75  tons  were  oonaigued  to  the  claim- 
ants,  the  Stiles  &  Parker  Press  Company,  of  Mid41etown,  in  this  dis- 
trict. Herbert  S,  Goodale  was  the  captain  of  the  schooner  and  owned 
three-fonrths  of  her.  One  other  man  constituted  the  crew.  There 
was  no  insurance  upon  her.  She  went  through  Hell  Gate  on  Octo- 
ber 23d,  and  on  October  25th  went  down  the  sound  with  a  north-west 
wind  and  strong  breeise.  Near  Shippan  Point  the  foremast,  whioh 
was  an  old  article,  cracked  or  broke.  The  mainsail  was  torn  and 
carried  away  by  the  wind.  The  vessel  commenced  to  leak  badly,  and 
the  captain  ran  her  into  Norwalk  harbor,  about  three-fourths  of  a 
mile  from  the  sound,  and  beached  her  in  a  safe  and  land-locked  place, 
and  upon  a  soft  bottom.  She  filled  with  water.  At  high  tide  she 
was  seven  feet  under  water.    At  low  tide  the  deck  was  out  of  water. 

The  captain  could  not  find  assistance  to  get  his  boat  or  cargo  off, 
and  on  Sunday,  October- 26th,  telegraphed  to  the  libelant  that  the 
schooner  was  sunk  off  Norwalk  harbor  and  asked  for  assistance.  The 
libelant  is  well  known  throughout  the  sound  to  be  engaged  in  the 
basiuesB  of  saving  wrecked  vessels  and  cargoes,  and  owns  at  least 
two  vessels  equipped  with  all  the  appliances  needful  for  said  business, 
constantly  manned  and  in  readiness.  The  master  and  crew  were  not 
guilty  of  fraud  and  had  no  motive  to  commit  fraud,  either  in  beach- 
ing the  vessel  or  in  sending  for  the  libelant,  and  there  was  no  collu* 
sion  between  him  and  the  captain  or  the  crew.  The  libelant  sent 
on  the  morning  of  October  27th,  the  schooner  Beport  and  steam-tug 
Alert,  Gapt.  Chesebro  in  command,  with  six  men  on  board  of  eacli 
vessel,  to  the  assistance  of  the  Emily.    The  boats  reached  the  wreck 
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on  the  evening  of  the  same  day,  and  found  her  under  water,  her  fore- 
mast broken  and  mainsail  and  jib  torn.  Oapt.  Chesebro  mside  a  con- 
tract that  evening  with  Capt.  Goodale,  by  which  the  libelant  was  to 
receive  50  per  cent,  of  the  value  of  the  saved  property  delivered  at 
its  destination.  On  the  next  day,  at  low  water,  the  schooner  was 
pumped  out  in  three  or  four  hours*  time,  and  was  pumped  out  twioe 
during  the  night  of  that  day.  The  30th  and  31st  were  stormy  and 
the  schooner  was  kept  pumped  out.  On  the  31st  the  only  apparent 
leak  in  the  vessel,  about  a  foot  long  in  the  "tuck  seam,"  was  found  and 
was  temporarily  stopped.  On  November  2d,  the  libelant's  boats,  with 
the  Emily,  left  Norwalk  harbor  and  stopped  about  20  hours  in  the 
sound,  five  or  six  miles  from  Norwalk,  to  take  some  iron  out  of  an- 
other Bunkeu  vessel,  the  Marietta.  The  contract  for  this  service  was 
made  by  the  libelant  in  New  York  after  the  26tb.  While  this  service 
was  being  performed,  the  Emily  lay  about  400  yards  from  the  Mari- 
etta. The  Emily  was  then  towed  to  Bridgeport  and  25  tons  of  iron 
were  delivered  to  the  owners,  uid  then  was  towed  to  Middletown.  The 
libelant  demanded  salvage  upon  the  75  tons  from  the  claimants,  who 
refused  to  pay,  and  brought  a  writ  of  replevin  for  said  iron  before  the 
superior  court  for  Middlesex  county,  upon  which  writ  the  iron  was 
seized  by  the  sheriff  and  delivered  to  the  claimants,  was  put  in  their 
store-house,  and  was  unmediately  put  by  them  into  the  furnace,  in 
their  ordinary  business,  at  the  rate  of  one  or  two  tons  per  day.  The 
replevin  suit  was  brought  to  enable  the  claimants  to  obtain  and  to  use 
up  the  iron  promptly.  They  did  not  intend  that  it  should  be  kept 
in  the  possession  of  anybody.  The  statutory  bond  was  given  for  the 
return  of  the  property  to  the  defendants  if  the  plaintiffs  failed  to  es- 
tablish their  right  to  the  possession  of  the  same.  The  libelant  and 
Capt.  Goodale  were  made  defendants. 

The  libelant  subsequently  libeled  the  iron  which  was  not  melted, 
and  which  was  in  the  claimants'  exclusive  possession,  and  possession 
thereof  waA  taken  by  the  marshal.  After  the  trial  of  this  ease,  the 
claimants  gave  to  the  marshal  a  delivery  bond,  conditioned  to  be  void 
if  they  performed  the  decree  of  the  court  in  the  matter  of  the  libel, 
and  the  iron  was  delivered  to  them.  The  value  of  the  iron  was 
$1,515.  The  libelant's  two  vessels  and  appurtenances,  which  woat  to 
Norwalk,  are  worth  $16,000. 

The  first  question  relates  to  the  jurisdiction  of  this  court,  and  arises 
upon  the  principle  which  has  been  often  asserted  in  the  decisions  of 
the  supreme  court,  and  which  is  stated  in  Bud;  v.  Colbath,  8  Wall. 
834,  as  follows : 

"That  principle  is  that  whenever  property  has  been  seized  by  an  officer  of 
the  court,  by  virtue  of  Its  process,  the  property  is  to  be  considered  as  in  the 
custody  of  the  court  and  under  its  control  for  the  time  being;  and  that  no 
other  court  has  a  right  to  interfere  with  that  possession,  unless  it  be  some 
court  which  may  have  a  direct  supervisory  control  over  tlie  court  whose  pro- 
cess has  first  taken  possession,  or  of  some  superior  jurisdiction  in  the  prem- 
ises.  *  *   *  This  principle,  however,  has  its  limitations,  or  rather  its  just 
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definition  fs  to  be  attended  to.  It  is  only  while  the  property  Is  in  the  posses- 
sion of  the  court,  either  actually  or  constructlTely.  that  the  court  is  bound  or 
professes  to  protect  that  possession  from  the  process  of  other  courts.  When- 
ever the  litigation  is  ended,  or  the  possession  of  the  officer  or  court  is  dis- 
chm^ed,  other  courts  are  at  liberty  to  deal  with  it  according  to  the  rights  of 
the  parties  before  them,  whether  those  rights  require  them  to  take  p(»ses3ion 
of  the  property  or  not. " 

If  the  property  was  either  actually  or  coDBtractively  in  the  custody 
of  the  Btate  court  at  the  time  of  the  service  o!  the  monition,  no  valid 
seizure  of  it  could  be  made  by  the  marshal,  and  this  court  would  have 
no  jurisdiction  of  this  libel.  The  mere  fact  that  it  was  in  the  posses- 
sion of  the  claimants  would  not  prevent  its  being  in  the  custody  of  the 
law,  and  if  it  was  in  their  hands  awaiting  the  decision  of  the  state 
court,  and  in  readiness,  upon  its  j  udgment  of  return,  to  be  delivered 
to  the  defenda.ntB  in  the  replevin  suit,  it  would  have  been  incumbent 
upon  the  libelant  to  wait  until  snoh  an  order  had  been  made  and  the 
litigation  was  at  an  end.  But  it  is  idle  to  say  that  the  iron  was  in 
the  custody  of  the  law,  when  the  purpose  and  the  effect  of  the  replevin 
suit  were  to  remove  it  from  the  custody  of  any  court,  and  to  prevent 
it  from  being  subject  to  any  order,  and  when  the  object  of  putting 
legal  machinery  in  motion  vras  to  enable  the  plaintiffs  to  effectually 
preclude  its  return  to  the  defendants.  It  is  a  misuse  of  terms  to  say 
that  the  iron  was  in  the  possession  or  control  of  the  state  court,  and 
it  would  be  an  abuse  of  the  authority  of  that  court  if  such  a  fiction 
as  its  pretended  custody  of  this  property  should  be  made  to  prevent 
the  exercise  over  it  of  the  ordinary  jurisdiction  of  another  court. 

The  claimants  next  insist  that  this  court  has  no  jurisdiction  because 
the  state  court  can  determine,  in  the  replevin  suit,  the  questions  of 
the  existence  and  the  extent  of  the  libelant's  lien,  and  they  rely  upon 
the  following  language  of  the  supreme  court  in  FVeeman  t.  Howe,  24 
How.  450:  • 

"Where  a  court  has  jurisdiction  it  has  a  right  to  settle  every  question  which 
occurs  in  the  case,  «  «  ♦  and  that  where  tlie  jurisdiction  of  a  court  and 
the  right  of  a  plaintiff  to  prosecute  his  suit  in  it  have  once  ntt^ached,  that 
right  cannot  be  arrested  or  taken  away  by  proceedings  in  another  court." 

Without  stopping  to  inquire  whether  the  state  court  could  properly 
determine  the  amount  of  the  libelant's  lien  upon  the  iron,  this  lan- 
guage is  clearly  explained  in  Buck  v.  Colbath,  where  the  court  says : 

"It  is  not  true  that  a  court,  having  obtained  jurisdiction  of  a  subject-miitr 
ter  of  a  suit,  and  of  parties  before  it,  thereby  excludes  all  other  courts  from 
the  right  to  adjudicate  upon  other  matters  having  a  very  close  connection 
with  those  before  the  first  court,  and,  in  some  instances,  requiring  the  decis- 
ion of  the  same  questions  exactly.  In  examining  into  tlie  exclusive  character 
of  the  jurisdiction  of  such  cases,  we  must  have  regard  to  the  nature  of  tlie 
remedies,  the  character  of  the  relief  sought,  and  the  identity  of  the  parties  in 
the  different  suits. " 

If  the  iron  was  in  such  a  condition  that  it  eould  rightfully  be  made 
the  subject  of  a  libel  in  rem,  the  libelant  was  not  excluded  from  ob- 
taining the  judgment  of  an  admiralty  court  upon  the  question  of  a 
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maritime  lien,  by  reaBon  of  the  fact  that  &  state  court,  perhaps,  might 
in  another  proceeding  ascertain  the  amount  which  was  due  him,  be- 
cause the  relief  which  he  seeks  in  admiralty  is  very  different  from  the 
relief  which  he  could  obtain  in  a  state  court. 

The  existence  and  the  amoant  of  the  lien  are  next  to  be  ascertained. 
That  the  Emily  and  her  cargo  were  in  distress  and  needed  help  are 
certain,  and  it  is  unavailing  to  say  that  she  ought  not  to  have  been 
in  distress.  I  think  that  the  troable  happened  because  the  schooner 
was  very  old,  and,  with  a  heavy  cargo,  was  anable  to  withstand  much 
of  a  strain,  and,  moreover,  she  was  insufficiently  manned.  The  libel- 
ant, whose  business  it  is  to  save  vessels  in  distress,  was  telegraphed 
to  go  to  her  aid,  without  any  previous  knowledge  that  his  services 
were  or  would  be  wanted,  and  in  response  he  sent  his  vessels  amply 
equipped.  They  found  the  vessel  in  a  safe  land-locked  place,  on  the 
mud,  in  the  bottom  of  Norwalk  harbor,  but  she  could  not  be  got  away 
without  skilled  and  energetic  and  expensive  assistance. 

The  contract  which  the  captain  of  the  Emily  entered  into  was  an 
improvident  one,  so  far  as  the  cargo  is  concerned,  in  view  of  the  ease 
with  which  the  libelant  could  furnish  assistance  and  the  lack  of  im- 
mediate peril  to  the  cargo.  The  rate  is  too  large,  under  the  circum- 
stances of  the  case,  to  receive  the  sanction  of  the  court. 

The  facts  which  bear  upon  the  amount  of  compensation  are  that 
the  assistance  of  a  skilled  man,  whose  property  consists  of  vessels 
equipped  and  manned  for  saving  cargoes,  and  whose  business  it  is  to 
render  dangerous,  laborious,  and  expensive  services,  was  sought ;  that 
he  sent  a  sailing  vessel,  a  steam-tug,  and  12  men,  to  aid  the  schooner 
and  cargo ;  that  the  situation  of  the  submerged  vessel,  though  it 
needed  assistance,  was  not  immediately  perilous;  that  the  work  of 
raising  the  vessel  by  the  aid  of  the  libelant's  steam-pumps  was  easy; 
and  that  there  was  no  danger  to  his  crews  or  his  propert>y.  It  is  not 
a  case  which  calls  for  very  lar^e  compensation,  but  the  libelant  should 
receive  a  liberal  amount  when  he  is  honestly  engaged  in  this  aaoer- 
tain  and  expensive  business. 

The  sum  of  $350  is  allowed,  with  costs. 


1.  Habitimb  Ltbns—SIaterial  and  Labqb  Used  ik  CoNSTBircTroir  ot  Vobssl 

— UONTHACT. 

WboQ  materials  are  furnished  and  the  labor  is  performed  under  a  contract 
^vith  the  owner  of  a  vessel,  no  general  maritime  lien  can  be  claimed. 

2.  Same — Liens  Given  by  State  Law— How  Enforckd  m  UMriED  States  Dib- 

TIirCT  CODtiT. 

When  it  is  attempted  in  the  districrcourt  to  give  effect  to  liens  crented  by 
state  laws,  thej  are  enforced  subject  to  all  the  qualiflcatlona  and  limltatloiu 
imposed  hy  those  lawa. 


Thb  Einobton. 


(Dittriet  Court,  D.  Jfeu  Jert^.  March  4, 1S85.) 
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3.  Saicb— JinttEBHOTioir  ov  Dibibbtt  OoimxB— ^iobaxtt  Rout  No.  13. 

The  district  courts  of  the  United  States  have  no  Jurisdiction  to  enforce  liens 
azldag  under  state  laws,  except  when  they  are  founded  upon  a  contract  mari- 
■V  time  in  Its  clwacter. 

Libel  ii»  rem. 

The  libel  is  filed  in  this  case  against  the  ferry-boat  EingBton,  to 
recover  for  materials  famished  and  work  done  upon  the  said  steamer 
while  she  was  in  the  course  of  oonstraction  at  Newburgh^  in  the  state 
of  Kew  York,  and  after  she  was  launched  and  removed  to  Wee- 
hawken,  in  the  state  of  New  Jersey.  The  libel  alleges  that  in  the 
year  1883  the  said  ferry-boat,  being  then  at  Newburgh,  in  the  state 
of  New  Yorkj  and  being  in  need  of  oertain  appliances  and  machinery 
for  electric  lighting,  the  libelant,  at  the  request  of  the  owners  or  au- 
thorized agents  of  said  ferry-boat,  did  agree  to  famish  the  boat  with 
snob  maohinery  and  appliances,  fqr  the  earn  of  f  2,625,  to  be  paid 
upon  trial  and  acceptance  of  the  same.  Certain  of  the  materials  and 
some  of  the  labor  necessary  therefor  were  famished  by  the  libelant 
at  Newbargh,  and  then  the  said  ferry>bdat,  having  proceeded  to  Wee- 
kawken,  in  the  state  of  New  Jersey,  the  libelant  did  continue  to  fur- 
nish necessary  materials  and  labor  for  snoh  eleottio  lighting,  and  did, 
in  the  month  of  November,  1888,  complete  the  said  machinery  and 
appliances,  which  were  thereafter,  and  in  the  month  of  December, 
1888,  accepted  by  the  West  Bhore  &  Ontario  Terminal  Company,  the 
owner  of  the  said  ferry-boat.  The  said  West  Shore  &  Ontario  Ter- 
minal Company  then  was  and  still  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  New  Jersey.  The  libel  fur- 
ther alleges  that  no  part  of  the  contract  price  for  materials  and  labor 
has  been  paid,  and  claims  that  the  libelant  has  a  lien  upon  the  said 
ferry-boat  for  the  snm  dne  under  the  general  maritime  law  and  the 
statntes  of  the  states  of  New  York  and  New  Jersey. 

The  West  Shore  &  Ontario  Terminal  Company  have  filed  a  claim 
as  owner  of  the  boat,  and  answered,  setting  up  that  on  or  about  March 
7, 1883,  while  the  boat  was  in  the  course  of  coastroction  at  Newburgh, 
in  the  state  of  New  York,  by  Ward,  Stanton  &  Co.,  for  the  New  York, 
Ontario  &  Western  Hallway  Company,  under  contract,  and  before 
said  ferry-boat  was  completed,  or  was  even  registered  or  enrolled, 
licensed  or  surveyed,  the  said  libelant  entered  into  a  contract  with 
the  said  New  York,  Ontario  &  Western  Railway  Company,  at  New 
York  City,  whereby  said  libelant  contracted  and  agreed  with  said 
railway  company  to  fnmish  said  ferry-boat  with  certain  electric  light- 
ing apparatus  and  appurtenances  for  the  sum  of  $2,625;  that  after- 
wards the  said  railway  company  sold  said  boat,  at  a  fair  and  bona  fide 
sale,  to  the  West  Shore  &  Ontario  Terminal  Company,  and  the  said 
terminal  company  did,  by  a  certain  agreement,  dated  July  15,  1883, 
between  the  said  terminal  company,  of  the  first  part,  the  New  York, 
West  Shore  &  Buffalo  Railway  Company,  of  the  second  part,  and  the 
New  York,  Ontario  <k  Western  Bailw^  Company,  of  the  third  part, 
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lease  said  boat  and  oiheT  property  to  the  said  two  railway  compa- 
oies,  jointly,  for  the  period  of  99  years  from  the  first  day  of  August, 
1883;  for  which  reasons  they  allege  that  the  libelant  has  no  claim 
or  lien  on  said  boat,  but  its  remedy,  if  any,  is  against  the  New  York,  On- 
tario &  Western  Railway  Company;  that  the  servioea  performed  and 
materials  furnished  were  not  performed  or  famished  npon  the  credit 
of  the  boat,  but  under  said  contract,  and  npon  the  credit  of  the  Mew 
York,  Ontario  &  Western  Railway  Company ;  and  that  the  libelant 
is  not  entitled  to  the  lien  claimed  by  it  nnder  the  Btatatea  of  New  Jer^ 
sey,  because  the  eonfaract  was  not  made  within  the  state  ot  New  Jm> 
sey,  and  because  the  greater  part  of  said  materials  and  services  were 
furnished  and  performed,  not  in  the  state  of  New  Jersey,  but  in  the 
state  of  New  York,  and  because  more  than  nine  months  have  elapsed 
since  said  debt  was  contracted.  TbereceiTsrsof  the  New  York,  West 
Shore  &  Bafhdo  Railway  Company  have  also  answered  ma  lessees  of 
the  said  ferry-boat,  and  have  set  up  substantial^  the  same  defense. 

Butler,  StUlrnan  d  Hubbard,  for  libelants. 

Vredenburgk  <i  Oarretton,  for  respondents. 

Nixon,  J.  1.  Does  a  lien  exist  under  the  genwal  maritime  law? 
The  libel  admits,  the  answers  claim,  and  the  testimony  shows  that 

the  materials  were  furnished  and  the  labor  performed  nnder  a  formal 
written  contract,  executed  in  New  York,  between  the  libelant  and  the 
owner  of  the  boat  then  in  the  course  of  construction,  and  not  yet 
finished,  or  documented  in  any  cnstom-honse.  I  will  not  stop  here 
to  inquire  whether  any  maritime  lien  can  be  implied  for  materials 
and  labor  furnished  to  a  vessel  thus  circumstanced,  with  neither  en- 
rollment nor  license,  and  not  yet  ready  for  employment  in  commerce 
or  navigation.  Waiving  that,  for  the  present,  it  seems  to  be  settled 
in  the  American  admiralty  that,  where  the  materials  are  furnished 
and  the  labor  is  performed  under  a  contract  with  the  owner  of  the 
vessel,  no  general  maritime  lien  can  be  claimed.  The  qnestion  was 
discussed  and  settled  by  the  supreme  court  in  The  St.  Jugo  de  Cuba, 
9  Wheat.  416,  and  I  am  not  aware  that  their  decision  has  been  qual- 
ified or  overruled,  in  any  subsequent  case.    The  court  there  said : 

"The  necessities  of  commerce  require  that,  when  remote  from  hia  owner, 
he  (the  maater)  should  be  able  to  subject  his  owner's  property  to  that  liability, 
(a  lien,)  without  which  it  is  reasonable  to  suppose  he  will  not  be  able  to  pur- 
sue his  owner's  interests.  But  when  the  owner  is  present  the  reason  ceases, 
and  the  contract  is  inferred  to  be  with  the  owner  himself,  on  his  ordlnaiy  re- 
sponsibility, without  a  view  to  the  vessel  as  the  fund  from  which  compensa- 
tion is  to  be  derived." 

The  same  question  was  before  Judge  Hopkinson,  of  the  Eastern  dis* 
trict  of  Pennsylvania,  in  Sarehet  v.  The  Dmig,  Crabbe,  196,  and  was 
examined  with  his  usual  discrimination  and  care,  and  he  reached  the 
game  result. 

But  it  is  insisted  that  if  no  general  maritime  lien  exists,  a  lien  has 
been  created  by  the  state  laws  of  New  York  and  New  Jersey  which 
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the  courts  of  the  United  States  should  enforce.  In  t^ie  first  place,  it 
is  questi<}&able  whether  any  lien  has  in  fact  arisen  nnder  the  provis- 
ions  of  the  laws  of  either  of  these  states.  When  it  is  attempted  here 
to  give  effect  to  liens  created  by  state  laws,  they  are  enforced  subject 
to  all  the  qualifications  and  limitations  imposed  by  those  laws.  It 
is  provided  in  the  New  York  statute  that  the  debt  contracted  for  ma- 
terials or  labor  on  any  ship  or  vessel  "shall  cease  to  be  a  lien  when- 
ever the  ship  or  vessel  shall  leave  the  port  at  which  snch  debt  was 
contracted,  unless  the  person  having  the  lien  shall,  within  twelve 
days  after  such  departure,  cause  to  be  drawn  up  and  filed  specifica- 
tions of  such  lien,  which  may  consist  either  of  a  bill  of  particulars 
of  the  demand  or  a  copy  of  any  written  contract  nnder  which  the 
work  may  be  done,  with  a  statement  of  the  amonnt  claimed  to  be 
dne  from  snch. vessel,  the  correctness  of  which  amount  shall  be  sworn 
to  by  such  person,  or  his  agent  or  representative,"  The  debt  in  this 
case  was  contracted  in  New  York  while  the  boat  was  being  built  at 
Kewbnrgh ;  but  after  the  commencement  of  the  work  she  was  removed 
ont  of  the  port  of  New  York  and  taken  to  Weehawken^  a  port  in  New 
Jersey,  where  the  residue  of  the  labor  was  performed  and  the  mate- 
rials famished.  There  is  no  proof  that  any  specifications  or  copy  of 
the  contract  have  been  filed  in  New  York,  verified  by  the  oath  of  the 
parties,  which  seems  to  have  been  necessary  in  order  that  any  lien 
should  continne  to  attach. 

The  New  Jersey  statute  agrees  to  give  liens  only  for  debts  contracted 
within  that  state.  The  materials  were  furnished  and  the  labor  done 
under  a  contract  executed  in  New  York,  and  made  with  the  owner  of 
the  boat  before  sbe  was  finished  and  ready  for  service  on  the  water. 
Does  it  not  follow,  under  such  circumstances,  that  the  libelant  waived 
the  lieu,  and  intended  to  look  to  the  personal  responsibiiity  of  the 
owner?  But,  in  the  next  place,  and  without  expressing  an  opinion 
on  the  above  facts,  have  the  district  courts  of  the  United  States  any 
jurisdiction  to  enforce  liens  arising  under  state  laws,  except  where 
they  are  founded  upon  a  contract  maritime  in  its  character? 

The  proceedings  in  this  case  are  nnder  the  twelfth  rule  of  admi- 
ralty practice.  This  rule,  as  prescribed  by  the  supreme  court  in 
1844,  authorized  a  libel  in  rem  where  the  local  law  of  a  state  gave  a 
lieu  upon  a  vessel  for  supplies  or  repairs  in  her  home  port.  Another 
change  was  made  in  1859,  taking  away  the  right  to  proceed  in  rem 
against  domestic  vessels  for  supplies  or  necessaries,  idthough  a  lien 
was  created  by  the  state  law.  It  stood  thus  until  1872,  when  the 
court  announced  the  rule  as  it  now  is,  to-wit: 

"That  in  all  auita  by  material-men  for  supplies  or  repairs  or  other  necessa- 
ries, the  libelant  may  proceed  against  the  sliip  and  freight  in  ram,  or  against 
the  master  or  owner  alone  in  personam." 

There  has  been  much  conflict  in  the  courts  as  to  the  meaning  of 

the  new  rule,  but  since  its  adoption  the  supreme  court,  in  The  Lot- 
tawanna,  21  Wall.  580,  held  that  the  district  courts  of  the  United 
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States,  having  jurisdictiorL  of  the  contract  as  a  maxitune  one,  might 
enforce  liens  given  for  its  security,  even  when  created  by  the  state 
laws.  The  inference  is  plain  that  the  oourt  meant  to  affirm  that  no 
such  jurisdiction  existed  when  the  oontraot  was  ziot  of  a  maritime 
nature. 

The  libel  is  therefore  dismisBed  for  want  of  juxiadietion. 


The  Pavonu.* 

iDiiiriet  Oourt,  S.  D.  New  York.    February  37, 1865.) 

1.  Collision— Miscalculation  of  Pilot— [jOokout. 

Tlie  ferry-boat  P.  was  approaching  her  New  York  slip  on  the  J!I(»ih  liver 
on  aBtron^  flood-tidc,  which  compeDed  hur  toeo  below  her  slip  aocl  swing  Into 

it  as  the  tide  swept  Iier  up.  The  ferry-boat  W.,  running  on  a  different  ferry, 
at  this  moment  came  oat  of  her  slip,  744  feet  beluw  that  of  tlie  P.  It  was  the 
costora  of  the  W.  to  go  to  the  right'  of  the  P.  on  such  occasions,  if  the  P. 
were  "well  out"  in  the  river,  otherwise  to  go  to  the  left.  On  this  occnfiton, 
the  pilot  uf  the  \V.,  judging  that  the  P.  whs  well  out  in  the  streani,  attempted 
to  go  to  the  right,  when  the  P.  was  already  swinging  In,  and  in  about  45  sec- 
onan  after  leaving  her  slip  struck  the  W.  on  her  port  side.  The  i^tot  of  the  P. 
was  giving  his  entire  attention  to  making  his  slip ;  the  deck  hand  who  should 
have  acted  as  lookout  w.is  under  the  hoo'l,  and  did  not  see  or  report  the  "W". 
until  a  few  seconds  before  collision,  when  the  P.,  too  late,  reversed  full  speed. 
Held,  thai  the  W.  was  in  fault  in  mt.sjudging  the  disiance  of  tlie  P.  and  in  at- 
tempting to  go  inside  and  acrosn  her  bows;  and  that  the  W  was  in  fault  in 
not  having  a  lookout  besides  the  pilot  properly  stationed  and  attentive  to  his 
duties  ;  and  thai  the  damages  >)hould  be  divided. 

%.  BaMK— FkRRY-Bo.^T*— NECRSSITY  op  IjOOKOUT. 

The  legal  obligation  of  ferry-boats  to  innlntain  an  efficient  lookout  has  been 
Tcppatedly  declared,  and  can  never  he  relaxed. 

In  Admiralty. 

Abbftt  <C'  Fuller,  for  libelants. 

Wilcox,  Adams  d  ALicklin,  for  claimants. 

^oWN,  J.  At  about  0 : 30  p.  m.  on  the  fifteenth  of  Ootobor,  1883. 
as  the  Erie  ferry-boat  Pavonia  was  approaobiog  her  slip  at  the  foot 

of  Chambers  street  on  the  North  river,  she  ran  into  the  starboard 
side  of  the  ferry-boat  Weeliawken,  of  the  Hoboken  Ferry,  running  from 
the  foot  of  Barclay  street.  This  libel  was  tiled  for  the  recovery  of 
the  damages  arising  from  the  collision.  The  tide  was  strong  flood, 
and  the  wind  heavy  from  the  north-west.  It  was  dusk;  but  bright 
moonliRht  and  clear.  The  upper  side  of  the  Barclay-street  slip  is  744 
feet  below  the  upper  corner  of  the  Providence  pier,  which  forms  the 
lower  side  of  the  Chambers-street  slip.  The  Pavonia  was  intending 
to  make  the  apper  division  of  the  Chambers-street  slip;  the  lower 
division  being  ooeapied  by  her  sister  boat.  The  flood-tide,  at  its 
strength,  sweeps  past  these  piers  at  about  the  rate  of  three  knots  or 
over.    To  make  their  landings  on  the  New  York  shore  at  such  a  time, 

1  iteported  by  II.  D.  ft  £idward  Benedict,  Bsqt.,  of  the  Ifew  York  biar. 
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the  ferry-boats  from  the  west  shore  usually  go  somewhat  below  the 
slip,  and  run  into  it  as  they  "drift  upwards.  Such,  according  to  the 
testimony  of  the  witnesses  on  the  part  of  the  Pavonia,  was  her  couise 
at  this  time.  Every  natural  probability  gives  it  credit,  there  being 
no  obetractions  in  the  way.  The  pilot  testifies  that  before  making 
his  final  swing  to  run  into  the  slip,  he  looked  to  see  if  the  Barclay- 
street  boat  was  coming  out,  it  being  time  for  her,  but  could  not  see 
her;  that  he  then  put  his  wheel  bard  a-starboard,  and  swung  for  hia 
slip,  to  which  he  gave  his  whole  attention,  until  the  Weehawkeu  ap- 
peared very  near  to  him,  when  be  reveirsed  bis  engine,  but  not  in  sea- 
son to  stop  and  prevent  the  collision;  and  that  the  collision  took 
place  within  100  or  200  feet  of  the  end  of  the  Providence  pier  and 
opposite  to  it. 

On  the  part  of  the  Weehawken  it  is  admitted  that,  inasmaeh  as 
the  boats  cross  each  other's  course,  the  eatabliabed  practioe  is  that 

the  Barclay-street  boats  on  a  flood-tide  shall  pass  inside,  that  is,  to 
the  right,  if  the  Erie  boats  are  at  the  time  "well  out"  in  the  river, 
i.  e.,  1,000  feet  or  upwards;  but  that  otherwise  they  must  go  outside 
of  the  Erie  boats  in  order  to  permit  the  latter  to  make  their  landings. 
This  is  a  manifest  necessity  to  which,  under  rtde  SI,  the  prior  rtiles 
give  way.  Her  witnesses  say  that  as  the  Weehawken  left  her  slip 
the  Pavonia  was  "well  out"  in  the  river;  that  she  had  not  got  down 
as  far  as  the  Chambers-street  slip,  and  had  not  commenced  her  turn 
for  the  slip,  which  she  would  not  usually  do  until  she  had  passed  below 
Chambers  street;  that  the  collision  itself  took  place  some  400  or  €00 
feet  out  in  the  river,  opposite  the  Brie  pier,  which  forms  the  upper 
side  of  the  Chambers-street  slip,  and  occurred  in  consequence  of  the 
Pavonia's  turning  rapidly  about,  under  a  starboard  helm,  and  trying 
to  run  ahead  of  the  Weehawken.  There  is  considerable  testimony 
on  the  part  of  the  Weehawken  to  sustain  this  theory  and  the  place 
of  the  eoUision  as  alleged  in  her  behalf.  Repeated  consideration  of 
the  testimony  compels  me  to  reject  this  account  as  to  the  place  of  the 
collision.  I  am  satisfied  it  was  opposite,  or  very  nearly  opposite,  the 
Providence  pier,  on  the  lower  side  of  the  slip,  or  a  little  only  above 
it,  and  occurred  as  the  Pavonia  was  coming  in  her  usual  course  to 
make  the  upper  rack,  and  that  it  was  not  more  than  200  feet  outside 
of  the  lower  pier.  The  boats,  doubtless,  within  half  a  minute  after 
had  drifted  up  abreast  of  the  upper  pier,  and  thereby  had  come  nearly 
into  the  position  testified  to  by  the  Weehawkea's  witnesses,  except  as 
to  distance  out  in  the  river. 

The  testimony  of  the  pilot  of  the  Secancus,  which  lay  out  in  the 
stream,  is  referred  to  as  establishing  the  position  of  the  boats  oppo- 
site the  upper  pier  at  the  time  of  the  collision,  because  the  pilot  tes- 
tifies that  he  could  see  the  bridge  of  the  slip  astern  of  the  boats. 
This,  however,  is  not  of  much  weight,  unless  the  exact  position  of  the 
Seoanens  were  known,  and  that  is  as  liable  to  error  as  the  position  of 
the  Favonia;  and  also  because,  as  I  have  said,  the  boats  drifted  im- 
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mediately  to  the  Tipper  pier,  and  the  Weehawken,  being  under  fall 
headway,  would  have  passed  from  one  pier  to  the  other  in  about  15 
seconds. 

There  are  oiroamstanees  that  strongly  confirm  the  aoeount  of  the 
Pavonia  as  to  the  place  of  the  collision.  Her  pilot,  not  seeing  the 
Weehawken,  had  no  reason  to  keep  off ;  nor,  on  the  other  hand,  is  there 
the  slightest  probability  that,  not  seeing  her,  he  would  have  changed 
his  course  to  run  into  bis  slip  at  a  point  where  it  was  impossible  for  him 
to  make  the  slip.  Had  the  Weebawken  been  in  the  position  her  wit- 
nesses allege,  there  is  no  conceivable  reason  why  the  Pavonia  should 
not  have  continued  down  river  in  the  usual  manner,  until  she  had 
passed  somewhat  below  Chambers  street,  before  her  final  turn  for  her 
slip.  On  the  other  band,  if  the  pilot's  statement  that  he  did  not  see 
the  Weehawken  is  untrue,  and  it  he  did  see  her,  it  is  not  credible 
that  he  would  depart  from  his  usual  course  to  go  below  Chambers 
street  before  turning,  so  as  to  be  unable  to  make  his  own  slip,  and  at 
the  same  time  so  as  to  run  into  the  Weehawken.  All  the  probabili- 
ties of  the  case,  therefore,  sustain  the  witnesses  of  the  Pavonia  as  to 
their  position  nearly  opposite  the  Providence  pier  at  the  time  when 
the  boats  first  collided.  If  that  was  the  place  of  collision,  the  fault  of 
theWeehawken  necessarily  follows ;  for  the  time  that  elapsed  after  the 
Weehawken  left  her  slip  until  she  reached  the  Providence  pier,  only 
744  feet  distant,  considering  the  flood-tide,  could  not  have  been  up- 
wards of  45  seconds;  and  during  this  time  the  Pavonia  could  not  pos- 
sibly have  come  inwards  more  than  500  or  600  feet,  at  the  most, 
across  the  tide;  so  that  she  could  not,  at  the  time  the  Weehawken 
left  her  slip,  have  been  "well  out"  in  the  river,  so  as  to  justify  the 
Weehawken  in  undertaking  to  go  inside.  The  result  proves  that  the 
pilot  of  the  Weehawken  miscalculated  her  distance  out.  Considering 
the  nearness  of  the  Pavonia  to  her  slip,  and  that  she  was  already  on 
her  swing,  I  conclude  that  it  was  the  duty  of  the  Weehawken  to  have 
waited  and  passed  outside. 

I  cannot  acquit  tbe  Pavonia  of  the  charge  of  negligence  in  not  hav- 
ing an  efficient  lookout.  Assuming  it  to  be  true,  as  the  pilot  states, 
that  just  before  he  made  his  final  swing  for  the  slip  he  looked  for 
the  Barclay-street  boats  and  saw  none  coming  out,  it  is  clear  that  it 
must  have  been  very  nearly  at  the  same  time,  at  all  events  but  a 
few  seconds  afterwards,  that  the  Weehawken  started  out.  The  Pa- 
vonia's  lights,  and  the  changes  in  them  that  the  pilot  of  the  Wee- 
hawken saw,  show  that  she  was  then  just  commencing  her  final 
swing.  From  that  time  the  pilot  was,  as  he  says,  required  to  give 
all  his  attention  to  make  his  slip.  That  made  an  efficient  lookout' 
the  more  indispensable  from  that  moment  onward.  The  legal  obli- 
gation of  ferry-boats  to  maintain  an  efficient  lookout  has  been  repeat- 
edly declared,  and  considering  the  lives  that  are  endangered  through 
collisions  this  rule  can  never  be  relaxed.  The  Monticello^  15  Fed. 
Bbp.  474,  and  oases  cited.   There  was  a  deck  hand  whose  duty  it  was 
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to  act  as  lookout;  but  it  xb  dear  that  he  was  not  performing  his  duty 
as  snoh,  nor  in  the  proper  plaoe  for  performing  it,  but  waa  under  the 
hood.  If  he  had  been  doing  his  duty,  the  Weehawken  would  have 
been  seen  coming  out  of  her  slip  and  reported  three-quarters  of  a  min- 
ate  at  least  before  the  collision.  Had  she  been  thus  observed  and 
reported  at  that  time,  the  Favonia,  by  reversing  her  engine  at  once, 
instead  oi  waiting  until  half  this  interval  had  passed,  would  very 
dearly  either  have  been  stopped  altogether  before  the  collision,  or  else 
would  not  have  reached  the  place  of  the  collision  until  the  Wee- 
hawken had  passed  by,  which  would  have  been  aocomplished  10  sec- 
onds later.  Both  boats  mnstf  therefore,  be  hdd  in  fault,  and  the 
damages  divided. 


L  OoiXtSIOR  BETWKRK  BTBAKBRB— CrOSSUIO  OoDBSBS— SraKAIA 

As  the  tug  H.,  with  three  boats  lashed  to  her  sides,  was  coming  ont  of  the 
'  £ills  into  New  York  bay  with  the  ebb-tide,  she  came  into  collision  with  the 

barge  Sweepstakes,  in  tuw,  on  a  hawser,  oS  the  tug  8.,  bound  down  the  bay 
into  the  Kills.  Previous  to  the  collision,  the  H.  gave  two  whistles,  indicating 
that  she  would  pass  to  the  left,  to  which  the  M.  responded  with  two.  But  the 
B.,  after  signatiog,  did  not  change  her  course  to  correspond,  or  slacken  her 
speed,  but  with  her  tow  kept  a  perfectly  straight  course.  The  M.  changed  her 
course  in  accordaace  with  her  whistles,  but  very  slightly,  and  stopf^  and 
backed,  but  not  iu  time  to  avoid  collision.  Held,  thnt  both  vessels  were  in 
fault, — the  a.,  because,  having  the  M.  on  her  starboard  hand  and  being  bound 
to  keep  out  of  the  way,  she  did  not  chauge  her  course  to  correspond  with  her 
whistles;  the  H.  for  not  changing  her  course  earlier  than  she  did,  and  for  not 
Reasonably  stopping  and  backing. 

2.  BaHR — MtSCAXA]OI.A.TION  OF  PlLOT. 

The  ebb-tide  out  of  the  Ellis  and  the  ebb  down  the  bay  meet  near  the  place 
of  collision :  and  each  vessel,  as  she  approached,  bad  the  tide  In  her  favor. 
Held,  that  both  pilots  doubtless  miscalculated  the  rapidity  with  which  the 
boats  were  approachiug.  But  both  were  familiar  with  the  tides,  and  both  are 
chargeable  for  such  miscalculation,  and  for  neglect  in  not  taking  meaaures 
suffldently  early  to  avoid  each  othui  and  consequently  Uie  damages  must  be 
divided. 

In  Admiralty. 

Benedict,  Taft  d  Benedict^  for  libdants. 
Beehe,  WUcox  db  Hobbs,  for  claimants. 

Bbown,  J.  On  September  8,  1S82,  at  about  half  past  10  in  the 
forenoon,  as  the  libelants*  steam-tag  Monitor,  having  in  tow  one  boat 
lashed  upon  her  port  side,  and  two  others  lashed  to  her  starboard 
side,  was  coming  eastward  out  of  the  Kills  with  the  ebb-tide,  when  a 
little  to  the  southward  of  the  Can  buoy,  (No.  17,)  below  Bobbins* 
Beef  light,  she  came  in  collision  with  the  oil-barge  Sweepstakes,  which 
was  in  tow,  on  a  hawser,  of  the  steam-tug  Standard,  which  had  just 
passed  the  buoy,  and  was  bound  down  the  Kills.    The  pilot  of  the 

■K^rted  by  B.  D.  ft  Edward  Benedict,  I^qs.,  of  the  New  York  bar. 
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Monitor  was  about  half-way  between  Constable's  point  and  the  Can 
buoy — that  is,  about  half  a  mile  distant  from  the  latter — when  he 
saw  the  Standard  coming  nearly  straight  down  the  bay*  and  a  little 
above  Bobbin's  Beef  light,  with  her  two  barges  in  tow  upon  hawsers, 
one  behind  the  other.  The  Standard  signaied  to  the  Monitor  with 
two  whistles;  to  which  tlie  latter  replied  with  two,  indicating  that 
they  would  each  go  to  the  left.  The  evidence  abows  that  the  Stand- 
ard, with  her  tow,  kept  a  perfectly  straight  course,  without  changing 
her  helm  or  slackening  her  speed,  until  the  collision  happened  with 
her  tow.  The  libelants'  testimony  is  to  the  effect  thai  the  Monitor 
starboarded  her  wheel  bo  as  to  change  her  heading  sufficiently  to  point 
inside,  or  to  the  westward,  of  the  Can  buoy;  and  that  before  the 
collision  she  reversed  her  engines.  The  other  evidence  in  the  case 
satisfies  me  that  the  Monitor  did  not  starboard  much,  or  change 
her  course  to  any  considerable  extent  to  the  northward.  The  fact 
that  the  Sweepstakes,  the  aft  boat  of  the  Standard's  tow,  struck  all 
three  of  the  boats  which  were  lashed  to  the  Monitor's  side,  and  the 
fact  that  the  barge  ahead  of  her  was  going  down  the  bay  upon  a  S. 
8.  W.  course,  are  utterly  irreconcilable  with  any  considerable  pre- 
vious change  by  the  Monitor.  The  Standard  passed  the  Monitor 
some  200  feet  or  more  distant  from  her.  The  Acme,  the  first  boat  of 
her  tow,  some  200  feet  behind ,  was  passed  less  than  50  feet  distant 
from  the  Monitor,  while  the  Sweepstakes,  about  150  feet  behind  the 
Acme,  collided  with  the  Monitor's  tow,  as  above  stated. 

It  is  very  clear  that  both  boats  were  to  blame  for  this  colliflion ;  ' 
the  Standard,  because,  having  the  Monitor  on  her  starboard  hand, 
she  was  bound  to  keep  out  of  the  way,  and  yet  made  no  change  in  her 
course;  and,  gecond,  because,  in  giving  two  whistles  to  the  Monitor, 
she  agreed  to  pass  to  the  left,  and  having  abundant  room  to  do  so» 
and  no  obstruction,  she  did  not  vary  her  course,  but  kept  nearer  to 
the  Can  bnoy  than  was  necessary  or  proper,  considering  that  the 
only  reasonable  course  for  the  Monitor  was  to  pass  to  the  eastward  of 
the  buoy  and  not  through  the  narrow  channel  to  the  westward  of  it. 
The  Monitor  was  equally  in  fault  for  not  starboarding  earlier  than 
she  did,  and  also  for  not  seasonably  stopping  and  backing,  which 
were  equally  within  her  power.  The  peculiarities  of  the  tide  there  at 
that  time  doubtless  contributed  to  the  collision.  Each,  as  she  ap- 
proached the  other,  had  the  ebb-tide  in  her  favor;  the  Monitor  in  com- 
ing down  the  Kills,  and  the  Standard  in  coming  down  the  bay.  These 
two  tides  met  near  the  place  of  collision.  The  real  cause  of  the  col- 
lision was  doubtless  the  miscalculation  of  both  pilots  as  to  the  ra- 
pidity with  which  they  were  approaching  each  other;  but  both  were 
familiar  with  these  tides,  and  both  are  chargeable  for  such  miscalcu- 
lation,  and  for  not  taking  in  time  the  meapures  necessary  to  avoid 
each  other. 

The  damages  must  be  divided,  and  a  reference  ordered  to  compute 
the  amognt,  with  costs. 
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WiLiiABo,  Trustee,  v.  Uubllbb.' 
Ootirt,  a.  D,  Ohiot  W.  D.   Harch  21, 1886.) 

BmcoTAii  OF  Cause— Fedeiux.  QuBBtiOK— SitCTion  8477,  Ret.  St. 

Complainaat  broaght  suit  iii  a  state  courttosubject  a  judgment,  obtained  by 
the  defendant  against  tbe  United  States  in  tbe  court  of  claims,  to  the  payment 
of  a  jodgment  he  had  against  defendant,  and  for  injunction  to  restrain  defend* 
ant  m>m  collecting,  transferring,  or  otiierwise  disposing  of  said  claim  against 
the  government,  and  for  the  appointnient  of  a  receiver  to  collect  and  hold  the 
fund.  The  suit  was  removed  to  the  United  Slates  court,  and  upon  motion  to 
remand,  held,  that  the  suit  involved  the  construction  of  section  3477,  liev.  St., 
irhich  declares  that  ail  '*  transfers  and  assignraeDts  made  of  anj  claim  upon 
the  XTnited  States,  *  «  •  shall  be  absolutely  null  and  void,  unless  they  are 
freely  made,  and  executed  in  tlie  presence  of  at  least  two  attesting  witnesseSf" 
etc.,  and  the  motion  was  therefore  denied. 

.  On  Motion  to  Remand. 
Long,  Avery,  Kramer  et  Kmrnerj  for  motion. 
Lincoln,  Stephens  dt  Lincoln,  contra. 

Baxtxb,  J.  This  sait,  oommeneed  in  tbe  eommon  pleas  court  of 
Hamilton,  Ohio,  was,  on  the  defendant's  application,  transferred  to 
this  court  for  trial.  The  removal  wa3  under  the  act  of  March  3, 1875. 
The  complainant  mores  here  to  remand  it.  The  complainant  seeks,^ 
through  the  aid  of  a  oonrt  of  equity,  to  seize  $22,000,  adjudged  by  the 
eoort  of  claims  to  he  due  from  the  United  States  to  the  defendant, 
and  hare  the  same  applied  in  part  payment  of  a  judgment  for  a 
larger  amount  which  he  holds  against  tbe  defendant.  As  a  basis  for 
this  relief  he  alleges  that  the  defendant  has  no  property  subject  to 
execntion,  and  that  be  is  about  to  assign  his  said  claim  on  the  govern- 
ment, to  prevent  the  complainant  and  other  creditors  from  subjecting 
it  to  the  payment  of  his  debts.  Wherefore,  he  prays  for  an  injuno- 
tion  to  restrain  defendant  from  either  collecting,  transferring,  or  other- 
wise disposing  of  said  claim,  and  for  the  appointment  of  a  receiver  to 
colleet  and  hold  the  fund  snbject  to  the  order  of  the  court.  Both 
parties  being  citizens  of  Ohio,  the  motion  to  remand  must  prevail, 
unlesB  the  controversy  inTolves  some  federal  question. 

The  government  is  not  and  cannot  be  made  a  party  to  this  litigation, 
and  I  presume  would  not  respect  any  order  which  the  court  might 
make,  directed  to  the  officer  charged  with  the  duty  of  paying  the  de- 
fendant's claim.  Whether  it  would  recognize  an  assignment  or  power 
of  attorney  executed  by  the  defendant  under  judicial  coercion  to  the 
court's  receiver,  is  not  important  to  this  inquiry.  It  is  certain  that  a 
decree  o(»npellix^  the  defendant  to  assign  his  claim  or  to  execute  a 
power  of  attorney,  authorizing  its  collection,  is  the  only  possible  way 
for  the  conrt  to  obtain  possession  and  control  of  the  money  sought 
to  be  iiea<dked.  Bat  the  defendant  contends  that  be  is  protected  against 
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any  snch  decree  by  the  3477th  section  of  the  Bevised  Statutes,  which 
declares  that  all  "transfers  and  assignments  made  of  any  claim  apon 
the  United  States,  or  any  part  or  share  thereof,  or  interest  therein, 
whether  absolate  or  conditional,  and  whatever  may  be  the  considera- 
tion therefor,  and  all  powers  of  attorney,  orders,  or  other  authorities 
for  receiving  payment  of  such  claim,  or  any  part  thereof,  shall  b« 
absolutely  null  and  void,  unless  they  are  freely  made  and  executed  in 
the  presence  of  at  least  two  attesting  witnesses,  after  the  allowance  of 
such  claim,  the  asoertaitiment  of  the  amount  due,  and  the  issuing  of 
the  warrant  for  the  payment  thereof." 

The  complainant's  counsel  responds  that  he  has  invoked  no  such  re- 
lief; that  be  has  not  asked  for  a  decree  either  to  oompel  an  assign- 
ment or  the  execution  of  a  power  of  attorney.  We  concede  that  he 
does  not  expressly  pray  for  this  speci&o  relief.  But  such  relief  is 
within  the  scope  of  his  bill,  and  included  in  his  prayer  for  general  re- 
Uef.  The  controversy,  therefore,  necessarily  involves  the  considerar 
tion  of  the  foregoing  enactment.  The  defense  arises  under  it,  and  the 
defendant  has  the  right,  under  the  act  of  March  3,  18^5,  to  have  the 
questions  thus  raised  passed  upon  by  this  court.  It  follows  that  in 
the  judgment  of  this  court  the  transfer  of  the  case  from  the  state  to 
this  court  was  proper,  and  the  motion  to  remand  will  be  disallowed. 


"A  case  In  law  or  equity  consists  of  the  right  of  one  party  as  well  as  of  the 
other,  and  may  property  be  said  to  arise  under  the  constitution  or  a  law  of  the 
United  States,  whenever  its  correct  decision  depends  on  the  construction  of 
either.  Gases  arising  under  the  laws  of  the  United  States  are  such  as  grow 
out  of  the  legislation  of  congress,  wliether  they  constitute  the  right  or  privi- 
lege or  claim  or  protection  or  defense  of  the  party,  in  whole  or  in  part,  by 
whom  they  are  asserted."  * 

"If  a  federal  law  is  to  any  extent  an  ingredient  of  the  controversy  by  way 
of  claim  or  defense,  the  condition  exists  upon  which  the  right  of  removal 
penda,  and  the  right  is  not  impaired  because  other  questions  are  involTed 
which  are  not  of  federal  character."  ^ 

That  the  "right,  privilege,  claim,  protection,  or  defense,"  under  the  con- 
stitution and  laws  of  the  United  States,  is  well  taken,  is  not  the  criterion  of 
jurisdiction.  In  action  against  a  railway  company  for  nnjust  discrimination 
in  its  tolls,  it  defended  on  the  ground  that  the  statute  under  which  the  plain- 
tiff sought  to  recover  impaired  the  obligation  of  the  contract  contained  in  its 
charter.  Judge  Dkummond  said:  "The  only  point  we  can  consider  here  is 
whether  there  appears  to  he  such  a  question  in  the  case,  not  whether  the  im- 
munity claimed  by  the  defendant  can  be  sustained.  *  *  •  The  only  ques- 
tion is  whether  such  a  claim  can  be  fairly  made  under  it,  so  as  to  raise  a  con- 
stitutional question.',' " 

It  is  not  sufficient  that  it  is  elaitned  that  the  case  i^es  a  federal  question. 

1  Railroad  Co.  T.  Uladsslppi,  102  XT.  8.  Rep.  801;  Kotbschild  v.  Matthews,  Id.  6; 

135.  Uahlan,  J.  .  Van  Allen  t.  Bailroad  Co.  1  McOrary,  59S; 

■  W.  U.  Tel.  Co.  T.  Xatioual  Tel.  Co.  19  S.  a  S  F«d.  Rep.  645;  Connof  t.  SooO,  4 

Fed.  Rep.  561,  Wallace,  J.;  Frank  Dill.  2i2. 

etc.,Go.v.Larimer,8Fed.Rep.721;  Mavor  'People  of  HI.  v.  Chicago,  B.  dt  Q.  B. 

T.  Independent  Steam-boat  Co.  22  Fad.  Co.  10  Fed.  Rep.  708. 
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The  court  must  be  satisfied  that  such  question  fairly  arises  ont  of  the  contn>> 
vers;.  If  the  court  flods  the  claim  unfounded,  the  case  will  be  remanded.* 

The  fact  that  the  title  of  the  thing  in  dispute  is  derived  from  the  United 
States  does.not  of  itself  make  the  question  one  of  federal  jurisdiction.' 

Section  3477,  Rev.  St.:  '*lSo  language  could  Iw  broader  or  more  emphatic 
than  these  enactments.  *  *  *  The  statute  strikes  down  and  denies  any 
^ect  to  powers  of  attomcyt  (ffders*  traiiafers»  and  asBlgnments  which  btfoie 
were  good  in  equity."  * 

Assignments  in  bankruptcy,  by  descent  or  devise,  or  voluntary  aasi^ments 
onder  the  state  insolvent  laws,  have  been  held  to  be  good.* — [Heps. 

I  Mayor  T.  Independent  Steam-boat  Co.  'TT.  8.  v.  GIIIIb,  99  TJ.  S.  407,  413.  414; 

22  Fed.  Rep.  801 ;  Rothschild  t.  MattliewH,  Spofford  y.  Kirk.  87  U.  8.  484-488. 

Id.  6.  *  U.  8.  T.  GilUa.  95  U.  S,  407  ;  Erwlu  t. 

>Hoadley  t.  San  Francisco,  94  17.  S.  4:  U.  8.  97  U.  S.  392:  Goodman  t.  NiblaclE, 

AlbHfrhtv.TeaB,lQ6U.8.618;  S.C.l8up.  lOB  U.aseOt, 
CL  Sep.  550. 


AsAMS  V.  C0MMI88IONBB8  OF  Bbpublxo  Oo. 

{C^euit  Cburt,  D,  Kanmu.  March  S,  1866.) 

1.  CiHcurr  Court— JuRiSDicnoir— Suit  on  CoTrtrrT  Warrants. 

Countv  warranta,  signed  by  the  cbairmaa  of  the  county  commlssloDers  and 
county  cierk,  directing  the  county  treasurer  to  pay  to  bearer  a  certain  sum,  for 
certain  services  stated  therein,  are  negotiable  aod  pass  from  band  to  hand  and 
not  by  assignment,  and  therefore  do  not  come  within  the  restriction  of  Juris- 
diction in  the  first  section  of  the  act  of  congress  of  March  S,  1876. 

2.  8amk — CrrizENBinF — Dbfxksbs. 

The  holder  of  such  warrants,  beingacltlzenof  another  state,  may  sue  thereon 
in  this  court,  although  the  ori^nal  payee  is  a  citizen  of  this  state  but  subject 
to  aU  defenses  which  existed  agaioat  them  in  the  hands  of  the  first  holder. 

At  Law. 

G.  C,  Clemens,  for  plaintiff. 
Inoin  Taylor,  for  defendants. 

FosTBK,  J.  This  is  an  original  action  bronght  in  this  eonrt  on 
county  orders  or  warrants,  amoanting  to  $1,000,  with  interest  from 
September  15, 1878,  issaed  by  the  defendant  county  on  tbe  date  afore- 
said. The  petition  alleges  that  the  orders  were  issued  to  the  King 
Bridge  Company,  and  that  plaintiff  is  now  the  owner  and  holder  of 
the  same,  and  that  he  is  a  citizen  of  the  state  of  Pennsylvania,  and 
the  defendant  is  a  municipal  corporation  of  the  state  of  Kansas.  The 
answer  sets  up  several  matters  of  defense,  and  plaintiff  replies  thereto, 
and  defendant  demurs  to  this  reply,  assuming  that  the  demurrer  re- 
lates back  to  the  petition.  The  first  question  presented  is  a  question 
of  jurisdiction:  the  question  whether  the  averments  in  the  petition 
make  a  case  cognizable  in  tbis  court.  The  defendant  claims  that,  in- 
asmuch as  the  King  Bridge  Company,  the  party  to*  whom  these  war- 
rants were  issued,  could  not  maintain  this  action,  not  being  a  citizen 
of  another  state^  that  the  plaintiff  who  holds  them  by  transfer  cannot, 
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as  this  kind  of  paper  does  not  come  vitbin  the  exception  named  in  the 
first  section  of  the  act  of  March  3, 1875.  The  petition  makes  no  aver- 
ment as  to  the  citizenship  of  the  King  Bridge  Company,  to  whom  the 
orders  were  issued,  which  is  a  material  averment  to  be  made,  if  thifi 
suit  is  founded  on  contract  in  favor  of  an  assignee,  unless  this  paper 
is  held  to  come  under  the  designation  of  promissory  notes,  negotiable 
by  the  law-merchant,  or  bills  of  exchange,  in  which  case  the  oitisen- 
ship  of  the  original  payee  or  assignor  wonid  become  immaterial.  It 
has  been  repeatedly  decided  by  the  supreme  court  that  the  bill  or  com- 
plaint must  aver  the  facts  necessary  to  confer  the  jurisdiction  in  the 
federal  court.  Turner  v.  Bank^  4  Dall.  8;  Dred  Scott  Case,  19  How. 
401;  Godfrey  v.  Terry,  97  U.  S.  171;  Robertson  v.  Cease,  Id.  646; 
Grace  v.  Insurance  Co.  109  U.  S.  278;  S.  C.  3  Sap.  Ct.  Bep.  207; 
Corbin  v.  County  of  Black  Hawk,  105  U.  S.  667. 
The  orders  sued  upon  read  as  foUows : 

**3ro.  k  County  Cleuk's  Otfioe,  Bepitblic  Coitnty, 

9100.00  Belleville^  Kan.,  September  15, 1873. 

"Treasurer  Bepubllo  county  pay  to  King  Bridge  Company,  or  bearffl:,  the 
sum  of  one  hundred  dollars,  on  account  of  services  erecting  bridge  at  Xew 
Scandinavia,  Kansas,  as  allowed  by  tlie  board  of  county  commissioners  of  Be- 
public  county.  J.  H.  Fbint,.  Chairman. 

"Attest:   Samuel  W.  Skeels,  County  Clerk." 

The  act  of  March,  1875,  §  1,  provides  as  follows: 

"Nor  ^hall  any  circuit  or  district  court  Iiiive  cognizance  of  any  suit  founded 
on  contract  in  favor  of  an  assignee,  unless  a  suit  miglit  have  been  prosecuted 
in  siicii  court  to  recover  thereon,  if  no  assignment  had  been  made,  except  in 
cases  of  promissory  notes  negotiable  by  the  law-merchant,  and  bills  of  ex- 
change." 

The  act  of  1789  declares  that  no  district  or  circuit  court  shall  have 

cognizance  of  any  suit  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  action  in  favor  of  any  assignee,  unless  a  suit  might 
have  been  prosecuted  in  such  court  to  recover  the  said  contents,  if  no 
Assignment  had  been  made,  except  in  cases  of  foreign  bills  of  ex- 
change.   Section  629,  Hev.  St.  110. 

Under  this  provision  of  the  latter  act  it  was  repeatedly  held  by  the 
supreme  court  that  the  restriction  of  jurisdiction  did  not  apply  to 
notes  and  other  obligations  that  were  payable  to  bearer  and  passed 
from  hand  to  hand,  but  was  limited  to  such  notes  and  choses  in  ac- 
tion as  passed  by  assignment  or  indorsement.  Bank  of  Kentucky  v. 
Wuter,  2  Pet.  326  ;  Bushnelly.  Kennedy,  9  Wall.  391;  City  of  Lexing- 
ton v.  Butler,  14  Wall.  293.  Since  the  act  of  1875  this  rule  has  been 
adhered  to  and  applied  to  that  act.  Thompson  v.  Perrine,  106  U.  S. 
592;  S.  C.  1  Sup.  Ct.  Kep.  664,  568;  Chickaming  v.  Carpenter,  106 
U.  S.  666;  8.  C.  1  Sup.  Ct.  Bep.  620. 

The  later  cases  were  suits  upon  municipal  bonds  and  coupons,  and 
the  question  remains  whether  these  county  warrants  or  orders  come 
under  the  same  rule.   It  i»  ui^ed  by  the  defendant  that  they  ar6  not 
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promises  to  pay;  that  the  holder  cannot  bring  a  suit  upon  them; 
that  they  are  in  no  aense  negotiable  paper ;  and  that  they  oan  only 
pass  by  assignment,  and  not  from  hand  to  hand  by  delivery.  Now, 
it  80  happens  that  the  supreme  court  has  given  the  negative  to  eaoh 
of  tbene  propositions.  In  Mayor  t.  Ray^  19  Wall.  478,  and  Wall  t. 
Monroe  Co.  103  U.  S.  77,  the  supreme  court  has  clearly  fixed  and  estab- 
lished the  character  of  this  kind  of  paper,  and  the  rights  of  the  holder 
thereof.  Aiid,Jir8t,  it  is  decided  that  these  warrants  are  negotiable 
and  transferable  by  delivery  or  indorsement;  when  payable  to  bearer, 
they  pass  by  delivery  from  hand  to  hand;  seoondt  that  the  holder  may 
base  an  action  on  them  in  bis  own  name  to  recover  the  amount ;  third, 
that  they  are  prima  facie  evidence  of  the  debt,  but  the  holder  takes 
them  subject  to  all  defenses  existing  agaiust  them  in  the  hands  of 
the  original  holder.    In  the  case  last  cited,  the  court  say: 

"They  establish  prima  facie  the  validity  of  the  claims  allowed,  and  author- 
ize their  payment.  •  •  *  The  wai-rants  being  in  form  negotiiible,  are 
traDsferable  by  delivery  so  far  as  to  authorize  the  holder  to  demand  payment 
()t  them,  and  to  maintain  in  his  own  name  an  action  upon  them.  «  «  * 
The  transferee  takes  them  subject  to  all  legal  and  equitable  defenses  which 
existed  to  them  in  tlie  bands  of  the  original  payees." 

The  jurisdiction  of  the  court  was  not  challenged  in  these  oases,  al- 
though the  facts  as  to  the  issue  and  transfer  of  the  warrants  were 
quite  similar  to  those  in  the  case  at  bar. 

The  supreme  court  having  thus  declared  the  rights  of  the  holder  of 
such  paper,  we  need  not  examine  any  decisions  of  the  state  courts  oh 
that  question.  They  are  negotiable;  they  pass  from  hand  to  hand; 
they  are  prima  facie  evidence  of  the  debt ;  and  the  holder  may  bring 
suit  on  them  in  his  own  name.  It  seems  to  me  that  this  brings  them 
very  dearly  within  the  rule  of  Thoinp$on  y.Perrine  and  Chickatningy. 
Carpenter,  supra;  and  the  plaintiff  is  not  the  assignee  of  a  contract  or 
chose  in  action  within  the  acts  of  1875  and  1789.  It  seems  that  the 
bona  fide  holder  takes  these  warrants  very  much  like  a  purchaser  of 
a  negotiable  note  after  due, — subject  to  all  defense.  i3ut  it  would 
hardly  be  claimed  that  the  purchaser  of  a  negotiable  note  after  due 
could  not  sue  in  this  court  unless  the  payee  could  have  done  so.  The 
act  of  1875  speaks  of  promissory  notes  negotiable  by  the  law-merchant. 
A.  simple  note  payable  to  a  particular  person,  or  bearer,  or  order,  is 
negotiable  by  the  iaw-merchant. 

Now,'  supposing  a  citizen  of  Kansas  makes  to  another  citizen  of 
Kansas  such  a  negotiable  note  for  $.501,  and  a  citizen  of  Missouri  be> 
comes  the  bona  fidi  owner  and  holder  of  it,  and  brings  a  suit  against 
the  maker  in  this  court,  could  it  be  urged  as  a  defense  that  he  bought 
it  after  due,  and  therefore  this  court  had  no  jurisdiction?  Certainly 
not.  If  the  fact  pleaded  was  true,  it  would  simply  subject  the  plain- 
tiff's claim  to  all  legal  and  equitable  defenses  which  could  have  been 
made  had  the  suit  been  brought  by  the  original  payee.  He  would  hold 
it  just  as  the  supreme  ooort  decides  the  holder  of  these  warrants  holds 
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them, — Bobjeot  to  all  defenses;  hoi  that  is  not  the  test  .of  jnzisdio- 
tion  of  this  oonrt. 

In  this  ease  the  answer  sets  cat  certain  matters  of  defense,  and, 
among  others,  that  the  bridge  bailt,  for  wbiob  these  warrants  were  is- 
sned,  was  a  private  bridge,  built  and  owned  b;  said  King  Bridge  Com- 
pany, and  not  for  the  oounty.  The  reply  is — First,  a  general  denial ; 
and,  neond,  a  special  denial  of  the  before-named  averment  in  the 
answer,  and  the  counter- allegation  that  the  bridge  was  bailt  for  the 
oounty,  and  was  accepted  by  it,  and  has  been  in  the  constant  use  and 
occupation  of  said  defendant,  etc.  The  plaintiff  pleads  this  matter 
for  the  purpose  of  claiming  an  estoppel  against  thie  county;  bat  as  it 
is  no  more  or  less  than  a  special  denial  and  counter-allegation  of 
matter  set  up  in  the  answer,  without  passing  upon  the  question  of  es- 
toppel, it  seems  to  me  the  reply  is  not  demurrable  for  that  cause. 

6bsw£b,  J.,  concurring. 


New  Gastlb  Nobtbebn  B.  Co.  v.  Bihpsoh. 
{(Xreuit  Covrt^  W.  D.  Pennaj/haAta^   March  9,  1886.) 

L  BAaHOAD  OOHFAITT— COHRTBVOnOK  COSmUOT  UUTBA  VlBEfiH- CoMPBNBATIOK 

OF  Contractor. 

A  court  of  equity,  at  the  iastaoce  of  a  railroad  company,  having  set  aside  a 
construction  contract  as  uttra  viret,  held,  that  the  corporation  raust  account  for 
J^eneflts  received  from  partiai  performance,  and  that  the  contractor  wm  not  to 
be  put  oS.  with  a  bare  reimbursement  of  his  actual  outlay,  but  waa  entitled  to 
receive  for  what  he  had  done  such  compensation  as  any  other  railroad  con- 
tractor could  recover  therefor,  ia  the  absence  of  ezpraw  agreement  as  to  price. 
2.  Sams— ISTBREffF  Chabobablb. 

Ileld,furtAer,ihMt  the  corporation  wasjuatlycharj^ble  with  interest  on  the 
amount  found  to  be  due  the  contractor  when  the  work  waa  stopped. 

In  Equity.    Sur  exceptions  to  master's  report. 
J,  B.  Brawley  and  R.  B.  McComb,  for  exceptant. 
Z),  B.  Kurtz  and  Marshall  Brown,  contra. 

AcHBBON,  J.  The  established  rule  in  equity  is  that  a  corporation  is 
accountable  for  benefits  which  it  has  received  under  an  tdt^ra  vires 
transaction.  Green's  Brice,  Ultra  Vires,  717.  Hence,  in  holding  that 
the  defendant's  compensation  for  the  materials  furnished  and  work 
done  by  him  should  be  measured  by  what  it  would  have  cost  the 
plaintiff  company  to  employ  a  responsible  contractor  to  provide  the 
same  materials  and  perform  the  same  work,  the  master,  I  think, 
adopted  a  jnst  standard.  While  the  defendant  is  not  under  any  guise 
to  receive  damages  for  the  loss  of  his  bargain,  yet  he  is  not  to  be  pat 
off  with  a  bare  reimbursement  of  his  actual  outlay.  He  is  entitled 
to  be  paid  for  what  he  has  done  fair  rates,  snoh  as  any  other  railroad 
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contractor  might  have  recovered  therefor,  in  the  absenee  of  expresB 
agreement  as  to  compensation.  The  above  rale  exolades  all  the  losses 
and  expenaee  specified  in  the  defendant's  exception,  and  the  master 
vas  clearly  right  in  disallowing  them. 

I  cannot  say  that  the  master  erred  in  adopting,  in  the  main,  the 
estimate  of  Charles  E.  Fink,  as  to  the  values  of  the  materials  fur- 
nished and  work  done.  The  master  had  the  advantage  of  seeing  ajad 
hearing  the  witnesses^  and  every  presumption  is  to  be  made  in  favor 
of  the  iKMxeotitessof  his  conclusions  upon  questions  of  fact.  Besides, 
compared  with  the  estimates  of  the  other  witnesses,  it  is  not  evident 
that  Mr.  Fink's  values  are  excessive.  In  so  far  as  the  exceptions  al- 
lege mistakes  committed  by  the  master  in  respect  to  the  quantities 
of  materials  furnished  and  amount  of  work  done,  they  do  not  seem  to 
me  to  be  well  founded.  '  The  plaintiff's  fifth  and  sixth  exceptions  go 
to  the  allovrance  to  the  defendant  of  the  value  of  that  part  of  the  work 
done  by  Weaver  (a  subcontractor  under  Eeed)  before  the  date  of  the  de- 
fendant's contract,  instead  of  what  the  defendant  actually  paici  there- 
for. The  fact  is  that  the  defendant  took  the  Weaver  contract  off 
Beed'a  hands,  and  paid  for  ali  the  work  done  by  Weaver.  Hence  the  ■ 
master  was  of  opinion  that  the  defendcuit  is  entitled  to  receive  the 
value  of  the  whole  of  that  work.  Now.  even  if  this  view  is  a  ques- 
tionable one,  still,  it  seems  to  me  that  there  is  another  ground  for 
Bustainii^  the  master  in  this  particolar.  He  was  not  famished  with 
any  evidenee  whereby  he  could  distinguish  between  the  work  done  by 
Weaver  before  the  date  of  the  defendant's  oontraot,  and  that  d^ne  by 
him  afterwards.  He  was  therefore  obliged  to  treat  the  work  as  a  whole^ 
under  the  proofs  as  submitted  to  him. 

In  fixing  the  value  of  the  materials  for  the  nnfinisbed  bridge,  I  am 
not  convinced  that  the  maflter  has  erred,  fiat  it  is  not  so  clear  to 
me  that  Mr.  Yoats  may  not  have  a  elaimi  thereon.  The  transaetitm 
was  not  a  sale  by  him  of  bridge  materials,  but  a  contract  whereby  he 
undertook  to  build  a  brid^,  furnishing  the  materials.  Now,  in  the 
performance  of  the  contract  he  has  been  interfered  with ;  and  it  may 
be  that  his  title  to  (he  unused  materials  was  not  extinguished.  Henoe 
the  defendant  should  be  required  either  to  deliver  to  the  plaintiff  an 
acquittance  from  Mr.  Yootz,  or  give  security  to  indemnify  the  plain- 
tiff from  any  claim  he  may  have  on  account  of  said  materials.  This, 
however,  can  be  provided  for  in  the  final  decree. 

Notwithstanding  the  few  changes  made  by  the  master,  the  result 
shows  that  substantially  he  adopted  Mr.  Fink's  estimate,  the  details 
of  which  appear  in  the  defendant's  Exhibit  A.  Now,  in  view  of  the 
friendly  relation  existing  between  the  two,  it  is  a  retwonable  conclu- 
sion that  Mr.  Fink's  estimate  does  the  defendant  full  justice.  Be- 
yond question  that  estimate  includes  a  general  contractor's  profit. 
Indeed,  the  doubt  in  my  mind  is  whether  the  profit  thus  allowed  is 
not  too  liberal.  In  some  pacticalars  it  strikes  me  as  extreme.  For 
example,  Weaver  was  paid  for  earth  excavation  23  cents,  and  for  loose 
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rock  and  hard-pan  40  cents  per  cubic  yard;  yet  for  this  identical  work 
Mr.  Fink  allows  the  defendant  35  cents  and  75  cents.  For  other 
earth  excavation  the  defendant  himself  did,  he  is  allowed  50  centa 
per  cubic  yard.  If  Mr.  Fink  thought  the  defendant  was  entitled  to 
anything  farther,  surely  he  would  have  set  it  forth  in  his  oarefuUy 
prepared  estimate.  When,  under  examination  as  to  the  rates  fixed  by 
him  for- work  done  and  materials  furnished,  he  recognizes  such  rates 
to  be  at  a  "fair  market  value,"  a  "fair  market  contract  price,"  a  "fair 
contract  price,"  etc.  Nevertheless  the  master  has  added  to  bis  esti- 
mate of  f  6a»233.42, 10  per  centum.  Undoubtedly  the  witnesses  gen- 
erally do  say  that  a  percentage  is  to  be  added  to  their  several  esti- 
mates, and  the  master  fell  in  with  this  current  of  testimony.  Mr. 
Fink,  however,  speaks  very  guardedly  of  augmenting  kit  estimate  by 
any  additional  percentage.  When  pressed  by  the  defendant's  counsel 
he  did  finally  express  the  opinion  that  there  should  be  snob  allowance, 
but  he  put  it  on  the  ground  of  supposed  injurious  delays  in  the  work, 
for  which  the  railway  company  was  responsible.  But  of  such  delays 
between  October  8,  1883,  when  the  defendant  began  work,  and  De- 
cember 15,  1883,  when  the  bill  in  this  case  was  filed,  I  find  no  satis- 
factory evidence.  When  the  bill  was  filed  it  amounted  to  an  election 
on  the  part  of  the  company  to  rescind  the  construction  contract  as 
vltra  vires,  and  thereafter  the  company  was  not  answerable  for  delays. 
Especially  was  it  not  responsible  (as  Mr,  Fink  evidently  assumed) 
for  any  interruption  of  the  work  consequent  upon  the  preliminary  in- 
junction granted  by  the  court  of  common  pleas.  It  is  true,  this  court 
modified  that  injunction  so  as  to  leave  the  defendant  free  to  go  on 
with  the  work  if  he  saw  fit  to  take  the  risk;  but  this  was  done  chiefly 
because  it  was  represented  that  the  unfinished  work  was  in  such  a 
state  as  to  require  immediate  attention  on  the  part  of  the  contractor. 
Upon  the  whole  I  feel  constrained  to  sustain  the  plaintiff's  exception 
(No.  24)  to  the  master's  allowance  of  10  per  centum  upon  his  general 
estimate. 

For  the  reasons  stated  by  the  master,  the  item  of  $556.69,  for  en- 
gineering expenses,  is,  I  think,  a  proper  charge  against  the  railway 
company. 

Finally,  I  am'  of  opinion  that  the  plaintiff  company  is  justly  ohai^ge- 
able  with  interest  on  the  amQunt  found  to  be  due  to  the  defendant 
when  the  work  was  stopped.  Green's  Brice,  Ultra  Vires,  728.  No 
equitable  reason  appears  for  denying  interest.  It  is  not  shown  or  pre- 
tended that  the  company  ever  made  a  tender  of  money  to  the  defend- 
ant, or  set  apart  or  kept  on  hand  a  fund  to  pay  him.  The  result, 
then,  reached  by  the  court,  after  a  very  careful  consideration  of  the 
case,  is  that  the  only  exception  to  be  sustained  is  the  one  rating  to 
the  allowance  of  10  per  centum  upon  the  master's  estimate. 

And  now,  March  9,  1685,  all  the  exceptions  to  the  master's  report 
are  overruled,  save  the  twenty-fourth  ezoeption  filed  by  the  plaintiff^ 
which  is  sastained. 
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HUIOHAI.  BaHKB— ImDIVIDUAL  LlABIUTT  OF  ST0CKH0IJ>ER8  —  VOLCTTrATlT  A»- 
■BS8MKKT— I2ICREABB  OP  CAPITAL. 

The  Padflc  NatioDal  Bank  of  Boston  was  organized  In  October,  1877,  with  % 
capital  of  ^260,000,  with  the  right  to  increase  it  to  ^1,000,000.  In  November, 
1S79,  Its  capital  was  raised  to  9500,000 ;  irteptcmber  13,  IbSl.  the  directors  voted 
to  increase  the  capital  to  $1,000,000.  On  November  18,  1861,  the  bank  sus- 
pended. On  Decembor  13, 1881,  the  directors  voted  that  as  $38,700  of  tlie  in- 
crease of  capital  stock  had  not  been  paid  in,  the  capital  beiixed  at  |fi61  300, 
and  tlio  comptroller  of  currency  was  notilied  to  that  effect,  and  he  notified  the 
bank,  under  Rev.  St.  f  6^5,  to  pay  a  deflciency  on  its  capital  stock  by  an  as* 
■eminent  of  100  per  c^nt.  At  tiie  annual  meeting  the  assesamcnt  was  voted, 
and  on  Slarch  18, 1883,  with  consent  of  the  comptroller  and  the  approval  of 
the  directors  and  the  examiner,  the  bank  resumed  business,  and  continued  until 
May  20, 1889,  when  it  again  suspended  and  was  put  in  the  hands  of  a  receiver. 
Prior  to  May  20, 18S2,  $742,800  of  the  voluntary  assessment  had  b«en  paid  in. 
Complainant  was  the  owner  of  25  sliares  of  stock  on  September  13,  ISSl,  and 
after  the  vote  to  increase  the  stock,  took  26  shares,  forwhich  he  paid  ^'^,500,  on 
October-l,  1881,  and  received  a  certificate.  He  voted  for  the  assessment  at 
the  annual  meeting,  and  in  February,  1882,  paid  the  assessment  on  the  old  and 
new  stock,  and  subsequently  sought  to  enjoin  the  suit  at  law  against  him  by  the 
receiver,  to  enforce  hie  individual  liability  as  a  stockholder,  under  Uev.  Bt.  f 
6151,  on  the  ground  th^t  the  increase  of  capital  was  illegal  and  void,  and  that 
the  voluntary  assessment  under  Rev.  St.  i  d205,  rellevea  the  stockholders  of 
individual  liability.  Held,  that  he  was  not  entitled  to  relief,  and  (he  i<iU  should 
be  dismissed. 

In  Equity. 

A.,  P.  GtnUd  and  B.  N,  JohMOfif  for  eomplamant* 
A.  A.  Ranney,  for  defendant. 

CohT,  3.  This  is  a  suit  to  restrain  the  further  proaeontion  of  an 
action  at  law  brought  by  the  defendant,  as  receiver  of  the  f  aoifio  Na- 
tional Bank,  against  the  complaiuaut^  to  recover  an  asseBsment  made 
ander  the  direction  of  the  comptroUer  of  oorrenoy,  for  the  purpose  of 
enforcing  the  individaU  liability  of  the  Btoekholdera  under  section 
5151,  Ilev.  St.  The  Pacific  National  Bank  of  Boston  was  orga^uzcd 
in  October,  1877,  under  the  national  banking  law.  Its  capital  was 
$250,000,  with  the  right  of  increase  to  $1,000,000.  In  November, 
1879,  the  capital  was  raised  to  $500,000.  On  September  13,  1S81, 
the  directors  voted  to  increase  the  capital  to  $1,000,000.  On  No- 
vember is,  1881,  the  bank  suspended,  and  Daniel  Needham  was  ap- 
pointed examiner.  He  took  possession  of  the  bank,  and  remained  in 
charge  nntil  it  reopened,  March  18,  1882.  On  December  13,  18S1, 
the  directors  passed  the  following  vote : 

Voted  that  whereas,  it  was  voted  by  this  boud,  on  the  thirteenth  dsy  at 
SeptoBiber  la^  that  the  ci^tal  of  this  bank  be  indeaaed  to  one  million  dol- 
lan,  and  Hat  stockholders  of  this  d^  have  the  right  to  take  the  new  stock 
■t  par  in  equal  amount  to  that  held  by  tliem ; 

And  whereaa,  the  stockholders  were  duly  notified  ot  sidd  vote,  and  also  that 
snbscriptfons  to  the  new  stock  would  be  payable  October  let; 

AaA  wheraas,  $461,800  of  said  new  stock  has  been  taken  and  paid  In; 
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And  whereas.  S38»700  thereof  has  not  been  taken  and  paid  In; 

Toted  that  Bald  $38,700  of  said  stock  be  and  is  hereby  canceled  and  de- 
ducted from  said  capital  stock  of  81,000,000.  and  that  the  {Hild-np  capital  stock 
of  this  association  amounts  to  9961.300. 

Voted  that  the  comptroller  of  the  currency  be  notified  that  the  capital  at 
this  association  has  been  increased  In  the  sum  of  6461.300*  and  that  the  whole 
amount  of  said  increase  has  been  paid  in  as  part  of  the  capital  this  associa- 
tion, and  that  be  be  requested  to  issue  his  certificate  of  skid  Increase  to  this 
association,  according  to  law. 

The  oomptroUer  having  received  notice  of  the  iuoreaso  of  the  cap- 
ital  stock  in  the  sum  of  $461,300,  and  that  the  vhole  amonnt  had 

been  paid  in,  duly  certified  his  approval  of  such  increase  on  Decem- 
ber 16,  18S1.  On  the  same  day  he  notified  the  bank,  under  section 
6205,  Bev.  St.,  to  pay  a  deficiency  on  its  capital  stock  by  an  assess- 
ment of  100  per  cent.,  ^ts  entire  capital  stock  having  been  lost;  .and 
in  case  the  deficiency  was  not  paid,  and  the  bank  refused  to  go  into 
liquidation  for  three  months  after  the  notice  was  received,  then  a  re- 
ceiver would  be  appointed.  At  the  annual  meeting  of  the  stockhold- 
ers of  the  bank,  on  January  10, 1882,  an  assessment  of  100  per  cent, 
on  the  stock  was  voted.  With  consent  of  the  comptroller,  and  the 
approval  of  tho  directors  and  examiner,  the  bank,  on  March  18, 1882, 
reopened  its  doors,  and  oontinued  to  do  a  general  banking  business 
until  May  20, 1882,  when  it  again  suspended,  and  was  thereupon  put 
in  charge  of  the  defendant  receiver.  Prior  to  May  20, 1882,  the  sum 
of  $742,800  of  the  voluntary  assessment  voted  by  the  stookholdero 
at  the  January  meeting  had  been  paid. 

The  complainant,  on  September  13,  1881,  was  the  owner  of  26 
shares  of  stock.  After  the  vote  of  the  directors  on  that  day,  to  in- 
crease the  capital  to  $1,000,000,  he  took  new  stock  to  the  amount  of 
25  shares,  for  which  he  paid  $2,500  on  October  1, 1881,  and  soon  after 
received  a  certificate.  He  was  present  at  the  stockholders'  meeting, 
January  10,  1883,  and  voted  for  the  assessment.  •  In  February,  1862, 
be  paid  the  assessment  of  100  per  eent.  on  the  old  and  new  stock. 
He  now  seeks  to  enjoin  the  further  prosecution  of  the  suit  at  law, 
brought  against  him  by  the  receiver,  to  enforce  his  individual  liability 
as  a  stockholder  under  the  statute,  on  several  grounds.  He  claims 
that  the  increase  of  the  capital  stock  from  $500,000  to  $961,300  was 
illegal  and  void.  By  its  charter  the  oapital  of  the  bank  might  be  in- 
creased to  $1,000,000.  By  section  6142,  Rev.  St.,  the  whole  amonnt 
of  increase  must  be  first  paid  in,  and  the  certificate  of  the  comp- 
troller specifying  the  amount  of  increase,  and  his  approval  thereof, 
obtained.  It  appearing  that  the  increase  was  not  in  ezoeea  of  the 
limit  imposed  by  the  charter  of  the  bank,  and  that  it  was  paid  in,  and 
the  proper  certificate  obtained  from  the  comptroller,  we  see  no  valid 
ground  for  declaring  that  the  increase  was  ultra  virea  or  void.  It  was 
within  the  power  of  the  corporation,  and  the  statutory  requirements 
were  complied  with. 

The  ease  of  Scovill  v.  Thayer,  105  (T.  S.  143,  does  not  apply,  be- 
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cause  there  the  corporation  attempted  to  increase  its  capital  beyond 
the  amount  prescribed  by  its  charter,  and  the  court  held  that  there 
was  no  implied  power  in  a  corporation  to  change  the  amount  of  its 
capital  stock  as  limited  by  its  charter,  and  that  all  attempts  to  do  so 
are  void.  The  court  then  proceed  to  affirm  the  well-settled  distinc- 
tion between  an  issue  of  stock  which  is  clearly  ultra  vires,  and  an 
issue  which  is  attended  with  informalities  or  irregularities  as  to  the 
mode  or  manner  of  issue,  bat  which  is  within  the  corporate  powers. 
In  the  former  case  only  is  the  stock  void.  In  the  latter  case  it  is 
not.  Upton  T.  Tribilcockf  91  U.  S.  45;  Sanger  t.  Upton,  Id.  5Q; 
Ckubb  V.  Upton,  95  U.  S.  666. 

Upon  the  facte  here  presented  the  most  that  can  be  claimed  is  that 
the  proceedings  in  respect  to  the  increase  were  not  regular.  The 
vote  of  the  directors  on  September  13, 1881,  was  to  increase  the  cap- 
ital to  91,000,000,  and  this  notice  was  sent  to  each  stockholder,  and 
the  privilege  given,  as  the  charter  provides,  of  subscribing  for  the 
new  shares  in  proporticm  to  the  amount  of  old  stock  owned  by  the 
stockholder.  Subsequently  it  was  found  that  $38,700  of  the  new 
stock  had  not  been  taken,  and  so  the  directors,  on  December  13, 1881, 
voted  to  make  the  increase  $461,300,  and  to  this  increase  the  comp- 
troller gave  his  consent.  The  point  is  taken  that  the  vote  of  Decem- 
ber 13th  was  a  vote  to  reduce  the  capital  stock  from  $1,000,000 
to  $961,300,  and  that  to  do  this  under  the  law  requii^ed  the  consent 
of  two^thirda  of  the  stockholders,  and  the  approval  of  the  comptroK 
ler.  Section  5143,  Bev.  St.  If  there  had  ever  been  a  legal  increase 
of  the  capital  to  $1,000,000,  there  would  be  some  force  in  this  argu- 
ment; bat  the  capital  stock  of  the  bank  never  was  $1,000,000.  The 
first  step  had  been  taken  to  make  it  that  sum.  but  the  amount  had 
not  been  paid  in,  and  the  comptroller  had  not  given  bis  approval. 
In  the  absence  of  these  necessary  requirements  the  capital  of  the  bank 
nmained  $500,000,  until  it  was  increased  to  $961,300.  It  cannot 
be  said  that  the  vote  of  December  13th  was  for  a  redaction,  because 
yon  cannot  reduce  a  capital  which  never  existed.  In  our  opinion, 
section  5143  has  no  application  to  the  facts  before  us,  since  at  no 
time  was  the  capital  of  the  bank  $1,000,000.  The  vote  of  Septem- 
ber 13th,  taken  in  connection  .with  that  of  December  13th,  followed 
by  the  action  of  the  comptroUur,  established  the  legal  capital  of  the 
bank  at  $961,300. 

But  it  is  urged  with  more  force  that  the  stockholders,  after  the  ac- 
tion by  the  directors  on  September  13th,  subscribed  to  an  increase  of 
$500,000,  and  that  they  paid  for  their  new  stock  and  received  certifi- 
eates  on  the  basis  of  sneh  an  increase ;  in  other  words,  that  this  was 
their  contract  with  the  corporation,  and  the  only  contract  by  which 
they  are  bound.  But  here,  in  view  of  what  afterwards  took  place, 
comes  in  the  prinoii^e  of  estoppel.  It  was  clearly  the  duty  of  each 
stockholder,  as  soon  aa  he  discovered  that  the  increase  was  less  than 
vhat  he  subeeribed  for,  to  repudiate  his  contract  and  deolioe  to  hold 
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the  new  Biock.  But  it  surely  would  be  contrary  to  every  equitable 
principle  to  hold  tbat  a  stookholder  conld  retain  bis  new  stocJi:  with- 
out protest  after  notice,  vote  upon  it  at  a  stockholders'  meeting,  pay 
assessmentB  upon  it  that  the  bank  might  reopen,  allow  the  bank  in 
reopening  to  hold  itself  out  to  the  world  as  possessing  a  capital  of 
$961,800,  such  capital  being  a  trust  fund  for  the  benefit  of  all  cred- 
itorB,  and  then,  when  the  bank  subsequently  passed  into  the  hands 
of  a  receiver,  to  seek  for  the  first  time  to  avoid  his  liability  on  the 
new  stock,  as  against  the  general  creditors  of  the  corporation,  on  the 
ground  that  his  contract  with  . the  corporation  called  for  an  increase 
of  $500,000,  while  the  actual  increase  was  only  $461,300.  Suppos- 
ing this  new  stock  had  proved  prolitable,  undoubtedly  the  complain- 
ant would. have  reaped  the  benefit.  Stockholders  should  not  be  per- 
mitted to  deny  their  liability  in  case  of  loss,  when  they  would  have 
shared  in  the  benefits  in  case  of  profit.    Sanger  v.  Uptoriy  supra. 

It  would  seem  that  the  supreme  court  take  the  view  that  it  is  not 
necessary  to  support  an  action  against  a  stockholder  by  the  corporation 
or  its  assignee ;  that  there  should  have  been  a  subscription  for  the 
wbole  number  of  shares  named  in  the  articles  of  association.  Ckuhb 
V.  Upton,  supra.  But  where  the  doctrine  prevails  that  a  stookholder 
is  not  liable  upon  his  subscription  for  stock  unless  the  whole  amount 
is  snbsoribed,  the  principle  is  recognized  that  if,  knowing  the  requi- 
site subscription  has  not  been  made,  he  attends  the  meetings  of  the 
corporation,  aud  co'operates  in  the  votes  for  spending  money  and  mak- 
ing contracts,  he  is  estopped  from  setting  up  this  defense.  Cabot  d 
West  Springfield  Bridge  v.  Ckapin,  6  Gush.  50. 

The  objection  is  made  that  the  stockholders  were  misled  as  to  the 
condition  of  the  bank  when  they  subscribed  for  the  new  stock,  and 
in  their  subsequent  acts  in  relation  thereto.  Undoubtedly  gross  ir- 
regularities were  committed  by  some  of  the  officers  of  the  bank  be- 
fore its  first  suspension  in  November,  1881.  But  the  subsequent  ef- 
forts of  the  directors  to  revive  the  bank  seem  to  have  been  made 
with  an  honest  intent.  If  the  directors  were  mistaken  as  to  what 
proved  to  be  the  real  value  of  the  assets,  so  were  the  examiner  and 
comptroller,  as  well  as  the  great  body  of  stockholders  who  attended 
the  meeting  of  January  10th;  and,  after  considering  an  exhaustive 
report  showing  the  condition  of  the  bank,  decided  to  vote  an  asaese- 
ment  of  100  per  cent,  on  their  stock,  in  the  belief  that  this  would 
make  the  bank  solvent,  and  enable  it  to  continue  business.  But 
whether  or  not  misrepresentations  were  made  by  the  directors,  it  can- 
not affect  the  liability  of  the  stockholders  upon  their  stook  as  against 
general  creditors  of  the  corporation.  It  is  well  setUed  that  in  an  ac- 
tion by  an  assignee  to  recover  unpaid  subscription  upon  stock,  the 
defense  of  false  and  fraudulent  representations  inducing  such  sub- 
scription cannot  be  set  up;  especially  wben  the  subscriber  has  not 
been  vigilant  in  discovering  such  fraud  and  in  repudiating  the  con- 
tract.   And  the  same  principle  must  he  held  to  apply  to  a  sort  by  a 
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leeeiver  to  enforce  the  individaal  liability  of  the  shareholder,  under 
Bection  5151.  Chubb  t.  Upton,  Upton  t.  TribUeoek,  and  Sanger  t. 
Upton^  supra;  Ogilvie  v.  Knox  Int,  Co.  23  How.  880. 

In  controversies  between  stockholders  and  third  parties,  it  is  well 
to  bear  in  mind  that  a  corporation  is  but  the  representative  of  it& 
stockholders ;  that  it  exists  mainly  for  their  benefit,  and  is  governed 
and  controlled  by  them  through  the  officers  whom  they  elect;  and 
when  the  interest  of  the  pablic,  or  of  strangers  dealing  with  the  cor- 
poration, is  to  be  affected  by  any  transaction  between  the  stockholders 
who  own  the  corporation  and  the  corporation  itself,  such  transaction 
shoald  be  snbject  to'  rigid  scrutiny,  and  if  found  to  be  infected  with 
anything  unfair  towards  such  third  person,  calculated  to  injure  him, 
or  designed  intentionally  or  inequitably  to  screen  the  stockholder 
from  loss  at  the  expense  of  the  general  creditor,  it  should  be  disre. 
"  garded  or  annulled,  so  far  as  it  may  inequitably  affect  him.  Sawyer 
V.  Hoag,  17  Wall.  610,  633. 

But  another  ground  of  defense  is  taken,  and  carefully  and  thop- 
oagfaly  set  out  in  eomplainant's  brief.  Upon  the  principle  of  equita- 
ble performance,  or  satisfaction,  or  set-off,  it  is  maintained  that  the 
voluntary  assessment  of  100  per  cent,  by  the  stockholders  to  restore 
the  impaired  capital  stock,  under  section  5205,  should  be  held  to  re- 
lieve them  of  their  individual  liability  as  stockholders  under  section 
5151.  Hard  as  it  is  upon  the  stockholders  to  pay  another  100  per 
cent.,  there  is  a  fatal  objection  to  the  application  of  any  of  the  equi- 
table principles  sought  to  be  invoked.  The  capital  stock  of  a  corpo- 
ration is  a  trust  fund  for  the  benefit  of  all  creditors.  It  is  pledged 
to  those  who  deal  with  the  corporation  for  their  security.  The  indi- 
vidual liability  of  the  stockholder,  under  the  statute,  is  as  much  a  part 
of  this  pledge,  and  a  part  of  the  assets  of  the  company  for  the  pay-  • 
ment  of  debts,  as  the  capital  stock.  Sanger  v.  Upton,  supra.  'The 
statute  says  the  shareholders  are  liable  for  "all  contracts,  debts,  and 
engagements"  of  the  association,  to  an  extent  equal  to  the  amount  of 
their  stock  at  its  par  value.  Admitting  that  the  January  assessment 
went  to  pay  certain  debts,  yet  that  can  in  no  proper  sense  be  held  to 
be  a  satisfaction  of  the  lien  which  all  the  creditors  have  npon  the 
capital  stock,  and  the  fund  derived  from  the  personal  liability  of  tlie 
stockholders:  There  is  no  equitable  principle  by  which  one  can  fulfill 
bis  obligation  to  a  class  by  the  payment  in  any  form  of  a  part  of  that 
class  to  the  exclusion  of  the  rest.  The  double  benefits  which  equity 
abhors  must  be  to  the  same  recipients,  but  we  cannot  conceive  how 
the  payment  of  some  creditors  in  full  can  be  an  equitable  satisfaction 
of  the  legal  claims  of  other  creditors  who  consented  to  an  extension 
to  save  the  bank,  and  of  new  creditors  who  made  deposits  after  the 
bank  resumed. 

The  purpose  of  the  voluntary  assessment  was  to  restore  the  im- 
paired capital  stock,  in  order  that  the  bank  might  reopen.  The  only 
alternative  was  for  the  bank  to  pass  into  the  hands  of  a  receiver.  The 
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stockholddrs  deoided  to  levy  the  assessment.  This  may  have  been 
bad  judgment,  but  general  creditors  cannot  sufifei  for  that  reason.  If 
the  reorganization  of  the  bank  had  proved  saooeBsfol,  the  stockholders 
might  have  saved  their  property.  The  asBessment  was  voted,  the 
greater  part  paid  in,  and  the  bank  reopened.  From  this  time  nevr 
rights  and  equities  intervened.  It  is  no  answer  to  the  rightfal  claitns 
of  new  creditors  to  enforce,  through  a  receiver,  the  statutory  liability 
of  stockholders  to  say  that  the  assessment  went  to  pay  old  debts. 
Suppose  the  bank  bad  continued  basinese  for  10  years,  instead  of  two 
months,  and  had  paid  oS  all  its  old  liabilities,  and  inonrred  new  ones; 
surely  the  stockholders  could  not  get  rid  of  their  individual  liability 
by  setting  up  that,  10  years  before,  there  was  paid  an  assessment  of 
100  per  cent.,  which  went  to  liquidate  certain  claims  against  the  bank. 
If  the  bank  had  not  reopened,  and  the  assessment  had  passed  into 
the  hands  of  the  receiver,  the  situation  might  be  different.  It  might 
then  be  claimed  with  more  reason,  that,  though  the  aseessmeut  was 
paid  for  the  purpose  of  restoring  the  stock,  and  enabling  the  bank  to 
continue,  it  had  not  been  devoted  to  that  purpose,  but,  having  passed 
into  the  bands  of  the  receiver,  it  could  be  used  for  the  payment  of 
general  creditors,  and  it  should  therefore  be  regarded  as  an  equitable 
performance  of  the  statutory  liability.  But  here  the  assessment  was 
used  for  the  very  purpose  for  which  it  was  made.  It  went  to  restore 
the  impaired  stock,  and  thus  enable  the  bank  to  reopen.  To  be  sure, 
it  was  used  to  pay  some  debts,  because  that  was  incidental  to  restor- 
ing the  stock,  but  it  did  not  go  to  pay  all  debts. 

In  our  opinion,  this  assessment,  made  under  another  section  of  the 
statute,  and  for  a  different  purpose,  oannot,  on  any  l^al  or  equitable 
ground,  be  held  to  relieve  a  stockholder  from  his  individual  liability 
under  section  5151.  The  question  whether  a  bill  in  equity  will  lie  to 
restrain  a  suit  of  this  character  was  not  pressed  at  the  hearing;  bnt, 
independent  of  this  consideration,  onr  oondusion  is  that  the  bUl  most 
be  dismissed. 

Bill  dismissed. 


McGbxff,  Trustee,  etc.,  v.  Baldwik  and  others.* 

iOireuit  Oivrt,  8.  2>.  Qaorgia^  W.  S.   January  23,  188S.) 

Eomrr  Fractioe— Execution  IssmcD  oh  Dbobeb— Powsb  of  vta  Coxtbt  so 
Prevent  Abdbe  op  Pbooebs. 

An  execution  was  issued  upon  a  decree.   The  defendant  filed  an  affidavit  of 
illegalitT,  (a  remedy  permitted  by  the  state  law,)  suggesting  rarions  gronnds 

upon  which  the  execution  was  alleged  to  have  been  illegally  issued,  levied,  and 
advertised.  Upon  motion  made  by  the  plaintiff  to  tlie  execution  to  dismiss  the 
affidavit  of  illegality,  A^d,  that  the  same  might  be  regarded  aa  a  statutwy  rem- 
edy adopted  by  the  rule  of  this  court,  or  as  a  motion  or  petition  supported  by 
the  affidavit,  and  the  same  would  he  retained  for  a  bearing. 

llUportwl  bj  W.  B.  mi,  Sm^^  of  the  Muoti  bw. 
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In  Equity, 

Baldwin,  Starr  &  Co.  filed  their  bill  in  1868  against  McGriff,  as  trus- 
tee of  8arah  M.  Byan,  to  subject  her  trust  estate  to  a  debt  in  their 
faTor.  The  pleadii^a  showed  that  her  trust  estate  w(w  created  under 
a  marriage  settlement  by  which  Mrs.  Sarah  M.  Byan  was  made  ten- 
ant for  life  of  certain  property,  with  remainder  to  her  obildren.  The 
property  was  acquired  by  Mrs.  Sarah  M.  Byan  (formerly  Taylor) 
wider  will  of  her  mother,  by  which,  also,  the  property  so  acquired 
was  charged  with  a  certain  debt  in  favor  of  William  M.  Snell,  amount- 
ing to  $2,800.  In  1874  the  cause  was  referred  to  a  master  and  he 
was  directed  to  report  what  portion  of  the  debt  sued  on  was  charge- 
able to,  and  to  be  paid  out  of  the  rents  and  income  of,  said  Sarah  M. 
Ryan's  trust  estate.  Afterwards,  and  before  any  hearing  was  had 
before  the  master,  Sarah  M.  Byan,  the  life  tenant,  died.  McGriff, 
the  trustee,  and  also  the  remainder-men  and  said  Snell,  who  had 
an  interest  in  said  land, .  regarded  said  bill  as  at  end  by  reason 
oS.  the  death  of  said  Sarah  M.  Byan.  None  of  them  had  any  notice 
of  the  bearing  by  the  master,  or  of  his  report,  or  of  the  final  decree, 
which  was  taken  against  McGriff,  as  trustee  of  Sarah  M.  Byan,  several 
years  after  her  death,  and  after  the  remainder-men  and  said  Snell 
had  effected  a  partition  of  said  lands  in  the  state  court  and  were  in 
possession  of  their  respective  shares.  The  decree  was  taken  against 
the  entire  property,  as  the  property  of  Sarah  M.  Byan,  and  execu- 
tion  issued  on  said  decree  was  levied  on  said  land,  and  the  entire  fee'^ 
therein  advertised  for  sale. 

The  defendant,  Thomas  J.  McGriflf,  trustee,  filed  an  "affidavit  of 
illegality"  in  accordance  with  the  state  statute,  alleging  substantially 
(1)  that  he  and  the  parties  at  interest  had  no  notice  of  the  hearing 
of  said  case  by  the  master,  and  was  not  there  represented  by  counsel, 
nor  did  he  have  notice  nor  was  be  represented  when  said  decree  was 
taken;  but  well  knowing  that  Sarah  M.  Byan's  death  extinguished  the 
tmst  estate  against  which  the  bill  was  proceeding,  and  having  re- 
ceived no  notice  as  aforesaid  of  said  proceedings,  he  believed  the 
whole  case  abandoned,  and  never  heard  of  the  master's  report  or  de- 
cree nntil  the  execution  was  levied.  He  submitted  that  a  decree 
taken  against  the  trust  estate  of  a  deceased  life-tenant  was  wholly 
void.  (2)  The  affidavit  alleged  that  the  execution  was  proceeding  ille- 
gally because  the  advertisement  misdescribed  the  property,  failed  to 
follow  the  decree,  no  notice  of  the  levy  was  given  as  required  by  law, 
the  sale  was  advertised  to  occur  at  the  wrong  place,  etc. 

The  case  was  heard  upon  a  motion  to  dismiss  the  affidavit  of  ille- 
gality, the  sole  ground  urged  being  that  this  remedy  was  inappropri- 
ate; that  defendant  had  no  remedy  except  a  bill  of  review. 

Bacon  d  Rutherford  and  E.  F.  Best^  for  Baldwin,  Starr  &  Co. 

SiU  A  Harriet  for  McGriff,  trustee. 

Settle,  J.,  {orally.)  1  could  find  support  for  the  conclusion  I  have 
reached  iu  this  case  in  the  rule  adopted  by  this  court  in  reference  to 
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the  remedy  known  in  the  state  laws  as  ''an  affidavit  of  illegaUty," 
this  being  a  mode  by  whioh  a  defendant  in  an  execution  may  set  up 

grounds  showing  that  an  execution  has  issued  or  is  proceeding  ille- 
gally. Code,  §  3664.  The  rule  referred  to  is  the  forty-third  rule 
of  this  court,  and  is  as  follows :  "In  cases  of  illegality,  the  marshal 
shall  observe  the  roles  applicable  to  sheriffs  in  like  cases."  It  is  oon- 
ceded  that  the  sheriff  in  a  "like  case"  would  be  bonnd  to  accept  an 
affidavit  of  illegality,  and  arrest  the  sale  under  the  execution.  Code, 
§  4215.  But  I  do  not  think  it  necessary  to  place  the  decision  upon 
this  ground.  The  following  oonsiderationa  have  most  weight  with  me 
in  leading  to  the  conclusion  reached,  which  is  to  refuse  the  motion 
to  dismiss  the  paper  filed  as  an  affidavit  of  illegality. 

Here  is  a  writing,  by  whatever  name  it  be  called,  by  which  it  is 
shown  to  the  court  of  equity  that  its  own  decree  and  process,  issued 
upon  its  decree,  are  about  to  be  abused,  and  injustice  is  about  to  re- 
sult. The  property  of  certain  remainder-men,  whose  interest  has  now 
vested,  and  of  a  third  party  who  claims  under  a  paramount  title,  is 
about  to  be  sold,  as  alleged,  under  an  execution  against  the  estate  of 
a  life-tenant  in  the  said  property,  who  was  dead  when  the  decree  was 
issued,  and  whose  estate  perished  with  her  death.  Whether  this  plead- 
ing now  before  the  court  be  treated  as  an  affidavit  of  illegality,  or  as 
a  motion  supported  by  that  affidavit,  which  is  my  inclination,  I  am 
satisfied  that  the  court  has  such  power  over  its  own  decree  and  its 
yown  process  as  to  suspend  the  enforcement  thereof  until  a  hearing 
can  be  had  on  the  case  made.  If  the  information  that  its  process 
was  about  to  be  abused'-was  brought  to  the  knowledge  of  the  court  by 
its  own  officer,  I  am  not  sure  but  that  it  would  even  then  be  the  right 
and  duty  of  the  court  to  check  that  abuse,  and  prevent  injustice,  ex 
am  mero  motu. 

It  is  said  that  the  only  remedy  in  a  case  like  this  is  the  bill  of  re- 
view. I  do  not  think  so.  The  supreme  court  have  virtually  held  that 
in  matters  of  this  character  the  form  of  the  proceeding  is  less  impor- 
tant than  the  substance  of  the  right ;  and  that  in  some  instances  mere 
motions,  supported  by  affidavit,  are  the  most  appropriate  modes  of 
relief.  Krippendorf 'v.  Hyde,  110  U.  S.  276;  S.  G.  4  Sup.  Ct.  Eep, 
27.  If  there  were  no  remedy  in  a  case  of  this  kind,  nor  al^ed  to  ex- 
ist, it  would  be  the  right  and  duty  of  the  conrt  to  frame  one. 
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LsHzaH  Vallbt  Coal  Co.  v.  Haublbn  and  others. 
{Dittrtet  Oowt,      D.  ItUnoia.   March  9,  1886.) 

1.  Tbadb  Naot— Foheigk  Oorpo ratios— Corporation  Aasauma  Same  amb— 

Ih JUNCTION. 

A  United  States  circuit  court  cannot  Interfere  by  Injunction,  at  the  ir.stance 
of  a  corporatioQ  organized  uader  the  laws  of  another  state,  and  prevent  any 
necessary  stup  from  being  taken,  under  the  slatuLe  of  the  state  in  which  such 
conrt  is  located,  in  the  craatton  of  a  corporation  bearing  the  same  name  as  the 
forei^  corporation. 

2.  Bahb — RKbixv,  WHBH  Granted. 

Whether  relief  could  be  granted  after  the  creation  of  the  corporation ,  and  nae 
of  the  name  of  the  foreign  corporation  in  fraud  of  its  rights.  Is  not  determined. 

In  Eqaity. 

F,  UUmann,  for  complainant. 
Beck  d  Reverts,  for  defendants. 

Gbkham,  J.  The  complainant  company  was  organized  under  the 
laws  of  Pennsylvania,  in  1876,  for  the  purpose  of  mining  anthracite 
coal  in  that  state,  and  selling  the  same  tbere  and  elsewhere.  It  owns 
valuable  coal  mines  in  Pennsylvania,  and  does  a  large  and  lacrative 
business.  For  a  number  of  years  it  has  had  an  extensive  and  profit- 
able business  in  the  west  and  north-west;  and  for  convenience  in  the 
management  of  that  business  it  has  maintained  an  agency  at  Chi- 
cago, where  it  owns  real  estate,  including  a  dock  worth  $200,000,  and 
has  on  hand  coal  worth  $400,000.  The  defendants  in  this  suit,  wish- 
ing to  create  a  corporation  in  Illinois  bearing  the  same  name  as  the 
complainant,  to  carry  on  the  same  business,  iiled  their  articles  of  as- 
sociation with  the  secretary  of  state  on  the  twenty-sixth  of  December, 
1884,  under  the  general  laws  of  Illinois  authorizing  the  creation  of 
corporations.  The  secretary  of  state  thereupon  issued  to  the  defend- 
ants a  license  as  commissioners  to  open  books  for  subscription  to  the 
capital  stock  of  the  new  corporation,  to  be  known  as  the  Lehigh  Val- 
ley Coal  Company.  This  suit  was  brought  to  prevent  the  defendants, 
by  injunction,  from  receiving  stock  subscriptions,  or  taking  any  other 
steps  necessary  to  be  taken  under  the  statute,  in  the  creation  of  the 
new  corporation. 

The  object  of  the  defendants  in  causing  an  Illinois  corporation  to 
be  created,  hearing  the  same  name  as  the  complainant  company,  is 
obvions.  They  hope,  by  this  means,  to  secure  the  benefit  of  part,  at 
least,  of  the  patronage  which  the  complainant  has  acquired.  Unwill- 
ing to  engage  in  open,  manly  competition  with  the  complainant  and 
others  carrying  on  the  same  business,  the  defendants  resort  to  a  trick 
or  scheme  whereby  they  hope  to  deceive  the  public,  and  obtain  an 
unfair  advantage  of  the  complainant.  Such  conduct  might  be  fairly 
characterized  more  harshly;  and  it  is  with  extreme  reluctance  that  I 
deny  the  complainant  the  relief  prayed  for. 
The  complainant  is  a  foreign  corporation,  and  it  is  only  by  comity 
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that  it  IB  doing  business  in  Elinois  at  all.  The  state  can  say  to  it 
any  day,  "Go ! "  and  it  must  go.  That  being  so,  I  do  not  see  that  the 
complainant  has  a  legal  right  to  say  a  corporation  shall  not  be  cre- 
ated in  Illinois  bearing  its  (the  complainant's)  name.  If  the  state  of 
Illinois  may  create  a  corporation  bearing  the  same  name  as  the  com- 
plainant,— and  it  certainly  can, — this  court  has  no  right  by  injunction 
to  prevent  anything  from  being  done  under  the  state  lav  which  is  nec- 
essary in  the  creation  of  such  a  corporation.  The  commiseioners  per- 
form a  function  under  the  \a,w8  of  the  state  in  the  formation  of  the 
oorporation.  If  they  are  not  officers  of  the  state  they  are  instrumen- 
talities employed  by  the  state.  If  they  can  be  enjoined  from  receiv- 
ing stock  subscriptions  under  the  license  issued  to  them  by  the  secre- 
tary of  state,  I  do  not  see  why  the  latter  might  not  be  enjoined  from 
issuing  a  license,  or  doing  anything  else  under  the  state  statute.  The 
general  law  authorizing  the  secretary  of  state  to  issue  a  license  to  com- 
missioners to  receive  stock  subscriptions  provides  that  no  license  shall 
be  issued  to  two  or  more  companies  having  the  same  name.  Before 
bringing  this  suit  the  complainant  should  have  brought  to  the  atten- 
tion of  the  secretary  of  state  the  matters  alleged  in  the  bill.  He  might, 
on  a  proper  application,  have  revoked  the  license  to  the  defendants, 
unless  they  adopted  another  name  for  their  oompany.  I  do  not  think 
this  court  can  interfere  by  injunction,  at  the  instance  of  a  foreign  oor- 
poration, and  prevent  any  necessary  step  from  being  taken  under  the 
statute  of  this  state  in  the  creation  of  a  corporation. 

I  do  not  say  what  may  be  done  if  the  tlefendants  succeed  in  creat- 
ing their  corporation  bearing  the  complainant's  name,  and  a  suit  shall 
be  brought  by  the  complainant  to  prevent  individuals  claiming  to  be 
officem  or  managers  of  such  corporation  from  interfering  with  the  com- 
plainant's business,  as  already  stated.  • 

The  temporary  injunction  heretofore  granted  ifi  dissolved,  and  the 
bill  is  dismissed. 


Thig  case  Is  !□  all  respects  similar  to  Lehigh  Valley  Goal  Oo.  t.  BamAlm,  ani6,  226, 
and  the  bill  ia  dismissed  for  the  reasons  already  given. 


FsNnsTLTAirrA  Coal  Co.  «.  Bonaus  and  othan. 


{DiOriet  OmH,  JST.  D.  lUiwU.   Uarch  9, 1886.) 
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BioHABDsoN  and  others  v.  Bat  and  otliers. 

iCHrou^  Churl,  IT.  D,IUiiuit.   7ebnuu7 18, 1886.) 

IHBOI.TSHOT  —  luiiKoia  Htatdtb  — FkauduiiEHt  Pebverehob  —  AoTioir  TO  Set 
Abide. 

Ko  8ult  can  be  brought  against  the  assignee  of  an  insolvent,  and  a  creditor 
to  whom  he  has  made  a  conveyance  iji  fraud  of  liis  other  creditors,  until  a  de- 
mand has  been  made  upon  the  assignee  to  sue,  and  he  has  refused  bo  to  do. 

In  Equity. 

Flower,  Remy  A  Gregory,  for  complainants. 

8,  D.  Puterbaugh  and  II.  B.  Hopkins,  for  defendants. 

Gb^ham,  J.  The  demurrer  to  the  bill  in  this  case  was  argued  last 
Monday.  Bay  Bros.  &  Go.  were  wholesale  and  retail  dry-goods  mer- 
chants at  Peoria,  Illinois.  On  the  twenty-eighth  of  September,  1884, 
this  firm  was  indebted  to  the  defendant  Charles  B.  Day,  late  a  mem- 
ber of  the  firm,  and  a  brother  of  one  of  the  partners  of  the  tirm,  in 
the  sam  of  $200,000,  and  he  was  liable  on  the  firm's  paper  for  $500,- 
000  more.  On  this  date  the  firm  transferred  to  Charles  B.  Day  its 
entire  stock  of  goods,  worth  $800,000,  in  discharge  of  the  amount  due 
him,  and  to  secure  him  against  loss  on  account  of  his  liability  upon 
the  firm's  paper.  Charles  B.  Day  at  once  took  possession  of  the  prop- 
erty transferred  to  him  by  bill  of  sale,  whioh  was  the  entire  stock  of 
goods,  and  the  firm  at  once  suspended  and  ceased  to  do  business.  On 
the  ninth  day  of  October  following,  the  insolvent  firm  made  an  assign- 
ment of  their  remaining  property,  under  the  statute  of  Illinois,  to  the 
defendants  Jack  and  Paterbaugh,  for  the  benefit  of  the  rest  of  their 
creditors.  The  transfer  to  C.  B.  Day  included  the  entire  assets  of  the 
firm,  except  some  bills  receivable,  the  face  value  of  which  was  $40,- 
000,  but  the  actual  value  of  which  was  less  than  $20,000.  The  bill 
avers  that  in  order  to  evade  the  statute  of  Illinois  governing  assign- 
ments by  insolvent  debtors,  and  prohibiting  preferences,  it  was  agreed 
between  the  firm  and  Charles  B.  Day  that  the  former  should,  by  a  bill 
of  sale,  transfer  to  the  latter  their  entire  stock  of  goods  by  way  of 
preference  over  the  other  creditors. 

The  bill  also  alleges  that  Jack  and  Pnterbangh,  the  assignees,  have 
neglected  to  take  any  measures  for  the  recovery  of  the  property  trans- 
ferred to  C.  B.  Day,  and  that  tbey  do  not  intend  to  impeach  the  trans- 
action between  him  and  the  assignors.  The  complainants,  who  have 
a  claim  against  the  insolvent  estate  amounting  to  $7,700,  bring  the 
suit  to  recover  the  propei-ty  transferred  to  C.  B.  Day,  and  have  the 
proceeds  thereof  equally  divided  among  all  the  creditors. 

If  it  was  true  that  the  insolvent  firm  had  determined  to  make  an 
assignment  under  the  state  law,  and  that  C.  B.  Day  knew  of  the  in- 
solvency and  of  this  disposition,  and,  for  the  purpose  of  evading  the 
provisions  of  the  law  and  preferring  C.  B.  Bay,  it  was  agreed  that  the 
transfer  should  be  made  to  him  first  in  pretended  payment  of  his  debt. 
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and  that  a  formal  assignment  should  be  made  subseiaently,  snch  a 
palpable  eTasion  of  the  statute  might  not  be  sustained.  But  that 
question  is  not  presented  for  decision.  It  is  clear  th^t  no  suit  can  be 
brought  by  the  creditors  against  the  assignees  and  Day  until  a  de- 
mand has  been  made  upon  the  assignees  to  sue,  and  they  have  re- 
fused to  do  so.  The  bill  does  not  allege  that  beforo  this  suit  was 
brought  the  creditors  requested  the  assignees  to  sue,  and  they  refused 
to  comply.  The  assignees  are  the  proper  parties  to  bring  aU  saits  to 
recover  property  belonging  to  the  estate. 

Without  expressing  an  opinion  upon  any  of  the  other  questions 
presented  by  the  demurrer,  it  was  sustained  solely  on  the  ground  that 
the  suit  was  brought  by  a  creditor  without  a  demand  being  first  made 
upon  the  assignees  to  bring  the  suit. 


Bbown  v.  Fisk.* 
(Oircuit  Court,  E,  D.  Musouri.   March  20,  18B5.) 

1.  JuniSDrcTioN — Liability  of  Stockholdehs — Ret.  St.  Mo.     736,  745. 

A  creditor  who  recovers  judgment  in  a  state  court  against  a  corporation  can- 
not, under  the  Missouri  btatules,  while  the  corporation  remains  undissolved, 
maintain  an  action  at  law  in  this  court  against  a  stockholder  in  the  corporation 
to  recover  an  amount  due  from  him  on  unpaid  stock. 

2.  Bame—Equitt. 

In  the  absence  of  any  statutory  proceedings  Huch  matters  are  only  cogniza- 
ble in  equity. 

Demurrer  to  Petition. 

Fred.  T.  Lcdergerher,  for  pliiintiflF. 

Geo.  D.  Reynolds,  for  defendant. 

Tbeat,  J.f  (orallift)  This  is  an  action  brought  by  a  judgment  cred- 
itor of  a  railroad  corporation  against  the  defendant,  as  a  stockholder, 

for  the  amount  due  from  him  on  unpaid  stock.  The  original  judg- 
ment was  had  in  the  circuit  court  of  Cape  Girardeau  county.  This 
suit  is  an  independent  action  brought  by  the  judgment  creditor  against 
this  stockholder  in  the  St.  Louis  circuit  court, — an  ordinary  action  at 
law.  Matters  of  this  nature  are  cognizable  in  equity,  and  only  in 
equity,  unless  there  is  some  statutory  proceeding  with  respect  thereto. 
That  has  been  fully  determined,  notably  in  a  case  in  106  U.  S.  Pat- 
terson V.  Lymle,  106  U.  S.  519;  S.  C.  1  Sup.  Ct.  Rep.  432. 

Kow,  the  Missouri  statute  has  two  provisions: 

(1)  Execution  having  been  returnetl  nulla  bona,  to  cite  in  a  stockholder  and 
award  what  is  in  the  nature  of  a  jiuigmont,  that  is  a  new  execution  against 
him  for  tht;  [tortion  of  tlie  stock  unpaid.  Rut  that  must  be  done  in  the  court 
where  the  original  judgment  was  rendered.    (2)  There  is  another  provision 

iBsporttd  br  BmJ.  F.  Bex,  Eh..  oT Itn St.  ZabIi  bw. 
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that,  where  the  corporation  Is  disBolred,  7011  may  proceed  by  an  incfep«id«it 

snit. 

Now>  nothing  of  the  kind  has  occurred  in  this  case.  The  party 
hae  no  standing  under  the  statate  at  all,  nor  has  he  pursued  the  rem- 
edy which  the  statute  prescribes.  80  far,  then,  as  this  court  is  con- 
o«med,  a  common-law  action  cannot  be  tried  in  this  way  against  a 
stockholder  of  an  undissolved  corporation. 

Demurrer  sustained,  and  judgment  entered  fot  defendant. 


WuiSOH  V.  YAuaaM  and  others. 
{Oireuit  Cbuit,  D.  Xomom.   March  4,  1885.) 

EXEHFULBT  DAHAOBB— WnJiTDI.  REFUSAL  OF  CoUNTY  CoUHIBaiOnSBB  TO  LEVT 

Tax  to  Pat  Judoubnt. 

In  an  action  agaioBt  county  commissioners  to  recover  damages  for  a  willful 
refusal  on  their  part  to  levy  a  tiix  on  taxatile  property  in  a  township  to  pay  utf 
a  judgment  held  by  plaintiff  agninst  such  township,  in  obedience  to  a  peremp- 
tory writ  of  majidamut  from  the  United  States  circuit  court,  plaintiff  will  he 
eotitled  to  recover  exemplary  or  panitWe  damages,  although  the  actual  damage 
atutained  by  him  was  merely  nominal. 

Motion  for  New  Trial. 

Botsford  dt  Williams^  for  plaintiff. 

Hitter  d  Anderson,  for  defendants. 

FosTEK,  J.  This  action  was  brought  by  the  plaintiff  against  the 
defendants,  who  are  the  commissioners  of  the  county  of  Cherokee,  to  re- 
cover damages  for  a  willful  refusal  on  the  part  of  the  said  commissiou- 
ers  to  levy  a  tax  on  the  taxable  property  of  Salamanca  township,  in 
said  county,  to  pay  off  a  judgment  held  by  plaintiff  against  said  town- 
ship, in  obedience  to  a  peremptory  writ  of  mancLamus  from  this  court. 
The  recovery  of  the  judgment,  the  issue  and  service  of  the  writ  com- 
manding the  levy  of  the  tax,  and  the  willful  disobedience  thereof  by 
the  defendants,  were  admitted  on  the  trial,  and  two  of  the  defendants 
on  the  witness  stand  testified  that  it  was  not  their  purpose  to  levy  the 
tax  hereafter.  The  plaintiff  claimed  as  his  damages  the  full  amount 
for  which  the  writ  was  issued, — about  $19,000. 

On  the  trial  the  court  instructed  the  jury  as  follows: 

'*&entlet^n  of  the  Jury  In  this  case,  under  the  pleadings  and  evidence, 
the  plaintitt  is  entitled  to  recover  against  the  defuudants,  as  it  was  clearly  the 
duty  of  the  defendants  to  have  levied  the  tax  as  commanded  in  the  peremp- 
tory mandamus,  and  which  they  willfully  refused  to  do.  The  plaintiff  is 
entitled  to  recover  his  actual  damages  sustained  by  reason  of  such  failure  and 
refusal  on  the  part  of  defendants.  But  inasmuch  as  he  has  not  lost  his  debt 
or  judgment,  or  any  part  thereof,  and  as  there  is  evidence  to  show  that  the 
debtor  township  is  fully  able  tu  respond  to  his  debt,  and  that  the  refusal  of  tlio 
defendants  to  levy  the  tax  has  only  delayed  the  collection  of  his  debt  and  thu 
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accruing  interest,  his  datnages  are  conroqaently  presamed  to  be  but  nominal* 

and  70U  will  so  find  in  your  verdict. 

"Id  this  case  tliere  is  also  anotlier  element  of  damages  under  which  tlie 
plaintift  may  also  recover,  and  tliat  is  exemplary  or  punitive  damages.  The 
action  of  tlie  defendants,  to  say  nothing  of  i>eing  a  contemptuous  dlan^ard 
of  the  mandate  of  this  court,  was  oppressive  of  the  plaintiff,  and  u  clear  and 
willful  violation  of  his  legal  rights,  and,  in  my  opinion,  presents  a  case  for 
consideration  of  exemplary  datnages  on  the  part  of  the  plaintiff  against  the 
defendants.  I  cannot  lay  down  any  definite  rule  to  govern  you  in  fixing 
these  damages.  They  are  given  by  the  law  as  a  punishment  of  an  aggravated 
violation  of  plaintiff's  rights,  and  they  should  be  such  as,  under  all  the  cir- 
cumstances and  facts  shown,  are  commensurate  with  the  offense;  and  this  you, 
gentlemen,  in  the  exercise  of  your  sound  jodgment,  are  to  fix  and  determine 
under  the  evidence  produced  in  the  case. 

"ThQ court  instructs  the  jury  that  this,  being  an  action  of  tort,  in  which 
defendants*  refusal  was  willful,  continuous,  and  unlawful,  you  are  at  liberty 
to  award  pliiintiff  exemplary  damages. against  defendants,  in  addition  to  the 
damages  awarded,  na  and  by  way  of  compensation  to  plaintiff.  The  court  in- 
structs the  jury  that  on  the  issuRs  made  by  the  pleadings,  and  on  the  uncon- 
tradicted evidence  in  the  case,  your  verdict  must  be  for  plaintiff,  fluding  the 
issues  in  his  favor." 

The  jury  returned  a  verdict  for  plaintiff  for  $.500,  and  the  defend- 
ants now  move  the  court  to  set  aside  the  verdict  and  grant  a  new 
trial,  for  error  of  law  in  the  said  instructions  to  the  jury. 

The  particolar  matter  excepted  to  is  that  part  of  the  chaise  in  ref- 
erence to  exemplary  or  punitive  damages.  The  defendants  claim  that, 
as  the  compensatory  or  actual  damages  sustained  by  the  plaintiff  were 
but  nominal,  he  cannot  recover  exemplary  damages.  In  support  of 
this  rule  counsel  have  cited  two  cases, — Stacy  v.  Portland  Publishing 
Co,  68  Me.  387,  and  Maxwell  v.  Kennedy,  50  Wis.  647;  S.  C.  7  N. 
W.  Bep.  657.  The  former  was  an  action  for  libel,  and  the  latter  for 
slander.  In  the  action  for  libel  the  trial  court  refused  to  instruct  for 
plaintiff  for  exemplary  damages  eo  nomine,  but  told  the  jury  they 
might  add  as  actual  damages  for  any  aggravation  of  the  elements  of 
injury  occasioned  by  the  express  malice  of  the  person  who  published 
the  article  complained  of.  The  jury  gare  the  plaintiff  one  dollar  dam- 
ages; and  the  court  refused  to  reverse  the  case,  and  remarked,  among 
oth^  things,  as  follows : 

**  Taking  the  case  as  it  resulted,  we  are  satisfied  that  the  plaintiff  has  sus- 
tained no  injury  in  this  respect.  The  legal  signification  of  the  verdict  is 
either  that  there  was  no  actual  and  express  malice  entortained  towards  plain- 
tiff by  the  defendant's  agent,  or  ttiat,  if  there  was,  it  did  the  plaintiff  no  in- 
jury," 

In  the  slander  case  the  trial  court  instructed  the  jury  that  certain 
mitigating  circumstances  shown  by  defendant  should  be  considered 
by  them  in  redaction  of  compensatory  damages  only,  and  not  esem- 
plaiy  damages.  The  appellate  court  held  this  to  be  error ;  that  no 
distinction  should  have  been  made  between  the  tvo  classes  of  dam- 
ages in  respect  to  mitigation.  Both  eases  suppoi;!  the  rule  contended 
for  by  these  defendants  in  cases  of  tbat  kind.    Whether  that  doctrine 
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may  be  generally  regarded  as  accepted  law  in-such  oases,  I  have  not 
sufficiently  examined  the  books  to  form  an  opinion.  Bat>  if  Buoh  ia 
the  f  Act,  I  do  not  think  the  role  can  be  applicable  to  a  case  of  this 
kind. 

In  Day  t.  Woodworthf  13  How.  371,  the  supreme  court  lay  down 
the  law  as  follows : 

**It  is  a  well-established  principle  of  the  common  law  that  in  actions  of 
trespass,  and  all  actions  on  the  case  for  tort,  a  jury  may  inflict  what  are  called 
exemplary,  punitive,  or  Tindictive  damages  upon  a  defendant,  baring  in  view 
the  enormity  of  bis  offense,  rattier  than  the  measure  of  compensation  to  tiie 
plaintiff.  *  *  *  By  the  common  as  well  us  by  statute  law  men  ufe  often 
puDisbed  for  aggravated  misconduct,  or  lawless  acts,  by  means  of  a  civil  ac- 
tion, and  the  damages  inflicted,  by  way  of  penalty  or  punishinent,  given  to 
the  party  injared." 

In  Milwaukee  i2.  Co,\.Arvi»,  91  U.  S.  493,  the  court,  speaking  of 
damages,  say : 

"In  ascertaining  its  extent,  the  jury  may  consider  all  the  facts  which  relate 
to  the  wrongful  act  of  the  defendant,  and  its  consequences  to  the  pluintiS; 
but  they  are  not  at  liberty  to  go  further  unless  it  was  done  willfully,  or  Wiis 
the  result  of  that  reckless  indifference  to  the  rights  of  others  which  is  equiv- 
alent to  an  intentional  violation  of  them.  In  that  case  the  jury  are  authorizeci, 
for  the  sake  of  public  example,  to  give  aueh' additional  damages  as  the  circum- 
stances require.  The  tort  is  aggravated  by  the  evil  motive,  aud  ou  this  rests 
the  rule  of  exemplary  damages. 

The  supreme  court  of  Kansas  has  held,  in  a  ease  of  trespass  quare 
eiaufwn  /regit,  that  exemplary  damages  may  be  recovered  where  the 
compensatory  damages  are  but  nominal.  Hejley  v.  Baker,  19  £an.  9. 
1  Sath.  Dam.  724,  743,  states  the  rule  in  the  following  language : 
**If  a  wrong  is  done  willfully,— that  la,  if  a  tort  is  committed  deliberately, 
recklessly,  or  by  willful  negligence,  with  a  present  consciousness  of  invading 
another's  rights  or  of  exposing  him  to  injury, — an  undoubted  caae  is  presented 
for  exemplary  damages.  One  who  does  an  act  maliciously  must  bo  careful  to 
see  tbat  the  act  is  lawful,  otherwise,  though  the  actual  injury  may  be  slight, 
the  exemplary  dfunagea  may  be  considerable." 

In  the  case  at  bar  the  plaintiff  is  deprived  of  a  clear  legal  right 
through  the  wrongful  and  willful  conduct  of  the  defendants.  They 
alone  have  the  power  to  levy  the  tax,  and  it  is  their  duty,  under  the 
law  and  the  command  of  the  court,  to  levy  it.  By  no  other  means 
can  the  plaintiff  obtain  his  rights,  and  it  cannot  be  denied  that  the 
action  of  the  defendants  is  wrongful  and  oppressive.  It  was  held 
by  the  court  that  the  plaintiff's  compensatory  damages  are  but  nom- 
inal, as  he  has  not  lost  his  debt,  but  has  only  suffered  delay  in  its 
collection;  but  it  is  in  the  power  of  these  defendants  and  their  suc- 
cessors in  office,  by  defjnng  the  law,  to  delay  him  indefinitely  in  its 
collection.  It  is  said  that  defendants  can  be,  and  have  been,  pun- 
ished for  contempt  in  refusing  to  obey  the  writ  of  mandamas.  That 
is  true ;  but  that  punishment  is  not  to  redress  the  wrong  done  the 
plaintiff,  bat  rather  to  vindicate  the  authority  and  dignity  of  the  court. 
The  defendants  have  been  committed  to  the  custody  of  the  narshal 
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for  imprisonment  nntil  they  comply  with  the  oommands  of  tbe  vrit; 
but  in  a  commaQity  where  the  popular  sentiment  is  all  adverse  to 
levying  the  tax,  it  is  likely  tbe  imprisonment  of  defendants,  like  the 
plaintiff's  compensatory  damages,  is  but  nominal.  A  tax-ridden  peo- 
ple are  deserving  of  sympathy,  espeoially  when  the  burden  has  been 
frandalently  imposed,  though-  it  was  done  by  tho  dishonesty  of  their 
own  agent;  but  neither  courts  nor  cummuuities  can  afford  to  deny  to 
any  orator  tbe  exact  letter  of  his  legal  rights ;  and  it  is  not  a  pleas- 
ant or  consistent  thing  to  inveigle  against  nullification  of  the  laws,  and 
cry  out  "law  and  order/'  and  in  the  same  breath  applaud  nullifica- 
tion, lawlessness,  and  disorder. 

The  motion  to  set  aside  the  verdict  and  for  a  new  trial  mast  be 
overruled. 


OxtBooHUN  By,  Co.,  Limited,  v.  Obegok  Br.  &  Nav.  Co. 


1.  COBFOHATION — ESTOPPBL  TO  DkNT  OoRPORATB  EziSTRNCB  OR  PolTBR. 

A  peiuoa  coatroctiuK  with  an  oateasilile  coi-poratioa  (o  do  ao  act  not  prohib- 
ited by  law,  l8  estopped,  in  aa  action  hy  said  corporatioo  on  said  coatroct,  to 
deny  the  existence  of  the  corporation,  or  ita  power  to  enter  Into  such  contract. 

2.  Sakb— In  Abateubnt  ok  Bar. 

The  want  of  corporate  existence  may  be  pleaded  in  abatemeot  or  bar :  but 
the  want  of  capacity  to  sue  in  a  paniciiliir  case  mudl  be  pleaded  in  a  bate  me  nt. 

3.  Same— Foreign  Railwat  Corpohatioss. 

By  the  act  of  Octot<cr  21 , 1878,  (Scss.  Laws,  95,}  foreif^n  rallwaycorporatlons, 
for  the  purpose  of  constructing  and  operating  rulways  in  this  state,  are  placed 
on  the  footing  of  domestic  corporations. 

4.  Same— The  Okegonian  IIaii.way  Compant, 

By  the  act  of  October  22,         (Sess.  Laws,  56,)  this  body  was  recognized  a<t 
an  existing  corporation,  lawfully  encaged  in  the  couHtriiction  and  operation  of 
a  railway  in  this  state,  from  Portland  to  the  head  of  the  Mi'allamot  valley,  with 
the  power  to  dispose  of  the  same  by  lease  or  otherwise. 
6.  Same— Ultra  Vires. 

Id  an  act  ion  against  a  corporation  on  a  contract  made  by  it,  the  corporation ' 
is  not  u8to|]pi.-d  to  show  that  such  contract  was  beyond  its  power  to  make. 

6.  Bami:— Okeqon  Gorpohations,  Power  of. 

The  Oregon  corporation  act  of  Octolier  11,  1862,  (Laws  Or.  624,)  anthorizes 
three  or  more  persons  to  form  a  corporation  to  engage  "  in  any  lawful  enter- 
prisR,  huninens,  pursuit,  or  occupation; "  and  this  Includes  the  power  to  boy 
and  ai'll  or  lease  a  railway. 

7.  BaMK— ESTOPPBJ^BXBCDTED  CONTRACT. 

The  cuntract  of  a  corporation,  though  Invalid  for  want  of  power  in  the  cor- 
pbration  to  make  it,  may,  if  not  illegHl,  ho  enforced  against  such  corporation, 
wlierc  it  lia-t  had  the  beuofit  of  tlio  con^iUleratioQ  ihorcfor;  but  n  covenant  to 
pay  the  rent  reserved  on  a  leaie  six  months  in  advance,  is  not  such  a  cose.  Tbe 
consideration  for  such  a  promise  is  the  future  use  and  occupation  of  the  prop- 
erty, and  not  the  past  one. 
a.  Same— Power  of  Directoks  and  SiiARKuoLDKHa. 

The  corporate  powers  of  a  corpunilion,  formed  under  tbe  law  of  this  state, 
are  vested  in  the  directors;  and  ilie  validity  of  their  acts  is  not  affected  by  the 
assent  or  dissent  of  the  shareholders :  and  ihe  powers  of  the  latter  arc  limited 
to  the  matters  which  concern  ihu  internal  org.mization  of  the  curporation. 


{OireuU  Oourt,  D.  Oregon.   March  18, 188S,) 
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9.  Sun— SOBSOBiFTion  to  Cafttazi  Stock. 

A  salMcription  to  the  capital  stock  of  a  corporatioD  is  tbereliypleclgcd  to  the 
use  or  maintenance  of  the  purposes  of  its  organization,  iis  spccined  in  its  arti- 
cles, and  may  be  applied  to  such  of  thorn  as  the  directors  etull  determine. 

Action  on  GoTenant  in  Leaae  to  Beoover  Bent. 

JoAr  W.  WhaUe^  and  WiUiam  B.  Gilbert,  for  plaintiff. 

Cyrus  Dolph  and  Charles  B.  Bellinger,  for  defendant. 

James  C,  Carter  also  sabmitted  a  tvritten  brief  for  defendant. 

I>BADT,  J.  This  action  is  brought  by  the  plaintiff,  a  corporation 
alleged  to  have  been  formed  in  Great  Britain  under  the  "Companies 
Act  of  1862/  AKaioBt  the  defendant,  a  corporation  formed  under  the 
Oregon  corporation  act  of  1862,  to  recover' the  earn  of  $68,131,  al- 
1^^  to  be  due  the  plaintiff  on  a  lease  of  ite  railway,  in  Oregon,  com- 
monly called  the  "Narrow  Gauge"  road,  for  the  half  year  commenc- 
ing May  15, 1884.  The  case  was  before  this  court  in  December  last, 
cm  a  motion  to  strike  ont  the  second  amended  answer  of  the  defend- 
ant as  "frivoloas  and  immaterial,"  and  for  judgment  on  the  com- 
plaint, which  was  denied,  for  the  reasons  then  given.  33  FHn,  Bep. 
245.  At  the  same  time  the  defendant  had  leave  to  file  a  third  amended 
answer,  containing  two  additional  defenses. 

It  appears  from  the  amended  complaint,  filed  on  August  15,  1884, 
that  the  plaintiff  became  a  corporation  on  April  30,  1880,  by  certain 
persons  making  and  delivering  for  registry,  under  the  companies  act 
aforesaid,  a  "Memorandum  of  Association"  and  "Articles  of  Associa- 
tion," as  therein  alleged  and  set  forth,  with  a  registered  office  at  Dun- 
dee, in  Scotland,  and  power,  among  other  things,  to  own,  purchase, 
construct,  operate,  lease,  and  sell  any  railway  in  Oregon ;  thiat  the  de- 
fendant became  a  corporation  under  the  Oregon  act  aforesaid  on  June 
13,  1879,  by  certain  persons  making  and  filing  articles  of  incorpora- 
tion as  therein  alleged  and  set  forth,  with  its  principal  place  of  busi- 
ness at  Portland,  in  Oregon,  and  power,  among  other  things,  "to  pur- 
chase or  consolidate  with,  or  lease  or  operate  and  maintain,  on  such 
terms  as  may  be  a^eed  upon,"  any  railway  in  Oregon;  that  on  Au- 
gust 1,  1881,  the  plaintiff  was  the  owner  of  a  certain  railway  in  Ore- 
gon, and  then  demised  the  same  to  the  defendant,  by  an  instrument 
in  writing,  for  the  term  of  96  years,  for  and  upon  a  yearly  rent  of 
28,000  pounds  sterling,  which  rent  the  defendant  thereby  expressly 
agreed  to  pay  the  plaintiff  in  half-yearly  installments  in  advance,  and 
that  the  defendant,  by  its  proper  officers,  duly  executed  said  instru- 
ment,— they  being  first  thereunto  duly  authorized  by  a  vote  of  the  di- 
rectors ;  and  that  the  defendant  thereupon  entered  into  the  possession 
of  said  railway  and  operated  the  same,  but  has  failed  and  refused  to 
pay  the  installment  of  rent  falling  due  on  May  15,  1884. 

It  is  also  stated  in  the  complaint  that  on  said  last-mentioned  date 
the  defendant,  pretending  that  neither  party  to  said  lease  was  author- 
ized to  execute  the  same,  offered  to  restore  the  demised  property  to 
the  plaintiff,  bat  not  in  as  good  a  condition  as  when  received  by  the 
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defendant,  which  offer  the  plaintiff  refused  to  accept;  and  thereupon, 
to  prevent  the  loss  and  injury  that  might  result  from  suddenly  dis- 
continuing the  operation  of  the  road,  it  was  agreed  between  the  plain- 
tiff and  defendant  that  the  latter  should  retain  the  possession  thereof, 
and  continue  to  operate  the  same,  for  a  period  of  six  mouths  there- 
after, during  which  time  this  action  was  commenced,  to-wit,  on  June 
2Sth ;  but  neither  such  agreement,  nor  the  action  of  either  party  there- 
under, was  to  in  any  way  prejudice  its  claim  or  contention  as  to  the  va- 
lidity of  said  lease,  or  affect  its  rights  in  the  premises.  By  the  amended 
answer  now  filed,  as  well  as  in  the  former  one,  the  defendant  admits 
that  it  is  a  corporation,  formed  under  the  laws  of  Oregon,  and  that 
its  president  and  assistant  secretary  signed  the  writing  aforesaid,  and 
affixed  thereto  the  corporate  seal,  in  pursuance  of  a  resolution  of  its 
directors,  as  alleged  in  the  complaint ;  that  in  pursuance  of  said  writ- 
ing it  entered  into  the  possession  of  said  railway,  and  opeiated  the 
same  and  paid  tbe  rent  therefor,  as  therein  provided,  until  May  15, 
1884,  when  it  offered  to  return  the  same  to  the  plaintiff,  which  offer 
was  declined,  and  that  it  has  since  retained  the  possession  thereof 
only  under  a  special  agreement  with  the  plaintiff,  as  above  stated; 
that  the  said  companies  act  of  1862  is  correctly  set  forth  in  the 
amended  complaint,  and  that  it  comprises  all  the  law  of  Great  Britain 
touching  the  power  and  authority  of  corporations  oreated  or  existing 
under  the  laws  thereof;  and  denies — 

(1)  That  the  defendant  Is  or  evra  was  a  corporation  formed  or  existing  un> 
der  the  compuiiea  act  of  1863,  or  otherwise,  or  at  all;  (2)  th^  neither  said 
companies  act,  nor  any  other  law  of  Great  Britain,  confers  on  the  plaintiff 
the  power  to  lease  said  railway;  (3)  knowledge  or  information  sufficient  to 
form  a  belief,  (a)  as  to  whether  a  memomndum  or  articles  of  association  were 
made  and  delivered  for  registry  In  pursuance  of  said  companies  act  or  at  all, 
(6)  or  as  to  whettier  the  plaintiff  has  a  roistered  office  at  Dundee,  in  Scot- 
land; -(4)  that  the  plaintiff  is  or  ever  was  authorized  to  own,  purchase,  con- 
struct, operate,  lease,  or  sell  any  railway  in  Oregon;  (5)  that  either  the  plain- 
tiff or  defendant  ever  had  the  power  or  authority  to  execute  said  instrument 
in  writing  or  any  indenture  for  the  leasing  of  said  railway,  or  that  the  stock- 
holders of  the  defendant  ever  authorized  or  assented  thereto,  and  tlirt  said 
"pretended  lease  was  and  is  unauthorized  and  void,"  and  tliat  any  sum  of 
money  Is  due  the  plaintiff  from  the  defendant;  and  avers  "that  It  has  fully 
paid  the  rental  provided  for  in  said  pretended  lease"  for  the  period  during 
which  it  held  possession  of  said  rmlway  thereunder,  to-wit,  for  the  term  end- 
ing May  14.  1884. 

The  further  defenses  contained  in  the  answer  are  briefly  these: 
(1)  The  railways  which  "the  defendant  was  and  is  organized  to  construct 
and  operate,  and  the  termini  of  which  were  specified  in  ita  articles  of  associar 
lion,"  are  east  of  Portland,  and  do  not  embrace  the  railway  alleged  to  have 
been  demised  to  the  defendant,  nor  any  one  to  the  south  of  said  city,  and  that 
said  railway  forms  no  part  of  and  has  no  "near  connection"  with  the  said 
roads  of  the  defendant.  (2)  That  prior  to  the  execution  of  said  pretended 
lease  "the  cf4)ital  of  the  defendtmt  had  been  contributed  and  applied  in  the 
construction  and  equipment"  of  railways,  the  termini  of  which  are  specifiwl 
In  its  articles  of  association,  and  which  have  "no  near  connection"  with  the 
one  mentioned  in  said  lease;  and  that  said  lease  was  never  authorized  or  as- 
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sented  to  hy  the  stockholders  of  the  defendant;  and  was  a  wholly  unauthor- 
ized attempt  by  the  offloere  theieof  **to  ^vert  and  aabject  the  capital  of  de* 
fendant  to  a  wh<d]^  new  object  and  enteipriae  not  oontemplated  when  said 
capital  was  contributed  and  expended." 

The  plaintiff  demurs  to  this  answer: 

(I)  To  so  much  thereof  as  denies  the  corporate  existence  or  due  organiza- 
tion of  the  platntifl,  or  its  power  to  make  the  contract  herein  aned  on,  for 
ttiat  the  defendent  ought  not  to  be  allowed  ox  heard.to  bs^  or  allege  the 
same  ooDitiaiy  to  its  deed  of  August  1. 1881*  as  aforesaid;  (2)  to  so  much 
thereof  as  denies  the  power  and  authority  of  the  defendant  to  make  said  con- 
tract, for  that  the  same  does  not  constitute  a  defense;  and  (3)  to  the  first  and 
second  special  defenses  therein,  for  that  "the  new  matter  therein  set  up" 
does  not  constitute  a  defense. 

The  plaintiff  also  moveB  to  strike  oat  certain  portions  of  the  an- 
swer, as  follows : 

(1)  The  admission  that  the  defendant  is  and  was  a  corporation  under  the 
laws  of  Oregon,  coupled  with  the  denial  that  it  ever  had  the  power  to  pur- 
chase or  lease  a  railway  in  Oregon,  because  the  admission  is  redundant,  and 
the  denial  sham  and  frivolous;  (2)  the  admission  that  the  defendant  entered 
into  possession  of  the  railway  under  the  alleged  tease,  coupled  with  the  denial 
that  the  possession  has  been  held  thereunder  since  JliUy  15,  1884;  (3)  the  de- 
nial that  at  the  time  the  defendant  offered  to  restore  tlie  road  to  the  plaintiff, 
it  was  not  in  as  good  condition  as  when  received  by  the  defendant,  because  the 
same  are  frivolous  and  irrelevant;  and  (4)  "the  rest  and  residue"  thereof, 
not  hereinbefore  asked  to  be  stricken  out  or  included  in  the  demurrer  thereto, 
because  the  same  Is  irrelevant. 

The  demnxrer  and  motion  were  argued  by  counsel  and  submitted 
together. ' 

This  is  substantially  an  action  on  the  covenant  of  the  defendant, 
contained  in  the  lease,  to  pay  the  rent  therein  reserved,  and  its  lia- 
bility thereon  does  not  depend  on  its  use  or  ocoupation  of  the  prop- 
erty. Mills  V.  Auriol,  1  8mith,  Lead.  Cas.  910.  Therefore  the  alle- 
gations in  the  pleadings  concerning  the  special  agreement  under  which 
the  defendant  has  operated  the  road  since  May  15,  1SS4,  are  imma- 
terial and  not  relevant  to  the  controversy  involved  in  the  action. 
And  the  same  may  be  said  of  the  allegations  concerning  the  plaintiff's 
compliance  with  the  laws  of  this  state  concerning  foreign  corpora- 
tions doing  business  herein,  as  there  are  no  laws  on  the  subject 
applicable  to  the  plaintiff.  Oregon  d  W.  T.  t£  Z.  Co.  t.  Batkhun,  5 
Sawy.  32. 

When  the  case  was  before  the  court  on  the  motion  to  strike  out  the 
answer,  counsel  for  the  plaintiff  made  the  point  that  the  denial  of  the 
plaintiff's  corporate  existence  was  a  plea  in  abatement,  and  therefore 
waived  by  being  pleaded  with  matter  to  the  merits.  But  the  court, 
admitting  the  rule,  held  that  the  matter  was  pleaded  in  bar,  as  it 
might  be,  and  refused  to  strike  it  out.  22  Fed.  Kep.  24S.  In  the 
brief  now  filed  in  the  case,  counsel  returns  to  the  argument,  and  in- 
sists that  this  denial  of  the  corporate  existence  is  a  plea  in  abate- 
ment; citing  Conrad  t.  Atlantic  Ina,  Co.  1  Pet.  450,  where  it  is  said 
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that  a  plea  to  the  merita  admits  the  capacity  of  the  plaintiff  to  sne> 
and  that  a  want  of  corporate  capacity  should  be  taken  advantage  of 
by  a  plea  in  abatement.  Bat  the  capacity  of  the  plaintiff  to  sae  is 
not  all  that  is  involved  in  a  denial  of  its  corporate  existence. 

In  Society f  etc.,  v.  Pawlet,  4  Fet.  501,  the  court,  in  considering  the 
quMtion  whether  the  plaintiffs  had  a  right  to  hold  land,  and  therefore 
to  maintain  an  action  for  the  possession  thereof,  says: 

"Ko  plea  in  abatement  has  been  filed,  denying  the  capacity  of  the  plaintiff 
to  sue,  and  no  spedal  plea  In  abatement  or  bar  that  there  Is  no  such  corpo- 
'ration  as  stated  in  the  writ.  *  *  *  If  the  defendant  meant  to  have  instated 
on  the  want  of  corporate  capacity  in  the  plaintiffs  to  sue,  it  should  have  been 
insisted  upon  by  a  special  plea  in  abatement  or  bar." 

A  corporation  may  exist  for  many  purposes  and  yet  not  have  capac- 
ity to  sue  in  a  particular  case,  and  a  plea  in  abatement  is  the  proper 
mode  of  taking  advantage  of  that  fact;  but  the  defense  of  a  want  of 
corporate  existence  goes  further,  and  may  be  pleaded  either  in  abate- 
ment or  bar.  But  the  latter  is  the  most  effective,  and  unless  the 
matter  is  specially  pleaded,  as  in  abatement,  it  will  be  considered  in 
bar  or  to  the  merits. 

'  The  demurrer  to  the  answer  raises  three  questions : 

(1)  Is  the  defendant  estopped  to  deny  the  corporate  existence  and  due  or- 
ganization of  the  plaintiff,  or  its  power  to  enter  into  the  contract  sued  on? 
(2)  was  the  defendant  authorized  to  enter  into  this  contract?  and  (3)  is  the 
new  matter  contained  in  the  two  special  defenses,  or  either  of  them,  a  bar  to 
the  action? 

For  the  plaintiff  it  is  contended  that  the  first  two  of  these  questions 
must  be  answered  in  the  affirmative,  and  the  last  one  in  the  negative. 
The  argument  is  that  the  defendant,  having  contracted  with  the  plain- 
tiff, as  a  corporation  existing  under  the  laws  of  Great  Britain,  by  the 
corporate  name  of  "The  Oregonian  Railway  Company,  Limited,"  for 
the  lease  of  its  railway,  is  now  estopped  to  deny  such  corporate  ex- 
istence, or  the  power  to  make  the  contract  in  question. 

When  this  case  was  under  consideration  before,  it  was  said  by  the 
court,  (22  Fed.  Bep.  249 :) 

"The  law  is  well  settled  that  a  person  who  contracts  with  an  apparent  corpo- 
ration, ;i.s  such.  Is  estopped,  when  sued  on  such  contract,  to  say  that  the  plain- 
tiff had  no  corporate  existence  or  power  to  make  such  contract.  A  corpora- 
tion, like  an  individual,  when  sued  on  a  contract,  may  set  up  as  a  defense  to 
tlie  action  its  want  of  power  or  capacity  to  mjUte  such  contract;  but  the  party 
with  whom  It  contracts  cannot  set  up  such  want  of  power  or  capacity  as  a 
defense  to  an  action  by  the  corporation  for  a  breach  thereof.  And  the  reason 
of  the  distinction  is  that  legal  disability,  .is  in  the  case  of  a  minor,  is  a  de- 
fense personal  to  the  party  who  is  under  it,  and  cannot  bo  taken  advanta;;c  of 
bv  iinothor."  Citing  OovxU  v.  8j>Hngs  Co.  100  U.S.  61;  Blgelow,  Estop.  (3d 
Ed.)4C4,  405. 

Bat  counsel  for  the  defendant  now  question  the  soundness  of  the 
rule  laid  down  in  Bigelow,  supra^  that  legal  disability  can  only  be 
availed  of  by  the  party  who  labors  under  it,  and  cites  Bank  of  Mich- 
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iffan  V.  NUes,  Walk.  Ch.'  (Mich.)  d9 ;  Ogdenshnrg,  etc.,  Co.  v.  Vermont^ 
etc.,  Co,  6  Thomp.  &  C.  (N,  Y.)  488 ;  and  Middlesex  R.  Co.  v.  Boston, 
etc,  Co.  115  Mass.  347,  to  the  contrary.  The  first  ease  is  not  pro- 
duced, but  only  a  citation  from  it,  in  Mor.  Corp.,  where  it  is  cited  (Bec- 
tion  87)  in  support  of  the  proposition,  "A  corporation  cannot  be  com- 
pelled by  l^al  process  to  do  an  act  nnanthorized  by  its  charter," 
whiah  18  a  very  different  thing  from  the  purpose  for  which  it  is  cited 
here.  The  case  appears  to  have  been  a  soii  for  specific  performance 
of  a  contract  for  the  sale  of  real  property,  which  was  probably  not 
merely  void  as  being  ultra  vires  the  plaintiff  corporation,  but  actually 
illegal,  because  prohibited  by  its  charter. 

The  second  is  not  in  point,  for  the  plaintiff  oorporation  brought  the 
aoit  to  determine  the  Talidify  oif  its  lease  to  the  defendant,  and  in- 
voked the  judgment  of  the  court  thereon.  The  demurrer  to  the  com- 
plaint was  sustained  at  the  special  term  of  the  supreme  court;  and 
the  decision  of  the  court  at  the  general  term,  which  is  cited,  is  only 
to  the  effect  that  the  plaintiff  bad  not  ratified  the  lease  by  accepting 
rent  thereon  pending  the  appeal  from  the  order  snstaining  the  demur- 
rer to  its  complaint ;  and  for  the  very  good  reason  that  if  the  lease 
was  tUtra  vires  because  the  corporation  had  no  power  to  make  it,  it 
could  not  be  ratified.  And  the  last  case  is  wider  still  of  the  mark. 
A  horse  railway  was  leased  by  a  corporation,  and  an  action  was 
brought  by  the  assignee  of  the  lessee  against  the  lessor  for  money  for 
repairs ;  claiming  that,  by  the  terms  of  the  lease,  the  latter  was  bound 
for  one-half  of  such  expense.  The  defendant  oorporation  set  up  the 
invalidity  of  the  lease,  because  of  its  want  of  power  to  make  it,  and 
the  court  sustained  the  objection,  and  gave  jndgment  accordingly. 

Two  oases  decided  in  this  court  (In  re  Comstock,  3  Sawy.  218,  and 
Semple  v.  Bank,  5  Sawy.  88)  are  also  cited  to  show  that  the  legal  dis- 
ability of  a  corporation  to  make  a  contract  may  be  set  up  as  a  de- 
fense in  bar  of  an  action  thereon  by  such  corporation.  But  the  act 
or  contract  of  the  foreign  corporation,  the  validity  of  which  was  con- 
tested in  these  cases,  was  not  only  unauthorized  in  this  state,  but  was 
absolutely  prohibited  therein,  and  therefore  illegal;  and  this,  without 
any  reference  to  the  power  or  capacity  of  the  corporation  in  the  coun- 
try of  its  formation  and  domicile.  The  same  may  be  said  of  the  cases 
Rochester  Ins.  Co.  v.  Martin,  13  Minn.  59,  (Gil.  54;)  F<trm€rs*,  etc., 
Bank  v.  Baldwin,  23  Minn.  lf)8;  and  Bank  v.  Pierson,  34  Minn.  140, 
cited  by  eontasel  for  the  defendant  for  the  same  purpose. 

When  it  appears  that  the  existence  of  a  corporation,  or  the  exercise 
of  a  particular  power  by  it,  is  prohibited  by  statute  or  the  common 
law,  in  my  judgment  any  one  who  has  entered  into  a  contract  with 
such  corporation  may  plead  the  fact  of  the  prohibition  to  exist  or  make 
the  contract  in  question  as  a  defense  to  an  action  thereon.  In  such 
case  the  contract  is  not  only  nnanthorized,  but  is  illegal  and  con- 
trary to  public  policy.  As  was  said  by  this  court  in  Re  Comttoek,  3 
Sawy.  218: 
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"Ko  one  1b  eatnpped  to  sbow  tbat  an  act  apon  which  a  party  clidnu  a  rigU 
is  iU^al  simply  becanae  he  was  a  party  to  it,  even  in  pari  deliato.  If  the 
matter  concerned  the  parties  to  the  transaction  ^onoi  the  rule  might  be  otb* 
erwise.  But  the  interest  at  society,  in  whose  behalf  the  act  Is  prohibited. 
Is  paramount  to  private  equities.** 

Bat  where  the  law  authorizes  the  formation  and  existence  of  the 
alleged  corporation,  with  power  to  make  the  contract  in  quOBtion, 
then  a  party  thereto  ought  not  and  cannot  be  heard,  in  an  action 
thereon  by  such  corporation,  to  deny  its  due  formation  or  legal  ex- 
istence, with  the  power  to  make  said  oontract. 

Now,  in  this  case,  it  appeal^  by  section  6  of  the  law  of  Great  Brit-  . 
ain,  called  the  "Companies  Act  of  1862,"  that  "any  seven  or  more 
persons,  associated  for  any  lawful  purpose,  may,  by  subscribing  their 
names  to  a  memorandum  of  association,  and  otherwise  complying 
with  the  reqaisitions  of  the  act  in  respect  of  registration,  form  an  in- 
corporated company,  with  or  without  limited  liability."  Under  this 
law  the  plaintiff  might  have  been  incorporated  for  "any  lawful  pur- 
pose." Nothing  appearing  to  the  contrary,  a  purpose  to  construct, 
purchase,  own,  operate,  or  lease  a  railway  is  as  lawful  as  a  purpose 
to  engage  in  the  manufacture  or  sale  of  any  of  the  common  necessa- 
ries of  life.  And  it  was  and  is  at  liberty,  under  the  comity  of  nations, 
and  until  the  legislature  shall  prohibit  it,  to  pursue  sncb  purpose  or 
exercise  such  powers  in  Oregon.  True,  it  could  not  acquire  the  right 
of  way  over  another's  property  by  appropriation  or  condemnation,  as 
a  domestic  corporation  may  do,  unless  specially  authorized  'by  the 
legislature.  But  it  might  do  bo  with  the  consent  of  the  owner,  and 
the  result  would  be  the  same.  There  is  no  mystery  or  monopoly  in 
the  railway  business  in  Oregon.  Any  natural  person,  or  corporation 
formed  for  that  purpose,  may,  if  be  or  it  has  or  can  obtain  the  right 
of  way,  construct  and  operate  a  railway  between  any  points  in  this 
state  and  dispose  of  the  same  as  freely  and  absolutely  as  if  it  were  a 
steam-boat  or  mill. 

It  follows  that  the  defendant,  having  taken  a  lease  of  this  railway 
from  the  plaintiff,  by  its  corporate  name  of  "  The  Oregonian  Bail  way 
Company,  Limited,"  is  estopped,  in  this  action  on  its  covenant  in 
Buoh  lease  to  pay  thp  rent  reserved  therein,  to  deny  the  omrporate 
existence  or  due  organization  of  the  plaintiff,  or  its  power  to  make 
such  lease.  After  not  a  little  confusion  and  uncertainty  on  the  sub- 
ject, this,  in  my  judgment,  is  the  final  conclusion  reached  by  the 
courts  and  text  writers;  and  the  justice  and  expediency  of  the  rule 
has  secured  it  a  place  in  the  draught  of  that  well  known  and  consid- 
ered work.  "The  Civil  Code  of  the  State  of  New  York,"  in  these  apt 
and  plain  words : 

"Sec.  382.  One  who  assumes  an  obligation  to  an  oatensible  corporation,  as 
such,  cannot  resist  the  obligation  on  the  ground  that  there  was  in  fact  no  such 
corporation,  until  that  fact  has  been  adjudged  in  a  direct  proceeding  for  that 
purpose."  » 
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Bot  by  the  act  of  October  91, 1878,  (Sees.  Laws,  95,)  this  corpora- 
tion was  placed  on  the  footing  of  a  domestic  corporation  in  Oregon. 
That  act  provides  "that  any  foreign  oor{k)ratioii  incorporated  for  the 
porpose  of  constrncting,  or  constraoting  and  operating,  or  for  the  pur- 
pose of  or  vith  the  power  of  acqniring  and  operating,  any  railway, 
*  *  *  Bball,  on  compliance  with  the  laws  of  this  state  for  the  regula- 
tion of  foreign  corporations  transacting  basiuess  therein,  have  the 
same  rights,  powers,  and  privileges"  as  a  domestic  corporation  formed 
for  such  purpose,  and  no  more.  The  effeot  of  this  act  is  to  make  the 
plaintiff  in  some  respects  an  Oregon  corporation.  Its  existence,  power, 
and  oapaeity  are  still  derived  from  and  may  he  measured  by  Uie  law 
of  Gtreat  Britain,  and  the  terms  of  its  organization  thereunder.  Bat 
in  the  exercise  of  this  capacity  and  power  as  owner,  builder,  or  oper- 
ator of  a  railway  in  this  state,  it  comes  under  and  is  subject  to  the 
regulations  and  limitations  of  the  Oregon  corporation  act,  in  the  case 
of  domestie  corporations  of  like  character  and  purpose.  It  may  be 
admitted,  then,  that  if  by  the  law  of  this  state  a  domestic  railway  cor- 
poration is  prohibited  from  leasing  ite  road,  a  foreign  corporation  own- 
ing a  railway  herein  would  be  under  the  same  disability. 

However,  by  the  act  of  October.  22, 1880,  (Sess.  Laws,  56,)  entitled 
"An  act  to  grant  the  Oregonian  Railway  Company,  Limited,  the  right 
of  way  and  station  grounds  over  the  state  lands,  and  terminal  facili- 
ties upon  the  public  grounds  at  the  city  of  Portland,"  the  plaintiff 
was  dLreotly  recognized  as  an  existing  corporation  lawfully  engaged . 
in  the  construction  and  operation  of  a  railway  in  Oregon,  from  "Port- 
land to  the  head  of  the  WaUamet  valley,"  and  as  such  there  was 
granted  to  it  "and  to  its  assigns,  the  owners  and  operators"  of  said  * 
railway,  certain  valuable  **rigfats,  privileges,  easements,  and  prop- 
erty," as  suggested  in  the  title  thereof.  The  effect  of  this  act  is 
clearly  to  establish,  so  far  as  this  state  and  this  court  is  concerned, 
the  legal  right  of  the  plaintiff  to  construct,  own,  and  operate  this  road, 
and  in  my  judgment  to  dispose  of  it,  either  absolutely  or  for  a  term 
of  years.  Society,  etc.,  v.  Pawlet,  4  Pet.  501.  The  grant  therein  con- 
tained is  made  to  the  pUuntiff  and  its  "assigns;"  while  a  proviso  in 
section  1  declares — 

"That  the  said  Oregonian  Bailwa;  Companj,  Limited,  or  its  assigns,  shall 
have  no  power  to  sell,  convey,  or  assign  the  premiBes  or  rights  hereby  granted, 
or  any  part  or  parcel  thereof,  to  any  person,  persons,  Arm,  ox  corporation, 
save  only  with  and  as  i  part  and  parcel  of  and  as  af^urtenant  to  the  railway 
now  built  and  owned  by  said  company,  and  now  In  process  of  construction 
by  it." 

Plainly  this  implies  that  the  plaintiff  had  the  power  to  assign  its 
road, — dispose  of  it,- — and  might  also  assign  or  dispose  of  "ihe  prem- 
ises and  rights"  th«i  granted  to  it,  in  connection  therewith,  bat  not 
otherwise. 

Had  the  defendant  the  power  to  make  this  contract?  is  the  next 
qaestion  raised  on  this  demurrer,  though  it  should  properly  have  been 
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made  by  a  demurrer  to  the  complaint.  The  denial  in  the  answer,  of 
the  power  of  the  defendant  in  this  respect,  does  not  controvert  any 
fact  in  the  complaint',  and  is  nothing  but  a  conclasion  of  law  or  a  de- 
nial of  one.  £ut  the  question,  however  raised,  is  to  be  tried  by  the 
constitntion  and  laws  of  the  state,  and  the  defendant's  articles  of  in- 
corporation thereunder.    The  constitution  (art.  11,  §  2)  provides: 

"Corporations  may  be  formed  under  general  laws,  but  shall  not  be  created 
by  special  laws,  except  for  municipal  purposes.  AU  laws  passed  putsuantto 
this  section  may  be  altered,  amended,  or  repealed,  but  not  so  as  to  impaii-  or 
destroy  any  vested  or  corporate  rights." 

On'October  11,  1862,  the  legislature  passed  the  first  act  in  pur- 
snanoe  of  this  provision  of  the  -constitution,  (Laws  Or.  524,)  which, 
with  some  comparatively  unimportant  amendments,  has  continaed 
in  force  ever  since.  So  far  as  I  know,  it  is  the  next  one  in  point  of 
time  to  the  British  companies  act  of  August  of  the  same  year,  in 
which  the  subject  of  the  formation  and  purpose  of  corporations  is  sub- 
stantially divested  of  all  exclusiveness  and  restraint,  and  put  on  the 
practical  plane  that  a  corporation  is  essentially  nothing  bnt  a  part- 
nership, endowed  with  the  capacity  of  acting  as  a  single  person  un- 
der a  particular  name,  and  therefore  that  any  and  all  persons  should 
be  allowed  to  incorporate  themselves  for  the  prosecution  or  transac- 
tion of  any  enterprise,  business,  pursuit,  or  occupation,  not  prohib- 
ited to  individnals  or  partnerships.  Accordingly,  this  act  provides 
.  (section  1)  that  any  three  or  more  persons  may  incorporate  themselves 
"for  the  purpose  of  engaging  in  any  lawful  enterprise,  business,  pur- 
suit, or  ocoupation, "  in  the  manner  provided  therein.  AU  that  is  re- 
■  quired  is  to  make  and  file  articles  of  incorporation  specifying,  (1) 
the  name  and  duration  of  the  corporation;  (2)  the  enterprise,  busi- 
.  ness,  pursuit,  or  occupation  in  which  it  proposes  to  engage;  (3)  the 
place  of  its  principal  office ;  f4)  the  amount  of  its  stock  and  the  value 
of  each  share  thereof;  and,  (5)  if  it  is  formed  for  the  purpose  of  nav- 
igating any  water,  or  building  a  bridge,  canal,  or  road,  the  termini  of 
such  navigation,  canal,  or  road,  or  the  site  of  said  bridge. 

Subject  to  the  provisions  and  limitations  of  the  act,  these  articles 
of  asaociation  are  the  charter  of  the  corporation,  and  in  the  prosecu- 
tion of  its  undertakinf;;,  and  the  management  and  disposition  of  its 
property,  it  is  not  subject  to  any  other  restraint  than  that  which  the 
law  miay  impose  in  the  case  of  natural  persons  in  like  ciraumstanoes. 
Whatever  is  not  generally  forbidden  by  the  law  of  the  land  may  be 
undertaken  by  a  corporation  thus  formed  for  the  purpose.  Exclusive 
privileges  are  not  allowed  to  any  one;  and  the  only  policy  indicated 
by  the  act  is  to  promote  the  transaction  of  all  kinds  of  bnsiness  by 
means  of  corporations  to  be  formed  and  dissolved  at  the  pleasure  of 
those  particularly  interested.  Any  number  of  corporations  may  be 
formed  for  the  same  purpose  and  at  the  same  place;  for  instance,  to 
keep  a  school,  a  store,  a  tavern,  or  to  build  and  operate  a  steam-boat 
or  railway  between  the  same  points.   Nor  is  a  corporation  formed 
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under  this  aei  under  any  obligation  to  the  pablie  to  maintain  its  exist- 
ence»  or  carry  on  its  corporate  enterprise  or  basinesa,  any  longer  than 
the  shareholders  or  a  majority  of  them  may  think  desirable.  When- 
ever a  majority  of  these,  for  any  reason,  vote  to  disincorporate,  the 
life  of  the  corporation  is  at  an  end.  except  that  it  may  continue  to  ex- 
ist, for  the  period  of  five  years  thereafter,  for  the  purpose  of  winding 
up  its  Kffairs,  including  a  final  disposition  of  its  corporate  property, 
be  the  bame  a  railway  or  a  fish- wheel.  Laws  Or.  p.  52S,  §  19 ;  Bess. 
Laws,  1878,  p.  91,  §  2.  In  short,  as  was  lately  said  by  a  distin- 
guished jurist,  in  a  brief  for  this  defendant,  in  a  case  pending  in  the 
United  States  circuit  court  for  the  southern  district  of  New  York: 
"The  Oregon  system  may  be  succinctly  defined  as  free  trade  in  cor- 
porations and  free  corporations." 

In  the  consideration  of  the  question  as  to  the  validity  of  a  lease  of 
corporate  property  made  by  a  corporation  formed  under  this  system, 
the  case  of  Thomas  v.  Railroad  Co^  101  U.  8.  71,  so  much  relied  on 
by  the  defendant,  is  in  some  respects  altc^ther  inapplicable.  That 
was  a  ease  of  a  corporation  created  by  a  special  act  of  the  legislature 
of  New  Jersey,  to  build  and  operate  a  certain  railway.  The  court 
held  that  the  power  to  lease  the  road,  not  being  specially  given  by 
the  act  of  incorporation,  nor  fairly  implied  from  anything  contained 
therein,  the  contract  of  the  corporation  to  that  effect  was  ultra  vires  and 
void.    In  delivering  the  c^inion  of  the  court  Mr.  Justice  Millbb  s^ys : 

"Conceding  the  rule  applicable  to  all  statutes,  that  what  la  fairly  implied  is 
ai  much  granted  as  what  is  expressed,  it  remains  that  the  charter  of  a  corpora- 
tion is  the  measure  of  its  powers,  and  tbsA  the  euumfflation  of  these  powers 
implies  the  exclusion  of  all  others." 

This  rule  is  of  universal  application,  and  applies  to  a  corporation 
formed  under  the  law  of  Oregon  as  well  as  New  Jersey.  The  articles 
of  association,  together  with  the  corporation  act  under  which  they  are 
made,  constitute  the  charter  of  an  Oregon  corporation,  and  any  act 
done  by  such  corporation,  not  expressly  or  by  fair  implication  au- 
thorized thereby,  is  ultra  vires  and  void.  It  was  also  said,  in  the  course 
of  the  opinion,  that  the  contract  of  the  New  Jersey  eorporation  was 
one  "forbidden  by  public  policy,"  and  therefore  beyond  its  power  to 
make. 

Whatever  a  corporation  is  "forbidden"  to  do,  either  directly  by 
statute,  or  by  a  public  policy  fairly  indicated  by  or  deducible  from  the 
l^slation  of  a  state  or  country  or  the  decisions  of  its  courts,  or  both, 
is,  of  course,  beyond  its  power  to  do.  In  such  case  the  act  is  not  only 
beyond  the  power  of  the  corporation,  and  therefore  invalid,  but  it  is 
prohibited,  and  therefore  illegal,  and  incapable  of  ratification,  and 
any  one  dealing  with  the  corporation  is  not  estopped  to  allege  and  show 
BQch  illegality.  But  the  publio  policy  on  the  subject  of  leasing  rail- 
ways in  a  state  where  corporations  are  not  permitted  for  the  purpose 
of  ccmstructing  or  c^erating  them,  except  when  created  by  a  special 
act  of  the  legislature  for  the  construction  or  operation  of  a  road  be- 
T.23F,no.6— 16 
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tween  certain  points,  may  be  and  manifestly  ia  very  different  from  thai 
of  a  Btate  like  Oregon,  where  any  number  of  corporations  may  be 
formed  by  the  voluntary  association  of  individuals,  to  build  and  op- 
erate railways  when  and  where  they  think  best,  with  power  to  disin- 
corporate and  dispose  of  their  property  at  their  own  pleasure.  And 
so,  oil  this  point,  X  do  not  regard  the  case  of  Tkoma$  t.  Railroad  Co. 
applicable  here. 

The  right  of  the  defendant  to  make  the  defense  of  ultra  virts  as 
against  the  plaintiff,  notwithstanding  the  express  provision  in  its 
articles  authorizing  it  to  lease  and  operate  any  railway  in  Oregon,  is 
already  conceded  in  this  opinion,  apon  the  authority  of  Bigelow, 
Kstop.  (3d  Ed.)  466.  Bat  the  aathorities  are  not  nnifonu  on  the 
subject.  And  see  Field,  Corp.  §  386.  Here,  it  is  admitted  that  the 
defendant  held  itself  out  to  the  world  as  a  corporation  organized  to 
lease  and  operate  any  railway  in  Oregon.  Saoh  was  the  specifica- 
tion in  its  articles  of  the  power  and  porpose,  among  others,  of  its  or- 
ganization. By  this  defense  of  ultra  vires  the  defendant  does  not 
question  the  legality  of  an  act  done  by  its  directors  without  apparent 
authority,  or  upon  a  doubtful  or  questionable  construction  of  its  arti- 
cles, but  it  seeks  to  repudiate  an  act  done  by  them  within  the  plain 
letter  and  purpose  of  a  particular  power  deliberately  asserted  and 
assumed  by  its  corporators  in  the  execution  of  its  articles,  and  to 
which  every  one  of  its  shareholders,  it  must  be  presumed,  thereafter 
gave  his  unqualified  assent.  It  must  be  admitted  that  a  sense  of  jus- 
tice cannot  be  invoked  in  favor  of  such  a  defense.  It  must  therefore 
stand  or  fall  on  the  decision  of  the  naked  legal  question,  whether  the 
defendant  was  authorized  in  its  formation  to  assume  as  it  did  the 
power  to  lease  this  or  any  other  railway  in  Oregon. 

The  decision  of  this  question  involves  the  inquiry  whether  the  tak- 
ing a  lease  of  a  railway  and  a  covenant  to  pay  the  rent  reserved 
therein  was  an  unlawful  act  in  this  state  at  the  formation  of  the  de- 
fendant corporation  and  at  the  date  of  this  lease.  Whatever  "enter- 
prise, business,  pursuit,  or  occupation"  was  then  lawful,  the  defendant 
might  undertake  in  its  articles  to  accomplish  or  engage  in.  There 
never  was  any  legislative  or  judicial  action  in  this  state,  except  in  one 
particular,  to  be  hereafter  noticed,  indicating  that  such  a  transaction 
is  unlawfiU  or  contrary  to  public  policy.  To  take  a  lease  of  a  railway 
and  operate  it,  is  in  itself  as  lawful  and  meritorious  an  act  as  to  con- 
struct one.  No  one  would  question  the  right  of  a  natural  person  to 
do  such  an  act.  And  whatever  any  one  may  do  as  an  individual,  any 
three  or  more  persons  may  do  as  a  corporation,  unless  restrained  by 
some  provision  of  law  applicable  to  corporations  only. 

The  corporation  act  of  this  state,  as  originally  passed,  contained  a 
clause,  (section  20,)  inserted  on  its  passage  through  the  senate  at  the 
Lnstauce  of  interested  parties,  declaring  that  no  corporation  formed 
or  created  under  it  or  other  statute  of  the  state  for  the  purpose  of 
navigating  any  water  of  this  state,  should  ever  "  purohase,  lease,  or 
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in  any  way  coatrol"  any  road  bnilt  by  any  other  corporation  formed 
tinder  anob  act.  This  prohibition,  it  was  well  understood,  was  aimed 
at  the  Oregon  Steam  Navigation  Company,  a  corporation  then  exist- 
ing under  a  special  act  of  the  territorial  legislature,  and  soon  after- 
wards incorporated  tinder  the  oorporation  act,  in  purauance  of  section 
18  thereof,  and  the  predecessor  of  the  defendant  herein,  and  intended 
to  prevent  it  from  controlling  any  road  that  might  be  bailt  on  the  bank 
of  the  Columbia,  between  Portland  and  the  Dalles,  and  particularly 
around  the  Cascades  of  the  Columbia,  for  the  purpose  of  preventing 
competition  with  its  steam-boats.  This  is  the  only  restraint  on  the 
power  of  corporations  in  this  respect  that  ever  crept  into  the  legisla- 
tion of  Oregon ;  and  the  rational  and  legal  inference  from  the  prem- 
ises is  that  all  leases  of  roads  taken  by  a  corporation  formed  under 
the  act,  except  the  kind  thereby  specially  prohibited,  are  permitted. 

Bnt  this  is  not  all.  By  the  act  of  October  18,  1878,  (Sess.  Laws, 
59,)  said  section  20  was  repealed  and  re-enacted,  so  as  to  omit  the 
restraining  clause;  and  since  then  there  has  been  no  indication  of  any 
purpose  on  the  part  of  the  state  to  restrain  or  limit  the  power  of  cor- 
porations in  this  respect.  The  idea  of  such  restraint  is  also  incom- 
patible with  the  provision  of  the  corporation  act  (section  17)  that,  in 
effect,  authorizes  a  railway  corporation  to  terminate  its  existence  at 
its  option,  and  dispose  of  its  road.  No  natural  persons,  unless  in- 
corporated, are  likely  to  purchase  such  property,  and  if  there  was 
any  implied  prohibition  against  the  one  corporation  from  becoming 
a  purchaser,  the  right  given  to  the  other  to  sell  would  be  so  far  ren- 
dered nugatory.  The  power  to  dispose  of  a  road  must  include  the 
power  to  lease ;  and  the  power  to  buy,  the  power  to  take  a  lease.  So, 
by  the  act  of  October  22, 1880,  supra,  the  right  of  the  plaintiff  herein 
to  assign  its  road — to  dispose  of  the  same  by  sale  or  lease — is  recog- 
nized; bnt  if  a  corporation  could  not  be  formed  or  exist  under  the  law 
of  Oregon  with  power  to  buy  the  same  or  take  a  lease  thereof,  ihejw 
duponendi  of  the  former  would  be  comparatively  worthless. 

Counsel  for  the  plaintiff  also  makes  the  farther  point  that  this  is 
an  executed  contract,  and  therefore  the  defendant  is  estopped  to  al- 
I^e  its  invalidity  in  this  action.  It  is  well  established  that  a  con- 
tract, not  tainted  with  illegality,  but  merely  invalid  for  want  of  power 
in  the  corporation  making  it,  may  be  enforced  against  snch  corpora- 
tion when  it  has  received  or  had  the  benefit  of  the  /sonsideration  there- 
for. Bigelow,  Estop,  (3d  Ed.)  574,  575;  Field,  Corp.  §  263.  But 
this  contract  does  not  come  within  that  category.  The  defendant 
corporation  could  not  set  up  the  invalidity  of  this  contract  as  a  de- 
fense to  an  action  for  the  rent  of  the  property  during  a  period  that 
it  had  the  use  and  benefit  of  the  same.  But  this  action  is  brought 
on  a  contract  to  pay  rent  in  advance,  and  not  for  past  use  and  oc- 
cupation. The  consideration  for  the  covenant  or  promise  to  pay 
this  installment  of  rent  is  not  the  past  but  the  future  nse  of  the  prop- 
erty.  The  contract  to  pay  is  therefore  executory;  and  the  same  may 


D  giuzed  by 


344 


VBDBSAIi  BBFOBTBBi 


be  said  of  every  other  installment  of  rent  provided  for  in  the  contract. 
The  liability  to  pay  it  arises  out  of  the  covenant  to  do  so,  and  the 
consideration  for  this  is  the  fatare  use  and  oooapation  of  the  prop- 
erty for  a  corresponding  period.  The  case  of  Thomas  v.  Baibroad  Co., 
auprat  86,  is  exactly  in  point  on  thie  question. 

The  effect  of  the  two  special  defenses  will  now  be  considered.  They 
deserve  bat  little  attention,  for  they  are  both  utterly  bad.  It  makes 
no  sort  of  difference  whether  the  railway  leased  from  the  plaintiff  had 
any  "near  connection"  with  the  roads  whose  termini  are  specified  in 
the  defendant's  articles  or  not.  Those  roads  it  took  the  power  to 
construct  and  own ;  but  it  also  took  the  power  to  lease  any  other  rail- 
way in  Oregon,  whether  "so  near  or  yet  so  far"  from  such  roads.  As 
between  the  plaintiff  and  the  defendant,  the  directors  of  the  latter 
were  the  sole  judges  of  the  propriety  or  expediency  of  taking  this  lease, 
and  the  assent  or  the  dissent  of  the  shareholders  was  altogether  imma- 
terial. Th^y  were  powerless  in  the  premises,  and  could  neither  pre- 
vent, authorize,  nor  ratify  it.  This  does  not,  of  course,  question  the 
right  of  the  shareholders  to  invoke  the  aid  of  a  court  to  prevent  the 
directors  from  making  a  contract  which;  though  legal,  may  be  im- 
provident or  considered  an  abuse  of  their  trust. 

But  the  power  of  a  corporation  formed  under  the  corporation  act 
of  this  atate,  as  to  its  relations  with  third  persons,  is  vested  in  and  ex- 
ercised by  the  directors.  The  power  of  the  shareholders  is  limited  to 
a  few  mattem  ooncerning  its  internal  affairs,  namely,  the  election  of 
directors,  the  increasing  of  the  capital  stock,  the  adding  to  the  powers 
and  purposes  of  the  corporation,  and  the  authorizing  its  dissolution. 
Mor  is  it  true  in  any  legal  sense,  even  if  material,  that  "the  capital 
of  the  defendant"  was  contributed  for  the  construction  and  equipment 
of  the  roads  it  was  formed  to  build  and  own,  rather  than  the  leasing 
of  the  plaintiff's  road.  Nothing  is  clearer  than  that  every  dollar  sub- 
scribed to  the  capital  stock  of  the  defendant  was  thereby  pledged  for 
any  and  all  of  the  purposes  specified  in  its  articles,  and  may  be  ap- 
plied and  used,  at  least  so  far  as  third  persons  are  concerned,  to  sach 
of  them  aa  the  directors  shall  determine. 

In  oonclnsion,  the  directors  of  the  defendant  corporation,  in  pursn- 
ance  of  the  express  power  given  them  by  the  corporation  act  and  the 
articles  of  incorporation,  determined  to  take  a  lease  of  the  plaintiff's 
road,  yielding  and  paying  a  certain  rent  therefor,  and  to  that  end 
duly  directed  and  authorized  their  president  and  secretary  to  sign  said 
lease  and  affix  the  corporate  seal  thereto,  which  was  done.  By  this 
means  the  defendant  became  legally  bound  to  pay  the  plaintiff  the 
rent  reserved,  and  in  default  thereof  the  tatter  may  maintain  this 
action  to  recover  the  installment  now  due ;  and  therefore  the  demurrer 
is  overruled,  and  the  motion  to  strike  out  is  allowed,  and  judgment 
is  given  for  the  plaintiff  for  the  sum  sued  for, — $68,131, — together 
with  legal  interest  thereon  from  May  15, 1884,  and  the  costB  and  dia- 
bursements  of  the  action. 
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1.  TXBB  ISStJEAWCB— InCRKABE  OP  HAZARD — TENANT  M A  KING  ALTKnATIONS. 

Where  a  fire  inaurance  policy  provides  that  aoy  clmnge  increasing  the  hazard, 
either  within  the  premiseB  or  ailjaCGnt  thereto,  wtthlu  the  control  of  or  known 
to  the  assured,  ana  not  reported  to  the  company  and  agreed  to  bj  indorsemcot 
thereon,  will  render  the  policy  null  and  void,  to  defeat  a  recovery  in  action  for 
loss,  the  company  must  aillrmatirely  prove  that  changes  made  by  a  tenant, 
which  increased  the  hazard,  were  loade  by  the  conseDt  of  the  owner  or  his 
agent. 

±  Basie— PsooFB  OF  Loss— Faue  Stateuentb. 

A  filtbe  statement  in  the  proofs  of  loss,  to  defeat  a  recovery,  must  be  faltie  to 
the  knovledgoof  the  assured^  and  made  for  tbepurpossof  defrauding  the  com- 
pany. 

At  Law. 

Secombe  d  Sutherland,  for  plaintiff, 
W.  D,  Corniek,  for  defendant. 

Nblson;  J.  This  suit  is  brought  to  recover  on  a  fire  insurance  pol- 
ioy.  A  jury  is  waived.  Flaintilf  introduced  in  evidence  the  poUcy, 
offered  proof  of  the  fire  and  value  of  the  property,  and  introduced 
proofs  of  loBS,  and  is  entitled  to  a  judgment  unless  the  defendant  sus- 
tains one  or  more  of  the  defenses  urged,  which  are,  (1)  that  there  was 
a  change  of  risk,  which  rendered  the  policy  void ;  (2)  fraud  in  proofs 
.of  loss.    The  policy  contained  th^se  conditions  and  stipulations : 

"Any  change  increasing  the  liazard,  either  within  the  premises  or  iuljticent 
thereto,  within  the  control  of  or  knoyvn  to  the  assured  and  not  reported  to 
tfau  company,  and  agreed  to  by  indorsement  thereon,  will  render  this  policy 
null  and  void.  An  attempt  to  defraud  the  company  in  the  matter  of  a  cliiim 
for  loss,  by  false  swearing  or  otherwise,  shall  cause  a  forfeiture  of  this  polity, 
and  all  claim  for  loss  thereunder." 

The  stipulation  in  reference  to  change  of  risk  must  be  kept  in  good 
faith  by  the  assured,  and  information  of  any  change  in  the  hazard, 
uid  thereby  increasing  the  rate  of  premium,  must  be  agreed  to  by  the 
insurer.  However,  any  change  increasing  the  hazard,  and  rendering 
the  policy  void,  must  be  by  the  act,  authority,  consent,  or  cognizance 
of  the  assnred,  or  by  the  consent  of  her  agent. 

The  building  insured  was  built  of  stone,  with  frame  ofSce  in  the 
.rear,  and  located  in  the  city  of  Minneapolis,  and  described  in  the 
policy  as  a  store-house.  It  was  insured  for  one  year  from  June  19, 
1883,  and  burned  February  13,  18b4. 

The  principal  testimony  relied  upon  by  defendant  to  defeat  a  re- 
oovery  is  that  of  Stevens;  the  tenant,  and  Trumbell,  the  defendant's 
agent;  and  it  is  also  urged  that  the  evidence  of  Merrill,  the  agent  of 
the  assured,  indicates  that  he  was  aware  of  the  improvements  which 
frere  made.  The  changes  and  alterations  in  the  building,  and  adja- 

>  Reported  tiy  Robertson  Howard,  £sq.,  of  the  3t.  Paul  bar. 
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oent  thereto,  nndoabtedly  increased  the  risk,  and  would  render  the  pol- 
icy void  if  known  to  the  agent,  Merrill ;  for  no  information  of  them 
was  famished  the  company,  and  its  aseent  thereto  was  not  obtained. 
It  is  in  proof  that  they  were  commenced  during  the  last  of  Decem- 
ber, 1883,  by  Stevens,  the  tenant.  He  had  temporarily  leased  the 
building  in  the  fall  of  18S2,  and  on  Juue  19,  1883,  had  made  a  def- 
inite arrangement  for  continuing  his  lease  for  a  year,  at  which  time 
the  insurance  policy  was  written.  The  property  was  owned  by  the 
plaintiff,  who  lived  in  fioeton,  Massachusetts,  and  was  io  charge  of  the 
agent,  D.  B.  Merrill,  who  lived  in  St.  Paul,  Minnesota. 

The  agent  visited  the  tenant,  Stevens,  in  December,  1883,  or  Janu- 
ary^  18S4r,  and  had  a  conversation  with  him,  and  the  effect  of  it  was, 
as  Stevens  testifies,  that  he  was  abont  to  make  changes,  and  wanted 
Merrill,  before  he  went  south,  to  come  down  and  see  him.  Stevens 
wished  to  get  a  lease  of  the  building  or  an  understanding  about  it, 
and  that  was  the  reason  given  why  he  wished  Merrill  to  come  down 
before  he  went  south.  He  is  not  certain  that  it  was  in  a  conversation 
or  on  a  postal  card  sent  to  St.  Paul  that  this  request  was  made;  but 
he  does  testify  that  Merrill  came  to  Minneapolis,  and  a  conversation 
took  place  in  front  of  the  building,  in  which  Stevens  stated  that  he 
was  making  changes  which  he  considered  improvements,  and  wanted 
Merrill  to  lease  him  the  building  for  another  year  at  $30  per  month, 
— the  same  rent  as  the  previous  year, — in  consideration  of  his  fixing 
it  up  and  putting  the  improvements  on  it.  The  improvements  talked 
about  "were  putting  on  a  shed  at  the  rear, — a  roofed  shed, — and  put-' 
ting  on  a  new  front,  and  fixing  up  the  windows,  and  making  general 
improvements."  The  changes  thus  indicated  would  not  necessarily 
increase  the  risk,  and  Stevens  is  careful  to  say  in  his  testimony  that 
he  don't  recollect  whether  he  spoke  definitely  about  occupying  it  for 
any  other  purpose  than  he  had  previously,  which  was  for  storage. 
He  never  saw  Merrill  again  until  after  the  fire.  Some  correspond- 
ence between  the  parties  is  introduced  in  evidence,  but  there  is  noth- 
ing in  it  indicating  that  Merrill  knew  of  or  consented  to  the  changes 
which  were  made.    He  went  south  soon  after. 

The  conversation  in  December  or  January  was  brief.  They  were 
together  only  about  10  or  15  minutes,  and  did  not  go  into  the  build- 
ing; and  at  that  time  the  office  had  been  moved  up  from  the  rear  of 
the  stone  building  to  the  front,  but  it  does  not  appear  that  such  change 
increased  the  risk,  and  upon  the  shed  in  the  rear  only  the  roof  had 
been  put  on.  It  does  not  appear  that  this  was  visible  to  Merrill,  or  that 
he  knew  that  it  was  being  built,  and  Stevens  said  nothing  about  it. 
Merrill  denies  knowledge  of  the  changes  made,  except  the  moving  of 
the  office  and  putting  in  the  window,  and  that  is  about  all  Stevens* 
testimony  shows  he  had  knowledge  of.  Trumbell,  the  company's 
agent,  fails  to  show  that  Merrill  knew  about  the  change  made  1:^  the 
tenant.  It  is  claimed  that  Merrill,  after  the  fire,  in  conversation 
with  Trumbell,  admitted  that  he  knew  that  Stevens  was  going  to 
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make  ohangeB,  and  odI;  refused  to  allow  a  redooiiozi  of  rent  in  oon- 

sideration  of  any  alterations  made ;  bat  he  does  not  admit  he  knew 
the  character  of  the  changes,  and  Trumbell  is  particularly  careful  to 
testify  that  Merrill,  the  agent,  never  said  that  Stevens  informed  him 
that  he  was  going  to  make  the  changes  which  he  finally  did.  Stevens 
bad  indicated  to  Sleiiill  what  changes  he  would  like  to  make,  which 
would  not  necessarily  increase  the  hazard,  and  are  not  shown  to  be 
of  that  character.  He  specified  the  kind  of  alterations  he  was  about 
to  make,  and,  though  he  spoke  of  general  improvements,  it  was  in 
oonnection  with  the  others  mentioned.  The  owner  of  the  building  is 
not  liable  for  the  acts  of  the  tenant  which  would  forfeit  this  policy, 
unless  he  has  assented  thereto. 

The  tenant  could  make  general  changes  and  repairs,  or  improve- 
ments which  did  not  enhance  the  risk;  and  in  order  to  defeat  a  re- 
covery the  defendant  must  affirmatively  prove  that  these  changes, 
which  the  evidence  shows  did  increase  the  hazard,  were  made  by  the 
consent  of  the  owner,  or  his  agent,  Merrill.  I  think  the  testimony 
fails  to  prove  this;  for  if  it  is  conceded  that  he  knew  that  gener^ 
improvements  were  to  be  made,  the  rule  invoked  by  counsel,  that  a 
general  assent  to  make  improvements  implies  authority  to  make  such 
as  would  increase  the  hazard,  does  not  apply.  The  defendant,  to  sus- 
tain this  defense,  must  show  that  Merrill  knew  the  character  of  the 
improvements;  for  it  is  only  "changes  increasing  the  hazard"  that 
must  be  reported  and  agreed  to. 

2.  Did  the  plaintiff  make  out  and  swear  fraudulent  proof  of  loss  ? 
It  is  urged  that  in  the  proofs  of  loss,  the  assured  should  have  stated 
that  the  tenant  had  made  alterations,  increasing  the  hazard,  without 
her  knowledge,  and  given  the  sitaation  and  position  of  the  property 
at  the  time  of  the  loss,  and  in  not  doing  so  she  committed  a  fraud 
which  defeats  a  recovery.  There  is  no  evidence  that  the  assured 
knew  anything  about  the  alterations.  She  lives  in  Boston,  Massa- 
chusetts, and  managed  the  property  through  an  agent.  And  although 
she  made  the  proofs  of  loss,  the  company  do  not  object  on  that  ac- 
count. Unless  the  assured  had  personal  knowledge  of  the  change  of 
risk,  and  made  the  proofs  of  loss  for  the  purpose  of  defrauding  the 
company,  knowing  their  falsity,  there  is  no  fraud.  The  proofs  must 
comply  with  the  contract  obligations  of  the  assured,  and  fairly  state 
the  situation  of  the  property  at  the  .time  of  the  loss,  within  her  knowl- 
edge; and  in  so  stating,  the  policy  does  not  require  that  facts  com- 
municated by  some  one  else,  about  the  situation  of  the  property  at 
the  time  of  loss  not  within  her  knowledge,  should  be  set  forth.  A 
false  statement,  to  defeat  a  recovery,  must  be  false  to  the  knowledge 
of  the  assnred,  and  made  for  the  purpose  of  defrauding  the  company. 
This  defense  is  not  sustained  by  the  evidence. 

The  plaintiff  is  entitled  to  judgment  for  tbesnmof  $1,578.75;  and 
it  is  so  ordered. 
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BtJSBELL  and  others  v.  WoBTHmaTOK,  GoUeotor. 

{Cfireuit  Ooyrt,  D.  Mauaehuietti.  Harcb  13, 1886.) 

Odstomb  Ddtibs— Tm  Cans  CoNTAixriKa  Lobsters — Act  ot  Ii^bbruast  8,  187S. 
TIq  cans  containing  lobsters  imported  from  Prince  Edward's  island  and  from 
Halifax,  Nova  Bcotia,  are  subject  to  duty  under  the  act  of  congrOBB  of  Febra- 
ary  8,  1876. 

At  Law. 

L.  S,  Dahney^  for  plaintiff. 

Geo.  P.  Sanger,  U.  S.  Atty.,  for  defendant. 

Colt,  J.  The  plaintiffs  imported  in  July  and  September,  1883, 
from  Prince  Edward's  island,  and  from  Halifax,  Nova  Scutia,  several 
thousand  cases  of  tin  cans  containing  canned  lobsters.  Each  case 
contained  75  cans.  On  each  can  the  defendant  collector  assessed  a 
duty  of  one  cent  and  a  half,  amounting  to  $1,877.04.  The  plaintiffs 
contend  that  under  the  present  law  tin  cans  containing  lobsters  are 
not  subject  to  any  duty.  A  protest  against  the  exaction  of  the  duty 
was  duly  filed.  The  secretary  of  the  treasury  having  on  appeal  af- 
firmed the  decision  of  the  collector  assessing  the  duty,  the  plaintiffs 
have  brought  this  suit  to  recover  back  the  amount  of  duty  paid. 

By  the  act  of  February  8,  1875,  (Supp.  Bev.  St.  130,)  ancbovies 
and  sardines  packed  in  oil,  or  otherwise  in  tin  boxes,  are  subject  to  cer- 
tain duties;  and  then  follows  this  provision: 

"Provided,  that  cans  or  packages  made  of  tin,  or  other  material,  containing 
fish  of  any  kind,  admitted  free  of  duty  under  any  existing  law  or  treaty,  not 
exceetling  one  quart  in  contents,  shall  be  subject  to  a  duty  of  one  cent  and  a 
half  on  each  can  or  package;  and  when  exceeding  one  quai-t,  shall  be  subject 
to  an  additional  duty  of  one  cent  and  a  half  for  each  additional  quart,  or  f rao- 
tional  part  thereof." 

At  the  time  this  law  was  passed  we  find  that  a  treaty,  duly  rati- 
fied, existed  between  the  United  States  and  Great  Britain,  (17  St, 
863,  870,)  by  which  "fish  oil  and  fish  of  all  kinds,  (except  fish  of  the 
inland  lakes  and  of  the  rivers  falling  into  them,  and  except  fish  pre- 
served in  oil,)  being  the  produce  of  the  fisheries  of  the  United  States, 
or  of  the  Dominion  of  Canada,  or  of  Prince  Edward's  island,  shall  be 
admitted  into  each  country,  respectively,  free  of  duty." 

The  act  of  February  8,  1875,  imposes  a  duty  on  tin  cans  contain- 
ing fish  of  any  kind,  admitted  free  of  duty  under  any  existing  law  or 
treaty;  and,  there  being  an  existing  treaty  by  which  fish  of  all  kinds 
from  Great  Britain,  Canada,  and  Prince  Edward's  island  were  ad- 
mitted free  of  duty,  and  this  importation  coming  from  some  of  those 
countries,  it  is  clear  that,  unless  the  law  has  since  been  changed,  the 
duty  in  the  case  before  us  was  properly  assessed. 

In  the  tariff  act  of  March  3,  1883,  (22  St.  488.)  new  and  different 
duties  are  imposed  on  anchovies  and  sardines,  and  shrimps,  or  other 
shell-fish,  are  admitted  free.  It  is  contended  by  the  plaintiffs  that 
congress  having  established  new  and  different  duties  on  anchovies 
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and  sardines,  and  having  omitted  the  proviso  as  to  cans  containing 
fish,  the  latter  is  repealed  by  implication.  But  this  can  hardly  be 
true,  because  the  proviso  is  general  in  its  terms,  and  applies  to  all 
kinds  of  fish.  By  changing  the  duties  on  anchovies  and  sardines, 
there  is  no  reason  to  suppose  that  congress  intended  to  repeal  a  gen- 
eral law  imposing  a  duty  on  tin  cans  containing  fish  of  any  kind. 
While  the  law  is  in  the  form  of  a  pToviso,  it  appears  to  be  iu  no  way 
dependent  on  what  precedes. 

Bnt  it  is  claimed  that  the  present  importation  was  made  under  the 
act  of  March  3,  1883,  which  admits  shrimps,  or  other  shell-fish,  free 
of  daty,  and  that,  therefore,  it  was  not  made  under  any  existing  law 
or  treaty  within  the  meaning  of  the  act  of  February  9, 1&75.  These 
cans  of  lobsters  were  imported  from  Prince  Edward's  island,  and 
from  Nova  Scotia.  These  countries  are  named  in  the  treaty  of  1 871 
between  the  United  States  and  Great  Britain  as  those  from  which 
fish  of  all  kinds  are  to  be  admitted  free  of  duty,  with  certain  excep- 
tions. The  act  of  February  9,  1875,  was  plainly  designed  by  cou- 
grees  to  assess  a  duty  on  the  cans  containing  fish  imported  from  these 
countries  under  the  treaty.  In  the  act  of  March  3,  1883,  section  1 1, 
we  find  it  expressly  provided  that  nothing  in  the  act  shall  in  any  way 
change  or  impair  the  force  or  effect  of  any  existing  treaty  between 
the  United  States  and  any  other  government.  With  this  treaty  still 
in  force,  we  do  not  see  how  the  plaintiffs  can  escape  payment  of  the 
duty  exacted.  Nor  can  it  be  said  that  cans,  being  the  usual  and 
necessary  bos  or  covering  for  lobsters,  are  exempt  from  duty  under 
section  7  of  the  act  of  March  3,  1883,  Section  7  refers,  in  express 
terms,  to  sections  2907,  2908,  Rev,  St.,  and  18  St.  189,  §  U,  and  re- 
peals them.  In  our  opinion,  section  7  has  no  reference  to  the  spe- 
dfie  duty  imposed  on  tin  cans  containing  any  kind  of  fish,  and  it  in 
no  way,  expressly  or  by  implication,  repeals  the  act  of  February  9, 
1875. 

Judgment  for  defendant. 


Phillips  and  others  v.  Gabboll  and  others. 

[Circuit  Courts  W.  D.  Penntylvania,   March  2,  1885.) 

1.  Patents  for  Iwvbtttionb— Patkkt  No.  227,061— I NPHrNGRMEirr. 

The  first  claim  of  coinplaiaaiits'  patent,  viz.,  in  a  flanging- machine  the  px- 
tensioii  of  the  lower  roll  beyond  Ihu  end  of  thu  upper  roll  for  the  siipijort  of 
tbe  plate  at  the  point  of  hend  and  to  prevent  tL..  formation  of  a  ridge  or  be;id, 
htid  to  be  infringed  by  a  machine  which,  before  set  to  work,  has  the  outer  incva 
of  the  two  rolls  du&h,  but  is  80  organized  that,  as  the  table  upon  which  lies  th( 
plate  to  be  flanged  is  raised  to  a  perpendicular,  the  upper  roll  is  pushed  back 
the  thickness  of  the  plate. 

2.  8 AVE — AlTTIClFATION. 

The  defense  of  anticipation  considered,  and  held  that  the  eviden^^o  sbow«  a 
failure  to'  reduce  the  conception  to  pmotical  use  and  its  abaudunmeut,  tt^.ta 
leaving  the  field  of  invcnlioa  open  to  othun. 
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8,  Baick— iMTHimoir. 

Held,  further^  Uiat  the  patented  improTement  here  InToWed  more  than  the 
employment  of  mere  mechanical  skill,  and  may  fairly  tie  ascribed  to  the  exer- 
dse  of  the  InTontiTO  facultj. 
4,  Sake— DaFBHSB  of  Wakt  op  Utilitt. 

Parties  who  employ  a  patented  device  ought  not  to  expect  a  defense  resting 
npon  an  alleged  want  of  utility  to  find  much  favor  with  the  court. 

In  Equity. 

George  H.  Christy  and  BakeweU  d  Kerr,  for  oomplainants. 

D.  F.  Patterson,  John  Barton  <6  Son,  Jas,  T.  Kay,  and  Burleigh  <t 
HarbUon,  for  respondents. 

AoHEBON,  J.  This  soit  is  upon  letters  patent  No.  337,061,  granted 
April  27, 1880,  to  the  complainants  (as  assignees  of  Russell  and  Mc- 
Donald, the  inventors)  for  an  improvemeat  in  flanging-macliines. 
The  invention,  tbe  specification  declares,  relates  to  the  class  of  ma- 
chines referred  to  in  letters  patent  No.  166,715,  issued  August  17, 
1876,  to  B.  C.  Nugent  and  others,  and  is  designed  to  obviate  an  ob- 
stacle to  tbe  successful  use  of  such  machines  arising  from  the  tendency 
of  the  plate,  while  being  flanged,  especially  if  very  heavy  and  very  hot, 
to  sag  down  a  little,  so  as  to  form  just  outside  the  end  of  the  lower 
roll  an  annular  bead,  bulge,  or  projection  on  the  exterior  base  of  the 
flange.  To  overcome  this  practical  difficulty,  and  prevent  the  sag- 
ging action  and  bulging  effect,  the  inventors  lengthen  tbe  lower  roll  so 
that  its  outer  end  will  extend  beyond  the  outer  end  of  the  upper  roll 
a  distance  equal,  or  nearly  equal,  to  the  thickness  of  the  plate  to  be 
flanged,  thus  affording  a  proper  support  to  tbe  plate. 

The  first  claim  of  the  patent  reads  thns : 

"(1)  In  a  flanging-raachlue  of  the  kind  tierein  deacrlbod,  the  extension  of  the 
lower  roll  beyond  the  end  of  the  upper  roll,  in  order  to  the  better  support  of 
the  plate  at  the  point  of  bend,  and  prevent  tbe  formation  of  a  ridge  or  bend, 
substantially  as  set  forth. " 

The  infringing  machine,  (which  undoubtedly  is  of  the  same  general 
kind  described  in  the  patent,)  when  at  rest  and  before  set  to  work,  has 
the  outer  faces  of  the  two  rolls  flush,  or  even,  but  the  shaft  of  the  up- 
per roll  is  provided  with  a  spiral  spring,  and  as  tbe  table  upon  which 
lies  tbe  plate  to  be  flanged  is  raised  to  a  perpendicular,  the  upper  roll 
is  pushed  back  the  thickness  of  the  plate.  Obviously,  by  means  of 
this  yielding  spring  the  two  rolls  of  the  defendant's  machine,  during 
the  operation  of  flanging,  assume  in  respect  to  each  other  the  relation- 
ship specified  in  the  complainant's  patent,  and  the  practical  result 
thereby  contemplated  is  thus  secured.  It  is  therefore  plain  that  the 
defendant's  machine,  as  an  operative  apparatus,  embodies  the  Kussell 
and  McDonald  invention  as  embraced  in  their  first  claim.  It  indeed 
may  be  ^although  under  the  proofs  this  is  an  open  question)  that  an 
automatic  upper  roll  has  an  advantage  over  a  rigid  roU;  bat  it  is 
hardly  necessary  to  say  that  the  defendants  are  none  the  less  infrin- 
gers because  of  added  improvements  to  the  patented  device.  De  Florez 
T.  Raynolds,  3  Ban.  &  A.  292. 
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The  defendants,  however,  maintain  that  BuasaU  and  McDonald 
were  not  the  ordinal  and  first  inventors  of  the  improvement  here  in 
question.  To  snstain  this  defense,  reliance  is  placed  upon  the  testi- 
mony of  B.  G.  Nugent,  as  to  his  prior  use  of  a  lower  roll  having  a 
sapportiog  extension.  The  only  instance  of  the  use  of  a  machine 
tiins  o^aaised..of  which  he  speaks  with  any  degree  of  certainty, 
was  the  ease  of  a  small  maohine  which  he  exhibited  at  the  Cincin- 
nati exposition.  He  says  he  had  an  idea  the  lower  roll  should  pro- 
ject for  the  plate  to  rest  on,  and  in  that  maohine  he  allowed  it  to  stick 
out  he  thinks  abont  three-quarters  of  an  inch  beyond  the  top  roll;  bat 
finding  the  extension  of  no  use,  and  indeed  an  impediment,  he  had  it 
eat  off.  This  machine,  it  mnst  be  remembered,  was  not  flanging  for 
the  market,  bat  was  merely  on  exhibition.  Moreover,  snch  light 
work  as  it  did  was  cold  flanjiting.  It  had  nothing  to  do  with  the 
treatment  of  heavy  hot  plates.  If,  then,  we  shonld  accept  all  that 
Ifr.  Nngent  says  on  this  snbjeot  as  strictly  trne,  it  still  foUows,  from 
his  own  acconnt  of  the  matter,  that  ho  not  only  failed  to  redace  his 
idea  to  practical  nse,  bnt  after  an  xmsneeessful  experiment  abandoned 
his  conception.  Hence  this  field  of  invention  was  left  open  to  others 
to  enter.    Whitely  v.  Swayne,  7  Wall.  685. 

Again,  it  is  contended  that  the  supporting  extension  of  the  lower 
roll  is  within  the  scope  of  the  phor  Nagent  patent,  (Mo.  166,716,)  and 
that,  at  the  most,  this  improvement  involved  merely  the  exercise  of 
ordinary  mechanical  skill.  We  search,  however,  the  Nagent  patent 
in  vain  to  discover  any  suggestion  or  hint  that  the  lower  roll  is  to  be 
extended  beyond  the  end  of  the  apper  one,  or  that  any  useful  purpose 
would  thereby  be  subserved.  On  the  contrary,  the  drawing  shows 
the  two  rolls  to  be  so  arranged  that  their  outer  ends  are  in  the  same 
vertical  plane,  and  the  specification  describes  them  as  projecting  an 
equal  distance  beyond  the  outside  of  the  frame-work.  The  complain- 
ants, who  had  acquired  the  Nugent  patent,  in  operating  a  fianging- 
machine  built  under  it,  experienced  the  practical  difficulty  already 
mentioned  from  the  formation  of  a  bead  or  ridge  around  the  outside 
of  the  fi^anged  plate.  The  solution  of  the  problem,  how  to  obviate  this 
defect,  involved — Fvrst,  the  discovery  of  tbe  cause  thereof;  and  then 
the  application  of  an  appropriate  remedy.  Now,  tbe  evidence  indi- 
cates that  neither  the  one  nor  the  other  was  obvious.  Indeed,  the 
expert  witnesses  in  this  case  yet  differ  as  to  the  cause ;  and  it  is  shown 
that  it  was  not  until  after  an  experimental  use  of  the  complainants' 
original  machine,  extending  over  a  period  of  perhaps  several  months, 
that  the  difficulty  was  met  by  the  arrangement  of  the  rolls  devised  by 
Bussell  and  McDonald.  I  think,  then,  the  improvement  may  fairly 
be  ascribed  to  the  exercise  of  the  inventive  faculty,  and  that  it  is  the 
sabjeet  of  letters  patent  within  the  general  role  laid  down  in  Loom 
Co.  V.  nigging,  105  U.  8.  580. 

It  is,  however,  strenuously  urged  that  the  organization  of  the  rolls, 
as  specified  in  Bussell  and  McDonald's  first  claim,  does  not  in  fact 
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prevent  the  formation  of  the  objectionable  bead  or  ridge.  Bat  Barely 
such  allegation  eomee  with  ill  grace  from  parties  who  have  seen  fit  to 
copy  this  arrangement.  If  it  is  inefficacious,  why  do  they  use  it  ?  To 
this  searching  query  no  satisfactory  answer  has  been  given.  The  de- 
fendants' witaesses  say  the  admitted  difficulty  arising  from  the  forma- 
tion of  the  bead  or  ridge  can  be  and  is  obviated  by  placing  the  pivotal 
point  of  the  table  which  holds  the  plate  in  a  certain  position  with  refer- 
ence to  the  flanging  rolls.  I  am  by  no  means  persuaded  that  in  this 
they  are  correct.  But  if  they  are  right,  the  defendants  are  at  liberty 
to  resort  to  that  mechanical  arrangement.  Bo  long,  however,  as  tbey 
employ  the  patented  improvement  they  ought  not  to  expect  a  defense 
resting  upon  an  alleged  want  of  utility  to  find  much  favor  with  the 
court.  But  I  may  add  that  npon  the  question  of  utility  the  weight 
of  the  evidence,  in  my  judgment,  is  clearly  with  the  complainants. 

Having  reached  the  foregoing  conclusions  as  respects  the  first  claim 
of  the  patent  in  suit,  I  deem  it  unnecessary  to  determine  whether  or 
not  there  has  been  infringement  of  the  second  claim. 

Let  a  decree  be  drawn  in  favor  of  the  complainants. 


Patents  for  Intkntionb — PATSNTABnjrrY — Anticipatios — Babt  Cariuaoe^ 

HOVABLB  Tops — LNFaiNOEMENX. 

Reissued  patent  No.  10,363,  graated'to  Horatio  Q.  Parker,  trustee,  Aogiut  7, 
1883,  for  an  improvement  ia  cbtldrco's  carriages,  compared  witli  Che  patent 

issued  February  11,  lb64,  to  Bein  Ss  Ulrich,  and  the  patent  issued  June  9, 
1868,  to  Eliphaiet  8.  Scripture,  and  the  first  tiaim  of  said  reissne  held  valid,  and 
infringed  by  sales  by  defendant  of  carriages  having  a  canopy  top,  rigidly  se- 
cured to  two  rigid  arms,  one  depending  on  each  side  of  the  carriage,  and  piv- 
oted at  their  lower  ends  to  standards  rigidly  fastened  on  each  side  of  the  carriage 
body  by  means  of  friction- plates  and  a  thumb-screw,  which  causes  the  plate 
to  whicli  it  is  attached  to  relax  or  renew  its  ^rasp,  so  that  the  top  can  be  moved 
in  any  position,  and  may  drop  in  front  of  ttie  seat  or  beliind  it,  or  may  be  held 
in  an  upright  or  intermediate  pobition. 

In  Equity. 

Strawbrid^e  <&  Taylor  and  Benj.  F.  Thurston,  for  plaintiffs. 
John  W.  Konvalinka,  for  defendant. 

Shipman,  J.  This  is  a  bill  in  equity  to  prevent  the  infringement  of 
reissued  letters  patent  No.  10,363,  granted  to  Horatio  G-.  Parker,  trus- 
tee, August  7.  1883,  for  an  improvement  in  children's  carriages.  The 
nature  and  distinctive  features  of  the  invention  are  deacribed  in  the 

specification  of  the  reissue  as  follows : 

"This  invention  relates  to  that  class  of  caiTiages  having  a  square  or  canopy 
top,  and  its  object  is  to  enable  the  child  to  be  seen  and  taken  from  the  carriage 
by  the  attendant  without  leaving  the  position  she  must  occupy  for  propelling 
it  by  the  handle  at  the  back;  and  also  to  enable  the  child's  face  to  be  pro- 
tected from  the  sun  or  wind  when  tliey  are  in  the  direction  in  which  the  car- 
riage is  pushed ;  and  it  consists  in  such  an  arrangement  and  constractioa  that 
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the  top  may  be  dropped  in  front  of  the  seat  as  well  as  behind  it,  or  fixed  In  an 
apright  position  over  the  carriage,  or  inclined  at  various  angles;  and  also  in. 
the  mechanism  by  which  the  same  is  accomplished,  consisting  of  a  pair  of 
rigid  arms  secured  rigidly  to  the  carriage  top  and  jointed  to  the  recessed  arcs 
attached  to  the  body,  the  arms  being  provided  with  spring-bolts,  or  their  eguiv- 
alsit,  which  engage  with  the  recesses  on  the  aaid  arcs  to  retain  the  top  in  the 
desiied  posifcloiu" 

'  The  fLret  elaim  of  the  reissue  is  as  follows : 

"In  a  child's  carriage,  a  rigid  top  or  canopy,  C,  fixed  upon  tne  arms.  A, 
pivoted  to  the  Bides  of  the  body,  so  that  said  canopy  may  drop  in  front  of  the 
seat  or  behind  it.  or  be  held  in  an  upright  or  intermediate  positiont  substan- 
tially as  and  for  the  purposes  set  forth." 

In  order  to  ascertain  the  validity  of  the  patent,  the  extent  of  tbe 
invention,  if  any  was  made,  and  the  constraction  of  the  recited  claim^ 
a  knowledge  of  the  state  of  the  art  is  necessary,  and  is  obtained  from 
two  patents:  one  to  Bein  &  Ulrich,  of  Fehraaty  11,  1868,  and  tbe 
other  to  EHphalet  8.  Soriptnre,  of  June  1868. 

The  features  of  the  Bein  &  Ulrich  carriage  were  twofold ;  First, 
its  seat  and  calash  top  were  reversible,  so  that  both  could  be  placed 
at  the  different  ends  of  the  carriage  body;  and,  second,  the  top  "could 
be  supported  above  the  middle  of  the  carriage  to  act  as  a  sun  urn- 
brella."  Tbe  first  was  tbe  princi|Ml  object  of  the  carriage,  and  the 
mechanism  which  was  apparently  necessary  to  carry  into  effect  that 
part  of  the  invention  could  not  accomplish  the  second  object.  In 
order  to  make  the  top  reversible,  its  bows  were  pivoted  to  narrow 
iron  plates,  one  depending  upon  each  side  of  the  carriage.  The  lower 
ends  of  these  plates  were  pivoted  to  stiff  bars  or  links,  which  also 
were  pivoted  at  their  lower  ends  to  the  sides  of  the  carriage,  so  that 
there  were  three  loose  joints  between  the  top  and  tbe  sides  of  the  car- 
riage. Each  of  these  links  or  bars  rests  upon  a  pin  on  the  side  of 
the  carriage.  In  order  to  make  tbe  changes  from  one  end  to  the 
other,  the  joints  must  move  easily.  To  have  the  top  stand  vertically, 
a  friction  plate  and  screw  are  applied  to  the  uppermost  joint,  and 
when  so  applied  the  top  is  rigid ;  but,  as  the  middle  joint  is  loose,  it 
wonld  tumble  down  if  the  carriage  should  be  wheeled  over  a  rough 
place,  and  if  the  middle  joint  was  also  provided  with  a  friction  con- 
trivance, the  top  would  swing  from  side  to  side,  unless  the  joint  at 
which  the  bar  was  pivoted  to  the  carriage  should  be  made  firm. 

The  Scripture  device  is  an  ordinary  buggy  top,  having  three  bows 
which  are  kept  apart  or  brought  together  "by  means  of  a  substitute 
for  the  ordinary  side  brace.  lettered  E,  F,  H^  in  the  patent.  All  these 
bows  are  pivotiad  upon  a  common  pivot  at  each  side  of  the  seat,  as  in 
ordinary  buggies,  and  to  the  place  where  they  are  pivoted  there  is  ap- 
plied a  friction  olamp,  substantially  tbe  same  as  that  shown  in  the 
carriage  of  defendants  herein,  by  means  of  which  tbe  rearmost  bow, 
called  in  the  patent  the  back  or  main  bow,  a,  can  be  held  in  any 
poBititm  between  its  lowermost  position  behind  tbe  driver  and  a  po- 
sition Tertically  above  tbe  back  of  the  seat,  and  when  it  is  in  either 
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of  these  positionB,  or  those  inteimediate  beiveen  them,  the  other  bows 
oan  be  held  in  Tarioas  pcMitione  with  respect  to  it,  by  means  of  the 
oontriTance,     F,  H'."  The  top  cannot  be  placed  at  an  angle  in  front 

of  the  seat; 

The  Bein  &  Ulrioh  carriage  contained  the  germ  of  the  invention 
of  the  plaintiff's  patent.  It  had  a  top  which,  by  means  of  a  friction 
plate  and  screw,  could  be  placed  in  a  Tertioal  position,  and  could  be 
inclined  to  some  extent  either  forward  or  backward,  but  eonld  not  be 
held  in  any  position  except  against  the  end  of  the  carriage,  because 
the  other  joints  were  loose,  and  the  top  must  tumble  down  when  the 
carriage  was  used.  The  ioTention  of  Bichardson,  the  plaintiffs'  as- 
signor, consisted  in  discarding  the  reversible  seat  and  the  reversible 
eharaoterof  the  top,  and  in  changing  the  mechanism  which  supported 
the  top  so  as  to  have  a  pair  of  rigid  arms,  one  on  each  side  of  the 
carriage,  rigidly  fixed  to  a  canopy  top  at  their  upper  ends,  and  their 
lower  ends  pivoted  to  the  sides  of  the  carriage  body,  by  either  the  de- 
scribed or  equivalent  means,  so  that  the  top  can  drop  in  front  ot  the 
seat  or  behind  it,  or  be  held  in  an  upright  or  intermediate  position. 
The  plate  or  arm  or  casting,  by  means  of  which  it  is  pivoted  to  the 
aides  of  the  body,  is  firmly  attached  to  the  body.  In  the  patented  de- 
vice, the  arms  were  jointed  to  recessed  arcs  attached  to  the  body. 
The  first  claim  is  for  the  combination  of  the  rigid  top,  the  rigid  arms 
pivoted  at  their  lower  ends  to  the  sides  of  the  body,  by  either  the  de< 
scribed  or  equivalent  means,  so  that  the  specified  result  is  produced. 

The  first  question  is  whether  the  invention  is  patentable.  The  de- 
fendant insists  that,  in  view  of  the  Bein  &  Ulrich  and  the  Scripture 
patents,  it  is  without  patentability.  It  cannot  be  successfully  claimed 
that  Bein  &  Ulrich  anticipated  the  Bichardson  invention  in  the  sense 
that  their  patent  was  infringed  thereby,  because  the  Bdin  &  Ulrich 
arms  were  constructed  upon  a  wrong  principle  and  were  a  failure; 
but  it  is  said  that  it  would  require  no  invention  to  attach  the  friction 
clamp  of  the  Scripture  patent  to  their  middle  joint.  It  is  true  that 
the  described  alteration  would  require  no  invention,  but  the  deviee 
would  still  be  a  useless  one,  for  the  lower  joint  at  the  side  of  the  car- 
riage would  be  a  fatal  defect.  All  the  joints  must  be  furnished  with 
friction  plates,  and  even  then  the  support  of  the  top  would  be  cum- 
bersome and  insecure.  It  is  also  said  that  no  invention  would  be  re- 
quired to  permanently  secure  the  lower  section  of  the  Bein  &  Ulrioh 
arm  to  the  body  of  the  carriage.  The  leading  idea  of  the  carriage, 
the  reversible  top,  would  then  be  abandoned,  and  to  create  a  new  de* 
vice  from  an  old  one,  by  altering  the  structure  so  as  to  abandon  the 
principal  thing  which  the  old  was  created  to  do,  and  so  as  to  change 
the  principle  of  the  mechanism  in  order  to  accomplish  what  the  old 
structure  did  not  undertake  to  do,  viz.,  hdd  the  top  in  an  intermediate 
position,  seems  to  require  invention.  - 

The  Scripture  patent  is  not  important  upon  the  question  of  patent- 
ability.   It  used  a  friction-plate  and  thumb-screws  to  hold  the  rear- 
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most  bow  of  a  baggy  top  in  any  desired  point.  The  other  bows  were 
held  in  the  desired  point  by  means  of  another  contrivanee. 

The  defendant  sells  children's  carriages  having  a  canopy  top,  rig- 
idly secured  to  two  rigid  arms,  one  depending  on  each  side  of  the 
carriage.  These  arms  are  pivoted  at  their  lower  ends  to  standards, 
rigidly  fastened  on  each  side  of  the  carriage  body.  The  arms  are 
pivoted  by  meana  of  friction-plates  and  a  thnmb-sorew,  which  caoses 
the  plate  to  which  it  is  attached  to  relax  or  renew  its  grasp  so  that 
the  top  can  be  moved  in  any  position,  and  may  drop  in  front  of  the 
seat  or  behind  it,  or  may  be  held  in  an  upright  or  intermediate  posi- 
tion. This  friction  device  was  known  to  be  a  substitute  for  the 
spring-latch  and  notches  of  the  plaintiff's  patent  befeie  its  date. 
The  difference  between  the  plaintiff's  and  the  defendant's  carriage  is 
tbat  the  former  has  a  longej:  arm  than  the  latter  has,  and  is  jointed 
to  a  metal  easting,  which  is  attached  to  the  body,  and  which  consists  in 
part  of  a  piece  of  metal  in  the  shape  of  an  arc  of  a  circle,  the  periphery 
being  provided  with  a  series  of  notches,  and  each  arm  being  provided 
with  spring-bolts.  The  arms  of  the  defendant's  carriage  are  pivoted, 
by  means  of  friction-plates  and  thumb-screws,  to  standards  or  cast- 
ings firmly  attached  to  each  side  of  the  carriage  body.  As  the  pat- 
^ted  invention  did  not  consist  in  the  form  of  the  pivoting  device,  but 
was  broad  enough  to  inelnde  equivalents  of  the  deseribed  form,  in- 
fringement is  proved. 

There  should  be  a  decree  for  an  injunction  against  the  infringe- 
ment of  the  first  claim,  and  for  an  accounting. 


The  Edwin,  etc.* 
{Dittriet  OniH,  S.  D.  Nm  York.   Tebruaty  18, 188fi.) 

1.  BEAVEN — COMPItETION  OF  VoTAOB — SniFFING  ARTICLES. 

Libelants  Bhipped  as  seamen  od  board  the  bitrk  E.,nn(3  signed  articles  for  "a 
voyage  from  Iqutqul,  So.  Am.,  to  ilampton  lioads,  for  orders,  and  to  any  port 
or  ports  wherever  the  master  mny  direct  in  tlie  U.  S.  of  America  •  #  #;  the 
voyage  not  to  exceed  eight  calendar  months."  At  Hampton  Kosds  the  vessel 
received  orders  for  Kew  York,  where,  on  arrival,  she  discharged  all  her  cargo. 
The  libclaatg  then  left  the  vessel,  and  were  entered  in  tho  log  as  deserters  by 
the  captain,  who  refused  in  consequence  to  pay  the  balance  of  wugcs  up  to 
the  time  ihey  left.'  U^d^  that  had  there  been  other  parts  of  cnrgo  to  bo  deliv- 
ered at  other  ports,  under  orders  received  at  Hampton  Roads,  the  voyage  would 
not  have  terminated  until  the  delivery  of  the  residue  of  the  cargo.  As  it  was, 
the  voyage  provided  for  by  the  shipping  articles  terminated  at  iSew  Tork ;  the 
libelants  were  there  entitled  to  their  discharge,  and  could  not  be  treated  as  do- 
serters. 

2.  Save — Rate  or  Waoeb. 

One  ol  the  libelants  shipped  as  second  mate,  but  was  afterwards  justifiably 
disrated.    Htld,  that  he  was  entitled  only  to  the  same  wages  as  the  other  able 
seamen  for  the  remainder  of  the  voyage. 
8.  Abticles  Sou>  to  Ssaheh. 

Articles  aold  to  seamen  by  the  master  during  the  voyage  are  allowed  as  an 

IBaportsd  lir  B>  n>  *  Uw>t4  Bnwdle^  bqi.,  of  tiM  Haw  Twk  iMr. 
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offset  to  wages,  at  a  rale  not  fihove  10  per  cent,  over  the  coat  to  the  muster.  A 
charge  in  excess  of  that  held  uoreaaunable  aad  oppressive.   Act  J  tme  '^6, 1S84. 

In  Admiralty. 

Alexander  dt  Ash,  for  libelants. 
Jo}m  R.  Walker,  for  claimants. 

Bbown,  J.  In  January,  1884,  the  libelants  shipped  as  seamen  on 
board  the  bark  Edwin,  and  signed  shipping  articles  for  "a  voyage  from 
Iquiqui,  So.  Am.,  to  Hampton  Boads  for  orders,  and  to  any  port  or 
ports  wherever  the  master  may  direct  in  the  U.  B.  of  America  or  Do- 
minion of  Canada ;  the  voyage  not  to  exceed  eight  calendar  months.** 
The  vessel  proceeded  to  Hampton  Boads,  and  there  received  orders 
to  deliver  iha  cargo  in  New  York,  where  she  arrived  in  June,  1884, 
and  there  discharged  all  her  cargo.  The  libelants  thereupon  quitted 
the  ship,  taking  their  clothes  with  them.  The  master,  claiming 
that  the  shipping  articles  bound  them  to  the  sfaip  for  eigbt  months, 
entered  them  in  the  log  as  deserters,  and  refused  to  pay  the  balance 
of  wages  np  to  the  time  they  left.  The  articles  provided  for  only 
one  Toyt^e;  not  for  one  or  more  voyages  daring  eight  calendar 
months.  In  my  judgment  the  one  voyage  stipulated  for  was  ended 
at  New  York.  New  York  was  the  destination  fixed  by  the  orders  at 
Hampton  Roads;  and  by  the  delivery  of  all  the  cargo  at  New  York 
the  voyage  became  ended  there.  There  remained  nothing  more  for 
the  ship  to  do  to  complete  that  voyi^.  Thenceforward  the  ship 
had  to  seek  new  employment  and  a  new  voyage.  Had  there  been 
other  parts  of  the  cargo  to  be  delivered  at  other  ports,  under  the  or- 
ders received  at  Hampton  Boads,  the  voyage  would  not  have  been 
terminated  at  New  York,  nor  until  the  delivery  of  the  residue  of  the 
cargo  at  the  various  porte  designated.  The  libelants  were  entitled  to 
their  discharge  in  New  York,  and  cannot,  therefore,  be  treated  as  de- 
serters. 

Hendricks  shipped  as  second  mate  at  the  rate  of  £(j-6s.  per  month. 
He  entered  upon  his  duties  January  2oth.  The  testimony  satisfies 
me  that  he  was  not  competent  for  the  proper  discharge  of  the  duties 
of  second  mate,  and  that  he  was  justi^ably  disrated  by  the  captain, 
according  to  the  entry  in  the  log  on  the  eighteenth  of  February. 
After  that  date  he  is  entitled  to  wages  at  the  rate  only  of  i^3-10s.,  the 
wages  of  the  other  able  seamen  on  the  voyage.  The  articles  sold  to 
the  seamen  during  the  voyage,  and  charged  against  them  in  the  mas- 
ter's account,  are  allowed  at  the  prices  eharged,  so  far  as  these  charges 
do  not  exceed  an  advance  of  10  per  cent,  over  the  prices  actually  paid 
for  them  by  the  master.  Ten  percent,  is  a  reasonable  compensation 
for  his  trouble,  and  the  charges  in  excess  of  that  are  disallowed  as 
unreasonable  and  oppressive.  See  Act  June  26,  1SS4.  The  par- 
ties will  probably  be  able  to  compute  the  amount  due  to  the  libelants 
upon  the  basis  of  this  decision;  if  not,  a  reference  may  be  taken  for 
that  purpose. 

The  libelants  are  entitled  to  costs. 
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BAimiBn  and  others  v.  His  Iupbbial  Uajsstt  thb  Sdltah,  etc. 
(Vireuit  Court,  S,  D.  Nao  York,  Miroh  27;  l&Sfi.) 

VABKHOnBBVAH— AdTKBSB  ClADCANTS  OP  G0OD&— INTERPLEADER. 

A  warehouseman  irhose  lien  for  storage  ia  not  disputed  cannot  maintain  a 
UIl  of  interpleader  to  protect  himself  against  the  claim  of  hi*  bailor  and  that 
of  a  third  persoa  who  asserts  an  adverse  title  to  goods  stored  with  lumaaogaimat 
the  bailor,  but  must  (^eFend  himself  at  law. 

Motion  for  Injunction  pendente  We.  i 

W.  W,  Goodriekt  of  oonnsel,  for  complainants. 

Butler,  Stillman  <&  Hubbard,  for  defendants. 

Thos.  E.  Stillman  and  Adrian  H.  Joline,  of  counsel. 

Wallace,  J.  Complainants'  motion  for  an  injunction ;7^(I«n£e  lite 
is  resisted  mainly  upon  the  ground  that  the  oomplainanta'  bill  is  de- 
murrable for  want  of  equity.  The  bill  shows  that  the  complainants, 
as  warehouBcmen,  have  in  their  possession  a  large  quantity  of  arms, 
of  the  value  of  about  $900,000,  which  were  deposited  with  them  by 
the  firm  of  Drexel,  Morgan  &  Co.,  and  for  which,  in  July,  18S2,  com- 
plainants, a]t  the  request  of  Drexel.  Morgan  3c  Co.,  issued  negotiable 
warehouse  receipts;  that  shortly  thereafter  the  defendant,  the  sultan 
of  Turkey,  claiming  to  be  the  owner  of  the  arms,  demanded  them  of 
complainants,  and  upon  their  refusal  to  give  them  up  brought  an 
action  at  law  in  this  court  for  trover;  that  thereafter  the  American 
Kational  Bank  of  Providence,  claiming  to  be  the  holder  of  the  ware- 
hoase  receipts  issued  by  complainants,  demanded  the  arms,  and  upon 
complainants  refusal  to  deliver  them  brought  an  action  against  them 
in  this  court.  The  bill  also  alleges  that  the  Providence  Tool  Com- 
pany and  one  Hunt  claim  some  interest  in  the  arms.  The  sultan, 
the  American  National  Bank  of  Providence,  the  Providence  Tool  Com- 
pany, and  Hunt  are  made  defendants  in  the  bill,  and  the  prayer  is 
for  an  injunction  restraining  all  proceedings  on  the  part  of  the  de- 
fendants in  relation  to  the  arms,  and  that  they  be  required  to  inter- 
plead. 

So  far  as  appears  by  the  bill,  none  of  the  parties  claiming  the  prop- 
erty in  complainants*  possession  dispute  complainants'  lien  for  stor- 
age and  cha^B.  The  complainants,  therefore,  have  no  interests  of 
their  own  to  assert  or  protect  further  than  to  be  relieved  from  liabil- 
ity to  two  or  more  different  claimants  of  the  property.  Kone  of  the 
defendants  claim  title  derived  from  the  complainants.  The  Ameri- 
can National  Bank  derives  title  from  the  bailors  of  the  complainants, 
and  the  other  defendants  assert  a  paramount  title. 

The  bill  is  a  pure  bill  of  interpleader,  and  presents  the  common 
ease  of  a  bailee  who  seek^  to  protect  himself  against  the  claim  of  bis 
bailor  and  that  of  a  third  person  who  asserts  an  adverse  title  to  the 
bailor.  The  authorities  are  decisive  against  his  right,  to  maintain  an 
interpleader.  It  is  sufficient  to  refer  to  Crawshay  t.  Thoraton,  3 
T.937,no.6 — 17 
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Mylne  &  C.  1;  Marvin  v.  Ellicood,  11  Paige,  365;  First  Nat.  Sank  y. 
Bininger,  26  N.  J.  Eq.  345.  The  hardship  of  the  case  has  frequently 
been  adverted  to  by  the  anthorities;  and  in  England  a  remedy  has 
been  given  by  statute.  Common  Law  Froc.  Act  1860,  §  12.  See 
AttenboTotigh  v,  St.  Katharine's  Dock  Co.  L.  R.  3  0.  P.  Div.  373,  377; 
Id.  450. 

As  ie  said  by  Jn^  8tobt:  "The  party  holding  the  property  most 
defend  himself  as  well  as  he  can  at  law,  and  he  is  not  entitled  to  the 

assistance  of  a  court  of  equity,  for  that  would  be  to  assume  the  right 
to  try  merely. legal  titles  upon  a  controversy  between  different  par- 
ties where  there  is  no  privity  of  contract  between  them  and  the  third 
j^^rson  who  calls  for  an  interpleader."    Story,  Eq.  §  820. 
The  motion  must  be  denied. 


PiOKBsa  Gold  MiNtKO  Co.  v,  Bakbb. 
{(Hreuit  (hurt,  D.  Oalifarnia.  February  9,  1886.) 

1.  UCoRTGAas— HiNcra  Cobporation— Contbaots  or  DiRscroita— Sheriff's 

Sale. 

la  view  of  the  facts  clearly  established  the  t(Htimotiy  in  this  case,  held, 
that  the  sheriS's  sales  set  out  in  the  complaint,  had  and  brought  about  as  they 
were,  and  the  contract  made  by  the  directors,  were,  lo  eflect,  a  mortgage  for  the 
purposed  set  out  in  the  contract. 

2.  Same — Pakol  Evidbnoe. 

Equity,  to  dotermiQe  whether  a  written  instrument  is,  ia  effect,  a  mortgage, 
hears  parol  evidence,  not  to  contradict,  or  vary  the  terms  of  the  Instrument,  but 
to  raise  an  equity  sDperior  to  it,  and  give  It  effect  according  to  the  true  intent 
and  purpose  of  the  parties- 
S.  S&UB— Personal  OoLiaATiorr  op  Mortoaoor. 

A  mortgage  may  be  created  as  well  without  as  with  an  accompanying  per- 
sonal obligation  of  tho  mortgagor  to  pay  the  debt  secured  or  attempted  to  he 
secured  thereby.  In  the  one  case  the  property  alone  ischarged  with  the  lien, — 
is  looked  to  solely  by  the  mortgagee  out  of  which  to  make  his  lieo ;  in  the 
other,  hu  has  the  additional  securily  of  the  personal  obligation  of  the  mort- 
gagor. 

£  Saub— Debt  Ohabobablb  Onlt  AaAiKST  Certain  Propbktt — Measusb  of 

Sbcuhitt. 

A  debt  chargeable  only  against  certain  property  is,  In  effect,  simply  a  debt 
with  limited  means  of  satisfaction  or  enforcement;  the  value  of  the  property 
charged  with  the  indebtedness  is  the  measure  of  the  security  afforded.  ' 

5.  Same — Conditional  Bale  ok  MoRTQAaB. 

In  cases  of  doubt  whether  a  tranHOclion  was  a  conditional  sale  or  a  mortgage, 
equity  will  hold  it  to  he  a  mortgage,  as  by  so  doing  the  rights  of  each  party  are 
preserved;  the  mortgagor  is  permitted,  upon  fulflllment  of  his  contract,  toaave 
his  property,  and  tlw  mortgagee  receives  his  Jutt  dues. 

6.  Same — Tender. 

Under  the  circumstances  of  this  case,  considering  the  whole  transaction  as  a 
mortage,  a  tender  ujpon  the  exact  day  was  not  strictly  nece^Kary  to  preserre 
the  nghta  of  the  parties  under  the  coatracL 

7.  Bahb— Dbcibionb  of  Staiv  Court— State  Statdtx. 

Where,  under  the  statutes  of  a  state,  a  contract  would  he  considered  a  mort- 
gage, a  United  States  court,  in  such  state,  in  carrying  such  contract  into  ef- 
fect, will  be  guided  by  the  decisions  of  the  supreme  court  of  such  state. 
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In  Equity. 

Stewart  ds  Herr'm,  for  compilainant. 
Van  Clief  d  Gear  and  John  N.  Pomeroy,  for  defendant. 
SAsnr,  J.    This  sait  is  bronght  by  pla^tifi  to  eBtablish  its  right 
to  redeem  the  Pioneer  mine,  sitnated  in  Sierra  ooanty,  California, 
from  defendant,  under  an  asserted  mortgage,  alleged  to  have  been 
created  and  effected  by  virtue  of  certain  contracts  and  sheriff's  sales 
set  forth  in  the  complaint.    The  suit  was  commenced  on  the  twenty- 
second  day  of  November,  1888,  in  the  superior  court  of  Sierra  county, 
and  waa  removed  to  this  coart  for  trial.   It  is  difficult  to  epitomize 
or  abridge  the  pleadings,  and,  at  the  same  time,  fully  and  clearly 
state  the  case  of  either  party,  plaintiff  or  defendant.    I  therefore  re- 
fer to  the  complaint  and  answer  at  large,  in  this  opinion.  Plaintiff 
is  the  successor  in  interest  to  the  Pioneer  Mining  Company,  a  cor- 
poration organized  in  1874.   It  is  necessary,  in  limine^  to  determine 
the  legal  effect  of  the  contracts  set  out  in  the  complaint,  executed  by 
Chapman  and  Baker,  and  by  Chapman  and  Sayre  and  Baker.  Were 
they  made  for  the  sole  use  and  benefit  of  Chapman,  or  Chapman  and 
Sayre,  or  were  they  made  as  and  for  the  benefit  of  the  Pioneer  Min- 
ing Company?   And  if  made  for  the  sole  benefit  of  Chapman  and 
Sayre,  is  there  any  legal  objection  to  their  transfer  by  them  to  said 
company,  and  by  said  company  to  plaintiff?    The  complaint  alleges 
that  all  of  those  contracts  were  made  for  the  use  and  benefit  of  said 
company ;  that  they  were  assumed  and  ratified  by  said  company  and 
duly  transferred,  with  all  rights  of  action  thereunder,  to  plaintiff, 
prior  to  the  commencement  of  this  suit.    As  to  their  ratification  and 
adoption  by  said  company,  and  transfer  to  plaintiff,  the  testimony  is 
ample,  and  the  allegations  of  the  complaint  in  this  respect  are  fully 
SQstained.    The  answer  controverts  the  allegations  of  the  complaint, 
now  under  consideration,  and  alleges  that  said  contracts  were  made 
for  the  sole  use  and  benefit  of  Chapman  and  Sayre,  and  denies  their 
adoption  or  ratification  by  the  Pioneer  Mining  Company,  or  their 
transfer  by  said  company  to  plaintiff.    The  execution  or  delivery  of 
Contract  B  is  denied.    This  contract  and  its  execution  will  be  con- 
sidered hereafter. 

Upon  the  argument  of  the  demurrer  to  the  complaint,  heard  in 
this  court,  it  was  held  that  sufficient  appeared  upon  the  face  of  the 
complaint  to  entitle  plaintiff  to  maintain  this  suit.  20  Fed.  Bep.  4. 
The  demurrer,  of  course,  confessed  the  allegations  of  the  complaint, 
and  the  ruling  of  the  court  was  predicated  upon  the  matters  so  pleaded 
and  confessed.  Are  those  allegations  sustained  by  the  proofs  sub- 
mitted? 

We  shall  hardly  understand  and  fully  appreciate  much  of  the  tes- 
timony in  this  case,  its  value  and  significance,  unless  we  constantly 
bear  in  mind  the  relations  which  existed  between  these  parties — Chap- 
man £nd  Bayre,  and  defendant — from  December,  1874,  to  June,  1883. 
Baring  all  of  this  time  the  testimony  abundantly  shows  that  their  re- 
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latioDS  were  intimate,  confidential,  and  trustful,  and  involving  the  ex- 
penditure of  large  enms  of  money.  Prior  to  1874,  defendant.  Baker, 
was  the  owner  of  a  portion  of  the  placer  mining  claims,  which  now 
constitute  the  Pioneer  mine.  He  had  been  working  some  of  these 
claims  in  the  years  1872,  1873,  and  1874,  at  a  profit;  taking  out,  per- 
haps. $60,000  in  the  year  1874.  In  December,  1874,  Baker  effected 
a  sale  of  the  Pioner  mine  to  the  Pioneer  Mining  Company,  at  a  val- 
uation of  $255,000.  He  received  at  tbe  time  of  sale,  in  money,  $112,- 
500;  the  obligations  of  the  company  for  $125,000  more,  payable  out 
of  the  proceeds  of  the  mine,  after  $100,000  had  been  realized  there- 
from; and  1,600  shares  of  the  stock  of  the  company.  The  Pioneer 
Minii^  Company  commenced  to  develop  tbe  property,  and  carried  it 
on  at  great  expense  until  some  time  in  the  early  part  of  1876.  The 
expense  of  opening  the  mine  properly  had  been  far  beyond  the  esti- 
mates made  at  the  time  of  purchase,  and  tbe  receipts  from  the  mine 
were  probably  far  less  than  the  company  had  expected.  Fortuitous 
events  had  thrown  the  burden  of  the  expense  largely  upon  Chapman, 
he  owning  then  three-fourths  of  the  stock  of  the  company. 

Chapman,  Sayre,  and  F.  W.  Hadley  constituted  the  board  of  trus- 
tees of  the  company  from  its  organization  to  the  present  time.  Baker 
was  familiar  with  all  of  the  affairs  of  the  company;  knew  who  were 
ito  officers,  and  the  interest  which  Chapman  and  Sayre  had  in  the 
company.  He  lived  near  the  mine  and  saw  tbe  work  thereon  as  it 
was  being  done.  He  states  in  his  testimony  that  this  work  was  nec- 
essary to  open  the  mine  properly,  and  generally  was  well  done.  In 
1876  tbe  company:  was  embarrassed  for  means  to  carry  on  its  work, 
and  probably  discouraged  at  the  results  attained.  Under  these  cir- 
cumstances Contract  A  was  executed,  and  the  company  resumed  work, 
and  continued  it  until  some  time  in  the  year  of  1877,  when  it  became 
again  embarrassed,  and  practically  suspended  work  on  the  mine  dur- 
in'g  the  year.  It  did  but  little  work  in  1878.  I  am  not  certain  that 
Baker  at  this  time  knew  the  extent  of  Hadley's  interest  in  the  com- 
pany. I  think  be  did  not.  Hadley's  interest  (100  shares  of  etock) 
was  so  small  that  it  was  not  considered.  Chapman  and  Sayre  then, 
in  1878,  owned  all  of  the  stock  of  the  company,  except  the  100  shares 
held  by  Hadley,  who  was  Chapman's  clerk,  and  probably  held  this 
stock  for  the  purpose  of  qualifying  him  to  be  a  trustee  in  the  company. 

The  Pioneer  Mining  Company  was  capitalized  at  $640,000,  divided 
into  6,400  shares,  of  the  par  value  of  $100  per  share.  Chapman 
was  the  president  of  the  company;  was  its  controlling  spirit,  and 
had  furnished  by  far  tbe  greatest  portion  of  money  expended  on  the 
mine.  Baker  knew  these  facts.  Chapman  and  Sayre  were  con- 
sidered to  be,  and  virtually  were,  the  Pioneer  Mining  Company ;  and 
all  of  these  so  dealt  with  each  other  from  1876  to  1883.  Contract 
A  was  executed  formally  by  the  Pioneer  Mining  Company  and  Baker; 
Contract  B.  (if  executed  at  all,)  between  Baker  and  Chapmanr  The 
lease  of  November  1,  1S78,  to  Baker  was  executed  by  the  Pioneer 
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Mining  Company,  formally.  The  contract  of  the  same  date,  (Defend- 
ant's Exhibit  9,)  drawn  by  defendant's  attorney,  is  executed  by  Baker 
and  Chapman,  and  the  final  agreement  of  December  20,  1878,  drawn 
by  Baker's  attorney,  is  executed  by  Baker,  of  the  first  part,  and  Chap- 
man and  Sayre,  of  the  second  part.  * 

It  will  be  seen  from  these  contracts  that  the  parties  executed  them 
in  various  forms,  attaching  no  importance  to  the  mere  matter  of 
form,  or  the  persons  b/  whom  executed.  Each  and  all  of  these  con- 
tracts, 80  fflcecated,  have  reference  to  the  property  and  to  the  indebt- 
ednesB  of  the  Pioneer  Mining  Company  in  terms,  and  that  property 
and  indebtedness  only.  Not  a  word  appears  in  any  of  them  as  to 
any  other  property  or  indebtedness,  or  to  any  individual  property  or 
indebtednew  of  Chapnuw,  or  Chapman  and  Sayre.  And  in  the  cor- 
respondence, in  evidence,  extending  from  1878  to  1883,  between 
Baker  and  Chapman,  and  Baker  and  Sayre,  Baker  makes  frequent 
reference  to  bis  desire  to  work  out  his  claim  against  the  mine  and 
save  it  for  "you," — for  the  "old  owners,"  for  the  "company."  These 
terms  are  used  interchangeably,  and  without  the  slightest  obscurity 
as  to  his  meaning.  Baker  secured  important  rights  by  these  con- 
tracts, as  will  be  seen  hereafter.  It  is  not  possible  that  Baker,  or 
his  attorney,  in  drawing  these  contracts,  for  a  moment  considered 
them  as  the  mere  personal  contracts  of  Chapman,  or  Chapman  and 
Sayre.  There  was  nothing  upon  which  these  oontraots  could  act  ex- 
cept the  property  of  the  Pioneer  Mining  Company,  and  nothing  upon 
which  they  were  intended  to  act  except  upon  that  property.  There 
was  no  obligation  resting  upon  the  company  to  pay  to  Baker  the 
$125,000,  or  the  $100,000,  as  agreed  upon  in  Contract  A,  except  as 
it  should  be  taken  from  the  mine.  That  payment  was  a  charge,  a 
lien,  in  rem,  solely  upon  the  mine.  The  contract  of  December  30, 
i878,  was  first  drawn  by  Titus,  Baker's  attorney,  to  be  executed 
only  by  Baker  and  Chapman.  When  the  contract  was  shown  to 
Sayre  he  suggested  that  he  also  ought  to  be  a  party  to  it,  and  it  was 
redrawn  accordingly  by  Titus,  and  so  executed.  I  have  no  doubt 
that  if  that  contract  had  been  drawn  to  be  executed  by  Baker,  as  the 
first  party,  and  the  Pioneer  Mining  Company,  as  the  party  of  the 
second  part,  it  would  have  been  just  as  readily  so  executed  by  all  of 
the  parties. 

In  his  verified  answer  to  a  suit  brought  by  Hadley  and  Brown, 
growing  out  of  this  contract,  in  which  suit  they  charged  fraud  in  the 
execution  of  this  contract.  Baker  says  '*he  did  not  realize  or  think 
of  any  difference  or  coufiict  of  interest  between  said  corporation  on 
the  one  part,  and  Chapman  and  Sayre  on  the  other,"  and  that  "at 
the  time  of  signing  said  agreement  he  would  just  as  readily  and 
willingly  have  signed  a  like  agreement  with  said  corporation,  had  be 
been  requested  to  do  so  by  said  Chapman  and  Sayre."  I  have  no 
doabt  it  was  a  mere  inadvertence  that  it  was  not  so  drawn,  instead 
of  being  drawn  in  the  form  as  execated,    I  am  aware  of  the  danger 
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in  attempting  to  explain  contracts  long  after  their  execation.  I  think 
no  such  danger  is  to  be  feared  in  this  case.  The  various  contracts 
set  out  in  the  complaint  must  be  considered  together.  They  are  in- 
terdependent, and  have  but  one  object  and  purpose  running  through 
them  all,  to-wit,  the  payment  of  the  indebtedness  of  the  Pioneer 
Mining  Company,  therein  mentioned,  in  the  manner  and  within  the 
time  therein  specified,  and  then  to  surrender  the  property  to  its  law- 
ful owners.  Baker  was  not  making,  nor  was  His  attorney  draughting 
for  him,  mere  barren,  idle  contracts,  to  be  executed  by  Chapman,  or 
by  Chapman  and  Sayre,  which  ootdd  be  of  no  use  to  him, — which 
could  give  him  no  substantial  rights.  These  contracts  having  refer- 
ence only  to  the  property  and  indebtedness  of  the  Pioneer  Mining 
Company,  reciting  in  terms  that  it  was  the  property  of  that  company, 
were  executed  by  Baker  with  Chapman,  and  with  Chapman  and 
3ayre,  because  he  knew  they  were  trustees  of  that  company — were  a 
majority  thereof — and  owned  in  1878,  as  the  answer  admits,  forty- 
seven  forty-eighths  of  the  capital  stock  of  the  company.  They  were 
carried  into  effect  as  though  they  were  the  contracts  of  the  company, 
and  Baker  at  all  times  derived  the  same  advantage  and  benefit  from 
them  that  he  would  or  could  have  obtained  under  them  bad  they 
been  formally  executed  by  the  company,  instead  of  being  executed 
as  they  were. 

The  objects  sought  and  the  results  attained  were  the  same,  in 
whatever  form  the  contracts  were  executed.  There  is  no  charge  of 
fraud  in  this  case  against  any  of  the  parties,  in  reference  to  the  exe- 
cution of  any  of  these  contracts;  and  the  testimony  raises  no  sus- 
picion of  fraud  in  the  execution  thereof.  1  doubt  not  they  were  exe- 
cuted in  the  utmost  good  faith  by  all  of  the  parties  thereto,  and  the 
testimony  submitted  establishes,  beyond  question  or  doubt,  the  fact 
that  these  contracts,  whether  signed  by  Chapman,  or  by  Chapman 
and  Sayre,  were  made  on  behalf  of  the  Pioneer  Mining  Company, 
which  they  then  represented  and  now  represent,  and  were  so  in- 
tended at  the  time  of  their  execution ;  and  as  such  they  were  so  con-- 
sidered  and  carried  into  effect  by  all  of  the  parties  thereto.  Give 
these  contracts  this  force  and  effect,  and  they  are  clear  and  unam- 
biguous, and  the  subsequent  conduct  and  action  of  these  parties. 
Baker,  and  Chapman  and  Sayre,  extending  through  five  years  and 
involving  outlays  of  many  thousands  of  dollars,  is  intelligible,  rea- 
sonable, and  logical.  Considered  as  the  mere  personal  contracts  of 
Chapman,  or  Chapman  and  Sayre,  and  it  is  impossible  to  explain  or 
understand  them,  or  their  object,  or  the  subsequent  action  of  the 
parties  under  them.  Baker  certainly  cannot  now  complain  of  this 
construction  being  placed  upon  these  contracts,  after  having  enjoyed 
all  of  the  benefits  derivable  therefrom  during  all  of  this  time,  while 
they  were  by  him  and  all  parties  actually  oarried  into  effect  as  the 
contracts  of  the  Pioneer  Mining  Company. 

If  rooovety  can  be  had  in  this  suit  as  prayed  for,  it  is  immaterial 


Dgi  ized  by  Google 


PIONESB  OOLJ>  UmiNa  00.  V.  BIKBB. 


S63 


to  Baker  whether  it  he  haA  hj  plaintiff,  by  the  Pioneer  Mining  Com- 
pany, or  by  Chapman  and  Sayre.  The  effect,  as  to  him,  is  the  same 
in  any  event.  Bat  were  these  contracts,  any  and  all,  the  mere  per- 
sonal contracts  of  Chapman,  or  Chapman  and  Say  re,  is  there  any  le- 
gal objection  why  they  might  not  transfer  them  to  the  company  which 
they  then  represented,  and  now  represent,  whose  property,  in  terms, 
these  contracts  solely  dealt  with,  and  for  whose  benefit  they  were 
made?  I  am  not  aware  of  any  such  legal  objection.  Kothing  in  any 
of  the  contracts  forbids  such  action  on  their  part ;  and  the  company 
which  they  represented  might  aissume,  ratify,  and  adopt  them,  if 
deemed  advisable  to  do  so. 

Under  the  pleadings  and  testimony  in  this  case,  it  is  clear,  npon 
the  most  familiar  principles  of  law,  that  the  Pioneer  Mining  Com- 
pany could  compel,  if  desirable,  the  transfer  by  Chapman  and  Sayre 
of  these  contracts  to  itself,  made  by  its  trustees,  and  dealing  solely 
with  itB  property,  and  could  compel  them  to  account  scrupulously  for 
all  gBkina  by  them  derived  thereby.  Clearly,  Chapman  and  Sayre 
may  do  voluntarily  what  the  law  would  eompel  them  to  do  upon  suit 
brought  for  that  purpose.  They  are  forever  estopped  under  the  rec- 
ord in  this  case  from  asserting  any  personal  rights  under  those  con- 
tracts, unless  they  shall  first  be  retransferred  to  them  by  the  plaintiff 
in  this  action. 

As  already  observed,  the  evidence  shows  that  these  contracts  were 

adopted,  assumed,  and  ratified  by  the  Pioneer  Mining  Company,  and 
by  it  transferred  to  plaintiff.  I  may  observe  that  I  do  not  doubt  the 
legal  capacity  of  Chapman,  Sayre,  and  Hadley  to  act  as  the  trustees 
of  the  Pioneer  Miping  Compahy.  They  were  its  first  duly-constituted 
trustees.  No  others  have  ever  succeeded  them;  and  it  is  not  shown 
that  any  escheat  or  forfeiture  of  its  corporate  rights  and  franchises  has 
ever  arisen  or  been  declared  against  that  company.  It  may  be  fur- 
ther observed  that  the  action  of  the  board  of  trustees  of  said  com- 
pany, in  asauming  and  ratifying  these  contracts,  was  duly  ratified  and 
approved  by  all  of  the  stockholders  of  said  company,  prior  to  the 
commencement  of  this  suit.  There  can  be  no  doubt  as  to  plaintiff's 
right  of  action. 

A  larf^e  amount  of  testimony  is  submitted  in  regard  to  the  execu- 
tion of  Contract  B,  and  this  testimony  is  somewhat  conflicting.  The 
preponderance  of  evidence  is  that  this  contraot  was  executed  and  de- 
livered on  about  the  ninth  or  tenth  df  August,  1878.  In  1877  the 
Pioneer  Mining  Company  had  become  embarrassed.  The  Bank  of 
La  Porte  had  obtained  a  judgment  against  the  company,  November 
10,  1877,  for  about  $4,777;  and  on  April  15,  1878,  the  California 
Powder  Works  recovered  a  judgment  against  the  company  for  $16,- 
522.86. .  There  was  other  outstanding  indebtedness  of  the  company, 
estimated  at  from  eight  to  ten  thousand  dollars.  Baker  also  held  his 
claim  against  the  mine  for  $100,000  under  Contract  A.  Baker,  nat- 
urally, was  solicitous  aboilt  his  claim,  and  more  so  as  these  judg- 


D  giuzed  by 


FEDSBAL  BBFOBTKB. 


ments  were  a  lien  upon  the  mine,  and  the  other  indebtedness  of  the 
company  might  at  any  time  be  put  into  judgment.  Baker  oonferred 
with  Daniel  Titne,  his  attorney,  in  regard  to  his  contract.  A,  with  tha 
company.  He  was  anxious,  if  possible,  to  secure  a  lien  on  the  mine 
which  would  take  precedence  of  the  two  judgments  above  mentioned. 
It  is  evident  that  he  and  Chapman  often  oonferred  on  this  subject. 

In  the  purchase  of  the  Pioneer  mine,  and  in  developing  the  same, 
the  Pioneer  Mining  Company  had  expended  probably  $250,000,— per- 
haps Wore.  Chapman  had  borne  the  greater  part  of  the  expense  of 
developing  the  mine.  He  then,  August,  1878,  owned  tbree-fourths 
of  the  stock  of  the  company.  Baker  was  fully  aware  of  Chapman's 
heavy  investments  in  the  mine,  and  their  personal  relations  were 
harmonious;  and -both  were  anxious  to  save  themselves  from  loss, 
and  to  aid  each  other.  On  the  twelfth  day  of  August,  1878,  Baker 
commenced  a  suit  to  foreclose  Contract  A.  Titus  testifies  that  he 
had  the  subject  of  bringing  this  suit  under  consideration  for  some 
months  before  it  was  brought;  that  he  had  a  good  deal  of  anxiety 
about  it,  and  especially  as  to  whether  or  not  the  suit  eould  be  main- 
tained; and  that  he  had  no  knowledge  that  it  would  not  be  defended. 
Such  anxiety  would  be  very  natural  on  his  part,  considering  the  con- 
tract, and  the  judgment  sought  and  obtained.  The  suit  was  brought, 
was  not  defended,  and  judgment  for  $102,610  obtained,  with  interest 
at  7  per  cent,  per  annum,  and  the  same  adjudged  to  be  a  lien  on  the 
mine,  sale  ordered,  and  a  personal  judgment  decreed  against  the  com- 
pany for  any  deficiency  arising  on  sale  of  the  property.  Prior  to  the 
commencement  of  this  suit,  John  C.  Hall  had  been  the  attorney  of 
Chapman  in  sundry  matters,  not  connected  with  tbjs  suit.  At  his  re- 
quest. Hall  prepared  the  original  draught  of  Contract  B  for  Chapman. 
It  was  submitted  to  Titus,  as  Baker's  attorney,  for  examination  and 
correction,  if  desired.  Titus  eiLamined  it,  changed  it  in  several  re- 
spects, and  it  was  returned  to  Hall  for  engrossment,  as  corrected  by 
Titus.  It  was  so  engrossed,  as  changed  and  amended  by  Titus,  and 
as  it  now  appears  in  the  complaint.  In  the  original  draught.  Hall, 
under  a  misapprehension,  recited  the  fact  that  Baker  had  obtained  a 
judgment,  etc.  As  amended  by  Titus,  it  reads  as  we  have  it  in  the 
complaint :  that  Baker  has  a  claim,  etc.,  and  is  about  to  obtain  judg- 
ment, etc. 

In  bis  direct  examination,  Titus  is  positive  that  this  contract  was 
not  executed  until  after  he  had  obtained  this  judgment  for  Baker, 
August  26, 1878,  and  at  he  would  not  have  permitted  Baker  to  ex- 
ecute the  same  as  it  cow  appears  in  the  complaint,  because  it  would 
have  contained  a  false  recital,  to-wit,  that  he  was  "about  to  obtain  a 
judgment,"  when  in  fact  he  had  already  obtained  the  judgment.  But 
on  cross-examination  he  admits  that  some  of  the  changes  suggested 
by  him,  as  they  appear  on  the  slip  now  attached  to  the  draught  of  this 
contract,  are  in  his  own  handwriting,  and,  as  before  stated,  this  con- 
tract is  set  oat  in  the  complaint  as  it  was  corrected  by  Titus.    I  do 
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not  think  that  he  wrote  any  "false  recital"  to  be  engroesed  into  the 
contract.  He,  as  Baker's  attorney,  wrote  or  suggested  the  recital 
that  Baker  **waB  about  to  obtain  jadgment,"  etc.,  and  this  would  clearly 
have  been  false  vere  not  the  contract  to  have  been  ezecnted  prior  to 
the  date  of  obtaining  the  judgment  for  Baker.  If  the  contract  was  not 
intended  to  be,  and  was  not  in  fact,  executed  by  Baker  until  October 
30, 1878,  nearly  three  months  from  the  time  it  was  first  draughted,  it 
is  certain  that  Titus  then  permitted  him  to  sign  it,  contaimng  a  false 
recital  of  an  important  matter,  and  that  Titus  knew  that  such  recital 
was  false.  Now  I  do  not  think  that  Titns  did  any  such  thing.  Six 
years  had  elapsed  from  the  date  of  that  contract  to  the  time  when 
his  testimony  thereon  was  taken.  I  think  he  was  mistaken  in  his 
recollection  of  the  matter.  August  9th,  Hall  charges  Chapman  $50  for 
drawing  this  contract,  and  saw  it  no  more  thereafter.  His  account- 
book,  containing  this  charge,  was  submitted  to  and  examined  by  the 
court.  The  entry  seems  to  be  regular  in  all  respects,  and  above  sus- 
picion. The  testimony  of  Titus  and  Chapman  as  to  the  date  of  exe- 
cation  of  this  contract  is  conflicting.  X  cannot  but  think  that,  con- 
ffldecing  the  deep  interest  which  Chapman  had  in  this  matter,  his 
recollection  is  the  clearest  and  most  accurate.  From  all  of  the  tes- 
timony, I  have  little,  if  any,  doubt  that  this  contract  was  executed 
prior  to  August  13, 1878,  the  date  of  the  commencement  of  Baker's 
suit  on  Contract  A.  But,  whatever  the  fact  may  be  on  this  point,  it 
is  morally  certain  that  Baker  and  Chapman  had  a  perfect  understand- 
ing and  agreement  as  to  Baker's  suit,  and  that  no  defense  thereto 
would  be  made  by  the  Pioneer  Mining  Company.  Chapman's  in- 
vestment and  interest  in  the  mine  at  that  time  was  nearly  equal  to, 
and  perhaps  greater  than,  the  amount  due  Baker  under  Contract  A. 
They  wanted  farther  time  to  make  the  money  from  the  mine  to  pay 
these  jadgments  imd  other  debts,  if  possible.  They  had  a  common 
interest  in  the  property,  and  they  labored  for  a  common  object  and 
resalt.  If,  as  alleged  in  the  answer.  Contract  B  was  never  executed, 
it  is  most  singular  that  Baker  and  Chapman,  by  mere  accident  and 
unwittingly,  should  have  carried  it  into  full  and  complete  effect,  of 
which  there  is  no  dispute,  and  should  also  have  so  fuUy  embodied 
many  of  its  important  provisions  into  the  contract  of  December  20th, 
following.  These  things  could  not  have  occurred  by  accident  or 
chance;  they  did  not  so  occur  in  this  case. 

I  may  have  given  this  contract  greater  attention  than  its  merits 
demand,  as  it  is  supplemented  by  the  contract  of  November  1,  1878, 
(Defendant's  Exhibit  9,)  and  is  finally  merged  in  the  agreement  of 
December  20th,  following.  I  cannot  think  that  these  parties  executed 
Contract  B  on  the  thirtieth  of  October,  and  only  two  days  thereafter 
execated  the  contract  of  November  1,  (Defendant's  Exhibit  9.)  On 
the  twelfth  of  October,  1878,  Baker  entered  into  the  contract  with 
Baird  and  the  California  Powder  Works,  set  out  in  the  complaint. 
The  objects  of  that  contract  are  apparent.   It  gave  precedence  to  the 
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judgment  of  the  Bank  of  La  Porte,  then  held  by  Baird,  and  to  tfae 
judgment  held  by  the  California  Powder  Works,  Sheriflf'a  sales  were 
to  be  made  on  those  judgments,  and  also  upon  the  Baker  judgment ; 
the  legal  title  to  the  mine  was  to  vest  ultimately  in  Baker,  and  he  was 
given  BO  months  from  the  date  of  obtaining  title  within  which  to  pay 
off  the  two  first-named  judgments.  These  sheriff's  sales  were  made 
.  accordingly,  Baird  bidding  in  the  mine  for  the  amount  due  on  the 
first  two  judgments,  and  Baker  bidding  it  in  at  $60,000,  on  sheriff's 
sale  a  few  days  thereafter  on  his  judgment.  The  sheriff's  costs  and 
commissions  on  the  Baker  sale  amounted  to  about  $3,000.  This 
sum  Baker  could  not  conveniently  raise,  and  he  settled  with  the  sheriff 
for  his  costs,  waived  the  sale,  and  took  no  certificate  of  sale  from  the 
sheriff  on  his  judgment.  This  led  to  a  modification  of  this  contract, 
executed  October  25th,  as  appears  in  the  complaint.  By  this  modi- 
fication Baker  was  to  assign  his  judgment  to  Baird,  and  the  title  was 
to  be  placed  in  Titus,  who  was  to  join  with  Baker  in  a  mortgage  on 
the  mine  to  secure  the  payment  of  Baker's  note  for  the  amount  due 
the  California  Powder  Works,  payable  30  months  from  date.  These 
contracts  were  carried  into  effect  when  the  title  became  vested  in  Ti- 
tus, in  April,  1879.  f 

When  Baker's  note  became  due  he  was  unable  to  pay  it,  and-  he 
naturally  went  to  Chapman  for  aid.  Chapman  then  advanced  $10,- 
000  of  his  own  money,  paid  it  on  Baker's  note,  and  obtained  an  ex- 
tension of  one  year  on  the  balance.  When  this  extension  of  time 
bad  expired,  Baker  was  still  unable  to  make  any  payment  upon  his 
note.  He  then,  with  the  written  consent  of  Chapman,  mortgaged 
tbe  mine  to  Morgan  &  Donahue,  and  Chapman  took  the  money  so 
obtained  and  paid  the  balance  due  the  California  Powder  Works. 
There  was  a  surplus  of  some  $1,400  in  Chapman's  hands  of  the 
money  received  from  Morgan  &  Donahue,  after  x>aying  the  balance 
due  the  California  Powder  Works.  This  surplus  Chapman  retained, 
to  apply  on  his  advance  of  $10,000,  which  is  all  that  has  been  repaid 
to  him  on  said  advance. 

After  the  clean-up  of  the  mine  for  the  season  of  1883,  Baker  paid 
Morgan  and  Donahue  the  amount  borrowed  from  them.  It  is  insisted 
by  defendant's  attorneys  that  this  Baker  judgment  was  and  is  wholly 
void,  and  was  of  no  advantage  to  Baker.  I  shall  not  discuss  this 
point.  It  is  sufficient  that  it  served  its  purpose;  and  that  it  did 
prove  advantageous  to  Baker,  and  Chapman  and  Sayre,  there  can  be 
question.  Its  ultimate  result  was  to  gain  for  them,  by  means  of  the 
contract  of  October  13, 1878,  more  than  three  years'  time  within  which 
to  pay  off  the  amounts  due  the  California  Powder  Works,  during  which 
time  Baker  had  the. continuous  and  undisturbed  posaeasion  of  the 
mine;  and  the  holders  of  the  eif;ht  or  ten  thousand  dollars  of  claims 
and  demands  against  the  Pioneer  Mining  Company,  probably  seeing 
no  hope  of  realizing  on  their  claims,  forebore  pressing  the  same  against 
the  company,  with  the  exception  of  Ah  Leen,  mentioned  in  the  eom- 
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plaint.  Baker  states  that  he  promised  to  pay  this  floating  indebted- 
ness, bat  has  not  done  bo.  It  is  evident  that  Baker  and  his  attorney, 
Mr.  Titns,  did  not  eonsider  the  judgment  as  void,  nor  did  Chapman  so 
consider  it.  Mr.  Greathonse.  the  attorney  for  the  California  Powder 
Works  at  the  time  this  jadgment  was  rendered,  had  no  doubt  that  it 
was  ccdlnsively  obtained.  And  he  so  charged  Baker  and  Chapman, 
who  appear  not  to  have  admitted  the  ohai^  and  yet  not  to  have  de- 
nied it.  Chapman,  however,  insisted  that  no  wrong  was  intended ; 
that  the  California  Powder  Works  would  be  fully  paid ;  that  he  bad 
made  arrangements  with  Baker  to  that  end.  Chapman  was  the  man 
to  whom  Greathonse  prinoipally  looked  for  payment  of  these  demands. 
He  bad  gaarantied  their  payment.  Mr.  Greathonse  says  that  finally 
he  consented  to  make  the  claims  oat  of  the  property,  and  the  con- 
tract of  October  12th  was  accordingly  ezecnted.  Chapman's  active 
controlling  influence  and  agency  in  procuring  the  execution  of  this 
contract  cannot  be  doubted.  The  testimony  of  Mr.  Greathonse  puts 
this  beyond  qnestion,  and  need  not  be  reviewed.  And  the  same  is 
true  of  the  oontraet  made  Oetober  25th,  modifying  the  one  of  Octo- 
ber 12th. 

Greathonse  says  that  Baker  and  Chapman  both  asked  him  to  per- 
mit the  substitution  of  Titus  in  place  of  Baker,  as  the  person  to  whom 
Baird  should  deed  the  mine,  and  that  he  consented  thereto.  Titas 
confirms  this  in  his  testimony.  He  says  that  Baker  and  Chapman 
both  came  to  him  and  asked  him  to  consent  that  the  property  be 
deeded  to  him  by  Baird,  and  that  he  so  consented ;  that  he  did  not 
remember  that  they  assigned  any  reason,  beyond  their  wish,  for  the 
change.  It  is  needless  now  to  inqnire  what  that  reason  was.  Baker 
and  Chapman  differ  in  their  testimony  on  this  point.  March  S6, 1 880, 
Baker,  in  a  letter  to  Chapman,  says,  "I  would  have  held  the  deed  my- 
self if  allowed."  Again,  on  the  twenty-seventh  of  the  same  month, 
he  writes  Chapman:  "You  must  not  forget  that  your  objections,  and 
fear  to  trnst  me  to  carry  out  this  programme,  produced  the  necessity 
to  pat  it,  the  legal  title  to  the  mine,  in  other  hands,  where  we  could 
not  control  the  situation."  The  controlling  ageno.^  of  Chapman  in  all 
these  matters  is  too  apparent  to  be  denied.  The  contract  of  Novem- 
ber 1, 1878,  (Defendant's  Exhibit  9,]  executed  by  Baker  and  Chapman, 
followed.  It  is  a  supplement  to  Contract  B,  having  the  same  general 
purpose  and  object,  and  is  merged  in  the  final  contract  of  December 
20th.  On  November  Ist  was  executed  the  lease  giving  Baker  posses- 
sion of  the  mine  for  six  months  thereafter.  On  December  20, 1878,  was 
executed  the  contract,  called  in  the  complaint  the  fiaal  or  mortgage 
contract.  Its  object  is  apparent.  It  was  to  secure  to  Baker  the  pay- 
ment of  the  sums  therein  mentioned  and  provided  for,  in  the  manner 
and  within  the  time  therein  specified,  and  when  this  was  accomplished 
to  surrender  the  mine  to  its  lawful  owners.  This  and  the  other  con- 
tracts set  forth  in  the  complaint  had  this  one  purpose.  All  tended 
to  the  same  result.    They  dealt  only  with  the  property  of  the  Pioneer 
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Mining  Company, — could  act  on  nothing  else ;  sought  only  to  dts- 
charge  its  debts  and  obligations  as  therein  provided;  were  executed 
by  Baker  with  Chapman,  and  with  Chapman  and  Sayre,  because  they 
were  the  trustees  df  that  company,  and  because  Baker  knew  them  to 
be  such  trustees;  because  he  knew  they  owned  nearly  all  of  the  stock 
of  that  company,  and  had  always  been  the  sole  managers  of  its  af- 
fairs. And  from  the  dates  of  the  several  contracts  to  June,  1888, , 
they  were  treated,  considered,  and  acted  upon  by  all  parties  thereto 
as  the  cbntracts  of  that  company  for  its  use  and  benefit,  and  not  as 
the  individual  contracts  merely  of  Chapman,  or  Chapman  and  Sayre. 
If  this  be  not  so,  how  has  it  occurred  that  Baker  has  had  the  nndis- 
tarbed  possession  of  this  mine  from  November  1,  1878,  to  Jaly  1, 
1883?  His  onlyformal  lease  with  the  Pioneer  Mining  Company  gave 
him  possession  of  the  mine  for  six  months  only,  from  November  1, 
1878.  Bid  he  continue  in  possession  under  that  lease,  or  under  the 
contract  of  December  20th  ?  If  under  the  latter,  then  clearly  it  was 
treated  and  considered  by  all  parties  thereto  as  the  contract  of  the 
company.  '  The  lease  provided  nothing  about  Baker's  keeping  accu- 
rate accounts  of  his  expenses  upon  and  receipts  from  the  mine,  and 
rendering  such  accounts  to  Chapman  and  Sayre,  The  contract  of  De- 
cember 20th  did  so  provide,  and  Baker,  in  his  answer,  alleges  that  he 
always  has  kept  such  acconnts,  and  rendered  them  to  Chapman  and 
Sayre. 

In  view  of  the  facts  clearly  established  by  the  testimony,  I  cannot 
but  hold  that  these  sheriff's  sales  set  out  in  the  complaint,  had  and 
brought  about  as  they  were,  and  this  final  contract  of  December  30th, 
1678,  were  and  are  in  effect  a  mortgage — no  more  and  no  less — for 
the  purposes  set  out  in  that  contract.  It  will  be  conceded  that  a 
mortgage  may  be  created  in  many  ways.  We  are  to  consider,  not  so 
much  the  means  used  to  that  end,  as  we  are  to  consider  the  legal 
effect, — the  purpose  and  intention  of  the  parties  in  the  use  of  those 
means. 

Equity  often  looks  beyond  the  mere  written  instrument,  hears  pa-  ' 
rol  evidence  in  regard  to  the  same,  not  to  contradict  or  vary  its  terms, 
but  to  raise  an  equity  superior  to  it,  and  to  give  it  effect  according  to 
the  trae  intent  and  purpose  of  the  parties.  And  a  mortgage  may  be 
created  as  well  without  as  with  an  accompanying  personal  obligation 
of  the  mortgagor  to  pay  the  debt  secnred,  or  attempted  to  be  secured, 
thereby.  In  the  one  ease  the  property  alone  is  charged  with  the  lien, 
— is  looked  to  solely  by  the  mortgagee  out  of  which  to  make  his  lien; 
in  the  other,  he  has  the  additional  security  of  the  personal  obligation 
of  the  mortgagor.  A  debt  chargeable  only  against  certain  property 
is,  in  effect,  simply  a  debt  with  limited  means  of  satisfaction  or  en- 
forcement ;  the  value  of  the  property  charged  with  the  indebtedness  ia 
the  measure  of  the  security  afforded.  And  this  is  exactly  the  secu- 
rity taken  by  Baker  in  1874,  when  he  sold  this  mine  for  the  balance 
of  the  purchase  money,  (125,000.    This  arrangement  was  then  sat- 
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isfoetory  to  Baker> — wfta  Hieirolnntaryoontract, — and  neither  reason 
nor  authority  is  suggested  vhy  this  agreement  is  not  legal  and  bind- 
ing npon  the  parties  thereto,  and  upon  the  property  impressed  with 
that  lien.  This  agreement  oonld  have  been  acknowledged  and  recorded 
and  made  notice  to  all  persons  dealing  with  that  property.  It  is  ev- 
ident that  the  stockholders  of  the  Pioneer  Mining  Company  did  not 
wish  to  sabject  themselves  to  the  possible  personal  liability  of  paying 
the  whole  purchase  price  of  the  mine,  should  it  prove  to  be  of  little  or 
no  value.  And  this  security  was  still  acceptable  to  Baker,  and  by 
him  accepted  in  Contract  A.  This  arrangement  was  manifestly  in- 
tended to  give  each  party  an  opportunity  of  getting  out  of  the  mine 
the  large  amount  of  money  which  they  respectively  had  invested  in 
it;  giving  Baker  the  preference,  and  to  Chapman  and  8ayre,or,  which 
is  sabstantially  the  same  thing,  the  Pioneer  Mining  Company,  the 
benefit  of  any  surplus,  and  the  mine  itself,  after  the  payment  of  Ba- 
ker's claim  against  the  mine. 

It  is  urged  by  defendant  that  there  is  no  valnable  consideration  for 
any  of  these  contracts,  and  especially  for  the  final  contract  of  Decem- 
ber 30,  1878.  I  cannot  agree  with  counsel  in  this  view.  It  may 
not  be  so  important  to  inqaire  into  the  consideration  of  the  contracts 
preceding  the  final  contract  of  December  20th,  as  the  others  are 
merged  therein.  But  I  think,  on  examination  of  all  of  the  contracts, 
we  shall  not  foil  to  find  them  based  on  good  and  valuable  considera- 
tions. 

At  the  date  of  Contract  A  the  Pioneer  Mining  Company  had  sus- 
pended work  on  the  mine.  Its  outlays  had  been  large,  the  returns 
small.  It  was  under  no  obligation  to  go  on  forever,  spending  large 
sums  of  money  upon  the  mine,  with  no  returns.  Baker  held  his  claim 
against  the  mine  for  $125,000,  payable  from  the  proceeds  thereof. 
If  the  mine  could  not  be  made  to  pay  this  amount,  Baker's  Only  rem- 
edy was  upon  his  contract.  Hence  the  Contract  A.  Baker  surren- 
derad  his  stock  in  the  company,  reduced  his  claim  to  $100,000,  pay- 
able as  before,  and  he  and  the  company  surrendered  all  liabilities 
and  obligations  held  by  the  one  against  the  other,  and  the  company 
promised  to  resume  work  on  the  mine.  It  did  so,  but  probably  not 
as  effectively  as  was  expected  when  tbe  contract  was  executed.  The 
complaint  alleges  that  the  company  expended  more  than  $130,000 
on  the  mine  after  the  date  of  that  contract.  I  am  not  able,  from  the 
teetimcmy,  to  say  what  that  amount  was,  but  it  was  many  thousands 
of  dollars. 

All  of  this,  to  a  certain  extent,  inured  to  Baker's  benefit.  I  can- 
not think,  there  was  lack  of  valnable  consideration  from  either  party 
in  .this  contract.  And  this  remark  applies  also  to  Contract  B,  and 
the  contract  of  November  Ist,  (Defendant's  Exhibit  9.)  It  can  hardly 
be  claimed  that  the  contraet  of  December  20,  1878,  is  without  a  val- 
uable consideration.  Without  specifying  others,  it  will  be  sufficient 
to  obs^e  that  it  gave  Baker  oontinaoas  possession  of  ^e  mine  for 
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four  yeara,  a  tbing  he  greatly  desired,  and  the  right  to  work  it  as  he 
saw  fit ;  and  this  has  resulted,  as  be  admits  in  his  answer,  in  a  clear 
profit  to  him  of  $47,000  above  all  expenses.  It  is  true  that  he  has  done 
this  by  making  at  times  large  advances;  but  this  is  what  he  con- 
templated, and  knew  he  must  do,  when  the  contract  was  made.  It 
has  not  been  any  the  less  valuable  to  him  on  this  account, — the  ad- 
vances have  been  repaid, — and  it  is  not  denied  that  Baker  has  been  in 
posBession  of  this  mine  all  this  time  under  this  contract,  or  certainly 
since  the  expiration  of  the  lease  of  November  1,  1878,  for  six  months. 
Its  want  of  mutuality  is  hardly  apparent,  and  would  have  found  lit- 
tle support  had  Chapman  and  Sayre  attempted  to  dispossess  Baker 
of  the  mine  without  first  complying  with  the  terms  of  that  contract. 
It  is  only  by  complying  with  those  terms  that  plaintiff  seeks  to  estab- 
lish a  right  of  action  in  this  case.  It  may  be  further  obserred  that 
by  this  contract  Baker  was  to  be  paid  interest  on  all  of  his  advances 
at  the  rate  of  1  per  cent,  per  month.  I  am  not  certain,  and  do  not 
now  decide,  whether  or  not,  under  this  contract,  this  rate  of  interest 
is  to  apply  to  his  judgment  of  |il02,610.  If  it  does,  it  is  an  advan- 
tage to  bim  of  more  than  $5,000  per  annum,  as  his  judgment  drew 
only  7  per  cent,  per  annum. 

Baker  testifies,  in  effect,  that  his  understanding  is  that  his  judg- 
ment draws  interest  under  the  contract  at  the  increased  rate,  and 
he  so  computes  interest  thereon  in  a  partial  statement  of  bis  account 
rendered  to  Sayre,  (Plaintiff's  Exhibit  N.)  If,  however,  this  judg- 
ment is  void,  as  insisted  by  defendant's  counsel,  it,  of  course,  can 
draw  no  interest.  And  the  same  consideration  extends,  in  a  meas- 
ure, to  the  agreement  of  December  16,  1882,  extending  this  contract 
of  December  20,  1878.  Fossession  of  the  mine  was  to- continue  in 
Baker.  This  extension  was  granted  for  one  of  two  purposes :  either 
to  be  carried  out  in  good  faith  by  all  parties  thereto,  or  it  was  designed 
as  a  trap,  a  device,  by  which  Chapman  and  Sayre,  or  the  Pioneer  Min- 
ing Company,  should  be  induced  unwittingly  to  allow  the  time  for 
redemption  to  expire  without  offering  to  perform  on  their  or  its  part. 
Nothing  in  the  record  supports  the  suggestion  that  the  latter  was  the 
purpose  of  its  execution;  but  were  it  fully  established  that  such  was 
its  purpose,  it  would  receive  no  countenance  from  the  court;  and  no 
laches  have  arisen  thereby,  on  the  part  of  plaintiff,  that  would  pre- 
clude recovery  on  that  ground. 

It  is  asserted  and  maintained  with  great  earnestness  that  Baker 
now  holds  an  absolute,  indefeasible  title  to  this  mine,  by  virtue  of  the 
sheriff's  sales  on  the  judgments  mentioned,  free  and  clear  of  all  equi- 
ties arising  from  this  contract  of  December  20,  1878;  that  in  pro- 
curing such  title  he  acted  independently  of,  at  arms-length,  and  ad- 
versely to.  Chapman  and  Sayre,  and  all  parties  interested  in  the  Pio- 
neer mine.  I  must  say  that  this  assertion  is  not  supported  by  a  line 
or  word  of  testimony  in  the  case.  The  sales  were  made  nearly  as 
outlined  in  Contract  B,  and  exactly  as  provided  in  the  contract  of  Oc- 
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tober  13,  1878,  executed  by  Baker,  Baird,  and  the  California  Powder 
Works.  This  oontraot»  as  I  hare  held,  and  as  is  abundantly  shown 
by  the  testimony,  was  procured  mainly  by  Chapman's  inflaenee,  effort, 
and  solioitatioD.  His  personal  inTestment  in  the  mine  was  then 
equal  to,  or  greater  than,  the  amount  then  due  Baker.  It  is  rather 
a  play  upon  terms  than  a  statement  of  fact  to  say  that  the  debt  of 
the  Pioneer  Mining  Company  to  the  California  Powder  Works  was 
paid  by  means  of  these  execution  sales  made  1^  the  California  Pow- 
der Works.  Those  sales  were  merely  a  means  to  an  end.  The  Cali- 
fornia Powder  Works  did  not  want  the  mine,  and  it  agreed  by  this 
contract  of  October  12,  1878,  to  acquire  and  transfer  the  title  thereto 
for  a  specific  purpose  only.  Its  demand  was  not  paid  until  years 
after  it  acquired  and  transferred  this  title,  as  I  have  already  shown. 

The  legal  title  to  the  mine  passed  to  Titus  about  April  29,  1879, 
and  was  held  by  him  until  September  15,  1882,  when  he  deeded  the 
property  to  Baker,  subject  to  certain  mortgages,  and  subject  to  the 
rights  of  Chapman  and  Sayre,  as  set  forth  in  the  complaint.  There 
can  be  no  doubt,  under  the  evidence,  as  to  the  perfect  understanding 
and  agreement  of  all  of  these  men — Baker,  Chapman,  Sayre,  and  Ti- 
tus— as  to  their  rights  in  this  property,  under  these  sales,  and  the  con- 
tract of  December  20tb.  And  there  is  no  disagreement  among  them 
on  this  point.  Titus  held  the  title  to  the  property  as  the  trustee  of 
both  parties.  He  testifies  that  he  understood  that  he  bad  full  power 
to  sell  the  mine,  but  that  he  would  not  have  sold  it  at  any  price  with- 
out the  consent  of  Baker  and  Chapman.  Titus  bad  long  been  the 
confidential  attorney  of  Baker.  He  had  also  been  the  attorney  for 
Chapman  in  some  matters.  Both  reposed  confidence  in  him.  He 
drew  this  contract  of  December  20th,  and  the  one  of  November  1st, 
and  had  carefully  examined  and  amended  Contract  B  before  its  exe- 
eution.  He  knew  all  about  the  dontract  of  October  12th,  between 
Baker  and  Baird  and  the  California  Powder  Works,  knew  its  object 
and  purpose,  and  had  joined  with  Baker  in  the  mortgage  to  secure 
Baker's  note  to  the  powder  works.  And  he  seems  to  have  executed 
his  trust  honestly  and  faithfully.  While  Titus  held  this  title,  he  and 
Baker  and  Chapman  were  all  trying  to  effect  a  sale  of  the  mine.  Ti- 
tus received  two  or  more  offers  for  the  mine.  These  offers  he  re- 
ported to  Baker  and  Chapman  for  their  approval.  When  requested 
by  Baker  and  Chapman  he  transferred  the  title  to  Baker,  subject  to 
the  conditions  mentioned,  and  Baker  voluntarily  so  accepted  it.  His 
testimony  on  all  of  these  matters  is  clear.  The  title  passed  to  Ba- 
ker, not  as  a  purchaser,  nor  by  operation  of  law,  but  simply  at  the 
request  of  Baker  and  Chapman  to  carry  out  their  wishes  and  purpose 
in  r^ard  to  the  mine.  Baker  testifies  that  he  always  intended  to 
cany  out  faithfully  the  contract  of  December  20th;  that  he  never 
sought  to  avoid  it.  And  his  correspondence  with  Chapman  and 
Sayre  from  1878  to  1883,  in  evidence,  is  to  the  same  effect.  On 
March  26,  1880,  Baker  writes  to  Chapman:  "You  know  how  the  title 
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came  to  be  put  in  Titus'  bands.  I  bave  made  no  definite  arrangement 
with  him. "  In  the  same  letter,  referring  to  certain  services  rendered 
by  Titus  in  regard  to  the  property,  which  Baker  deemed  advantageous, 
be  says :  "All  of  which  was  of  as  much  to  yonr  advantage  as  mine 
in  saving  the  property.  •  *  *  i  h&ve  repeatedly  urged  upon  yon 
to  make  a  definite  arrangement  with  him,  [Titus,]  as  it  belonged  more 
to  you  than  to  me  to  do  it,  as  a  certain  amount  of  the  proceeds  of  a 
sale  oomes  to  me  and  the  balance  to  yourself  and  Sayre,  as  Titus 
folly  understands.  *  •  •  i  leave  it  between  you  to  settle  as  you 
can.  X  would  have  held  the  title  myself,  if  allowed;  then  all  would 
have  been  easy."  He  urges  Chapman  to  accept  an  offer  of  $450,000 
for  the  mine,  and  says,  "I  leave  it  in  your  hands."  The  following 
dayi  March  27th,  be  again  writes  Chapman:  "With  regard  to  what 
the  Pioneer  could  be  sold  for  at  the  very  lowest,  I  can  only  say  the 
matter  rests  wholly  with  you.  I  have  made  the  last  reduction  on  my 
claim  that  I  ever  shall,  and  the  final  contract  defines  what  I  am  to 
have  out  of  the  property;  whatever  more  is  got  out  of  it  I  freely  yield 
as  the  contract  specifies.  *  *  •  You  must  not  forget  that  your 
objections  and  fear  to  trust  me  to  carry  out  this  programme  produced 
the  necessity  to  put  it  [the  title]  in  other  hands,  where  we  could  not 
control  the  situation,  and  therefore,  if  loss  oomes  from  it,  you  are 
the  one  on  whom  that  loss  justly  falls  and  not  on  me."  On  Septem- 
her  24,  1882,  after  the  title  had  passed  from  Titus  to  himself,  Baker 
writes  to  Sayre:  "I  am  now  able  to  report  that  I  hold  the  deed  to 
the  property,  as  contemplated  in  our  original  contract  of  redemp- 
tion."  November  25,  1883,  he  writes  Sayre  asking  him  to  join  in  a 
bond,  executed  by  himself  and  Ghapmau,  to  sell  the  mine  for  $400,- 
000,  and  says :  "If  we  do  not  sell  this  mine  I  woul^  rather  have  my 
money  in  sight  than  the  mine  clear  of  all  incumbrances,  with  the 
risks  which  attend  it.  Hence  X  say  I  will  never  clear  up  the  mine 
again  without  I  do  it  for  myself,  and  at  the  end  of  this  extension  I 
must  have  my  money  or  be  the  sole  owner  of  the  mine,  outrammeled 
by  any  redemption  contracts." 

There  are  many  letters  in  evidence  from  Baker  to  these  parties, 
and  all  to  the  same  effect  on  this  matter.  His  answer  alleges  that 
annually,  after  eacb  clean-up,  prior  to  June  23, 1883,  he  rendered  to 
Ghapmau  and  Sayre  a  full,  true,  and  correct  statement  of  the  amount 
and  value  of  such  clean-up,  and  of  all  proceeds  and  receipts  from  said 
mine,  and  of  his  disbursements  in  opening,  developing,  and  working 
the  same.  He  was  under  no  obligation  to  do  these  except  by  that  con- 
tract. Every  act  of  Baker,  in  all  this  business,  from  the  date  of  this 
contract  of  December  20,  1878,  to  the  twenty-third  of  Jane,  1S83, 
shows  that  he  considered  the  contract  to  be  in  full  force,  and  that  he 
did  not  hold  the  title  to  the  mine  freed  from  its  obligations.  And  his 
testimony  is  to  the  same  effect.  I  cannot,  therefore,  give  any  weight 
to  this  assertion,  now  set  up,  as  to  Baker's  title  to  the  mine;  that 
he  holds  it  free  and  dear  from  the  equities  arising  from  the  oontracts 
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set  forth  in  the  oomplaint,  and  especially  the  contract  of  December 
20,  1878.  The  assertion  is  not  true,  in  fact,  unless  the  testimony  of 
every  witness  on  this  point  is  false. 

It  is  further  insisted  that  Baker  gave  the  full  market  value  of  this 
property  in  the  amount  for  which  it  was  bid  in  on  the  execution 
sales  made  by  the  California  Powder  Works.  And  this  is  urged  as 
evidence  that  the  sales  were,  and,  were  intended  to  be,  absolute,  with 
no  resulting  trnst  in  favor  of  Chapman  and  Sayre,  or  the  Pioneer 
Mining  Company. '  We  have  shown,  from  the  testimony,  how  these 
sales  came  to  be  made.  I  cannot  bat  think  that  this  inquiry  is  some- 
what irrelevant.  But  the  fact  is  shown,  by  every  witness  examined 
on  this  point,  that  this  mine  at  that  time  bad  no  market  value,  in 
the  nsual  acceptation  of  that  term.  It  was  simply  bid  in  for  the 
amount  of  th<we  judgments,  interest,  and  costs.  «  Baker  testifies  that 
he  thinks  its  fur  value  at  that  date  was  about  $25,000  or  $30,000. 
And  yet,  a  day  or  two  thereafter,  he  bids,  on  his  own  execution  sale, 
$60,000  more  for  the  mine,  when  clearly  it  had  not  enhanced  $1  in 
value.  This  seems  inconsistent.  The  evidence  submitted  on  this 
point,  if  it  proves  anything,  prov^  too  much.  Some  of  the  witnesses 
lestify  that  they  would  not  give  four  bits  for  the  mine,  while  the  ag* 
gxegate  of  Baker's  bids  for  it  were  nearly  $90,000.  And  we  are  to 
remember  that  Baker  did  not  pay  the  amount  for  which  the  mine  was 
struck  off  on  the  first  execution  sales.  Chapman  paid  the  first  $10,000, 
which  was  paid  thereon  in  September,  1881,  and  the  balance  was  not 
really  paid  until  it  was  paid  from  the  clean-up  of  the  mine  for  the 
season  of  1883,  as  testified  to  by  Baker.  Whatever  may  have  been 
the  opinion  of  various  persons  as  to  the  real  or  speculative  value  of 
the  mine  in  October,  1878,  it  is  clear  that  Baker,  and  Chapman  and 
Sayre,  all  considered  it  to  be  of  great  value,  far  beyond  $25,000  or 
$30,000.  In  1880  Baker  urges  Chapman  to  consent  to  a  sale  of  the 
property  at  $450,000.  In  1882  Baker  asks  Sayre,  by  letter,  to  join 
with  hims^  and  Chapman  in  a  bond  to  sell  the  mine  for  $400,000. 
While  Titus  held  the  title  to  the  mine,  from  April,  1879,  to  Septem- 
ber, 1882,  he.  Baker,  Chapman,  and  Sayre  were  all  trying  to  effect  a 
sale.  Titus  seems  to  have  had  at  least  two  offers  for  the  property: 
one  at  about  three  hundred  or  three  hundred  and  fifty  thousand  dol- 
lars, and  the  other  at  a  larger  sum.  I  cannot  but  think  that  Baker, 
Chapman,  and  Sayre  were  the  best  judges  of  the  value  of  that  mine, 
and  their  judgment  in  this  respect  is  best  shown  by  their  actions  rel- 
ative to  its  sale,  and  the  price  asked  therefor.  But  in  this  case  it 
makes  no  difference  if  Baker's  purchase  on  the  execution  sales  was 
at  the  then  full  valne  of  the  mine;  the  whole  transaction  was  still  in 
effect  only  a  mortgage.  In  cases  of  doubt  whether  a  transaction  was 
a  conditional  sale  or  a  mortgage,  equity  will  bold  it  to  be  a  mortgage. 
By  so  doing,  the  rights  of  each  party  are  preserved;  the  mortgagor  is 
permitted,  npon  fulfillment  of  bis  oontract,  to  save  his  property,  and 
the  mortgagee  receives  his  just  dues,  and  is  entitled  to  no  more. 
T.a3p,no.6— 18 
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We  pass  to  the  alleged  tender  made  by  Chapman,  in  oomplianoe 
with  this  final  contract  of  December  20,  1878.  Prior  to  June,  1883, 
there  had  been  correspondence  between  these  parties,  and  especially 
between  Baker  and  Sayre,  in  reference  to  the  redemption  of  tl:^  mine, 
the  amonnt  required  therefor,  etc.  Aboat  June  19,  1883,  Chapman 
«  applied  to  Baker  for  a  further  extension  of  time  to  redeem  under  the 
contract  of  December  20th.  He  wished  it  extended  until  after  the 
clean-up  of  the  mine  for  that  year.  This  would  give  Baker  the  ben- 
efit of  that  season's  products,  then  supposed  to  be  large,  and,  as  shown 
by  Baker,  was  in  excess  of  $87,000.  This  request  Baker  refused, 
and  he  then  informed  Chapman  that  redemption  must  foe  made  by 
Jnne  32d,  or  the  right  to  redeem  would  cease  on  that  date.  Baker 
then  thought  that  the  extension  of  time  on  this  contract  of  December 
20,  1878,  made  Deeember  16,  1882,  expired  June  22,  instead  of  July 
1,  1883.  Chapman  then  made  arrangements  by  which  he  was  to  ob- 
tain $100,000,  and  whatever  more  might  be  required,  with  which  to 
redeem  the  property.  On  the  twenty-eighth  of  June,  following,  Chap- 
man applied  to  Baker  for  a  statement  of  his  accounts,  and  to  know 
the  amount  required  for  redemption.  He  had,  prior  to  this,  written 
Baker  to  have  such  accounts  prepared.. 

This  statement  Baker  did  not  and  could  not  furnish.  His  books 
were  not  there,  at  the  mine,  when  the  request  was  made,  and  he 
states  in  his  testimony  that  he  had  not  made  up  his  accounts  since 
October,  1882.  The  bills  were  not  in,  and  expenses  not  known.  It 
is  evident  from  the  testimony,  and  chiefly  that  of  Baker,  that  Baker 
coald  not  have  furnished  a  true  or  correct  statement  of  his  accounts, 
or  tbe  amount  justly  due  him  on  July  1,  1883,  if  he  had  wanted  to 
do  so,  and  it  is  equally  evident  that  he  did  not  want  to  do  so.  He 
then  tboi^bt  the  time  for  redemption  had  expired,  and,  as  he  states, 
he  "stood  upon  his  legal  rights."  By  his  neglect  to  have  his  accounts 
ready  he  put  it  out  of  the  power  of  Chapman  and  Sayre  to  comply 
with  the  exact  terms  of  the  contract.  It  was  not  their  fault  that  they 
did  not  know  what  amount  to  tender  Baker  on  the  first  of  July,  1883, 
in  redemption  of  the  property.  Chapman  had  prepared  the  means, 
in  good  faith,  with  which  to  redeem,  but  Baker  could  not  tell  him  the 
amonnt  required.  It  is  true  that  Chapman  did  not  then  have  the 
money  with  him  to  make  an  actual  tender  of  a  definite  sum,  but  if  he 
bad  produced  an  unlimited  sum  it  would  in  no  way  have  aided  the 
matter.  Neither  he  nor  Baker  could  tell  the  amount  due  the  latter. 
I  consider  that  there  was  a  substantial  compliance  with  the  contract 
in  this  respect  on  the  part  of  Chapman  and  Sayre,  as  Chapman's  pur- 
pose was  to  pay  the  full  amount  due  Baker  under  the  contract.  Ba- 
ker's refusal  to  allow  redemption  was  based  solely  upon  the  fact,  as 
he  understood  it,  that  the  time  for  redemption  under  the  contract  of 
December  20,  1878,  and  the  extension  thereof,  had  then  expired.  He 
did  not  object  that  no  tender  of  the  amount  due  under  the  contract 
had  been  made.    He  stood  upon  his  legal  rights,  independently  of 
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any  tender.  It  may  further  be  obseiTed  thai,  oonaiderii^  this  wh<dd 
transaction  as  a  mortgage,  as  I  do,  a  tender  npon  the  exaot  day  was 
not  strictly  necessary  to  preserve  the  right  of  the  parties  nnder  that 
contract.  The  right  of  a  mortgagee  to  redeem  is  not  limited  to  a 
strict  performance  on  his  part  upon  the  very  day  bis  mortgage  be- 
comes  dne. 

I  have  thus  enddavbred  to  review  this  case  npon  its  merits,  as 
established  by  the  testimony.  It  is  seldom  that  a  bill,  in  a  contested 
ease,  is  so  fully  sustained  by  the  evidence.  I  am  aware  that  Chap- 
man and  Sayre  commenced  a  suit  June  29,  1S83,  on  this  contract, 
seeking  its  enforcement.  Whether  or  not  that  snit  was  wdl  or  ill 
advised  I  am  not  called  npon  to  say.  This,  however,  is  troe,  under 
the  evidence  in  this  ease :  that  if  they  had  recovered  in  that  snit  in 
their  own  names,  it  would  have  inured  to  the  use  and  bene&t  of 
the  Pioneer  Mining  Company.  A  recovery  therein  would  not  have 
changed  the  facts  established  in  this  case,  nor  would  it  have  precluded 
the  Pioneer  Mining  Company  from  asserting  its  rights.  It  is  «f  little 
moment  to  Baker  what  party,  as  plaintiff,  holds  the  equity  of  redemp- 
tion under  that  contract  of  December  20, 1878,  since  his  rights  there- 
under will  be  fully  protected,  and  performance  decreed  and  executed, 
.before  be  will  be  called  upon  to  convey  the  property.  The  court  has 
determined,  in  this  suit,  that  plaintiff  now  holds  that  equity  of  re- 
demption, and  may  enforce  it  against  the  defendant.  Hadley  and 
Brown  also  commenced  a  suit  upon  this  contract,  in  July,  1883, 
charging  fraud  in  its  execution.  Both  of  these  suits  were  dismissed 
by  the  parties  who  brought  them,  and  were  never  heard  upon  their 
merits.  They  have  but  little  bearing  in  this  case,  which  is  ^eard 
apon  the  issnes  raised  by  the  pleadings,  and  mast  be  decided  upon 
the  facts  established  by  the  testimony,  and  the  law  applicable  thereto. 

I  do  not  deem  it  necessary  to  discuss  at  length  the  doctrine  of 
mortgages  as  applied  to  this  case.  These  contracts  were  made  under 
the  Code  of  California,  and  are  subject  to  its  provisions.  And  this 
eonrt,  in  carrying  the  contracts  into  effect,  will  be  gnided  by  the  de- 
<nsions  of  the  supreme  court  of  California  in  construing  the  provis- 
ions of  the  Code  applicable  thereto.  Under  the  Code  of  California, 
and  under  the  generally  recognized  doctrine  of  mortgages,  this  trans- 
action, as  a  whole,  can  only  be  deemed  a  mortgage.  It  is  of  little 
conseqnenoe  whether  we  consider  Baker  as  a  mortgagee,  in  possession 
by  consent,  or  as  a  trustee,  holding  the  title  to  this  mine  in  trust, 
when  the 'conditions  upon  which  be  holds  that  trust  are  fully  com- 
plied with,  he  may,  at  any  time,  be  called  upon  to  surrender  that 
trnst. 

I  deeply  regret  the  necessity  which  compelled  the  bringing  of  this 
snit.  It  is  most  unfortunate  that  these  parties,  after  years  of  hearty 
co-operation,  constant  courage,  struggle,  and  labor,  involving  groat 
ezpenditureB  of  money,  and  at  the  last  moment,  when  their  long-de- 
fefred  hopes  were  almost  realized,  should  have  come  to  this  painful 
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and  costly  disagreomeni,  and  so  hare  thwarted  their  common  under- 
standing and  enterprise.  I  cannot  but  think'that  it  never  vonld  bare 
so  happened  had  not  Baker  become  so  erroneoasly  impressed  with  the 
idea  that  the  eitenaion  of  the  contract  of  December  20, 1878,  expired 
Jane  22,  instead  of  Jnly  1,  1883.  He  teBti£ea,  over  and  over  again, 
that  it  was  always  his  intention  and  purpose  at  all  times  faithfully  to 
carry  oat  that  contract,  and  his  every  act  do&e  under  it  confirms  his 
testimony  in  this  respect.  I  find  the  following  numbered  allegations 
of  the  complaint,  as  numbered  therein,  sustained  by  the  testimony 
submitted,  to-wit:  Nos.  1  and  following  to  and  including  No.  16, 
with  the  exception  of  the  last  sentence  thereof,  in  the  words,  "but  the 
mortgage  to  Messrs.  Morgan  &  Donahue  still  remains  unpaid,  and  a 
lien  upon  the  mine.**  Baker  testifies  that  be  has  paid  this  mortgage. 
Also,  Nos.  17  and  following  to  and  including  No.  22.  The  allegations 
in  subdivision  23  as  to  Baker's  secretly  retorting  amalgam,  and  his 
insolvency,  are  not  sustained.  His  possession  of  the  mine  and  work- 
ing the  same  are  conceded. 

Let  a  preliminary  decree  be  entered  in  favor  of  plaintiff,  if  desired, 
in  accordance  with  this  opinion,  and  the  case  be  referred  to  the  stand- 
ing master  in  chancery  of  this  court  to  take  an  account  between  the 
parties  and  report  the  same  to  the  court. 


LsoLAKOHB  Battert  Go.  V.  Wbstbbk  ELEcnrQia  Go. 
(dreuU  Govrt,  8.  D.  New  York.   March  27*  1886.) 

1.  Tbadk-Mark — Namb  op  New  Auticls — Kight  to  Ubk  op. 

When  an  article  is  made  that  was  thorftofore  unknown,  it  must  be  chris- 
'  tened  with  a  name  by  whicli  it  can  be  recognized  and  deait  in;  aod  the  name 
tbua  giyen  to  it  becomes  [mbllc  property,  and  all  who  deal  in  the  artido  have 
the  right  to  designate  it  by  the  name  by  which  alone  it  is  recognizable. 

2.  Uame — Nahe,  when  not  a  Trade-Make. 

A  name  alone  is  not  a  trade-mark  when  it  is  applied  to  designate,  not  tho 
article  of  apartlcalar  maker  or  seller,  but  the  kind  or  description  of  thing  sold. 

3.  BaMB — iMrPATIOK  OF  Labei.8— Injdn'ction. 

Although  the  name  applied  by  a  complainant  to  his  goods  may  not  afford 
protection  as  a  trade-mark,  where  others  are  guilty  of  imitating  the  labelaused 
by  him  in  making  sales  thereof,  they  wilt  be  enjoined. 

In  Equity. 

Dickerson  d  Dicker$on,  for  complainants. 
Oeo.  P.  Barton,  for  defendant. 

Waluob,  J.  The  complainants  cannot  maintain  their  claim  to 
the  exclusive  rif;ht  to  use  either  the  word  "Bisque"  or  "Pile-Leclanche" 
as  a  trade-mark,  when  applied  to  the  batteries  manufactured  and  sold 
by  them.  As  owners  of  the  right  to  manufacture  and  sell  the  Le- 
clanche  batteries  until  the  expiration  of  the  patent  granted  to  the 
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assignee  of  Leolanofae,  they  have  been  aoenstomed  to  ase  the  word 

"Disque"  on  the  labels  pasted  on  the  glass  jar  which  forms  part  of  the 
battery,  and  the  word  "Pile-Leclanche"  blovra  in  the  glass.  Neither 
of  these  words  are  arbitrary  names,  selected  to  denote  the  article  as 
the  prodoctiou  of  a  particular  proprietor.  -  They  are  appropriate,  and 
are  intended  to  indicate  that  the  batteries  are  of  a  specified  form, 
and  are  made  according  to  the  patent  of  Leclanche.  "Disque"  de- 
scribes the  form  of  the  battery,  and  is  used  to  distingaish  it  from  the 
prism  and  other  forma  of  porous-cup  batteries.  "Pile"  is  synony- 
mous with  battery,  and  "File-Leclanche"  is  the  designation  in  French 
of  Leolanehe's  battery. 

When  an  article  is  made  that  was  theretofore  unknown,  it  must  be 
christened  with  a  name  by  which  it  can  be  recognized  and  dealt  in ; 
and  the  name  thus  given  to  it  becomes  public  property,  and  all  who 
deal  in  the  article  have  the  right  to  designate  it  by  the  name  by  which 
alone  it  is  recognizable.  Hostetter  v.  Fries,  17  Fed.  Eep.  620;  Singer 
Manv{f*g  Co,  T.  Stanage,  6  Fed.  Bep.  279.  As  soon  as  Leclanche 
invented  his  battery  in  France,*it  was  necessarily  given^the  name 
"Pile-Leclauche,"  and  that  name  could  never  again  be  appropriated 
exclusively  as  a  trade-mark  even  by  the  inventor  himself. 

A  name  alone  is  not  a  trade-mark,  when  it  is  applied  to  designate, 
not  the  article  of  a  p^urticular  maker  or  seller,  but  the  kind  or  descrip- 
tion of  thing  which  is  being  sold.  Singer  Manuf'g  Co.  t.  Lot^y  15 
Reporter,  538;  Wheeler  c6  Wilson  Manuf'g  Go.  v.  Shakespear,  89  Law 
J.Ch.  36;  Young  v.  Macrae,  9  Jur.  (N.  S.)  332;  Canal  Co.  v.  Clark, 
13  Wall.  311. 

The  defendants  have  imitated  the  label  of  the  complainant  to  the 
minatest  details,  except  the  signature  at  the  bottom.  The  complain- 
ant is  entitled  to  protection  against  the  unlawful  competition  in  trade 
ttins  engendered  by  the  simulation  of  its  label ;  and  upon  this  ground 
a  decree  is  ordered  in  its  favor. 

■See  WilaxB  c&  Gibbs  SewiTifj. -Machine  Co.  v.  The  Qtbbens  Frame,  17  Fed. 
ItBP.  623;  Burton  v.  atration,  12  Jico.  Bbp.  696.  and  note,  704,  and  iShaw 
atodting  Co.  v.  Mackt  Id.  707,  and  note,  717.— [£d. 
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Bandolph  v.  Qdidnzoe  Co.  and  oihera. 
(OifrauA  Owri,  D.  Bluid6  lAand.   Uaxch  20, 188S.) 

ETIDKNOR— CoMMtTNIOATlONS  MADE  TO  COUNSELOR— WhBN  PhIVILEOED. 

OommiinicatioDs  made  to  a  counselor  in  tbt:  coiirse  of  bis  professional  sm- 
plojmeDt,  by  persons  other  than  ttie  clieot  or  his  agents,  are  not  priviletivd- 
Tbe  role  extends  onlj  to  commonicalions  made  by  or  on  behalf  of  the  t:lieat. 

In  Equity.   Opinion  of  oourt  on  request  of  the  examiner  for  in- 

Btructions. 

W,  H.  Baker,  for  oomplainant. 

C.  H.  Parkhurst,  for  respondent. 

Oarpenteb,  J.  This  is  a  bill  brought  to  determine  the  title  to  cer- 
tain shares  of  the  capital  stock  of  the  Quidnick  Company.  In  the  tak- 
ing of  the  testimony  before  the  examiner,  Bicbard  B.  Comstock,  Esq., 
a  counselor  at  law,  was  called  as  a  witness  by  the  respondent.  Hav- 
ing testified  that  he  was  of  counsel  for  the  complainant  from  some  time 
in  1879  up  to  about  December,  fSSS,  he  was  asked  the  following 
questions : 

** Interrogatory  3.  Did  you  have  any  interview  while  you  were  counsel  for 
Evan  Bandolph  with  Ex-Governor  Sprague,  with  reference  to  4.022  shares  of 
the  capital  stock  of  the  Quidnick  Company,  to  which  Evan  Randolph  claimed 
title?  If  80,  please  state  fully  what  took  place  at  these  Interviews,  and  when 

those  interviews  took  place." 

Counsel  for  the  complainant  objected  to  the  qnestions  on  the  gronnd 
that  it  called  for  the  disclosnre  of  a  communication  which  was  priv- 
ileged; wberenpon  the  witness  declined  to  answer  anless  bo  instructed 
by  the  ooart.  Having  farther  stated  that  he  reeeived  into  his  poa- 
Bession  a  certain  certificate  of  Btock  in  Augnst,  1883,  the  witness  was 
asked  as  follows : 

"  Interrogatory  6.  Had  you,  previous  to  the  delivery  of  said  certificate  to  you, 
had  any  interviews  with  Ex-Governor  William  .Sprague,  or  with  Benjamin 
P.  Butler,  his  counsel,  or  with  Andrew  B.  Patton,  also  his  counsel,  concern- 
ing said  certificate  or  the  transfer  of  said  shares?  It  so,  please  state  what 
those  interviews  were,  and  where  they  took  place." 

Counsel  for  the  complainant  objected  on  the  same  gronnd  as  be- 
fore, and  the  witness  declined  to  answer.  The  witness  further  tes- 
tified that  he  caused  an  attachment  to  be  made  on  a  judgment  held 
by  Evan  Bandolph  against  William  Sprague  and  Amasa  Sprague, 
upon  funds  in  the  hands  of  one  Jenks,  and  that  the  information  on 
which  he  acted  in  making  the  attachment  did  not  come  to  him  from 
the  complainant  or  from  any  person  claiming  to  act  for  him.  He 
was  then  asked  as  follows : 

"Intetrogatory  13.  Did  said  Information  come  to  you  from  William  Sprague 
or  Amasa  iSprague.  or  any  one  claiming  to  act  for  them  or  either  of  them?** 

Counsel  for  the  complainant  objected  on  the  aame  ground  as  be- 
fore, and  the  witness  declined  to  answer.    The  examiner  reports 
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these  facta,  and  he,  together  with  the  respondont,  prays  the  instmo- 
tions  ot  the  coart. 

The  qaeetion  in  this  matter  is  whether  oommanieations  made  to  a 
eonnBelor  in  the  course  of  his  professional  employment  by  persona 
other  than  the  client  or  his  agent  are  privileged.  I  find  no  sufficient 
authority  for  the  proposition  that  they  are  so  privileged.  The  rule 
extends  only  to  0Dmmunication&  made  by  or  on  behalf  of  the  client. 
Crosby  v.  Berger,  11  Paige,  577,  and  cases  cited;  Steph.  Dig.  Et.  art. 
119 ;  Beet.  Ev.  p.  667,  §  581. 

Two  eases  are  cited  by  the  complainant  in  support  of  his  view. 
Qreenougk  v.  Oaskell,  1  Mylne  &  K.  98,  decided  by  Lord  Bsouohah  in 
1883,  "does  indeed  appear,"  to  use  the  words  of  Chancellor  Wal- 
woKTH,  "to  extend  the  privilege  further  than  the  previous  cases/would 
warrant,  and  beyond  the  principle  upon  which  the  privilege  is  found- 
ed." That  case  appears  to  me,  however,  to  be  contrary  to  the  cur- 
rent of  decision  and  opinion,  both  before  and  since  it  was  decided. 
The  case  of  Whiting  t.  Barnept  30  N.  Y.  830,  also  cited  by  complain- 
ant, does  not  appear  to  me  to  have  any  bearing  on  this  question. 

An  order  will  therefore-  be  made  requiring  the  witness  to  amiwet 
the  intenogatories. 


UmTBD  Statbs  V,  Sak  Jaoihto  Tn  Co.* 

(OirmMOvwrttD.  California.  Match  23, 168S.) 

L  Public  Laitm— Mjcxican  ORAitTS— CoNFntuA-noN  ahd  Patbnt. 

The  conflrmatum  and  flaal  location  of  a  Mexican  grant  Is  conclsrfve  agalnM 
the  United  State*,  In  tfaa  abBance  of  fmnd,  and  to  get  aside  a  patent  the  fraod 
muek  be  extrinaic  and  collateral  to  the  matter  detennined,  and  not  mattar  upon 
which  the  decree  was  rendered. 
S.  Sakb— Fbaud— BmrnHCB. 

The  evidence  to  snstaln  chaivea  of  frand  against  a  nnrabw  of  goreronunt  of- 
ficera  mu«t  be  eoncliulTe.  fivraonoa  hM  fnsofficlent. 
Il  Baub— Review  bt  Cocst. 

The  courts  cannot  review  mere  erron  In  looaUcm  oZ  Meiiean  granta  by  the 
proper  offlcera. 
4t  Save — Uitfted  States  as  tSurron. 

When  the  iTnited  States  enters  a  court  as  a  litigant,  It  waives  its  exemption 
from  legal  proceedinss  and  stends  upon  the  same  footing  with  private  individu- 
als, and  if,  on  a  consideratioD  of  all  the  circumstances  ot  the  case,  it  be  in- 
equitable to  grant  the  relief  prayed  agiUnat  a  citizen,  such  relief  will  be 
fused. 

i.  Bunt— Lachks  as  Dbfsnsb. 

Although,  on  grounds  of  public  policy,  no  statute  of  limitations  runs  against 
the  Onited  States,  and  no  Inches  in  bringing  a  suit  can  be  Imputed  to  tliem, 
vet  the  facility  with  whiuh  the  truth  could  originally  have  been  shown  by  them, 
if  different  from  the  finding  made,  the  changed  condition  of  the  parties  and  the 
property  from  lapse  of  time,  the  di^ultr  from  this  cause  of  meeting  objections 
which  might,  perlups,  at  the  time  have  been  readily  explained,  and  the  acqui- 
^tlon  of  interesta  bv  third  parties  upon  faith  of  the  decree,  —  are  elements 
which  win  be  considered  by  the  eonit  In  determining  whether  it  be  equitable 
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CO  grant  the  relief  prayed.  All  the  altendiag  drcumstaBCffkAf  each  ease  will 
be  weighed,  that  do  wrong  be  done  to  the  citizen,  though  the  government  be 
the  suitor  against  him. 

fl,  Saub— Patent  BnarAinsD. 

Ab,  under  the  circumstances  of  this  case,  it  would  be  inec[uitabl6  to  vacate  the 
patent,  and  impossible  to  place  the  parties  in  atatu  gw,  the  patent  should  not 
be  annulled. 

7.  Bake— KioHTS  of  STOcnioLiWRB. 

After  a  great  lapse  of  time  strangers  purchasing  stock  in  a  coriMiration  with- 
out actual  notice  of  frauds  committed  before  the  creation  of  the  corporation, 
and  to  which  the  corporation,  as  such,  was  no  party,  affecting  title  to  lands 
held  by  the  corporation,  ougfal  to  be  entitled  to  re^  on  the  decrees  of  tho  United 
States  tribunalB  affirming  such  titles. 

In  Eqtiity. 

M,^Q.  Cobb  and  G.  WUey  WeUt,  for  complainant. 
Stewart  d  Herrin,  for  defendant. 
Before  Sawyer  and  Hoffman,  JJ. 

Sawseb,  J.  This  suit  is  broaght  by  the  United  States,  at  the  in- 
stance of,  and  upon  an  indemnity  against  coats  given  by,  B.  8.  Baker, 
to  accomplish  in  another  form,  in  faTor  of  the  same  and  similar  in- 
terests, the  objects  sought  in  Manning  t.  iSan  Jacinto  Tin  Co.  7  Sawy. 
422;  S.  0.  9  Fed.  Bef.  726.  In  the  cases,  in  many  respects  simi- 
lar, of  U.  S,  V.  Flint,  U.  S.  v.  Throckmorton,  and  U,  S.  v.  Carpenter, 
4  Sawy.  42,  affirmed  in  U.  S.  t.  Throckinorton,  98  V.  S.  61  and  in 
other  leases,  it  has  been  settled  that  the  action  of  the  proper  author- 
ities of  the  United  States  in  confirming  and  finally  locating  Mexican 
grants  in  California  is  conclusive,  unless  there  was  fraud  iu  the  pro- 
ceedings; and  that  the  frauds  authorizing  the  vacation  of  a  patent 
mast  be  frauds  extrinsic  or  collateral  to  the  matter  tried  by  the  first 
court  or  other  tribunal,  and  not  frauds  in  the  matter  upon  which  the 
decree  was  rendered  or  patent  issued.  The  only  allegations  of  fraud 
upon  which  the  United  States  rely  to  take  thin  case  but  of  the  estab- 
lished rule,  relate  to  the  location  of  the  grant,  and  are  found  fully  stated 
in  paragraph  13  of  the  bill.  The  charges  are  that  at  the  date  of  the 
location  of  the  grant  Edward  Conway  was  chief  clerk  in  the  office  of 
the  United  States  surveyor  general  of  California,  and  performed  in 
relation  to  the  location  all  the  duties  of  the  surveyor  general;  that 
George  H.  Thompson  was  the  deputy  surveyor  who  made  the  survey 
and  location;  that  B.  G.  Hopkins,  who  made  a  report  on  the  subject 
for  the  information  of  the  surveyor  general,  was  keeper  of  the  arcbiTes 
in  the  office  of  the  surveyor  general;  that  B.  C.  Whiting  was  United 
States  attorney  for  the  district,  representing  the  United  States :  that 
Joseph  S.  Wilson  was  commissioner  of  the  general  land-office  at  \Va8h- 
ington,  and  the  party  who  approved  the  location  as  such  commis- 
sioner; that  they  all,  at  the  time  of  the  performance  of  their  official 
duties  in  the  premises,  and  at  the  time  of  the  location  of  the  grant 
and  issue  of  the  patent,  owned  interests  in  the  rancho  located  and 
patented,  the  legai  title  being  held  by  Conway  in  trust  for  himself 
and  them,  and  other  associates;  that  Conway,  acting  for  the  soiveyor 
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general,  in  his  official  capacity  directed  the  operations  of  the  office, 
and  in  what  manner  the  grant  should  be  located,  and  that  all  these 
officers  fraudulently  conspired  together  to  locate  the  land,  and  have 
the  location  finally  approved  by  the  commissioner  and  the  secretary 
of  the  interior,  on  lands  not  within  the  exterior  limits  of  the  grant, 
and  that  this  was  done  in  order  to  fraudulently  cover  certain  valuable 
tin  mines,  and  that  by  this  fraudulent  conspiracy  of  government  offi- 
«er8  the  grant  was  so  wrongfully  located  and  patented  wholly  without 
the  boundaries  of  the  grant.  If  these  charges  are  not  satisfactorily 
proved,  there  is  no  ground  upon  which  this  bill  can  be  sustained. 

The  first  peculiarity  of  the  allegations  that  strikes  the  mind  is  the 
flurprising  and  seemingly  reckless  charges  made  against  so  many  prom- 
inent government  officials, — all,  indeed,  from  and  including  the  com- 
missioner of  the  general  land-office  himself  at  Washington  down  to 
the  humblest  officer  who  could  have  possibly  had  anything  to  do  with 
the  matter;  and  some  of  them  personally  well  known  for  many  years 
to  every  judge  in  the  oironit  as  men  having  unblemished  reputations 
for  probity  and  honor.  The  charges  are  carefully  made  on  infor- 
mation and  belief,  and  not  verified  by  any  oath,  16  years  after  the 
issue  of  the  patent.  But  every  fact  and  implication  of  a  fraudulent 
eharaoter,  aud  not  wholly  consistent  with  honesty,  entire  good  faith, 
and  innocence,  is  oategoiioally  and  distinctly  denied  in  the  sworn  an- 
swer to  the  bill ;  and  the  burden  of  proof  is  thrown  entirely  upon  the 
United  States. 

In  our  opinion,  the  proofs  utterly  fail  to  establish  the  fraudulent  com- 
bination, or  any  of  the  acts  of  fraud  charged.  The  direct  proofs  are 
all  the  other  way.  The  nneontradicted,  direct  evidence  is  to  the  effect 
that  no  one  of  the  parties  charged,  who  was  in  a  position  to'eommit 
the  fraud,  except  Conway,  had  any  interest  whatever  in  the  grant  at 
the  time  of  the  survey  and  location  of  the  grant,  or  of  the  issue  of  the 
patent.  Conway  had  purchased  the  grant  and  owned  it  in  his  own 
right,  or  for  parties  other  than  the  persons  charged  with  the  frauds. 
His  title  was  on  reoord  and  known,  or  should  have  been  known,  to  ev- 
erybody. He  called  the  attention  of  the  surveyor  general  to  his  in- 
terest, and,  owing  to  the  delicacy  of  his  position,  offered  to  resign,  but 
was  retained  in  the  office.  For  this  reason,  however,  he  refrained 
from  acting  in  the  matter,  and  had  nothing  to  do  officially  with  the  lo- 
cation.   This  is  the  direct  testimony,  and  it  is  uncontradicted. 

The  bill  was,  evidently,  drawn  with  the  decisions  of  the  supreme 
court  in  similar  defeated  cases  before  the  pleader,  who,  it  would  seem, 
was  more  solicitous  to  draught  a  bill  that  would  be  proof  against  a  de- 
murrer than  to  make  it  conform  to  the  evidence  under  his  control,  to 
sustain  the  vital  allegations  of  fraud.  It  is  true  that  some  time  after 
the  issue  of  the  patent,  upon  the  organization  of  the  San  Jacinto  Tin 
Company,  the  other  parties  named,  with  many  other  prominent  citi- 
zens in  California,  Pennsylvania,  "Washington,  and  elsewhere,  took 
stock  in  the  corporation.    But  at  that  time  there  was  no  reason  why 


Digitized  by 


Google 


283 


ISDIBIL  BEPOBinU 


they  should  not  do  bo.  The  location  was  commenced  under  Surveyor 
General  Beale,  and  completed  and  confirmed  under  Surveyor  General 
Upson;  some  modifications  having  been  made  from  time  to  time  to 
accommodate  the  location  to  the  demands  of  claimants  of  the  adja- 
cent lands;  every  step  of  the  location  having  been  contested  by  par- 
ties having  their  own  adverse  interests  to  protect,  and  these  parties^ 
too,  the  predecessors  in  interest  of  the  real  parties  in  this  suit.  The 
testimony  fails  to  show  that  any  of  the  parties  chained  with  frand  had 
any  interest  in  the  lands  before  or  at  the  time  of  the  location  and  is- 
sue of  the  patent,  except  Conway,  and  fails  to  show  any  act  of  fraud 
on  the  part  of  any  party  alleged,  while  the  direct  testimony  is  to  the 
contrary.  Certainly,  gross  frauds  should  not  be  inferred  alone  from 
facts  that  .are  as  consistent  with  innocence  as  with  guilt,  against  a 
large  number  of  distinguished  men  in  high  official  positions,  enjoying 
excellent  reputations  for  honor  and  integrity,  or  regarded  as  estab- 
lished without  the  most  convincing  proofs.  The  evidence  being  wholly 
iusufficieat  to  establish  any  of  the  frauds  charged,  the  only  equitable 
or  available  ground  upon  which  the  bill  rests  utterly  fails.  We  can- 
not review  any  mere  errors  of  location.  Says  Mr.  Justice  Fislo  in  U. 
S,  T.  Flint,  4  Sawy.  61,  affirmed  in  98  U.  S.  61 : 

"As  to  tlie  alleged  error  in  the  survey  of  the  claim,  it  need  only  be  observed 
that  the  whole  subject  of  surveys  upon  confirmed  grants,  except  as  provided 
by  the  act  of  IStX),  which  did  not  embrace  this  case,  was  under  the  control  of 
the  land  department,  and  was  not  subject  to  the  supervision  of  the  courts. 
Whether  the  survey  conforms  to  the  claim  confirmed,  or  varies  from  it,  is  a 
matter  with  which  the  courts  have  nothing  to  do.  That  belongs  to  a  depart- 
ment whose  action  is  not  the  subject  oC  review  of  the  judiciary  in  any  case, 
however  erroneous.  The  courts  can  only  examine  into  the  correctness  of  a 
survey,  when,  in  a  controversy  between  the  parties,  it  is  alleged  that  the 
survey  made  infringes  upon  the  prior  rights  of  one  of  them,  and  can  then  look 
into  it  only  so  far  as  may  be  necessary  to  protect  such  rights.  They  cannot 
order  a  new  survey  or  change  that  already  made." 

Upon  the  question  of  fraud  we  state  the  result  of  our  examination 
of  the  testimony  without  going  into  details.  It  would  be  an  unprofit- 
able task  to  discuss  the  vast  mass  of  testimony,  relevant,  and  irrele- 
vant, in  detail.  But  it  may  be  well  to  refer  to  the  great  central  fact 
upon  which  the  other  charges  of  fraud  are  based,  and  around  which 
they  are  sought  to  be  grouped,  and  upon  which  they  rest  for  inferen- 
tial support.  It  is  confidently  assumed  on  the  part  of  complainants 
that  the  location  of  the  land  as  patented  is,  palpably,  wholly  outside 
of  the  exterior  limits  described  in  the  original  portion,  Mexican  grant, 
and  the  decree  of  confirmation ;  that  this  is  so  obvious  that  the  grant 
must  have  been  willfully  and  fraudulently  located  where  it  is.  This 
is  an  assumption  that  in  our  judgment  is  wholly  without  justifica- 
tion in  the  documentary  and  other  evidence  in  the  case.  Upon  a 
careful  consideration  of  the  subject  we  are  of  the  opinion  that  the 
most  that  can  be  reasonably  said  against  the  location  is  that  the  rec- 
ord presents  a  fair  case  for  an  honest  difference  of  opinion;  that  » 
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plansible  argument  can  be  honestly  made  in  support  of  either  side  of 
the  proposition.  An  erroneous  location  is  certainly  not  so  obvions 
as  to  necessarily  stamp  it  as  a  fraud.  The  petition  filed  in  Febmary, 
1S46,  asks  a  grant  of  land  "within  the  limits  of  the  known  rancho  of 
San  Jacinto,  whose  general  desino  is  in  the  office  of  the  secretary  of 
the  goremor,  and  shows  in  its  total  extension  to  be  coterminous  with 
the  ranehot  of  Jurapa  and  San  Bernardino  towards  the  north,  Temec- 
ula  on  the  south,  Hhapa  on  the  west,  and  San  Gorgonio  on  the  east." 

The  sub-prefect  reports  the  land  as  being  "the  remainder  which 
has  been  left  untitled  of  the  tract  of  San  Jacinto  Viejo  and  Nuevo, 
and  which  is  coterminous  with  the  lands  expressed  in  the  petition,  and 
is  shown  by  the  deaino,  which  I  have  before  me."  And  the  goremor, 
upon  said  report,  grants  the  "surplus  land  in  San  Jacinto  Yiejo  and 
Nuevo  as  shown  in  the  general  desino,  which  appears  in  the  foregoing." 
And  in  the  final  grant  it  is  stated  to  be  "that  which  results  as  a  sur* 
plus  in  the  ranckos  San  Jacinto  Viejo  and  Nuevo,  as  shown  by  the 
general  desino  of  both  ranckos,  which  appears  in  the  expediente."  The 
langua^  of  the  decree  of  confirmation  in  the  United  States  district 
court,  which  is  controlling,  is:  "The  lands  hereby  confirmed  are  the 
'sobrante,'  or  surplus,  remaining  within-the  boundaries  of  the  tract  of 
land  called  'San  Jacinto/  as  the  same  is  represented  and  described 
in  the  map  of  said  tract  contained  in  the  expediente  of  Miguel  Fe- 
drorena,  filed  in  this  ease  and  referred  to  in  the  grant,  over  and 
above  certain  lands  granted  to  Jose  Antonio  Estudillo,  and  certain 
other  lands  granted  to  Miguel  Pedrorena,  within  the  aforesaid  hoimda- 
ries,  [that  is,  the  boundaries  of  the  ichole  tract  called  'San  Jacinto,'] 
to  the  extent  of  eleven  square  leagues  of  land ;  and  if  the  said  sohrante^ 
or  surplus,  within  the  said  boundaries,  should  be  less  than  eleven 
square  leagues,  then  confirmation  is  hereby  made  to  such  less  quan- 
tity." There  was  no  juridical  possession  given  of  the  grant,  as  the 
country  passed  to  the  United  States  before  the  performance  of  this 
act.  The  external  boundaries  were  therefore  left  indefinite,  and  to 
be  determined  by  the  boundaries  of  the  surrounding  "coterminous" 
ranckos. 

There  had  been  two  prior  grants  out  of  the  tract  Known  as  "San 
Jacinto," — one  called  "San  Jacinto  Viejo,"  or  "Old  San  Jacinto,"  and 
the  other  "San  Jacinto  Nuevo,"  or  "New  San  Jacinto," — and  the  grant 
in  question  was  out  of  the  surplus,  after  satisfying  the  two  former 
grants.  There  was  a  <2esino  attached  to  the  expediente  in  the  new  San 
Jacinto  grant,  prepared  with  special  reference  to  the  petition  for  that 
grant,  and'this  was  referred  to  in  the  several  steps  in  the  expediente 
of  the  sohrantc  grant  in  question.  This  is  a  rough  proximate  sketch 
made  by  O'FarreH  without  an  instrumental  survey,  and,  like  moat  of 
the  dennot  appended  to  the  petitions  for  Mexican  grants,  indefinite, 
bat  much  better,  more  particular,  and  artistic  than  usual.  This  de- 
sino has  a  dotted  line  drawn  around  a  tract,  which  is  also  divided  by 
a  dotted  line  to  represent  the  two  tracts  of  old  and  new  San  Jacinto, 
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whicil  is  represented  as  boanded  by  tbe  Jtirupa,  San  Bernardino,  San 
Gorgonio,  Temecula,  and  Huapa  ranchos.  Tbe  name  of  each  outly- 
ing rancho  is  located  in  its  supposed  proper  place,  and  all  the  ranchos 
together  inclose  the  land  Biipposed  to  be  the  whole  tract  known  as 
San  Jacinto.  Any  one  reading  the  expediente  and  decree  of  confirma- 
tion, and  looking  at  the  degino,  would  say  at  once  that  the  tract  known 
as  "San  Jacinto,"  out  of  which  tbe  three  tracts,  Old  San  Jacinto,  New 
San  Jacinto,  and  El  Sobrante  San  Jacinto  werei  to  be  satisfied,  in- 
oluded  all  the  land,  be  it  more  or  less,  lying  within  the  boundaries  of 
the  surrounding  ranchos  named.  This  was  evidently  the  idea  of  the 
judge  who  confirmed  the  grant,  which  by  the  decree  was  to  be  satisfied 
out  of  the  "sorpluB  remaining  within  the  boundaries  of  the  tract  of  land 
called  '  San  Jacinto;'  "  not  out  of  the  tract  called  "Old  and  New  San 
Jacinto,"  but  out  of  the  whole  tract  including  those.  For  tbe  pur- 
pose of  construing  tbe  grant,  the  petition  and  aU  the  papers  in  the 
expediente  must  be  considered  together.  Looking  at  the  petition,  we 
find  it  stated  that  the  '^San  Jacinto"  referred  to  is  described  as  lying 
between  the  ranchos  named,  and  as  actually  shown  on  the  "general" 
desino  referred  to ;  and  it  is  expressly  stated  to  be  shown  "in  its  total 
extension  to  be  coterminous  with  tbe  ranchos  of  Jurupa  and  San  Ber- 
nardino towards  the  north,  Temecula  on  tbe  south,  Huapa  on  tbe 
west,  and  San  Goi^onio  on  tbe  east."  That  is  to  say,  it  is  expressly 
declared  that  tbe  lands  out  of  which  the  grant  is  to  be  made  takes  up 
all  the  space  between  those  ranchos,  and  the  sub-prefect's  report  states 
it  to  be  "coterminous"  with  the  lands  expressed  in  the  petition  and 
shown  by  tbe  copy  of  the  desino."  The  grant  refers  expressly  to 
tbe  petition  and  the  sub-prefect's  report,  and  then  grants  the  land 
**as  shown  in  the  general  desino."  The  desino  is  in  all  these  docu- 
ments designated  as  the  ''general  desino,"  showing  that  it  was  ouly 
intended  to  indicate  in  a  "general"  way  the  louation  and  extent  of  the 
lands  out  of  which  the  grants  were  to  be  satisfied,  and  the  general 
proximate  location  within  that  tract  of  tbe  lands  already  granted,  and 
was  not  intended  to  locate  it  with  mathematical  accuracy. 

Upon  looking  at  the  deaino  it  is  plain  to  the  eye  that  the  boundary 
of  this  tract  and  of  the  surrounding  ranchos  was  intended  to  be  co- 
incident or  "coterminous,"  as  is  expressly  declared  in  the  petition  and 
report.  Now,  if  the  boundaries  were  intended  to  be  coincident,  or 
tbe  tract  known  as  San  Jacinto  was  intended  to  be  "coterminous**  with 
the  surrounding  ranchos  mentioned,  then  the  sobrante  rancho  ia  clearly 
located,  and  properly  located,  upon  lands  within  the  exterior  bound- 
aries of  the  grant.  But  it  is  claimed  on  the  part  of  the  United  States 
that  by  taking  the  dotted  line  drawn  around  the  old  and  new  San  Ja- 
cinto raHcAos  and  applying  the  scale  at  the  bottom  of  the  desino,  and 
running  by  courses  and  distances,  although  no  courses  and  distances 
are -stated  in  the  desino,  as  indicated  by  the  rough  sketch  in  accord- 
ance with  the  scale,  the  lands  included  would  not  extend  to  the  bound- 
aries of  the  surrounding  ranchos  indicated,  and  that  that  line  so  as- 
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eeriained  mnst  be  taken  sb  the  limit  of  the  lands  out  of  which  thes& 
three  ranchos  must  be  satisfied;  and  that  this  dotted  line  thus  located 
on  the  ground  mast  govern,  notwithstanding  the  express  statement 
in  the  e:q>ediente  that  these  boundaries  are  to  be  "coterminouBj"  and 
notwithstanding  the  faet  that  they  are  shown  on  the  "genenU  desino*' 
to  be  "coterminoas."  By  this  constraction  and  mode  of  location,  the 
sohrante  grant  is  located  outside  the  dotted  lines  and  of  the  exterior 
bounds  of  the  grant. 

The  sorreyor  general  adopted  the  view  that  the  exterior  boundaries 
of  the  grant  were  "eoterminons"  with  the  surrounding  grants,  and  lo- 
cated the  sohrante  grant  on  that  theory,  within  those  boundaries.  Un- 
der the  practice,  the  grantee  was  entitled  to  select  the  location  in  a 
compact  form  anywhere  within  the  exterior  boundaries  where  it  would 
not  confiiot  with  any  prior  grant,  and  in  this  case  there  is  no  other 
valid  or  confirmed  prior  grant  with  which  the  loctbtion  conflicts.  Al- 
though, ander  the  decisions  of  the  supreme  court  of  the  United  States 
cited,  we  are  not  called  upon  to  determine  this  question,  we  are  by 
no  meann  satisfied  that  the  snrveyor  general  was  not  entirely  ooirect 
in  the  view  he  took  of  the  case.  That  is  the  view  which  would  nat- 
urally and  at  first  sight  strike  an  ordinarily  intelligent  person,  famil- 
iar with  these  Mexican  grants,  upon  reading  the  expediente  and  de- 
cree of  the  court,  and  comparing  them  by  the  eye  with  the  desino. 
Even  a  considerable  portion,  perhaps  one-half,  of  the  old  San  Jacinto 
rancho,  as  now  in  fact  patented,  is  located  outside  the  dotted  lines  on 
the  desino  drawn,  as  is  claimed  it  should  be,  by  complainants.  But 
if  the  location  in  acoordance  with  the  view  of  the  surveyor  general  be 
erroneous,  the  error  certainly  is  not  so  obvious  or  palpable  as  to  create 
a  presumption  of  fraud  or  of  a  willfully  unauthorized  location,  and 
however  erroneous,  in  the  absence  of  actual  conspiracy  or  fraud  on 
the  part  of  the  officials  taking  part  in  the  location  axid  approval,  it  is 
ooncluBive  in  this  case.  They  were  the  officers  or  tribunals  appointed 
by  law  to  determine  the  location,  and  that  determination,  under  the 
Visions  already  cited,  is  final  and  conclusive.  The  location  was 
contested  step  by  step  till  the  issue  of  the  patent,  as  will  be  seen  by 
the  communication  of  the  commissioner  of  the  general  land-office  ad- 
dressed to  the  secretary  of  the  interior,  a  copy  of  which  is  annexed  to 
and  made  pari  of  the  answer.  The  survey  was  ordered  by  Surveyor 
General  Beale  on  April  1, 1864,  but  in  consequence  of  exceptions  and 
appeals  it  was  not  finally  completed  and  approved  till  December  10, 
1866,  after  Mr.  Upson  succeeded  to  the  office  of  surveyor  general.  In 
Aogus^  1866,  Abel  Steams  filed  in  the  surveyor  general's  office  objec- 
tions to  the  survey,  and  in  his  affidavit  he  sets  up  the  same  charges 
as  to  the  interest  of  Hancock  and  Conway,  and  their  unlawful  and 
alleged  fraudulent  connection  with  the  survey,  as  are  now  alleged  in 
this  bill  as  constituting  the  fraud  and  conspiracy  upon  which  the  pat- 
ent shoold  be  set  aside,  and  the  questions  arising  upon  these  charges 
were  necessarily  examined  and  decided  by  the  surveyor  general. 


Digitized  by 


S86 


noBBAL  BBFOBTXB. 


Both  the  correctness  of  the  location  and  the  alleged  frauds  were 
again  follj  considered  by  the  oommissioner  of  the  general  land-office; 
other  evidence  as  to  the  alleged  frauds  having  been  produced  before 
him.  Able  counsel  of  the  opposing  parties  were  heard,  and  the  loca- 
tion was  fully  confirmed  by  him,  as  appears  by  his  letter  to  the  secre- 
tary of  the  interior  of  May  32, 1867,  a  copy  of  which  is  annexed  to 
and  made  a  part  of  the  answer.  In  this  letter  the  commissioner  gives 
a  full  history  of  the  case,  and  of  his  action  on  it,  and  especially  calls 
the  attention  of  the  secretary  of  the  interior  to  the  charges  of  fraud 
which  are  now  set  out  in  this  bill,  and  to  the  documentary  evidence 
on  the  subject,  and  requests  the  direction  of  the  secretary  of  the  interior 
as  to  what  further  proceedings  should  be  had,  and  as  to  the  issue  of 
the  patent.  After  holding  the  matter  under  advisement  from  May  22 
till  October  29, 1867,  Secretary  Browning  rendered  bis  final  decision, 
affirming  the  location  of  the  grant,  and  ordering  the  patent  to  issue, 
as  appears  from  the  letter  of  the  secretary  of  the  interior  to  the  com- 
missioner of  the  general  land-office  of  October  19, 1867,  a  copy  of  which 
is  also  annexed  to  and  made  a  part  of  the  answer.  Thus  it  appears 
that  not  only  was  the  proper  location  of  the  grant  fully  considered  by 
all  departments  of  the  government  having  jurisdiotion,  but  these  very 
frauds,  now  set  up  as  grounds  for  vacating  the  patent,  were  fully  con- 
sidered and  determined;  and,  if  fraud  there  was,  in  fact,  it  is  a  fraud 
that  was  f  ally  investigated  in  the  proceeding,  and  adjudged,  and  it  will 
not  now  authorize  the  canceling  of  tbe  patent.  It  is  true  that  in  this 
bill  the  surveyor  general  and  commissioner  of  the  general  land-office, 
as  well  as  all  their  subordinates,  are  charged  by  the  attorney  general 
with  participating  in  the  fraud;  but  there  is  no  sufficient  evidence  to 
support  the  charge.  It  is  not  at  all  probable  that  either  of  those  of- 
ficers, had  they  been  guilty,  would  have  considered  and  heard  and 
decided  these  very  questions  with  respect  to  their  associates  in  crime, 
and  then  have  especially  called  the  attention  of  the  secretary  of  the 
interior  to  the  frauds,  and  invoked  his  re- examination  of  the  charges 
made.  Neither  the  secretary  of  the  interior,  who  investigated  and 
passed  npon  the  charges  of  fraud,  nor  the  president  of  the  United 
States,  who  executed  the  patent,  is  charged  with  being  a  party  to  tbe 
frauds.  The  secretary,  at  least,  was  not  deceived,  for  his  attention  was 
especially  called  to  the  subject  by  tbe  commissioner  himself,  although 
one  of  the  parties  now  chained,  and  the  secretary  thereupon  examined 
and  decided  the  whole  matter. 

We  might  well  stop  here,  but  there  is  another  ground  npon  which 
the  bill  mast  be  dismissed.  To  fully  present  this  point  will  require  a 
somewhat  extended  history  of  the  proceedings  in  the  case  of  this  grant, 
and  the  presentation  of  the  matter  in  a  connected  form  will  involve 
some  repetition  of  matters  already  stated.  It  would,  in  our  judgment, 
be  inequitable  at  this  late  day,  considering  all  the  circumstances  of 
this  case,  to  vacate  the  patent,  even  if  there  had  been  some  evidence 
of  conspiracy  and  fraud  on  the  part  of  the  officers  charged.  **When 
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the  United  States  enters  a  court  as  a  litigant  it  waives  its  exemption 
from  legal  proceedings  and  stands  upon  the  same  footing  with  private 
individnals,  and  therefore  if,  on  a  consideration  of  all  the  circnm- 
stanees  of  a  given  case,  it  be  inequitable  to  grant  the  relief  prayed 
f^^nst  a  citizen,  such  relief  will  be  refused  by  a  court  of  equity  though 
the  United  States  be  the  suitor."  U.  S.  v.  Flint,  4  Sawy.  43.  Said 
Ur.  Justice  Field,  in  the  case  cited:  "Although  on  grounds  of  wise 
pnUio  policy  no  statute  of  limitations  runs  against  the  United  States, 
and  no  laches  in  bringing  a  suit  can  be  imputed  to  them,  yet  the 
&eility  with  which  the  truth  could  originally  have  been  shown  by 
them,  if  different  from  the  finding  made ;  the  changed  condition  of  the 
parties  and  of  the  property  from  lapse  of  time ;  the  difficulty,  from  this 
cause  of  meeting  objections  which  might  perhaps  at  the  time  have 
been  readily  explained ;  and  the  acquisition  of  interest  by  third  parties 
upon  faith  of  the  decree, — are  elements  which  will  always  be  considered 
by  the  court  in  determining  whether  it  foe  equitable  to  grant  the  relief 
prayed.  All  the  attendant  circumstances  of  each  case  will  be  weighed, 
that  no  wrong  be  done  to  the  citizen,  though  the  government  be  the 
Bnitor  against  him."  Id.  58.  If  it  can  be  inequitable  to  ^nt  relief 
to  the  United  States  in  any  case,  in  view  of  all  the  surroundii^  circum- 
stances, coupled  with  a  great  lapse. of  time,  then  this  case  affords  a 
striking  instance  of  that  kind.  Several  of  the  leading  parties  charged, 
ineladiag  the  commissioner  of  the  land-office  and  surveyor  general, 
are  now  dead,  or,  for  other  reasons  equally  potential,  their  testimony 
cannot  be  had. 

The  petition  for  confirmation  of  the  grant  in  question  was  filed, 
under  the  provisions  of  the  act  of  1851,  to  "settle  private  land  claims 
in  the  state  of  California,"  on  March  3,  1853.  The  claim  was  vig- 
oroDsly  litigated  in  all  the  tribunals,  original  and-appellate,  having 
jnrisdiction,  and  finally  confirmed  by  the  supreme  court  of  the  United 
States  in  1864.  U,  S.  v.  D'Aguirre^l  Wall.  311,  On  April  1,  1864, 
immediately  after  final  ooniirmation,  Surveyor  General  Beale  issued 
instructions  to  Deputy  Surveyor  Thompson  to  make  the  survey; 
and  he  made  the  location.  Exceptions  were  taken  to  it  by  parties 
interested  in  other  claims  of  one  kind  and  another,  and  this  survey 
was  returned  by  the  commissioner  of  the  general  land-office  at  Wash- 
ington to  the  surveyor  general  of  California  for  further  action ;  and 
it  was  afterwards  finally  located  under  the  instructions  of  Surveyor 
General  Upson,  who  in  the  intervening  time  had  succeeded  Beale; 
bat  the  general  location  made  under  Beale's  instructions  was  adopted 
with  modifications  to  meet  the  demands  of  opposing  claimants,  ex- 
ceptions having  been  taken  to  the  location  made.  Before  adopting 
or  approving  it.  Surveyor  General  Upson  required  Mr.  Hopkins,  the 
keeper  of  the  Spanish  archives, — who  is,  doubtless,  better  informed 
on  the  sabject  of  Spanish  grants  in  California,  and  their  expedicntes 
and  deginoSf  than  any  other  man  living,  and  whose  aid  has  probably 
been  called  in  at  some  stage  of  the  proceeding  in  the  case  of  every 
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grant  presented  for  confirmation, — ^to  examine  the  archives,  the  rec- 
ords of  the  land  oommiBsioners,  and  of  the  snrveying  department, 
and  report  the  extent  of  the  exterior  boundaries  of  "San  Jacinto" 

within  which  the  grant  could  be  located;  and  the  propriety  of  the 
location  to  which  exception  had  been  taken.  Mr.  Hopkins  made  a 
thorough  examination,  and  on  September  IS,  1866,  made  a  very 
elaborate  and  lucid  report,  in  which  he  expressed  the  opinion  that 
upon  an  examination  of  the  "original  papers  in  the  three  San  Jacinto 
cases,  the  dcainos  found  in  the  Fedrorena  case,  and  explained  by  the 
aflSdavit  of  Gasper  O'Farrell,  and  the  opinion  of  the  supreme  court," 
among  others  the  following  points  were  settled:  "(1)  That  the  ex- 
terior  limits  of  the  old  Mission  Banobo  San  Jacinto  are  the  ranehot 
of  San  Bernardino  and  Jurupa,  or  Huapa,  on  the  north;  the  Te- 
mecula  on  the  south  and  south-west;  the  San  Gorgonio  on  the  east; 
the  Guapa,  or  Euapa,  on  the  north-west;"  that  the  third  grant,  as  to 
right  of  location,  was  the  grant  in  question;  and  as  the  old  and  new 
San  Jacinto  claimants  had  selected  and  indicated  their  locations 
within  the  grant,  and  stipulated  as  to  their  western  boundaries,  that 
the  sobrante  claimants  had  a  right  to  survey  their  11  leagues  in  a 
compact  form  within  the  said  exterior  limits.  Surveyor  General  Up- 
son, after  making  sundry  corrections  on  the  exceptions  of  the  pre- 
decessors of  the  promoters  and  managers  of  this  suit,  then  repre- 
sented by  the  leading  counsel  now  managing  this  case  for  the  osten- 
sible complainants,  but  in  the  same  and  similar  interests  as  before, 
and  who  was  also  the  counsel  in  Manning  v.  San  Jacinto  Tin  Co.  7 
Sawy.  418,  8.  C.  9  Fed.  Rbp.  726,  adopted  the  views  of  Mr.  Hop- 
kins, and  finally  approved  the  location  as  since  patented. 

This  survey  was  again  attacked  before  the  commissioner  of  the 
general  land-office,  with  great  vehemence,  as  being  improperly  and 
fraudulently  located  outside  of  the  bounds  of  the  grant;  the  same 
grounds  of  fraud,  the  alleged  false  location,  and  the  interest  and  con- 
nection of  Conway  with  it, — the  central  point  of  fraud  around  which 
the  minor  acts  set  up  are  grouped, — having  been  alleged,  and  relied 
on  to  defeat  the  location.  These  questions  were  thoroughly  ai^ed 
before  the  commissioner,  by  able  counsel,  and  after  full  cousider- 
ation  the  location  was  confirmed.  The  commissioner,  as  we  have 
seen,  then  referred  the  questions,  with  the  record,  exceptions,  charges, 
and  evidence  of  fraud,  and  briefs  of  counsel,  to  Mr.  Browning,  sec- 
retary of  the  interior,  who,  after  long  and  mature  consideration, — he 
having  held  the  matter  under  advisement  for  over  five  months, — af- 
firmed the  decision  of  the  commissioner,  and  directed  the  patent  to 
issue ;  and  it  was,  accordingly,  issued  October  26,  1867.  Thus,  after 
a  protracted,  tedious,  and  expensive  litigation  of  nearly  16  years,  be- 
tween the  United  States  and  claimants  of  the  land, — the  last  three 
and  a  half  of  which  having  been  occupied  in  locating,  and  in  con- 
tests over  the  location  of  the  grant, — the  patent  was  issued.  The 
jorisdietion  of  all  the  appropriate  tribunals  having  been  exhausted, 
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the  titla  was,  at  last,  supposed  to  be  "settled."  The  government  ap- 
pears to  have  been  aided*  in  its  endeavors  to  detect  frauds  and  make 
the  proper  location,  by  the  ArguB  eyes  of  all  parties,  desiring  to  take 
a  part  in  the  proceedings,  making,  or  ever  after  hoping  to  make,  under 
any  pretense,  adverse  claims.  Surely,  under  the  circumstaniJes,  the 
}oeation  ought  to  be  deemed  correot,  and  it  ought  not  to  be  disturbed 
except  for  the  most  cogent  reasons. 

On  September  8,  1880,  nearly  13  years  after  the  issue  of  the  pat* 
ent,  3.  E.  Manning,  claiming  interests  as  successor  of  Abel  Stearns, 
being  the  same  interests  now  represented  by  Baker,  the  prosecutor 
of  ^is  suit,  with  whom  he  (Manning)  now  appears,  by  the  evidence, 
to^be  acting  in  concert,  commenced  in  this  court  the  suit  of  ilfan- 
niTig  V.  San  Jacinto  Tin  Co.  7  Sawy.  419;  S.  C.  9  Fed.  Eep.  726, 
to  declare  a  trust  and  control  the  legal  title,  under  the  patent,  for 
his  own  benefit.  The  suit  rested  on  the  same  grounds  of  false  and 
fraudulent  location  as  now  set  up  in  the  name  of  the  United  States. 
The  eqnitable  opposing  title  of  the  complainant  relied  on,  was  the 
location  of  a  large  number  of  tin  mines,  under  the  customs  of  miners, 
made  between  1866  and  the  date  of  the  patent,  long  after  the  final 
confirmation  of  the  grant  in  question,  and  during  the  progress  of  the 
contest  over  the  location,  and  while  the  lands  on  which  they  were 
located  were  still  tub  judice,  and  at  a  time  when  there  was  no  law 
by  which  any  rights  could  be  acquired  in  lands  so  situated.  They 
were  not  then  public  lands,  as  held  in  Newhall  v.  Sanger,  92  U.  S. 
761. 

On  January  3,  1882,  the  bill  was  dismissed  for  want  of  equity,  and 
on  the  several  grounds  that  the  complaint  did  not  have  a  proper 
status  to  maintain  the  suit;  that  the  facts  did  not  show  a  case  of 
fratid  that  was  open  to  investigation,  or  other  substantial  equity,  and 
that  the  equity,  if  any,  was  stale,  for  the  reason,  among  others,  that 
the  statute  of  limitations  applicable  to  private  litigants  had  run  nearly 
foor  times  against  the  claim.  That  suit  having  failed,  this  snit  was 
instituted  in  the  name  of  the  United  States  on  April  3,  1883,  nearly 
■16  years  after  the  issue  of  the  patent,  when  the  litigation  was  sup- 
posed to  be  closed  between  the  original  parties  to  it,  and  more  than 
31  years  after  the  litigation  between  the  United  States  and  defend- 
ant, and  its  grantors  commenced  by  filing  a  petition  for  confirma- 
tion. Although  the  snit  Is  brought  in  the  name  of  the  United  States, 
it  is  as  clearly,  to  all  intents  and  purposes,  a  private  suit  of  the  par- 
ties instigating,  prosecuting,  and  actually  controlling  it,  as  if  brought 
in  their  own  names.  The  attorney  general,  as  a  condition  of  assent 
to  the  use  of  the  name  of  the  United  States,  required  a  bond  from 
Baker  to  indemnify  the  United  States  against  any  costs  that  they 
might  be  called  upon  to  pay;  and  the  consent,  manifestly,  would  not 
have  been  given  without  this  indemnity. 

It  appears  from  the  letter  of  the  commissioner  of  the  general  land- 
office  to  Secretary  Teller,  of  March  2,  1SS3,  that  on  the  application 
T.38F,no.6 — 19 
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of  H.  S.  Baker,  who  also  seems  to  have  farnisbed  the  drauf;ht  of  this 
bill,  permission  to  bring  the  suit  was  recommended  and  given,  in  the 
language  of  the  commissioner,  "on  the  alleged  ground  of  fraud  in  the 
survey  of  the  land  described  in  said  patent;  said  application  being 
accompanied  by  the  draught  of  a  biU  of  complaint  etating  more  fully  t/ut 
alleged  grounds  of  action  in  the  premiseg."  After  going  briefly  over 
the  history  of  the  grant,  and  the  proceedings  to  confirm  it,  the  com- 
nussioner  concludes :  "It  will  be  seen,  by  the  corrected  diagrams  re- 
ferred to,  that  the  Bancho  El  Sobrante  de  San  Jacinto,  as.  patented, 
as  stated  in  the  application  referred  to,  is  located  entirely  oatside  of 
the  San  Jacinto  tract;  but  nothing  appears  in  the  record  of  the  case 
to  verify  the  allegations  of  fraud  contained  in  said  application,  nor 
aside  from  the  grossly  erroneous  location  'to  corroborate  them.'  "  Not- 
withstanding this  direct,  positive  statement  of  a  want  of  evi4ence  in 
the  record  to  "verify"  the  charges  of  fraud  made  in  the  "applica- 
tion" and  draught  of  the  bill,  or  aside  from  what  he  is  constrained  to 
term,  in  opposition  to  solemn  contrary  decisions  of  his  predecessors 
in  office,  who  alone  had  jnrisdiction  to  finally  determine  the  question 
as  to  this  particular  grant,  and  did  jadioially  determine  it  16  years 
before,  nothing  but  "the  grossly  erroneous  location  to  corroborate 
them,"  he  adds :  "In  consideration,  however,  of  said  allegations,  and 
of  the  remarkable  location  of  the  tract  in  question,  I  respectfully  rec- 
ommend that  authority  to  bring  suit  in  the  name  of  the  United  States 
for  the  purpose  stated,  be  granted,  with  such  conditions  as  to  the  pay- 
ment  of  costs  and  expenses  as  may  be  properly  imposed," 

The  draught  of  the  bill,  application,  and  other  papera  were  returned, 
and  in  accordance  with  this  recommendation  authority  to  use  the 
name  of  the  United  States  was  given,  upon  giving  a  bond  to  indem- 
nify the  goviernment  against  costs.  The  indemnifying  bond  having 
been  furnished  and  filed  in  the  case,  the  suit  was  instituted.  The 
bill  is  signed  by  the  attorney  general  as  solicitor,  and  by  the  United 
States  attorney  for  the  district  of  California  as  counsel,  manifestly, 
in  form,  to  comply  with  the  ruling  of  the  supreme  court  on  this  point 
in  U.  S.  V.  Throckmorton,  98  U.  S.  70.  Since  the  filing  of  the  bill,- 
however,  the  whole  proceedings  have  been  conducted  in  the  case,  so 
far  as  we  have  observed,  by  the  able  counsel  of  the  parties  making 
the  application  for  leave,  and  indemnifying  the  government, — ^the 
leading  counsel  being  the  same  who  was  counsel  for  Abel  Stearns  in 
contesting  the  location  of  the  grant  16  years  and  more  ago,  and  who 
also  was  the  counsel  of  record  of  complainant,  and  who  in  fact  con- 
ducted and  argued  the  case  of  Manning  v.  San  Jacinto  Tin  Co.  in  this 
court,  supra.  Since  the  filing  of  the  bill  in  this  suit,  we  have  seen 
no  indication  in  any  form  of  the  guiding  hand  or  supervising  au- 
thority of  the  attorney  general,  or  of  the  United  States  government. 
So  far  as  our  observation  extends,  neither  has  taken  any  part  in  con- 
ducting the  case.  Thus  it  appears  that  leave  has  been  given  to  pri- 
vate parties,  upon  indemnifying  the  government,  to  prosecute  a  snit, 
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which  they  could  not  maintain  in  their  own  names,  in  the  name  of 
the  United  States,  to  vacate  a  patent  isaoed  to  a  party  in  pursuance 
of  a  final  decision  and  location  of  a  Mexican  grant,  in  a  proceeding 
between  the  same  parties  or  their  privies,  at  the  end  of  16  years'  liti- 
gation, and  nearly  16  years  after  the  date  of  the  patent,  on  the  ground 
that  the  patent  was  fraudulently  located,  when,  confessedly,  there  was 
no  evidence  of  the  alleged  frauds  presented  to  the  officers  of  the  gov- 
ernment, except  what  appeared  to  the  commissioner  of  .he  land-of' 
fiee  to  be  a  "grossly  erroneous  location"  of  the  grant;  wherew  his 
predecessors,  having  the  final  jurisdiction  over  the  matter,  had  fully 
examined  the  location,  cousidered  all  objections  of  fraud,  heard  elab- 
orate arguments  upon  them,  and  judicially  determined  the  grant  to 
be  properly  located. 

The  commissioner  bases  his  opinion  as  to  the  "grossly  erroneous 
location**  of  the  grant  upon  a  private  survey,  which  he  calls  the  "cor- 
rected diagram"  of  O'Farrell,  ex  parte  ag  to  this  grant,  at  least,  made 
in  1869, — two  years  subsequently  to  the  issue  of  the  patent  in  ques- 
tion,— in  which  he  attempts  to  locate  the  exterior  bounds  of  the  San 
Jacinto  tract  with  special  reference  to  the  dotted  lines  on  the  desino 
prepared  by  him  a  quarter  of  a  century  before,  but  without  reference 
to  the  location  of  the  boundaries  of  the  surrounding  ranchos,  which 
are  represented  in  the  desino,  and  expressly  described  in  the  various 
docnments  constituting  the  expedienU  as  being  "coterminous"  with 
the  "tract  called  '  San  Jacinto.' "  This  survey  had  been  platted  upon 
the  maps  of  the  public  survey  in  the  land-office  and  it  is  referred  to 
as  being,  at  that  time,  recognized  "by  this  ofi&ce,  and  the  department 
as  giving  the  out- boundaries  of  the  tract  of  San  Jacinto."  However 
proper  it  may  have  been  to  make  this  recognition  at  that  time  with 
reference  to  grants  within  these  out-boundaries  still  unlocated,  and 
over  which  he  then  had  jurisdiction,  this  recognition,  it  seems  to  us, 
should  not  affect  rights  vested  in  grants  already  regularly  located  by 
former  commissioners  and  secretaries  of  the  interior,  who  recof^nized 
difierent  exterior  boundaries,  based  upon  a  different  construction  of 
the  desino  and  exped'tente,  and  diagrams  then  existing,  but  afterwards 
"oorteoted"  for  the  purposes  of  other  grants  yet  to  be  located.  Bights 
of  parties,  once  settled,  should  not  be  disturbed  for  light  causes,  de- 
pending upon  varying  opinions  arising  from  a  change  of  incumbents 
of  the  office  having  jurisdiction  of  tbe  same  general  subject-matter, 
and  especially  where  those  changes  of  incumbents  are  frequent.  The 
next  commissioner  and  secretary  of  the  interior  may  reject  this  O'Far- 
roll  survey  and  "corrected"  diagram  as  "grossly  erroneous,"  and  adopt 
the  original  decision  of  Commissioner  Wilson  and  Secretary  Brown- 
ing upon  the  point  at  issue. 

O'Farrell  himself,  who  made  the  desino  in  1845,  manifestly  did 
not,  in  1866,  regard  the  dotted  lines  as  the  limit  of  the  exterior 
boundaries  of  the  "tract  called  '  Ban  Jacinto,'  "  within  which  all  these 
grants  were  to  be  located,  as  clearly  appears  from  his  affidavit  made 
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in  that  year  before  the  issue  of 'the  sobrante  patent  in  question.  He 
says  that  "he  is  the  person  who  made  the  surveys  of  a  part  of  tke  tract 
of  country  called  *San  Jacinto,'  [not  the  tract  called  'Old  and  New 
San  Jacinto']  shown  on  the  hereto  annexed  diagram  or  map,"  (Ex- 
hibit A,)  including  the  specific  tracts  called  "San  Jacinto  Viejo"  and 
"San  Jacinto  Neuvo," — "a  part,"  not  the  whole,  of  the  "tract  called 
'  San  Jacinto ; '  the  annexed  "diagram  or  map  including,  the  specif 
tracts  called"  "Old  and  New  Jacinto,"  not  the  whole  or  general  "tract 
called  '  San  Jacinto.'  "  "That  the  dotted  line  shown  on  the  diagram 
represent  the  boundaries  (being  the  ^ar£  of  the  hills  and  mountains 
adjoining)  of  the  said  Respective  tracts;"  that  is  to  say,  the  said  two 
ipecifiG  tracts.  "That  the  said  lands," — that  is,  the  two  tracts.  Old 
and  New  San  Jacinto, — "were  within  the  tract  known  and  called 
at  the  time,  *  San  Jacinto,' " — that  is,  within  the  exterior  larger 
boundaries  of  that  tract.  "That  said  Hract  of  San  Jacinto'  "  [in  the 
singular  number,  referring  to  the  larger  tract,  within  which  are  Old 
and  New  San  Jacinto,  the  two  specific  tracts  mentioned]  "extended,  as 
shown  on  said  diagram  or  tnap,  to  the  lands  then  known  as  San  Ber- 
nardino, and  IJtirupa,  Huapa,  Temecula^BTiASanOorgonio.  The  dis- 
tance to  the  boundaries  of  said  tract  from  the  boundaries  [said  dotted 
lines,  as  shown  on  the  diagram]  of  the  aforesaid  grants" — not  of  the 
tract  within  which  tbey  are  located,  but  said  grants — "of  San  Ja- 
cinto Viejo  and  San  Jacinto  Nuevo  was  not  ascertained  by  deponent 
at  the  time  he  made  the  surrey  of  said  grants," — not  of  the  exterior 
limits  within  which  the  said  two  grants  were  located,  but  the  limits 
of  the  specific  location,  within  the  exterior  boundary.  Thus  O'Far- 
reil,  throughout  the  entire  affidavit,  clearly  and  sharply  makes  and 
keeps  up  the  distinction  between  the  "tract  called  '  San  Jacinto,'  " 
within  the  exterior  limits  of  which  the  two  specific  tracts  of  Old  and 
New  San  Jacinto,  as  well  as  the  sobrante  grant,  were  to  be  located,  and 
the  boundaries  of  the  two  tracts,  granted  out  of  the  larger  tract,  which 
he  sought  to  locate  within  the  larger  tract;  and  he  only  attempts  to 
locate  proximately  the  amounts  of  land  called  for  in  those  two  grants 
within  the  larger  tract  called  "San  Jacinto,'^  in  which  all  are  to  be 
located.  At  the  time  OTarrell  made  the  dJesino,  the  sobrante  grant 
had  not  been  made  or  thought  of,  and,  of  course,  the  deslno  was  not 
made  with  any  reference  whatever  to  that  grant.  He  makes  it  as 
plain  as  he  can  make  it,  in  this  affidavit,  that  the  dotted  lines  are 
only  intended  to  show  the  limits  of  those  two  tracts,  and  not  the  lim- 
its of  the  "tract  called  •  San  Jacinto,'  "  which  was  to  extend  to  the 
boundaries  of  the  surrounding'ranr/ios,  wherever  they  might  be;  their 
distance  from  the  line  of  his  location  not  having  been  ascertained. 

It  is  manifest  that  this  is  but  a  contest  between  private  parties,  for 
some  supposed  benefit  of  such  parties,  carried  on  at  their  own  ex- 
pense and  managed  by  their  own  counsel,  solely  in  their  own  individ- 
ual interests,  for  the  accomplishment  of  their  own  ends;  and  the  par- 
ties maintaining  the  suit  are  not  alleged  in  the  bill  to  have  any  inter- 
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est  in  the  litigation.  lo,  the  former  sait  of  Manning  v.  San  Jacinto 
Tin  Co.  7  Sawy.  419,  S.  C.  9  Fed.  Eep.  726,  the  complainant's  al- 
leged interest  was  only  in  tin  mines,  alleged  to  have  been  located  while 
the  land  was  avb  judice, — at  a  time  when  no  private  rights  coold, 
onder  the  laws  in  force,  be  acquired  in  them. 

Upon  bold  allegationa  of  fraud  in  the  application  for  leave  to  use 
the  name  of  the  United  States,  and  in  the  draught  of  the  bill  submitted^ 
not  verified  by  oath  or  evidence  produced,  one  citizen  of  the  United 
States  is  allowed  to  harass  others  with  litigation  that  ought  to  have 
been  long  since  closed  in  fact,  as  it  was  supposed  to  be  in  law.  If 
the  United  States  have  any  real  interest,  it  would  seem  that  it  ought 
to  be  litigated  at  the  expense  of  the  government  itself,  and  upon  the 
responsibility  of  its  own  officers.  What  makes  the  hardship  greater, 
is,  the  litigation  must  be  carried  on  mainly  at  the  expense  of  the  de- 
fendant thus  harassed,  even  if  it  fully  sncceeda  in  its  defense.  The 
indemnity  of  the  United  States  against  costs  only  covers  the  fees  of 
the  several  officers,  advanced  by  the  government,  snch  as  clerk's  and 
marshal's  fees,  which  the  United  States  would  be  called  upon  to  pay 
to  these  officers;  for,  whatever  the  result  of  the  suit,  the  defendant 
cannot  recover  its  own  costs  and  disbursements,  which  must  amount 
to  several  thousand  dollars,  besides  counsel  fees,  against  the  nominal 
complainant;  for  the  United  States  never  pays  costs  to  the  opposing 
party.  The  defendant's  costs  and  disbursements  cannot  be  recovered 
from  the  instigators  and  managers  of  the  suit,  for  whose  sole  benefit 
it  is  prosecuted,  for  they  are  not  parties  to  the  record.  The  costs 
against  which  the  United  States  are  indemnified,  constitute  but  an  in- 
significant item  of  the  entire  expense  of  the  litigation.  Thus,  except 
as  to  the  actual  costs  that  must  be  advanced,  the  real  complainants  can 
harass  the  defendants  with  a  long  and  costly  litigation  at  the  expense 
of  the  defendants  thus  permitted  to  be  sued,  wbatevier  the  result  of 
the  litigation.  The  parties  do  not  litigate  in  such  cases  upon  equal 
terms. 

So  far  as  lapse  of  time  is  concerned,  as  an  element  of  equity,  or 
want  of  equity,  we  think  the  case  should  be  treated  as  though  it  were 
brought  by  the  parties  who  instigated  the  suit,  and  who  are  paying 
the  expenses  and  managing  it  for  their  own  purposes.  The  statute 
of  limitations  of  the  state  bars  a  suit,  founded  on  fraud,  in  three 
years.  This  time  had  ran  five  times  over,  after  the  frauds  "are  al- 
leged to  have  been  perpetrated,  before  this  suit  was  instituted,  and 
every  fact  alleged,  supported  by  evidence,  as  an  element  of  fraud, 
existing  at  the  date  of  the  patent,  was  of  record,  and  as  well  known 
then  to  the  government,  and  to  the  leading  counsel  in  this  case,  as 
it  is  now.  The  principal  fact  asserted,  of  "grossly  erroneous  loca- 
tion," was  as  palpable  upon  the  record  then,  and  as  well  known,  as 
now.  The  fact  that  Conway  owned  the  grant,  and  was  chief  clerk  in 
the  surveyor  general's  office,  at  the  time  of  the  location,  was  as  no- 
torious and  well  known  at  that  time  as  now.    These,  and  the  alle- 
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gation  that  Conway  managed  the  location,  were  the  great  central  facts 
which  formed  the  basis  of  all  other  charges.  The  charges,  as  we 
have  seen,  were  called  to  the  attention  of  the  commiseioner  of  the 
land-office,  and  of  the  secretary  of  the  interior,  and  repudiated.  The 
charge  that  Conway  had  anything  to  do  with  the  location  of  the  grant, 
and  all  other  charges  inconsistent  with  the  integrity  of  the  parties 
charged,  are  distinctly  denied  in  the  answer,  and  not  only  unsup- 
ported by  evidence,  but  disproved  by  the  witnesses  examined.  There 
is  no  other  fact,  of  a  frandulent  character,  supported  by  the  evidence, 
that  was  not,  at  the  time,  brought  to  the  notice  of  the  government, 
considered  by  the  proper  officers  and  tribunals,  and  decided.  The 
element  of  staleness  is,  therefore,  fully  shown. 

Again,  when  the  United  States  come  into  a  court  of  equity  ask- 
ing equity,  thdy  must,  like  a  private  party,  do,  or  offer  to  do,  equity. 
They  cannot  do  equity  in  the  present  case,  as  it  now  stands.  It  is 
not  disputed  that  the  grant  is  a  valid  grant,  and  that  the  patentee 
and  those  holding  under  her  are  entitled  to  the  land  confirmed,  some- 
where within  the  exterior  bounds  of  the  grant.  The  proceedings  for 
confirming  and  locating  land  grants  under  th^  act  of  1861,  and  amend- 
atory acts,  were  special;  the  jurisdiction  being  special,  and 'not  gen- 
eral. Outside  the  modes  prescribed  by  the.  act  there  was  no  juris- 
diction in  the  courts  of  the  country.  When  a  case  had  gone  through 
the  prescribed  course  to  a  patent,  the  jurisdiction  was  exhausted, 
and  the  officers  became  fundi  officio.  Should  this  patent  be  an- 
nulled for  fraud,  in  the  exercise  of  the  general  equity  jurisdiction  of 
the  court,  neither  it,  nor  any  other  tribunal  or  officer,  has  author- 
ity to,  correctly  o^  otherwise,  relocate  the  grant,  and  the  grant  would 
fail.  U.  S.  V.  Throckmorton,  4  Sawy.  42.  "The  circuit  court  of  the 
United  States  has  now  no  original  jurisdic.tion  to  reform  surveys 
made  by  the  land  department  of  confirmed  and  patented  Mexican  v 
grants  in  California."  S.  C.  on  appeal,  98  U.  S.  61.  Besides,  on 
the  issue  of  the  patent,  on  October  27,  1867,  the  land  within  the  ex- 
terior limits  of  the  grant  ceased  to  be  subjudice  as  to  this  grant,  and 
subject  to  such  other  disposition  as  the  government  should  see  fit  to 
make  of  it.  In  this  case,  the  evidence  indicates  that,  subsequently 
to  the  issue  of  the  patent,  a  railroad  grant  under  acts  of  congress  is 
claimed  to  have  attached  to  the  odd  sections  not  covered  by  patents, 
and  that  other  grants  have  been  made  of  the  even  sections;  so  that 
there  is  no  >nd,  or  at  least  but  little,  if  any,  left  fo  satisfy  this  grant 
within  the  restricted  limits  insisted  on  by  the  complainants;  and  the 
grant  would,  also,  be  lost  on  that  ground.  Manifestly,  the  parties 
could  in  no  respect  be  placed  in  statuquo.  The  United  States  are  no 
losers,  in  fact.  If  the  lands  were  erroneously  located,  the  lands  upon 
which  the  location  should  have  been  made  remained  in  their  stead, 
and  they  seem  to  have  been  disposed  of  by  the  government.  The 
grant  could  be  satisfied  but  once. 

The  corporation  defendant  was  organized,  and  the  title  of  the  land 
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coDTeyed  to  it,  in  January,  1868,  more  than  15  years  before  the  com- 
mencement of  this  Boit.    The  testimony  showa  nnmeroua  atookhold- 
era, — the  atock  having  changed  hands  to  a  greater  or  less  extent 
from  time  to  time, — most  of  whom  are  not  charged  with  participating 
in  the  alleged  frauds,  and  as  to  whom  there  is  no  evidence  whatever 
showing  notice,  except  so  far  as  notice  to  the  parties  originally  creat- 
ing the  corporation  affects  them.   Are  the  interests  of  such  stock- 
holders to  be  jeopardised  hy  reason  of  fraads  practiced  years  ago  by 
the  original  incorporators,  prior  to  the  ei^istence  of  the  corporation^ 
admitting  that  there  were  such  frauds?    Is  there  no  time  during  the 
life  of  a  corporation — in  this  state  50  years — within  which  a  stranger 
can  purchase  stock  in  a  corporation  without  risking  the  loss  of  his 
investment,  at  the  suit  of  the  United  States,  on  aooonut  of  frauds 
perpetrated  by  those  organizing  the  corporation  prior  to  its  creation  ? 
After  a  great  lapse  of  time,  strangers  purchasing  stock  in  a  corpora- 
tion, without  actual  notice  of  frauds  committed  before  the  creation  of 
the  corporation,  and  to  which  the  corporation,  asAuch,  was  no  party, 
affecting  the  title  to  lands  held  by  the  corporation,  ought  to  be  en- 
titled to  rely  on  the  decrees  of  the  United  States  tribunals  affirming 
such  titles. 

Those  familiar  with  the  notorious  public  history  of  land  titles  in 
this  state  need  not  be  told  that  our  people  coming  from  the  states 
east  of  the  Bocky  mountains  very  generally  denied  the  validity  of 
Spanish  grants,  and  their  proper  limits  or  location,  and,  determin- 
ing the  rights  of  the  holders  for  themselves,  selected  trsicts  of  land 
wherever  it  suited  their  purpose,  without  regard  to  the  claims  and 
actual  occupation  of  holders  under  Mexican  grants,  with  a  view  of  ac- 
quiring pre-emption  rights,  and  title  under  the  United  States,  at  some 
subsequent  period.    Many  of  the  older,  best-authenticated,  and  most- 
desirable  grants  in  the  state  were  thus,  more  or  less,  covered  by  tres- 
passing settlers.    When  the  claims  of  Mexican  grantees  came  to  he 
presented  for  confirmation,  these  settlers  aided  the  United  States; 
the  most  formidable  opposition  usually  coming  from  them,  first,  to 
the  confirmation  of  the  grants,  on  every  imaginable  ground,  of  which 
the  most  frequent  was  fraud  in  some  form  at  some  stage  of  the  pro- 
ceedings.   When  confirmed,  and  the  officers  of  the  government  came 
to  the  location,  the  contest  became  still  more  vigorous  and  acrimoni- 
ous ;  the  trespassing  settlers,  or  adverse  claimants  under  other  grants, 
seeking  to  have  the  confirmed  grant  located  so  aa  not  to  interfere 
vith  their  claims  or  interests.    One  body  of  settlers  or  claimants 
would  seek  to  move  the  location  in  one  direction,  and  another,  for 
Bimilar  reasons,  in  another.    Thus  the  opposition  to  confirmation  and 
location,  from  trespassers  and  contesting  claimants,  was  more  violent 
than  the  contest  between  the  government  and  the  petitioners  for  con- 
firmation.   Charges  of  fraud  are  easily  made,  and  they  were  by  no 
means  sparingly  made  by  incensed  defeated  parties,  and  these  reck- 
less charges  by  disappointed  trespassing  and  opposing  claimants,  in 
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many  instances,  as  in  this  case,  involved  the  officers  of  the  govern- 
ment, as  well  ae  the  claimants  under  the  grant. 

These  were  the  matters  most  embarrassing  to  the  tribunals  and  offi- 
cers appointed  to  adjudge  them.  It  is  not  improbable  that  more  or 
less  frauds  were  committed  in  some  of  the  many  grants  confirmed. 
But,  if  BO,  it  is  far  more  conducive  to  the  public  interest  and  public 
peace,  as  well  as  to  private  interests,  that  they  should  at  this  late  day 
pass  unpunished,  than  that  this  kind  of  acrimonious  litigation  should 
be  indefinitely  prolonged. 

The  United  States  compelled  the  Mexican  grantees,  willing  or  un- 
willing, to  present  their  titles  for  adjudication,  or,  as  an  alternative, 
forfeit  their  lands;  and  for  this  purpose  provided  their  own  special 
tribunals  to  "settle"  all  questions  of  title  and  location.  There  were 
'•hree  opportunities  for  hearing,  and  at  one  time  four,  as  to  the  con- 
firmation :  first,  before  the  board  of  land  commissioners,  the  tribunal 
of  original  jurisdiction;  then  successive  appeals  to  the  district,  circuit, 
and  supreme  courts  of  the  United  States;  in  all  of  which,  except  the 
last,  the  parties  were  entitled  to  introduce  further  evidence.  There 
were  three  hearings,  also,  in  this  case,  as  there  usually  were  in  oth- 
ers on  the  location :  before  the  surveyor  general,  the  commissioner  of 
the  general  land-office,  and  the  secretary  of  the  interior.  Surely  a 
sufficient  opportunity  was  afforded  the  government,  with  so  much  aid 
from  vigilant  adverse  claimants,  to  discover  and  bring  to  light  any 
weakness  in  the  title,  or  any  error  or  fraud  in  the  location.  If  these 
tribunals  have  not  been  able,  after  so  long,  patient,  and  exhaustive  a 
course  of  litigation,  to  properly  settle  the  points  in  controversy,  then 
there  is  little  hope  now,  by  a  new  course  of  litigation  in  the  courts  of 
ordinary  jurisdiction,  of  reaching  a  correct  result. 

In  vieV  of  all  the  circumstances  surrounding  this  case,  in  connec- 
tion with  the  long  time  that  has  elapsed  since  the  issue  of  the  patent, 
we  think  the  equity,  if  any  there  be,  stale,  and  that  it  would  be  to  the 
last  degree  inequitable  to  annul  the  patent  in  question,  or  reopen. the 
controversy  as  to  the  proper  location  of  the  grant.  There  should  be 
some  time,  in  the  life-time  of  a  generation,  when  land  titles  derived 
from  Mexico  through  the  United  States  should  become  "settled," — 
some  time  when  the  United  States  should  themselves  cease  to  litigate, 
or  allow  private  parties  in  their  name  to  litigate,  with  their  grantees 
the  titles  to  lands  depived  through  them  from  the  Mexican  govern- 
ment, and  confirmed  and  finally  located  by  the  government  itself.  The 
interests  of  litigants  themselves,  of  the  state  of  California,  of  the  United 
States  at  large,  s.nd  the  interests  of  public  justice,  and  the  public 
peace,  require  that  an  end  be  put  to  this  kind  of  litigation. 

In  closing,  we  venture  a  single  observation  upon  the  practice  which, 
unfortunately,  as  we  think,  to  some  extent  prevails,  of  allowing  pri- 
vate parties  to  litigate  their  claims,  of  the  character  in  question,  in 
the  name  of  the  United  States.  The  United  States  either  have  a  par- 
amount interest  in  the  lands  adversely  claimed  by  private  parties, 
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which  jnstifies  them  in  suing  snob  parties  to  enforce  their  rights,  or 
they  are  legally  or  equitably  bound  to  some  third  party,  lawfully  de- 
riving title  under  the  United  States,  to  maintain  the  title  in  the  courts 
for  the  benefit  of  sach  parties ;  or  else  they  have  no  Bucb  interest  as 
to  justify  litigation,  or  are  not  legally  or  equitably  bound  to  lit^te 
the  title  for  the  benefit  of  such  other  parties.  It  seems  to  us,  there- 
fore, that  if  the  United  States  have  such  title  or  interests  as  justi- 
fies litigation,  or  if  they  are  legally  or  equitably  bound  to  maintain 
the  title  for  the  benefit  of  parties  deriving  title  under  them,  then  the 
United  States  ought  to  pay  the  expenses,  and  take  the  control  and  re- 
sponsibility of  the  suits,  and  not  require  an  indemnity  for  costs  from 
private  parties,  and  turn  the  litigation  over  to  them.  If,  on  the  other 
hand,  they  have  no  such  interest  in  the  subject-matter  of  litigation, 
and  are  under  no  obligation  to  protect  parties  deriving  title  under 
them,  then  the  United  States  ought  not,  upon  indemnity  against  costs, 
or  otherwise,  to  allow  the  use  of  their  name,  thereby  lending  dignity 
to  the  suit,  to  one  set  of  private  parties,  who,  in  consequence  of  lapse 
of  time,  want  of  equity,  or  for  other  reasons,  have  no  rights  upon 
which  a  suit  can  be  maintained  in  their  own  names  to  harass  with 
protracted,  tedious,  and  expensive  litigation,  another  class  of  citizens 
claiming  title  under  the  same  government.  And  the  fact  of  requir> 
ing  indemnity  for  costs,  and  of  turning  over  the  whole  matter  of  liti- 
gation to  the  indemnifying  parties,  seems  to  us  to  be  a  strong  indi- 
cation that  the  government  has'  grave  doubts  as  to  its  having  an  in- 
terest in  the  controversy,  or  of  its  being  under  any  obligation  to  litigate 
for  the  benefit  of  others,  sufficient  to  justify  their  taking  control  or 
paying  the  costs  of  the  litigation.  In  view  of  the  long  struggle  to  "set- 
tle" private  land  titles  under  Mexican  grants  in  California,  and  in 
the  interest  of  the  stability  of  land  titles' and  of  the  public  peace,  it 
is  to  be  earnestly  hoped  that  in  future  this  privilege  of  using  the  name 
of  the  United  States  for  the  accomplishment  of  private  ends  will  be 
more  sparingly  granted,  and  only  granted  upon  the  most  urgent  oc- 
casion, if  such  occasion  there  can  be.  It  appears  to  us  that  leave 
to  use  the  name  of  the  government  for  purposes  of  litigation  should 
not  be  granted  upon  the  representation  of  private  parties,  confessedly 
not  verified  or  supported  by  any  substantial  evidence  produced  by 
them. 

The  bill  mnst  be  dismissed ;  and  it  is  so  ordered.  We  regret  our 
inability  tp  impose  ccwts  upon  the  real  prosecutors  of  this  suit. 


Laches  as  defense  in  suits  by  United  States.  See  S.  v.  Southern  Colo- 
rado  Coal  *  Totpn  Co.  18  .Fed.  Rep.  273,  and  U.  S.  v.  Beebee,  17  Fed.  Rep  36. 

9ait8  against  state  and  state  ufBcera.  See  Parsons  v.  itarpe,  ante,  113,  and 
Baltimore  A  0.  B.  Co.  t.  Allen,  17  Fed.  Bef.  171.  and  note,  188-197.— -[Ed. 
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The  Lydian  Monarch. 
{DiMtriet  Court,  D.  New  Jersey.   March  21, 1888.) 

1.  CARRIBH8  or  Goods  bt  Water— Bill  of  Ladino— Ezoeptions  —  Ii'erils  op 

TBB  Sha— Dakagb  to  Caroo— Bqrden  of  Proof. 

Where  a  bill  of  lading,  coataioiDg  an  exemptloa  from  llabiUt)^  for  damages 
caased  br'perila  of  the  sea,  ackaowledges  the  receipt  of  goods  "  in  good  order 
and  condition,"  and  such  goods  are  damaged  by  sea  water,  it  is  incumbent  on 
the  carrier  to  prove  that  the  loss  was  occasioued  by  perils  of  the  sea.  Evidence 
insufficient  to  show  that  the 'damage  was  caused  by  perils  of  the  sea. 

2.  Same — Limitation  of  Liability — Invoice  Value. 

A  proviaioQ  in  a  bill  of  lading  that "  the  sliip-owuerls  not  to  be  liable  for  any 
damage  to  the  goods  *  *  *  in  any  case  for  more  than  the  invoice  or  de- 
dared  valae  of  the  goods,  whichever  shall  be  tlie  least,"  is  reasonable,  and  will 
be  enforced  in  case  of  damage  to  the  goods ;  following  Hart  v.  Pennaulvania  B. 
Co.  7  Ted.  Ubp.  630;  8.  C.  6  Sup.  Ck.Rep.  161;  axid Th*  HoAH,  18  FKD.  Rbp. 
459. 

Libel  in  rem* 

See  (6  Bro.,  for  libelant. 

ButleTf  Stillman  <6  Huhhard,  for  respondent. 

Nixon,  J.  The  libel  was  filed  in  the  case  to  recover  damages  for 
injarj  to  merchandise,  to-wit,  21  bales  or  packages  of  btirlaps>  on  the 
voyage  of  the  steam-ship  Lydian  Monarch  from  Dundee,  in  Seotlandt 
to  the  port  of  New  York,  the  libel  alleging  that  the  master,  officers, 
and  crew  of  said  steamer  so  ne^igently  and  carelessly  conducted  them- 
selves  that  one  or  more  of  the  side-ports  were  insufficiently  or  inse- 
curely fastened,  by  means  whereof  sea  water  ran  into  the  said  vessel 
and  upon  the  cargo,  and  greatly  damaged  the  goods  aforesaid.  The 
shippers  were  James  Duncan  &  Co.,  of  Dundee,  and  the  bill  of  lading 
aciuiowledges  that  the  said  packages  were  received  on  board  in  good 
order  and  well  conditioned/ and  that  they  were  to  be  delivered  to  the 
libelant  in  New  York  in  like  good  order  and  well  conditioned,  subject, 
nevertheless,  to  a  large  number  of  exceptions  and  restrictions,  which 
it  is  not  pertinent  to  the  case  to  fnlly  enumerate.  Among  these  lim- 
itations to  the  liability  of  the  ship-ovners  were  the  following :  They 
were  not  to  be  liable  (1)  for  any  damage  which  arose  from  perils  of 
the  seas;  nor  (2)  in  any  case  for  more  than  the  invoice  or  declared 
value  of  the  goods. 

The  steamer  sailed  from  Loudon  on  March  30,  1884,  an^  arrived 
at  her  port  in  New  York,  (Jersey  City,)  on  the  fourteenth  of  April  fol- 
lowing. The  consignees  paid  the  freight  and  duties  before  the  mer- 
chandise was  delivered  to  him.  When  delivered  from  the  ship,  he  dis- 
covered that  twenty-six  or  seven  of  the  bales  were  more  or  less  dam- 
aged by  sea  water.  He  sent  at  once  for  an  insurance  appraiser,  Mr. 
Cleveland,  who  examined  the  goods,  and  reported,  as  an  expert,  that 
21  bales  were  badly  damaged,  and  that  the  best  disposition  for  all 
concerned  was  to  sell  the  same  at  public  sale,  giving  interested  par- 
ties notice  of  the  sale.  Acting  on  this  advice,  he  sent  the  21  bales 
to  the  auctioneers  Field,  Chapman  &  Fenner,  and  gave  notice  to  the 
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recognized  agents  of  tbe  steam-ship  oompany,  Patton,  Yickers  &  Co., 
of  the  time  and  plaoe  of  sale,  and  that  the  steamer  wontd  be  held  for 
all  loss  sustained.  The  sale  was  made,  and  the  net  proceeds  realized 
were  $3,110.87,  from  whioh  sum  the  libelant  claims  should  be  de- 
ducted $43.35.  the  amount  of  the  damages  to  the  other  bales  not  sold, 
and  the  further  sum  of  $20  paid  to  the  appraiser  for  his  certificate 
of  loss.  He  then  proves  the  valae  of'  burlaps  in  good  condition,  in 
ihe  New  York  market,  on  that  day;  claims  that  the  bales  sold  were 
worth  $3,771.47,  and  demands  of  the  respondent  the  difference  be- 
.tween  these  sums  as  the  measure  of  his  loss. 

Two  questions  are  thus  presented:  (1)  Was  the  injury  to  mer- 
chandise caused  by  perils  of  the  sea,  for  which  the  vessel  is  not  respon- 
sible? (S)  If  not>  has  the  libelanti  under  a  proper  construction  of 
the  bill  Of  lading,  sastained  any  damage  for  which  the  respondent  is 
liable?  - 

1.  The  bill  of  lading  acknowledging  that  the  burlaps  was  delivered 
to  the  steamer  in  good  order  and  condition,  and  the  proofs  showing  that 
it  was  damaged  by  sea  water,  it  is  incumbent  on  the  respondent  to 
prove  that  the  loss  was  occasioned  by  perils  of  tbe  sea.  Failing  in 
this,  the  company  is  liable  for  the  damage  sustained.  Hooper  t. 
Rathbone,  Taney,  519.  It  seems  to  be  acknowledged  that  the  dam- 
age was  caused  by  sea  water  leaking  into  the  compartment  where  the 
'goods  were  stowed  through  cargo  port  No.  4.  The  steamer  has  eight 
of  these  ports,  iour  on  each  side,  less  than  two  feet  square  in  siae, 
through  which  the  eai^  is  loaded  until  the  lower  side  of  the  port  is 
brought  down  to  the  water-line ;  they  are  then  closed  with  an  iron 
door  on  hinges,  and  secured  with  two  cross<bars  and  four  nutted  bolts. 
The  joints  are  made  water-tight  by  the  use  of  a  mixture  of  white  and 
red  lead.  This  is  necessary,  as  the  ports  are  partly  under  water  when 
the  vessel  is  loaded. 

The  theory  of  the  libelant  is  that  cargo  port  No.  4  was  negligently 
closed  and  fastened  by  tbe  carpenter,  whose  duty  it  was  to  see  that 
they  were  all  made  secure  and  water-tight  before  sailing.  The  re- 
spondent, on  the  other  hand,  assnmes  that  it  was  properly  fastened, 
but  that  the  screws  worked  "slack"  during  ibe  voyage  on  account  of 
the  rough  weather  which  the  steamer  encountered.  It  is  somewhat 
significant  that,  although  the  carpenter  was  on  the  stand  as  a  wit- 
ness, he  was  asked  nothing  about  closing  this  particular  port ;  and  the 
only  proof  we  have  on  the  subject  is  the  ordinary  presumption  that 
when  one  is  charged  with  a  duty  he  is  supposed  to  properly  perform 
it.  It  is  also  to  be  observed  that,  although  it  was  the  duty  of  the  re- 
spondent to  show  that  the  leakage  was  caused  by  perils  of  the  sea,  we 
have  no  evidence  of  any  storm,  except  general  statements  that  the 
pea  was  rough  at  times,  and  the  vessel  labored  heavily.  I  think  the 
respondent  has  failed  to  show  affirmatively  that  perils  of  the  sea  caused 
tbe  damage. 

2.  The  suit  is  based  upon  the  claims  of  the  libelant  that  the  meas- 
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ure  of  damages  which  he  is  entitled  to  receive,  is  the  difference  be- 
tween what  was  realized  on  the  sale  of  the  damaged  goods,  and  their 
market  value  in  New  York  at  the  time  of  the  sale.  It  is  conceded 
that  this  is  the  general  mode  of  computing  damages,  in  the  absence 
of  any  agreement  to  the  contrary.  But  these  goods  were  shipped 
under  a  bill  of  lading  which,  in  express  terms,  limited  the  shipper  or 
consignee  to  a  different  and  smaller  rate  of  compensation  in  the  case 
of  loss.  Its  language  is  that  "the  ship-owner  is  not  to  be  liable  for 
any  damage  to  the  goods,  *  *  *  in  any  case,  for  more  than  the 
invoice  or  declared  value  of  the  goods,  whichever  shall  be  the  least." 
Is  such  a  limitation  of  liability  on  the  part  of  the  ship-owner  one 
which  the  court  ought  to  enforce  ?  In  analogy  to  the  settled  doctrine 
that  a  common  carrier  cannot  relieve  himself  from  the  consequence 
of  his  own  fraud  by  any  stipulation  in  a  bill  of  lading,  the  courts 
have  been  quite  reluctant  to  give  effect  to  any  clause  or  contract 
which  tends  to  lessen  his  liability,  when  tha  loss  is  occasioned  by  his 
own  negligence,  but  it  is  now  settled  that  they  will  recognize  such 
limitations  when  they  seem  to  be  just  and  reasonable. 

The  question  came  before  Judge  McGsABTiin  the  case  o^  Hart  v. 
Pennsylvania  R.  Co.  7  Fed.  Bep.  630,  which  was  a  suit  to  recover  dam- 
ages for  the  negligence  of  the  defendant  company  in  transporting  the 
plaintiff's  horses  from  Jersey  City  to  St.  Louis.  One  of  the  horses,  val- 
ued at  $15,000,  was  killed,  and  others  greatly  injured.  The  shipper 
took  from  the  defendant  a  bill  of  lading,  containing^  amongst  other 
things  the  printed  condition :  "That  the  carrier  assumed  a  liability 
on  the  stock  to  the  extent  of  the  following  agreed  valuation :  If  horses, 
*  *  *  not  exceeding  $200  each;  if  a  chartered  car,  on  the  stock 
and  contents  in  the  same,  not  exceeding  $1,200  for  the  car-load." 
The  horses  were  not  shipped  in  a  chartered  car,  and  the  question  was 
whether  the  limitation  of  $200  on  each  horse  should  be  applied.  The 
learned  judge  held  that  it  was  a  just  and  reasonable  limitation  of 
the  carrier's  liability,  and  ought  to  be  enforced,  and  directed  the  jury 
to  assess  the  damages  in  a  sum  not  exceeding  $200  on  each  horse 
killed  or  injured.  The  case  was  carried  up  by  writ  of  error,  and  the 
supreme  court  has  recently  affirmed  the  judgment  of  the  court  below. 
See  Hart  v.  Penngylvania  R.  Co.  6  Sup.  Ct.  Eep.  151. 

In  The  Hadji,  18  Fed.  Bep.  459,  Judge  Brown,  of  the  Southern 
district  of  New  York,  considered  a  stipulation  of  a  bill  of  lading  in 
the  exact  words  of  the  contract  in  the  present  case  to  be  just  and 
reasonable,  and  in  a  well-considered  opinion  found  abundant  author- 
ity for  so  doing. 

A  decree  must  be  entered  for  the  libelant,  and  a  reference  ordered 
to  ascertain  the  damages.  The  amount  due  must  be  adjusted  upon 
the  above  principle  of  computation,  and  if  it  should  turn  out  that  the 
libelant  has  received  from  the  sale  of  the  damaged  goods  the  invoice 
price,  after  deducting  the  costs  of  importation,  sale,  et6.|  the  libel 
will  be  dismissed. 
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Paqusttb  V,  A  Gaboo  of  Lumbbb. 


(DUMet  Courts  8.  B.  Km  Tork.   Vtibmuf  28.  1885.) 


Dbkdbragb — Vis  MAJOR-^OBmarcmur  bt  Fibb  Dbfabthbht— Custoh. 

A  canal-boAt^  laden  with  lumber,  ws3  sent  to  discbarge  at  the  whurf  of  S.  Sd 
Co.,  who  had  bought  the  lumber  ot'  the  shipper's  agent.  When  she  bad  been 
diacharging  there  about  two  hours  a  tire  broke  out  in  B.  &  Co.'s  lumber  yard, 
adjoiaing,  and  two  flre  department  boats,  coming  up  along-side  the  canal-ooat, 
laid  how  across  lier,  so  as  to  prevent  the  further  discharge  ol  the  cargo.  This 
continued  some  four  or  five  days,  after  which  the  residue  of  the  cargo  was 
discharged.  The  owner  of  the  canal-boat  libeled  the  lumber  for  demurrage. 
No  bill  of  lading  was  pat  in  evidence,  but  it  was  proved  tliat,  by  the  custom  in 
the  lumber  trade,  four  or  dve  lay  days  upon  such  cargoes  were  uUowed,  and 
that  it  was  the  duty  of  the  captain  of  the  boat  to  put  the  lumber  on  the  wlinrf, 
the  obligation  of  the  receiver  under  the  custom  being  only  to  furnish  a  proper 
berth  and  room  on  the  dock  to  receive  the  lumber,  so  tltat  it  might  be  dU- 
'charged  within  that  period.  Such  berth,  facilities,  and  room  were  furnished 
by  8.  ft  Co.  Hdd,  that  the  burden  was  upon  the  libelant  to  prove  that  some 
fault  of  8.  &  Co.  caused  the  delav;  that  when  it  became  necessary  for  the  flre 
department  to  use  the  position  where  the  canal-boat  lay,  it  was  the  duty  of  8. 
&  Co.  to  provide  means  to  discharge  elsewhere,  and  they  would  have  been  lia- 
ble had  it  appeared  that  the  subsetiuent  delay  was  caused  by  their  inability  \q 
do  so.  But  the  evidence  showed  that  the  firemen  would  not  allow  the  boat  to 
be  moved,  and  that  the  libelant  was  unable  to  move  her;  hdd,  that  the  ob- 
Btruction  caused  by  the  fire  department  was  In  the  nature  of  a  superior  force, 
for  which  8.  A  Oo.  were  not  responsible ;  and  that  the  loss  must  remain  where 


In  Admiralty. 

Hyland  t£  ZabrUlae,  for  libelant. 
Ooodrieh,  Deady  d  Piatt,  for  respondents. 

Browk,  J.  The  libel  in  this  case  was  iiled  to  recover  damages  in 
the  nature  of  demurrage  for  seven  days'  detention  of  the  canal-boat 
Mary  A.  Bigelow^  in  the  delivery  of  the  lumber  libeled,  to  G.  L. 
Schuyler  &  Co.,  Forty-second  street,  East  river.  The  lumber  was 
brought  from  Canada,  oonaigned  to  the  shipper's  agent  here,  and  by 
Mm  sold  to  Schuyler  &  Co.  The  boat  arrived  September  17,  1883, 
reported  to  the  agent,  and  on  that  day  was  directed  to  Schuyler  & 
Co.'b  dock,  where  she  arrived  on  the  morning  of  the  18tfa.  It  was 
proved  that,  by  the  custom  in  the  lumber  trade,  four  or  five  lay  days 
upon  BQoh  cargoes  were  allowed,  and  that  it  was  the  duty  of  the  cap- 
tain of  the  boat  to  pat  the  lumber  upon  the  wharf;  the  obligation  of 
the  receiver,  according  to  the  custom,  being  only  to  furnish  a  proper 
berth  and  room  on  the  dock  to  receive  the  lumber  so  that  it  might 
be  dischai^ed  within  four  days  after  reporting  arrival.  A  proper 
berth,  faeilities,  and  room  for  nnloading  were  furnished  by  Schuy- 
ler ft  Go.  on  the  SOtfa,  and  at  7  a.  it.  on  the  morning  of  that  day  the 
boat,  having  been  hauled  to  her  berth,  commenced  to  discharge.  Two 
days  were  sufficient  time  to  discharge  the  lumber  after  commencing, 
and  only  that  time  was  finally  employed  in  the  actual  work  of  dis- 
charge. But  about  two  hotirB  after  eommenoing  the  discharge  a  fire 
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broke  out  in  the  yard  of  Schuyler  &  Co.,  and  two  fire-boats  belonging 
to  the  fire  department  came  up  to  the  wharf,  made  fast  along  the 
outside  of  the  libelant's  boat,  and  ran  several  lines  of  hose  across 
his  boat,  so  as  to  prevent  any  further  discharge  of  the  lumber.  This 
continued  some  four  or  five  days,  after  which  the  fire-boats  moved 
away,  and  the  residue  of  the  lumber  was  discharged. 

The  liability  for  demurrage,  or  damages  in  the  nature  of  demurrage, 
must  rest  either  upon  express  contract,  or  neglect  of  some  duty  im- 
posed by  law  or  custom.  Where,  by  the  terms  of  the  bill  of  lading, 
the  consignee  has  bound  himself  to  discbarge  the  vessel- within  a  cer- 
tain time,  he  most  bear  all  risks  of  interruption.  In  this  case  there 
was  no  bill  of  lading  pat  in  evidence;  consequently,  the  only  ground 
of  liability  is  some  neglect  of  duty  by  Schuyler  &  tio.  Under  the 
custom  allowing  them  four  or  five  lay  days,  they  were  only  bound  to 
furnish  reasonable  facilities  for  the  captain  to  discharge,  by  provid- 
ing him  with  a  suitable  berth  and  space  in  which  to  discharge  the 
lumber  within  that  time.  When  it  became  necessary  for  the  fire  de- 
partment to  make  use  of  the  position  where  the  canal-boat .  was,  I 
think  it  was  the  duty  of  Sohuyler  &  Co.,  under  this  custom,  to  pro- 
vide means  to  discharge  elsewhere,  as  much  as  though  the  wharf  at 
that  place  had  tumbled  down,  or'become  unsafe  through  the  elements, 
such  as  ice  or  storm,  (Bowen  v.  Decker,  IS  Fed.  Bep.  751 ;)  and  any 
delay  in  furnishing  such  facilities  would  be  at  their  risk,  because  cov- 
ered by  the  four  or  five  lay  days  allowed  by  the  custom.  Had  it 
clearly  appeared  that  that  delay  was  solely  in  consequence  of  their 
inability  to  furnish  any  other  berth,  I  should  hold  them  liable  for  the 
interruption  through  the  fire.  But  the  evidence  does  not  establish 
this.  On  the  contrary,  it  indicates  that  the  firemen  would  not  allow 
the  libelant's  boat  to  be  moved,  because  it  would  interrupt  their  work. 
The  foreman  testified  that  he  endeavored  to  get  the  fire-boats  to  let 
the  canal-boat  out,  so  as  to  go  to  another  place;  but  the  firemen  said 
it  could  not  be  done,  and  refused  to  allow  the  boat  to  be  moved.  The 
libelant  had  employed  Schuyler  &  Go.  to  discharge  the  boat.  He 
made  no  request  of  the  firemen  to  be  permitted  to  remove  elsewhere. 

The  burden  of  proof  is  upon  the  libelant  to  show  that  some  fault 
of  the  respondents  caused  ike  delay.  Fith  v.  One  Hundred  and  Fifty 
Tons,  etc.,  20  Fed.  Ebp.  201.  Whether  Schuyler  &  Co.  had  any  other 
available  berth  or  not  (which  does  not  clearly  appear  on  the  evidence) 
is  immaterial,  if  the  libelant  was  in  fact  unable  to  move  his  boat  so  as 
to  avail  himself  of  it ;  and  such  is  the  weight  of  evidence.  Schuyler 
&  Co.  are  not  responsible  merely  for  the  obstruction  caused  by  the  in- 
terference of  the  fire  department.  When  that  interruption  arose,  it 
was  equally  the  duty  of  Schuyler  &  Co.  to  provide  another  berth,  and 
the  duty  of  the  libelant  to  go  to  it  at  once.  The  risk  of  ability  to  pro* 
vide  another  berth  was  on  Schuyler  &  Co.  The  risk  of  being  &ble  to 
get  away  from  the  obstraction  caused  by  the  fire  department,  and  to 
go  to  anothec  berth,  was  nptm  the  libelant.   As  the  boat,  could  not 
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get  away  on  account  of  this  obstruction,  and  as  this  obstruction  did  not 
arise  through  any  fault  of  Schuyler  &  Co.,  the  boat  was  not  kept  there 
by  their  fault;  and  hence«tbe  delay  was  not  through  their  fault  any 
more  than  if  the  libelant's  boat  bad  been  sunk  at  the  birth  assigned, 
and  he  had  been  unable,  in  consequence,  to  put  tbe  lumber  upon  the 
wharf  within  the  time  provided  by  custom.  The  obstruction  was  in 
the  nature  of  a  superior  force;  and  if  the  libelant  could  not  extricate 
his  boat,  the  loss  must  remain  where  it  fell, — as  much  so  as  if  the  de- 
lay had  arisen  from  the  boat's  sinking  at  her  berth.  Fish  t.  One  Hun- 
dred and  Fyty  Tons,  etc.,  supra,  and  cases  there  cited;  Ford  v.  Cote<- 
worth,  L.  B.  4  Q.  B.  127, 133 ;  Cunningham  t.  Dunn,  3  G.  P.  Div.  448; 
PoBtietkwaite  v.  Freeland,  L.  B.  5  App.  Cas.  509.  621. 

Any  delay  arising  from  other  eanses  is  fully  oovend  by  tbe  amount 
tendered  and  deposited  in  court.  Tbe  libelant  will  be  entitled  to  tbe 
amount  deposited.  The  costs  mast  be  taxed  to  either  party  accord- 
ing  to  the  date  of  the  payment  of  the  money  into  oonrfc. 


ThB  SAUMDEfiB. 

(Otreuit  Ontrtt  8,  D.  JSfaiB  Terk.   Harch  24, 188fi  ) 

ADWRAttTT  Practicb— Appeal— Offer  of  Testimony  W^ithhbld  Below. 

An  appellaot  will  not  be  allowed  to  produce  testimony  upon  appeal  wtalcb 
he  has  deliberately  withheld  In  the  court  below. 

Motion  to  Suppress  Depositions. 

E.  D.  McCarthy,  for  libelant. 

Thoa.  L.  Ogden,  for  appellee. 

BuUer,  StUlman  S  Hubbard,  for  the  Saunders. 

Wallace,  J.  The-  appellee  moves  to  suppress  the  depositions  of 
witnesses  taken  in  this  court,  by  the  appellant  because,  although  the 
witnesses  were  present  at  the  instance  of  the  appellant  at  the  hearing 
in  the  district  court,  they  were  not  examined.  It  is  insisted  that  a 
party  should  not  be  allowed  to  produce  upon  appeal  testimony  which 
he  has  deliberately  withheld  in  the  court  below. 

Although  appellate  courts  in  admiralty  treat  an  appeal  as  a  new 
trial,  and  exercise  great  liberality  in  permitting  new  proofs  and  new 
pleadings  in  furtherance  of  justice,  they  are  not  constrained  by  any 
orlntnuy  tuIm  which  require  them  to  receive  testimony  which  ought 
to  have  been  produced  but  was  not  produced  in  tbe  court  of  original 
jurisdiction.  In  the  case  of  The  Maybep,  10  Wall.  419,  13  Wall.  738, 
the  supreme  court  refused  to  allow  a  commission  to  examine  wit- 
nesses foecaose  no  excuse  was  shown  in  the  moving  papers  why  the  wit- 
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nesses  were  not  examined  in  the  courts  below.  See,  also,  The  Boston^ 
1  Snmn.  331 ;  Coffin  v.  Jenkins,  3  Story,  120;  Taylor  t.  Harwood,  1 
Taney,  438.  In  FarreU  v.  Campbell,  7  Bl«tohf.  158.  Nelson,  J.,  held 
that  where  the  appellant  declined  to  appear  upon  the  hearing  in  the 
district  court,  apon  the  refusal  of  that  court  to  postpone  the  hearing, 
he  conld  not  be  permitted  to  oontest  the  merits  of  the  decree  on  ap- 
peal. 

If  parties  are  permitted  to  withhold  evidence  in  the  district  court, 
take  the  chances  of  success  without  it,  and  then  avail  themselves  of 
it  by  appeal  in  case  of  failure,  the  practice  would  tend  to  intolerable 
abuses.  It  would  be  unjust  to  the  adverse  party,  because  he  might 
prefer  to  abandon  his  case  if  the  testimony  had  been  presented,  rather 
than  incur  further  expense  and  labor  in  litigating.  It  would  be  trilSing 
with  the  court  of  original  jarisdiotion  by  invoking  its  decision  apon 
an  hypothetical  case  while  withdrawing  the  real  case  from  considera- 
tion. It  would  impose  unnecessarily  upon  a  court  of  appellate  juris- 
diction the  duty  which  appropriately  belongs  to  a  court  of  original 
jurisdiction. 

The  authorities  referred  to  justify  the  granting  of  the  motion. 
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Fbazbr  Lcbbig&tob  Go.  v.  Fb&zbb  and  others.  Partners,  etc.* 

(Cireuil  Court,  D.  Minnetota,   April,  1885.) 

JCBISDICTION  OP  CincUlT  COCRT — IkFRINOEMRNT  OF  TrADE-MARK — CiTIZENBniP. 

Ad  Illinois  corporalioa  brought  suit  in  the  United  States  circuit  court  for  the 
district  of  Minnesota  a£Rinst  S.  F.  &  Co.,  a  firm  composed  of  citizens  of  the 
state  of  Illinois,  and  their  agents,  Z.  &  ft,  who  were  citizens  of  the  stale  of 
Minnesota,  to  restrain  them  from  infringing  its  trade-mark  in  the  state  of  Min- 
nesota, on  motion  to  dismiss  for  want  of  jurlBdlctlon  on  the  ground  that 
the  substantial  controrersy  was  between  citizena  of  Illinois,  Z.  AH.  having  by 
answer  disclaimed  the  alleged  agency  and  denied  any  interest  In  the  suit,  that 
the  circuit  court  had  Juiladtetion. 

Motion  to  Dismiss. 

The  bill  of  complaint  is  filed  by  a  corporation,  citizen  of  Illinois, 
against  defendauts  to  enjoin  them  from  using  a  trade-mark  belonging 
to  the  complainant,  or  an  imitation  of  it  calculated  and  intended  to 
deceive  the  public;  and  advertising  that  they  kept  on  hand  and  were 
the  sole  agents  for  the  sale  of  sneh  axle-grease  indicated  in  trade- 
mark. The  trade-mark  used  by  complainant  is  "Frazer's  Axle 
Grease,"  printed  on  a  label,  mth  devices  and  pictures  of  wagons  with 
horses  and  drivers,  and  other  representations  of  a  peculiar  character. 
The  bill  charges  that  the  defendants  Frazer  &  Go.  manufacture  a  sim- 
ilar axle-grease,  and  attached  a  label  marked  "Superior  Axle  Grease, 
manufactured  by  Frazer  &  Co.,"  with  devices  so  nearly  alike  that 
Qsed  by  complainant  as  to  deceive  the  public ;  and  that  it  is  used  for 
the  purpose  of  fraudulently  deceiving  and  misleading  persons  who  buy 
and  use  axle-grease.  There  is  also  an  allegation  that  defendanta 
Vanz  &  Howes  are  the  agents  of  Frazer  &  Co.,  in  St.  Paul,  Minne- 
sota, for  the  sale  of  axle-grease  manufactured  by  them,  and  so  ad- 
vertise themselves,  and  are  selling  the  said  axle-grease  labeled  with 
the  devices  substantially  similar  to  the  trade-mark  exclusively  owned 
by  complainant.   An  injunction  is  prayed  for,  etc. 

The  defendants  composing  the  firm  of  Frazer  &  Go.  are  citizens  of 
Illinois.  Yanz  &  Howes  are  citizens  of  Minnesota,  and  reside  in  the 
city  of  St.  Paul.  Service  of  subpoena  is  made  on  Yanz  &  Howes,  and 
this  firm  alone  appear  and  file  an  answer,  denying  that  tbejr  are  agents 
of  Frazer  &  Co.,  and  allege  that  they  purchased  the  axle-grease  re- 
ceived and  for  sale  by  them  in  the  open  market  in  the  course  of  trade, 
and  that  they  have  no  interest  in  the  other  matters  chafed  in  the 
complaint.    Replication  is  filed. 

The  title  of  the  complainant  to  the  trade-mark  and  the  manufacture 
of  "Frazer's  Axle  Grease,"  as  set  forth  in  the  bill,  is  derived  from  cer- 
tain assignments  of  letters  patent,  and  contracts  between  the  com- 
plainant, its  grantors,  and  S.  Frazer,  one  of  the  defendants.  A 
motion  is  made  to  dismiss  bill  for  want  of  jurisdiction.   The  princi- 

>  Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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pal  reason  aBsigned  for  dismissal  is  that  the  snbstantial  controversy 
in  the  bill  is  between  citizens  of  Illinois,  and  the  defendants  Yanz 
&  Howes  have  no  interest  in  it,  and  have  diselaimed  alleged  agenoj 
in  their  answer. 

Norton  db  Morritont  for  complainant. 

John  B.  dt  W.  H.  Sanborn,  for  defendants. 

Kelson,  J.  I  suppose  the  complain'ant  could  have  brought  this 
suit  against  Yanz  &  Howes  alone.  The  controversy  between  these 
parties,  citizens  of  different  states,  is  that  defendants  advertised  that 
they  had  on  hand  for  sale  an  article  of  axle-grease,  with  a  trade- 
mark "Superior  Axle  Grease,  manufactured  by  S.  Frazer  &  Oo.,"  with 
devices  similar  to  the  trade-mark  of  the  complainant,  and  tending 
to  deceive  the  public.  The  object  of  the  suit  is  to  enjoin  Yanz  & 
Howes  from  calling  the  grease  sold  by  them  *'3aperior  Axle  Grease, 
manufactured  by  S.  Frazer  &  Co.,"  for  the  purpose  of  making  the 
public  believe  it  is  the  "Frazer's  Axle  Grease"  manufactured  by  com- 
plainant. It  is  the  imitation  of  the  device  used  by  complainants 
that  is  sought  to  be  enjoined,  and  there  is  no  reason  why  the  bill 
must  fall  because  other  parties  defendant,  not  served,  are  citizens  of 
the  same  state  as  the  complainant.  If  the  trade-mark  used  by  Frazer 
&  Co.  is  an  imitation  of  complainant's,  and  used  to  deceive  the  pub- 
lic, the  defendants  who  appear  can  be  enjoined  from  advertising  that 
they  are  the  exclusive  agents  for  the  sale  of  axle-grease  pot  np  in  the 
packages  labeled  as  chained,  and  their  denial  in  the  answer  of  agency, 
is  not  conclusive.  I  shall  deny  motion  to  dismiss  and  let  the  suit  go 
to  hearing,  when  it  can  be  more  clearly  determined  whether  the  trade- 
mark used  by  defendants  infringes  the  rights  of  the  complainant. 

Motion  to  dismisB  bill  denied. 


Central  Trust  Co,  of  New  York  v.  Ohio  Cent.  E.  Co. 

In  the  Matter  ot  the  Intervening  Petition  of  the  Ooluhbtjs,  Hockino 
VaiJiBT  &  Toledo  Baxlwat  Cohpaky,  asking  for  its  Share 
of  Earnings  under  a  Fooling  Contract. 

(Circuit  Court,  Jf.  D.  Ohio,  W.  D.  March  21, 1885.) 

Railroad  Oompanieb— Eiecdted  Pooliso  Contbact— Dispositioit  of  Pititd 
Kbalizkd  by  Receiver. 

Wbere  a  "pooling  contract"  entered  into  between  two  railroad  compaaies 
has  been  fully  executed,  and  the  profits  derived  therefrom  are  collected  and 
held  by  a  receiver  of  one  of  the  companies,  he  will  not  be  allowed  to  retain  the 
fund  thus  aoqitired,  bat  will  be  decreed  to  p«y  it  over  to  the  other  company  in 
accordance  with  the  terms  of  the  contract,  without  regard  to  the  vmlldlly  of'^the 
original  agreement. 

In  proceedings  pending  in  the  circuit  court  of  the  United  States 
for  the  district  of  Ohio,  Western  division,  at  Toledo,  brought  by  the 
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Central  Trust  Company  of  New  York  against  the  Ohio  Central  Rail- 
way Company,  for  foreclosare  of  mortgage,  etc.,  an  intervening  peti- 
tion was  filed  by  the  Columbus,  Hocking  Valley  &  Toledo  Hallway 
Company  against  the  receiver,  John  E.  Martin,  by  leave  ol  court  first 
obtamed,  in  whioh  it  claims  that  there  is  due  to  it  a  large  sum  of 
money  from  said  receiver,  on  the  excess  of  his  earnings,  while  oper- 
ating said  Ohio  Central  Bailroad  under  a  freight  pooling  contract,  re- 
ferred to  more  fully  in  the  opinion.  Upon  the  filing  of  said  interven- 
ing petition,  an  order  of  reference  was  made  to  A.  J.  Bioks,  Esq.,  as 
a  special  master,  by  request  of  coansel.  to  take  testimony,  and  report 
upon  the  three  points  stated  in  the  report  of  said  master,  which  fol- 
lows. Upon  the  filing  of  said  report,  the  questions  made  by  the  pe- 
tition and  report  were  heard  by  Justice  Matthews,  sitting  in  chambers, 
as  circnit  justice,  at  Washington,  by  request  of  ^he  circuit  judge. 

^IASTTER'B  KEPOBT  ok  the  ZHTBBTKZnHa  PETITION  OF  TEE  OOLVUBtTS,  HOOK- 
IHO  TAIXEY  A  TOLEDO  BAnJROAD  COUP  ANT. 

To  tTie  Honorable  the  Judges  of  the  Circuit  Court, 

Under  the  order  of  reference  made  in  the  abov&-entitled  cause,  upon  the  in- 
tervening petition  of  the  Columbus,  Hocking  Valley  A  Toledo  Bailroad  Com- 
pany, the  undersigned  was  directed  to  report: 

First.  "Whether  tlje  pooling  contract  mentioned  and  set  forth  in  said  pe- 
tition was  renewed  by  the  receiver  subsequent  to  his  appointment  and  ac- 
ceptance of  his  oflBce.  and  if  not,  whether  he  and  said  petitioner  recognized 
and  acted  in  good  faith  upon  the  belief  that  said  contract  was  in  force  and 
mutually  obligatory  upon  them."  Upon  this  part  of  the  order  I  report  that 
the  original  contract  was  made  between  the  Columbus,  Hocking  Valley  &  To- 
ledo Railroad,  the  Ohio  Central  Railroad,  and  the  Baltimore  &Ohio  Railroad, 
Companies,  on  the  thirteenth  day  of  January,  1883 ;  that  J.  £.  Martin  was  ap- 
pointed receiver  of  the  defendant  road  on  the  twenty-ninth  of  September, 
1883;  and  that  said  receiver,  after  bis  appointment,  while  not  formally  re- 
newing said  contract,  continued  to  recognize  it  as  in  force  by  paying  his 
monthly  assessments  of  the  expenses  of  the  pool  commission  created  by  said 
contract  as  originally  established  and  apportioned  under  it,  and  by  reporting 
to  it  the  amount  of  his  business  arising  under  the  same.  The  receiver,  in 
his  testimony  on  tins  subject,  says  in  substance  that  he  acted  upon  and  recog- 
nized said  contract  in  good  faith,  but  did  not  ask  for  instructions  from  the 
court  in  regard  to  the  continuance  of  that  pool,  for  the  reason  that  at  that 
time  it  was  not  expected  that  any  cash  balances  would  ever  accrue  under  it, 
because,  upon  the  basis  upon  which  the  business  of  the  road  had  theretofore 
been  conducted,  he  expected  to  come  out  just  about  even  on  the  pooling  busi- 
ness at  the  end  of  the  year.  It  therefore  appears  very  clearly,  from  the  testi- 
mony of  all  concerned,  that  both  of  said  parties  to  the  contract  recognized  it 
and  acted  in  good  faith  upon  the  belief  tiut  it  was  in  force  and  mutually  ob- 
ligatory upon  them. 

Second.  The  second  subject  referred  to  in  said  order  directs  the  master  to 
"ascertain  and  report  what  caused  the  inequalities  in  the  earnings  of  said  con- 
tracting parties,  and  whether  the  diminished  earnings  of  the  petitioner  arose 
from  any  dereliction  or  fault  on  its  part,  and  if  so  he  will  state  what  such 
fault  or  dereliction  was.  Upon  this  part  of  the  case  the  master  will  report 
fully  the  facts  and  state  explicitly  the  equities  of  the  respective  parties  as  he 
shall  find  them  to  exist."  In  the  contract  entered  into,  as  aforesaid,  the  per- 
centage of  business  to  be  allowed  each  of  the  parties  thereto,  was  apportioned 
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upon  the  basis  of  the  actual  coal  transportation  of  each  road  for  some  years 
previous.  Ttiis  actual  business  showed  that  the  coal  produced  along  the  line 
of  road  of  the  petitioner  entitled  it  to  54}^  per  cent.,  and  the  Ohio  Central  to  27 
per  cent.,  of  the  coal  transportation  business  originating  within  the  territory 
named  in  said  contract.  The  business,  as  conducted  under  said  contract  by 
the  roads  named,  shows  that  each  earned  about  its  apportioned  per  cent,  up 
to  some  time  about  July,  188i.  About  that  time  the  petitioner  herein,  witli- 
out  any  fault  on  its  part  so  far  as  the  evidence  before  me  discloses,  suddenly 
lost  substantially  all  of  its  coal  transportation  business,  because  of  a  disagree- 
ment between  the  owners  and  operators  of  the  coal  mines  along  its  tine  of 
road,  and  the  employe  and  miners  therein.  The  petitioner  was  not  itself  a 
producer  and  miner  of  coal,  nor  had  it  any  interest  as  stockholder,  or  other- 
wise, in  any  coal  producing  company  along  its  line  of  road.  Said  disi^ree- 
ment  between  the  producers  and  miners  of  coal  was,  therefore,  a  matter  which 
it  could  not  control,  except  so  far  as  it  might  influence  the  differences  be- 
tween the  producers  and  miners  by  concessions  in  prices  of  transportation. 
The  evidence  before  me  shows  that  such  concession  was  made  on  the  part  of 
petitioner  and  other  parties  to  said  contract,  on  all  coal  shipped  to  Columbus, 
by  way  of  effort  to  reconcile  and  compromise  the  difiEerences  between  the 
operator^  and  their  employes,  and  affoixl  them  a  basis  for  a  compromise,  and 
thereby  avert  the  long  and  ruinous  strike  that  has  prevailed  in  the  mining  re- 
gions penetrated  by  its  line  of  road.  These  differences,  however,  were  not 
adjusted,  and  for  several  months  there  was  a  substantial  suspension  of  coal 
transportation  upon  the  petitioner's  road.  In  the  mean  time  the  mines  along, 
and  tributary  to,  the  line  of  tlie  Ohio  Central  road  continued  to  produce  coal, 
and  the  shipments  over  said  road  increased.  In  this  way  and  for  this  reason, 
large  inequalities  in  the  earnings  of  the  parties  to  said  contract  arose,  and 
the  Ohio  Central  Railroad  received  a  great  excess  of  coal  business  above  the 
percentage  allotted  under  the  contract.  For  the  reasons  above  stated,  it  does 
not  appear  from  the  evidence  before  me  that  the  diminished  earnings  of  the 
petitioner  under  said  contract  was  the  result  of  any  fault  on  its  part. 

The  evidence  shows  that  the  contract  which  wa-i  in  force  when  the  receiver 
of  the  defendant  road  was  appointed,  and  which  he  has  since  recognized,  af- 
forded to  shippers  of  coal  along  the  lines  of  the  railroads  which  are  parties 
thereto,  rates  of  transportation  as  low,  if  not  lower,  than  was  charged  by  any 
other  railroad  companies  in  the  state,  quantities  and  distances  being  equal. 
Tlie  facilities  afforded  to  shippers  and  the  rates  for  transportation  were  uni- 
form, and  fixed  for  a  definite  period.  They  were  not  higher  than  had  been 
charged  the  public  under  the  sharpest  competition  existing  before  the  contract 
was  made.  So  far,  therefore,  as  the  facts  before  me  show,  the  parties  to  this 
contract  entered  into  it  free  from  any  conspiracy,  or  intent,  to  impose  upon 
the  public  higher  rates  for  transportation,  or  to  give  fewer  facilities  for  the 
transaction  of  the  public  business,  than  had  before  been  afforded  by  them,  or 
than  was  offered  by  other  lines  in  the  state;  and  if  the  contract  is  to  lie  en- 
forced, they  stand  upon  the  same  footing,  so  far  as  the  equities  between  them 
are  to  be  adjusted.  The  inequality  in  their  earnings  was  not  caused  by  fanlt 
of  one,  or  procurement  of  the  otlier,  but  was  the  result  of  influences  neither 
party  originated  or  controlled,  and,  therefore,  if  the  contract  is  one  which  the 
court  can  recognize  and  enforce,  the  petitioner  is  justly  entitled  to  the  net 
profits,  which  have  accrued  to  the  receiver  upon  the  excess  of  coal  business 
which  went  over  his  line  of  road,  growing  out  of  the  suspension  of  the  coal 
traffic  on  petitioner's  road,  as  hereinbefore  stated. 

Third.  I  am  further  required  by  the  order  of  reference  to  "show  what 
amount,  if  anything.  Is  due  petitioner  under  said  contract  in  the  event  it  is 
enforced.  '*  I  have  not  had  presented  to  me  the  detailed  statement  of  the  busi- 
ness done  by  the  roads  affected  by  this  contract,  as  shown  by  their  reports  to 
the  pool  commission,  but  the  testimony  shows  that  the  receiver  has  trans- 
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p(nted  a  large  excess  over  what  his  percentage  of  bosiiieBS  ander  the  contract 
would  have  been,  but.  for  various  reasons  stated  at  length  by  him.  he  claims 
that,  even  if  the  contract  is  to  be  enforced,  it  should  not  be  literally  applied  as ' 
to  his  earnings.  The  petitioner,  by  its  officers  and  counsel,  f»ncur  in  the  re- 
ceiver's views  in  this  respect,  and  I  therefore  accept  his  figures  as  fair,  and 
report  that  if  the  contract  is  enforced  there  is  due  to  the  petitioner,  the  Colum- 
bus, Hocking  Valley  &  Toledo  Bailroad  Company,  from  the  receiver  of  the 
defendant  road,  the  sum  of  950,000. 

The  parties  Interested  were  sewed  with  due  notice  of  the  hearing  before 
ine.  The  complainant  was  represented  by  its  counsel,  Swayne,  Swayne  & 
Hayes,  and  the  receiver  appeared  in  pei-sou  and  testified  pursuant  to  notice 
and  request  from  me.  The  petitioner  was  represented  by  Judge  Bueke.  All 
the  testimony  taken  before  me  is  filed  herewith,  marked  Exhibit  A,  and,  with 
thiB  report,  is  respectful^  submitted. 

[Signed]  A.  J.  Ricks,  Special  Master. 

BuUeTtSl^man  d  Hubbard  and  Stcayne,Swaynt  d  Hayes,  tot  Cen- 
tral Trnst  Go.>  tbe  eomplainants  in  the  original  prooeodings. 

Stevenson  Burke,  for  the  intervening  petitioners. 

Matthews,  Jnstioe.  The  petitioner  prays  for  an  order  directing 
the  receiver  in  this  cause  to  pay  over  to  it  the  earn  of  $50,000,  in 
his  bonds,  claimed  to  be  due  to  it  under  a  contract  entered  into  Jan- 
nary  13,  1883,  between  the  petitioner,  the  Ohio  Central  Bailroad 
Company,  and  the  Baltimore  &  Ohio  Bailroad  Company.  The  con- 
tract is  of  that  description  known  as  pooling  contracts,  and  had  ref- 
erence to  the  coal  business  of  the  several  roads,  in  respect  to  which 
they  were  competitors.  It  provided  that  the  bnsiness  and  earnings 
of  the  parties  should  be  equalized  upon  the  basis  of  54^  per  cent,  to 
the  petitioner,  27  per  cent  to  the  Ohio  Central,  and  18^  per  cent,  to 
the  Baltimore  &  Ohio  Bailroad  Company,  the  prices  of  transportation 
being  fixed  by  commissioners  appointed  under  the  contract,  and  at 
the  end  of  each  year  the  joint  earnings  from  this  business,  of  which 
a  separate  account  should  be  kept,  were  to  be  divided  according  to 
the  same  percentme,  any  excess  received  by  a  party  to  be  paid  over, 
after  deducting  one-half  for  the  cost  of  carriage. 

This  contract  was  in  force  and  in  operation  between  the  parties 
when  the  bill  was  filed  in  this  case,  and  the  receiver  was  appointed. 
No  specific  directions  in  regard  to  it  were  given  to  the  receiver  at  the 
time  of  his  appointment,  or  since,  and  thinking  the  contract  fair, 
reasonable,  and  probably  beneficial,  he  has  continued  to  act  under 
it.  The  percentages  for  division  agreed  upon,  it  appears,  fairly  rep- 
resent the  proportions  according  to  which  the  bnsiness  had  been  pre- 
viously diwded  between  the  roads,  when  operating  in  competition, 
axiA  the  object  of  the  arrangement  was  to  maintain  what  the  parties 
should  deem  to  be  reasonable,  but  remunerative,  prices  of  transporta- 
tion by  taking  away  the  motive  for  cutting  rates.  In  consequence  of 
the  strike  among  the  miners  in  the  coal  region  through  which  their 
roads  run,  the  amount  of  coal  transported  during  the  past  year  over 
the  petitioner's  road  has  been  greatly  reduced  below  its  usual  propor- 
tion, and  that  of  the  road  of  the  Ohio  Central  relatively  increased. 
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and  in  oonseqaenoe  a  fund  of  $50,000,  net  reoeipts.  arising  from  that 
excess,  has  acoumnlated  in  the  hands  of  the  recetTer.   The  order  to 

pay  it  over,  in  accordance  with  the  terms  of  the  contract  asked  for 
by  the  petitioner,  is  resisted  by  the  complainant  in  this  suit  on  behalf 
of  the  mortgage  bondholders,  who  are  prosecuting  the  suit  for  a  fore- 
closure and  sale.    The  grounds  of  objection  are: 

First,  that  contract  is  illegal,  being  in  restraint  of  trade,  and  void,  as  con- 
trary to  public  policy;  second,  that  it  is  void  as  ultra  vires,  tlie  Ohio  Central 
Bailroad  Company  having  no  corporate  power  to  enter  into  it;  third,  tliat  the, 
receiver  was  not  authorized  to  recognize  and  continue  it  In  operation.  ' 

In  my  opinion  the  receiver  was  well  warranted  in  recognizing, 
adopting,  and  continuing  in  operation  the  contract  in  question.  As 
an  officer  of  the  company  at  the  time  it  was  made,  he  participated  in 
its  execution  and  entered  into  it  oiT  behalf  of  his  company,  believing 
it  to  be  a  reasonable,  just,  and  useful  arrangement  oh  behalf  of  all  the 
interests  he  was  bound  to  consult,  both  public  and  private.  He  was 
selected  and  appointed  as  a  receiver  in  this  cause  at  the  instance  of 
the  complainant,  and  the  bondholders  whom  it  represents.  It  was 
not  then  thought  necessary  or  expedient  to  limit  his  discretion  in  the 
practical  management  of  the  road,  thus  placed  in  his  hands,  by  any 
express  instructions.  The  existence  of  this  contract,  it  must  be  pre- 
sumed, was  well  known  to  those  who  are  now  seeking  to  repudiate  it ; 
if  not,  it  might  have  been  by  the  exercise  of  the  slightest  diligence. 
In  consequence  of  casualties  not  foreseen  at  the  beginning,  it  has 
eventuated  in  the  accumulation  of  the  cash  balance  now  in  contro- 
versy. The  contract  has  been  fully  executed  as  to  the  transactions 
and  business  out  of  ^hich  that  balance  has  grown. 

The  question  now  presented  to  me  is  not  whether  an  unperformed 
and  executory  contract  shall  be  enforced,  nor  whether  damages  shall 
be  recovered  against  a  party  who  refuses  to  operate  under  it.  It  is 
whether  one  party,  who  has  received  all  the  expected  b«iehts  to  be 
derived  from  it,  shall  account  for  the  fruits  of  its  performance,  which 
by  its  terms  belong  to  another,  and  which,  contrary  to  its  terms,  it 
retains.  The  contract,  whether  legal  or  not,  was  not  binding  on  the 
complainant  or  the  receiver;  and  if  objected  to  in  season,  proper  in- 
struction would  have  been  given  in  reference  to  its  recognition  and 
adoption.  Failing  to  take  proper  steps  to  that  end,  the  receiver  was 
necessarily  left  at  liberty  to  exercise  liis  own  judgment  and  discretion 
in  reference  to  it.  The  contract  itself  was  a  customary  one  among 
railroads,  and  the  receiver  believed  it  to  be  reasonable  and  fair,  and 
that  it  was  expedient  to  continue  it  in  force.  This  he  has  done  with 
the  result  already  stated.  Good  faith  requires  that  the  proceeds  aris- 
ing from  its  operation,  and  which  by  its  terms  belong  to  the  petitioner, 
should  be  paid  over  to  it,  without  regard  to  the  questions  now  made 
as  to  the  original  validity  of  the  contract.  The  receiver  is  accord- 
ingly directed  to  pay  over  to  the  petitioner  the  amount  found  to  be 
due  by  the  master,  in  accordance  witb  the  prayer  of  the  petitioner. 
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'  [OireaU  Oaurt,  D.  VHvunU.   Much  37,  188fi.) 

1.  National  Banks— Pledge  to  Hecurk  Depositor— Act  of  Insolvenct. 

If  the  officers  of  a  national  bank,  at  the  time  of  pledging  a  note  to  secure  a 
depositor  who  Iiad  been  allowing  the  bank  to  use  his  money  and  who  was  ap- 
prehensive of  a  loss  thereof,  saw  tliat  the  bank  was  approachtog  failure  and 
mmde  the  pledge  to  keep  the  note  out  of  the  assets  to  be  distributed,  such  pledge 
'wouid  be  void ;  but  if  they  made  it  to  prevent  failure,  and  expecting  to  prevent 
flUIure,  by  retaining  and  using  the  deport  to  pay  other  depositors,  it  would  be 
good. 

2.  Bavb— FuKDGB  Hku>  Good. 

On  examination  of  the  circumstances  of  this  case,  held,  that  the  pledge  should 
be  sustained. 

In  Equity. 

Bobertg  <£  Rohertg,  for  orator. 

Jed  P.  Ladd  and  Henry  C.  AdamSt  for  defendant. 

Whbeleb,  J.  The  on^tor  is  receiver  of  the  First  National  Bank  of 
St.  Albans;  the  defendant  is  administrator  of  the  estate  of  D.  B.  Mc- 
Gregor. The  bill  is  brought  to  set  aside  a  pledge  of  a  promissory 
note  of  $8,031.35,  made  by  the  officers  of  the  bank  to  the  defendant's 
intestate  on  the  twentieth  day  of  February,  1884,  to  eeonre  a  deposit 
of  $8,850.  The  right  to  have  the  pledge  set  aside  and  recover  the 
note  or  its  proceeds  depends  entirely  upon  section  5242,  Bev.  St. 
There  is  no  question  about  the  validity  of  the  deposit,  nor  but  that 
the  pledge  would  be  good  to  secure  it  at  common  law.  The  statute 
makes  utterly  null  and  void  all  transfers  of  the  securities  and  pay- 
ments of  the  money  of  the  bank  made  after  an  act  of  insolvency,  or 
in  contemplation  thereof,  with  a  view  to  prevent  the  application  of 
the  assets  in  the  manner  prescribed  in  that  chapter,  or  with  a  view 
to  the  preference  of  one  creditor  to  another,  except  payment  of  the 
circulating  notes.  What  would  be  an  act  of  insolvency  is  not  defined, 
hat  would  apparently  be  the  failure  to  redeem  the  circulating  notes 
according  section  6226,  as  that  ia  the  only  thing  which  would  an- 
thorize  the  comptroller  of  the'carrency,  before  the  act  of  1875,  (19  St. 
at  Large,  63,)  to  take  possession  of  a  national  bank  and  appoint  a  re- 
ceiver. This  bank  had  not  committed  such  an  act  of  insolvency,  but, 
beyond  any  fair  qnestion,  was,  in  fact,  insolvent  at  the  time  of  the 
pledge. 

The  contemplation  mentioned  in  the  statute  appears  to  be  that  of 

insolvency  itself,  and  not  of  that  particular  act  of  insolvency  in  not 
redeeming  the  circulation.  Cage  v.  Citizeng'  Bank,  2  Woods,  23, 
Here  was  insolvency,  in  fact,  to  be  contemplated,  sufficient  to  avoid  the 
pledge,  if  actually  made  in  contemplation  of  it  with  a  view  to  prevent 
the  distribution  of  the  assets  ratably  by  a  receiver,  or  to  the.  prefer- 
ence of  one  creditor  to  another.  The  contemplation  and  view  are  to 
be  those  of  the  officers  of  the  bank,  and  not  of  the  creditor.    If  these 
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motives  existed  and  were  operative  with- them,  no  innocence  or  good 
faith  on  his  part  woukl  save  the  transaction.  Case  y.  Citizens'  Bank, 
supra.  When  the  iusolvenc;  became  permanent,  the  view  to  prevent 
ratable  distribation,  or  to  make  preferences,  would,  if  it  developed 
into  actual  existence,  remain  constant,  and  vitiate,  not  only  all  trans- 
fers of  securities,  but  all  payments  of  money  to  depositors,  and  to 
any  creditors,  except  of  the  circulation.  The  intention  of  this  sec- 
tion would  seem  to  be  to  prevent  the  disposition  of  any  of  the  money 
or  assets  to  common  creditors  whenever  the  insolvency  shonld  become 
BO  apparent  as  to  make  a  receivership,  or  an  ultimate  loss  to  some  of 
the  creditors,  probable  to  the  just  apprehension  of  the  officers,  and  to 
hold  all  for  the  benefit  of  all.  If  this  apprehension  adequately  ex- 
isted in  the  minds  of  the  officers  of  this  bank  at  the  time  of  this 
pledge,  not  only  this  pledge  but  all  subsequent  pledges  of  collaterals 
to  and  payments  of  prior  existing  debts  would  be  void.  It  would  be 
manifestly  unjust  to  make  an  innocent  receiver  of  security  or  payment 
give  up  his,  and  allow  others  who  could  be  no  more  innocent  to  retain 
theirs,  received  when  the  fate  of  the  institution  was  more  and  more 
imminent. 

The  defendant's  intestate  is  not  shown,  and  does  not  appear  to  have 

been  any  relative,  favorite,  or  friend  of  any  officer  of,  or  person  con- 
nected with,  the  bank.  He  was  a  mere  depositor,  at  a  low  rate  of  in- 
terest, for  the  mutual  advantage  of  himself  and  the  bank.  There  was 
a  run  on  the  bank  by  depositors,  which  alarmed  him.  He  did  not 
want  his  money,  but  wanted  to  be  secure.  The  officers  guarantied  his 
deposit  personally,  and  turned  out  this  note  to  pacify  him.  He  was 
dealt  with  as  any  other  creditor  equally  importunate  would  have  been. 
There  was  no  intent  to  favor  him  over  others;  their  motive  was  tore- 
tain  the  money.  Had  he  received  the  money  he  would  have  been 
equally  liable  to  refund  that,  under  this  statute,  aa  has  been  shown. 
By  mustering  available  assets  and  raising  money,  and  a  like  use  of 
securities  with  other  depositors,  they  met  the  run  for  a  time,  by  pay- 
ing those  who  would  be  paid,  securing  those  who  would  be  paid  or  se- 
cured, and  restoring  confidence  to  the  rest.  They  were  striving  to 
save  the  bank,  and  not  striving  to  help  him  at  the  .expense  of  the 
others. 

The  bank  continued  business  about  six  weeks  after  this  pledge. 
Then  the  officers  saw  that  the  effort  to  maintain  it  was  hopeless,  and 
stopped  business.  Their  apprehension  of  the  condition  of  the  bank, 
and  motive  to  prevent  suitable  distribution  of  the  assets,  ought  to  be 
made  to  appear  clearly  in  order  to  justify  going  back  so  far  as  to  tbe 
time  of  this  pledge,  and  opening  aU  pledges  and  payments  on  past 
debts;  and  their  purposes  and  acts  are  to  be  considered  in  view  of 
what  they  could  see  looking  forward,  and  not  wholly  by  what  is  ap- 
parent now  looking  backward.  If  they  saw  at  the  time  of  the  pledge 
that  the  bank  was  approaching  failure,  and  made  the  pledge  to  keep 
the  note  out  of  the  assets  to  be  distributed,  the  pledge  would  be  olearly 


Dgi  ized  by  Google 


8TEAH  BTONS-OUrCEB  00.  V,  BXABB.  SIS 
• 

void ;  but  if  they  made  it  to  prevent  failure  and  expecting  to  prevent 
failure,  it  would  appear  to  be  good.  Tbe  ixisolvency  had  come  grad- 
ually, and  not  by  any  sudden  loss  which  woold  arrest  attention  at 
once.  The  actual  condition  was  aa  good  as  it  had  been  for  some  time. 
They  mnsb'  have  known  that  it  was  perilous,  but  do  not  appear  to 
have  lost  courage,  or  then  to  have  expected  failure.  The  evidence 
does  not  satisfactorily  show  that  they  were  placing  money  and  se- 
curities where  they  would  be  kept  from  the  effect  of  failure,  but  rather 
does  show  that  at  that  time  they  were  using  their  assets  to  prevent 
failure.  Therefore,  it  is  not  found  that  this  note  was  pledged  with  a 
view  to  prevent  its  application  in  the  manner  prescribed  by  that  chap- 
ter, nor  with  a  view  to  a  preference  of  this  creditor  to  any  other. 
Let  there  be  a  decree  dismissing  the  bill  of  complaint,  with  costs. 


Stsau  Stone-Cdtteb  Go.  v.  Sears  and  others. 


Samb  v.  Youno  and  others.  , 
Same  v.  Batcheloer  and  others. 
Same  v.  Winsor  Savings  Bahk  and  others. 


Same  v.  Jones  and  others. 


Same  v.  Buff  and  others. 


Same  v,  McCabtx  and  others. 
[CHreuit  Court.  D.Verma^t.   March  27,1885.) 
VsKDOit  aud  Vendbe — Attacbmbnt  oh  Wnrr  of  bEQCEsritATiox— Notice  to 

SuBBEqUEKT  FlTIICRASBRa— Rbv.  St.  Vt.  ff  874,  875. 

Attachment  on  a  writ  of  sequestration,  by  leaving  a  copy  of  the  writ  witli  a 
description  of  the  estate  attached  in  tlie  town  clerk's  otHce,  pursuant  to  Hev. 
LawB  Vt.  f  874,  /idd  valid  agaiiist  subsequent  purcliaaers  without  actual  notice, 
without  the  entry  in  a  book  kept  for  tliat  purpose  by  the  town  clerk  of  the 
names  of  the  parties,  date  of  the  writ,  nature  of  the  action,  sum  demanded, 
and  oflBcer's  return,  as  required  by  section  87S :  diatinguishiiig  BurtAard  v.  Fair 
//flMn,  48  Vt.  827. 

In  Equity. 

Aldace  F.  Walker,  for  orator. 
William  Batchelder,  for  defendants. 

'Wuebi.vb,  J. '  These  oases  each  involve  title  to  distinct  parcels  of 
land  under  the  same  writ  of  sequestration  and  levy  of  execution  that 
were  in  question  in  Steam  Stone'cutter  Co.  v.  Jones,  21  Blatchf.  138; 
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S.  C.  13  Fed.  Rep.  567 ;  and  Steam  Stone-cutter  Co.  v.  Sears,  9  Fed. 
Bbp.  8.  The  only  question  made  now  is  whether  the  attachment  on 
the  writ  of  sequestration,  by  leaving  a  copy  of  the  writ  with  a  de- 
scription of  the  estate  attached  in  the  town  clerk's  office,  parsuant  to 
section  874,  Eev.  Laws  Vt.,  was  valid  against  snbseqaent 'purchasers 
without  actual  notice,  without  the  entry  in  a  book  for  that  purpose 
by  the  town  clerk  of  the  names  of  the  parties,  date  of  the  writ,  na- 
ture of  the  action,  sum  demanded,  and  officer's  return,  as  required  by 
section  875,  Bev.  Laws  Vt.  It  is  claimed  that  this  question  was  not 
decided  in  either  of  the  former  oases.  It  is  understood,  however, 
that  the  situation  of  these  defendants  in  this  respect  is  not  different 
from  that  of  the  defendant  Sears  in  Steam  Stone-cutter  Co.  v.  Searst 
and  that  of  George,  Chase,  and  Bay  in  Steam  Stone-cutter  Co,  v.  Jones, 
They  all  claimed  title  under  Jones,  Lamson  &  Co.,  in  whose  deed  from 
the  attachment  debtor  of  the  whole  on  record  the  attachment  was 
expressly  mentioned  and  warranted  against.  Burchard  v.  Fair  Havens 
48  Yt.  327,  now  much  relied  upon,  was  before  the  court  in  Steam 
Stone-cutter  Co.  v.  Jones,  and  its  effect  upon  the  titles  of  those  subse- 
quent purchasers  fully  considered. 

In  Burchard  v.  Fair  Haven  the  town  clerk's  office  was  bare  of  the 
copy  of  the  writ  and  return  of  the  officer  left,  as  well  as  of  any  entry  * 
of  the  attachment  in  a  book,  and  the  town  clerk,  whose  duty  it  was 
to  receive  and  keep  that  copy  as  well  as  to  make  the  entry,  and  for 
whose  fault  the  suit  was  brought,  repudiated  the  claim  that  there 
ever  had  been  such  a  copy  there.  It  was  for  his  fault  in  not  receiv- 
ing and  keeping  the  copy  as  a  part  of  the  records  of  his  office,  and 
not  for  not  making  the  entry  of  the  attachment  in  a  book  only,  that  the 
plaintiff  recovered.  It  was  not  decided  there,  that  leaving  a  copy  of 
an  attachment  with  a  description  of  the  estate  attached,  did  not  create 
a  lien,  without  the  entry  of  the  attachment  in  the  book  to  be  kept  for 
that  purpose,  but  only  that,  without  either,  the  title  of  a  subsequent 
purchaser  without  notice  of  the  attempted  attachment  would  not  be 
defeated  by  it.  The  entry  in  the  book  was  not  only  not  made,  but 
there  was  nothing  by  which  to  make  it,  and  a  denial  that  there  had 
ever  been  anything  from  which  it  could  be  made.  Here,  the  copy  and 
description  of  the  estate  were  always  on  file  after  they  were  left  for 
record,  apd  have  since  been  entered  in  the  proper  book.  It  has  al- 
ways been  held  in  Vermont  that  when  instruments  of  title  to  land, 
required  by  law  to  be  recorded,  are  left  for  record  in  the  proper  of- 
fice, the  record,  when  made,  will  relate  back  to  the  time  of  the  leaving 
for  record.  Bitjehw  v.  Toplijf,  25  Vt.  273;  Essex  Co.  II.  Co.  v.  Lu- 
nenhur<ih,  49  Vt.  143.  The  delay  in  making  the  entry  in  this  case 
made  the  attachment  more  difficult  to  find,  but  did  not  remove  it  or 
vacate  it.  If  these  defendants  were  misled  in  any  way  to  their  dam- 
age by  the  delay,  they  have  the  responsibility  of  the  town  to  look  to 
for  redress.  The  orator  appears  to  be  entitled  to  a  decree  in  these 
cases  similar  to  that  made  in  Steam  Stone-cutter  Co.  v.  Jones. 
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Let  a  decree  be  entered,  removing  the  cload  apon  the  orator's  title 
created  by  the  conveyances  eabaequent  to  the  attachment,  and  for  an 
injanction  against  setting  up  the  same  against  the  title  created  by 
the  attachment  and  levy,  with  costs,  in  each  case. 


Abraham  and  others  v.  Wbstbrn  Union  Tel.  Oo. 

lOinuit  Oaurt,  D.  Oregon.    April  8, 1866.) 

Tklbokaph  Gompabibb— Bdsinesb  op~-Liabilit9  fob  Nksugencb. 

A  peniOQ  engaged  in  tlin  busioeas  of  telegraphy,  or  the  transmission  of  mes- 
aagee  for  hire  by  means  of  electricity,  is  a  public  servant,  and  responsible  to 
the  party  injured  for  any  loss  arisiog  from  his  negligence  in  transmitting  or 
delivering  auch  a  message;  bat  be  Is  not  liable  as  an  insurer  of  said  meiuage 
agi^nst  errors  consequent  upoo  causes  beyond  Us  controL 

Action  to  Recover  Damages. 
M.  W.  Fecheimer,  for  plaintiff. 
Rufus  Malloryt  for  defendant. 

Deady,  J.  This  action  is  brought  by  the  plaintiffs,  citizens  of  Or- 
egon, against  the  defendant,  a  corporation  formed  under  the  laws  of 
Kew  York,  and  doing  basineBs  in  the  state  of  Oregon,  to  recover  dam- 
ages to  the  amount  of  $1,854,  oansed  by  the  alleged  negligence  of  the 
defendant  in  sending  and  receiving  a  message  for  the  plaintiffs  be- 
tween Glendale  and  Boseburg,  Oregon,  It  is  alleged  in  the  amended 
complaint  that  on  October  30,  1S83,  the  plaintiff  Walter  Wheeler 
sent  a  message  over  defendant's  telegraph  line  from  Glendale  to  Rose- 
boi^,  to  his  partners  and' co-plaintiffs,  by  the  firm  name  of  Abraham, 
Wheeler  &  Co.,  in  tljese  words: 

"Glendale,  Ob.,  Oct.  30,  188i. 
**Tq  Abrahatn,Wii€elei-  cC-  Co.,  Soseburg,  Oi\:  "Don't  sell  any  wlieiit;  hold 
a  few  days. 

[Signed]  "Walter  Wheeleii." 

That  the  price  demanded  for  transmitting  said  message  was  pre- 
paid by  the  sender,  in  consideration  of  which  the  defendant  under- 
took to  deliver  the  same  as  written  and  addressed ;  that  the  defend- 
ant transmitted  said  message  so  negligently  and  uuskillfuUy  thai  the 
same  was  delivered  to  said  Abraham,  Wheeler  &  Co.,  at  Roseburg, 
with  the  word  "all"  substitnted  for  "any"  in  the  original,  in  conse- 
quence of  which  the  plaintiffs  immediately  sold  9,000  bushels  of  wheat, 
the  same  being  a  portion  of  a  greater  quantity  they  then  had  on  hand, 
at  07^  cents  per  bushel,  that  being  the  market  price  at  Boseburg 
therefor;  but  that  thereafter,  and  on  November  1,  1883,  wheat  was 
worth  at  that  place  f  1.23^  cents  per  bushel;  and  that  it  was  the  in- 
tention of  said  Wheeler  in  sending  said  message  to  have  the  plaintiffs 
hold  said  wheat  for  a  time,  and  thereby  receive  the  advance  thereon. 
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and  the  plaintiffs  wovXA  have  done  so,  and  thereby  realised  said  ad- 
vance, if  said  message  had  been  truly  delivered. 
By  the  amended  answer  the  defendant  denies : 

(1)  ^Negligence  in  transmitting  ot  delivering  the  message.  (2)  Ttat  tbm 
plaintiffs  sold  said  wheat  on  account  or  by  reason  ot  the  information  or  advice 
contained  in  said  message  as  received  bj  them,  and  avers  that  such  sale  was 
in  fact  contrary  thereto.  (3)  That  on  November  I,  1883.  wheat  was  worth 
at  Roseburg  81.23^  per  bushel,  or  any  more  than  81  cents  per  bushel.  (4) 
Knowledge  as  to  the  intention  of  said  Wheeler  in  sending  said  message,  or  as 
to  whether  the  plaintiffs  would  have  realized  any  greater  price  for  said  wheat 
if  said  message  had  been  duly  delivered.  (5)  That  the  plaintiffs  were  damaged 
in  the  sura  of  31,854,  or  at  all,  by  the  negligence  of  the  defendant  in  sending 
or  receiving  said  message.  And  also  sets  up  a  special  defense  to  the  effect 
that  the  error  in  sending  tlie  message  was  the  result  of  natural  causes  beyond 
the  control  of  the  defendant. 

The  answer  also  contains  a  statement  intended  either  as  a  defense 
to  the  action,  or  in  mitigation  of  the  damages  claimed  therein,  that 
the  message  in  question  was  received  and  transmitted  by  the  defend- 
ant on  the  condition,  and  subject  to  the  agreement,  that  it  should 
not  be  liable  for  any  mistake  in  the  transmission  or  delivery  of  the 
same,  whetlier  caused  by  the  negligence  of  the  defendant  or  other- 
wise, beyond  the'  amount  paid  for  sending  the  same,  unless  it  was  re- 
peated ;  and  that  the  plaintiffs  did  not  have  said  message  repeated, 
whereby  tbey  assumed  the  risk  of  any  mistake  occurring  in  the  trans- 
mission thereof.  To  this  statement  or  plea  the  plaintiffs  demur,  for 
that  it  does  not  constitute  a  defense  in  whole  or  in  part  to  the  action, 
t  which  is  for  damages  caused  by  the  negligence  of  the  defendant. 

Electricity  has  been  in  successful  use  as  a  means  of  transmitting 
messages  and  information  for  about  40  years.  During  this  time  the 
responsibility  of  the  person  who  undertakes  to  serve  the  public  in  this 
way,  and  the  nature  of  his  employment,  have  beep  the  subject  of. much 
consideration  and  some  conflicting  judgments  in  the  courts.  With 
the  progress  of  time  and  the  marked  improvements  in  the  science  of 
telegraphy,  there  has  been  a  tendency  to  hold  telegraph  compauies  to 
a  higher  degree  of  diligence  and  a  larger  measure  of  responsibility  in 
the  discharge  of  their  duties  to  their  employers.  From  the  first  an 
effort  was  made  to  liken  the  business  of  telegraphy  to  the  carriage  of 
goods  by  a  common  carrier.  But  the  courts,  with  but  probably  one 
exception,  {Parks  v.  Alia  Cat,  TeU  Co.  13  Cal.  423,)  have  declined  to 
hold  the  telegrapher  responsible  as  an  insurer  of  the  accuracy  of  mes- 
sages transmitted  by  bim,  and  have  limited  his  liability  to  losses  aris- 
ing from  mistakes  resulting  from  his  negligence  in  the  discharge  of 
the  duties  of  his  employment. 

The  liability  of  a  common  carrier  is  twofold.  The  one  arises  from 
the  fact  that  he  is  an  insurer  of  the  safety  of  the  goods  committed  to 
his  custody  against  loss  from  all  danger  or  accident,  except  the  act  of 
God  and  the  public  enemy;  and  the  other  from  the  fact  that  be  is  a 
bailee  of  such  goods,  and  as  such  responsible  for  any  loss  or  injury 
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thereto  consequent  upon  his  own  negligence.  And  the  weight  of  aa- 
thority  is  that  he  may,  by  oontract,  restrict  his  liability  as  an  insurer, 
but  not  as  a  bailee.  Care  and  diligenoe  are  the  essential  duties  of  his 
employment  in  this  respect,  and  it  would  be  contrary  to  public  policy 
to  allow  him  to  contract  for  less,  or  to  limit  his  responsibility  for  his 
own  negligence. 

And  althongh  a  telegrapher  is  not  an  insnrer,  and  therefore  not  re- 
sponsible for  an  error  in  a  message  consequent  on  causes  beyond  his 
control,  he  is,  like  a  common  carrier,  a  servant  of  the  public  by  rea- 
son of  his  employment,  and  bound  to  the  exercise  of  care  and  dili- 
gence adequate  to  the  discbai^e  of  the  duties  thereof,  and  cannot  by 
any  notice,  regnlation,  or  contract  limit  or  control  his  liability  for  the 
negligence  of  himself  or  servants.  As  was  said  by  Mr.  Justice  Strong 
in  ExpreM9  Co.  v.  Caldwell,  21  Wall.  269 : 

"Telegraph  companies,  though  not  common  carriers,  are  engaged  In  a  busi- 
ness that  is  in  its  nature  almost,  if  not  quite,  as  important  to  the  public  as 
that  of  carriers.  Like  common  carriers,  they  cannot  contract  with  their  em- 
ployers for  exemption  from  UabUi^  for  the  consequences  of  their  own  negli- 
gence." 

By  section  17  of  the  act  of  October  17,  1862,  (Laws  Or.  776,)  it  is 
provided  that  a  telegraph  company  doing  business  in  this  state  must 
transmit  all  messages  in  the  order  in  which  they  are  received,  with 
certain  exceptions  of  public  interest,  under  a  penalty  of  f  100.  This 
act  is  a  recognition,  as  well  as  a  declaration,  of  the  fact  that'the  em. 
ployment  of  the  defendant  is  a  public  one,  "to  be  carried  on,"  as 
was  said  by  Bigelow,  J., -in  EllU  v,  American  Tel.  Co.  13  Allen,  231, 
**with  a  view  to  the  general  benefit  and  for  the  accommodation  of  the 
commnnity,  and  not  merely  for  private  emolument  and  advantage." 
And  the  measure  of  damages  in  an  action  against  the  defendant  for 
a  failure  to  perform  a  duty  pertaining  to  this  employment  with  due 
care  and  diligence  is  the  ordinary  one  in  actions  for  damages  caused 
by  a  neglect  of  duty.  Any  stipulation  or  notice  limiting  the  defend- 
ant's liability  in  this  respect  is  void  and  of  no  effect.  Notwithstand- 
ing the  contract  or  condition  under  which  this  message  is  alleged  to 
have  been  sent  by  the  plaintiff,  if  the  error  in  its  transmission  was 
consequent  upon  the  negligence  of  the  defendant,  or  the  want  of  or- 
dinary care  and  prudence  on  the  part  of  its  servants,  it  is  liable  to 
the  plaintiffs  for  the  damage  sustained  thereby.  And  this  includes 
gains  prevented  as  well  as  losses  sustained,  provided  they  are  the 
natural  and  proximate  consequence  of  the  error  or  mistake. 

In  the  case  of  an  obscure  or  cipher  message,  of  which  the  import 
or  importance  is  not  apparent  to  the  operator,  there  is  a  conflict  of 
authority  as  to  whether  or  not  the  da'mages  should  be  limited  to  the 
price  of  the  message.  Candee  v.  IV.  U.  Tel.  Co,  31  Wis.  479 ;  Hart 
T.  Same,  4  Pac.  Bep.  658. 

But  the  case  under  consideration  is  one  in  which  the  message,  by 
its  terms,  informed  the  defendant  of  its  import  and  importance,  and 


D  giuzed  by 


81S 


TBDEBAL  BEVOBTBB, 


the  measure  of  damages  for  a  breach  of  the  undertaking  to  transmit 
it  with  care  and  diligence  is  the  ordinary  one.  It  foUows  that  the 
matter  demurred  to  neither  oonstitutes  a  defense  to  the  action  nor  a 

mitigation  of  the  damages  sought  to  be  recovered  thereby,  and  there- 
fore the  demurrer  must  be  sustained;  and  it  is  so  ordered. 

In  addition  to  the  authorities  above  cited,  the  following  cases  have 
been  examined,  and  are  referred  to  as  bearing  on  the  question  in- 
volved in  this  oanse  from  varions  stand-points :  B.aMroaA  Go.  t.  Lock- 
wood,  17  Wall.  357;  Jonerv.  Voorkeet,  10  Ohio,  145;  True  v.  Inter' 
national  Tel.  Co.  60  Me.  9;  Bartlett  v.  W.  U.  Tel.  Co.  02  Me.  209; 
liedpath  V.  Same,  112  Mass.  71;  Grinnell  v.  Same,  113  Mass.  29U; 
Netv  York  W.  P.  Tel,  Co.  v.  Dryhurg,  35  Pa.  St.  298;  Pasamore 
y.  W.  U.  Tel.  Co.  78  Pa.  St.  238;  Telegraph  Co.  v.  Gtimcold,  37 
Ohio  St.  301 ;  Breese  v.  U.  S.  Tel.  Co.  48  N.  Y.  132;  Wann  v.  W.  U. 
Tel.  Co,  37  Mo.  472;  W,  V.  Tel.  Co.  v.  Fenton,  52  Ind.  1;  White 
V.  rr.  U.  Tel.  Co.  14  Fed.  Bbp.  710,  and  note,  718. 


Logwood  and  Wife  v.  Memphis  &  G.  B.  Co. 

[Circuit  Court,W.J).  Tennessee.   March  18,  1S35.) 

COUUON  CAItRIRRS— DlBCRIUINATION — UaCE  AND  COLOB  OT  PaBSESGERS — EqDAI, 
ACCOMUODATIOKS. 

Equalityof  accommodation  does  not  mean  Identityof  accommodalion,  and  it 
is  not  n  a  reasonable,  under  certain  circumstances,  to  separate  white  and  colored 
passengers  on  a  railway  train,  if  attention  is  given  to  the  requiremeot  that  all 
paying  the  same  price  shall  have  substantially  the  same  comforts,  pririleses, 
and  pleasures  furnished  to  either  class. 

Action  for  the  Wrongful  Exclusion  of  a  Passenger  from  a  railroad 
car. 

Logwood  and  wife  are  colored  people  living  at  Huntsville,  Alabama. 
She  bought  a  first-class  ticket  over  the  defendant's  railroad  to  Court- 
land,  but  when  she  went  on  the  platform  of  the  ladies'  car  a  brake- 
man,  who  had  allowed  several  white  ladies  to  enter,  closed  the  door  on 
Mrs.  Logwood,  and  told  her  she  mnst  apply  to  the  conductor  of  the 
train  for  permission  to  ride  in  that  car,  and  that  she  eould  take  a  seat 
in  the  front  car.  According  to  her  testimony  and  that  of  her  wit- 
nesses, thecondnctor  told  her  she  must  ride  in  the  front  car;  that  she 
told  him  she  had  always  been  allowed  to  ride  in  the  ladies'  car  and 
thought  she  should  be  permitted  to  do  so  again,  as  she  was  sick  and 
did  not  wish  to  ride  in  the  front  oar,  where  there  was  swearing  and 
smoking  and  whisky  drinking,  but  that  the  conductor  insisted  upon 
lier  riding  in  the  front  car,  and  told  her  he  would  see  that  there  was 
no  swearing,  smoking,  or  drinking. 

According  to  the  testimony  of  the  conductor  and  the  defendant's 
other  witnesses,  he  told  her  he  was  busy  then,  but  had  always  allowed 
her  to  ride  in  the  ladies'  car,  and  if  she  would  be  seated  in  the  front 
car  until  he  got  through  he  would  put  her  into  the  ladies'  car.  She 
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ordered'  her  trunk  off  the  baggage  car.  refused  to  take  that  train,  and 
under  instructions  from  her  husband  kept  her  ticket,  bought  another, 
and  went  to  her  destination  on  the  next  train  in  the  ladies'  car.  Both 
Mrs.  Logwood  and  the  oondnotor  testified  that  she  had  often  traveled 
with  him^  and  always  rode  in  the  ladies*  ear.  The  oar  in  the  rear  was 
reserved  for  ladies,  and  such  other  passengers  as  were  admitted  to  it. 
The  front  car  was  a  general  one,  in  which  smoking  was  permitted,  but 
on  this  particular  occasion,  according  to  the  testimony  of  defendant, 
was  newer  and  brighter,  and  in  all  respects  equal  to  the  rear  one  in 
appearance  and  comfort.  Colored  people  were  generally  required  to 
ricU  in  the  front  car,  unless  objection  was  made  by  them,  in  which 
case  proper  persons  were  allowed  to  ride  in  the  ladies'  car,  the  plain- 
tiffs always  having  been  permitted  to  do  so. 
W.  M.  Randolph,  for  plaintiffs. 
Potton  d  Pofton  and  L.  W.  Hume»,  for  defendant. 
HAUHONn,  J.,  {charging  the  jury  orally.)  Common  carriers  are  re- 
quired by  law' not  to  make  any  unjust  discrimination,  and  must  treat 
all  passengers  paying  the  same  price  alike.  Equal  accommodations 
do  not  mean  identical  accommodations.  Races  and  nationalities,  un- 
der some  circumstances,  to  be  determined  on  the  facts  of  each  ease, 
may  be  reasonably  separated ;  but  in  ail  eases  the  carrier  must  furnish 
substantially  the  same  accommodations  to  all,  by  providing  equal  com* 
forts,  privileges,  and  pleasures  to  every  class.  Colored  people  and 
white  people  may  be  so  separated,  if  carriers  proceed  according  to  this 
rule.  If  a  railroad  company  furnishes  for  white  ladies  a  car  with 
special  privileges  of  seclusion  and  other  comforts,  the  same  must  be 
substantially  furnished  for  colored  ladies.  All  travelers  have  to  sub- 
mit to  some  discomforts  and  inconveniences,  and  should  not  be  too 
exacting,  but  are  entitled  to  polite  treatment,  free  from  any  kind  of 
indignity. 

The  brakeman  on  the  train  having  referred  Mrs.  Logwood  to  the 
conductor,  who  wm  the  proper  officer  to  decide  upon  her  right  to  ride 
in  the  ladies'  car,  and  she  having  gone  to  him,  the  question  in  this 
ease  must  be  determined  by  what  occurred  between  them;  and  if  you 
believe  from  the  proof  that  the  conductor  ratified  the  act  of  the  brake- 
man  by  telling  her  she  must  ride  in  the  front  car,  and  would  not  be 
permitted  to  go  into  the  ladies'  car,  the  company  is  undoubtedly  lia- 
ble for  damages,  unless  you  conclude  from  the  evidence  that  the  front 
car  was,  under  the  rule  already  announced,  equal  to  the  ladies'  car. 
But  if  you  believe  that  the  conductor  told  her  that  at  his  convenience 
he  would  admit  her, to  the  ladies'  car,  and  there  was  no  unreasonable 
delay  or  discomfort  in  so  doing,  the  plaintiffs  cannot  recover  in  this, 
ease.  ' 


The  court  announced  that  it  adopted  the  opinion  of  Judge  Morris  In  the 
case  of  TAe  Bw,  22  Fed.  B&p.  813.  as  a  proper  statement  of  the  law  this 
case,  and  it  was  read  in  argument  before  the  jury.-  [  Hep. 
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Newby  and  others  v.  Bbownlee. 


{Cire  Ui  Court,  V.  Kanaaa.   Haroh  9,  1885.) 


1.  TAXATroN — Land  Bolb  under  Confiscation  Act. 

Where  land  has  been  sold  under  the  confiscation  act  of  July  17, 1862,  the  life- 
estate  of  the  owner  is  sold  and  transferred  to  the  purchaser,  and  do  title  re> 
mains  in  the  United  States  to  exempt  such  land  from  taxation  bj  a  state. 

2.  Same— Duty  of  Life- Tenant. 

Ordinarilj,  a  tenant  for  life  must  pay  the  taxes  assesited  on  land,  if  there  Is 
any  Income  to  pay  them  with. 

3.  Same— Kaksab  tSrATtrrE. 

In  Kansas  the  land  itself  Is  taxed,  and  it  matters  not  what  may  be  the  condi- 
tion of  tho  title,  or  who  may  be  the  owner;  and  unless  it  comes  under  one.  of 
the  exemptions  named  in  the  statutes  It  is  subject  to  its  burden  of  the  public 
revenue ;  following  Blue-Jacket  v.  Commintiarutra,  3  Kan.  347^and  Miami  Co-  v. 
Braekfnridffe,  12  Kan.  114. 

4.  Bahb — Tax  Deed— SuBSBtiuBNT  Taxes  Unpaid. 

A  tax  deed  is  not  invalid  because  tho  suluequent  taxes  had  .not  been  paid  at 
the  date  of  making  it. 

5.  Sahr— Dbsckiptioh  of  Lahd. 

Where  the  land  bid  oS  at  a  tax  sale  is  described  in  the  tax  deed  as  *>  the 
north-east  eighty  acres"  of  a  quarter  section,  without  saying  that  it  is  in  a 
sqnare,  this  will  not  invalidate  the  deed. 

• 

Action  in  Ejectment.    The  opinion  states  the  facts. 
John  Doniphan,  for  plaintiffs. 
/>.  S.  Aiford,  for  defendant. 

Foster,  J.   The  plaintiffs,  vho  are  the  heirs  at  law  of  Nathan 

Newby,  bring  this  action  in  ejectment  to  recover  the  S.  E.  \  of  sec- 
tion 7,  township  8,  of  range  20  E.,  being  160  acres  of  land  lying  in  Jef- 
ferson county,  Kansas.  The  defendant,  Brownlee,  sets  up  a  superior 
title  to  the  plaintiffs',  derived  from  a  series  of  tax  sales,  and  deeds 
made  on  suoh  sales.  The  plaintiffs  attack  the  defendant's  title  as 
illegal,  for  the  reason  that  the  land  was  not  taxable  at  the  time  the 
taxes  were  levied,  and  that  the  fax  proceedings  and  the  tax  deeds 
were  irregular  and  illegal,  and  are  null  and  void.  The  facts  in  refer- 
ence to  the  title  of  this  land  are  as  follows:  In  August,  1864,  this 
real  estate  was  seized  by  the  United  States  marshal  of  the  district  of 
Kansas,  in  pursuance  of  a  writ  issued  out  of  the  United  States  dis- 
trict court  of  said  district,  under  and  by  virtue  of  the  act  of  congress 
of  July  17,  18f>2,  known  as  the  "Confiscation  Act."  In  September 
following  the  United  States  attorney  for  said  district  filed  in  said 
court  his  libel  against  the  property,  averring  that  Natban  Newby,  tbe 
owner  thereof,  was  giving  aid  and  comfort  to  the  rebels,  and  was  in 
^nned  rebellion  against  the  United  States,  etc.  After  admonition 
duly  given,  on  the  twenty-ninth  day  of  November,  1864,  said  court 
entered  a  decree  of  condemnation  and  forfeiture  of  said  real  estate  to 
the  United  States.  In  December  following  a  writ  of  venditioni  ex- 
ponas was  issned  to  tbe  United  States  marshal,  and  in  January,  1865, 
he  sold  the  said  real  estate  under  said  writ  to  one  James  McCormick, 
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wbioh  sale  was  by  the  canrt  oonfirmed  in  April,  1865.  The  land  at 
that  time  was  vacant,  unoocupied,  and  without  improvement b,  and 
80  remained  until  atwut  the  year  1879,  when  the  defendant,  Brown- 
lee,  entered  and  took  possession  under  his  tax  title,  and  he  has  since 
occopied  said  premises,  and  has  made  lasting  and  valuable  improve- 
ments, and  the  premises  and  improvements  are  now  worth  over  §5,- 
OOO.  Nathan  Newby  died  in  the  year  1881,  and  plaintiffs  are  hia 
heirs  at  law. 

The  first  point  urged  by  the  plaintiffs  is  that  after  the  decree  of 
eondenmatioD  and  confiscation  of  this  property  it  was  not  subject  to 
taxation  by  the  state,  or,  at  most,  the  state  could  only  tax  the  title 
and  interest  in  the  land  which  was  coufiscated  to  the  United  States 
and  sold  by  the  marshal  under  the  writ  of  venditioni  exponas.  Just 
why  this  is  so,  the  plaintiffs*  counsel  in  his  argument  is  not  exactly 
clear  and  explicit,  but  raises  at  least  the  implication  that  such  is  the 
case  because  the  general  government  still  holds  some  title  or  estate 
ia  the  land,  perhaps  in  trust  for  the  heirs  of  Nathan  Newby;  or,  be- 
cause the  party  in  possession  of  the  life-eBtate  must  keep  dewn  the 
taxes  assessed  on  the  land;  that  it  is  but  the  life-estate  that  is  tax< 
able.  Neither  of  these  positions  can  be  maintained.  Whatever  in- 
tereat  or  title  in  this  land  inured  to  the  United  States  under  the  de- 
cree of  condemnation  and  forfeiture  passed  by  virtue  of  the  sale  to 
the  purchaser,  and  thereafter  the  United  States  held  no  title  oreetnte 
in  the  land.  In  the  case  of  Wallaekv.  Van  liiswUtk,  92  U.  S.  213, 
the  supreme  court,  speaking  of  the  effect  of  a  pardon' as  to  restoring 
property  which  had  been  seized,  condemned,  and  sold  as  this  prop- 
erty was,  use  the  following  language : 

"Considering  that  amnesty  did  restore  what  the  United  States  held  when 
the  proclamation  was  issued,  it  could  not  restore  whuc  tlie  United  iStatt^s  had 
o-tLsed  to  liold.  It  could  not  give  back  the  property  which  had  been  sold,  or 
anv  interest  in  it,  either  in  posscKsioa  or  expectancy." 

Again,  in  the  same  case,  p.  212 : 

"And  as  the  fee  cannot  be  in  the  United  States,  they  having  sold  all  that 
was  seized,  nor  in  the  purchaser, "  etc. 

It  is  conelnsively  settled  that  the  estate  seized,  condemned,  taiA 
Bold,  under  the  confiscation  act  of  July  17, 1S62,  was  the  life-interest 
of  the  offender.  Bigelow  v.  Forrest,  9  Wall.  341;  Day  y.Micou,  18 
Wall.  156;  Wallach  v.  Van  Risicick,  92  U.  S.  202.  In  the  caae  last 
cited,  the  court  held  it  unnecessary  to  decide  where  the  fee  remained 
daring  the  lifc'time  of  the  ancestor,  and  it  is  unnecessary  in  this 
case,  and  would  be  presumptions  in  me,  to  speculate  on  that  subject. 
But  it  is  clearly  decided  that  there  is  nothing  left  in  the  person  whose 
estate  has  been  confiscated,  and  nothing  in  expectancy  which  he  can 
alienate  or  convfey.  And  it  is  just  as  clearly  decided  that  after  the 
sale  nothing  remains  in  the  United  States. 

There  cannot  be  a  pretext  of  title  in  the  United  States  to  exempt 
this  land  from  taxation.  Is  there  anything  in  the  laws  or  statutes  of 
T.28F,no.7~21 
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EansaB  exempting  it?  The  first  section  of  the  statatd  ooncetning 
taxation  (Gen.  St.  1868,  p.  1019).read8  as  follows: 

"All  property  in  this  state,  real  and  personal,  not  expressly  e^rampted  thece^ 
from,  shall  be  subject  to  taxatiou  in  the  manner  prescribed  by  this  act." 
Comp.  St.  1879,  p.  937. 

The  fifth  exemption  named  in  the  statutes  reads  as  follows : 
"All  property  belonging  exclusively  to  this  state  or  to  the  United  States.** 
St  1868,  p.  1021;  St.  1879,  p.  938.    "Each  parcel  of  real  property  shall  be 
valued  at  its  value  In  money, "  etc.   St  1868,  p.  1025;  St.  1879,  p.  947. 

There  is  nothing  in  the  statutes  of  Kansas,  nor  in  the  theory  of  tax* 
atioD,  which  recognizes  the  taxing  of  any  particular  estate  or  interest 
in  land.  It  is  the  land  itself  that  is  taxed,  and  it  matters  not  what 
may  be  the  condition  of  the  title  or  who  may  be  the  owner;  unless  it 
comes  under  one  of  the  exemptions  named  in  the  statutes,  it  ia  sub- 
ject to  its  burden  of  the  public  revenue.  Blue-Jacket  v.  Oommisfton- 
er«,  3  Kan.  847 ;  Miami  Co.  v.  Brackenridge,  12  Kan.  114. 

The  question  as  to  who  shall  pay  the  tax  is  quite  another  thing, 
and  is  .a  matter  with  which  the  taxing  power  has  no  concern,  nor  has 
the  party  buying  the  land  at  the  tax  sale  any  concern  therein,  unlet}s 
the  duty  rests  on  him  to  pay  the  taxes.  It  seems  to  be  settled  by  the 
decided  cases  that  the  tenant  for  life  of  real  estate  must  pay  the  taxes, 
if  there  is  any  income  to  pay  them  with.  Pierce  v.  Burrougke,  58  N. 
H.  302;  Clark  v.  Middleswortk,  82  Ind.  240;  Johtuon  v.  Smith,  5 
Bush.  (Ky.)  302;  Prettyman  v.  Walaton,  34  111.  193;  1  Waahb.  Beal 
Prop.  (3d  Ed.)  113;  Pike  v.  Wassell,  94  U.  S.  714.  In  the  last  cited 
case,  the  supreme  court  held  that  if  the  life-tenant  failed  to  pay  the 
taxes,  the  children  of  the  person  whose  estate  had  been  forfeited, 
being  the  heirs  apparent,  may  take  the  proper  proceedings  to  enforce 
that  duty  on  the  tenant.  But  suppose  the  heirs  fail  to  enforce  this 
duty  on  the  tenanf,  and  the  property  is  sold  for  the  tax,  and  a  stranger 
bids  it  off ;  certainly  no  one  would  assert  that  it  in  any  way  concerned 
him,  or  affected  his  title  under  the  tax  sale.  This  defendant.  Brown- 
lee,  was  not  the  tenant,  nor  did  he  bold  under  the  tenant,  nor  was  he 
under  any  obligation  to  pay  off  these  taxes,  nor  was  be  concerned  in 
the  confiscation  proceedings.  He  appears  to  have  been  a  stranger  to 
the  whole  transaction,  and  as  such  bought  this  land  at  tax  sale.  And 
this  brings  ustotheotherqnestion,  the  validity  of  the  defendant's  title 
under  the  tax  deeds. 

There  are  two  or  three  objections  made  to  these  tax  deeds  or  part 
of  them.  One  objection  is  that  all  the  subsequent  taxes,  to  the  year 
for  which  the  property  was  sold,  had  not  been  paid  at  the  time  of  mak- 
ing  the  deed.  Another  objection  is  that  in  one  deed  the  land  bid  off 
is  described  as  "the  north-east  eighty  acres'*  of  said  quarter  section, 
and  does  not  say  it  is  in  a  square. 

As  to  the  first  objection,  I  find  nothing  in  the  law  invalidating 
the  tax  deed  because  the  subsequent  taxes  had  not  been  paid  at  the 
date  of  making  the  deed.    The  General  Statates  of  1868,  p.  1058,  § 
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112.  and  the  Compiled  Ijaws  of  1879,  p.  966,  §  138,  have  the  follow- 
ing prorision : 

"If  any  land  sold  for  taxes  shall  not  be  redeemed  within  three  years  from 
the  day  of  sale,  the  county  clerk  o£  the  county  where  the  same  was  sold,  shall* 
on  presentation  to  him  of  a  certihcate  of  sale,  execute,  in  the  name  of  the 
county,  as  county  clerk,  under  his  hand  and  seal,  of  the  county,  to  the  pur- 
chaser, his  heirs  and  assigns,  a  deed  to  the  land  su  remaining  unredeemed,  and 
shall  acknowledge  the  same,  wliich  shall  vest  in  the  grantee  an  absolute  estate 
in  fee-simple  in  such  lands,  subject,  however,  to  all  unpaid  taxes  and  charges 
which  are  a  lientfiereon.  And  such  deed,  duly  acknowledged,  shall  he  prima 
facie  evidence  of  the  regularity.of  all  proceedings,  from  the  valuation  of  the 
land  by  the  assessor,  incSuaiTe^  up  to  the  execution  of  the  deed." 

The  words  whieb  I  hsTe  italicized  in  the  above  quotation  indicate 
very  clearly  that  a  tar  deed  may  be  made  where  the  sabaeqaent  taxes 
have  not  been  paid,  bat  the  title  eonv;Byed  is  sabject  to  saoh  unpaid 
taxes. 

The  other  objection  is  to  the  description  of  the  land.  It  appears  in 
the  deed,  dated  Jannary  23, 1878,  for  sale  of  1873.  The  law  in  force 
at  the  time  of  that  sale  is  found  in  St.  1868,  p.  1047,  §  85 ;  and  it  reads 
as  follows : 

"The  person  at  such  sale,  ofFering  to  pay  the  taxes  and  charges  against  any 
one  piece  or  parcel  of  land  for  the  smallest  quantity  of  land  in  a  square,  as 
nearly  as  practicable^  off  from  the  north-east  coroer  of  the  tract,  or  piece  uf 
land,  shall  be  the  purchaser  of  said  quantity,  located  as  aforesaid." 

This  Btatnte  fixes  the  shape  of  the  piece  of  land  bid  off.  It  must 
be  in  a  f^tiare,  and  there  could  be  no  difficulty  in  locating  exactly  the 
lines,  and  setting  o£f  the  land  purchased.  The  Statutes  of  1879,  p. 
961,  §  111,  changed  this  section,  and  provides  that  the  piece  bid  off 
shall  come  off  the  wyrth  side -of  the  tract.  Of  course,  the  deed  would 
then  read,  bo  many  acres  off  the  north  Bide,  Besides,  there  appears 
to  have  been  four  other  sales  of  this  whole  qnarter  section  for  taxes, 
and  deeds  made  thereon,  and  that  whole  title  is  now  held  by  the  defend- 
ant, Browi^ee.  Two  of  these  sales  were  for  taxes  prior  to  1873,  and 
two  for  subsequent  years,  (1875  and  1877 ;)  and  all  these  sales  appear 
to  have  been  made  before  Brownlee  entered  on  the  land.  These  deeds 
in  form  are  in  substantial  compliance  with  the  requirements  of  the 
statute,  and  I  am  compelled  to  admit  that  the  objections  made  to 
them  are  not  well  taken,  although  it  would  have  gratified  me  to  hold 
the  contrary,  and  relegate  the  defendant  to  his  rights  under  the  ooou- 
pying-daimant  act. 

Judgment  must  go  for  the  defendant. 
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Howes  v.  Cameron. 
(Cfy-euit  QniTt,  If,  D.  Illinois.  ^  December  Term,  1883.) 

JUDOHENT — EXBCUTION  TO  PnESKRTE  tiTEN — KeV.  ST.  IlT,.  Ch.  77,  j  t. 

An  execution  is  not  **  issued,"  withiu  tlie  meaning  of  section  1  of  Chapter  77 
of  the  Revised  iStalules  of  Illinois,  so  as  to  keep  tlie  liun  of  a  judgaient  on  real 
estate  alive  unless  it  is  delivercil  to  au  officer  authorized  to  exi-cute  it,  and  for 
the  purpose  of  having:  it  executed.  The  liaadln^;  of  an  execution  to  a  United 
States  deputy  mtirshal  with  tlic  express  direct  ion  not  to  execute  it  until  further 
Instructions,  and  giving  no  buch  iusiructiuns  during  the  lilc-tiine  of  the  writ, 
will  not  preserve  the  lion. 

At  Law. 

John  I.  Bennett,  for  Howes. , 

Rosenthal  d'  Pence,  for  Gilmore  and  others. 

Blodgett,  J.,  (orally.)  This  is  a  petition  to  set  aside  a  levy  made 
under  an  execution  issued  in  this  case  by  the  marshal  of  this  district. 
The  plaintiff,  Howes,  recovered  against  the  defendant  on  the  ninth 
of  July,  1877,  a  judgment  in  this  court  for  $1,978.50.  On  Decem- 
ber 26,  1877,  a  few  months  after  the  recovery  of  this  judgment,  as 
will  be  noticed,  the  defendant  Cameron  acquired  title  to  lot  10,  in 
block  32,  in  Duncan's  addition  to  the  city  of  Chicago,  by  deed  of  con- 
veyance. On  the  second  day  of  December,  1378,  the  defendant  and 
her  husband  sold  and  conveyed  by  deed,  in  good  faith,  to  Jesse  L. 
Nason,  the  N.  ^  of  this  lot,  and  on  the  twenty- F=econd  of  April,  1S79, 
the  latter  conveyed  to  Carry  0.  Nason;  October  1,  1S79,  Carry  0. 
Nason  conveyed  to  one  Eriekson;  October  1,  187^,  the  latter  con- 
veyed to  Melcher,  and  on  the  twenty-fourth  of  April,  1883,  Melclier 
conveyed  to  the  petitioner;  so  that  the  petitioner  is  now  seized  of  the 
N.  ^  of  lot  10,  block  32,  by  a  series  of  mesne  conveyances  from  Cam- 
eron. On  the  ninth  of  January,  1878,  an  execution  was  made  out 
by  the  clerk  of  this  court  and  delivered  to  a  clerk  of  the  plaintiff's  at- 
torney, which  was  subsequently  returned  to  the  clerk's  office  and  a 
memorandum  made  on  the  execution  docket  that  said  writ  had  not 
been  delivered  to  the  marshal.  On  December  13,  1878,  another  ex- 
ecution was  made  out  by  the  clerk,  but  not  delivered  to  the  marshal, 
and  on  the  seventh  of  February,  1884,  an  exectition  was  issued  on  this 
judgment  and  levied  on  the  petitioner's  lot.  The  petitioner  asks  that 
the  levy  under  this  execution  be  set  aside,  on  the  ground  that  she  is 
a  bona  fide  purchaser  of  the  property  after  the  lien  of  the  judgment 
had  expired,  and  that  her  property  ought  not  to  be  sold,  or  her  title 
clouded  by  this  levy,  or  sale  under  it. 

It  appears  from  an  affidavit  of  Frank  T,  Bennett',  who  was  the  clerk 
of  Mr.  John  I.  Bennett,  the  plaintiff's  attorney  in  the  recovery  of  this 
judgment,  and  the  issue  of  this  execution,  that  the  execution  of  Jan- 
nary  9,  1878,  was  taken  by  him  from  the  clerk's  office  and  handed 
to  one  of  the  United  States  deputy -marshals,  who  asked  what  be 
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▼ishod  done  with  it;  to  wfaich  Bennett  replied  he  would  have  to  Bee 
the  attorney  and  get  instructions,  and  requested  the  deputy  to  hold 
said  writ  lentil  such  iustruotionB  should  be  given;  whereupon,  as  the 
witness  states,  said  deputy,  in  accordance  with  his  request,  placed 
said  writ  away  in  hia  office  to  await  further  inatmotions.  No  in- 
struotious  were  given,  and  no  meiporandam  or  entry  was  made  by 
the  marshal  on  the  writ  or  elsewhere  showing  the  writ  had  been  in 
his  bands,  and  after  the  expiration  of  90  days  from  the  date,  it  was 
taken  from  the  deputy  and  returned  to  the  clerk's  office,  who  filed  it 
as  of  the  day  it  was  returned,  and  the  clerk  at  the  same  time  made 
an  entry  on  the  execution  docket  in  this  case  that  the  execution  in 
question  had  not  been  delivered  to  the  marshal. 

The  second  execution  was  merely  made  out  by  the  clerk  and  handed 
to  the  attorney,  who  kept  it  in  his  office  until  the  expiration  of  90 
days  from  the  date,  when  he  returned  it  to  the  clerk,  who  marked  it 
filed,  and  also  made  a  memorandum  on  the  execution  docket  that  it 
had  not  been  delivered  to  the  marshal. 

Section  1  of  chapter  77  of  the  Berised  Statutes  of  Illinois  provides 
that  a  judgment  shall  be  a  lien  on  the  real  estate  of  the  perHon  aj^ainst 
whom  it  is  issued  for  the  term  of  seven  years  from  the  time  it  is  ren- 
dered, and  no  longer,  bnt  when  an  execution  is  not  issued  on  sucli 
judgment  within  one  year  from  the  time  the  same  becomes  a  lien  tlie 
judgment  shall  thereafter  cease  to  be  a  Jien.  The  only  question  is, 
was  an  execution  issued  on  this  judgment  within  a  year  from  the  time 
the  judgment  was  rendered? 

It  is  very  clear  to  me  that  an  execution  is  not  issued,  within  the 
meaning  of  this  statute,  unless  it  is  delivered  to  an  officer  authorized 
to  execute  it,  and  for  the  purpose  of  having  it  executed.  The  hand- 
ing of  this  execution  to  a  deputy-marshal  with  the  express  direction 
not  to  execute  it  until  further  instruction,  and  giving  no  instruction 
to  execute  it  during  the  life-time  of  the  writ,  is  not  such  a  delivery  of 
the  writ  to  the  officer  as  preserves  the  lien.  For  all  the  purposes  of 
preserving  the  lien,  the  writ  might  as  well  have  never  been  made  out 
by  the  clerk.  It  lay  inert  and  dead  by  direction  of  the  plaintiff's  at- 
torney, and  placing  it  in  the  hands  of  a  person  who  happened  to  be 
a  deputy-marshal  with  directions  not  to  do  anything  with  it,  docs  not 
make  it  any  better  than  if  it  had  been  left  in  the  desk  of  the  clerk  or 
attorney,  becanse  the  vitality  of  the  writ  is  suspended  by  express  di- 
rection of  the  plaintiff's  attorney.  That  the  deputy -marshal  under- 
stood the  writ  was  not  to  be  executed,  is,  it  seems  to  me,  conclusively 
shown  by  the  fact  that  no  indorsement  was  made  on  the  writ,  as  re- 
quired by  law,  of  the  time  he  received  it;  and  it  is  hardly  possible  the 
clerk  wonld  have  made  an  entry  to  the  effect  the  writ  was  not  deliv- 
ered to  the  marshal  if  he  had  not  been  so  informed  by  the  attorne/s 
clerk  when  the  writ  was  taken  back  to  the  clerk's  office. 

The  supreme  court  in  Oilmore  v.  Davis,  84  111,  4S7,  says:  **A  de- 
livery of  Buch  a  writ  to  a  sheriff,  instracting  him  at  the  same  time  to 
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do  noihmg  ander  it,  is  really  no  delivery,  and  confers  no  rights  on  the 
creditor."  It  is  trne,  the  ease  I  have  cited  was  not  expressly  a  case 
like  this,  where  a  continuation  of  a  lien  by  the  issue  of  an  execution 
was  involved.  That  was  a  case  between  contending  exeoations,  and 
it  was  held  that  the  delivery  of  a  writ  to  a  sheriff,  with  instruotiona 
not  to  execute  it,  was  equivalent  to  no  delivery  at  all.  See,  also.  Berry 
V.  Smith,  3  Wash.  C.  C.  60. 

The  case,  therefore,  seems  to  me  to  stand  precisely  the  same  as  if 
no  execution  had  been  issued  on  the  judgment  until  after  the  expira- 
tion of  a  year,  and  the  lien  of  the  judgment  bad  ceased  at  the  time 
tbe  defendant  conveyed  the  property  in  question  to  Jesse  L.  Nason, 
from  whom  tbe  petitioner  acquires  title  by  mesne  conveyances.  At 
the  time  the  petitioner  acquired  title,  the  record  in  this  case  showed 
that  the  execution  bad  never  been  delivered  to  the  marshal,  and  jus- 
tified the  purchaser  from  the  defendant  in  assuming  that  the  judg- 
ment had  ceased  to  be  a  lien  upon  this  property  at  the  end  of  the  year 
from  tbe  time  the  judgment  was  rendered.  I  am  therefore  of  the 
opinion  that  the  plaintiff  has  no  right  to  levy  an  execution  on  peti- 
tioner's property.  An  order  will  be  entered  setting  aside  the  levy 
nnder  the  execution  upon  the  N.  ^  of  lot  10,  in  block  33.  The  execa- 
tion  will  not  be  quashed  because,  possibly,  it  may  reach  other  prop* 
erty. 


MosHEB  V.  St.  Louis,  I.  M.  &  T.  By.  Co.' 
(Oireuit  Court,  E.  D.  Mimuri.   March  20,  1886  ) 

OABRIERS  07  pABSENOBne— PURCHASBU  OF  RAILROAD  TiCKBT  BoUITD  TO  CoJ£PLT 

viTH  Itb  Conditiohb. 

A  limited  railroad  ticket,  by  an  express  proriaion  of  a  contract  therein  con- 
tained and  signed  by  the  purchaser,  was  good  for  a  return  trip,  provided  the 
purchaser  identified  himself  to  the  "  authorized  agent "  of  the  railroad  at  hia 
destination,  and  the  ticket  was  "  officially  signed,  and  dated  in  ink,  and  dnly 
stamped  by  said  agent."  The  purchaser,  presented  himself  at  tbe  proper  office 
at  a  proper  time,  but  the  authorized  agent  was  absent,  and  failed  to  appear  be- 
fore the  train,  which  the  holder  of  tbe  ticket  desired  to  take,  started.  He  there- 
fore proceeded  on  his  returo  trip  without  complying  with  the  condition,  and 
present^  said  ticket  to  the  conductor  and  explained  said  circumstances.  The 
conductor  refused  to  accept  it  and  demanded  the  usual  fare,  which  being  re- 
fused, he  removed  the  passenger  from  the  train.  i?e/d,  tlut  such  removal  gave 
the  holder  of  said  ticket  no  cause  of  actloa. 

Demurrer  to  Amended  Petition. 

The  amended  petition  differs  from  the  original  (17  Fkd.  Bef.  8S0) 
in  stating  that  the  plaintiff  presented  himself  and  ticket  at  the  busi- 
ness office  of  the  defendant's  "authorized  agent"  at  Hot  Springs,  his 

■Reported     BenJ.  F.  Rex,  £sq.,  of  the  St.  Louis  bar. 
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ozigmal  destination,  "during  huainees  Hours,  and  a  reasonable  time 
before  the  time  of  depai^ore  of  its  train  for  St.  Louis  that  plaintiff 
desired  to  take  and  did  take,  and  was  ready  and  willing,  and  then 
and  there  offered,  to  identify  himself  as  the  original  purchaser  of  said 
ticket,**  etc.,  bat  that  there  was  no  authorized  agent  there,  and  that 
none  appeared  before  the  departure  of  the  train  wbieh  the  plaintiff 
desired  to  and  did  take. 

For  opinion  on  motion  to  remand,  see  19  Fbd.  Bbp.  849. 

E.  P.  Johnson  and  William  Af.  Ecclea,  for  plaintiff. 

Bennett  Pike,  for  defendant. 

Brewer,  J.,  (orally.)  The  question  in  this  case  has  been  argued 
the  third  time  in  this  court.  I  do  not  see  that  this  amended  petition 
changes  the  substantial  facts  in  any  respect.  It  still  appears,  as 
heretofore,  that  the  plaintiff  purchased  a  ticket  called  a  round-trip 
ticket  from  here  to  Hot  Springs  and  return.  That  ticket  contained 
an  express  contract,  which  in  terms  provided  that  it  should  be  pre- 
sented to  the  station  p.geni  at  Hot  Springs,  and  by  him  stamped  upon 
the  back,  after  being  satisfied  that  the  person  presenting  it  was  the 
person  to  whom  the  ticket  was  iftBued.  It  was  a  limited  ticket  with 
special  rates.  Upon  that  ticket  the  plaintiff  went  to  Hot  Springs, 
no  objection  being  made.  He  was  ready  to  return,  but  the  agent  not 
being- present  at  the  ticket  office  at  Hot  Springs,  the  ticket  was  not 
presented  to  him,  the  holder  was  not  identified,  nor  the  ticket  stamped 
by  him.  With  that  ticket  unstamped,  without  any  identification,  the 
plaintiff  started  to  come  back  to  St.  Louis.  He  rod^  from  Hot  Springs 
to  Malvern  without  objection,  but  from  Malvern,  coming  this  way, 
upon  the  Iron  Mountain  road,  the  conductor  objected  and  refused  to 
take  that  ticket.  The  plaintiff  was  removed  from  the  train,  and  he 
brings  this  action  to  recover  damages  for  the  expulsion. 

I  dissent  entirely  from  the  construction  placed  upon  the  ticket  by 
counsel  at  this  time,  and  now  for  the  first  time.  Heretofore  it  was 
conceded  that  the  ticket  required  upon  its  face  an  indorsement  stamped 
by  the  station  agent  at  Hot  Springs.  This  time  counsel  seems  to 
claim  that  it  did  not  require  anything  of  the  kind.  I  think  it  did. 
The  langaage  is  plain. 

The  authorities  which  have  been  cited  by  counsel  do  not  come  up 
to  this  case,  for  here,  when  the  plaintiff  took  that  ticket  he  entered 
into  an  express  contract.  It  is  not  a  question  of  implied  contract, 
or  of  rights  indei)endent  of  a  contract.  The  plaintiff  took  that  ticket, 
signing  it  at  the  time  he  took  it,  thereby  creating  an  express  contract 
between  him  and  the  railroad  company,  by  which  the  ticket  was  to  be 
good  for  a  return  passage  when,  and  only  when,  indorsed  by  the  agent 
at  Hot  Springe,  and  when  the  owner  and  holder  had  been  identified 
there  to  his  satisfaction.  The  conductor,  when  the  ticket  was  pre* 
aented,  saw  no  stamp  upon  it.  The  plaintiff  had  not  been  identified, 
and  the  rules  of  the  company,  binding  upon  him  as  a  conductor,  re- 
quired him  to  remove  the  party  unless  he  paid  his  fare.   Now,  can 
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it  be  that  the  railroad  company  is  responsible  beoaase  the  conductor 
did  that  which,  by  the  rules  of  tlie  company, — reasonable  rules,  too, 
— in  pursuance  of  his  duty,  he  ought  to  have  done  ?  Grant  that  there 
was  an  implied  contract  that  the  station  agent  should  have  been  at 
the  Hot  Springs  depot.  If  the  plaintiff  had  sued  for  a  breach  of  that 
contract,  and  had  asked  the  amount  which  he  was  compelled  to  pay 
in  order  to  purchase  a  return  ticket,  then  a  very  different  question 
would  hare  arisen.  But  here  he  relies  on  the  fact  that  the  expulsion 
from  the  train  was  unlawful,  because  the  conductor  ought  to  have 
taken  his  statement  instead  of  that  evidence  which  was  provided  by 
the  contract,  viz.,  identification  and  the  stamp  of  the  agent  at  Hot 
Springs. 

It  certainly  would  introduce  a  very  uncertain  rule  of  procedure  if  a 
conductor  could  not  rest  upon  the  faith  of  the  ticket  which  is  pre- 
sented to  him ;  if  he  is  bound  to  aot  as  a  judicial  tribunal,  and  take 
testimony  and  inquire  into  the  e^ccusea  or  reasons  for  the  non-per- 
fection of  a  ticket  which  is  presented  to  him.  The  party  took  the 
ticket  upon  the  face  of  which  was  the  express  stipulation  that  before 
it  should  be  good  for  a  return  passage  the  holder  should  be  identified 
by  the  agent  at  Hot  Springs,  and  he  should  stamp  that  ticket  on  the 
back.  Now,  the  party  says :  "  Why,  I  wanted  to  prove  to  the  railroad 
conductor  that  I  was  the  man — the  party  who  took  that  ticket. in  the 
first  instance."  Can  the  courts  cast  upon  the  conductor  the  duty  of 
entering  upon  a  judicial  investigation  ?  Of  course  the  conductor  could 
not  at  the  instant  secure  counter-testimony,  and  he  would  be  bound  to 
take  the  statement  of  the  party  as  to  the  facts  of  the  case  independ- 
ent of  the  express  language  of  the  ticket.  I  do  not  think  that  the 
conductor  is  bound  to  do  anything  of  the  kind.  I  think  he  has  a 
right  to  rely  upon  the  language  of  the  contract  as  expressed  in  the 
ticket.  If  the  party  was  injured  by  the  negligence  or  wrong  of  some- 
body else,  be  should  have  paid  bis  fare  back  and  then  sued  to  recover 
the  amount  which  he  had  been  compelled  to  pay  owing  to  the  omia- 
siou,  negligence,  or  misconduct  of  the  agent  at  Hot  Springs. 

As  I  said,  this  is  the  third  time  this  question  has  been  presented  by 
demurrer,  iind  while  the  petition  has  been  changed  from  time  to  time, 
yet  the  substantial  facts  still  remain  to-day  aa  they  were  in  the  first 
instance.    The  demurrer  will  be  sustained. 

The  party,  of  course,  will  have  his  exceptions.  Judgment  will  be 
found  for  the  defendant,  and  as  the  ad  damnum  clause  is  over  $5,000, 
he  can  take  it  to  the  supreme  court  of  the  United  States,  and  there 
settle  the  question  which  by  it  has  not  yet  been  determined  definitely. 
It  has  been  determined  one  way  and  another  by  the  courts  of  the  dif- 
ferent states,  but  the  question  whether  a  conductor  is  justified  in  act- 
ing on  the  letter  of  the  ticket  presented  to  him,  or  is  bound  to  take 
the  statement  of  the  passenger  as  to  matters  concerning  which  the 
ticket  makes  express  provision,  and  whether,  if  he  mistakes,  theoom- 
pany  is  responsible,  has  not  yet  been  settled  by  the  supreme  court  of 
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the  United  S^tes,  bat  oan  be  settled  in  this  oase  if  the  plaintiff  de- 
sires. 

The  demoner  will  be  sastained,  and  judgment  entered  for  the  de* 
fendant. 


In  re  Ah  Pino. 
(dreuit  Churt,  V.  Ualifornti.  March  80,  1885.) 
1.  Chinssb  luutoBATioN— Mi£RoaAii-r  Teuforabilt  Atoent— Bight  to  Uetukn 

WITHOUT  CkKTIFICATE. 

The  aizth  aectloD  of  the  ChioeBe  restriction  act  of  1S82,  as  amended  by  the 
act  of  18&4,  is  not  applicable  to  a  Chiaese  merchant,  one  of  a  firm  residing  and 
doing  their  principal  business  in  the  United  States,  who  temporarily  depiirlud 
therefrom  before  the  passage  of  said  act  to  attend  to  a  braooh  of  tlie  said  Brm's 
hnsinesa  in  British  Colombia,  and  who  returned  to  the  United  States  after  the 
passage  of  said  act;  and  he  may  re-enter  the  United  States  without  producing 
the  certificate  required  there1>y. 
3.  Same— Construction  of  Restriction  Acts. 

Section  6  of  the  restriction  act  is  not  applicable  to  Chinese  subjects,  residents 
of  the  United  States,  who  left  the  Uoited  £itates  for  foreign  countries  fur  tem- 
porary purposed,  intending  to  return  before  the  passage  of  the  amendatory  act 
of  18*4,  having  a  right  to  return  at  the  time  of  their  depiirture,  and  who  did 
not  return  till  after  the  passage  of  the  acti  nor  to  Chinese  subjects,  residents 
of  the  United  States,  departing  for  temporary  purxMses  of  busiueas  or  pLuosure 
since  the  passage  of  the  act. 

Appeal  from  District  Court. 
Thos.  D.  Riordan,  for  petitioner. 
S.  O.  HUbom,  U,  8,  Atty.,  contra. 
Before  Sawyer  and  Sabin,  JJ. 

Sawteb,  J.  This  is  an  appeal  from  the  district  court.  The  peti- 
tioner is  a  Chinese  subject  of  the  Mongolian  race,  a  merchant,  slot  a 
Chinese  laborer,  and  a  member  of  the  old  and  well.known  firm,  of 
Hop  Sing  &  Co.,  doing  a  mercantile  business  in  the  city  and  county 
of  San  Francisco,  of  which  firm  he  has  been  a  member  since  1877. 
He  resided  in  the  United  States  continuously  for  the  period  of  eight 
years  prior  to  his  temporary  visit  to  China.  In  1S79  he  departed 
from  California  for  the  purpose  of  visiting  China,  and  returned  to  the 
United  States  on  November  30,  1881,  before  the  passage  of  the  orig- 
inal Chinese  restriction  act.  He  remained  at  San  Francisco  from  the 
last-named  date^  attending  to  the  business  of  bis  said  firm,  until  Feb- 
ruary 1, 1889,  when  he  departed  for  Victoria,  British  Columbia,  to 
temporarily  attend  to  the  business  of  the  firm,  which  has  a  branch 
honse  at  that  place.  On  July  19,  1884,  after  the  passage  of  the 
Chinese  restriction  act,  he  departed  from  Victoria,  and  arrived  at  the 
port  of  San  Francisco  by  sea  July  28,  1884.  He  did  not  produce 
sny  certificate  of  the  kind  required  by  section  six  of  the  restriction 
set  as  amended  in  1884,  or  as  required  by  thie  act  of  1882.  The 
qaestion  npou  this  state  of  facts  is  whether  said  Ah  Ping  is  entitled 
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to  land,  or  whether  the  sixth  section  ttf  tiie  msiriotkHi  &et,Bs  amend- 
ed by  the  act  of  1884,  is  applicable  to  a  Chinese  merchant^  one  of  a 
firm  residing  and  doing  their  principal  business  in  the  United  States, 
who  temporarily  departed  therefrom  before  the  passage  of  said  act 
to  attend  to  a  branch  of  the  said  firm's  business  in  British  Oolnmbia, 
and  who  retnrned  to  the  United  States  after  the  passage  of  said  act. 
I  have  never  had  occasion  before  to  consider  this  precise  question. 
Although  it  may  be  possible,  it  would  be  impracticable,  for  the  peti-' 
tioner  to  go  to  China,  and  obtain  the  certificate  required  by  that  sec- 
tion; and  if  the  provisions  of  the  section  are  applicable,  no  other 
evidence  is  admissible.  If  section  6  is  apptioablCi  thbn  the  petitioner 
is  not,  otherwise  he  is,  entitled  to  land. 

The  question  at  issue  depends  upon  a  construction  of  the  clause 
of  section  6:  "Every  Chinese  persoHt  other  than  a  laborer,  who  may 
be  entitled  by  said  treaty  or  this  act  to  come  within  the  United  States, 
and  who  shall  be  ahout  to  come  to  the  United  States,"  shall  obtain 
the  permission  of  and  be  identified  as  so  entitled  in  the  mode  pro- 
vided. This,  with  the  clause  in  the  same  section  making  the  cec- 
tificate  the  scde  evidence  as  to  those  to  whom  it  is  applicable,  is  the 
only  provision,  either  in  the  treaties  in  force  or  the  act,  putting  any 
limitation  upon  the  right  of  a  Chinese  merchant  to  come  and  go  of 
his  own  free  will,  without  any  limitation  or  legal  obstruction.  The 
only  equivocal  words  in  the  clause,  taken  literally,  would  seem  to 
be,  "who  shall  be  about  to  come  to  the  United  States."  Does  this 
phrase  mean  persons  residing  or  domiciled  abroad  who  leave  their 
residence  or  domicile  "to  come  to  the  United  States"  either  for  travel 
or  pleasure,  or  to  take  up  their  residence  here,  or  for  other  purposes  ? 
or  does  it  also  include  Chinese  subjects  already  domiciled  in  the 
United  States,  having  their  residence  and  business  here,  and  who  left 
the  Country  temporarily  before,  or  who  shall  leave  it  after,  the  pas- 
sage of  the  act,  for  temporary  purposes,  with  the  intention  of  return- 
ing after  the  accomplishment  of  such  purposes  to  their  residence  in 
the  United  States?  '  We  are  satisfied,  upon  the  rules  of  construction 
and  principles  established  by  the  supreme  court  of  the  United  States 
in  Chew  Heong  v.  U,  S,  6  Snp.  Ct.  Rep.  255,  that  this  provision 
should  be  so  construed  as  not  to  embrace  the  latter  class.  To  give 
the  section  any  other  construction  would  be  to  bring  the  act  into  di- 
rect conflict  with  the  treaty,  which  the  supreme  court  says  should 
not  be  done  if  such  a  construction  can  be  avoided.  The  object  of  the 
act  is,  undoubtedly,  to  prevent  the  increase  in  this  country  of  the 
number  of  Chinese  laborers,  and  this  provision  is  designed  to  fnmisfa 
means  for  readily  identifying  parties  entitled  to  enter  the  United 
States.  As  to  those  domiciled  in  foreign  countries,  there  ip  no  ready 
means  in  this  country  for  their  identification.  In  the  countries 
whence  they  propose  to  come,  the  means  of  ascertaining  the  facts 
are  at  hand;  hence  the  provision.  As  to  those  resident  or  domi- 
eiled  in  this  country,  we  have  ourselveB  the  b«t  means  of  identift- 
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cation;  while  as  to  many  of  them,  even  in  their  native  country,  and 
much  less  when  they  are  temporarily  in  other  foreign  conntries, 
there  is  no  practicable  means  of  either  identification  or  for  procar- 
ing  the  certificate  prescribed. 

The  United  States  statutes  do  not  now,  nor  have  they  ever,  re- 
qaired  or  provided  for  the  issue  of  any  certificate  in  this  country  to  resi- 
dent Chinese,  other  than  laborers,  who  are  about  to  depart  tempo- 
rarily, for  bneiness  or  pleasure,  either  to  China  or  other  foreign 
eoantries.  There  are  many  Chinese  merchants  in  California  who  have 
been  domiciled  in  the  state  from  2(.  to  35  years.  Our  own  means  of 
identification  of  such  persons  are  {greatly  superior  to  those  of  any 
other  country,  even  that  of  their  nativity.  To  require  such  parties, 
every  time  they  go  to  another  country,  to  perform  the  required  aets 
abroad,  would  be  utterly  impracticable,  and  practically  tantamount 
to  an  absolute  refusal  to  permit  their  return. 

The  treaty  between  the  United  States  and  China  of  1868,  commonly 
called  the  "Burlingame  treaty,"  guaranties  to  Chinese  subjects  the 
right,  without  any  oonditions  or  restrictions,  to  come,  remain  in,  and 
leave  the  United  States,  and  to  enjoy  all  the  privileges,  immunities, 
and  exemptions  enjoyed  by  the  citizens  and  subjects  of  the  most  fa- 
vored nation.  16  St,  740.  The  treaty  of  November  17,  1880,  puts  no 
limitation  upon  this  right,  and  does  not  authorize,  expressly  or  by 
implication,  any  legislation  of  congress  putting  any  limitation  upon 
the  rights  of  Chinese,  other  than  "Chinese  laborers."  The  language 
of  the  treaty  is,  "The  limitation  or  suspension  shall  be  reasonable,  and 
shall  apply  only  to  Chinese  who  may  go  to  the  United  States  as  la- 
horerty  ottur  cUtsaet  not  being  included  in  the  limitations."  22  Bev. 
Si.  836.  On  the  contrary,  articles  2  and  3  of  the  latest  treaty  in 
express  terms  guaranties  that  all  Chinese  of  any  class,  "now  either 
permanently  or  temporarily  residing  in  the  territory  of  the  United 
States,  shall  be  secured  the  same  rights,  privileges,  immunities,  and 
exemptioiw  as  are  enjoyed  by  the  citizens  or  subjects  of  the  most  fa- 
vored nation,  and  to  which  they  are  entitled  by  the  treaty."  There  is 
nothing,  therefore,  in  any  of  the  treaties,  that,  expressly  or  by  im- 
plication, authorizes  congress  to  put  any  restriction  upon  the  right  to 
come  and  go  of  suoh  parties,  while  in  other  respects  they  are  ex- 
pressly placed  upon  the  footing  of  all  other  most  favored  foreigners. 
If,  then,  there  is  anything  in  the  restriction  act  that  puts  a  limit  upon 
these  rights,  such  limitation  is  a  direct  violation  of  the  express  pro- 
visions of  the  several  treaties  with  China  now  in  force.  While  such 
a  provision  in  an  act  of  congress  would,  undoubtedly,  repeal  the  eon- 
fiicting  provisions  of  the  treaties,  as  we  have  always  heretofore  held, 
yet,  nnder  the  late  decision  of  the  supreme  court,  courts  should,  if 
possible,  so  construe  the  act  of  congress  as  not  to  bring  it  into  con- 
flict with  treaty  stipulations.  Upon  the  principles  established  in  the 
case  cited,  we  are  satisfied  that  the  act  can  be  fajriy  construed  so  as 
not  to  include  this  case.    Section  1  provides  in  explicit  terms,  the 
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literal  meaning  of  which  cannot  well  be  misunderstood,  that  "daring 
SQcb  snspension  it  shall  not  be  lawful  for  any  Chinese  laborer  to  come 
from  any  foreign  port  or  place,  or,  having  bo  come,  to  remain  in  the 
United  States."  And  section  2  makes  it  an  offense  for  the  master  of 
any  vessel  to  "knowingly  bring  within  the  United  States  on  such 
vessel,  and  land  or  attempt  to  land,  or  permit  to  be  landed,  any 
Chineae  laborer  from  any  foreign  port  or  place."  This  language,  with- 
out the  limitation  put  upon  it  by  the  provisions  of  section  3,  that  it 
shall  uot  apply  to  persons  within  the  Uuited  Stutes  at  the  date  of  the 
treaty,  is  as  broad  and  apeoilic  as  it  is  possible  to  be,  and,  literally 
construed,  inolndes  every  individual  laborer  of  the  Gliinese  race.  Yet 
the  supreme  oonrt,  after  quoting  those  provisions  of  sections  1  and  2, 
explicitly  say,  in  substance,  that  if  they  had  stood  ala/ie,  without  the 
limiting  clause  of  section  3,  its  construction  of  the  act  would  be  the 
same  as  it  is  now.  The  exact  language  of  the  court,  speaking  through 
Mr.  Justice  Harlan,  is : 

"  Tf  these  sections  constituted  the  entire  legislation  in  r^erence  to  the  com- 
ing to  this  country  tif  Chinese  laborers,  the  court,  under  t/te  establislied  rides 
for  the  interpretatioji  of  statutes,  would  hold  that  they  did  not  apply  to 
Chinese  laborers  who  by  their  residence  in  the  United  States,  at  the  date  of 
the  lust  treaty,  had  acquired  the  right  to  go  and  come  of  their  own  free  will, 
and  to  enjoy  sunk  pricHeges,  immumties,  and  exemptions  as  were  accorded 
here  to  citizens  atid  subjects  of  the  most  favored  nation.  Fur  siace  the  pur- 
pose avowed  in  the  act  was  to  faithfully  execute  the  treaty,  aay  iuterpruta- 
tion  of  its  provisions  would  be  rejecUtd  which  imputes  to  congress  an  inten- 
tion to  disregard  tho  plighted  faith  of  tite  government;  and  consequently  the 
court  ought,  if  possible,  to  adopt  that  construction  which  recognized  and 
saved  riglits  secured  by  tlie  treaty.  The  utmost  tliat  could  be  said  in  the  case 
supposed  would  be  that  there  was  an  apparent  contliot  between  the  mere 
words  of  the  statute  and  tho  treaty,  and  that,  by  impliciitiou  the  latter,  so  far 
as  the  pitople  iind  the  courts  of  this  country  were  concerned,  was  abrogated  in 
respect  of  that  class  of  Chinese  laborers  to  whom  was  secured  the  right  to  go 
and  come  at  pleasure."    5  Sup.  Ct.  Kep.  259. 

This  language,  it  is  true,  goes  further  than  was  absolutely  necessary 
under  the  facts  of  that  case;  but  it  is  the  deliberate  statement  that 
the  court  would  have  so  held,  had  the  facts  required  it.  Such  a  de- 
liberate announcement,  made  under  the  circumstances  of  the  case, 
we  cannot  regard  as  a  mere  dictum^  or  the  expression  of  tho  individual 
opinion  of  the  judge  delivering  the  judgment.  We  look  upon  it  as 
binding  upon  this  court  as  a  rule  of  decision.  The  court  simply  apply 
the  universally  recognized  rule  that  the  repeal  of  a  statute  or  treaty 
by  implication  is  not  favored.  In  this  case  the  clause  of  section  six, 
under  consideration,  is  less  speci&c,  as  the  words,  "who  shall  be  about 
to  come  into  the  United  States,"  are  more  ambiguous,  and  are  fairly 
open  to  the  construction  upon  the  language  itself,  in  view  of  the  sur- 
rounding circumstances,  that  they  are  only  applicable  to  tliose  com- 
ing for  the  first  time,  or  to  persons,  having  no  present  domicile  or 
residence  in  the  United  States,  but  having  their  actual  residence  or 
domicile  in  a  foreign  country,  about  to  come  into  the  United  States 
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either  on  bosmess.  for  travel,  or  as  temporary  or  permanent  rendents. 

At  the  time  the  petitioner  left  his  residence  in  San  FraQoisco  for 
British  Colnmbia,  on  the  business  of  his  firm,  both  under  tbe  treaties 
and  under  the  laws  of  the  United  States  then  in  force,  he  had  a  legal 
right  to  retnm  without  any  conditions  or  restrictions  not  applicable 
to  enbjeots  of  any  other  or  "tbe  most  favored  nation."  He  bad  no 
reason  to  anticipate  any  change  of  the  law.  At  bis  departure  be  had 
a  rested  right  under  the  treaties  and  laws  then  in  full  force  to  return. 
He  had  a  right  to  rely  on  the  laws  as  they  then  were.  If,  by  the  act 
in  question,  it  was  intended  to  cut  off  this  right  of  return,  then  it  was 
the  deliberate  intention  of  congress  to  violate  the  treaty,  and  cut  off 
a  right  vested  in  the  petitioner  both  by  the  treaties  and  other  laws  of 
the  land.  As  we  have  seen,  the  act  must,  if  possible,  be  so  construed 
as  not  to  work  this  wrong.  The  supreme  court,  in  support  of  the  con- 
atruciton  given  to  the  act  in  tbe  case  oitedj  further  observes: 

**To  tliese  [roasoniij  may  be  added  the  furtlier  one  tluit  courts  uniformly 
refuse  to  give  to  statutes  a  retrospective  operation  wbereby  rights  previously 
vested  are  injuriously  affected,  unless  compelled  to  do  so  by  language  so  clear 
and  positive  as  to  leave  no  room  to  doubt  tbat  such  wus  tiie  intention  of  tbe 
legislature. " 

To  give  the  construction  insisted  on  by  tbe  United  States  attorney 
would  be  to  give  the  act  a  retrospective  operation  which  would  injnri- 
onsly  affect  the  right  of  the  petitioner  to  return,  vested  under  the  trea- 
ties and  laws  in  force  at  the  time  of  his  departure,  for  temporary  pur- 
poses, to  British  Columbia.  And,  as  we  have  seen,  there  is  less  ground 
for  holding  that  the  petitioner  is  included  within  the  purview  of  the 
act  than  in  the  case  decided  by  the  supreme  court,  upon  the  hypoth- 
esis assumed  in  the  paragraphs  quoted  from  the  decision. 

Tbe  following  language  of  the  supreme  court,  in  Chew  Heong^a  Case, 
is  equally  applicable  to  the  petitioner  in  this  case : 

"It  is  also  said,  in  support  of  the  judgment, that  the  sixth  section  fs  signif- 
icant, in  that  it  prescribes  the  modQ  for  the  coming  to  tliis  coniitiy  of  Cliinese 
persons,  ■  other  than  a  lalwrer,  who  may  be  entitled  by  said  treaty  and  this  act 
to  come  within  the  United  States,'  bat  fails  to  provide  the  means  for  the  re- 
turn and  identification  of  Chinese  laborers  who  were  cnlitled  by  the  treaty  to 
retnm,  but  who  were  out  of  the  country  when  the  act  of  congrcfn  was  passed. 
But  this  argument,  like  the  one  just  alluded  to,  onlr/  ^proves  that  congress, 
while  making  provisions  for  Die  coming  of  persons  who  were  entitled  to  come, 
other  than  laborers,  omitted  to  make  special  pi  ocision  in  refernnce  to  the  lat- 
ter, and  conseqtiently  left  them  to  stand  upon  their  rights  as  secured  by  the 
tnaty,  awl,  if  their  right  to  enter  the  United  States  was  questioned,  to  prooe 
in  some  way  consistent  with  the  general  principles  of  la?v  that  they  belonged 
to  the  class  entitled  to  go  and  eome. "   5  Sup.  Ct.  Bep.  2C6. 

With  as  good  reason  may  it  be  said  that  congress,  while  providing 
for  the  case  of  Chinese,  other  than  laborers,  domiciled  in  foreign  coun- 
tries,  not  residents  of  the  United  States,  and  having  no  vested  right 
to  return  as  present  residents  of  the  United  States,  temporarily  ab- 
sent on  business  or  pleasure,  "who  shall  be  about  to  come  to  the 
United  States,"  ''omitted  to  make  any  speoial  p/oyision  in  reference 
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to"  Chinese  residents  of  the  United  States  temporarily  absent,  with 
a  light  to  retnrn,  at  the  date  of  the  passage  of  Uie  aet,  or  who,  after 

the  passage  of  the  act,  temporarily  leave  the  United  States  for  for- 
eign countries  on  business  .or  pleasure;  "and  consequently  left  tbem 
to  stand  upon  their  rights  as  secured  by  the  treaty ;  and,  if  their  right 
to  enter  the  United  States  was  questioned,  to  prove,  in  some  way  con- 
sistent with  the  general  principles  of  law,  that  they  belonged  to  the 
class  entitled  to  go  and  come." 

If  we  have  interpreted  the  principles  established  by  the  supreme 
court  aright,  the  result  is  that  section  6  of  the  restriction  act  is  not 
applicable  to  Chinese  subjects,  residents  of  the  United  States,  who 
left  the  United  States  for  foreign  conntries  for  temporary  purposes, 
intending  to  return,  before  the  passage  of  the  amendatory  restriction 
act, — having  a  right  to  return  at  the  time  of  their  departure, — and 
who  did  not  return  till  after  the  passage  of  the  act;  nor  to  Chinese 
subjects,  residents  of  the  United  States,  departing  for  temporary  pur- 
poses of  business  or  pleasure  since  the  passage  of  the  act.  This  is  the 
construction  acted  upon  by  the  executive  department  of  the  govern- 
ment, and,  we  think,  is  fully  justified  in  these  particulars  by  the  de- 
cision of  the  supreme  court. 

It  results  that  the  judgment  of  the  district  court  must  be  reversed, 
and  the  petitioner  discharged.  It  is  but  just  to  say  that  tbe  judg- 
ment of  tbe  district  court  was  rendered  before  the  receipt  here  of  the 
decision  of  the  supreme  court  in  Chew  Heong*8  Case.  If  there  are 
any  expressions  in  any  of  my  former  opinions  apparently  inconsist- 
ent with  the  views  here  adopted,  they  are  in  opinions  rendered  be- 
fore the  decision  of  the  supreme  court  in  the  case  cited,  and  they  had 
special  reference  to  the  facts  in  tbe  case  decided,  and  no  reference  to 
the  point  now  involved. 

Let  the  judgment  of  the  district  court  be  reversed,  and  the  peti- 
tioner discharged. 


Maoexn  and  another  v,  Uhxtbo  States. 
Idrettit  Court,  if,  D.  lOtnoiA,  Haroh  84,  1885.1 

1.  ORIMIKAL  Ij&W  AMD  PrOOBDOBB— WsiT  OF  ERKOR  TO  DlSTRIOT  COVRT— BTAT 

OB"  Skntehcb— Act  1879,  i  1. 

Under  section  1  of  the  act  of  1879  a  writ  of  error  is  not  a  writ  of  right,  but 
to  he  allowed  Id  the  discretion  of  the  circuit  judge,  and  if  he  allowa  it,  it  is  also 
in  his  discretion  whether  he  will  atay  tho  sentence. 

2,  Baub— WiuT  AKD  Stat,  when  Ohakted. 

If,  upon  the  errors  complained  of,  there  be  any  doubt,  or  room  for  fair  de- 
bate, the  accosed  should  not  l»e  denied  an  oppormuity  to  take  tho  detibtirate 
judgment  of  the  circuit  coort  upon  the  rulings  of  the  district  oourt,  U  those  rul- 
ings have  affected  the  judgment  and  sentence  of  that  court;  and  in  such  a  case 
the  proceedings  under  the  sentence  should  be  stayed.  Writ  of  error  allowed^ 
and  proceedings  stayed. 
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Petition  in  Error. 

jR.  8.  TvOMU  and  J.  B.  DoUitOe,  for  the  Goremmeni. 
J.  B,  HawUif  and  /.  N,  StUet,  fcv  the  Citizena'  Committee, 
H.  W.  Themptoaf  E,  A  Stoma,  and  Judge  T^urpU,  for  defendants 
in  error. 

Gbsshih,  3.  The  proseontion  in  this  oase  was  commenced  under 
aecticm  6440,  Bev.  St.,  by  information  filed  by  the  district  attorney,  con- 
taining seven  counts,  ohargit^  that  the  defendants  eonspired  to  com- 
mit the  offenses  described  in  sections  5403,  5511,  and  5613.  Glea- 
Bon,  Mackin,  and  Gallagher  were  convicted  npon  all  the  counts,  and 
the  two  latter  were  sentenced  to  pay  a  fine  of  $5,000  each,  and  to  im- 
prisonment in  the  penitentiary  at  Joliet  tor  two  years.  Beifal  was 
aoqnited.  Maobin  and  Gallagher,  by  their  petition,  ask  the  eirooit  for 
a  writ  of  error,  and  for  a  stay  of  sentence  ontil  the  rulings  of  the  dis- 
trict conrt  shall  have  been  reviewed. 

The  fixst  connt  in  the  information  charges  that  at  the  late  election 
a  lai^e  number  of  votes  were  cast  at  the  second  election  precinct  of 
the  eighteenth  ward  of  the  city  of  Chicago,  in  Cook  cotmty,  for  a 
representative  in  eongress,  and  for  state  and  oonnty  officers;  that  the 
judges  of  election  canvassed  the  votes,  and  the  proper  clerks  made 
two  tally-lists  showing  the  number  of  votes  received  by  each  candi- 
date ;  that  on  the  day  after  the  election  the  judges  and  clerks  certi- 
fied on  each  poll-book  the.  number  of  votes  cast  for  each  person  voted 
for;  and  thereupon,  one  of  the  poll-books  with  the  certificate  indorsed 
thereon,  and  one  of  the  taUy-Usts,  together  constituting  the  return 
from  such  precinct,  properly  enveloped  and  sealed,  were  delivered  by 
one  of  the  judges  to  the  oonnty  clerk  and  his  deputies  at  the  clerk's 
office,  whose  duty  it  was  to  safely  keep  and  guard  the  same ;  and  that 
MacMn,  Gallagher,  Gleason,  and  Beihl  conspired  to  break  open  such 
package,  mutilate  and  sXter  the  certificate,  destroy  the  tally-list,  and 
substitute  in  its  place  a  false  and  spurious  paper.  The  separate  acts 
chai^d  to  have  been  done  in  furtherance  of  the  conspiracy  are : 

(1)  That  Oleason  and  Beihl  made  opportunity  for  and  permitted  the  pack- 
age to  be  broken  open,  and  the  return  taken  therefrom,  altered,  and  falsified. 
(2)  That  Mackin  and  Gallagher  unlawfully  broke  open  the  package  and  re- 
moved therefrom  such  return.  (3)  That  Gallagher  unlawfully  mutilated 
and  altered  such  certiftente  by  erasing  the  word  "four"  in  the  sentence 
"Henry  W.  Leman  had  four  hundred  and  twenty  votes  for  state  senator," 
and  wrote  in  place  thereof  the  word  "two, "  so  as  to  make  the  sentence  read, 
"Henry  W.  Leman  had  two  hundred  and  twenty  votes  for  state  senator;" 
and  erased  the  word  "two"  from  the  sentence  "Kudolph  Brand  had  two  hun- 
dred and  seventy-four  votes  for  state  senator,"  and  wrote  in  place  thereof 
the  word  "four,"  so  as  to  make  the  sentence  read  "Rudolph  Brand  had  four 
hundred  and  seventy-four  votes  for  state  senator. "  (4)  That  Gallagher  made 
a  false  and  eparioua  paper,  and  substituted  the  same  in  place  of  the  genuine 
Ust;  aiui  (5)  that. Mackin  and  Gallagher  unlawfully  made  way  witti  and  de- 
stroyed the  genuine  tally-list. 

The  second  and  third  counts  embrace  the  ballots,  as  well  as  the 
other  papers  described  and  embraced  in  the  first  comit. 
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The  fourth  count  charges  that  the  defendants  conspired  to  interfere 
■with  Michael  Eyan,  the  clerk  of  Cook  county,  and  such  two  Justices 
of  the  peace  as  he  might  aBsociate  with  him  in  the  discharge  of  his 
duties,  in  opening  and  canvassing  the  several  retams  of  the  election 
within  Cook  county,  such  interference  to  be  effected  by  mutilating  and 
altering  the  certifioate  on  the  poll-book  deposited  in  the  clerk's  office 
before  the  opening  and  canvassing  of  the  returns  from  the  second  pre- 
cinct, and  by  removing  from  the  county  clerk's  ofiSce,  and  destroying, 
the  tally-list  deposited  therein,  and  subBtituting  for  and  in  place  thereof 
a  false  and  spurious  paper,  purporting  to  be  such  tally-list;  and  that 
in  furtherance  of  this  conspiracy  the  defendants  altered  the  certificate 
ob  the  poll-book,  making  it  appear  that  Leman  had  received  for  state 
senator  the  number  of  votes  cast  for  Brand,  and  that  the  latter  bad 
received  the  number  of  votes  oast  for  Leman ;  and  that  the  defend- 
ants removed  from  the  clerk's  office,  and  destroyed,  the  tally-list  de- 
posited therein,  and  substituted  for  and  in  place  of  it  a  false  and  spu- 
rions  paper. 

The  conspiracy  charged  in  the  fifth  count  was  to  destroy  the  papers 
described  in  the  fourth  connt,  and,  in  addition  thereto,  a  large  num- 
ber of  ballots  which  had  been  deposited  in  the  derk's  office.  In  fur* 
therance  of  this  conspiracy,  it  is  charged  that  the  defendants  de- 
stroyed the  ballots,  as  well  as  the  other  papers  deposited  in  the  clerk's 
ofSce,  and  substituted  in  their  place  spurious  ballots  and  papers. 

The  sixth  count  charges  that  the  returns  of  the  poll  of  the  second 
precinct  had  been  deposited  in  the  clerk's  office,  as  stated  in  the  pre- 
vious counts;  and  that  the  defendants  conspired  to  steal,  carry  away, 
and  destroy  part  of  such  returns,  to- wit,  the  tally-list;  and  that  to  ef- 
fect the  object  of  this  conspiracy  they  unlawfully  did  steal  and  de- 
stroy such  tally-list,  and  substitute  for  it  a  fabricated  tally-list. 
■  The  seventh  count  charges  that  the  defendants  conspired  to  steal 
from  the  county  clerk's  office  a  large  number  of  ballots,  and  one  of 
the  poll-books  deposited  therein  as  part  of  the  return  of  the  election 
at  such  second  precinct,  and  destroy  the  same;  and  that  in  further-' 
ance  of  this  conspiracy  the  defendants  actually  did  steal,  from  the 
clerk's  office,  and  destroy,  a  large  number  of  the  ballots  and  the  poll- 
bouk  so  deposited  therein,  and  substituted  in  the  place  thereof  spuri- 
oae  papers,  purporting  to  be  the  genuine  ballots  and  poll-book. 

The  tiret,  second,  and  third  counts  are  based  upon  sections  5515 
and  5512;  the  fourth  and  fifth  counts  upon  section  5511;  and  the 
sixth  and  seventh  counts  upon  section  5403. 

Section  5515  declares  that  every  officer  of  an  election  at  which  any 
representative  or  delegate  in  congress  is  voted  for,  whether  such  of- 
ficer be  appointed  or  created  by  or  under  any  law  or  authority  of  the 
United  States,  or  by  or  under  any  state,  territorial,  district,  or  munici- 
pal law  or  authority,  who  neglects  or  refuses  to  perform  any  duty  in 
regud  to  sueh  eleotion  required  of  him  by  any  law  of  the  United 
States,  or  of  any  Biato  or  territory  thereof,  or  who  violates  any  duty 
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BO  imposed^  or  knowingly  does  any  act  thereby  nnanthorized  with  in- 
tent to  affect  any  snoh  election,  or  the  result  thenof,  or  who  fraud- 
ulently makes  any  false  certificate  of  the  result  of  such  election  in 
regard  to  any  such  representative  or  delegate,  or  who  withholds,  con- 
ceals, or  destroys  any  certificate  or  record  so  required  by  lawj  respect- 
ing the  election  of  any  such  representative  or  delegate,  or  who  neg- 
lects or  refuses  to%nake  and  return  such  certificate,  as  required  by 
law,  shall  be  punished,  etc. 

Section  5512  declaims  that  if,  at  any  registration  of  voters  for  an 
election  for  representative,  or  delegate  in  congress,  any  person,  by 
force,  threats,  menace,  intimidation,  bribery,  reward,  or  otfer  or  prom> 
ise  thereof,  interferes  with  any  officer  of  registration  in  the  disobarge 
of  his  duties,  or  by  any  such  means,  or  other  unlawful  means,  induces 
any  officer  of  registration  to  violate  or  refuse  to  comply  with  his  duties, 
or,  if  any  such  officer  or  other  person  who  has  any  duty  to  perform 
in  rdation  to  each  registration  or  election  in  ascertaining,  announc- 
ing, or  declaring  the  lesult  thereof,  or  in  giving  or  making  any  certif- 
icate, document,  or  evidence  in  relation  thereto,  knowingly  neglects 
or  refuses  to  perform  any  duty  required  by  law,  or  violates  any  duty 
imposed  by  law,  or  does  any  act  unauthorized  by  law  relating  to  or 
affecting  such  registration  or  election,  or  the  result  thereof,  or  any 
certificate,  document,  or  evidence  in  relation  thereto,  every  such  per- 
BOU'Shall  be  punishable,  etc. 

Section  5511  declares  that  if,  at  any  election  for  representative,  or 
delegate  in  congress,  any  person,  by  force,  threats,  intimidation,  brib- 
ery, reward,  or  offer  thereof,  unlawfully  prevents  any  qualified  voter, 
of  any  state  or  territory,  from  freely  exercising  the  right  of  suffrage, 
or  in  any  manner 'interferes  with  any  officer  of  such  election  in  the 
discharge  of  his  duty,  or  by  any  such  means,  or  other  unlawful  means, 
induces  any  officer  of  election,  or  officer  whoae  duty  it  is  to  ascertain 
and  announce,  or  declare,  the  result  of  any  such  election,  or  give  or 
make  any  certificate,  document,  or  evidence  in  relation  thereto,  to 
violate  or  refuse  to  comply  with  his  duty,  or  any  law  regulating  the 
Bame,  he  shall  be  punished,  .etc. 

Section.  5403  declares  tbat  every  person  who  willfully  destroys,  or 
attempts  to  destroy,  or  with  intent  to  steal  or  destroy,  takes  and  car- 
ries away  any  record,  paper,  or  proceeding  of  a  court  of  justice,  filed 
or  deposited  with  any  clerk  or  officer  of  said  court,  or  any  paper,  or 
document,  or  record,  filed  or  deposited  with  any  such  public  officer, 
or  with  any  judicial  or  public  officer,  shall,  without  reference  to  the 
TOlae  of  the  record  so  taken  away,  be  punished,  etc. 

Section  59,  c.  46,  Eev.  St.  111.,  provides  that  the  ballots  counted  by 
the  judges  of  election,  after  being  read,  shall  be  strung  upon  a  thread 
in  the  order  in  which  they  have  been  read,  and  then  carefully  envel- 
oped and  sealed  up  by  the  judges,  who  shall  direct  the  same  to  the 
officer  to  whomi  by  law  they  are  required  to  return  the  poll-books,  and 
shall  be  delivered,  together  with  the  tally-books,  to  such  officer,  who 
T.28F,no.7— -29 


D  giuzed  by 


338 


rSDKILU*  BKPOBnB. 


shall  carefully  preserve  said  ballots  for  biz  months,  and  At  the  «zpi- 
ration  of  that  time  shall  destroy  them  without  the  package  being  pre- 
vioasly  opened :  provided,  that  if  any  contest  of  election  shall  be  pend- 
ing at  Buoh  time,  in  which  sach  ballota  may  be  required  as  evidenoa, 
the  same  shall  not  be  destroyed  antil  anch  oontest  is  finally  deter- 
mined. 

Section  51  provides  that  when  the  votes  shall  l^tve  been  examined 
and  oonnted,  the  clerks  shall  set  down  in  their  poll-books  the  name 
of  erery  peraon  voted  for,  written  at  full  length,  the  office  for  which 
ench  person  receives  such  votes,  and  the  number  he  did  receive,  the 
number  being  expressed  in  words  at  full  length ;  such  entry  to  be  made, 
as  nearly  as  circumstances  will  permit,  in  a  prescribed  form. 

Section  62  provides  that  such  certificate,  together  with  one  of  the 
Hats  of  voters,  and  one  of  the  tally-papers,  having  been  carefully  en- 
veloped and  sealed  up,  shall  be  put  into  the  hands  of  the  judges  or 
board  of  election,  who  shall,  within  four  days  thereafter,  deliver  the 
same  to  the  county  clerk  or  his  deputy,  at  the  office  of  the  county 
clerk,  and  whoi  roceived,  such  clerk  or  deputy  shall  proceed  to  open, 
canvass,  and  publish  the  returns  from  each  preeinet  or  election  dis- 
trict as  provided  by  law. 

Section  71  provides  that  within  seven  days  after  the  close  of  the 
election  the  county  clerks  of  the  respective  counties,  with  the  assist- 
ance of  two  justices  of  the  peace  of  the  connty,  shall  open  the  returns 
and  make  abstracts  of  the  votes  in  the  form  prescribed ;  the  votes  for 
governor  and  other  state  officers  on  one  sheet,  and  the  votes  for  rep- 
resentatives to  congress  on  another  sheet. 

Motions  were  made  at  the  proper  time  to  quash  the  information, 
in  arrest  of  judgment,  and  for  a  new  trial,  all  oi  which  were  over- 
ruled by  the  district  judge.  The  fifth  amendment  to  the  constitution 
of  the  United  States  declares  that  no  person  shall  be  held  to  answer 
for  a  capital,  or  otherwise  infamous,  crime,  unless  on  a  presentment 
or  indictment  of  a  grand  jury.  The  defendants  were  tried  on  an  in- 
formation filed  by  the  district  attorney,  and  not  on  an  indictment 
found  by  a  grand  jury;  for  which  reason  it  is  claimed  the  trial,  con- 
viction, and  sentence  were  illegal. 

It  is  further  urged  on  behalf  of  the  defendants  that  the  only  ground 
apon  which  the  jurisdiction  of  the  district  court  can  be  maintained  is 
that  the  acts  charged  in  the  information  were  done  to  influence  the 
election  of  a  representative  in  congress,  and  that  the  information 
contains  no  such  averment.  The  sixth  and  seventh  counts  charge 
that  the  defendants  conspired  to  violate  section  5403  by  stealing 
from  the  county  clerk's  office,  where  they  had  been  deposited  as  re- 
quired bylaw,  the  tally-sheets,  poll -book,  and  ballots;  and  that  they 
actually  did  steal,  carry  away,  and  destroy  such  papers.  Congress 
passed  an  act  in  1853,  (10  St.  at  Large,  170,)  entitled  "An  act  for 
the  prevention  of  frands  upon  the  United  States  treasary,"  the  fourth 
and  fifth  seetioDs  of  which  were  carried  forward  into  the  Bevised 
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Staiates  as  section  5403.  It  is  claimed  that  the  clerk's  office  is  not 
a  public  office,  within  the  meaning  of  this  section ;  that  it  contem- 
plates pnblie  offices  of  the  United  States  only ;  and  that,  therefore, 
the  district  court  had  no  jnrisdiotion  of  the  offenses  charged  in  the 
sixth  and  Beventb  counts.  Other  errors  are  assigned,  which  need  not 
now  be  noticed. 

The  circuit  court,  under  section  1  of  the  act  of  1879,  has  jurisdic- 
tion of  writs  of  error  in  all  criminal  cases  tried  before  the  district 
coDit,  where  the  sentence  is  imprisonment,  or  a  fine  exceeding  $300. 
Section  2  provides  that  the  defendant  may  petition  for  a  writ  of  er- 
ror on  the  judgment  of  the  district  court  in  the  oases  named  in  sec- 
tion 1,  which  petition  shall  be  preeented  to  the  circuit  judge  or  cir- 
cuit justice,  who,  on  consideration  of  the  importance  and  difficulty 
of  the  qaestions  presented  in  the  record,  may  allow  a  writ  of  error,  and 
may  order  that  such  writ  shall  operate  as  a  stay  of  proceedings  un- 
der the  sentence ;  but  the  allowance  of  the  writ  shall  not  so  operate 
without  such  order.    The  statute  does  not  say  that  the  circuit  judge 
or  circuit  justice  shall  allow  the  writ  of  error,  and  make  it  operate  as 
a  stay  of  proceedings.    The  language  is  that  the  circuit  jndge  or  cir- 
cuit justice,  '^on  consideration  of  the  importance  and  difficulty  of  the 
questions  presented  in  the  record,  may  allow  a  writ  of  error."    It  is 
plain  that  nnder  this  statute  a  writ  of  error  is  not  a  writ  of  right.  It 
is  in  the  discretion  of  the  judge  to  whom  the  application  is  made  to  al- 
low the  writ  or  deny  it ;  and  if  he  allows  it,  it  is  also  in  his  discretion 
whether  he  will  stay  the  sentence.    Of  conrse,  this  discretion  is  a 
legal  one,  and  in  its  exercise  the  defendant  should  have  the  benefit  of 
any  doubts  arising  upon  the  questions  of  law  presented  by  the  record. 
If,  upon  the  errors  complained  of,  there  be  any  doubt,  or  room  for 
fair  debate,  the  defendants  should  not  be  denied  an  opportunity  to  take 
the  deliberate  judgment  of  the  circuit  court  upon  the  rulings  of  the 
district  court,  if  those  rulings  have  affected  the  judgment  and  sen- 
tence of  that  court,  and  in  such  a  case,  the  proceedings  nnder  the 
sentence  should  be  stayed.    A  different  construction  of  the  statute 
would  defeat  the  manifest  intention  of  congrese.    U.  8.  t.  Whittierf 
n  Biss.  366. 

I  cannot  say  the  record  presents  no  question  of  sufficient  difficulty 
and  importance  to  entitle  the  defendants  to  a  writ  of  error,  and  an 
order  staying  proceedings  under  the  sentence. 

The  sole  qnestion  now  decided  is  that  the  defendants  are  entitled, 
under  the  statute  <rf  1879,  to  have  the  rulings  of  the  district  eonrt 
xeriewed  by  ihia  court,  and  a  stay  of  proceedings  until  that  u  done. 
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Goxj>  &  Stock  TbIiBobafe  Go.  v.  OoifHEROUii  Tbiibobak  Co.  axkd 

others. 

(CAvniji  Court,  3.  D.  New  York.   April  1,  1885.) 
.1.  Patkntb  fob  Intentions— Cal  ah  an  IlKriwDE  for  Tei-eghaphic  Priktino  In- 

STBUKENTS  FOK  KkGISTKRINQ  tiTOCKii— VaLIDITT— ImFRIHOKMENT. 

Reissued  letters  patent  No.  3,810,  grauted  to  plalntiif  as  assisiiee  of  Jtiklward 
A.  Calahan,  January  25,  1870,  for  aa  improvement  la  telegraphic  priating  ia- 
stroments  for  registering  prices  of  gold  and  stoclcs,  construed,  and  the  second 
claim  thereof  held  infringed  by  the  field  Instrameot  used  by  defendanta. 

2.  Same— Foreign  Patent— Life  of  United  States  Patent. 

Where  a  foreiga  patent  is  published  after  the  hiuc  of  a  patent  in  the  Uniicrt 
States,  although  it  hears  date  previous  to  such  Issue,  the  life  of  the  United 
States  patent  will  not  be  affected. 

3.  Same— Second  Claim  of  Caijuiak  Patent. 

Tlie  second  claim  of  the  roisauod  Calahaa  patent  doe^  not  enlarge  the  orig- 
inal claim,  and  is  valid. 

In  Equity. 

C.  L.  Buckingham  and  Diekerson  <£  Dichfreon,  for  plaintiff. 

Sainnal  A.  Duncan  and  Roscoe  ConJding,  for  defendants. 

Shipman,  J.  This  is  a  bill  in  equity  to  restrain  the  defendants 
from  the  infringement  of  reissued  letters  patent  No.  3,810,  granted 
to  the  plaintiff,  as  assignee  of  Edward  A.  Calahan,  January  25,  1870, 
for  an  improvement  in  telegraphic  printing  instruments  for  registering 
the  prices  of  gold  and  stocks.  The  original  patent  was  dated  April 
21, 1868.  Upon  the  trial  of  the  case,  infringement  of  the  second  claim 
only  of  the  reissue  was  alleged.    The  claim  is  in  these  words : 

"Two  or  more  type-wheels  moving  independently  and  controlled  by  mag' 
netism,  and  arranged  so  as  to  print  jointly  or  separately  upon  one  strip  of 
paper  in  two  or  more  lines,  substantially  ;ts  specified." 

To  understand  and  construe  the  claim  which  is  in  controversy,  it 
is  important  to  know  the  state  of  the  art  at  the  date  of  the  invention. 
In  this  case  the  defendants  toolt  no  teatioiony,  and  therefore  the  his- 
tory of  the  art,  so  far  as  it  relates  to  this  claim,  is  to  be  learned  from 
the  reference  which  was  made  to  it  in  the  cross:examination  and  sub- 
sequent examination  of  the  plaintiffs'  expert.  The  Theiler,  f'rencb, 
and  the  Johnson,  English,  patent. for  the  Theiler  invention,  which 
seems  to  be  conceded  to  have  embodied  the  state  of  the  art  at  the 
time  of  the  Calahan  invention,  are  not  in  evidence;  bat  a  general 
statement,  and  one  which  will  be  sufficient,  can  be. given  of  the  extent 
of  the  advance  which  Calahan  made. 

Theiler  bad  a  two-wheel  instrument,  the  wheels  being  moved  by  one 
electro-magnet,  and  being  geared  together,  and  necessarily  rotating 
together.  Letters  were  placed  npon  one  wheel,  and  figures  were 
placed  upon  the  other,  and  the  letters  were  printed  upon  one  line, 
and  the  figures  were  printed  upon  another  Une,  of  the  same  tape  by 
depressing  the  corresponding  type-wheel.   Bat  it  was  necessaiy  to 
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have  complicated  mechaniBm,  so  as  to  prevent  impressions  from  one 
wheel  when  the  other  aloae  was  being  printed  from.  Calahan  printed 
letters  in  one  linej  and  figures  in  another  line,  of  a  tape  by  the  aid  of 
two  type-wheels,  one  of  which  could  be  rotated  to  the  exclusion  of  the 
other,  and  a  single  press-pad.  His  wheels  moved  or  rotated  inde- 
pendently of  each  other,  while  in  the  Theiler  machine  one  wheel  could 
not  be  moved  without  rotating  the  other.  He  says  in  his  speoifica- 
tioB  that  his  invention  was  intended,  among  other  things,  to  dispense 
with  the  complicated  mechanism  theretofore  made  use  of  to  cause  an 
impression  to  be  made  when  the  type-wheel  had  been  brought  to  a 
proper  position,  and  describes  his  device  as  follows: 

"A  magnet  and  armature  are  employed  in  effecting  the  movement  of  the 
type-wheel,  so  that  the  same  is  turned  to  the  required  position,  and  then,  by 
an  independent  motion  se{>ai'dtely  controlled  from  that  of  the  type-wheel, 
the  impression  is  made,  so  that  the  type-wheel  can  reraai  n  after  it  is  adjusted, 
or  be  again  moved  previous  to  the  impression  being  made.  The  impression 
is  made  on  a  strip  of  paper  by  two  type-wheels,  so  that  the  printing  is  in  two 
lines,  and  the  figures  and  fractions  for  denoling  the  prices  or  quoiittious  are 
contained  upon  a  wheel,  and  combined  therewith.  Letters  ure  provided  for 
printing  on  the  same  atrip  of  paper,  to  denote  the  article  to  which  the  quota- 
tions relate.  As  the  different  machines  will  generally  be  but  n  short  distance 
apart,  it  is  preferred  to  makeuseof  twoor.more  wires  communicating  through 
the  entire  circuit  of  machinea.  One  of  these  wire^j  transmits  the  pulsutiona 
of  electricity  that  act  upon  a  magnet,  and  adjust  the  type-wlieel  to  the  proper 
letter  or  number.  The  other  wire  transmits  the  pulsations  of  electricity 
which,  acting  in  a  mjignet,  produce  the  impression  upon  the  paper.  In  tiie 
drawings  three  circuit  wires  are  reprtisented:  one  for  the  alphitbet-vvheel, 
another  for  the  number,  or  figure,  wlieel,  and  the  third  for  giving  the  impres- 
sion; but  the  number  of  wires  employed  is  unlimited.  *  •  •  The  two 
type-wheels,  k  and  I,  although  on  separute  shafts,  stand  contiguous  to  each 
other,  so  as  to  be  impressed  sepai'ately  or  jointly  upon  the  same  strip  of  pii- 
per  that  is  fed  along  beneath  them,  tlie  impression  from  the  res^iective  wheels 
forming  two  different  lines  of  printing.  *  ♦  *  Each  of  the  wheelii,  I 
and  A.  has  a  blank  space,  that  is  turned  towanls  the  paper  while  the  other 
wheel,  only,  is  being  printed  from." 

This  blank  space  prevents  the  wheel,  which  for  the  time  being  if 
is  not  desired  to  print  from,  from  making  impressions  on  the  paper. 

The  independent  rotation  of  the  type-wheels,  as  distinguished  from 
type-wheels  which  must  continuously  and  necessarily  rotate  together, 
is  the  prinoipal  feature  of  the  invention  of  the  second  claim,  and  it  is 
not  a  prereqnisite  to  this  independence  of  rotation  that  each  wheel 
should  be  under  the  control  of  its  own  independent  magnet.  This  is 
a  feature  of  the  Calahan  machine,  but  it  is  not  a  part  of  the  second 
claim.  The  claim  requires  that  each  type-wheel  shall  move  or  rotate 
by  magnetie  aotiou  independently  of  the  otiier,  and  that  it  shall  not 
be  necessary  to  the  movement  of  one  that  the  other  should  at  the 
same  time  be  rotated  also,  and  that  a  strip  of  paper  and  one  impres- 
sion-pad shall  be  moved  up  against  the  type-wheels  by  a  magnet,  so 
that  impreasiona  from  the  characters  upon  either  or  both  wheels,  may 
be  made  upon  the  strip  of  paper,' and  tiius  a  message  may  be  printed 
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exclusively  from  one  wheel,  or  may  be  printed  in  two  lines  from  the 
characters  on  both  wheels, — that  is,  by  the  anited  or  joint  action  of 
both  wheels, — bnt  it  Ib  not  a  reqaisite  that  this  printing  shall  be  done 
simaltaneously. 

The  great  contest  in  this  case  was  in  regard  to  the  meaning  of  the 
word  "jointly, "  the  defendants  insisting  that  it  meant  simultaneously, 
and  the  plaintiff  insisting  that  it  meant  by  anited  action,  or  acting 
in  co-operation,  and  thus,  that  when  there  wae  occasion  to  use  both 
letters  and  figures  npon  a  single  strip,  as  is  usually  the  case  in  tran»< 
mitting  stock  quotations,  such  printing  could  be  done  in  two  lines  by 
the  anited  or  joint  action  of  the  two  wheels.  The  Utter  is,  in  my 
opinion,  the  correct  interpretation  of  the  claim,  for  three  reasons : 

(1)  The  improveoient,  or  the  advance  in  the  art,  did  not,  in  fact,  consist  in 
simultaneous  printing.  It  did  not  remedy  an  existing  evil,  and  was  not  the 
thing  which  the  patentee  apparently  wanted  to  accouipliah.  (2)  The  patmt 
does  not  mention  simultaneous  printing  as  a  thing  which  the  instrument  was 
necessarily  to  do;  it  points  out  that  the  wheels  were  so  arranged  with  refer- 
ence to  each  other  that  they  could  be  used  on  one  strip  of  paper  jointly  or 
separately;  that  is,  either  or  both  could  be  used  to  make  one  meesage;  and 
when  both  wore  used,  the  impression  from  the  respective  wheels  formed  dif- 
ferent lines.  The  idea  which  the  specification  and  the  claim  convey,  is  that 
the  operator  can  use  both  wheels,  and  so  a  double-line  message  can  lt>e  produced 
by  their  joint  action,  but  there  was  no  requirement  that  they  must  be  used 
simultuneously.  (3)  While  the  Galalmn  instrument,  before  a  unison  device 
■vas  added  to  it,  had  the  capacity  of  simultaneous  printingf  Bwsb  printing  Is. 
not  and  was  not  supposed  to  be  of  practical  value. 

The  defendants',  or  the  Field,  instrument  has  two  wheels,  one  a  fig- 
ure wheel,  and  the  other  a  letter  wheel,  on  separate  shafts,  both  eon- 
trolled  by  magnetism,  and  each  moving  independently.  The  wheels 
print  by  their  united  action,  in  two  lines,  upon  one  strip  of  paper 
moved  ap  by  a  press-pad,  and  can  print  by  the  use  of  either  wheel  sep* 
arately.  As  in  the  Galahan  machine,  both  wheels  are  provided  with 
a  blank  space,  which  is  tamed  towards  the  paper  while  the  other  wheel 
is  being  used  to  print  from.  The  difference  between  the  machine  of 
the  Galahan  patent  and  the  Field  machine  is  that  the  latter  has  a  de- 
vice by  which,  after  a  wheel  has  ceased  to  print,  it  returns  aatomat- 
ioally  to  the  zero  point,  and  is  locked  there,  before  the  other  wheel  can 
be  rotated.  In  the  opinion  of  the  defendants,  their  machine  is  re- 
lieved from  the  eharge  of  infringement  because  the  wheels  do  not  move 
independently  and  cannot  print  simultaneously.  The  latter  sugges- 
tion is  disposed  of  by  the  conclusion  that  the  claim  does  not  require 
such  printing.  The  defendants  say  that  their  wheels  do  not  move  in- 
dependently because  it  is  a  "condition  of  the  rotation  of  one  wheel 
that  the  other  shall  first  be  brought  to  a  state  of  rest.  **  This  does  not 
prevent  independence  of  motion,  in  the  sense  in  which  Oalahan  used 
the  term  "independent. "  One  wheel  is  not  linked  to  the  other  so  that 
both  must  rotate  together,  which  is  what  he  desired  to  avoid.  Either 
wheel  is  rotated  withoat  thereby  rotating  or  moving  the  other,  a  result 
which  he  desired  to  gain. 
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So  far  as  is  disclosed  by  the  record,  the  allegation  of  infringement 
is  sustained. 

The  next  point  is  in  regard  to  the  dnration  of  the  Calahan  patent^ 
the  defendants  insisting  that  no  injunction  can  issue,  because  the  pat-  i 
ent  expired  on  March  16,  1835.  William  Edward  Newton  received, 
opon  a  communication  from  Elisha  W.  Andrews  and  Edward  A.  Cal- 
ahan, an  English  patent  for  the  Calahan  invention,  which  was  sealed 
on  Aognst  21, 1868,  and>dated  March  16, 1868,  the  day  on  which  the 
provisional  specification,  with  the  petition  of  Newton,  was  filed  at  the 
ofBce  of  the  commigsioner  of  patents.  The  original  United  States 
patent  to  Calahan  was  dated  April  21,  iS68,  and  from  the  copy  of 
the  original  patent  which  is  in  evidence  it  appears  that  the  applica- 
tion must  have  been  made  as  early  as  December  28,  1867. 

The  effect  of  the  sixteenth  section  of  the  act  of  March  2, 1861,  taken 
in  connection  with  section  6  of  the  act  of  March  3,  1839,  upon  the 
duration  of  United  States  patents  for  an  invention  which  had  been 
I»revioa8ly  patented  abroad,  had  been  frequently  disonssed,  {De  Florez 
V.  Baynold$,  17  Blatchf.  C.  C.  436;  S.  C.  8  Feb.  Bbp.  434;)  but  I 
am  not  aware  that  it  has  been  supposed  that  the  sixth  section  of  the 
act  of  1839  related  to  patents  which  were  issued  by  the  United  States 
before  an  English  patent  had  been  sealed  and  published.  In  this 
case  the  English  patent  was  sealed  five  months  after  the  patent  in 
suit  was  issned,  and  although  the  English  patent  was,  when  published, 
dated  March  16,  1868, 1  do  not  suppose  that  such  date  has  any  effect 
upon  the  life  of  the  subsequently  issued  United  States  patent.  It 
will  alao  be  noticed  that  the  applicnticn  for  the  United  States  patent 
was  made  before  the  provisional  specification  was  filed  in  the  office  of 
the  English  commissioner  of  patents.  The  decision  of  Judges  Gribb 
and  Eamb  in  French  t.  Rogers,  1  Fisher,  Pat.  Cas.  133,  in  1851,  was 
to  the  effect  that  a  United  States  patent  issued  after  the  issue  of  the 
English  patent,  but  applied  for  before  the  date  of  the  application  for 
the  English  patent,  was  not  within  the  sixth  section  of  the  act  of  1839. 
This  point  was  left  undecided  by  the  supreme  ooort  in  O'BeiUy  v. 
Mor$e,  15  How.  62,  decided  in  1853. 

The  second  claim  of  the  original  GiUahan  patent  was  as  follows : 

"Two  or  more  type-wheels  separately  controlled  by  magnetism,  and  ar- 
ranged side  by  side,  or  with  their  axis  on  the  same  line,  bo  as  to  be  impressed 
Jointly  or  separately  on  one  strip  ot  paper,  substantially  as  and  for  the  pur- 
poses set  fortli." 

The  second  claim  of  the  reissue  does  not  enlarge  the  original  claim ; 
it  is  a  more  exact  and  more  dearly  defined  statement  of  the  inven- 
tion thwd  the  original  patent  contained,  but  the  original  claim  would 
probably  have  received  the  same  construction. 

There  sboqld  be  a  decree  for  an  injunction  and  an  aocoxtnting. 
The  terms  of  the  decree  will  be  settled  apon  hearing. 


Dgi  ized  by  Google 


814 


ISDBItAIi  R6P0BTB& 
■ 


MoBLET  SEwnta-MACHiNE  Go.  and  others  v.  Lahoabtib* 


{Oirovit  (hurt,  D,  Matmchxtaetta.   March  6,  1888.} 

1.  Patents  ryR  iHrmrrioira— InFanroBUBiiT— Uosubt  akd  LuaoAtnvn  BwroV' 
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letters  patent  No.  236,350,  graated  to  James  H.  Morley,  on  Januarj^  4,  1881, 
for  improTcmonts  in  bntton-sewiag  machines,  constraed,  and  hdd  not  Inmnged 
by  the  Laucaster  machine. 

2.  Bahb — Consthuctioh  of  Patent — RtjLK  ab  to  Infringkment. 

When  an  invuiition  is  simply  an  improvement  on  a  known  machine  by  a 
mere  change  of  form  or  combination  of  parts,  the  inventor  is  onlv  entitled  to 
the  specitic  form  of  the  device  which  he  produces,  and  he  cannot  invoke  th* 
doctrine  of  equivalents  to  suppress  other  improvements  which  are  not  color- 
able invasions  of  his  own.  But  where  an  inventor  precedes  till  the  rest,  and  his 
machine  performs  a  function  never  performed  by  any  earlier  machine,  the  court 
will  treat  as  infringers  all  who  accomplish  the  same  result  by  substnntUlly  the 
same  or  substantially  equivalent  means.  In  the  one  class  of  inventions  slight 
differences  may  avoid  infringement.  .  In  the  other  class,  there  must  be  substan- 
tial differences  to  escape  such  a  charge. 


B.  F.  Tkurston  and  Ajobrou  Eastman,  for  oomplainants. 
T.  W.  Clarke  and  Geo,  E.  SmitH,  for  defendant. 
Colt,  J.  The  present  case  arises  npon  an  alleged  infringement  of 
letters  patent  to  James  H.  Morley,  dated  J^anuary  4,  18S1,  for  im- 
provements in  button-sewing  machines.  The  invention  relates  to  the 
automatic  mechanical  sevring  of  buttons  to  a  fabric,  and,  on  the  evi- 
dence before  us,  we  think  Morley  may  fairly  lay  claim  to  have  in- 
vented the  first  practical  machine  for  accomplishing  this  result.  In 
view  of  the  position  taken  by  the  learned  counsel  for  complainants, 
based  on  the  claim  that  Morley  was  a  pioneer  in  the  art,  and  his  in- 
vention a  primary  one,  it  is  necessary  to  clearly  nnderstand  at  the 
outset  the  legal  scope  of  the  Morley  patent.  For  if,  on  the  ground 
of  primary  invention,  the  patent  covers  every  other  automatic  but- 
ton-sewing machine,  or  eve^  other  button-sewing  machine  which 
makes  use  of  the  three  groups  of  mechanism  employed  by  Morley,  no 
matter  how  radical  the  changes  in  the  specific  mechanism  of  tiiose 
groups  may  be,  then  it  is  clear  that  the  defendant's  machine  infringes, 
and  we  need  go  no  further. 

In  his  patent,  after  describing  the  machine,  Morley  declares  that 
the  same  is  only  one  of  different  mechanisms  he  has  contemplated, 
which  may  be  effectually  employed  for  carrying  out  the  main  feature 
of  his  invention, — the  automatic  mechanical  sewing  of  buttons  to  a 
fabric.  But  it  is  manifest  that  Morley  cannot  patent  the  principle 
of  sewing  buttons  to  a  fabric  automatically,  any  more  than  the  idea 
of  nailing  boxes  by  machinery,  when  previously  nails  had  been  driven 
singly  and  by  hand,  could  be  patented.  He  could  only  patent  the 
particular  contrivance  to  make  the  idea  practically  useful,  as  the  su- 
preme court  held  in  the  nail  case.    Wicke  v.  Ostrumt  103  U.  S.  461. 
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Nor  do  we  see  how  the  patent  ean  be  held  to  eztmd  to  every  batton- 
sewing  machine  which  uses  the  three  groups  of  iosfcrumentalities  em- 
ployed by  Morley,  for  this  is  to  say  that  the  Motley  patent  is  in  no 
way  limited  to  the  specifio  mechanism  described  in  the  speoi&oation, 
but  embraces  every  form  of  mechanism  which  these  several  elements 
might  aasome.  It  ie  di£icnlt  to  conceive  of  a  button-sewing  machine 
tiiat  is  not  made  ap  of  similar  groups  of  mechanism.  To  attach  a 
button  to  a  fabric  by  machinery  it  would  seem  necessary  to  employ 
some  form  of  button-feeding  mechaniBm,  sewing  mechanism,  and 
mechanism  for  feeding  the  fobric  along.  To  hold  broadly  that  the 
Morley'  machine  oovers  every  other  button-sewing  machine  which 
adopts  the  use  of  these  three  groups  of  instrumentalities  in  combina- 
tion, without  r^ard  to  the  specific  mecbanism  employed,  is  to  hold, 
in  substance,  that  it  covers  all  automatic  buttou-sewiog  machines. 
It  would,  in  effect,  be  another  way  of  securing  to  Morley  a  monopoly 
of  the  principle  of  sewing  buttons  to  a  fabric  by  machinery.  Mor- 
ley's  patent  secures  to  him  the  exclusive  right  to  the  use  of  the  mech- 
anism described  therein.  It  does  not  give  him  the  exclusive  ri^ht  to 
a  principle,  or  to  groups  of  instrumentalities,  independent  of  the 
mechanism  employed. 

The  most  the  complainants  can  ask  for,  in  view  of  the  fact  that  the 
3Iorley  invention  is  a  primary  one,  is  that  the  court  should  adopt  a 
more  liberal  role  of  construction  than  is  usual  in  the  case  of  second- 
ary inventions,  and  thus  recognize  a  principle  first  clearly  laid  down 
in  McCormick  v.  Talcott,  2(»  How.  402.  When  an  inveutiou  is  sim- 
ply an  improvement  on  a  known  machine  by  a  mere  change  of  form 
or  combination  of  parts,  the  inventor  is  only  entitled  to  the  specific 
form  of  device  which  he  produces,  and  he  cannot  invoke  the  doctrine 
of  equivalents  to  suppress  other  improvements  which  are  not  colora- 
ble invasions  of  his  own.  But  where  an  inventor  precedes  all  the 
rest,  and  his  machine  performs  a  function  never  performed  by  any 
earlier  machine,  the  court  will  treat  as  infringers  all  who  accomplish 
the  same  result  by  substantially  the  same,  or  substantially  equivalent, 
means.  In  the  one  class  of  inventions  slight  differences  may  avoid 
infringement:  In  the  other  class,  there  must  be  substautial  difter- 
ences  to  escape  such  a  charge. 

The  counsel  for  the  complainants  strenuously  contend  for  the  ap- 
plication of  a  broader  rule  of  construction,  in  the  case  of  a  primary 
patent,  than  is  here  indicated.  They  maintain  that  the  defendant, 
by  adopting  the  three  groups  of  instrumentalities  which  Morley  uses, 
infringes,  whether  the  specific  mechanism  of  the  two  machines  is 
Bubstantially  equivalent  or  not.  We  know  of  no  case  of  a  machine 
patent,  primary  or  otherwise,  which  goes  to  this  length.  We  do  not 
tbuik  the  eases  cited  by  the  compUinants  establish  any  broader  rule 
than  we  have  stated. 

In  McCormick  v.  Talcott^  ^0  How.  403,  it  was  held  that  the  pat- 
antee,  being  (he  original  inventor  of  the  device  or  machine  called  the 
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divider,  he  would  have  a  right  to  treat  as  infringers  all  who  make 
dividers  operating  on  the  same  principle,  and  performing  the  same 
functions  by  analogous  means  or  equivalent  combinations.  In  Hail- 
way  Co.  \.  Saylea,  97  U.  S.  654,  the  court  held  that  the  defendant  did 
not  infringe,  because  the  patentee  was  only  entitled  to  the  specific 
form  of  oar>brake  which  he  produced.  This  was  on  the  ground  that 
the  patentee  had  merely  made  an  improvement  in  what  was  old.  But 
in  the  course  of  the  opinion  the  court  say  that  if  one  inventor  pre- 
cedes all  the  rest,  and  strikes  out  something  which  indndes  and  un- 
derlies all  that  they  produce,  he  acquires  a  monopoly,  and  adbjeets 
them  to  tribute. 

In  Clovgh  v.  Barker,  106  TT.  S.  166.  B.  C.  1  Sup.  Ct.  Bep.  188,  it 
was  decided  that  as  Glough  was  the  first  person  who  applied  a  valve 
regulator  to  a  burner,  he  was  entitled,  under  the  decisions  heretofore 
made  by  the  court,  to  hold  as  infringements  all  valve  r^pilatora  whieh 
peiiorm  the  same  office  in  substantially  the  same  way,  and  were 
known  equivalents  for  his  form  of  valve  regulator.  And  in  the  two 
cases  of  the  Consolidated  Safety  Valve  Co.  v.  Crosby  Steam  Gauge  dt 
Valve  Co.f  5  Sup.  Gt.  Bep.  613,  just  decided  by  the  supreme  court,  the 
court  hold  that  the  defendant's  safety-valve  is  substantially  equiva- 
lent in  construction  and  mode  of  operation  to  that  described  in  the 
Bichardson  patents,  on  which  suit  was  brought. 

The  complainants'  citations  of  authorities  on  the  construction  of 
process  patents  are  hardly  in  point,  because  if  one  uses  the  process 
described  in  the  patent  he  may  infringe  though  he  employs  a  different 
apparatus.    TUghman  v.  Proctor,  102  U.  S.  707. 

In  Ameriean  Bell  Telephone  Co.  v.  Dolbear,  15  Fkd.  Bbp.  448,  it 
was  held  that  the  Bell  patent  embraced  a  process,  and  was  not  lim- 
ited to  any  form  of  apparatus;  and  Justice  Gbay  said  that,  as  the 
defendant  used  Bell's  process,  or  method,  it  ms  not  necessary  to  con- 
sider whether  the  defendant's  apparatus  was  a  substantial  equivalent 
of  the  plaintiff's. 

As  a  result  of  the  foregoing  inquiry  it  becomes  necessary,  in  the 
consideration  of  this  case,  to  compare  the  mechanism  of  the  Morley 
machine  with  that  used  in  the  defendant's  machine;  to  ascertain 
whether  or  not  they  are  substantially  equivalent.  It  has  been  ob- 
served that  both  machines  embraee  three  main  groups  of  instrumen- 
talities,— mechanism  for  feeding  the  buttons  to  the  machine,  sewing 
mechanism  for  receiving  and  taking  possession  of  the  buttons  in  suc- 
cession and  securing  them  to  the  fabric,  and  mechanism  for  feeding 
the  fabric  along  and  thereby  spacing  the  buttons  at  the  required  dis- 
tance from  each  other.  The  bnttcm-feeding  mechaniBm  in  the  Morley 
machine  consists,  io  substance,  of  a  hopper  for  receiving  the  buttons. 
In  this  hopper  there  is  a  hopper-valve,  which  picks  out  the  buttons 
one  by  one  and  delivers  them  into  an  inclined  trough.  The  buttons 
enter  this  trough  with  their  shanks  turned  in  different  directions. 
A  oprrugated  strip  of  metal  lying  over  the  top  of  the  trough,  which 
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is  oscillated  by  proper  machinery^  rollB  tlie  l^uttons  oTer  bo  that  their 
shanka  or  eyes  lie  in  the  slot  or  groove  at  ue  bottom  of  the  trongh. 
The  battona  slide  down  the  trough.    At  the  lower  end  of  the  trough 

there  is  a  button-wheel  provided  with  pockets,  each  capable  of  hold- 
ing a  button.    The  button-wheel  rests  on  a  stationary  table,  and  when 
a  button  arrives  over  &  notch  in  the  table  a  plunger  or  pnnoh  descends 
into  the  pocket,  and  drives  the  button  into  what  is  termed  a  split- 
spring  spoon.    The  spoon  turns  round  on  its  axis  90  degree,  in  order  ' 
to  bring  the  eye  of  the  button  into  a  horizontal  position,  so  that  it 
can  be  entered  by  the  needle.    The  patent  also  describes  a  modified 
form  of  contrivance  for  bringing  the  buttons  successively  into -posi- 
tion to  permit  the  needle  to  pass  through  the  eye  of  the  button.  In  this 
modification  the  button-wheel  is  dispensed  with,  and  a  spring  applied 
to  the  bottom  of  the  trough,  which  holds  the  column  of  buttons  in 
place.    This  spring,  or  spring-gate,  is  opened  at  intervals  and  shuts 
itself.    Spring-nippers  are  used  to  transfer  the  button  from  the  trough 
to  the  sewing  mechanism.   These  spring-nippers  open  the  gate  at  the 
bottom  of  the  trough,  receive  ^nd  clamp  the  button,  and  turn  it  over 
90  degrees,  so  that  the  shank  may  be  in  a  horizontal  position  to  be 
entered  by  the  needle.    In  the  defendant's  machine  the  buttons  are 
thrown  into  a  hopper  provided  with  a  reciprocating  brush,  ^hich 
forces  the  buttons  into  slits,  with  their  bodies  down  and  shanks  up. 
These  slits  c<mverge  into  a  single  slit.    Just  before  reaching  the  end 
of  the  raceway  the  slit  is  twisted,  so  that  the  shanks  of  the  buttons 
are  presented  in  a  horizontal  position  at  the  end  of  the  raceway, 
ready  for  the  needle  to  enter.    The  column  of  buttons  is  held  up  by 
a  spring,  or  spring-gate,  and  this  spring-gate  is  opened  by  the  button 
itself,  owing  to  the  vibratory  motion  of  the  raceway.    The  thread 
passing  through  the  eye  of  the  lowest  button,  it  is  prevented  from 
vibrating,  but  the  button  is  pulled  out,  and  in  pulling  out  overcomes 
the  resistance  of  the  spring. 

It  thus  appears  that  the  defendant's  machine  has  no  hopper-valve, 
and  no  corrugated  plate  for  turniug  the  buttons  over  in  the  trough; 
but  more  important,  than  this,  it  has  no  button-wheel,  or  table,  or 
punch,  or  split-spring  spoon,  or  spring-nippers,  or  any  equivalents 
therefor.  By  presenting  the  button  shank  upwards  in  the  raceway, 
or  trough,  and  then  twisting  the  slit  in  the  raceway  which  holds  the 
shanks,  the  Lancaster  machine  dispenses  with  all  the  mechanism  in 
the  Morley  patent  for  bringing  the  buttons  from  the  end  of  the  trough 
to  a  position  to  be  operated  upon  by  the  needle.  We  think  an  in- 
spection and  comparison  of  the  button -feeding  mechanisms  of  the 
two  machines  show  them  to  be  essentially  different. 

As  to  the  sewing  mechanism  of  the  two  machines  we  deem  it  nn- 
necessary  to  enter  into  details.  It  is  admitted  by  the  complainants' 
expert,  as  it  is  apparent  on  inspection  of  the  machines,  that  the  stitch- 
ing or  sewing  mechanism  of  the  Lancaster  machine  is  different  fmm 
that  shown  or  described  in  the  Morley  patent,  and  that  the  form  \t 
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Btitcb  is  different.  Unless,  therefore,  the  Morley  patent  covers  all 
forms  of  sewing  mechanism,  or  all  fortns  in  combination  with  button- 
feeding  and  cloth'feeding  devices,  there  can  be  no  infringement.  The 
mechanism  for  feeding  the  fabric  along  and  spacing  the  buttons  is 
substantially  the  same  in  both  machines.  We  do  not.  nnderstand 
that  Morley  claims  that  he  invented  this  feed  mechanism,  or  that  it 
is  new. 

The  complainants  charge  the  defendant  with  infringement  of  the 
first,  eecond,  eightti,  and  thirteenth  claims  of  tbe  Morley  patent,  which 
are  as  follows : 

(1)  The  combination  in  a  macliine  for  sewing  sli.nik-buttons  to  fabrics,  of 
button-feeding  meclianism,  appliances  for  piisaing  u*  thread  through  tlio  eye 
of  tlie  buttons  and  lockiug  the  loop  to  the  fabric,  and  feeding  inechanisin. 
substantially  as  set  forth.  * 

(2)  The  combination  in  a  machine  for  sewing  shank-buttons  to  fabrics,  of 
a  needle  and  operating  mechanism,  appliances  for  bringing  the  buttons  sue- 
cessively  to  positions  to  permit  tlie  needle  to  pass  tiirough  the  eye  of  each 
button,  and  means  for  locking  tbe  loop  of  thread  carried  by  the  needle  to  se- 
cure the  button  to  the  fabric,  substantially  as  set  fortli. 

(8)  The  combination  in  a  machine  for  seVving  buttons  to  fabrics,  of  button- 
feeding  and  sewing  appliances,  substantially  as  set  forth,  and  feeding  appli- 
ances and  operatiug  mechanism,  whereby  the  feetling  devices  are  moved  al- 
ternately different  distances  to  alternate  short  button  stitches,  with  long 
stitches  between  the  buttons,  as  specified. 

(13)  The  combination,  with  button-sewing  appliances,  of  a  trough,  f^pli- 
ances  for  carrying  the  buttons  successively  from  the  trough  to  the  sewing 
devices,  and  mechanism  for  operating  said  appliances  and  sewing  devices,  as 
set  forth. 

Holding  that  the  Morley  patent  under  the  law  is  limited  substan- 
tially to  the  mechanism  set  out  and  described  therein,  and  having 
foand  that  the  button-feeding  mechanism  and  the  sewing  mechanism 
of  the  Lancaster  machine  are  not  substantially  the  same  as,  or  sub- 
stantially the  equivalent  of,  those  in  the  Morley  machine,  it  is  clear 
that  the  defendant  does  not  infringe  any  of  the  above  claims.  It 
follows  that  the  bill  must  be  dismissed;  and  it  is  bo  ordered. 


Patents  for  Inventionb — GnAiN-DHitts— Uonstrootion — IUFHraoavKNT. 

Loners  patent  No,  17ti,719,  granted  to  J.  M.  Weslcolt,  April  25,  187ti;  reia- 
siiod  patent  No.  4,091,  G;rantcd  to  Thomas  and  Mast,  August  2,  1K70;  patent 
Ko.  66.578,  granteil  to  j.  P.  Fulgham ;  and  reissued  patent  No.  6,274,  granted 
to  E.  C.  Patrio,  for  impruvements  in  grain-drills,— oonatrued,  and  heii  not  in- 
fringed. 


Gbain  Drill  Manuf'rb  Go.  v.  Rude  and  others. 


{CHreuit  Court,  D.  Indiana.    January  24,  1885.) 


In  Equity. 

Wood  <ft  Boyd,  for  complainants. 
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Stem  d  Peck  and  Mr.  L.  Bill,  for  defendants. 
WooDa,  J.    The  complainant  ia  a  corporation  organized  under  the 
laws  of  Ohio,  having  its  place  of  husiness  at  Dayton.    The  defend- 

ants  are  manufacturers,  doing  business  at  Liberty,  Indiana.  The 
original  bill  charged  the  infringement  of  letters  patent  No.  176,719, 
granted  J.  M.  Westcott,  April  25, 1876,  for  an  improvement  in  grain- 
drilla;  letters  patent  No.  171,907,  granted  Edward  Kuhns,  January 
4, 1876;  reissued  September  3»  1880,  Ko.  9,066,  and  reissued  let- 
ters patent  No.  4,091,  dated  August  2,  1870,  granted  to  Thomas  and 
Mast,  the  original  patent  being  dated  August  3,  1869,  These  thiee 
patents  cover  the  improvements  in  the  seeding  mechanism,  and  in 
vhat  is  called  the  "shifting-levers"  used  to  throw  the  machine  out  of 
gear. 

The  defendants  in  their  answer  cited  numerous  anticipating  de- 
vices, which  they  allege  were  the  same  in  construction  and  mode  of 
operation  as  the  patented  devices  of  complainant.  The  complainant, 
having  obtained  leave  of  court,  filed  its  supplemental  bill  alleging  the 
iufringements  of  letters  patent  Ko.  66,578,  granted  J.  P.  Fulgham, 
July  9,  1867,  for  aa  improvement  in  grain-diiils;  also,  letters  patent 
Xo.  100,998,  granted  Fulgham,  Davis,  and  Lawrence,  March  22, 
1870,  and  reissue  No.  9,341,  dated  March  15, 1370,  to  the  same  par- 
ties; and  reissue  No.  6,274,  granted  G.  E.  Patrio,  February  2, 1875, 
the  original  patent  being  dated  December  39,  1S68.  The  patent  to 
Edward  Kuhns,  and  the  last  mentioned  reissue  to  Fulgham  and  t!ie 
Wayne  County  Agricultural  Company,  No.  9,341,  have  been  with- 
drawn by  the  complainant. 

The  devices  in  controversy  relate,  first,  to  the  method  of  oonstruct- 
iog  the  seed-oup  and  seed-wheel,  whieh  is  the  subject-matter  of  the 
Westcott  patent.  The  first  mentioned  patent,  granted  to  Fulgliam 
in  1867,  is  for  a  combined  grass-seed  and  grain-drill.  The  first  claim 
of  reissue  No.  4,091,  and  the  first  claim  of  the  Patric  reissue,  (No. 
6,274,)  as  well  as  the  first  claim  of  the  Fulgham  patent,  (No.  100,998,) 
relate  to  improvements  in  shifting-levers.  The  reissue  No.  4,091  re- 
lates to  the  conductors  and  swinging  tubes  embraced  in  the  thir- 
teenth, fourteenth,  and  fifteenth  claims.  These  several  patents,  it 
vait  conceded  in  the  argument,  were  duly  assigned  to  the  complain- 
ant before  the  commencement  of  the  suit. 

In  view  of  the  previous  art,  as  shown  in  the  record,  my  judgment 
is  that  the  patents  in  question,  in  so  far  as  they  can  be  sustained  at 
all,  must  be  restricted  to  a  narrow  construction,  practically  excluding 
any  claim  of  iufx'ingement  on  account  of  the  use  by  defendants  of  al- 
leged mechanical  equivalents;  and  by  this  rule,  as  it  seems  to  me, 
Uie  bill  is  not  sustained  by  the  evidence,  and  should  be  dismissed. 

Decree  accordingly. 
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The  Aboheb. 

{(XreuU  Courts  8,  D.  Ifew  York.   March.  26, 18B5.) 

■  1,  BoTTOHRT  Bono— Mabtbb  ApPEABXNa  ab  FjLrt  Owiiki^Rbpaibb  ahd  Sop- 
furs. 

The  maater  of  a  vessel  was  also  the  registered  owDer,  bat  another  vas  thtt 
ecLuitable  owner.  The  vessel  havioff  met  with  disaster,  the  master  executed  a 
bottomry  bead  to  secure  advaoces  for  repairs  and  sapplies.  He  was  in  com- 
muntcBtlon  by  mail  and  telegraph  with  the  equitable  owner,  and  the  latter 
was  ready  to  provide  funds.  Hdd,  that  the  holder  of  the  bottomry  bond,  with 
knowledge  of  all  the  facts  at  the  time  he  took  it,  could  not  recover;  that  the 
equitable  owner  should  be  regarded  as  the  legal  owner  of  the  vessel ;  and  that 
the  master  had  no  authority  to  execute  the  bond,  but  that,  to  the  extent  the 
bond  represeoted  supplies  and  repairs  which  the  master  could  properly  ordor, 
the  holder  should  be  subrogated  to  the  liens  therefor. 
3.  &AJiBi~-A[rrHOBiTT  OP  Masteb. 

A  master  can  make  a  bottomry  bond  only  abroad  and  from  necessity.  He 
has  no  power  to  do  so  if  the  owner  can  be  consulted,  or  If  he  can  boiroir  money 
on  tlie  credit  of  the  owner. 

Admiralty  Appeal. 

For  opinion  of  Bbowk,  J.,  in  diatriot  ooitTt,  see  15  Frd.  Bbp.  S76. 
Theodore  F,  H.  Meyer,  for  libelant  and  appellee.    Robett  D,  Beit' 

edict,  of  connsel. 

Goodrich,  Deady  d  Piatt,  for  claimant. 

Wallace,  J.  In  October,  1877,  the  bark  Archer  sailed  from  Bre- 
merhaven,  bound  for  New  York,  but  met  with  disaster  and  put  back 
to  Bremerhaven  for  repaij^,  reaching  that  port  November  Ist.  Cross- 
man,  the  master  of  the  bark,  applied  to  Meiners,  who  repres'ented  the 
late  firm  of  F.  Boters  &  Co.,  for  assistance.  Boters&  Co.  had  been 
the  consignees  of  the  ship  on  former  occasions.  Crossman  told  Mei- 
ners  that  he  could  draw  on  New  York  for  the  disbursements,  and  Mei- 
ners told  him  that  would  be  satisfactory,  and  to  go  on  with  the  re- 
pairs. Crossman  had  surveys  made  and  the  repairs  were  proceeded 
with,  and  bills  were  sent  to  Meiners,  who  paid  them,  but  after  having 
paid  some  of  the  bills  Meiners  insisted  upon  a  bottomry  bond  as  a  se- 
curity  for  the  advances  made  and  to  be  made.  Crossman  demurred, 
bat  finally  consented,  and  the  bottomry  bond  on  whioh  the  suit  is 
brought  was  executed.  The  bond  was  given  to  one  Addioks,  but,  in- 
fact,  Meiners  was  jointly  interested  in  it  with  Addicks.  It  was  con- 
ditioned for  the  payment  of  21,371  marks,  with  30  per  cent,  premium. 

The  important  question  in  the  case  is  whether  Meiners  and  Addicks 
rehed  upon  the  anthority  of  Crossman,  as  owner,  in  executing  the 
bond,  or  whether  they  dealt  with  him  as  master  only.  Crossman  had 
no  beneficial  interest  in  the  ship.  He  had  executed  two  mortgages : 
one  covering  three-fourths  of  the  ship,  which  became  due  July  1, 
1877,  for  $3,000,  and  had  not  been  paid,  and  another  not  then  due, 
covering  the  whole  ship,  for  $7,000.  These  mortgages  were  held  by 
the  claimant,  Harrison,  and  exceeded  in  amount  the  value  of  the  ship. 
Harrison,  however,  bad  allowed  Crossman  to  continue  in  possession 
after  default  in  the  $3,000  mortgage  under  a  register  and  ship's  pa- 
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pen  vblcli  reprosented  him  as  sole  owner.  Although  the  legal  title 
to  tbree-foartbs  of  the  ship  was  in  Harrison  after  default  took  place 
in  the  payment  of  the  $8,000,  and  although  Grossman  had  no  suh- 
Bfcantial  interest  in  the  other  fourth,  if  Meiners  and  Addicks  treated 
with  him  npon  the  faith  of  his  apparent  title,  the  decree  of  the  district 
court  should  be  affirmed.  If,  however,  they  understood  that  he  had 
only  a  naked  legal  title,  and  did  not  assume  to  contract  as  owner,  but 
(mly  as  master,  different  considerations  arise. 

The  proofs  warrant  the  conclusion  that  GrosBman,  after  patting 
back  to  Bremerhaven,  put  himself  in  communieati<m  by  mail  with 
Harrison,  and  informed  Meiners  of  the  fact,  and  when  he  received  a 
cablegram  from  Harrison  authorizing  him  to  draw  on  New  York,  at 
60  days,  for  necessary  funds,  handed  it  to  Meiners;  that  Meiners  sat- 
isfied himself  by  telegram  of  Harrison's  responsibility,  and  was  aware 
tfaat'he  was  the  person  whom  Grossman  assumed  to  represent  in  or- 
dering the  repairs;  that  Meiners  intended, untU  about  the  seventeenth 
of  December,  to  make  the  advances  necessary  on  the  credit  of  Gross- 
man's  drafts  on  Harrison,  but  then  conceived  the  scheme  of  making 
a  profit  out  of  the  transaction  by  means  of  bottomry.  Inflnenced  by 
this  motive  he  insisted  upon  a  bottomry  bond,  and  induced  Addicks 
to  oo-operate,  concealing  from  Grossman  the  fact  that  he  had  any 
interest  in  the  bottomry  except  to  the  amount  of  his  advances.  Ad- 
dicks offered  to  advance  the  necessary  funds,  and  to  overcome  Gross- 
man's objections  to  giving  a  bond  with  20  per  cent,  premium,  pro- 
posed to  make  the  interest  25  oi  30  per  cent.,  and  give  the  difference 
to  Grossman.  J^ftei  the  bond  was  executed,  Meiners  gave  Grossman 
400  marks  as  coming  from  Addicks  as  a  commission  or  gratuity. 
The  district  judge,  in  his  opinion,  states  that  he  could  not  doubt  that 
Harrison  "was  known  to  Meiners  and  Addicks,  at  the  time  of  the  ne- 
gotiation for  the  bond,  to  be  in  the  position  of  beneficial  owner,  though 
not  the  legal  owner."  It  seems  equally  clear  that  neither  of  them 
supposed  that  Grossman  intended  to  contract  as  an  owner,  pledging 
his  own  ship,  but  understood  that  he  was  acting  as  a  master  who  was 
obliged  to  make  the  best  terms  he  could  under  the  circumstances,  and 
who  could  be  induced  to  consent  to  bottomry  by  the  payment  of  a 
commiBsion.  Qoite  conclusive  evidence  of  this  is  found  in  the  eir- 
cnmstance  that  in  the  recitals  of  the  bond  Grossman  is  represented 
as  the  master  of  the  ship,  and  not  as  the  owner. 

It  was  held  by  the  learned  district  judge  that  Grossman,  as  master, 
had  no  authority  to  execute  the  bottomry  bond,  but  that  the  bond  was 
valid  because  he  was  the  legal  owner  at  tbe  time  of  executing  it.  The 
master  can  make  a  bottomry  bond  only  abroad  and  from  necessity. 
He  has  no  power  to  do  so  if  the  owner  can  be  consulted,  or  if  he  can 
borrow  tbe  money  on  the  personal  credit  of  the  owner.  Gommunica- 
tion  was  practicable  here,  both  by  mail  and  by  telegraph ;  yet  Gross- 
man did  not  consult  with  Harrison  further  than  to  ascertain  that  the 
latter  was  willing  to  provide  the  necessary  funds.   The  court  below 


D  giuzed  by 


352 


jfEDEBAJi  BXPOBa'EB. 


was  olearly  right  in  deciding  that  the  bond  could  not  be  upheld  as  a 
valid  contract  of  the  master. 

The  learned  district  judge  seems  to  bare  considered  Crossman  to 
be  the  owner  because  he  appeared  to  be  such  on  the  ship's  regis- 
ter, and  Harrison  was  only  a  mortgagee.  But  Crossman  had  the 
title  to  but  one-fourth  of  the  vessel  after  default  had  been  made  in  tb9 
$3,000  mortgage  {Brown  v.  Bement,  8  Johns.  76;  Butler  t.  MiUer,  1 
N.  Y.  496;  Burdich  v.  McVanner,  2  Denio,  170,)  and  the  ship's  reg- 
ister was  at  best  but  prima  facie  evidence  of  Grossman's  title  as  owner. 
Myers  v.  Willis,  17  C.  B.  77;  S.  C.  IS  C.  B.  88G;  Ilibhs  v.  Rose,  L. 
B.  1  Q.  B.  531;  Morgan's  Assigneet  v.  Skinn,  15  Wall.  105;  Bi^AHch" 
ard  V.  Fearing,  1  Allen,  118. 

Undoubtedly,  by  allowing  Crossman  to  remain  in  possession  of  the 
ship  and  proceed  on  a  voyage  with  bis  name  in  her  register  as  owner, 
after  Harrison's  title  to  three-fourths  had  accrued,  the  latter  author- 
ized third  parties  to  rely  upon  Grossman's  apparent  title  as  owner,  and 
would  be  estopped  from  asserting  his  own  rights  as  owner  against  any 
persons  who  might  contract  upon  the  faith  of  Grossman's  title.  But 
Meiners  and  Addicks  had  full  notice  that  Harrison  was  the  beneficial 
and  therefore  the  equitable  owner,  and  they  understood  that  Cross- 
man  was  not  assuming  to  act  in  behalf  of  any  interest  or  title  of  his 
own,  but  only  as  master;  or,  in  other  words,  as  an  agent  for  an  owner. 
No  estoppel  can  arise  in  their  favor.  Their  position  is  no  diiTerent 
than  it  would  be  if  they  were  asserting  their  bond  against  an  ordinary 
owner,  who  had  the  legal  title  to  the  ship  at  the  time  of  the  bottomry. 
If  the  bottomry  would  not  have  been  good  against  an  ordinary  owner, 
it  is  not  good  against  one  who  occupied  the  relation  of  owner  in  the 
transaction  within  the  contemplation  of  all  the  parties.  Upon  the 
equitable  principles  which  prevail  in  courts  of  admiralty,  the  lien  of 
the  bond  must  be  deemed  subordinate  to  the  rights  of  Harrison. 

To  the  extent  that  Grossman,  as  master,  had  authority  to  represent 
Harrison  as  owner,  and  subject  the  ship  to  liens  for  necessary  repairs 
and  supplies,  the  bond  should  be  sustained,  and  the  libelants  be 
deemed  subrogated  to  the  liens.  In  the  language  of  Stobv,  J.,  in  The 
Packet,  3  Mason,  '255,  260,  "it  is  not  here,  as  in  courts  of  common 
law.  that  the  bond  must  be  good  in  whole  or  not  at  all.  So  far  as  the 
money  was  properly  advanced,  it  may  be  held  to  give  a  valid  lien, 
and  be  dismissed  as  to  the  rest."  The  district  oourt  disallowed  the 
premium  upon  the  bond,  but  decreed  for  the  principal,  with  ordinary 
interest.  It  appears  that  the  repairs,  to  a  considerable  extent,  were 
in  excess  of  the  necessities  of  the  ship,  one  item  being  the  entire  new 
coppering  of  the  ship.  The  bond  can  only  be  allowed  to  stand  for 
such  supplies  and  repairs  as  a  master  could  properly  order. 

The  decree  of  the  district  cotirt  must  be  reversed,  with  costs  of  the 
appeal,  and  a  decree  is  ordered  for  the  libelant  for  such  sum  as  may 
be  found  due  by  a  commissioner  to  whom  it  is  referred  to  ascertain 
and  report  the  amoont  due. 
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Sharon  t).  Hell. 
ipireuit  Oaurt,  D,  California.  Uareb  9,  1885.) 

CzBOOTT  CoTOT—JuRrBDioriON— Citizenship— How  Plbaded. 

An  averment  in  the  introductory  pnrt  of  a  bill  that "  W.  S.,  of  the  city  of  Vir- 
ginia, state  of  Nevadn,  and  a  citizen  of  the  state  of  Nevada,  brin^  this,  his  bill 
against  S.  A.  H.,  of  the  oWj  and  county  of  San  Francisco,  state  pf  California, 
and  a  idtizen  of  the  state  ox  California^"  *  *  •  Is  a  sufficient  averment  of 
citizenship  of  the  parties  to  give  the  United  States  circuit  court  jurisdicllon. 

In  Equity. 

W.  H,  L.  Bome$f  0.  P.  Evan$^  and  Stewart  d  Hffrrin^  for  oomplain-* 
ant. 

Tyler  d  Tyler,  Z>.  S.  Terryt  George  Flournoy,  and  Walter  Levy,  tot 
defendant. 

Sawteb,  J.,  (orally.)  Oounsd  for  respondent  makes  the  point  that 
the  allegation  of  the  citizenship  of  the  parties  to  this  suit,  in  the  in- 
troductory part  of  the  bill,  is  insufficient  in  form  to  give  this  court  jo- 
risdictiou  of  the  cause.  At  the  time  the  point  was  raised,  I  stated  it 
to  be  my  impression  that  the  supreme  court  had  decided  that  allega- 
tions in  the  same  form  sufficiently  stated  the  jurisdictional  facts,  and 
upon  examination  of  the  authorities,  I  find  that  view  to  be  correct. 
In  the  respect  referred  to,  the  allegation  is  in  the  form  found  in,  prob- 
ably, a  majority  of  the  bills  filed  in  this  court. 

Even  the  authority  which  is  cited,  and  so  strongly  relied  on,  by  re- 
spondent's counsel,  does  not  go  to  the  extent  claimed  for  it,  but,  on 
the  contrary,  inferentially  at  least,  is  an  authority  the  other  way. 
The  case  is  Jackson  t.  Ashton,  8  Pet.  148,  reported,  also,  in  11  Ourt.  53. 
The  opinion  is  very  brief,  and  the  facts  are  very  briefly  stated,  in  the 
head-note,  which  was  drawn  by  Mr.  Justice  Curtis  himself,  who  is 
understood  to  limit  his  head-notes  to  a  statement  of  the  exact  point 
decided.  The  head-note  reads  thus:  "The  citizenship  of  the  parties 
teas  averred  in  the  title  of  the  hill,  but  nof  in  ike  bill  itself.  Held,  that 
the  court  had  not  jurisdiction."  The  defect  was  not  in  the  svjiciency 
in  form  of  the  averment  of  citizenship,  but  that  the  averment  was  not 
made  in  the  bill  itself,  but  only  in  the  title.  The  title  is  no  part  of 
the  bill.  The  form  was,  ^*T}wmas  Jackson,  a  citizen  of  the  stnte  of  Vir- 
ginin,  W^iUiam  Ooodwin  Jackson,  and  Maria  ConQreve  Jackson,  citizens 
of  ^rginia,  infants^  by  their  father  and  next  friend,  the  said  Thomas 
Jackson,  v.  The  Reverend  William  Ashton,  a  citizen  of  the  state  of  Penn* 
tyhania.*'  The  language  is  not,  "is  a  citizen,"  etc.  lir.  Chief  Jus- 
tice Marshall,  in  deciding  the  case,  says: 

"The  title  or  caption  of  the  bill  is  no  part  of  the  bill,  and  does  not  remove 
the  objection  to  the  defects  in  the  pleadings.  The  bill  and  proceedings  should 
state  the  citizenship  o£  the  parti&i,  to  give  the  court  jurisdiction  of  the  case. 
The  only  difficulty  which  could  arise  to  the  dismissiU  of  the  bill  presents  it- 
self upon  the  statement  ■  that  the  defendant  is  of  Philadelphia.*  [without  stat- 
ing that  be  is  a  citizen  of  Philadelphia,  or  even  a  resident  of  Philadelphia.] 
T.S3F,no.8—a3 
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This,  it  might  be  answered,  shows  that  he  is  a  citizen  of  Pennsylvania.  If 
this  were  a  new  question,  tlie  court  might  decide  otherwise;  but  the  decision 
of  the  court,  in  cases  which  have  heretofore  been  before  it,  haa  been  express 
upon  the  point;  and  the  bill  must  be  dismissed  for  want  of  juriBdictlou.'' 

There  is,  then,  no  intimation  that  the  averment  of  citizenship  is 

not  Bufficient  inform;  but  the  defect  is  thai  the  averment  is  not  in 
the  bill,  but  simply  in  the  caption  or  title  of  the  bill  itself,  and  it  is 
npon  that  ground  alone  that  it  was  held  to  be  insnflScient. 

In  Curt.  Eq.  Free,  which  is  a  standard  anthority  in  the  United 
States,  and  was  prepared  to  supplement  Story's  works  on  Equity  Ju- 
risprudence and  Equity  Pleadings,  is  set  forth,  upon  page  4,  a  form 
of  averment  of  citizenship  to  be  used  in  a  bill  in  equity,  which  is  the 
same  as  that  found  in  the  bill  under  consideration.  Curtis  gives  a 
form  of  introduction  for  varions  bills ;  and  the  form  of  introduction 
for  a  bill,  in  the  United  StaUg  circuit  court,  is  set  forth  as  follows : 

**To  the  judges  of  the  circuit  court  of  the  United  States,  for  the  district  of 
•  •  A.B..of  *  •  andacitlzenof thestateof  •  *  •.brings 
this,  his  bill,  against  CD.,  of  «  •  *,  and  a  citizen  of  the  state  of  *  *  *« 
und  thereupon  your  orator  complains  and  says,"  etc 

That  is  the  form  given  by  Curtis;  and  the  introdnotory  part  of  the 
bill,  in  this  case,  is  in  the  same  words,  the  blanks  being  filled  as  fol- 
lows: 

"To  the  honorable,  the  judges  of  the  circuit  court  of  the  United  States, 
ninth  circuit,  district  of  Oalifurnia:  William  Sharon,  of  the  city  of  Virginia, 
state  of  Nevada,  and  a  citizen  of  the  state  of  Kevada,  brings  this,  liis  bill, 
against  Sarah  Althea  Hill,  of  the  city  and  county  of  San  Francisco,  state  of 
California,  and  a  citizen  of  thestate  of  Oalifomia;  and  thereupon  your  orator 
complains  and  says:" 

The  form  adopted  in  this  bill  is  undoubtedly  taken,  either  from  the 
form  given  by  Curtis,  before  referred  to,  or  from  the  form  proscribed 
by  the  rule  of  the  supreme  court  of  the  United  States.  Equity  rule 
20  provides  that — 

"Every  bill  in  the  introductory  part  thereof  shall  contain  the  names,  places 
of  abode,  and  citizenship  of  all  the  parties,  plaintiffs  and  defendants,  by  and 
against  whom  the  bill  is  brought.  The  form  in  substance  shall  be  as  fol- 
lows:" 

If  the  blanks  are  filled  in  with  the  names,  places  of  abode,  and  cit- 
izenship of  the  parties  to  the  bill,  in  the  present  case,  the  form  set 

out  in  the  rule  will  then  read  as  follows : 

"To  the  judges  of  the  circuit  court  of  the  United  States,  for  the  district 
of  California:  William  Sharon,  of  the  city  of  Virginia,  state  of  Nevada,  and 
a  citizen  of  the  state  of  Nevada,  brings  this,  his  bill,  against  Sarah  Althea 
Hill,  of  the  city  and  county  of  San  Francisco,  state  of  California,  and  a  citi- 
zen of  the  state  of  California.  And  thereupon  your  orator  complains  and 
says  that,"  etc. 

It  is,  then,  apparent  that  the  form  of  the  introductory  part  of  this 
bill  must  hare  been  copied,  either  from  this  rule  of  the  supreme  court, 
or  from  Curtis'  Equity  Precedents,  in  both  of  which  the  form  is  in  ex- 
actly the  same  language,  word  for  word.   I  intimated  to  counsel,  npon 
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ihe  argnment,  that  I  was  confident  that  the  Bnpreme  conrt  had  ruled 
directly  upon  the  point  here  involved,  and  such  proves  to  be  the  fact. 
The  decision  which  I  had  in  my  mind  was  in  the  case  ot  Jones  v.  An.' 
drewe,  10  Wall.  827.  In  the  statement  of  the  case  (page  839)  ap- 
pears the  following : 

The  suit  was  entitled  at  the  beginning,  Stephen  M.  Jones,  citizen  and  res- 
ident of  Richmond  county,  Georgia,  v.  Joseph  Andrews,  citizen  and  resident 
of  city  and  county  and  state  of  New  York;  P,  Reed  and  W.  S.  Bryson,  both 
citizens  and  residmts  of  Shelby  county,  Tennessee. " 

That  appears  in  the  title  or  caption  only,  and  not  in  any  part  of 
the  body  of  the  bill.  Then  in  the  prayer  of  the  bill  appeared  this 
Ungnage : 

"The  premisea  considered,  complainant  prays  that  Joseph  Andrews,  a  res- 
Ident  and  citizen  of  the  city,  county,  and  state  of  2tew  Tork** — 

Which  is  the  form  of  expression  adopted  in  the  bill  in  the  case  un- 
der consideration — not  "who  is  a  citizen;"  and  this  appears  in  the 
prayer  of  the  bill  in  the  case  cited,  and  not  in  the  body  of  the  bill, 
either  in  the  introdnctory  part  or  elsewhere,  where  one  would  look  for 
a  traversable  allegation.  Yet  the  supreme  court  held  it  to  be  a  suffi- 
cient averment  of  the  citizenship  of  the  party  to  give  the  circuit  court 
jurisdiction  of  the  suit.  Mr.  Justice  Bradley,  delivering  the  opinion 
of  the  court,  says : 

"On  the  question  of  jurisdiction  over  the  parties,  the  appellees  contend  ^1) 
that  the  citizenship  of,  the  parties  was  not  sufficiently  alleged  in  the  bill. 
*  *  *  AttboQgh  the  allegation  ot  citizenship  is  not  made  in  precise  and 
technical  form,  we  consider  it  sufTleiently  explicit  to  sustun  the  jurisdiction 
of  the  court,  if  the  citizenship  disclosed  by  the  allegation  does  not  displace 
that  jurisdiction.  It  is  more  explicit  than  the  allegation  in  the  case  of  Ex- 
press Co.  v.  Kountze  Bros.  8  Wall.  342,  which  was  sustained  by  the  court.  All 
that  is  necessary  is  that  it  fairly  appear  by  the  bill  of  what  states  the  respect- 
ive parties  are  citizens.  la  this  case,  the  form  of  the  allegation  leaves  no 
room  for  reasonable  doubt." 

The  prayer  of  the  bill  in  the  case  cited  names  the  defendants  Beed 
and  Bryson,  "both  of  whom  were  residente  [not  citizens]  of  Shelby 
connty,  in  the  state  of  Tennessee,"  while  the  other  respondent  is  re- 
ferred to,  as  above  stated,  as  "Joseph  Andrews,  a  resident  and  citizen 
[not  "wAo  u  a  resident  and  citizen"]  of  the  city,  county,  and  state  of 
New  York,"  in  precisely  the  same  form  adopted  in  the  introductory 
part  of  the  bill  in  this  case,  l^e  omission  of  the  words  "who  is," 
which  would  make  an  explicit  allegation,  is  simply  one  of  those  ellipses 
which  are  so  common  to,  and  admissible  in,  the  English  language. 
Any  ordinary  person,  possessing  a  fair  understanding  of  the  language, 
upon  reading  the  statement,  "William  Sbaron,  of  the  city  of  Virginia, 
state  of  Nevada,  and  a  citizen  of  the  state  of  Nevada,  brings  this,  his 
bill,"  etc.,  would  understand  it  to  be  an  averment  tbat  William  Sharon 
t<  a  citizen  of  the  state  of  Nevada.  It  is  a  common  form  of  expres- 
sion, and  no  one  could  be  misled  as  to  the  fact  that  this  was  intended 
to  be  stated;  and  the  snpreme  court,  in  the  case  cited,  has  held  it  to 
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be  a  sufficiently  explicit  averment  of  the  fact  of  citizenship,  even 
nrhere  the  expression  appears  in  the  prayer  onlyj  and  not  in  any  por- 
tion of  the  body  of  the  bill. 

The  objection  to  the  jurisdiction  is  therefore  overruled. 


Haoe  and  others  v.  Chioaqo  &  G.  S.  Bt.  Go.  and  others. 


1.  Removal  ov  Cause  —  Dskial  of  Motions  to  be  Made  Partt  and  to  He- 

uovB  Caube. 

If  one  who  is  a  necessnrj  party  to  a  cause  in  a  state  court  is  wrongfully  ex- 
cluded, and  denied  leave  to  file  a  proper  cross- bill  and  answer,  and  to  present  a 
motion  and  bond  for  removal  of  the  cause  to  the  federal  court,  he  will  be 
treated  by  the  latter  court  as  if  a  party,  and  the  motion  for  removal  determined 
accordingly. 

2.  Baws— Sepabatb  Cohtkoverbt— NoiuNAL  Partt — Rbpitbal  or  Trubtkb  to 

Act. 

If  the  owner  of  bonds,  securea  by  trust  deed  or  mortgage,  has  been  let  In  as 
party  to  a  cause  concerning  the  trust  property,  and  as  such  has  a  separate  con- 
troversy with  citlzeaa  of  another  state,  his  right  to  remove  the  cause  to  the 
'  federal  court  is  not  aSected  by  the  citii^cnship  of  the  bruslee  named  in  the 
mortgage  deed,  who  is  not  a  party  in  fact,  and  had  refused  to  move  to  be  made 
party,  or  otherwise  to  execute  the  trust.  If  brought  in,  such  trustee  would  be 
only  a  nominal  party. 

Motion  of  Henry  H.  Porter  to  have  the  court  docket  and  take  jn- 
risdictioa  of  case. 

The  objections  made  to  the  motion  are,  in  substance, — 
(1)  Tliat  the  same  motion  was  miide  before  and  overruled;  (2)  that  Porter 
was  not  a  party,  either  plainti£E  or  defendant,  in  the  state  court,  and  there- 
fore liad  no  ri{[lit,  under  the  second  section  of  the  act  of  Mui-ch  3,  1875,  to 
apply  for  a  removal  of  the  cause  from  the  state  court  to  the  federal  court;  (3) 
that,  considered  as  a  party  to  the  suit.  Porter  has  no  controversy  "which  is 
wholly  between  citizens  of  different  states,  and  which  can  be  fully  determined 
as  between  them;"  (4)  that  the  alleged  refusal  of  John  C  New,  trustee  of 
mortgage  bonds  of  which  Porter  claims  to  be  owner,  to  become  a  party  to  the 
cause  was  collusively  imvle,  in  order  to  enable  Porter  to  come  Into  &e  case 
and  procure  the  removal  of  it  to  the  federal  court. 

The  facta  of  the  case  are,  in  substance,  these : 

In  tbo  original  cjtse,  commenced  in  Jasper  county,  and  taken  thence  by 
change  of  venue  to  the  Nexyton  circuit  court,  the  plaintiffs.  Hack  and  othera, 
claiming  to  be  creditora  of  the  Chicago  &  Great  Southern  Railway  Company, 
and  that  that  compfiny  was  threatened  with  insolvency,  and  with  numerons 
suits  in  different  courts,  prayed  an  accounting  and  an  adjustment  of  the  de< 
mand  of  all  creditors  who  should  come  in,  and  of  their  respective  prioriticts, 
and  that  a  rcceivev  be  appointed  to  conserve  and  keep  the  road  in  operation 
for  the  benefit  of  the  creditors.  The  receiver  wjis  appointed,  and  is  in  pos- 
session. The  complaint  upon  which  this  appointment  was  made,  miikea  men- 
tion of  the  flret  mortgage  or  trust  deed  of  the  property,  but  the  trustee  named 
in  that  deed,  John  C.  Xew,  shown  to  be  a  resident  and  citizen  of  Indiana,  was 
not  made  a  party.   Early  in  March,  1885.  Porter,  clalmiug  to  be  sole  uwuer  of 


{Oireuit  Court,  D.  Indiana.  1S85.) 


HACK  V,  OBKU^  A  O.  S.  BT.  GO. 


857 


all  trands  issaed  under  and  secured  by  that  mortgage,  made  application  to 
the  Newton  circuit  court,  then  in  session,  to  be  admitted  as  a  party  in  the 
caose.  and  toi  leave  to  6Ie  an  answer  and  cross-bill;  and,  upon  a  denial  of 
this  motion,  on  the  same  daf  or  the  next,  renewed  the  motion,  and  at  the 
same  time  presented  a  motion  and  proper  bond  for  a  removal  of  the  cause  to 
tliis  court,  and  these  motions  having  been  also  denied,  he  procured  and  pre- 
sented a  transcript  and  moved  this  court  to  take  jurisdiction.  It  then  ap- 
pearing that  the  application  to  be  made  a  party  in  the  state  court  did  not  show 
a  refusal  by  New,  the  trustee,  to  act  in  the  premises,  this  court  considered 
the  application  defective,  and  refused  to  docket  tlie  cause.  Thereupon  an 
amended  motion,  showing  New's  refusal  to  take  any  step  whatever  in  the 
further  execution  of  the  trust,  was  prepared,  and,  as  is  shown  by  the  affida- 
vits set  out  in  the  record  now  offered,  was  presented  in  the  Xewton  circuit 
court  then  yet  in  session,  on  the  thirteenth  ult.,  and  at  the  same  time  nn 
answer  and  cross-bill,  and  petition  and  bond  for  removal. 

These  petitions  and  the  cross-bill,  before  presentation  to  the  judge  of  the 
court,  had  each  been  sworn  to  in  open  session  by  JVIr.  Porter,  before  the  clerk 
of  that  court.  The  court  at  that  time  was  presided  over  by  a  judge  j^ro  tem- 
pore, who,  being  of  counsel  in  this  cause,  declined  on  tliat  account  to  enter- 
tain the  motions,  or  to  note  or  permit  the  filing  of  the  papers,  though  all  ob- 
jection to  his  acting  was  waived  at  the  time  by  Porter's  attorney.  Thereupon 
communication  was  had  with  the  regular  judge  of  the  court,  who  was  then 
in  Chic^o,  and  his  promise  obtained  to  be  in  attendance  at  the  court  the  next 
day,  which  by  law  was  the  last  day  of  the  tei'm.  On  the  afternoon  of  that 
day,  Saturday,  March  14th,  the  presiding  judge,  in  order  that  the  court  might 
remain  open  until  the  regular  judge  should  return,  made  no  adjourning  or-^ 
der,  but  upon  the  general  order-book  of  the  court  signed  an  entry  reading  in 
this  wise;  ''This  record  read  this  far,  and  signed  this  fourteenth  day  of  March, 
1S85 and  thereupon  left  the  bench  and  took  train  for  his  liome  at  Mouticello. 
Two  hours  thereafter — at  4  o'elock — the  clerk  entered  upon  tlie  probate  order- 
book,  over  the  signature  of  the  ^ro  tempore  judge,  a  journal  order  of  adjourn- 
ment of  the  court  until  court  in  course.  Otherwise  than  this,  it  does  not  appear 
that  any  formal  declaration  of  adjournment  or  attempt  to  adjourn  was  made. 
At  or  near  4  o'clock  p.  m.,  the  r^ular  judge  arrived  at  Kentland,  and  went 
to  the  clerk's  office,  and  theuce  to  the  office  of  the  county  recorder,  where  lie 
was  found  by  Mr.  Pierce,  attorney  for  Porter,  and  Mr.  Wiley,  who  was  also 
waiting  for  his  action  upon  the  bench  in  certain  matters  pending.  In  an- 
swer to  a  request  to  go  to  the  court-room,  he  said  that  the  court,  as  he  was 
informed,  had  been  finally  adjourned;  and  upon  being  then  told  just  wliat 
the  judge  presiding  had  done,  and  what  entries  had  been  made  upon  the  dock- 
ets, he  again  peremptorily  declined  to  go  to  the  court-room  and  take  the 
bench,  saying,  as  the  showing  is,  "that  he  believed  tlie  best  tiling  he  could  do 
wa.s  to  stiiy  away  from  there."  Thereafter,  at  a  later  hour  of  the  same  day. 
Porter  filed  with  the  clerk  hia  application  to  become  a  party  to  the  cause,  his 
proffered  answer  and  cross-bill,  and  his  petition  and  bond  for  the  removal  of 
ttie  cause;  and,  having  procured  a  transcript,  now  again  moves  tliis  court  to 
assert  jurisdiction. 

In  respect  to  the  citizenship  of  the  parties  and  persons  concerned,  it  is  sliown 
that  Porter  is  a  citizen  of  Illinois,  and  that  Hack  and  others,  the  plaintiffs,  and 
the  railroad  company,  defendant  in  the  original  cause  in  the  state  court,  are 
eltizeus  of  Indiana.  Before  the  present  petitions  to  be  made  party  and  to  re- 
iBore  the  caase  had  been  Sled  in  the  state  court,  an  additional  cUtimant,  a  citi- 
zen of  Illinois,  came  ioto  the  cause,  seeking  as  a  platutiS  to  share  the  l>enefits 
of  the  salt.  New,  the  trustee  in  Porter's  mortgage  or  trust  deed,  is  a  citizen  of 
Indiana.  In  his  proposed  cross-bill,  and  in  his  petitions  to  be  made  party  and 
to  reroore  the  cause,  Porter  shows  that  he  Is  sole  owner  of  1,200  ronds'  for 
S1,000  eacb,  made  by  the  defendant  railway  company  and  secured  by  a  ti'usb 
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deed,  a  copy  of  which  is  axhibfted,  containing  the  usual  provistons  of  such  in- 
struments, and  constituting  a  first  lien  upou  the  property,  franchises,  and 
income  of  the  company  and  its  road;  that  no  other  bonds  were  issued  or  out- 
standing secured  by  said  deed  of  trust;  that  the  company  is  totally  insolvent; 
that  default  had  been  made  in  payment  of  interest  due,  and  that  the  trustee 
had  brought  an  action  for  foreclosure  in  the  Newton  circuit  court ;  that,  upon 
consideration  of  a  demurrer  to  the  complAint  of  the  trustee,  the  court  inti- 
mated a  ruling  to  the  effect  that  the  trustee  alone  had  no  right  to  maintain 
the  s.uit,  and  that  thereupon  said  New  dismissed  his  action  and  has  since  re- 
fused to  bring  any  action  or  to  come  into  this  case,  or  take  other  steps  of  any 
kind  for  the  enforcement  of  his  trust,  though  thereunto  espedaUy  requested. 
Porter's  proposed  answer  was  the  general  denial. 

R.  B.  F.  Pierce  and  McDonald^  Batler  d  Afa«on,  for  Porter. 
John  S.  Cooper  and  17.  Z.  Wiley,  contra. 

Woods,  J.  Upon  the  showing  made,  it  is  too  clear — as  it  seems  to 
me — to  admit  of  dispute  that  Porter  was  entitled  to  be  made  a  party 
defendant;  and,  having  been  wrongfully  denied  that  right,  he  should, 
in  respect  to  the  question  of  removal,  be  deemed  to  be  a  party.  The 
case  in  this  respect  is  very  like  one  decided  by  Judges  JDavis  and 
Treat  in  the  oironit  court  of  the  United  States  for  the  Southern  dis- 
trict of  Illinoie.  That  decision  was  not  reported  officially,  but  in  a 
note  upon  pages  42  and  43  of  Dillon's  Removal  of  Causes,  is  given  a 
statement  of  it  which,  as  has  been  shown  at  this  hearing,  is  authen- 
tic and  accurate.  The  present  case  is  stronger  than  that,  because  in 
that  the  application  to  become  a  party  was  made  to  the  judge  in  vaca- 
tion, while  in  this  it  was  made  to  the  court  in  Open  session,  and  to 
the  judge  of  the  court  at  the  county  seat  during  the  term  alloted  by 
law  and  before  the  court  had  been  adjourned.  There  is  certainly  no 
good  reason  apparent  in  the  record  why  the  presiding  judge  should 
not  have  permitted  the  papers  to  be  filed.  If  a  judge  be  interested 
in  a  cause  pending  in  his  own  court,  he  must  make  the  formal  entries 
or  orders  necessary  to  put  the  case  in  a  way  to  be  determined;  and 
a  refusal  to  do  so,  under  ordinary  circumstanees,  is  equivalent  to  an 
active  interference  to  the  injury  of  the  adverse  party.  The  essential 
wrong  in  this  ease,  however,  was  the  refusal  of  the  regular  judge  to 
go  upon  the  beach  and  give  a  hearing  upon  the  proposed  motions. 
The  court  in  contemplation  of  law  was  open,  or  at  least  capable  of  * 
being  opened.  The  judge  presiding  had  not  adjourned  ii;  the  clerk 
and  sheriff,  so  far  as  appears,  had  not  attempted  to  adjourn  it.  The 
judge  having  been  present  on  that  day,  they  had  no  power  under  the 
statute  to  declare  an  adjournment.    Bev.  St.  1881,  §§  1381, 1382. 

The  entry  made  by  the  clerk  upon  the  probate  order-book,  it  seems 
to  me,  is  not  material  to  be  considered ;  and  even  if  a  formal  adjourn- 
ment had  been  declared,  entered  of  record,  and  signed  by  the  regular 
judge,  it  oottld  not  well  be  held,  I  think,  that  the  order  might  not  have 
been  disregarded  or  vacated,  and  otber  business  done  in  the  court 
upon  the  same  or  even  upon  a  succeeding  day,  if  within  the  lawful 
term  of  the  court.  Mere  inconvenience  would  seem  to  forbid  a  dif- 
ferent role,  and  there  is  apparently  no  insuperable,  or  even  strong, 
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Teason  against  this  view.    The  gnestion,  however,  does  not  now  arise. 

In  this  case  the  power  to  hear  clearly  remained;  itB  exercise, was  sea- 
gonahly  and  properly  invoked;  and  under  the  decision  referred  to, 
the  authority  of  which  is  not  now  and  here,  at  least,  to  be  disputed, 
it  most  be  held  that  Porter  acquired  such  standing  in  court,  or  in  the 
case  at  least,  as  to  enable  him  to  claim  a  removal.  It  may  be  that 
if  the  motion  to  be  made  party  had  been  heard  and  overruled,  the 
remedy  might  and  ought  to  have  been  eonght  in  an  appeal  to  the 
supreme  court  of  the  state,  and  thence,  if  necessary,  to  the  federal 
supreme  court,  though  it  is  not  clear  how  a  case  could  be  oo  presented, 
on  appeal  from  the  overruling  of  a  motion  to  become  a  party,  as  to 
present  also  the  question  of  r^bt  of  removal.  Upon  this  record,  how- 
ever, the  court  is  not  required  to  review  any  decision  or  ruling  of  the 
state  oonrt  upon  a  matter  brought  within  its  jurisdiction,  but  only  to 
give  effect  to  its  refusal,  without  apparent  excuse,  to  receive  and  pass 
upon  the  motion  when  rightfully  presented. 

The  other  objections  made  to  the  removal' are  all,  as  I  think,  un- 
tenable. They  turn  upon  the  relation  to  the  case  of  New,  the  trustee. 
He  is  not  in  fact  a  party.  He  rinsed  to  become  a  party  of  his  own 
motion.  By  reason  of  this,  Porter  became  entitled  to  be  made  a 
party  in  his  own  right.  He  could  not  bring  New  into  the  case  with 
him, — that  is  not  the  office  of  a  cross-bill, — and  if  upon  considera- 
ti<m  the  court  should  order  New  to  be  made  a  party,  his  relation  to 
the  case  would,  as  it  seems  to  me,  be  so  entirely  nominal  as  not  to 
affect  the  jurisdiction.  The  case  of  Thayer  v.  Life  Ass'ti,  112  U.  S. 
717,  S.  C.  5  Sup.  Ct.  Rep.  355,  is  cited  in  support  of  the  opposite 
view;  but  in  that  case  the  trustee  was  proceeding  to  sell  the  trust 
property,  and  the  action  being  to  restrain  him  from  making  the  sale, 
he  was  of  course  held  to  be  an  indispensable  party.  If  Now  were 
brought  into  the  case,  it  is  to  be  presumed  that  he  would  persist  in 
his  refusal  to  act  under  the  trust,  and  if  he  did  this,  it  is  clear  that 
his  relation  to  the  case  would  be  purely  nominal  and  of  no  signifi- 
eanee.  If  necessary,  the  court  might,  and  o(  coarse  would,  appoint 
another  to  exercise  the  powers  conferred  by  the  trust  deeds. 

It  is  claimed,  however,  that  the  refusal  of  New  to  apply  to  be  made 
a  party  was  for  the  collusive  purpose  solely  of  enabling  Porter  to 
come  in  and  remove  the  cause.  Without  going  into  details,  it  is 
enough  to  say  that  it  was  in  the  power  and  apparent  duty  of  the  com- 
plainants to  have  made  New  a  party  to  the  original  bill;  they  chose 
not  to  do  it;  and  upon  the  entire  record  and  proof  made,  the  alleged 
collusion  for  the  purpose  of  obtaining,  a  removal  is  not  manifest.  To 
say  the  least,  the  justification  for  seeking  a  removal  is  so  manifestly 
strong  that  the  court  is  not  called  upon  to  make  a  minute  search  for 
grounds  upon  which  to  base  a  refusal  of  jurisdiction. 

That  there  are  controversies  in  the  case  between  Porter,  as  a  citizen 
of  one  state,  and  citizens  of  other  states  is  sufficiently  clear.  Upon 
his  erosa-biU  he  has  a  controversy  with  the  defendant  railway  com- 
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pady.  and  upon  his  oross-bill  and  answer  he  has  separate  oontrover- 
sies  with  that  company  and  the  original  oomplaiDantB.  Each  of  these 
controversies  is  between,  and  may  be  wholly  determined  between,  citi- 
zens of  different  states.  Indeed,  each  claimant  in  the  original  bill, 
— and  there  are  three  of  them, — and  each  additional  claimant  who 
has  or  may  come  in  nnder  that  bill,  has  a  separate  claim  which  Porter 
does  or  may  contest;  and  the  controversy  so  raised  is  clearly  sepa- 
rable, and  determinable  wholly  between  him  and  the  particular  claim- 
ant as  if  there  were  no  other  parties  to  the  record.  And  one  of  the 
claimants  in  the  case  is,  as  I  understood  it  to  be  stated  and  conceded 
upon  the  argument,  a  citizen  of  the  state  of  Michigan;  and  as  against 
him,  even  if  New  were  an  actual  and  willing  party  and  ranged  upon 
the  same  side  of  the  case  with  Porter,  there  would  be,  in  this  view, 
a  proper  controversy  upon  which  the  application  for  removal  could 
stand.  This  would  certainly  be  so,  unless  the  railway  company  should 
be  deemed  a  necessary  party  to  such  controversy.  This  question, 
however,  need  not  be  decided. 

It  follows  that  the  transcript  and  other  papers  offered  should  be 
filed,  and  the  cause  docketed  here  as  properly  removed. 

Ordered  accordingly. 


StEBBiNB  V.  Morris  and  others. 

{OlreuU  Court,  N.  D.  New  Tork.   Hucb  22, 18S5.) 

TBUBF— PATUENT  OF  PCROHABB  HonET  FOR  LaKD,  AND  TtTIiB  TAKBIT  Xtt  KaUB 

OP  Third  Pabtt— Kev.  St.  N.  Y.  $J  SI,  52. 

M.,  O.,  W.,  and  K.  entered  into  a  verbal  agreeracDt  to  purchase  from  J.,  for 
their  joint  benefit,  certiiin  land,  each  of  them  to  adrance  one-fourth  of  the  pur- 
chase money,  und  the  title  to  be  taken  in  the  name  of  K.  The  money  wag  ad- 
vanced,  the  land  piircliased,  and  an  absolute  deud  executed  to  K.,  who  imme- 
diately delivered  to  M-,  D.,  and  W.  a  written  memornndum  ncknowl edging  the 
receipt  of  the  purchase  money,  and  that  each  of  the  co-purchasers  was  the 
joint  owner  of  one-fourth  part  of  the  land.  K  became  insolvent,  and  made  an 
afsij^nment  to  T.,  and  V.  assigned  and  deeded  to  8. ,  as  assignee  in  bankrupti^ 
of  K.,  all  of  the  property  assigned  to  liim.  S.  sold  the  land  nnder  order  of  the 
court.  Held,  that  the  purchaser  at  such  sale  acquired  a  good  title  as  against 
IL,  D.,  and  W. 

In  Equity. 

Hale.  i&  BulkUy,  for  plaintiff. 

F,  Fish  and  John  M.  Carroll,  for  defendant. 

Wall&gb,  J.  This  action  was  brought  in  the  supreme  court  of  the 
state  of  New  York,  and  was  removed  to  this  court  upon  the  petition 
of  the  plaintiff.  It  is  a  partition  suit,  brought  under  the  provisions 
of  the  Code  of  Procedure,  and  the  defendants  are  made  parties  as 
claiming  an  adverse  interest  to  the  plaintiff  in  the  real  estate  sought 
to  be  partitioned.   The  defwdant  Cornelius  Kline  has  the  legal  title 
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to  one  ondivided  foarth  part  of  the  real  estate.  The  snifc  involves  the 
rights  of  the  other  parties  to  three  nadivided  one-fourth  parts  of  oer- 
toin  real  estate  eonveyed  April  1, 1870.  by  one  Jaokson  to  James  W. 
Kline.  Kline  was  adjudged  &  bankrupt  upon  the  petition  of  hia  ered- 
itors  filed  on  the  twenty-ninth  day  of  August,  1878,  in  the  United  States 
district  court  for  the  Northern  district  of  New  York,  and  one  Yanden- 
bu^  was  subsequently  appointed  his  assignee.  On  the  twenty-fourth 
day  of  September,  1881,  the  said  Vandenburg  as  suoh  assignee,  pvr- 
Buant  to  the  direction  and  order  of  the  court  in  bankruptcy,  sold  anfd 
conveyed  by  deed  to  the  plaintiff  all  the  estate,  title,  and  interest  of 
said  Kline  in  said  real  estate  vested  in  said  assignee.  Within  three 
months  of  the  filing  of  the  petition  in  bankruptcy,  Kline  had  made  a 
general  assignment  of  all  his  property  for  the  benefit  of  creditors  to 
one  Stewart;  and  on  the  twenty-seventh  day  of  December,  1878,  Stew- 
art, by  deed,  granted,  eonveyed,  and  released  to  Vandenburg,  as  as- 
signee of  Kline  in  bankruptcy,  all  the  real  estate  which  was  trans- 
ferred to  him  by  Kline  under  the  general  assignment. 

Whether  Vandenburg,  as  assignee  of  Kline  in*  bankruptcy,  acquired 
Kline's  interest  by  a  title  superior  to  Stewart's,  or  acquired  it  by  the 
deed  of  release  from  Stewart,  is  not  material.  The  title  was  in  him 
at  the  time  of  the  sale  under  the  order  of  the  court,  and  the  plaintiff 
acquired  any  title  that  the  assignee  could  convey.  It  follows  that 
the  plaintiff  had  the  legal  title  at  the  time  of  the  commencement 
of  the  suit  to  the  three  undivided  fourth  parts  of  the  land  in  ques- 
tion. The  defendants  claim  to  be  the  equitable  owners  of  the  three 
undivided  fourth  parts  of  the  land,  and  insist  that  the  plaintiff's  le- 
gal title  is  subordinate  to  their  equitable  title  because  the  plaintiff  is 
chargeable  with  notice  of  their  equities.  Their  equitable  title  arises 
oat  of  the  following  facts:  On  or  before  April  1,  1870,  Morris,  De 
Wolf,  McDonnell,  and  Kline  entered  into  a  verbal  agreement  to  pur- 
chase for  their  joint  benefit  of  Jackson  the  land  in  controversy.  By 
this  agreement  each  of  them  was  to  advance  one-fourth  of  the  pur- 
chase money  to  pay  for  the  land,  and  the  title  was  to  be  taken  in  the 
name  of  Kline.  The  money  was  accordingly  advanced,  and  on  the 
first  day  of  April,  1870,  a  deed  was  executed  by  Jackson  to  Kline,  in 
which  Kline  was  named  sole  grantee.  The  deed  did  not  express  any 
trust  in  behalf  of  the  co-purchasers.  Immediately  after  receiving  the 
deed,  and  on  the  same  day,  Kline  delivered  to  each  of  the  co-purchag- 
ers  a  memorandum  in  writing,  whereby  he  aoknowleged  the  receipt 
of  the  purchase  money,  and  that  each  of  the  co-purchasers  was  the 
jomt  owner  of  one-fourth  part  of  the  real  estate.  Kline  subsequently 
mortgaged  an  undivided  fourth  part  of  the  land.  The  title  remained 
in  him  aa  sole  owner  until  he  became  insolvent  and  made  the  gen- 
eral assignment  to  Stewart. 

Upon  these  facts  it  must  be  held  that  the  defendants  who  claim 
under  Morris,  McDonnell,  and  De  Wolf  have  no  equitable  title.  If 
the  agreement  between  Kline  and  the  other  oo-purchasers  had  been 
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made  after  he  acquired  title  from  Jackson,  or  if  the  deed  from  Jack- 
son had  not  been  executed  directly  to  Kline  pursoant  to  the  agree- 
ment between  the  co-porohasere,  there  woold  be  no  diffioalty  in  main- 
taining that  all  the  co-purobasere  acquired  an  equitable  title  by  virtue 
of  the  transaction  between  themselves.  But  the  transaction  is  di- 
rectly within  the  operation  of  those  sections  of  the  Bevised  Statutes 
of  the  state  relating  to  uses  and  trusts,  which  are  as  follows: 

*'Sec.  51.  Where  a  grant  for  a  valuable  consideration  shall  be  made  to  one 
person,  and  the  coiwideration  therefor  shall  be  paid  by  another,  no  use  or  tmst 
shall  result  in  favor  of  the  person  by  whom  such  parent  shall  be  made;  but 
the  title  shall  vest  In  the  person  named  as  the  alienee  in  such  conTe,^iitt, 
subject  only  to  the  provisions  of  the  next  section. 

"Sec.  52.  Every  such  conveyance  shall  be  presumed  fraudulent  as  against 
the  creditors,  at  that  time,  of  the  person  paying  the  consideration ;  and  when? 
a  fraudulent  intention  is  not  disproved  a  trust  shall  result  In  favor  of  such 
creditors  to  the  extent  that  may  be  necessary  to  satisfy  their  just  demands." 

The  meaning  and  effect  of  these  provisions  was  oonsidered  by  the 

court  of  appeals  in  Garfield  v.  Hatmaker,  15  N.  7.  475,  and  it  was 
held  that  where  a  grant  for  a  valuable  consideration  is  made  to  one 
person,  and  the  consideration  therefor  is  paid  by  another,  no  interest, 
legal  or  equitable,  vests  in  the  person  paying  the  consideration,  but 
the  statute  imposes  upon  the  legal  estate  in  the  hands  of  the  grantw 
a  pure  trust  in  favor  of  the  creditors  at  the  time  of  the  person  pay- 
ing the  consideration,  which  can  be  enforced  in  equity  only.  As 
stated  in  the  opinion  of  Brown,  J.,  "the  plain  and  obvious  import  of 
the  language  of  the  sections  is  to  destroy  the  trust  or  use  which,  but 
for  the  statute,  would  have  resulted  to  the  person  paying  the  consid- 
eration as  a  legal  consequence  of  the  act;"  and,  in  the  language  of 
GousTooE,  J.,  (page  478,)  "the  person  paying  the  consideration  money 
must  take  the  conveyance  to  himself  or  he  can  have  no  legal  or  equi- 
table interests  in  the  land."  In  Everett  v.  Everett,  48  N.  Y.  218,  such 
was  held  to  be  the  legal  consequence  of  the  conveyance,  although  the 
deed  was  delivered  to  and  retained  by  the  person  who  paid  tiie  con- 
sideration. The  object  of  the  statute  was  to  prevent  secret  frauds 
by  imposing  the  penalty  of  forfeiture  of  the  estate  upon  parties  who 
thus  conceal  their  real  ownership  under  the  name  of  another  person. 
SUmon  y.Schurch,  29  N.T.  610.  Doubtless,  in  the  transaction  here, 
there  was  no  fraudulent  purpose  in  the  minds  of  the  parties  to  it. 
The  effect  was,  however,  by  investing  Eline  with  the  ostensible  title, 
to  give  him  credit,  and  produce  just  such  consequences  as  the  ststate 
was  intended  to  prevent.  The  written  memorandum  delivered  by 
Kline  cannot  be  treated  as  a  contract  to  convey  made  after  he  ac- 
quired title.    It  was  evidence  merely  of  the  origiaal  transactios. 

A  decree  will  be  entered  for  a  partition  and  sale,  and  eBtablishing 
the  rights  of  the  parties  according  to  this  opinion. 
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QniNN  V.  Kew  Jebbbt  Liohtsbaqe  Co. 
((Wrew't  Court,  E.  D.  Nmo  Tork.  AprU  2,  ISSfi.) 
Mabtbr  and  Sbht AST— Injury  to  Emplotb— Neoliokiio»  of  ViOB-pRniciPAi. 

WHILE  ACTINO  AS  OO- EMPLOYE. 

Ad  employer  ia  not  liable  to  an  employe  for  the  DegHgeuce  ot  %  vice-prtDOl- 
pal  in  doing  the  duty  of  a  co- employe  of  the  persmi  iDjiu«d. 

Motion  for  New  Trial. 

Chas,  J,  Patterson,  for  complainant. 

Benedict,  Taft  d  Benedict,  4or  defendant. 

Waliiage,  J.  The  plaintiff  was  injured  by  the  negligenoe  of  the 
captain  of  a  barge,  owned  by  the  defendant,  while  engaged  in  loading 
the  barge  with  iron  rails.  The  captain  at  the  time  was  assisting  the 
plaintiff  and  other  employes  in  the  work.  In  loading  the  rails,  two 
men  worked  on  the  hand-winch,  one  hooked  the  tongs  upon  the  rails, 
and  two  pushed  and  guided  the  rails  into  the  barge,  when  they  were 
raised  by  the  men  at  the  winch ;  and  it  was  the  duty  of  the  man  at 
the  tongs  to  give  the  order  to  hoist  to  the  men  at  the  winch  when  the 
tongs  were  properly  hooked.  Frier  to  the  accident,  one  Lee  had  been 
at  the  tongs,  and  the  captain  had  been  helping  one  of  the  men  at 
the  wineh.  At  the  time  of  the  accident,  the  captain  was  at  the  tonga, 
and  the  plaintiff  was  one  of  the  men  to  guide  the  rails.  The  captain 
gave  the  order  to  hoist  prematurely,  and  the  rail  fell  upon  the  plain- 
tiff, inflicting  the  injuries  for  which  his  suit  was  brought. 

Upon  the  trial  the  judge  instructed  the  jury  that  the  negligence  of 
the  captain  was  the  negligenoe  of  the  defendant,  and  the  motion  for 
a  new  trial  raises  the  question  whether  that  instruction  was  correct. 
Stated  in  other  terms,  the  question  is  whether  an  employer  is  liable 
to  an  employe  for  the  negligence  of  a  vice-principal  in  doing  the  duty 
of  a  oo-employe  of  the  person  injured. 

It  was  assumed  at  the  trial  that  the  recent  case  of  Chicago,  etc., 
R.  Co.  T.  Rose,  113  U.  S.  877,  B.  C.  6  Sup.  Ct.  Rep.  184,  was  an 
adjudication  in  point  which  is  controlling  in  this  court,  and  the  in- 
structions to  the  jury  were  given  in  consequence.  The  only  question 
in  that  case  was  whether  the  corporation  defendant  was  liable  to  an 
engineer  managing  the  locomotive  of  a  freight  train  who  was  injurod 
in  consequenee  of  the  neglect  of  a  conductor  of  the  train  to  commu- 
nicate instructions  to  the  engineer  essential  to  the  safety  of  the  train ; 
the  conductor,  by  the  regulations  of  the  corporation,  being  in  control 
of  the  train  and  of  all  employes  on  it,  and  responsible  for  all  its  move- 
ments. The  court  held  that  the  conductor  did  not  occupy  the  posi- 
tion of  a  co-employe  with  the  engineer.  Mr.  Justice  Bbadlet,  deliv- 
«iing  the  opinion,  used  this  language: 

"A  conductor,  having  the  entire  control  and  management  of  a  railway 
train,  occupies  a  very  different  position  from  the  brakeinan,  the  porters,  and 
other  subordinates  employed.    lie  ia  in  fiict.  and  should  be  treated  as,  the 
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peiUHtal  representative  of  the  corporation,  for  wbose  n^ligence  it  is  respon- 
sible to  subordinate  servants." 

rbe  case  tamed  upon  this  point,  and  it  having  been  ruled  against 
the  defendant  it  was  not  necessary  to  decide  any  other  question.  The 
condnctor  was  charged  with  the  duty  of  giving  instmctions,  in  the  ab- 
sence of  which  the  engineer  could  not  perform  bis  duties  intelligently, 
or  protect  himself  or  bis  employes  from  danger.  The  engineer  was  in- 
jured in  consequence  of  the  conductor's  fa^ure  to  perform  this  duty. 
As  he  was  not  a  co-employe  of  the  engineer,  the  risk  of  the  conduct- 
or's negligence  was  not  among  those  incident  to  the  employment 
which  the  engineer  impliedly  assumed  when  he  eugage'd  in  the  serv- 
ice of  the  corporation. 

The  decision  is  of  marked  significance,  because  it  departs  from  the 
rule  established  by  the  courts  in  England,  New  York,  and  Massachu- 
setts, and  other  courts,  that  all  those  are  fellow-servants  who  are  en- 
gaged in  a  common  object  in  the  business  of  the  employer,  whether 
they  are  of  the  same  grade  of  authority  or  not.  The  doctrine  of  these 
authorities  is  that  all  the  employes  of  the  same  employer,  engaged  in 
carrying  forward  the  same  general  enterprise,  although  in  different 
departments  and  in  different  ranks  of  supremacy,  are  oo-employes, 
who,  by  the  implied  terms  of  their  employment,  assume  towards  the 
employer  the  risks  arising  from  the  negligence  of  any  of  their  num- 
ber. The  Ross  Case,  on  the  other  hand,  is  in  line  with  Cowles  v.  Rich' 
mond,  etc.,  R,  Co.  84  N.  C.  309;  Chicago,  etc.,  R.  Co.  v.  Bayfield,  37 
Mich.  205;  Wkalen  y.  Centenary  Church,  63  Mo.  326;  and  decisions 
in  Ohio  and  Kentucky  cited  in  the  opinion. 

The  case  does  not  touch  the  question  here,  which  is,  not  whether  the 
defendant  is  liable  to  a  subordinate  employe  for  the  negligent  act  of 
the  captain  in  the  discharge  of  his  duty,  but  whether  the  defendant 
is  liable  for  the  negligence  of  the  captain,  not  as  captain,  but  as  a  sub- 
ordinate employe.  The  solution  of  this  question  depends  upon  the 
implied  obligation  assumed  by  an  employer  to  his  servant.  Unless 
there  is  a  breach  of  that  obligation  there  is  no  negligence.  Briefly 
stated,  this  obligation  is  that  the  employer  will  not  expose  the  serv- 
ant to  any  unreasonable  hazards,  in  view  of  the  nature  of  the  services 
to  be  performed.  As  to  those  things  which  are  to  be  done  by  the  em- 
ployer personally  he  undertakes  not  to  be  negligent.  As  to  those 
things  which  he  is  not  to  do  personally  he  undertakes  to  use  due  care 
to  see  that  they  are  properly  done;  and  as  incidents  of  this  obliga- 
tion be  is  to  use  due  care  to  provide  safe  appliances  and  facilities  for 
the  servant  in  the  service  to  be  performed,  and  to  employ  competent 
fellow-servants  to  assist  him,  if  fellow- servants  are  reqaired.  Those 
things  which  are  to  be  done  by  the  employer  personally  are  employ- 
er's duties,  and  if  he  delegates  them  to  others  he  undertakes  for  their 
proper  discharge  precisely  as  though  he  personally  were  to  discbarge 
them. 

ConverBely,  the  servant  who  engages  in  the  employment  of  another 
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for  the  performance  of  Bpecified  dntias^  takes  upon  himself  the  nat- 
ural and  ordinary  risks  and  perils  incident  to  the  performance  of  snoh 

serrices.  and,  in  legal  presainption,  his  compensation  is  adjusted  ac- 
oordingly.  Among  these  risks  are  those  arising  from  the  careless- 
ness and  negligence  oi  fellow-servants ;  beeanse  these  are  risks  which 
axe  incident  to  the  serrioe,  and  he  can  as  effeotaally  gaard  against 
tiiem  as  the  employer.  This  has  been  deemed  to  be  the  law  by  all 
the  anthorities,  beginning  in  England  with  Priestley  v.  Fowler,  3  Mees. 
Sc  W.  1,  and  in  this  country  with  Murray  t.  South  Carolina  B.  Co,  1 
McUnl.  385.  and  Farwell  v.  Boston  d  W.  R.  Go.  4  Mete.  49;  and  the 
doctrine  is  reiterated  .in  Hough  v.  Railway  Co,  100  U.  S.  213. 

If  it  is  within  the  contemplation  of  both  the  employer  and  employe 
that  when  the  former  fully  discharges  his  duty  of  preparation  and 
general  supervision  for  the  particular  service,  all  other  incidental 
risks  are  assumed  by  the  latter,  and  are  included  in  his  compensa- 
tion, it  follows  logically  that  the  employe  can  only  allege  negligence 
when  the  employer  has  failed,  either  in  person  or  by  his  agents,  ef- 
ficiently to  discharge  his  duty.  If  an  employer  does  not  undertake 
responsibility  to  a  servant  for  the  acts  which  are  ordinarily  to  be  per- 
formed in  the  service  by  a  co-servant,  there  is  no  reason  why  he  should 
be  held  liable  for  the  negligent  performance  of  those  acts.  And  if 
the  daty  negligently  performed  is  not  the  master's  duty,  bnt  a  serv- 
ant's duty,  the  servant  injured  has  no  right  to  complain  unless  the 
employer  was  negligent  in  selecting  the  co-servant. 

The  distinction i)etvreen  the  acts  of  negligence  for  which  the  master 
is  liable,  and  those  of  which  the  employe  assumes  the  risks,  is  well 
stated  in  Davit  v.  Cental  Vermont  R,  Co,  45  Amer.  Bep.  598,  3.  C. 
55  Vt.  84,  as  follows : 

**The  rule  of  law  which  exempts  the  master  from  responsibility  to  the  serv-' 
ants  for  injuries  received  from  the  ordinary  lisks  of  his  employment,  includ- 
ing the  negligence  of  lua  fellow-servants,  does  not  excuse  the  employer  from 
the  exercise  of  ordinary  care  in  supplying  and  maintaining  suitable  instru- 
mentalities for  the  performance  of  the  work  required.  One  who  enters  the 
employment  of  another  has  a  right  to  count  on  this  duty,  and  is  not  required 
to  assume  the  risks  of  the  master's  negligence  in  this  respect.  The  fact  that 
it  is  H  duty  which  must  always  l>e  discharged,  when  the  employer  is  a  corpo- 
ration, by  officers  and  agents,  does  not  relieve  the  corporation  from  the  obli- 
gation. The  agents  w^ho  are  charged  with  the  duty  of  supplying  safe  ma- 
chinerj'  are  not,  in  the  true  sense  of  the  rule,  to  be  regarded  iis  fellow-serv- 
ants of  those  who  are  engaged  in  operating  it.  They  are  charged  with  the 
master's  duty  to  his  servant.  They  are  employed  in  distinct  and  independent 
departments  of  service,  and  there  is  no  difficulty  in  distinguishing  them, 
even  when  the  same  person  renders  service  by  turns  in  e^icli,  as  the  conven- 
ienceof  the  employer  may  require.  In  one,  the  master  cannot  escape  the  con- 
sequence of  the  agent's  negligence;  if  the  servant  is  injured  in  the  other,  he 
mi^.** 

The  true  inquiry  in  this  case  is  whether  the  character  of  the  act  of 
the  captain  was  one  which  it  was  incumbent  upon  the  defendant  to 
see  properly  performfld.   This  is  the  mle  of  Critpin  v.  BabHtt,  81 
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K.  7.  516,  vhere  it  waa  held  that  the  liability  of  a  master  for  an  io- 
jary  to  an  employe^  occasioned  by  the  negligence  of  another  employe, 
does  not  depend  on  the  grade  or  rank  of  the  latter,  but  npon  the 
character  of  the  act,  in  the  performanoe  of  which  the  injury  ariecB, 
In  that  case,  the  plaintiff  was  injured  by  the  act  of  the  manager  and 
superintendent  of  defendant's  factory,  vho  carelessly  started  a  wheel 
vhile  the  plaintiff  was  oocnpied  with  the  machinery.  The  court  be- 
low refused  to  charge  that  this  was  the  act  of  an  operative  for  which 
the  defendant  was  not  liable,  and  the  court  of  appeals  held  this  refu- 
sal to  be  error  and  reversed  the  judgment.  Bapallo,  J.,  delivering 
the  opinion  of  the  conrt,  approved  the  language  of  Gbubch,  G.  in 
FUke'a  C(U0,  63  K:  Y.  549,  as  follows: 

"The  true  role,  I  apprehend,  is  to  hold  the  corporation  liable  for  aegllgeaoe 
in  respect  to  such  acts  and  duties  as  it  is  required  to  perform  as  master,  with- 
out regard  to  the  rank  or  title  of  the  agent  intrusted  with  their  performance. 
It  is  as  to  such  acts  the  agent  occupies  the  place  of  the  corpoi-ation,  and  the 
latter  is  liable  for  the  manner  in  which  they  are  performed." 

This  was  also  held^in  Hoke  v.  St.  Louis,  etc.,  R.  Co.  11  Mo.  App. 
574,  where  it  was  determined  that  where  a  road-master  of  a  railroad 
company,  having  superintendence  of  the  road  department,  was  neg- 
ligent in  an  act  which  he  assumed  to  do'  as  a  mere  boss  of  a  gang, 
and  a  workman  was  injured,  the  company  was  not  liable  as  for  the 
negligence  of  a  vice-principal.    The  court  used  this  language: 

"But  just  as  the  tortious  act  of  aservant  to  make  the  employer  liable  must 
pertain  to  the  particular  duties  of  that  employment,  so  the  wrongful  act  of  a 
vice-principal  or  alter  ego  must  be  an  act  done  by  him  as  rice-prlncipaL  The 
fact  that  he  is  vice-principal  in  one  department  of  the  business  does  not  make 
all  his  acts  the  acts  of  a  vice-principal." 

Applying  the  rule  to  the  present  case,  where  the  captain  of  the 
barge  was  not  performing  a  captain's  duty  while  working  at  the  tongs, 
bat  that  of  a  common  laborer,  his  negligence  was  not  that  of  a  vice- 
principal  bat  of  a  oo-laborer.  If  he  had  directed  any  of  the  men  as- 
sisting the  plaintiff  to  do  that  particular  part  of  the  work  which  be 
undertook  to  do  himself,  as  he  might  have  done  if  he  had  seen  fit, 
and  the  plaintiff  had  been  injured  by  the  fault  of  the  one  thus  se- 
lected, the  defendant  wonld  not  have  been  liable,  in  the  absence  of 
proof  that  the  captain  had  selected  an  incompetent  man  for  the  place. 
The  plaintiff  has  no  more  ground  of  complaint  than  he  would  have 
had  if  he  had  been  injured  by  the  carelessness  of  any  of  his  fellow- 
laborers.  It  waa  the  act  of  a  co-servant,  and  among  the  risks  incident 
to  the  employment  which  the  plaintiff  impliedly  assumed  when  he 
engaged  in  the  work.  The  captain  exercised  no  more  control  over 
him  than  did  the  other  laborers. 

A  new  trial  is  therefore  ordered. 
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Thbdi  Xhotoand  Eioht  Hondbxd  and  Eiqbiy  Bozas  of  Opium  ». 

Uhitbd  States. 

(OiMutt  Oitwi,  D.  CkOtfomia.   September  20,  1883.) 

1.  Comma  Dunaa — SMueouHO — Bvidknob — Dbclabatioits  of  Btbwabd  of 

DciclaratioDB  of  the  steward  of  a  ship,  on  which  It  is  claimed  certain  opium 
was  smuggled,  made  to  the  olflcera  seizing  such  opium  an  hour  after  the  seiz- 
ure, but  while  the  opium  was  in  their  possession  near  the  place  of  seizure,  wait- 
ing  to  be  transported)  held  admissible,  in  an  action  to  condemn  such  opium,  as 
part  of  the  ret  gexta,  though  not  made  in  the  presence  of,  or  bj  authorlt/  or 
with  the  knowledge  of,  the  claimant. 

JL  Same— Lbttkbb  or  Thhid  PABTrss. 

A  letter  written  bj  a  third  party,  whom  the  evidence  tended  to  implicate,  to 
other  partiei  in  China  two  months  af  ler  the  seizure,  apparently  referring  to  the 
transaction,  and  left  by  the  writer  with  the  claimant,  who  added  a  paragraph 
thereto,  also  seemingly  referring  to  the  transaction,  and  a  letter  written  by  a 
Chinaman  to  another  Chinaman  in  China,  supposed  to  refer  to  passages  in  the 
other  letter,  both  letters  being  put  in  the  same  envelope,  and  directed  and 
mailed  to  the  party  in  China,  also  held  admissible. 

3.  Baub — Probabi^b  Cause — Key.  St.  4  909 — Bdrdbn  of  Proof. 

When  the  evidence  is  sufficient  to  show  probable  cause,  in  cases  of  informa- 
tion to  condemn  smuggled  goods,  the  bunlen  of  proof  is  on  the  claimant  to 
show  the  innocence  of  the  transaction. 

4.  B&UB— PBEF05DERANCB  OF  EriDBNCB— PBOOF  BBTOND  BbASOZTABIA  DOUBT— 

FORFEirnitK  OF  GOODB. 

A  mere  preponderaDoe  of  evidence,  in  a  cose  information  to  condemn 
sma^led  goodsj  in  favor  of  the  guilt  of  the  transaction,  wlU  Justify  a  decree  of 
forfeiture^ 

Ii^ormatxon  in  rem  to  Gondeznn  Smuggled  Opium. 
Pkdip  Teare,  XS.  S.  Atty.,  and  A.  P.  Van  Duzw,  Asst.  U.  8.  Atty., 
for  libdant. 

W.  H.  L.  Barnes  and  George  W,  Totolef  Jr.,  for  claimant. 

Sawtsb,  J.  This  is  an  appeal  from  the  decree  of  the  district  court, 
condemning  the  opium  in  question,  on  the  ground  that  it  had  been 
Bmuggled  into  the  port  of  San  Francisco.  The  record  from  the  dis- 
trict ooart  contains  nearly  1,700  pages  of  legal  cap,  and  nearly  800 
p^B  additional  testimony  have  been  taken  in  this  court.  The  case 
was  argued  orally>  and  submitted  a  long  time  ago,  the  argoment  oc- 
cupying 13  days,  with  leave  to  file  printed  briefs,  the  last  of  which 
was  filed  March  10,  1883. 

Owing  to  a  lai^e  number  of  cases  having  precedence,  and  the  large 
record  to  examine,  it  was  impossible  to  properly  take  the  case  up  be- 
fore the  summer  vacation,  or  to  dispose  of  it  till  now.  The  large 
amount  of  new  testimony  taken  in  this  court  is  upon  the  points 
vherein  the  district  court  held  the  evidence  to  be  deficient,  and  is 
additional  to,  and  not  as  has  been  claimed  in  conflict  with,  the  claim- 
ant's case  as  made  in  the  district  court ;  and  it  is  Of  such  a  character 
as  to  require  a  thorough  and  careful  re-examinatlon  of  the  entire 
easC}  and  soph  examination  has  been  given  to  it.   The  foUowing 
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facte,  when  stated  ae  facts,  are  satisfactorily  shown  by  the  evidence. 
On  doabtful  points  the  substance  of  the  testimony  is  stated: 

On  the  night  of  January  3-4, 1882,  the  steam-ship  City  of  Tokio  was  lying 
at  the  outer  end  of  the  Pacific  Mail  Steam-ship  Company's  wharf,  extending 
from  the  foot  of  First  street,  in  the  city  of  San  Francisco,  into  the  bay  in  a 
southerly  direction  on  the  easterly  side  of  the  wharf.  She  had  arrived  from 
Hong  Kong,  China,  and  been  docked  on  December  25,  1881,  or  nine' days 
previously.  The  steam-ship  City  of  Sydney  was  at  the  same  time  lying  at  the 
same  wharf  on  the  westerly  side,  directly  opposite  the  City  of  Tokio.  The 
City  of  Sydney  runs  between  San  Francisco  and  Australia,  stopping  eacb 
way  at  Honolulu,  in  the  Sandwich  islands.  She  was,  at  the  time,  advertised 
to  leave  for  Australia  on  January  14,  1882,  or  10  days  later.  A  few  minutes 
after  midnight,  not  to  exceed  from  5  to  15  minutes,  police  officers  £gan  ami 
Smith,  patrolling  the  harbor,  were  going  down  the  bay  in  a  boat  from  Fol- 
som-street  wharf  towards  the  Pacific  Mail  wharf,  and  when  a  short  distance 
from  the  end  of  Beale-strcet  wharf,  at  about  the  point  marked  on  the  diagram 
annexed  to  the  findings,  they  saw  a  Whitehall  boat  about  300  yards  distant, 
near  the  steam-ship  City  of  Tokio,  between  them  and  the  steam-ship,  not  at 
the  side  a£  the  ship  nor  in  contact  with  it,  but  a  short  distance  off,  pulling 
with  muffled  oars  in  a  southerly  direction  past  the  stem  of  the  steamer.  The 
boat,  when  discovered,  was  probably  not  less  than  50,  nor  more  than  150, 
feet  distant  from  the  ship.  At  first  they  thought  it  was  the  government 
lookout  boat,  but  as  soon  as  it  had  passed  the  stern  of  the  Tokio,  they  saw  it 
was  not,  and  gave  chase.  The  boat  pulled  southerly  for  some  distance,  and 
then  turned  in  on  the  westerly  side  of  the  wharf,  where  it  was  met  by  the 
officers,  somewhere  between  the  City  of  Sydney  and  the  slips  of  the  Central 
Facifio  Ballroad's  transfer  ateamras,  as  it  had  changed  its  course.  The  dia- 
gram shows  the  situation  of  the  wharves  and  steamers.  In  the  boat  were 
the  claimant,  James  K.  Kennedy,  and  a  boatman  named'McDermott  Egan 
says  he  asked  wliat  they  had,  and  "they  said  they  did  not  know."  Egan  then 
Jumped  Into  the  boat  and  put  irons  on  the  men*  ironing  them  together.  Egan 
says  they  were  very  much  excited,  and  that  one  of  them  said:  '*Oood  God, 
you  are  not  going  to  arrest  usi  We  are  men  of  ftuaiUes.  Take  the  stuff  and 
let  us  go;"  that  "they  would  land  anywhere  and  give  up  the  stuff;**  ttiat  we 
oould  "keep  the  boat  and  all  that  was  in  it,  and  let  them  go.  It  would  do  no 
good  to  arrest  them. " 

After  this  communication  Egan  and  Smith  took  tlie  boat  in  tow,  and  re- 
turned to  Folsom-street  wharf,  whence  they  had  started.  It  was  a  stormy 
night,  and  the  bay  was  rough;  so  rough  tliat  the  claimant  and  McDermot 
were  afraid  that  their  boat,  hKivily  loiuled  as  it  was,  would  swamp,  and  be- 
ing ironed  togother,  and  one  of  them  unable  to  swim,  tliey  earnestly  asked  to 
be  taken  into  the  other  boat  on  that  expressed  account.  Egan  refused,  where- 
upon Kennedy  commenced  throwingoverboardsomeof  the  packages  to  lighten 
the  boat;  but,  upon  Egnn's  threatening  to  shoot  them  if  theydkt  not  stop, 
he  desisted  after  throwing  over  three  packages  similar  to  those  remaining  in 
the  boat.  The  wind  was  from  the  south-east,  driving  the  waves — a  heavy 
chop  sea — directly  against  the  eastern  side  of  the  Tokio,  while  the  Sydney, 
on  tlie  other  side  of  the  wharf,  was  partially  protected  and  in  comparatively 
still  water.  That  it  was  rough,  with  considerable  sea,  tliere  can  be  no  doubt 
On  that  point  all  the  witnesses,  including  Egan  and  Smith,  agree.  Officer 
Metzler  designates  it  as  "a  south-east  gale."  There  was,  ordinarily,  a  cus- 
tom-house lookout  boat  on  watch  ancliored  easterly  of  the  Tokio,  a  short  dis- 
tance oif.  This  is  the  boat  which  the  captured  boat  was  supposed  to  l>e  when 
first  seen.  But  the  sea  was  so  rough  on  this  night  that  it  was  deemed  unsafe 
for  it  to  be  there,  and  it  was  accordingly  taken  in.  Such  is  the  uncontra- 
dicted testimony  as  to  the  weather  and  condition  of  the  ba^.  The  waather 
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grew  more  stormy  and  tiie  sea  rougher  as  the  night  wore  on.  It  was  a  moon- 
light night,  but  cloudjt  and  at  timra  rainy,  and  the  moon  was  well  down  in  , 
the  west,  and  hidden  by  the  sheds  of  the  wharf*  when  the  boat  was  first  dis- 
ooTered.  On  reactdng  the  Folaoni-atreet  wharf,  officer  Smith  took  tlie  oiaim* 
ant,  James  K.  Kennedy,  and  McDermot  to  the  district  police  stittion.  Egan 
rem&ning  with  the  captored  boat  till  Iiis  retnrn  in  some  10  to  15  minutes, 
probably  15.  About  6  minutes  after  SmiUi  left,and  while  waiting  forfiiinith's 
return,  Egan  saw  a  man  sta  distance  on  the  wiiarf,  apparently  looking  for 
tii«n,  iHit  there  was  no  conveirsation  between  Uiem,  and  he  was  not  identi- 
fied. Upon  the  return  of  Smith,  two  other  officers,  Metzler  and  Dillon,  ar- 
riving soon  after,  the  boat  was  unloaded  and  its  contents  placed  upon  the 
wharf,  the  pacliages  being  ooonted  as  ihey  were  passed  out.  After  being 
placed  upon  the  wharf,  the  packages  wei-e  ag^n  counted.  There  were  found 
to  be  97  square  packages,  weighing  20  pounds  each,  carefully  wrapped  in 
Ghinese  matting,  sewed  with  twine,  and  neatly  tied  or  strapped  with  bam- 
boo splints,  in  tbe  usual  mode  of  strapping  packages  of  merchandise  by  the 
Chinese.  Each  package  contained  two  soldered  tin  boxes  or  cans,  the  cans 
being  new,  weighing  10  pounds  eaeh;  each  can  containing  20  small  brass 
boxes;  each  snudl  box  oontalntng  oae-lralf  pound,  or  five  taels,  of  prepared 
OfHum,  labeled  with  Ghinese  labeb,  presenting  the  same  general  appeanuiee 
in  all  respects  as  tbe  prepared  a^am  legular^  imported  from  China  through 
the  cnstcin-'boase,  except  that  none  of  Ibe  balf-poui^  or  flve-tael  boxes  had 
United  States  levenne  stamps  upon  them,  the  whole  amounting  to  3,880 
boxes.  Three  like  pacteiges,  doubtless  containing  120  lilce  boxes  each,  had 
been  thrown  overboard.  Thus  the  boat,  at  the  time  of  the  ol^)ture,  ctmtained 
100  packages,  or  2,000  pounds  or  20,000  taels,  of  prepared  opium,  valued  at 
about  920.000  to  925,000,  as  chiimed  by  the  United  States  attorney.  There 
were  sJm  found  two  rolls  fyt  silk.  Egan  says  it  might  have  taken  20  min- 
utes to  unload  the  stuff,  and  Metier,  from  half  to  thre&<|uarters  of  an  hour. 
Egan  passed  the  packages  out,  Uetsler  received  them,  DiUon  piling  them  up 
on  tbe  wharf. 

It  is  highly  probable,  therefore,  that,  from  the  time  of  their  arrival  at  the 
wharf,  including  the  time  of  the  absence  of  Smith  (say  15  minutes)  with  the 
prisoners,  till  the  unloading  and  recounting  of  the  packages  on  the  wharf  wei-e 
omnpleted,  three-fourths  of  an  hour  to  an  hour  had  elapsed,  most  likely  a  full 
hour.  AftCT  the  recounting  on  the  wharf,  and'  while  they  were  waiting  for 
an  express  wagon  to  remove  the  goods,  and  not  before,  as  inadvertently  stated 
by  the  district  judge.  Officer  Smith  called  Egan's  attention  to  a  man  standing 
a  short  distance  ofT,  who  had  approached  from  the  west  on  Folsom  street, 
when  both  officers  approached  him;  whereupon  the  man  said!  "One  at  a 
time;  I  want  to  do  business  with  one  at  a  time. "  He  gave  his  name  as  Ken- 
nedy. It  afterwards  appeared  in  evidence,  and  I  so  find  the  fact  to  be,  that 
this  man,  who  at  the  time  was  unknown  to  the  otHcera,  was  Henry  Kennedy; 
that  he  is  a  brother  of  James  K.  Kennedy,  the  claimant;  and  that  he  was.  at 
that  time,  and  on  the  last  preceding  voyage  of  the  Tokio  he  had  been,  the 
steerage  steward  of  that  vessel.  The  following  is  the  direct  testimony  of 
Egan  as  to  what  took  place  at  that  interview:  "At  first  he  (Henry  Kennedy) 
said  if  I  would  let  those  men  go,  he  would  give  me  two  thousand  dollars. 
Then  he  raised  it  up  to  ten  thousand,  and  said  we  could  keep  the  stuff  to  let 
those  men  go;  he  did  not  want  to  be  exposed."  And  he  said,  "You  can  keep 
the  stuff,  and  I  will  show  you,  too,  where  you  can  sell  it."  Egan  testified 
that  be  sent  Officer  Smith  to  him,  and  after  Smith  had  talked  with  him  a 
while,  he  (Egan)  talked  with  him  t^in,  when  "I  (Egan)  says,  *  What  is  your 
business?'  He  (Henry  Kennedy)  said,  'I  am  a  calker  by  trade;  but,'  says 
he,  'I  am  In  the  smuggling  business  now,'  and,  says  he,  *if  you  let  these 
men  go,  I  will  give  you  ten  thousand  dollars,  and  you  can  keep  the  stuff,  and 
I  will  put  you  in  the  way  to  make  many  a  dollar  hereafter.'   I  asked  him 
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how  it  was  to  be  done,ancl  he  said,  *In  the  smuggling  business.'  He  was  in 
the  business  right  along,  and  he  would  put  me  iu  the  way  of  making  many  a 
dollar.  He  said  in  twenty  minutes  he  would  have  the  money  (ten  tbouaand 
dollars)  here."  This  is  the  fullest  statement  of  what  Henry  Kennedy  siiid 
on  that  occ^ion.  He  was  not  arrested.  Officers  Smith  and  Metzler  testif  j 
that  they  each  had  a  short  interview  separately  with  him,  and  that  he  made 
similar,  though  briefer,  statements  to  them.  And  Metzler  says  Kennedy 
said  to  bim  at  that  interview,  in  response  to  an  intimation  that  he  would  get 
himself  into  difficulty,  "Well,  I  have  all  that  I  have  got*  invested,  in  that 
boat."  As  there  is  no  contradiction  to  this  testimony  of  Officers  Egan, 
Smith,  and  Metzler,  and  Henry  Kennedy  did  not  see  fit  to  bike  the  stand,  and  he 
was  not  called  by  claimant,  I  find  that  these  conversations  took  place  as  stated. 

There  bad  been  no  communication  between  Henry  Kennedy  and  the  two 
captives,  James  K.  Kennedy  and  McDermot,  or  either  of  them,  after  the  cap- 
ture of  the  boat  and  arrest  of  the  men*  and  before  this  communication  be- 
tween Henry  Kennedy  and  the  officers,  or  afterwards,  during  that  night. 
!Egan  and  Smith  were  state  police  officers,  and  not  United  States  officers,  and 
had  no  authority  from  the  United  States,  or  otherwise  than  such  authority  as 
they  had  by  virtue  of  their  said  offices,  to  make  said  capture  or  arrest. 

The  said  opium  was  sent  to  tbe  city  ball  of  Ban  Francisco,  and  there  de- 
tained till  some  time  during  the  day-time  of  January  4tb,  when  it  was  re- 
ported and  turned  over  to  the  custody  of  the  collector  of  customs  of  the  port 
of  San  Francisco,  aaid  delivery  to  said  collector  being  on  the  land,  and  not 
on  the  water.  QueockKeung  Chung,  who  declared  himself  a  judge  of  the  mat- 
ter, examined  one  of  tbe  fl  ve-tnel  boxes  captured,  opened  it,  and  smoked  some  of 
the  opium,  and  pronounced  it  Lai  Tuen  opium,  manufactured  at  Hong  Kong. 

The  foregoing  constitutes  the  facts  as  sbosm,  aud  the  teatimonj  on 
the  donbtfnl  points  as  first  presented,  by  the  goTemment  in  the  dis- 
trict court.  To  meet  this  case,  tbe  claimaQt  proved  certain  facts,  and 
introduced  evidence  to  establish  others,  which  I  shall  now  proceed  to 
briefly  state : 

There  was  a  strict  watch  kept  on  the  steamer  by  government  watchmen, 
both  night  and  day,  at  all  times  after  her  arrival.  -The  night-watch  was.  or- 
dinarily, i-egularty  changed  at  12  midnight,  though,  when  tbe  members  of  the 
second  watch  arrived,  they  generally  reUeved  the  prior  watch  then,  even  if  a 
few  minutes  before  midnight.  On  tliis  particular  night,  the  ship  having  been 
nearly  discharged,  two  special  extra  watchmen  were  supplied  at  tbe  steamer; 
but,  it  being -too  rough  to  be  safe,  no  lookout  boat  was  stationed  outside  the 
steamer,  as  was  ordinarily  done.  On  the  night  of  January  iJd  most  of  the 
watchmen,  if  not  nil,  were  relieved  before  12  o'clock,  at  various  times  from 
11:20  to  11:30  p.  h.,  as  their  successors  from  time  to  time  came  along.  If 
the  opium  came  from  the  Tokio,  it  was  mostly,  if  not  wholly,  loaded  before 
midnight,  as  tbe  boat  was  first  seen  at  latest  but  a  few  minutes  after  12  u. 
The  transactions  in  removing  the  opium,  if  removed  from  the  Tokio,  occu- 
pied a  part  of  two  watches.  There  were  seven  men  on  each  watch,  two  of 
them  stationed  on  the  deck  of  the  vessel,  one  forward  and  one  aft,  and  the 
ot)iers  at  various  places  along  the  dock  opposite  the  vessel,  and  In  posttiona 
to  have  that  whole  side  of  the  ship  in  view. 

All  the  men  on  both  watches  were  examined  as  witnesses,  and  each  testi- 
fied that  he  did  not  see  anything  leave  the  ship;  that  he  did  not  see  the  boat 
around  the  ship;  and  that  the  opium  was  not  taken  from  the  ship  with  his 
knowledge.  The  witnesses  on  the  deck  also  testify  that  they  did  not  see 
either  the  police  boat  or  the  captured  boat  pass  the  stern  of  the  Tokio  in  go- 
ing down  or  returning,  till  it  got  some  distance  past  it  on  tbe  return.  One 
of  them,  at  least,  the  man  on  the  after-part  of  tbe  Tiiddo's  deck,  ought  Ui 
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have  seen  th'-ni,  antl  psrhaps  the  one  on  the  forward  part;  but  the  others 
were  not  stationed  in  such  positiortllNthat  they  would  be  lil^ely  to  see  them. 
£gan  and  Smith  also  state  that  they  were  hailed  from  the  deck  of  the  Tokio 
■when  they  passed  on  the  way  down;  but  these  watchmen  testify  that  they 
heard  no  one  hail  any  boat  passing  the  ship.  They  testify  that  they  kept 
faithful  and  careful  watch ;  that  they  did  not  hail  the  boat,  or  hear  anybody 
else  hail  it.  The  watchman  on  the  after-part  of  the  deck  is  the  only  man 
shown  by  the  evidence  whose  duty  it  was  to  be  in  a  position,  or  who,  at  that 
time  of  night,  was  likely  to  be  in  a  position  to  hail  the  passing  boat  in  the 
position  it  was  stated  by  Egan  and  Smith  to  have  been  in ;  and  he  states  that 
he  did  not  hail  it,  or  hear  any  one  else  hail  it,  or  see  either  boat  pass  down. 
Be  ought  to  have  seen  them,  unless  the  roughness  of  the  bay  and  darkness 
of  the  night  prevented.  But  if  he  did  see  them,  or  hail  them,  it  is  not  ap- 
parent what  motive  could  exist  to  falsely  deny  it,  even  if,  as  is  suggested 
by  the  government,  he  was  in  complicity  with  the  alleged  smugglers.  It  cer- 
tainly would  have  much  better  comport^  with  the  theory  of  the  claimant  to 
not  only  have  admitted,  but  to  have  insisted,  that  the  boats  did  pass  by  from 
Mafit^treet  wharf.  That  is  the  Uieory  npon  which  the  (daimant's  case  rests; 
and  if  perjury  was  committed,  it  might  better  have  been  In  tiiat  form  than  in 
the  one  adopted. 

In  addition  to  the  night  Inspectors  or  watchmen,  there  was  a  Bearefaing 
force  of  three  men  of  several  years*  experience  each,  the  captain  of  tiie  force 
having  been  six  years  In  the  business.  They  all  teatlQr  that  th^  thoroughly 
searched  the  ship  for  smuggled  goods  in  every  part,  so  far  as  it  could  be  done 
without  moving  freight  about  to  see  what  might  be  nndei  It;  that  thU  search 
commenced  on  the  day  after  the  arrival  of  the  ship,  and  continued  fran  day 
to  day  down  to  the  time  at  the  s^sure;  that,  although  absent  on  some  days* 
they  were  there,  from  time  to  time,  during  all  of  the  time  while  freight  was 
going  out,  to  see  That  went  out,  and  then  examine  the  parts  of  the  ship  that 
had  been  dischaiged ;  that  at  the  time  of  the  seizure  ^1  of  the  freight  had 
been  dlschai^^  except  a  portion  of  the  freight  In  the  forward  hold,  and  that 
that  part  of  the  ship  had  been  searched  so  ftur  as  was  practicable  without 
moving  the  freight;  that  heret(tfore  they  had  never  found  opium  under  other 
freight.  It  was  expected  that  all  the  remainder  of  the  freight  would  be  dis- 
charged  10  A.  K.  of  the  next  day.  It  was  not  pretended  that  the  searchers 
were  there  all  the  time,  but  it  was  claimed  that  they  were  there  snflSciently 
to  make  a  thorough  search  of  the  entire  ship  so  far  as  was  practicable  with- 
out removing  freight  The  captain  of  the  searchers  says  there  was  "no 'part 
of  the  ship  but  what  we  examined  thoroughly;  that  is.  that  we  could  search, 
irfcourse.  Where  the  freight  was,  wecould  not  search  that."  Andhesayshe 
searched  with  the  "Incentive  of  a  reward  ahead  in  case  of  success."  The 
other  searchers  testi^to  the  same  effect,  and  that  they  did  not  find  the  opium. 
There  is  no  direct  testimony  to  the  contrary  as  to  the  search  or  its  extent. 
As  showing  the  incentive  to  diligence  referred  to  by  these  witnesses,  and  as 
indicating  the  interest  and  bearing  upon  the  credibility  of  Officers  Egan  and 
Smith,  it  may  be  observed,  in  passing,  that,  under  the  act  of  1874,  (1  Supp. 
Rev.  St.  77,  §  4,)  the  secretary  of  the  treasury  is  authorized  to  allow  a  reward 
to  "any  officer  of  the  customs,  or  other  persona, "  who  shall  detect  or  seize  any 
smuggled  goods,  not  exceeding  in  amount  one-half  of  the  net  proceeds. 

One  B.  K.  Sheridan,  owner  of  an  express  wagon,  testified  on  behalf  of 
<^aimant  that  on  the  evening  of  January  3d  he  hauled  two  loads  of  packages 
like  those  seized,  making  about  100  in  all,  from  the  store  of  Tai  Hung  &  Oo., 
a  Chinese  mercantile  firm,  Xo.  1014  Dupont  street,  for  James  K.  Kennedy, 
the  claimant,  to  the  foot  of  Main  street,  corner  of  Main  street  and  the  water 
front,  near  Bryant  street,  shown  on  the  annexed  plat.  He  stated  the  facts 
in  detail,  and  minutely.  He  said,  by  previous  arrangement  he  went  to  1014 
Dupont  street*  iarriving  a  little  after  7  p.  u.,  where  he  found  claimant,  James 
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K.  l&nnedy,  w^ting  on  the  sidewalk;  that  he  had  a  covered  wagon;  that  a 
Chinaman,  Choy  Ijum,  assisted  by  anol%r,  brought  the  packages  out,  and  he 
arranged  them  in  the  wagon:  that,  after  putting  in  his  waggn  about  50  pack- 
ages, he  judged,  without  counting  them,  Kennedy  got  on-the  seat  with  hinii 
and  he  drove  to  the  water  front  at  the  foot  of  Main  street,  at  the  corner  of 
the  Bryant-Btreet  front,  a  few  feet  from  a  small  building,  supposed  to  be  the 
wharfinger's  office,  where  he  passed  the  packages  out  to  Kennedy,  who  low- 
ered them  down  by  a  rope  and  hock  on  it  to  somebody  in  a  boat  under  the 
wharf;  that,  after  thus  passing  them  down,  he  returned  for  the  second  load, 
when  the  same  Chinaman,  Choy  Lum»  and  anutiier,  brought  out  tiie  remain- 
ing packages,  and  he  loaded  them  in  the  aame  way,  when  the  Oliinatuan, 
Choy  Lum,  who  brought  him  tlie  packages,  rode  down  with  him  to  the  same 
place,  where  he  passed  them  out  to  the  Chinaman,  who  let  tliem  down  from 
the  wharf  to  Kennedy  and  another  man  in  the  boat  below,  in  the  same  man- 
ner as  the  flnt  were  lowered  by  Kennedy;  that  two  rolls  of  silk  were  also 
carried  down  in  bia  wagon  oa  one  of  the  loads.  He  teatiiles  that  he  ar- 
rived Uie  second  time  somewhere  from  10  to  half  past  10  o'clock;  tiiat  he 
Uiought  he  did  not  carry  quite  so  many  packages  at  the  last  load  as  at  the 
first;  and  that  Uiere  were  about  a  hundred  in  all.  He  states  that  he  tlien  re- 
turned, the  Chinaman  liding  back  with  him  to  Montgomery  avenue,  where  the 
Chinaman  got  out,  near  the  Commercial  llotel,  and  he  went  to  his  stable  and 
put  up  his  horse  at  Ko.  2333  Taylor  street.  He  tesbilied  that  be  had  hauled 
similar  packages  for  Kennedy,  some  six  months  before,  from  the  same  place 
to  the  foot  of  Mssion  street,  to  be  put  aboard  a  packet  for  the  Sandwich 
isltuids^  that  he  understood  those  packages  to  contain  opium,  to  be  shipped 
for  the  Sandwich  islands;  and,  as  those  hauled  on  January  3d  wero  similar 
packages,  and  hauled  under  similar  circumstances,  be  supposed  they  were 
opium;  but  Kennedy  did  not  state  to  him  that  tliey  were  opium. 

In  the  district  court  neither  the  claimant,  Kennedy,  McDermot,  nor  the 
Chinaman,  who  are  alleged  to  have  aided  in  loading  and  unloading  these 
packages,  was  examined  to  corroborate  the  testimony  of  Sheridan.  On  the 
other  Itand,  a  witness  was  Ciille<l  wtio  testified  that  lie  slept  at  Sheridan's  stable 
on  the  night  of  January  3d;  that  tlie  stable  was  locked,  and  he  haA  the  key; 
and  t^at  bheridan  could  not  have  had  the  horse  and  wagon  out,  and  used  it, 
as  he  had  stated.  But  there  were  such  inherent  elements  of  weakness  in  the 
testimony  itself,  when  taken  in  connection  witli  other  testimony,  as  to  his  hab- 
its and  nfhereabouts  at  iiltouL  the  time,  tjeing  some  two  months  before  he  was 
examined,  and  such  manifest  ill-feeling  and  desire  to  punish  Sberidan  for  im- 
puted injuries,  that  the  district  judge  attached  no  importance  to  it,  and  I  re- 
ject It  also  as  wliolly  unworthy  of  credence. 

As  to  tlie  testimony  of  the  otiier  three  witnesses  referred  to  by  the  district 
judge,  who  testified  to  Sheridan^s  spending  the  whole  evening  of  January  3d, 
more  than  two  months  before,  at  a  free  concert  saloon,  which  the  district 
judge  did  not  wholly  discredit,  I  entertain  a  different  view.  After  cai-efully 
considering  ttieir  entire  testimony  and  the  opposing  testimony  on  the  point; 
the  character  and  habits  of  the  men,  aa  disclosed  by  themselves;  the  glaring 
inconsistency  of  some  of  tlieir  testimony;  and  the  manifest  inherent  improb- 
ability of  their  story  in  the  most  important  particulars,  and  tlie  more  prot^ 
able  counter-testimony. — I  am  unable  to  attach  any  importance  to  it.  What- 
ever the  truth  may  be  as  to  Sheridan's  hauling  the  packages  as  he  states,  I 
am  not  satisfied  that  he  was  at  the  saloon  mentioned  on  the  night  in  question. 
He  had  never  been  seen  there  before  or  afterwards  by  these  men,  who  said 
they  were  there  every  night;  one  of  them  saying  he  had  not  missed  a  night 
for  a  year  and  a  half.  On  the  contrary,  I  am  satisfied,  from  a  careful  consid- 
eration of  all  the  testimony  on  that  point  in  all  its  beuings,  that  he  was  not 
there;  and  I  so  find. 

Upon  opening  the  tin  boxes  oX  the  seized  opium,  wrapped  in  matting,  eaob 
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la^  tin  box  was  fonnd  to  contain  i^eees  of  San  Francisco  new&papen  of 
recent  dates, — d^es  bo  late  tb^  it  is  ImpossiUe  ttiat  tbey  should  have  been 
pat  in  in  China.  Thc^  must  therefore  have  been  put  in  eithw  on  shore  in 
San  Fianoisoo,  or  on  the  steamer  after  her  arrlral  at  iten  Francisco*  and 
the  tin  covers  aftwwards  soldered  on.  and  the  cans  Uien  packed  in  malting, 
sewed,  and  bound.  The  tins  were  old,  but  the  covers  n«to.  and  newlff  sold- 
ered. There  are  two  factories  at  Hong  Kong,  as  shown  by  the  evidence, 
manufacturing  opium:  one  known  as  Lai  Yuen,  and  the  (^her  Fook  Loong. 
The  opium  seised  is  put  up  like  these  two  brands  of  opium,  in  similar  boxes, 
witti  f^iparently  similar  labels,  either  genuine  or  attempted  imitations  of  tiie 
genuine  labels.  The  smoking  opium  made  at  tbotse  factories  is  manufact- 
ured of  India  or  Patiia  opium.  The  evidence  points  to  uo  other  ftictories 
or  kinds  of  opium  made  in  Hong  Koog.  Considerable  quantities  of  siwA- 
ing  opium  have  been,  and  still  are,  mannCactured  at  San  Francisco  and  in 
the  eastern  states.  The  smoking  opium  made  in  8an  Francisco  and  in  the 
eastern  states  is  made  entirely  from.  Turkish  or  gum  opium.  The  Turkish 
or  gum  opium  contains  a  much  larger  proportion  of  morphine  than  Fatna 
opium.  The  prepared  opium  manufactured  in  the  United  States  is  put  up 
and  labeled  so  as  to  resemble  prepared  opium  imported  from  Hong  Kong,  and 
is  often  put  up  in  the  old  boxes  of  the  imported  article.  Imported  opium  is 
required  by  law  to  be  stamped,  but  it  is  not  necessary  to  stamp  domestic 
opium.  The  government,  however,  famishes  stamps  expressly  prepared  for 
the  pOTpose,  on  application,  for  domestic  opium,  and  these  are  frequently, 
bat  not  always,  used  as  a  convenient  mode  of  protetition  from  suspicion  and 
annoyance.  The  laws  of  the  Sandwich  islands  absolutely  prohibit  the  impor- 
tation  of  opium,  except  by  the  board  of  health  for  medicinal  purposes,  under 
heavy  penalties,  and  even  make  it  a  penal  olTense  to  have  it  in  possession,  ex- 
cept for  medicinal  purposes,  under  elearly-deflned  regulations.  Opium,  duty 
paid,  at  San  Francisco,  was  worth  $12.50  to  312.75  per  pound,  and  would  sell 
in  Honolulu  for  from  825  to  $30  per  pound,  and  sometimes  even  higher, — 
even  at  times  as  high  as  $60.  llong  Kong  opium  Is  higher  in  San  Francisco 
than  domestic  opium.  There  were  40  men,  in  the  aggregate,  at  different 
times,  employed  by  the  eustom-honse  in  looking  after  tlie  Tokio  while  in  port. 
At  Honolulu  the  custom-house  force  does  pot  exceed  four  men  in  all,  as  ap- 
pears from  the  testimony  of  tlie  Hawaiian  consul;  and  the  consul  has  reason  to 
believe  that  considerable  opium  is  smuggled  from  San  Francisco  into  Hono- 
lulu, and  that  it  is  done  both  by  sailing  vessels  and  steamers.  Thero  was  no 
custom-house  watchman  over  the  City  of  Sydney  on  tlie  night  of  January  3-4, 
1882,  there  being  only  the  single  watchman  of  the  steiimer  on  duty;  and  the 
water  on  the  sheltered  or  westerly  or  port  aide  of  the  steamer  was  compara- 
tively smooth,  as  contrasted  with  the  water  on  the  eastern  side  of  the  Tokio. 

Miles  A.  Sliort  was  employed  on  the  City  of  Sydney  as  a  water  tender  in 
the  engineer's  department,  and  joined  the  ship  on  January  1,  1832,  which 
was  advertised  to  sail  on  January  14th.  Sliort  testified  that  lie  had  an  ar- 
rangement with  James  Kennedy  "to  take  some  stuff  on  board  the  City  of 
Sydney,  and  atow  it  away  for  him,  and  keep  it  in  my  [hif  ]  charge  until  I  went 
to  Honolulu  and  delivered  it  to  him."  And  it  was  to  come  at  12  o'clock;  be- 
tween 12  and  1  o'clock, — somewhere  about  that  time, — "and  Kennedy  wjia  tf 
be  there  the  night  of  tlie  third,  or  morning  of  the  fourth,  about  that  time." 
He  testified  that  he  (Short)  was  there  at  the  time,  for  tlie  purpose  of  receiv- 
ing the  stuff,  and  saw  two  boats  pass  by  the  stern  of  the  Sydney;  that  he  ar- 
ranged with  Kennedy  to  take  the  stuff  in  through  the. coal  port  on  the  port 
side,  and  that  be  opened  the  port  to  take  it  in  at  about  half  past  11  o'clock; 
that  he  was  to  get  a  dollar  a  pound  for  assisting  Kennedy,  and  that  he  had 
several  times  smuggled  opium  into  Honolulu  before  on  the  steam-sliip  City 
of  New  York,  the  companion  ship  of  ttie  Sydney.  Kennedy  was  to  go  on  the 
steamer  to  Honolulu. 
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On  March  16,  1882.  a  Chinaman  approached  at  the  proper  window  of  Uie 
post-offlce  at  San  Francisco,  with  a  sealed  package  in  bis  hand,  had  it  weighed 
by  the  clerk  to  ascertain  the  proper  amount  of  postage,  purchased  the  neces- 
sary stamps,  and  was  aboat  to  affix  tttem  and  deposit  the  package  in  the  post- 
<^ce,  to  be  carried  by  the  mailabout  to  leave  for  China,  when  he  was  arrested 
by  Officer  Lynes,  by  the  direction  of  the  United  States  ^torney,  who  was  pres' 
ent,  and  tlie  pack^  taken  from  him.  The  package  was  duly  sealed  and  »!• 
dressed,  **Messr8.  Tong  Titng  Wo.  ISo.  1  Bimilian,  Strand  street,  (corner,) 
Hong  ICong,  China;  per  steamship  Ooeanio-."  On  Uie  oomer  was  printed, 
''From  Xwong  Hon  On  A  Co..  736  Commercial  street,  San  Fiunoisoo."  The 
package,  being  opened,  was  found  tocontaln  several  letters,  each  in  a  sealed  en- 
velope, in  GhiuQse  language,  and  written  and  addressed  by  various  parties  in 
San  Franoiaoo  to  various  parties  at  Hong  Kong.  Among  these  letters  was 
one  written  in  broken  English,  and  sealed  up  in  a  separate,  smaller  envelope 
with  another  brief  letter  in  Chinese,  and  addressed  on  the  outside,  "GharUiy, 
Hong  Kong. "  The  following  is  a  copy  of  this  letter,  and  the  signature  is 
ahownand  admitted  to  be  that  of  one  Joseph  Qoetz.   The  letter  is  as  follows: 

"San  Francisco,  March  16,  1881. 
"Friend  Charley:  This  time  Oceanic  come  again,  but  Murray  not  come; 
he  sick,  and  can  do  nothing  about  the  trial  in  court  alMut  the  opium ;  it  will 
be  decided  in  a  few  days,  and  in  our  favor,  as  I  expect  so,  and  everybody  the 
same.  I  am  sorry  you  did  not  get  the  telegram  from  here  to  stop  the  letter 
to  that  bith,  In  account  of  the  trouble  of  Tokio.  1  did  not  want  it  delivered, 
but  can  be  helped  no;  all  I  wanted  for  Harkins  not  to  no  anything  about,  but 
I  think  she  will  tell  Henuessy  about  it  as  soon  as  the  case  is  decided.  I  will 
go  to  Europe  and  bring  the  children  bak  wtiit  me  to  San  Francisco.  This  is 
about  ail,  about  the  money  to  is  over  there  on  my  account.  James  Kennedy 
will  give  you  particulars  what  to  do  whit  my  return  of  Tokio,  perhaps  he 
will  order  the  money  to  return,  or  give  it  to  Henry  Kennedy,  so  must  i)e 
prepared  for  it  in  case  that  should  be  bo.  And  alwut  our  account,  every- 
thing is  all  right,  only  you  charge  mo  for  the  draft  one  dollars,  and  so  on  ev< 
ery  time  latley,  and  don't  want  Uug  for  you  to  charge  so.  I  will  send  you 
my  accounts,  and  I  want  you  to  correct  it,  total,  615.871.33.  this  include 
Murray  money  for  the  opium  ho  was  bought  and  return  to  you  again.  Al>out 
the  Carpenter  money,  1  don't  no  yet,  but  I  will  see  before  this  letter  is  close 
what  he  intends  to  do.  This  is  about  all;  and  as  I  said  before,  the  busines 
looks  bad  at  present,  and  the  only  change  is  now  to  do  the  cargo  busnies  here, 
but  there  must  be  one  house  ho  imports  some  goods  every  steamer,  aud  every- 
thing will  be  all  right,  so  you  can  think  about  it,  and  if  you  like,  you  can 
send  some  goods  right  on,  consigned  to  some  name  a  few  steamers  ahead  of 
it,  before  sending  any  stuff.  This  is  about  ail.  I  hope  this  will  find  you  in 
good  healtli,  the  same  I  am  at  present  myself.   Yours  truly,  friend, 

"Joseph  Goetz. 

**'S.  B. — Write  to  me  in  Europe;  you  no  my  address,  if  you  have  any  news 
for  me." 

^  The  following  was  written  by  James  K.  Kennedy  on  the  same  sheet  fol- 
lowing the  preceding: 

" C/itzrie^/— Dear  Sib:  You  will  please  pay  the  carpenter  back  hia  money 
that  he  paid  for  the  stuff,  if  he  wants  it.  and  if  he  wants  to  take  it  in  stuff 
give  it  to  him  aneway  he  may  want  it. 

"Give  my  r^ards  to  Oh  Yep,  and  oblig  me,  Jas.  K.  Kenhbdt. 

"F.  S.   Carpenter  wiU  present  s  card  from  me.  J.  K.  K." 

Goetz's  note  was  left  with  the  Chinese  firm,  who  Inclosed  the  letter  in  the 
package  to  be  mailed.   It  was  left  unsealed,  in  order  that  Kennedy  might  see- 
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it,  anci  uppend  anything  he  desired,  and  Kennedy  was  notified  of  the  fact; 
whereupon,  he  went  to  the  store  and  wrote  the  paragraph  signed  by  him. 
He  was  aware  of  the  contente  of  Qoetz'a  letter.  There  is  no  evidence  that 
Kennedy  knew  anything  ck  the  oonteotB  of  the  Chinese  letters,  either  the  one 
inclosed  in  the  smaller  envelope,  with  his  own  and  Qoetz's,  or  those  sepa- 
rately sealed  and  addre^ed,  and  found  in  the  targe  general  paclfage;  but 
OTidently  he  did  not  as  to  the  letters  not  Inclosed  with  his. 

The  Chinese  letter  inclosed  In  the  same  small  envelope  with  Goetz's  letter, 
being  translated,  is  as  follows: 

"Jim  Kennedy  said  last  trip,  Murray  brought  the  100  pounds  of  opium. 
Of  course,  send  them  on  return  of  steamer.  Murray  took  sick;  not  come  on 
this  steamer.  The  carpejiter  of  the  steamer,  I  don't  know  his  name,  goes  to 
Hong  Kong,  and  if  lie  wants  one  hundred  pounds  let  him  have  it,  and  help 
buy  it,  and  deliver  it  to  him;  or  if  he  wants  the  money  b:ick,  deliver  to  him 
aJso.  He  has  a  ticket  from  Jim  Kennedy  tu  a  proof.  If  you  see  the  ticket 
deliver  to  him  all  right 


Various  tests  were  made  in  the  district  court  by  experts,  to  determine  the 
character  of  the  opium  seized,  ilt^n  Tong  examined  nine  boxes  by  applying 
smoki  ng  and  burning  tests.  Of  these,  four  were  Hong  Kong  boxes,  furnished 
by  the  government,  and  five  were  taken  by  permission  of  the  government 
from  the  seized  opium.  In  every  instance  he  distinguished  the  seized  from 
the  imported  opium,  and  declared  that  the  seized  was  domestic  opium.  He 
was  afterwards  put  to  a  severe  test  before  Commissioner  Hoffman.  Sixteen 
boxes,  each  being  carefully  wrapp'ed  so  as  to  conceal  the  labels  and  twxes, 
and  leave  nothing  but  the  opium  exposed,  were  tested.  Ten  of  them  were  of 
the  seized  opium;  five  genuine  Hong  Kong  opium,  furnished  by  the  custom- 
house; and  ono  of  admitted  San  Francisco  manufacture,  nut  of  the  seized  lot. 
The  test  occupied  several  hours,  three  separate  smokes  being  taken  from  each 
box,  making  43  smokes  in  all.  He  determined  15  out  of  the  16,  declaring 
which  was  domestic  and  which  was  Hong  Kong,  and  only  failed  on  one. 
Chow  Suey  also  made  several  successful  tests  in  the  same  way.  Some  other 
witnesses  making  similar  tests  were  not  so  successful,  making  mistakes  both 
ways,  their  testimony  being  about  as  favorable  to  one  side  as  to  the  oilier. 
So,  also,  20  boxes  of  the  seized  opium  were  selects  at  random  and  marked, 
and  20  of  the  imported  furnished  by  the  custom-house  selected  ajid  marked. 
They  were  placed  promiscuously  on  the  table,  and  up  so  as  to  expose  tlie  top 
only.  The  Chinese  experts  rapidly  selected  and  separated  the  Hong  Kong 
from  the  seized  opium  without  a  single  mistake  in  tiio  40  boxes,  claiming  to 
detect  them  by  tlie  difference  in  t)ie  labels,  the  imitations  not  being  close. 
A  similar  sucfCessful  selection  was  miwle  by  arranging  them  so  as  to  expose 
the  side  labels  only,  Mr.  Van  Duzer,  the  assistant  United  States  attorney, 
also  separated  them  by  the  appearance  of  the  boxes  and  labels,  claiming  that 
he  did  it  from  the  netoer  appearance  of  the  labels  in  the  seized  lot.  Mr.  Van 
Duzer,  in  his  printed  brief,  says:  "I  relied  on  the  new  appearance  of  the  labels 
and  Iroxns,  and  had  no  difficulty  in  sej^rngating  them."  If  so,  this  would  in- 
dicate that  the  labels  had  been  recently  put  on  here,  or  on  the  way,  and  had  not 
been  much  handled,  thus  tending  to  support  claimant's  theory.  It  would  seem 
to  be  something  of  a  feat  to  secretly  piiste  three  labels  on  eacli  one  of  4,000 
boxes  necessary  to  be  concealed  during  tlie  voyjige  from  China,  or  during  the 
nine  days  while  the  steamer  lay  at  the  wharf,  with  three  government  search- 
ers— unless  acting  in  concert  with  tlie  smugglers — on  the  watch,  and  after- 
wards pack  them  and  solder  them  up  in  200  larger  tin  cans  containing  the  late 
newspapers,  and  tlien  pack  them  in  matting,  such  as  the  packages  were  when 
seized.   The  seized  opium  wua  packed  in  old  10-pound  tins,  with  new  covers 
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soldered  on.  The  several  searcUng  officers  On  the  Tokio  tcMifled  that,  tn 
their  opinion,  it  was  not  possible  for  a  ton  ot  opium  to  be  concealed  on  the 
Tobio.  taken  out  of  its  place  of  concealment,  and  soldered  up  on  the  TtAio 
during  the  time  that  ship  was  in  port,  without  being  diacoTered ;  that  there 
was  no  place  on  the  Tokio  where  the  soldering  could  be  done  without  dlsoov- 
ecy;  that  fires  were  not  permitted  on  the  T^lo  while  in  port;  and  that  it 
would  be  impossible  to  carry  the  large  tin  cans  used  aboard  the  ship  without 
discovery,  tliere  being  offioers»  men,  and  watchmen  at  all  times  on  the  deck 
and  the  ship. 

The  foregoing,  bo  far  as  it  purports  to  state  the  facts,  are  the  facts 
established  by  the  evidence;  and  where  the  evidence  is  stated  as  ev- 
idence, the  substance  of  the  important  evidence  in  the  case,  as  it  was 
presented  in  the  district  court. 

The  claimant,  as  we  have  seen,  produced  testimony  to  show  that 
the  opium  seized  was  taken  from  the  store  of  Tai  Hung  &  Co.,  at  No. 
1014  Dapont  street,  carried  to  the  foot  of  Main  street,  and  loaded  in 
the  boat;  but  there  was  no  effort  to  trace  it  beyond  that,  or  to  show 
the  particular  place  where  the  opium  was  in  fact  prepared.  It  was 
shown  that  opium  was  manufactured  'at  San  Francisco  from  Turkish 
opium,  and  also  at  Newark,  New  Jersey;  and  witnesses  testified,  from 
the  looks  of  the  opium,  and  from  testing  it  by  smoking,  that,  in  their 
opinion,  it  was  San  Francisco  made  smoking  opium,  prepared  from 
Turkish  or  gum  opium.  Beyond  this  general  opinion  the  claimant 
did  not  attempt  to  go  or  to  trace  the  opium,  and  it  was  in  ctmsequenoe 
of  this  failure  to  show  where  and  by  whom  the  opium  was  manafact- 
ared;  from  whom  the  crade  opium  was  obtained,  etc.;  and  beeause 
other  testimony,  presumably  within  the  claimant's  power,  corrobora- 
tive of  Sheridan's  statement,  if  true,  was  not  produced, — that  the  dis- 
trict court  found  against  the  claimant,  and  condemned  the  opiam, 
as  appears  by  the  opinion  of  the  jni^e;  reported  in  8  Sawy.  140, 
141;  S.  0.  13  Fed.  Hep.  402. 

In  this  court  much  testimony  upon  these  points,  where  proof  was 
wanting  in  the  district  court,  was  introduced.  The  claimant,  James 
K.  Kennedy,  himself  appeared  as  a  witness.  He  testified  that  on 
the  evening  of  January  3d,  at  about  half  past  7  o'clock,  Sheridan  met 
him,  by  previous  arrangement,  at  No.  1014  Dupont  street,  where  a 
part  of  the  seized  opium  was  loaded  into  Sheridan's  express  wagon, 
— a  little  more  than  half,  he  thought,  but  he  did  not  count  the  pack- 
ages ; — that  the  packages  were  passed  out  of  the  store  of  Tai  Hung 
&  Co.  by  Ghoy  Lum  and  Choy  Suey,  he  (Kennedy)  standing  in  the 
door  of  the  store  at  the  time;  that  he  directed  Choy  Lum  to  go  down 
with  the  next  load,  and  then  got  on  the  wagon  himself,  having  the 
two  rolls  of  silk,  with  Sheridan,  who,  by  his  direction,  drove  to  the 
foot  of  Main  street,  at  the  comer  of  Main  street  and  the  water  front ; 
that  upon  arriving  there,  Sheridan  passed  the  packages  out  of  the 
wagon  to  him,  and  he  let  them  down  to  MoDermot,  who  was  in  a  boat 
under  the  wharf  waiting  for  him  by  previous  arrangement,  by  a  rope 
and  hook,  when  McBermot  received  them  and  stowed  them  in  the 


Dgi  ized  by  Google 


BOXES  OF  OPIUM  V.  UHITBD  STATXS. 


377 


boat,  after  which  Sheridan  went  hack  to  1014  Dopont  street  for  the 
other  load;  that  he  (Kennedy)  then  slid  down  a  pile  and  got  into  the 
boat,  where  he  and  MoDermot  arranged  the  packages  already  in  the 
boat,  and  then  awaited  the  return  of  Sheridan  with  the  remainder ; 
that  in  dne  time  Sheridan  retnmed  with  the  other  load;  that  Choy 
Lnm,  as  he  had  before  directed,  oame  with  him;  that  Sheridan  passed 
the  packages  oat  of  the  wagon  to  Choy  Lnm,  who  let  tbem  down  to 
him  by  the  rope  and  book,  who  received  them,  and  MoDermot  stowed 
them  away;  that  after  unloading  Sheridan  and  Choy  Lum  left  in  the 
wagon  together;  that  they  got  through  somewhere  aboat  half  past  10 
o'clock. 

Choy  Lnm  testifies  to  the  transaction  in  all  material  particulars, 
giving  precisely  the  same  aooonnt  of  what  transpired  as  that  given 
by  Sheridan  in  the  district  court,  and  Kennedy  in  this  court,  and 
stated  that  he  counted  the  packages  as  they  were  loaded,  and  that 
there  were  55  packages  and  the  silk  in  the  first  load,  and  45  in  the 
second.  He  stated  that  he  went  down  with  the  last  load  by  Kenne- 
dy's directions,  then  retnmed  with  Sheridan  to  somewhere  about  Pa- 
cific street  on  Montgomery  avenue,  where  he  got  off  and  went  home, 
while  Sheridan  went  in  the  direction  of  bis  stable;  that  he  got  to  the 
store  about  half  past  11, — the  testimony  corresponding  fully  with  that 
of  Sheridan  and  Kennedy.  He  also  says  that  he  was  aided  in  pass- 
ing ont  the  packages  from  the  store  to  Sheridan  by  Ohoy  Sney,  his 
brother  and  partner.  Choy  Soey  gives  precisely  the  same  account  of 
what  took  place  at  the  store  as  that  given  by  the  others :  that  the  first 
load  contained  56  packages,  and  the  second  45;  that  his  brother,  Choy 
Lnm,  was  directed  by  Kennedy  to  go  down  with  the  second  load,  and 
he  went,  returning  about  half  past  11.  McDermot  gives  the  same 
account  as  the  others  as  to  the  unloading  and  passing  down  of  the 
packages  into  the  boat.  He  states  that  he  knew  Sherid&n,  and,  al- 
though he  did  not  see  him,  being  under  the  wharf,  be  recognized  his 
voice,  and  said:  "Hallo,  Tom!  Is  that  you?"  Sheridan,  Kennedy, 
Choy  Lum,  Choy  Suey,  and  McDermot  agree  in  their  testimony  as 
to  obtaining  and  loading  the  seized  opium  at  1014  Dupont  street, 
and  unloading  it  and  passing  it  into  the  boat  at  the  comer  of  Main 
street  and  the  water  front.  This  testimony  is  consistent  in  itself, 
and,  independent  of  any  other  testimony  affording  a  contrary  infer- 
ence, contains  no  apparent  inherent  improbabilities.  To  discredit 
this  statement,  a  man  is  called  who  testifies  that  on  that  night,  from 
aboni  dark  till  after  midnight,  be  was  stationed  as  a  watchman  on  a 
vessel  lying  on  the  other  side  of  Mein-street  wharf,  about  100  feet  from 
the  water  front;  that  it  was  also  his  business  to  keep  a  lookout  for  a 
lumber-yard,  situate  on  the  north-west  corner  of  Main  and  Bryant 
streets,  diagonally  across  the  wharf  and  street,  and  to  do  so  he  bad 
to  look  from  his  station  on  the  vessel  across  the  point  where  Sheri- 
dan is  said  to  have  unloaded  the  opium;  and  that  he  did  not  see  any 
wagon  there,  or  anybody  unloading  opium,  or  otherwise.    He  did  not 
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leave  the  veasel,  but  not  only  watched  the  vessel,  bat  also  the  lum- 
ber-yard  from  the  vessel  at  a  distance.  Kennedy  and  McDermot 
both  testify  that  they  remained  under  the  wharf  tiU  about  half  past 
11  o'clock,  when,  by  the  direction  of  Kennedy,  they  started  from  their 
place  of  concealment,  and  pulled  for  the  City  of  Sydney,  for  the  pur- 
pose of  putting  the  opium  aboard  the  Sydney;  that  they  palled  out, 
passing  the  end  of  Beale-atreet  wharf,  then  past  the  stem  of  the  To- 
kio,  which,  according  to  the  plat  and  scale,  is  from  665  to  670  yards, 
or  more  than  a  third  of  a  mile,  from  the  starting  point.  They  testify 
that  at  no  time  going  oat  were  they  within  100  or  150  feet,  from  the 
Tokio;  that,  owing  to  the  wind  and  the  tide,  after  passing  the  Tokio, 
they  made  a  larger  circuit  than  would  otherwise  be  necessary,  and 
then  turned  in  and  rowed  directly  for  the  Sydney;  and  when  within 
30  or  40  feet,  more  or  less,  from  her,  (amidships,)  they  were  capt- 
ured;  that  they  did  not  see  the  pursuing  boat  nntil  they  had  turned 
in,  and  were  pulling  directly  for  the  Sydney.  In  going  back,  both. 
Kennedy  and  McDermot  state,  and  the  officers  Egan  and  Smith  ad- 
mit, that  they  passed  so  near  the  Sydney  that  their  oars  touched  her 
stem,  Bgan  and  Smith  saying  in  conseqaence  of  the  space  required 
to  turn  round  in.  As  to  what  took  place  at  the  capture,  and  after- 
wards, there  is  bat  little  discrepancy  between  the  testimony  of  the 
parties  and  that  of  the  officers.  The  only  material  difference  is  in 
the  language  used  by  Kennedy,  and  what  he  meant.  It  is  not  quite 
80  strongly  stated  by  them  as  by  Egan.  Kennedy  testifies  that  when 
Egan  said  he  was  going  to  take  them  to  the  station-honse,  be  told 
him  "to  take  it,  and  let  us  go;"  that  "I  meant  that  we  should  go  with 
the  stuff,  of  course;"  "that  they  should  take  it  along  with  us  to  the 
station ;  **  and  McDermot  said  that  he  heard  no  such  remark  as,  "Good 
God,  yon  are  not  going  to  arrest  us!  We  are  men  of  families,"  etc. 
They  state  that  they  did  not  see  the  pursuing  boat  nntil  they  had 
passed  the  Tokio  and  turned  in,  and  were  pulling  directly  for  the 
Sydney;  that  they  heard  the  oars  of  the  other  boat  before  they  saw 
the  boat.  And  Egan  and  Smith  admit  that  the  captured  boat  had 
turned  back  before  it  was  overtaken. 

Kennedy  testifies  that  he  bought  all  this  opium  through  Tai  Hung 
St  Co.,  at  1014  Dupont  street,  in  five  different  lots  of  400  pounds  each, 
at  five  different  times  through  the  month  of  December,  1881;  that  he 
did  not  know  of  whom  Tai  Hung  &  Co.  purchased  the  first  lot  till 
after  it  was  purchased,  but  he  then  ascertained  that  it  was  purchased 
of  Hop  Kee  &  Co.,  another  Chinese  firm,  and  that  when  the  subse- 
quent orders  were  given  to  Tai  Hung  Sl  Co.,  he  knew  they  expected 
to  get  it  of  Hop  Kee  &  Co. ;  that  Tai  Hung  &  Co.  bought  it  in  large 
packages,  packed  the  opium  in  small  boxes,  labeled  it,  then  put  it  up 
in  larger  cans,  and  then  in  packages,  as  it  was  found  when  seized,  in 
accordance  with  his  instructions;  that  he  purchased  of  Tai  Hung  & 
Co.  because  he  could  get  it  fixed  there  just  as  be -wanted  it,  and  he 
only  knew  Hop  Kee  by  reputation;  that  he  famished  the  newspapen 


Dgi  ized  by  Google 


BoxKS  or  onuH  v^uhitbd  btatsb. 


879 


and  had  them  put  in  the  large  tins  to  keep  the  bmall  tins  from  rat- 
tling, and  also  to  have  it  as  evidence  in  case  be  ehonld  want  it. 
These  newspapers  all  bore  date  so  late  that  it  was  impossible  that 
they  could  have  been  pxtt  in  before  the  steamer  arrived  at  San  Fran- 
cisco, some  of  them  beaiii^  date  the  day  before  the  arrival  of  the 
steamer;  that  he  did  not  know  there  was  a  private  stencil-mark  of 
Tai  Hung  &  Co.  on  the  back  of  the  label,  as  it  afterwards  appeared 
there  was,  on  each  box. 

Kennedy  further  testified  that  he  famished  the  money  to  Tai  Hung 
&  Co.  to  pay  for  the  opiuAi,  from  time  to  time,  on  each  occasion,  as 
it  was  purchased;  that  he  borrowed  $10,000  of  this  money  for  the 
purpose  from  Joseph  Goetz,  the  party  whose  name  appears  in  other 
connections  in  this  case,  bat  that  Goetz  bad  no  interest  whatever  in 
the  opium,  be  (Kennedy)  being  the  sole  party  interested  in  it.  He 
also  testified  that  of  the  money  used  1^  bim  he  obtained  $3,400  or 
$3,500  from  his  brother,  Henry  Kennedy,  before  he  went  on  his  last 
trip  to  China.  In  corroboration  of  Kennedy,  Choy  Lum  testified  that 
he  had  for  over  three  years  been  a  merchant,  dealing  in  opium,  dry 
goods,  and  general  merchandise,  at  No.  1014  Dnpont  street;  that  be 
was  a  member  of  the  firm  of  Tai  Hung  &  Co.,  composed  of  himself 
and  his  brother,  Choy  Suey;  that^on  December  2,  1881,  he  sold  to 
tho  claimant,  Kennedy,  4,000  taels  domestic  opium, — that  is,  opium 
called  gum  or  Turkish  opium,  prepared  in  #he  United  States;  that 
he  bought  it  of  Hop  Keo  &  Co. ;  that  when  he  bought  it,  it  was  put 
np  in  large  tins,  like  ooal-oil  cans,  containing  300  taels  each;  that 
Kennedy  directed  him  to  put  it  np  in  small  tins  containing  5  taels 
each,  and  then  to  pnt  them  up  in  100-tael  tins,  or  20  small  5-tael 
boxes  in  1  tin ;  that  he  put  them  up  as  directed,  using  old  boxes,  from 
which  be  soaked  and  rubbed  off  the  labels,  and  pnt  on  new  ones,  and 
put  no  of  the  smalt  5-tael  boxes  in  1  tin  can ;  that  one  Ah  Hoek,  a 
Chinese  tinsmith,  soldered  on  the  covers;  that  he  cut  the  covers  out 
of  new  tin  himself;  that  he  packed  two  of  the  large  tins,  together  in 
Chinese  matting,  sewed  the  matting,  and  then  tied  it  with  bamboo 
splints;  that,  by  the  direction  of  Kennedy,  he  put  pieces  of  news- 
papers furnished  by  him  in  each  large  tin;  that  it  takes  four  to  five 
days  to  pack  np  400  pounds,  or  4,000  taels,  in  this  way;  that  he  paid 
for  it  before  taking  it  away  with  money  furnished  by  Kennedy ;  that 
after  this  lot  Kennedy  ordered  4,000  taels  more,  which  were  bought 
and  put  up  at  his  store  in  the  same  manner  until  he  bad  given  five 
orders  of  4,000  taels  each,  so  as  to  make  up  20,000  taels;  that  all 
were  purchased,  paid  for,  and  pnt  up  in  the  same  manner;  that  all, 
except  the  last  order,  were  filled  by  purchases  of  the  same  kind  of 
opium  of  Hop  Kee  &  Co.  But  on  the  last  order  Hop  Kee  had  only 
2,000  taels,  and  he  bought  the  remaining  2,000  taels  of  Tuck  Kee, 
another  Chinese  firm;  that  the  opium  bought  of  Hop  Kee  &  Co.  was 
in  large  eoal-oil  tins,  containing  200  taels  each,  but  the  2,000  taels 
booght  of  Tnok  Kee  was  already  put  up  in  five-tael  boxes,  but  with- 
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oat  labels  on  them;  that  all  bought  of  Hop  Eee  he  put  up  in  tlie 
same  manner  at  bis  store ;  -  that,  after  putting  the  opium  in  five-tael 
boxes,  be  put  on  the  labels,  some  in  imitation  of  Lai  Yuen  and  some 
of  Fook  Loong;  that  be  also  put  the  labels  on  the  2,000  taels  bought 
of  Tuok  Eee,  which  bad  been  put  up  in  five-tael  boxes  before  be  pur- 
chased it,  but  bad  not  been  labeled. 

The  labels  oonsist  of  two  red  labels  and  one  white. one,  correspond- 
ing in  width  and  length  with  the  sides  of  the  box  to  which  it  is  at- 
tached, put  on  three  ades  of  the  five-tael  boxes.  He  testiGee  that 
he  had  stamped  on  the  back  of  the  label  on  each — on  the  side  pasted 
next  to  the  box,  near  the  bottom — the  words  "San  Francisco,"  in 
printed  letters.  In  reply  to  a  question  by  the  United  States  attor- 
ney he  said  he  bad  the  stamp  with  which  he  bo  stamped  the  labels  at 
his  store,  and  he  could  produce  it.  By  direction  of  the  United  States 
attorney  hd  produced  in  the  aftetnoon  a  piece  of  India  rubber  with 
the  words  "San  Franciaoo"  formed  on  it,  with  materials  for  stamp- 
ing, and  stamped  with  it  similar  labels  produced  by  him.  Upon 
moistening  the  labels  on  the  boxes  seized  in  question,  and  taming 
them  up,  each  label  was  found  to  be  stamped,  as  Ghoy  Lnm  said  it 
was,  with  the  words  "8an  Franoieoo,"  exactly  like  the  one  made  with 
the  India-rubber  stamp  produced.  So,  also,  the  genuine  Lai  Yuen 
and  Fook  Loong  opium  boxes  produced  in  evidence  have  each  im- 
pressed upon  it  n  peculifir  Chinese  character,  about  one-half  an  inch 
wide  by  three-quarters  long,  a  little  longer  on  the  Fook  Loong  than 
on  the  Lai  Yuen,  stamped  with  a  die  in  the  tin  cover  of  the  box. 

The  seized  opium  outer  tins  had  similar  stamps,  apparently  corre- 
sponding generally  with  the  respective  stamps  of  the  kind  of  opium 
represented.  Choy  Lum  presented  two  steel  dies,  exactly  correspond- 
ing with  the  dies  used  in  stamping  the  seized  opium  outer  tins,  with 
which  he  sAid  he  stamped  those  tins.  He  stamped  pieces  of  tin  with 
them  when  testifying,  which  were  put  in  evidence.  An  engraver  was 
examined,  who  used  a  magnifying  glass  to  inspect  the  stamps,  and 
he  measured  the  respective  impressions,  and  pointed  out  very  marked 
differences  between  the  impression  on  the  seized  opium  tins  and  those 
made  by  the  dies  produced  corresponding  with  them  and  those  on  the 
genuine  opium,  showing  that  those  on  the  seized  were  not  the  gen- 
uine stamps  of  the  mannfactory.  So,  also,  Choy  Lnm  stated  that 
the  labels  on  the  seized  opium  were  not  the  same.-  There  were  de. 
cided  differences  in  the  characters,  though  generally  resembling  each 
other  in  appearance ;  and  there  were  also  differences  in  the  shades 
of  the  paper,  the  red  Chinese  paper  being  brighter,  and  the  white 
lighter,  than  that  used  here.  He  also  produced  wooden  engraved 
blocks  upon  which  many  of  the  labels  on  the  seized  opium  were  said 
to  have  been  printed,  and  labels  were  printed  from  them  correspond- 
aig  with  those  on  the  tins.  He  testi&ed  that  similar  labels  were  printed- 
here  in  large  numbers,  and  bis  testimony  was  corroborated  by  print- 
ers who  had  printed  for  him  and  others. 
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Choy  Lnm  testified  that  he  put  on  all  the  labels  and  marks  and  the 
Tprds  "San  Francisoo"  himself.  Borne  were  marked  and  labeled 
"Fook  Loong,"  and  some  "Lai  Yuen,"  about  9,000  taels  being  marked 
and  labeled  "Fook  Loong ; "  that  his  partner  and  nephew  helped  pack 
and  label  tbe  opinm.  Choy  8uey,  brother  and  paitn^  of  the  last 
witness,  gave  precisely  similar  testimony  upon  all  these  points;  and 
Ga  Ah  Hock  testified  that  he,  at  Tai  Hang  &  Co.'s  store,  soldej^d  on 
the  corers  of  the  tins,  containing  20  small  boxes  eaoh,  with  pieces  of 
newspaper  in  them,  at  the  several  times  of  the  purchases  in  Decem- 
ber mentioned.  Upon  cross-examination  and  cCsmand  of  tbe  United 
States  attorney,  Choy  Lnm  hunted  up  and  brought  iatQ  court  what 
purported  to  be  the  receipted  bills  for  the  five  lots  of  opium  claimed 
to  have  been  purchased  from  Hop  Kee  and  of  one  lot  of  Tnok  Kee, 
which  corresponded  in  dates  and  all  other  particulars  with  the  faets 
aa  before  testified  to  by  Choy  Lnm.  They  appeared  on  their  face  to 
be  in  all  particulars  bills  made  in  the  regular  course  of  business,  with 
nothing  intrinsic  in  the  papers,  or  the  testimony  of  the  witness  in  re- 
gard  to  them,  to  throw  discredit  on  them.  The  following  is  an  ex- 
ample, as  translated  in  tbe  evidence : 

"Tai  Hung  &  Co.,  bouglit  of  Hop  Kee  ft  Co.,  domestic  opium,  4,000  taels. 
$0.85  a  tael. 
"Bec'd  payment  in  full. 
"Dated  December  4, 1881. 

[Stamped]  «Hop  Kee  &  Co." 

These  bills  of  Hop  Kee  bore  date,  respectively,  Deeember  1,  De- 
cember 4,  December  12,  December  24,  and  December  29, 1881.  Choy 
Lnm  testified  that  these  receipted  bills  were  received  at  tbe  time  they 
bore  date,  and  when  the  opium  was  purchased,  in  the  regular  course 
of  business;  and  a  member  of  the  firm  of  Hop  Kee  &  Co.  testifies  that 
his  firm  sold  the  opium  to  Tai  Hung  &  Co.,  as  stated  by  the  mem- 
bers of  that  firm  and  in  the  several  bills  in  evidence,  and  that  these 
are  the  genuine  receipted  bills  given  at  the  time  of  the  transactions, 
and  at  the  respective  dates  they  bear.  And  Wy  Noon,  of  the  firm  of 
Tuck  Eee,  testified  that  his  business  was  the  manufacture  of  domes- 
tus  opium;  that  on  December  26th  he  sold  to  Tai  Hung  '&  Co.  2,000 
taels  opium  prepared  by  him,  put  up  in  five-tael  boxes,  without  the 
labels  on  the  boxes;  that  he  made  it  of  Turkish  opium  bought  of 
Downing  &  Son,  14  Second  street,  San  Francisco ;  and  a  receipted 
bill  bearing  date  December  26,  1881,  was  produced  by  Tai  Hung  & 
Co.,  which  he  stated  was  the  same  bill  delivered  at  the  time. 

It  was  proved  beyond  all  ground  for  controversy  that  Hop  Kee  & 
Go.  had  a  manufactory  of  prepared  opium  at  Newark,  New  Jersey, 
prior  to  1880,  which  was  closed  up  about  the  last  of  December,  1879, 
or  first  of  January,  1880;  and  I  so  find  the  fact  to  be.  This  ap- 
pears by  nncontraidioted  evidence  as  well  as  by  reports  of  the  United 
States  revenue  offieers  of  that  district.  It  is  not  denied  by  the  United 
States  that  it  was  in  existenbe  and  operation  to  that  date,  and  it  is 
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not  claimed  by  claimant  to  have  been  in  operation  since.  Smoking 
opiam  was  prepared  by  this  firm  oat  of  Tarkisb  or  gam  opiam.  pur- 
chased from  Lanman  &  Kemp,  weli-known  druggists,  in  New  York 
oity.  It  also  appears  beyond  all  doubt,  and  I  so  find  the  fact  to  be, 
that  in  Febnuury,  1880,  there  were  25  packages  or  boxes,  each  in- 
closing 2  large  tin  cans  about  the  size  of  coal-oil  cans,  containing 
each  40  pounds  of  prepared  opiam,  or  2,000  pounds  in  the  aggregate, 
shipped  from  Newark,  New  Jersey,  through  Lanman  &  Kemp,  of  New 
York,  from  whom  the  erode  opiam  had  been  parohased,  to  Downing 
A;  Son,  San  Franoiseo,  to  be  delivered  to  Hop  Kee  &  Co.,  upon  the 
payment  of  certain  chaises,  which  charges  were  paid,  and  the  pack- 
ages delivered  by  Downing  &  Son  to  Hop  Kee  &  Go.  Choy  Lum  pro- 
duced a  box,  and  the  cover  of  another,  as  a  box  and  cover  of  another 
box  in  which  he  bought  some  of  the  opiam  in  question  of  Hop  Kee  & 
Co.,  the  cover  having  parts  of  seals  of  Hop  Kee  &  Go.  put  on  at  New- 
ark, and  the  cover  having  the  address  to  Downing  &  Son  and  other 
marks  stenciled  or  printed  on  it,  which  were  identified  by  a  member 
of  the  firm  of  Downing  &  Son  and  by  the  drayman  who  hauled  the 
packages  from  the  railroad  office  to  Hop  Kee  ft  Go.,,  as  being  one  of, 
or  at  least  wholly  like,  the  boxes  so  recmved  by  Downing  &  Son  for 
Hop  Kee  &  Co.,  from  Newark.  Of  the  fact  that  Hop  Kee  &  Co.,  in 
February,  1880,  received  2,000  pounds  of  prepared  opium  from  New- 
ark, through  Downing  &  Son,  there  can  be  no  question  on  the  evi- 
dence; and  I  so  find  the  fact  to  be. 

Loo  Gee  Wing,  one  of  the  members  of  the  firm  of  Hop  Kee  &  Oo., 
also  testifies  that  at  the  time  of  the  receipt  of  said  35  boxes  in  Feb- 
ruary, 1880,  Hop  Kee  had  on  hand  6,000  pounds  of  opiam  prepared 
at  Newark,  making  in  all,  including  the  3,000  pounds  received  through 
Downing  &  Sou,  8,000  pounds.  He  also  testified  that  tha  18,000 
taels,  or  1,800  pounds,  of  opium  sold  by  Hop  Kee  &  Co.  to  Tai  Hung 
&  Co.  at  the  several  times  in  December,  1881,  for  claimant,  Kennedy, 
was  what  remained  of  the  said  8,000  pounds  of  opium  manufactured 
at  and  received  from  Newark,  New  Jersey.  And  Choy  Lum  testifies 
that  to  make  np  the  30,000  taels  wanted  by  Kennedy  he  bought  of 
Took  Kee  900  pounds,  or  3,000  taels,  mannfactured  by  him  at  San 
Francisco.  There  is  no  direct  evidence  to  contradict  any  of  this  tes- 
timony as  to  the  sale  of  so  much  opium  by  Hop  Kee  &  Co.  to  Tai 
Hung  &  Co.,  or  that  it  was  not  the  remnant  of  the  opium  prepared 
by  Hop  Kee  &  Go.  at  Newark;  but  it  appears  that  Hop  Kee  &  Co. 
had  borrowed  of  Joseph  Goetz,  the  same  party  whose  name  appears 
in  other  parts  of  the  testimony,  some  $6,000,  upon  which  they  were 
paying  interest.  And  it  is  insisted  by  the  United  States  attorney 
that  it  is  highly  improbable  that  such  would  be  the  case  while  they 
were  oarrying  $90,000  worth  of  opium  which  could  at  any  time  be 
dispfsed  of.  On  the  other  band,  it  is  insisted  that  basiness  men 
might  veil  think  it  better  to  pay  interest  and  carry  stock  for  a  belter 
market.   It  is  also  shown  by  the  testimony  that  some  one,  probably 
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Loo  Gee,  adting  on  beh^f  of  Hop  Eee  &  Co.,  made  a  gtaiement  to 
the  assessor,  for  the  parposes  of  taxatioa,  in  March,  1861,  in  which 
the  word  "opium"  had  been  written,  and  Afterwards  erased,  from 
which  it  is  ai^ed  that  the  firm  had  no  opium  in  March,  1881;  and 
as  they  went  out  of  that  bnainess  and  of  tbomanafaeture  of  opinm  in 
San  Francisco  not  long  after  that  date  in  that  season,  they  coald  not 
have  had  any  on  hand,  and  especially  of  Newark  manufacture,  at 
that  date,  and  oonseqnently  none  to  sell  to  Tai  Hung  &  6o.,  in  De- 
cember, 1881. 

It  was  shown  by  the  records  of  the  cnstom-honse  that  Hop  Kee  & 

Co.  had  obtained  stamps  for  domestic  opium  prepared  at  Newark, 
from  November  19, 1879,  to  August  24, 1880,  to  the  number  of  5,080, 
sufficient  for  2,640  pounds;  and  from  April  22  to  August  25,  1881, 
for  domestie  opium,  purporting  to  have  been  made.at  San  Francisco, 
to  the  number  of  793,  suffieient  for  396  pounds  of  opium.    To  this 
is  replied  that  there  was  no  law  requiring  stamps  to  be  purchased  for 
auch  opium,  and  it  was  optional  with  the  manufacturer  whether  he 
would  use  them  or  not,  it  being  a  matter  for  his  own  convenience. 
No  testimony  is  introduced  to  show  that  all  stamps  purchased  are 
used,  or  that  stamps  are  in  jvactice  purchased  tor  all  mannfaotored, 
or  that  stamps  are  put  upon  any  but  such  as  is  put  up  in  small  five- 
tael  boxes  for  retail;  while  the  opium  sold  in  bulk,  as  this  is  claimed 
to  have  been,  to  Tai  Hung  &  Co.,  it  is  insisted  is  not  stamped;  and, 
there  is  no  evidence  that  it  is  stamped  in  practice  when  sold  in  this 
fprm  in  bulk  in  large  quantities.    It  is  also  insisted  by  the  claimant 
that  the  purchase  <^  a  considerable  quantity  of  stamps  between  April 
and  August,  1881,  is  conclusive  evidence  that  Hop  Kee  had  opium 
on  hand  in  the  preceding  month  of  March.    Hop  Kee  &  Co.  then  had 
a  manufactory  of  domestic  opium  at  Newark,  New  Jersey,  prior  and 
down  to  about  January  1,  1880;  and  also  as  late  as 'February  24, 
1880,  the  firm  had  at  least  2,000  pounds  of  the  opium  prepared  at 
ttiat  factory  on  hand,  and  if  Loo  Qee  Wing  testifies  truly,  the  firm 
at  that  time  had  6,000  pounds  in  addition,  making  an  aggregate  of 
8,000  pounds  then  on  hand.    There  is  no  intrinsic  improbability  that 
his  testimony  on  this  point  is  not  true,  and  no  direct  testimony  to  the 
eontrafy.   Whether  he  had  18,000  taels  or  1,800  pounds  of  this 
opiam  stiU  remaining  to  sell  to  Tai  Hung  &  Co.,  and  whether  he  did 
so  Bell  it  in  the  month  of  December,  1881,  must  be  determined  by 
the  direct  testimony  of  Loo  Gee  Wing,  Choy  Lum,  Choy  Suey,  Ken- 
nedy, MoDermot,  and  snoh  other  facts  and  testimony  stated,  and  in- 
feiences  therefrom,  as  bear  upon  the  question,  including  the  China- 
man who.says  he  soldered  the  tins  for  Choy  Lum.    It  is  a  question 
of  credibility  to  be  determined  upon  all  the  evidence.    It  should  be 
stated  that  the  claimant,  Kennedy,  had  been  acquainted  with  Choy 
Lam  over  three  years,  and  that  they  first  became  acquainted  while 
they  were  working  together  on  steamers  running  to  China.  Goetz 
also  appears  to  have  loaned  money  to  Hop  Kee  &  Co.,  as  well  as  to 
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have  advanced  money  to  Kennedy  to  purchase  the  opium  in  qnestioni 
and  thus  to  have  had  busiaesa  relatione  with  these  dealers  in  opium, 
both  Chinese  and  Americans.  On  appeal,  thegOTernment  introdueed 
testimony  to  rebut  that  of  Short. 

Lisseck,  the  first  officer  of  the  City  of  Sydney,  testified  that  when 
the  ship  was  in  San  Francisco,  about  the  first  of  May,  or  some  four 
months  after  January  3,  1882,  he  experimented  with  the  coal  port, 
which  Short  said  he  opened  alone;  to  take  in  the  opium,  to  see  if  it 
could  be  done  by  Short,  as  stated  by  him  in  the  district  court.  Lis- 
seok's  evidence  was  that  at  that  time,^  to  open  the  port,  it  required  a 
series  of  seven  or  eight  heavy  blows  with  a  scantling  six  or  eight  feet 
long,  and  three  by  six  inches  in  size,  making  a  loud  noise  that  could 
be  heard  all  over  the  ship;  and  that  it  could  not  well  be  opened  by  one 
man  alone,  he  always  sending  another  man  with  the  carpenter,  whose 
business  it  was  to  perfoirm  that  duty,  to  aid  him.  Three  other  men, 
who  witnessed  the  experiment,  corroborated  his  testimony.  Some  of 
these  witnesses  said  this  port  opened  to  the  side,  and  some  that  it 
opened  upwards. 

There  appears  to  me  to  be  some  tendency  to  exaggeration  in  those 
witnesses  concerning  the  difficulty  of  opening  this  port.  It  would 
seem  to  require  a  very  heavy  steel  plate  to  stand  those  blows,  as  de- 
scribed, without  injury. 

It  was  said,  however,  that  the  port  had  not  been  opened  for  a  long 
time,  and  the  screws  were  so  rusted  as  to  make  it  difficult  to  turn . 
the  nuts,  and  that  the  port  was  thoroughly  packed  in  India  rubber 
to  make  it  tight.  It  may  well,  by  long  disuse,  have  become  firmly 
bedded,  so  as  to  adhere  with  greater  tenacity  at  this  time  than  cm 
the  third  of  January,  it  being  four  months  after  Short's  alleged  open- 
ing of  the  port,  although  it  had  doubtless  been  opened  in  the  mean 
time. 

To  rebut  this  testimony  of  Lisseck  and  his  associates,  offered  by 
the  libelant,  one  Ooutts  testified  on  the  part  of  claimant,  who  said  he 
engaged  as  ship-Carpenter  on  the  Sydney  on  the  voyage  sooceediug 
January  3d;  that  he  entered  upon  bis  duties  as  such  either  on  Jan- 
uary 8th  or  9th,  five  or  six  days  after  the  day  when  Short  says  he 
opened  the  port ;  that,  it  being  his  duty  to  do  so,  he  immediately  ex- 
amined the  coal  ports  to  see  that  they  were  in  good  working  order; 
that  he  opened  the  starboard  port  without  difficulty,  alone,  giving 
two  pr  three  light  blows  with  what  he  called  a  five-pound  maul  or 
sledge;  that  he  found  already  open  the  port  coal  port,  (which  is  the 
one  Short  said  he  opened  on  January  3d  or  4th,)  and  closed  it;  that 
he  kept  the  ports  well  oiled  while  he  had  charge  of  them,  and  he  could 
open  them  alone  without  difficulty;  and  that  they  were  in  good  con- 
dition when  he  first  examined  them.  Bobinson,  the  superintending 
engineer,  said  he  thought  one  man  might  open  the  ports,  he  having 
a  small  monkey-wrench  to  remove  the  nuts ;  and  another  witness  said 
he  thought  the  ports  oould  be  opened  with  a  five-pound  bammex.  It 
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does  not  appear  who  left  the  ooal  port  open  when  found  open  by 
Coatts.  It  may  have  been  Shoit,  when  he  opened  it  on  the  third,  if 
be  did  open  it.  Saob  is  the  testimony  jjro  and  con,  with  reference  to 
the  praotioability  of  opening  the  port  by  Short,  Short  having  before 
testified  that  he  did  open  it  to  take  in  the  opium.  There  was  testi- 
mony also  tending  to  show  the  impraoiicabiUty,  and  the  contrary,  of 
landing  the  opiom  at  Honolulu  during  the  short  stay  of  the  steamer, 
from  6  to  16  hours. 

Dr.  Bnrrell  testified  that  he  was  a  regular  graduate  in  medicine, 
and  was  an  employe  of  the  government  in  examining  drugs  and  chem- 
icals at  the  appraiser's  store ;  that  no  crude  opium  is  allowed  to  come 
into  the  United  States  that  contains  less  than  9  per  cent,  of  pure 
morphia,  that  being  the  minimum;  that  the  crude  Turkish  opium  he 
admits  into  this  port  contains  from  9  to  18  per  cent,  morphia;  that 
the  only  specimen  of  orade  Fatna  opium,  which  he  analyzed  oat  of 
curiosity,  only  contained  four  and  a  half  per  cent,  morphia;  that 
crude  Fatna  opium  does  not  come  here,  as  it  is  not  admitted;  that 
he  analyzed  opium  from  boxes  marked,  respectively,  "A,"  **B,"  and 
"0,"  boxes  A  and  B  having  been  seized  by  the  government  on  the 
stMmer  as  genuine  Hong  Kong  prepared  opium,  respectively,  Jane  27, 
and  March  29,  1882,  and  box  G  being  one  of  the  boxes  in  question 
seized  January  3,  1882;  that  box  A  of  the  Hong  Kong  opium  con- 
tained 4.70  per  cent. ;  box  B,  6.0S  per  cent. ;  and  box  0  of  the  seized 
opium,  9.18  per  cent.,  a  consideraUy  larger  per  cent,  than  even  crude 
Fatna  opiiitm  contains,  and  large  enough  to  admit  it  as  crude  Turkish 
opium. 

In  aecounting  for  the  presence  of  Henry  Kennedy  soon  after  the 
eaptnre,  the  claimant,  James  Kennedy,  testified  that  he  had  requested 
his  brother  Henry  to  be  at  Beale-street  wharf  on  the  lookout  from  8 
till  after  11  o'clock  of  the  -night  of  January  3d,  and  that  it  was  in 
obedience  to  this  request  that  Henry  Kennedy  was  on  hand  so  soon 
after  the  capture. 

I  have  now  stated  the  probative  facts,  so  far  as  they  are  clearly 
established  by  the  evidence.  Where  I  have  stated  a  fact  as  a  fact,  I 
connder  it  as  clearly  established,  and  so  find  the  fact  to  be,  and  not 
open  to  question  or  doubt.  On  the  other  points,  where  there  may  be 
doubt,  I  have  stated  the  salient  points  of  the  evidence  as  evidence, 
and  the  substance  so  far  as  it  is  deemed  important  pro  and  con,  vrith- 
out  attempting  to  refer  to  every  minute  circumstance. 

The  facts  and  testimony  stated  are  the  controlling  facta  and  eir- 
enmstances  in  the  case,  from  the  facts  found  and  stated,  and  the 
evidence  stated  on  the  points  open  to  question,  the  great  controlling 
ultimate  fact :  was  the  opium  in  question  smugrrlcd  into  San  Fran- 
cisco on  the  steamer  Tokio?  must  be  determined. 

It  will  be  seen  that  there  are  two  theories,  and  but  two,  suggested 
by  thte  evidence  and  maintained  by  the  opposing  counsel.  One  is 
that  the  opium  is  LaiTnen  and  Fook  Loong  opium,  prepared  at  Hong 
T.a8F,no.&^25 
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Kong,  out  of  crude  Fatna  opium,  and  was  smuggled  into  8an  Fran- 
ciBOo  on  the  steam-ship  Tokio.  The  other  is  that  it*  is  domestio 
opium,  prepared  in  the  United  States,  and  out  of  crude  Turkish  opium, 
1,800  pounds  of  it  at  Newark,  New  Jersey,  and  200  pounds  of  it  at 
San  Francisco,  and  that  the  claimant  was  attempting  to  smuggle  it 
into  the  Sandwich  islands  on  hoard  the  City  of  Sydney.  One  of  these 
theories  must  be  accepted  as  trae,  and  the  case  decided  oa.  that  prin- 
ciple; for,  although  it  makes  no  difference  on  what  vessel  it  was 
smuggled,  if  smuggled  at  all,  the  Uatimony  does  not  indicate,  or  even 
suggest,  that  it  was  smng^ed  on  any  vessel  other  than  the  Tokio, 
and,  if  smuggled,  that  it  is  any  other  than  Tai  Yuen  or  Fook  Loong 
opium,  manufactured  at  Hong  Eong  out  of  Fatna  opium;  and  we 
are  not  at  liberty  to  depart  from  the  testimony  and  adopt  some  other 
theory  or  hypothesis  not  suggested  or  supported  by  the  evidence.  The 
question  to  be  decided  upon  the  facts  and  evidence  stated,  then,  ia, 
which  one  of  these  two  theories  is  correct?  for  one  or  the  other  must, 
necessarily,  be  adopted.  Was  this  opium  smuggled  into  San  Fran- 
cisco on  the  Tokio  ?  or  was  there  an  attempt  to  smuggle  it  into  Hon<K 
lulu  on  the  Sydney  ? 

At  the  outset  of  the  discussion  of  the  questions  involved  it  is  neo- 
essazy  to  pass  upon  the  admissibitity  of  certain  evidence,  without 
which  the  government  cannot  possibly  maintain  this  libel.  The  ad- 
mission of  the  acts  and  statements  of  Henry  Kennedy  hereinbefore 
set  out,  performed  and  made  soon  after  the  capture  of  the  opium  while 
it  was  still  lying  on  the  wharf,  is  strenuously  objected  to  on  the  part 
of  the  olaimant  as  being  utterly  incompetent  and  inadmissible,  on 
the  gronnd  that  he  ia  not  a  claimant,  and  it  is  not  shown  by  any  tes- 
timony, other  than  his  own  admissions,  or  otherwise  than  as  appears 
by  the  foregoing,  to  be  in  any  way  connected  with  the  transaction; 
that  he  is  not  shown  to  have  any  authority  over  the  subject-matter, 
and  the  acts  were  not  performed,  or  statements  made,  in  the  pres- 
ence, or  by  the  authority,  or  even  with  the  knowledge,  of  the  claim- 
ant, who  testifies  that  he,  and  he  alone,  is  the  owner.  It  appears 
affirmatively,  by  the  testimony  of  the  officers  who  made  the  capture 
and  arrest,  that  Henry  Kennedy  had  no  interview  or  commnnication 
with  James  K.  Kennedy,  claimant,  and  MoDermot,  or  with  either  of 
them,  after  the  capture  and  arrest,  and  before  the  statements  and 
acts  offered  and  objected  to  were  performed  and  made.  What  trans- 
pired between  him  and  the  officers  took  place  probably  not  far  from 
one  hour  after  the  arrival  of  the  captured  boat  at  the  Folsom-street 
wharf  and  the  starting  of  Officer  Smith  to  the  station-house  with  the 
prisoner.  It  does  not  appear  that  Henry  Kennedy  was  the  man  first 
seen  by  Egan;  if  he  was,  it  is  not  apparent  why  he  did  not  at  once 
advance  to  meet  Egan,  when  he  found  him  alone,  as  he  subsequently 
insisted  upon  seeing  him  alone.  It  may  be  that  this  evidence  would 
be  wholly  incompetent  on  the  trial  of  an  indictment  against  James 
Kennedy  and  MoDermot  for  smuggling  this  same  opium,  as  being  r«« 
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(Rfe^  aUoa  acta;  bnt,  however  that  may  be  in  this  case,  which  is  a 
proceeding  in  rem  against  the  opium  to  condemn  it,  I  think,  upon  the 
aatboiities  cited  by  the  United  States  attorney,  these  acts  and  deola- 
rations  of  Henry  Kennedy,  nnder  the  circumstances  set  out,  are  com- 
petent evidence,  and  admissible  as  a  part  of  the  reg  gesta.  I  there- 
fore overrule  the  objection  and  admit  the  evidence.  The  claimant 
dnly  excepts  to  the  mling,  and  the  exception  is  allowed. 

The  letter  of  Groetz  and  the  further  note  appended  by  Kennedy,  set 
out  in  the  preceding  statement  of  faets.  aire  also  strenuously  objected 
to  as  being  no  part  of  the  ret  geata,  they  having  been  written  two 
months  and  a  half  after  the  seizure  and  arrest,  and  whatever  they 
may  refer  to  or  mean,  they  are  statements  respecting  past  transac- 
tions, and  are  incompetent  and  inadmissible.  The  note  appended 
by  James  E.  Kennedy  to  the  letter  of  Goetz  I  think  clearly  admissi- 
ble as  a  declaration  of  Kennedy  himself  against  himself,  the  claim- 
ant of  the  opium,  who  himself  testified  that  he  alone  is  the  owner.  * 
A  party's  own  declarations  are  admissible  in  evidence  against  him, 
as  such,  whenever  or  wherever  made,  and  vrithont  reference  to  whethw 
they  constitute  a  part  of  the  res  gestce  or  not. 

The  letter  of  Goetz  is  on  the  same  sheet  of  paper,  and  immediately 
preceding  the  appendage  made  by  the  claimant,  and  was  left  open 
expressly  for  Kennedy  to  read  and  make  such  additions  as  he  saw  fit; 
and  Kennedy,  having  been  informed  of  the  fact,  did  read  it  and  make 
the  addition  already  considered.  Both  were  doubtless  intended  for 
the  same  party,  and  had  some  relation  to  the  same  subject-matter. 
I  consider,  therefore,  that  Goetz's  letter  must  be  considered  in  pre- 
cisely the  same  light  as  if  it  were  a  declaration  of  Goetz  made  in  the 
presenoe  of  James  K.  Kennedy,  without  any  comment  made  on  his 
part,  or  with  sach  comment  as  he  saw  fit  to  make.  Such  a  declara- 
tion, made  in  hia  presence,  would  be  admissible,  and  I  think  this  let- 
ter, under  the  circumstances  of  the  case,  stands  upon  the  same  foot- 
ing, and  is  admissible  upon  similar  principles.  As  to  the  letter  of 
Woo  Cbing,  also  set  out  in  the  statement  of  faets,  I  entertain  more 
doubt.  Goeta  and  Kennedy's  letter,  already  considered,  was  inclosed 
in  the  same  separate  small  envelope,  and  sealed  np  with  this  letter. 
They  were,  therefore,  going  to  one  address,  and  they  were,  doubtless, 
intended  to  be  seen  at  least  by  the  same  party,  and  they  seem  to  re- 
late to  the  same  transaction.  Both  this  and  Kennedy's  postscript 
refer  to  the  carpenter.  Kennedy  and  Goetz  both  left  their  letter  with 
the  Chinaman,  open,  with  an  opportunity  to  read  it,  and  intended  it 
to  be  read,  sealed  up,  and  forwarded  by  him,  the  Chinaman,  and 
they,  with  reference  to  these  communications,  were  evidently  acting 
in  concert.  It  is  true,  Kennedy  says  he  did  not  see  this  letter,  or 
know  of  its  contents,  or  that  it  was  to  be  sent,  and  there  is  no  direct 
evidence,  or  evidence  other  than  the  circumstance  stated,  to  the  con- 
trazy;  but,  upon  the  whole,  though  with  some  hesitation,  I  think  it 
iivoAs  upon  the  same  footing  with  Goetz's  letter,  and  admissible. 
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To  each  of  these  ralings  the  olaimant  duly  excepts,  and  the  exception 

is  allowed. 

The  letter  of  Lee  Yue  Wye  was  not  in  the  same  envelope  with  Goetz's 
and  Kennedy's  letter,  bat  was  a  separate,  independent  letter,  like  a 
large  number  of  others,  from  other  parties  to  other  parties,  inclosed 
in  one  large  outer  package,  a  sort  of  small  mail-bag  by  itself.  The 
writer  says  the  contents  were  written  merely  upon  hearsay,  without 
any  knowledge  of  the  facts  upon  his  part  or  privity  upon  Kennedy's 
part.  The  claimant  is  not  sufficiently  connected  with  this  letter  to 
justify  its  admission,  and  it  is,  consequently,  excluded  from  consid- 
eration ;  but,  if  admitted,  it  would  add  nothing  of  moment  to  the  force 
and  effect  of  the  others.  The  observations  of  McDermot,  made  to 
the  officer  several  days  after  the  arrest,  were  no  part  of  the  res  gesta, 
and  as  he  is  not  a  claimant,  I  exclude  them.  But  they  would  add 
little  to  the  force  of  the  testimony,  if  in,  and  would  not  affect  the  re- 
•  suit. 

After  mature  consideration  of  the  testimony  and  facts  in  all  their 

aspects,  I  find  it  impossible  to  adopt  either  of  the  theories  propounded 
as  to  the  smuggling,  and  feel  entirely  satisfied  that  it  is  correct.  Set 
aside  the  acts  and  statements  of  Henry  Kennedy,  the  declarations 
made  and  alarm  manifested  by  James  K.  Kennedy  and  McDermot 
at  the  time  of  the  arrest,  and  the  letters  of  Goetz,  James  Kennedy, 
and  the  Chinaman,  and  it  must  be  conceded,  I  think,  that  the  evi- 
dence would  be  overwhelming  against  the  government.  Even  the 
acts  of  James  Kennedy  and  McDermot,  at  the  time  of  the  capture,  if 
they  stood  alone,  would  not  be  so  specific  and  definite  as  to  be  neo- 
.  essarily  inconsistent  with  claimant's  theory.  There  is  no  direct,  pos- 
itive evidence,  outside  of  these  matters  and  acts  referred  to,  and  the 
inference  to  be  drawn  therefrom,  to  show  that  this  opium  ever  was 
on  the  Tokio,  and  no  established  other  fact,  or  direct  reliable  evidence 
of  any  fact,  that  is  not  just  as  consistent  with  the  theory  of  the  claim- 
ant that  he  was  attempting  to  smuggle  this  opium  to  Honolulu  on  the 
Sydney  as  that  it  was  smuggled  into  San  Francisco  on  the  Toklo; 
while  the  great  mass  of  the  direct  testimony,  whether  reliable  or  not, 
is  directly  and  positively  opposed  to  and  inconsistent  with  the  latter, 
and  as  directly  and  positively  supports  the  former.  The  boat  con- 
taining the  opium,  when  first  discovered,  was  just  where  it  would 
have  been  if,  in  fact,  after  having  been  loaded  at  the  corner  of  Main 
street  and  the  water  front  for  the  purpose  as  alleged,  it  had  started 
to  go  to  the  Sydney  to  put  the  opium  on  board;  and  its  subsequent 
movements  were  not  inconsistent  with  that  theory.  No  man  testifies 
to  having  seen  the  boat  in  contact  with  the  Tokio,  or  near  enough  to 
receive  the  opium,  or  in  a  condition  to  receive  it  from  on  board.  No 
man  testifies  to  having  even  seen  any  of  this  opium  on  the  Tokio,  or 
going  off  from  it,  although  from  five  to  seven  men  were  constantly 
watching  the  ship  night  and  day,  and  three  additional  experienced 
men  searching  her  from  time  to  time  to  find  the  drug.   All  these  men 
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on  watch,  at  the  time  the  hoat  was  discovered,  toffether  with  the  men 
on  the  prior  watch,  testify  to  their  vigilance,  and  that  they  failed  to 
Bee  the  hoat  in  question,  or  any  other,  at  the  Tokio,  or  anybody  car- 
rying the  opium  off  or  patting  it  in  the  boat. 

It  is  insisted  by  claimant  that  in  the  condition  of  the  weather  and 
the  bay  on  that  night  it  would  have  been  impossible  for  so  small  a 
boat  to  lie  along-side  the  steamer  and  receive  so  large  an  amount  of 
goods.  The  bay  was  certainly  rough.  Snob  is  the  concurrent  testi- 
mony of  all.  No  expert  gives  an  opinion  as  to  whether  it  was  prac- 
ticable for  a  boat  of  the  kind,  in  the  condition  of  the  sea,  to  lie  along- 
side the  steamer  on  the  onteide  and  take  on  board  a  ton  of  opium  in 
the  shape  shown  in  the  case. 

I  shonld  myself,  from  the  evidence,  in  view  of  the  state  of  the  bay, 
think  it  far  more  probable,  if  the  opiam  was  taken  on  board  from  the 
steamer  on  that  night,  that  it  was  taken  on  board  on  the  inside,  be- 
tween the  steamer  and  the  wharf,  and  not  on  the  outside.  But  this 
involves  the  grossest  negligence  or  complicity  of  a  larger  number  of 
enstom-honse  officers,  for  in  that  case  all  on  watch  mast  have  been 
in  such  a  position  that  the  operation  could  not  fail  to  have  been 
brought  to  the  notice  of  each.  But,  as  there  is  no  direct  evidence  as 
to  its  being  taken  on  board  from  the  ship  at  all,  we  can  only  infer 
which  is  most  probable  from  the  foots  known.  The  improbability 
that  this  opium  could  have  been  taken  off  from  the  outside  in  the 
known  condition  of  the  bay,  with  the  negligence,  or  complicity,  of  two 
watchmen,  seenis  to  my  mind  to  outweigh  the  improbability  of  its 
being  taken  from  the  inside,  even  with  the  gross  negligence  or  impli- 
cation of  all  those  whose  duty  it  was  to  prevent  it.  The  inside  mast 
have  been  certainly  more  practicable  than  the  ontside,  and  it  only 
involves  negligence  or  complicity  of  a  greater  number  of  men.  If 
taken  from  the  Tokio  at  all,  I  think  it  much  more  probable  that  it 
was  done  from  the  inside  than  from  the  outside.  If  there  was  com- 
plicity, then  there  must  have  been  perjury  also,  and  a  great  deal  of 
it,  for  all  of  both  watches  and  the  searchers  profess  to  have  been  vigi- 
lant, and  to  know  nothing  about  the  transaction.  .  It  is  difficult  to 
believe,  and  distressing  to  contemplate,  the  fact  of  so  much  official 
dishonesty  or  negligence,  or  both,  as  must  have  occurred  if  this  opium 
came  from  the  Tokio.  Besides,  there  must  also  have  been  barefaced, 
unmitigated  perjury  on  the  part  of  numerous  other  witnesses.  There 
undoubtedly  seems  to  be  diffic  ilty  in  supposing  that  it  was  practica- 
ble to  get  this  opium  aboard  the  Sydney  in  this  port,  and  oS  &<^am 
at  Honolulu ;  and  the  testimony  upon  the  practicability  of  so  doing 
is  also  in  conflict.  Bnt  the  Sydney,  at  the  wharf  in  San  Francisco, 
was  in  smoother  water  than  the  Tokio,  with  no  watchman  except  the 
single  one  employed  by  the  ship;  and  the  whole  custom-house  force 
at  the  3)ort  of  Honolidu  consisted  of  but  4  men,  while  in  this  port 
nearly  or  quite  40  in  number,  as  shown  by  the  testimony  of  a  supe- 
rior government  eoatom-house  officer,  were  engaged  in  the  business 
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of  watching  the  Tokto  at  one  time  or  another,  and  not  less  than  half 
a  dozen  at  all  times,  and  sometimes  eight  or  ten  at  the  same  time. 

The  time  is  shorter,  it  is  true,  at  Honolulu,  but  human  nature  oan 
hardly  be  presumed  to  be  much  better  tbere  than  elsewhere;  and  it 
is  quite  as  likely  to  be  practioable,  in  smoother  water^  with  one  watch- 
man, and  the  aid  of  an  acknowledged  confederate  on  board  of  the  Syd- 
ney, to  elude  the  vigilance  or  corrupt  the  virtue  of  that  one  man  at 
San  Francisco,  and  of  from  one  to  four  at  Honolulu,  as,  with  a  rough 
sea  prevailing,  to  elude  the  vigilance  or  to  corrupt  the  virtue  of  the 
large  number  of  the  public  guardians  placed  over  the  Tokio. 

At  Honolala  the  prioe  of  opium,  and  consequently  the  inducement 
to  violate  the  laws  and  take  the  risk,  is  much  larger  than  at  San 
Francisco.  Then  there  is  the  direct,  well-knitted,  consistent,  com- 
pact, concurrent,  and  homogeneous  account  given  of  the  purchase  of 
the  1,800  pounds  of  opium  by  James  Kennedy,  through  Tai  Hung  & 
Co.,  of  Hop  Kee  &  Co.,  and  200  pounds  of  Tuck  Kee;  the  putting  of 
it  up  in  small  boxes ;  labeling  it  with  new  labels  in  imitation  of  Hong 
Eong  labels  but  different  in  type  and  color,  with  "San  Francisco"  as 
a  private  mark  stamped  on  the  under  and  concealed  side  of  each  la- 
bel found  to  exist  as  stated  by  Choy  Lum  in  his  testimony,  with  a 
character  imprinted  on  the  outer  tins  with  steel  dies  different  from 
the  genuine,  supported  by  a  production  of  what  would  seem  to  be  the 
dies,  stamps,  and  wood  engravings  used  to  produce  them;  the  pack- 
ing and  soldering  up  of  the  small  boxes  in  larger,  containing  news- 
papers of  dates  so  late  that  it  must  have  been  done  since  the  ar- 
riv^  of  the  steamer  in  San  Franoisoo ;  the  transportation  of  the  opium 
from  1014  Dupont  street  to  Main  street,  and  loading  in  the  boat,  etc., 
— all  this  supported  by  the  direct,  positive  testimony  of  so  many  wit- 
nesses as  to  their  own  personal  acts  in  the  premises.  All  this  testi- 
mony, taken  in  connection  with  the  remarkable  success  of  the  tests 
of  the  ohaiaoter  of  the  opium  tending  to  show  it  to  be  of  domestic 
mannfaoture,  and  the  faet  that  it  eontains.the  percentage  of  mor- 
phia that  exists  in  the  domestic  article;  the  established  fact  that  Hop 
Kee  had  an  opium  manufactory  at  Newark,  New  Jersey,  prior  to 
ISSO,  and  afterwards  at  San  Francisco,  and  received  2,000  pounds 
of  prepared  opium  from  the  former  so  late  as  February  24,  1880; 
and  the  testimony  that  the  firm  then  had  6,000  pounds,  before  re- 
ceived, on  hand,  besides  the  difficulty  of  so  concealing  and  manipu- 
lating  so  large  an  amount  of  opium  on  the  Tokio  as  to  give  the  exter- 
nal appearance  it  presented  at  the  time  of  the  seizure,  and  the  other 
facts  favorable  to  the  cUiimant,  set  out  in  the  statement, — makes  a 
very  strong,  not  to  say  overwhelming  case,  when  standing  by  itself. 

On  the  other  hand,  the  government  insists  that  the  facts  and  evi- 
dence set  out  in  the  statement  disclose  a  body  of  men  systematically 
engaged  in  smuggling  opium ;  that  the  direct  evidence  as  to  the  pur- 
chase, packing,  stamping)  etc.,  comes  from  the  very  men  engaged  in 
this  nzdawfnl  business,  who  are  largely  interested  peouniarily,  and 
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somo  of  them  criminally,  and  it  is  therefore  to  be  distrusted  on  those 
grounds;  that  parties  systematically  engaged  in  smuggling  opium,  as 
they  admit,  to  Honolulu,  are  capable  of  smuggling  into  San  Fran- 
cisco, and  of  defending  and  concealing  their  smuggling  by  the  gross- 
est perjury;  that  the  watchmen,  searchers,  etc.,  are  implicated  with 
them;  that  all  this  business  of  packing,  labeling,  stamping,  dies,  etc.,  • 
except  in  regard  to  soldering  up  the  smaller  boxes  in  the  larger  tins, 
containing  the  newspapers,  and  subsequent  packing  in  mats,  could 
have  been  done,  and — althoagh  there  is  no  direct  evidence  of  it — 
was  pre-arranged  and  accomplished,  in  China  before  coming  on  the 
steamer,  or  during  the  passage, — the  dies,  engraTings,  private  marks, 
labels,  etc.,  having  been  prepared  jfor  the  occasion ;  and  that  the  sold- 
ering np  and  packing  in  mats  could  have  been  done,  and  was  done, 
with  the  connivance  of  the  searchers  and  inspectors  on  the  steamer, 
daring  the  nine  days  while  she  lay  at  the  wharf  in  San  Francisco;  that 
the  porohase  of  the  opium  from  Hop  Kee  and  Tuck  Eee,  packing, 
stamping,  eto.,  on  Dupont  street,  is  an  after-thought  of  the  claimant 
and  those  engaged  in  smuggling  with  him,  who  are  claimed  to  be 
thoroughly  experienced  and  skilled  in  the  business, — no  such  position 
having  been  taken  or  suggested,  or  evidence  of  the  kind  given,  in  the 
district  court,  although  Loo  Cho  Tong,  the  senior  member  of  the  firm 
oi  Hop  Kee  &  Co.,  and  Choy  Suey  were  examined  as  a  witness  on 
other  points ;  that  it  was  impracticable  to  get  the  opium  on  the  Syd- 
ney here  and  off  at  Honolulu,  and  it  is  therefore  improbable  that  it 
should  be  attempted;  that  it  is  inconceivable,  if  the  theory  of  the 
claimant  is  true,  that  he  should  have  failed,  in  the  district  court,  with 
the  means  at  hand,  to  prove  the  facts  now  testified  to  by  Kennedy, 
Choy  Iium,  Choy  Suey,  Loo  Gee  Wing,  Tuck  Kee,  Wy  Noon,  and 
McDermot,  since  they  clearly  constitute  far  the  most  important  part 
of  the  claimant's  case;  and  that  it  is  impossible  to  reconcile  with  the 
truth  of  the  claimant's  theory,  or  with  any  theory  except  that  of  the 
government,  the  conduct,  acts,  and  declarations  of  Henry  Kennedy, 
the  steerage  steward  of  the  Tokio,  and  brother  of  the  claimant,  James 
Kennedy,  who  was  on  the  watch  at  the  unseasonable  hour  of  the  seiz- 
ure, and  who,  notwithstanding  the  interest  then  manifested  by  him, 
has  not  since  appeared  at  the  trial  in  either  court,  where  his  evidence 
would  have  been  of  the  highest  importance,  or  the  conduct  and  state- 
ments made,  and  the  fears  manifested  by  McDermot  and  the  claim- 
ant, James  Kennedy,  at  the  time  of  the  arrest,  especially  when  con- 
eidered  in  connection  with  the  lettere  of  Goetz,  Kennedy,  and  Woo 
Ching,  in  evidence.  Some  of  these  suggestions,  and  especially  the 
fact  that  the  parties  were  actually  engaged  in  smuggling  somewhere; 
the  failure  to  produce  so  much  valuable  evidence  on  the  first  trial; 
the  suggestions  relating  to  the  action  of  the  two  Kennedys,  McDermot. 
Goetz,  and  Woo  Ching,  under  the  circumstances, — are  weighty,  and 
entitled  to  great  consideration. 
In  view  of  the  established  facts  and  the  evidence  on  questionable 
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points  indicated,  I  am  satisfied  that  the  finding  on  the  controlling 
issue  of  fact  must  be  determined  by  the  role  of  law  to  be  adopted  as 
to  where  the  burden  of  proof  lies,  aad  as  to  the  amoant  of  evideaoe 
necessary  to  control  the  finding. 

Undoubtedly  the  government  introduced  ample  testimony  in  the 
first  instance  to  show  probable  cause.  This  being  so,  under  section 
909  of  the  Revised  Statutes  of  the  United  States,  and  the  numerous 
decisions  upon  the  statute  cited,  the  burden  of  proof  is  thrown  upon 
the  claimant  to  show  the  Innocence  of  the  transaction.  This  point 
ifi  conceded,  aiid  the  claimant  assumed  that  burden,  and  he  now  ear. 
nestly  insists  that  he  has  fully  discliarged  the  burden,  and  fully,  by 
affirmative  evidence,  overthrown  tlie  case  of  the  government  within 
the  requirements  of  the  law.  But  a  further  question  arises.  The 
burden  of  proof  being  on  the  claimant,  what  amoant  of  proof  is  nec- 
essary to  discharge  that  burden  and  relieve  the  claimant  of  the  for- 
feitiire?  The  United  States  attorney  earnestly  insists  that  the  claim- 
ant is  bound  to  affirmatively  show  the  innocence  of  the  transaction 
beyond  a  reasonable  doubt,  contrary  to  the  rule  of  the  criminal  law, 
that  innocence  is  presumed  till  the  oontlrary  ia  proved,  and  contrary 
to  the  rale  that  the  government  mast  affirmatively  show  the  guilt  of 
the  .accused  beyond  a  reasonable  doubt;  and  he  cites,  among  other 
authorities.  The  Short  Staple,  1  Gall.  107,  in  which  Judge  Story  re- 
marks: "The  onue  prohandi  rests  on  him,  (the  claimant,)  and  a  for- 
feiture must  be  pronoanced,  unless  he  brings  the  defense  clear  of  any 
reaaonable  doubt."  This  position  is  as  earnestly  controverted  by  the 
claimant.  If  the  rule  is  as  insisted  on  by  the  government  in  this  par* 
ticular, — although  claimant's  counsel  maintains  a  contrary  view, — I 
think  the  claimant  has  failed  to  show  the  innocence  of  the  transac- 
tion beyond  a  reasonable  doubt,  and  the  opium  must  be  condemned. 
But  conceding  the  rule  not  to  be  bo  rigid  as  is  claimed  by  the  govern- 
ment, the  claimant  takes  another  and  intermediate  position,  which,  if 
adopted,  would  control  the  case,  and  its  decision  will  control  my  find- 
ing and  decree. 

The  rule  insisted  on  is  that  the  burden  of  proof  being  on  the  claim- 
ant, yet  when  the  pooof  is  all  in,  no  matter  from  which  side  it  came, 
tbe  guilt  of  the  parties  concerned,  upon  the  whole  evidence  actually 
before  the  court,  must  affirmatively  appear,  beyond  a  reasonable 
doubt,  as  in  criminal  cases,  or  the  goods  cannot  be  condemned;  that 
it  is  not  enough,  as  in  prdinary  civil  cases,  between  man  and  man, 
that  there  is  a  mere  preponderance  of  evidence  in  favor  of  guilt.  This 
rule  was  also  combated  with  great  vehemence  by  the  United  States 
attorney,  as  presenting  the  turning  point  in  the  case,  and  he  frankly, 
distinetiy,  and  emphatically  stated  at  the  argument,  and  I  think  cor- 
rectly and  properly,  that  if  the  rule,  as  claimed  by  him,  was  rejected, 
and  this  irule,  as  insisted  upon  by  claimant,  adopted  by  the  court,  the 
government  could  not,  under  the  evidence,  maintain  its  ease,  and 
there  would  be  no  possible  ase  in  spending  any  more  time  in  disouss- 
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iug  the  Tolnminoas  evidence.  The  authorities  are  not  in  harmony 
apon  qaestions  of  this  kind,  Bome  holding  that  always,  in  a  civil  case, 
in  form,  even  though  inycdving  penalties  and  questions  criminal  in 
character,  the  ordinary  rale  in  civil  cases  prevails,  that  the  verdict  or 
finding  is  to  be  determined  by  a  mere  preponderance  of  evidence. 
Others  hold  that  where  the  acts  constitating  the  ground  of  action 
npon  which  a  recovery  is  sought,  constitute  a  criminal  offense,  so  that 
it  is  neceraary  to  prove  the  offense,  in  order  to  recover,  the  offense 
mnst  be  affirmatively  shown  by  the  evidence  beyond  a  reasonable 
doabt,  and  that  a  mere  preponderance  of  evidence  is  insnfficient. 

In  this  case  the  opium  must  be  condemned,  if  at  im,  under  section 
30S3,  £ev.  St.,  which  provides: 

"If  any  person  shall  fraudulwitlv  or  knowingly  import  or  bring  into  the 
United  ^tes  *  *  *  any  merchandise,  *  ♦  •  contrary  to  law,  •  *  • 
such  merchandise  shall  be/or/eUed,  and  tJte  offender  shall  be  fined  in  a  svm 
not  exceeding  five  thousand  dollars,  nor  less  than  fifty  dollars,  or  be  impriS' 
oned  for  any  time  not  eaxeeding  too  years,  or  both." 

If,  on  an  indictment  for  smuggling,  under  this  section,  any  party 
shoiUd  be  on  trial,  the  question,  as  it  is  in  this  case,  being,  not 
whether  he  was  in  possessicm  <rf  the  goods,  but  whetiier  he  imported 
them  contrary  to  law,  he  could  not  be  convicted  unless  the  evidence 
should  affirmatively  show,  beyond  a  reasonable  doubt,  that  he  was 
guilty.  The  forfeiture  of  the  goods  is  provided  for  in  the  same  sec- 
tion as  the  fine  and  imprisonment,  and  it  is  insisted  that  the  forfeit- 
ore  is  as  muoh  and  as  dearly  a  part  of  the  punishment  for  the  of- 
fense committed — inflicted  upon  the  owner  of  the  goods,  whoever  be 
may  be — as  the  fine  imposed  by  the  same  section.  The  goods  are 
his,  as  much  so  as  his  money ;  and  it  is  argued  that  to  take  from  him 
bis  goods,  because  he  has  violated  the  law,  is  as  clearly  a  punishment 
as  to  take  his  other  money  for  the  same  reason ;  and  there  is  no  limit 
to  Mhe  amount  and  value  of  the  goods  forfeited,  while  the  additional 
fine  is  limited  to  $5,000. 

In  this  case,  the  property  claimed  to  be  forfeited  is  said  by  the 
United  States  attorney  to  be  of  the  value  of  from  $20,000  to  $25,000, 
and  this  part  of  the  punishment  is  therefore  four  or  five  times  as 
la^e'as  that  part  which  can  be  inflicted  in  the  form  of  a  fine.  They 
are  both,  it  is  claimed,  but  parts  of  the  punishment  inflicted  by  tho 
statute,  the  only  difference  being  the  form  in  which  the  conviction  is 
had  and  the  punishment  inflicted:  one  being  prosecuted  against  the 
goods  as  the  formal  party  to  the  record,  and  in  the  form  of  a  civil 
proceeding,  and  the  other  against  the  owner,  or  the  party  unlawfully 
importingjthe  goods,  as  the  formal  party,  in  the  form  of  a  criming 
proceeding;  that  only  the  form  is  different.  In  substance  and  effect 
the  result  is  said  to  be  exactly  the  same  so  far  as  it  affects  the  rights 
of  the  owner,  both  resulting  in  punishing  the  owner  to  the  extent  of 
the  value  of  the  property  or  money  taken  from  him,  both  being  alike 
a  penalty  or  ameroement. 
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It  is  therefore  ineiBted  that  the  rule  as  to  the  amount  of  evidenoe 
uecessarj  to  oondemn  in  the  one  case  and  convict  in  the  other,  and 
inflict  the  puniahmentB  prcBOiibed, — which  are,  in  sabstanoe  and  all 
essentials,  alike, — must  be  the  same.  I  confess  there  is  great  force  in 
these  positions,  and  that  it  is  not  easy  to  perceive  any  reason,  which 
rests  upon  a  sound  basis,  for  making  any  distinction.  If  the  criminal 
role  is  good  as  to  one  part  of  a  punishment,  why  not  as  to  the  other? 
No  matter  through  what  channel,  or  in  what  form,  a  like  sabstantial 
result  is  reached.  A  orinunal  offense  committed  is  the  basis  of  the 
proceeding  and  ground  of  punishment,  alike,  in  the  indictment,  and  of 
forfeiture  and  condemnation  on  the  information,  and  the  same  offense 
must  be  shown  in  order  to  maintain  either  proceeding.  Then,  it  is 
plausibly  asked,  why  not  required  to  be  proved  by  the  same  quantity 
of  evidence,  both  culminating,  not  in  establishing  a  mere  civil  right, 
but  also  in  the  infliction  of  a  punishment  for  tile  crime  committed? 
It  is  well  suggested  that  there  may  be  good  ground  for  a  distinction 
where  the  form  of  the  action  is  not  only  civil,  but  the  end  is  to  estab- 
lish a  mere  civil  right,  and  not  to  punish  in  part  for  a  crime.  As  in 
a  civil  suit  for  damages  by  the  sufferer  from  an  assault  and  battery, 
the  rule  may  well  be  different  from  that  in  an  indictment  against  the 
perpetrator  for  the  same  offense  committed  against  the  laws. 

Upon  the  question  now  under  investigation,  not  only  the  authori- 
ties in  the  state  courts,  but  in  the  courts  of  the  United  States,  not 
even  excepting  the  decisions  pf  the  supreme  court,  appear  to  me  to 
be  at  variance.  V.  8.  v.  The  Burdett,  0  Pet.  690,  was  an  information 
in  admiralty  to  forfeit  the  brig,  appraised  at  $6,000,  for  a  breach  <^ 
the  revenue  laws.  In  discussing  the  case,  the  supreme  court,  by  Mr. 
Justice  McLean,  states  the  rule  applicable  to  the  case  thus : 

"The  object  of  the  pnraecation  against  the  Burdett  is  to  enforce  a  forfeit- 
ure of  the  vessel,  and  all  that  pertains  to  it.  for  a  violation  of  a  revenue  law. 
This  prosecution,  then,  is  a  highly  penal  one,  and  the  penalty  thouUi  not 
inflicted  unless  the  infractions  of  the  law  shall  be  estahlished  beyond  reawn^ 
able  doubt.  That  frauds  are  frequently  practiced  under  the  revenue  latoa 
cannot  be  doubted,  and  that  individuals  who  practice  the  frauds  are  exceed- 
ingly ingeniom  in  resorting  to  various  subterfuges  to  avoid  detectimt  i» 
eq^ually  notorious.  But  such  facts  cannot  alter  the  established  rulat  of  evi- 
dence, which  have  been  adopted  at  weU  with  reference  to  tht  protwMon  V  th* 
innofxnt  as  the  punishment  <if  the  guilty." 

And  the  rule  is  again  repeated  on  page  691  in  the  following  lan- 
guage: 

**No  individual  should  be  punished  for  a  violation  of  lata,  which  inflicts  a 
forfeiture  t^f  property,  tmlesa  the  offenM  sImU  be  ^tahlished  beyond  a  reaaon- 
able  doubt.  This  is  the  rule  which  governs  a  jury  in  all  criminal  prosecu- 
tions, tvnd  the  rule  is  no  less  proper  for  the  government  of  the  oowrt  toAea  ea> 
ercising  a  maritime  Jurisdietion." 

In  this  case,  as  in  that,  which  was  also  an  information  in  admiralty 
tn  rem,  it  is  sought  to  punish  the  claimant  "for  a  violation  of  the  law 
which  inflicts  a  forfeiture  of  property" — and  a  large  amount  of  prop- 
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erty — as  a  part  of  the  penalty  for  the  offense.  If  tl#  rule  in  criminal 
oaBes  was  proper  in  that  case,  when  the  court  was  ^exercising  a  mar- 
itime  jorisdiotion/  why  not  in  this  case,  it  is  asked,  when  exercis- 
ing a  similar  jarisdiotion  ? 

The  rule  in  criminal  cases  seems  to  be  recognized  in  snits  for  pen- 
alties and  forfeitures  in  Chaffee  v.  U.  8.  18  WaH.  617.  The  fonrth 
head-note  substantially  states  one  of  the  points  decided  to  be  "that  in 
an  action  for  peniJties  for  alleged  frauds  upon  the  revenue  •  *  * 
the  burden  rests  upon  the  government  to  make  out  its  case  beyond  a 
reasonable  doubt."  But  in  Lilienthal's  Tobacco  v.  U.  S.  97  U.  S.  237, 
a  later  case  than  either  of  those  cited,  the  supreme  conrt  appears  to 
me  to  lay  down  the  rule  in  oases  of  information  in  rem  as  it  exists  in 
eiril  causes,  as  to  the  amonnt  of  proof.  This  iB  distinctly  done  on 
pages  366,  367.  And  it  is  distinctly  repeated  on  page  371,  where 
the  court  says: 

"Suggestion  was  made  daring  the  argument  at  the  bar  that  the  court  erred 
In  not  instructing  the  jury  that  they  could  not  And  that  the  property  was  for- 
feited, unl^  the  matters  charged  were  proved  beyond  a  reasonable  doubt; 
but  no  such  exception  was  taken  at  the  trial,  nor  Is  any  such  complaint  set 
forth  in  the  assignment  of  errors,  nor  is  there  anything  in  the  case  of  Chaf' 
fee  V.  U.  8. 18  WalL  516,  which  conflicts  in  the  least  with  the  views  here 
expressed,  as  is  obvious  from  the  fact  that  the  two  cas^  are  radically  differ- 
ent, the  present  being  an  information  against  the  property,  and,  the  former 
an  action  against  the  person  to  recover  a  statutory  penalty.  Informations 
in  rem  against  property  differ  vsidely  from  an  action  against  the  person  to 
recover  a  penalty  imposed  to  punish  tTie  offender.  But  they  differ  seen  more 
widely  in  the  course  of  the  trial  than  in  the  intrinsic  nature  qf  the  remedy  to 
he  enforced.'* 

The  court  also  distinguishes  it  from  the  other  case  cited,  though  it 
seems  to  me  that  the  distinction  \s  not  very  broad.  I  regard  this 
case  as  giving  the  last  expression  of  the  views  of  the  supreme  court, 
and  as  controlling  in  this  conrt  in  this  case ;  also  as  adopting,  in  a 
civil  case  in  form,  by  information  against  the  goods  to  enforce  a  for- 
feiture, notwithstanding  it  is  essentially  criminal  and  intended  to 
punish  a  crime,  the  ordhiary  rule  that  a  mere  preponderance  of  evi- 
dence should  determine  the  finding  of  a  court  or  verdict  of  a  jury. 
One  rule  or  the  other,  either  that  in  civil  or  that  in  criminal  cases, 
must  be  applicable.  So  far  as  I  am  aware  no  intermediate  rule  de- 
pending on  degrees  in  doubt,  or  certainly  between  proof  by  a  mere 
jnvponderance  of  evidence  and  proof  beyond  a  reasonable  doubt,  has 
ever  been  suggested  in  the  authorities.  Any  intermediate  rule  would 
be  difficult  of  application,  if  not  wholly  impracticable.  The  present 
case  will  afford  the  supreme  court  an  opportunity  to  review  the  ques- 
tion, if  desired,  and  to  lay  down  the  rule  definitely,  and  draw  the  line 
sharply,  so  as  to  be  beyond  further  qnestion,  for  the  future  guidance 
of  the  subordinate  courts.  There  is  some  ground  for  believing  that 
the  cases  cited  went  off  on  the  special  circumstances  of  the  respective 
cases  rather  than  on  strict  roles  of  law.    The  question,  in  its  various 
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pbaaes.  was  disApssed  and  aatborities  examined  in  an  artiole  entitkd 
"Some  Bules  of  Evidence,"  in  10  Amer.  Law  Bev.  642,  for  the  year 
1876.  See,  also,  Welch  v.  Jugenheimer,  25  Alb.  Law  J.  271;  S.  C. 
56  Iowa,  11;  S.  C.  8  N.  W.  Eep,  673.  For  the  purposes  of  this 
case,  therefore,  in  accordance  with  what  I  conceive  to  be  tbe  authori- 
tative role  laid  down  by  the  supreme  court  in  its  latest  decisions,  I 
shall  apply  the  rule  in  ordinary  civil  cases,  that  a  mere  preponder< 
ance  of  evidence  in  favor  of  guilt  must  determine  tbe  controlling  ques- 
tion of  fact  as  to  whether  the  opiun^  was  smuggled  into  San  Fran< 
Cisco  on  tbe  Tokio  or  not. 

After  as  careful  and  dispassionate  a  consideration  of  all  tbe  facts 
and  evidence  in  this  case  as  I  am  capable  of  giving  it,  if  I  were  re- 
quired to  determine  the  title  to  the  property  between  two  citizens, 
upon  precisely  the  same  case,  I  should  say,  but  with  considerable  hes- 
itation, that,  upon  the  whole,  the  preponderance  of  evidence  is  in  favor 
of  gailt  in  the  transaction.  Adopting  the  same  rule  as  to  the  quantity 
of  evidence  requisite,  while  the  point  is  not,  in  my  mind,  free  from 
serious  doubt,  I  find  that  the  opium  in  question  was  smuggled  into 
the  port  of  San  Francisco  on  the  steam-ship  City  of  Tokio,  a^d  that 
it  was  so  smuggled  with  tbe  actual  intent  to  defraud  the  United  States. 

I  think  no  unprejudiced  mind  can  carefully  consider  the  testimony 
in  this  case  and  say  that  it  can  adopt  either  theory  of  the  case  pre- 
sented, as  to  whether  the  opium  was  smuggled  into  San  Francisco  on 
the  Tokio,  or  attempted  to  be  smuggled  out  on  tbe  Sydney,  and  rest 
with  entire  satisfaction  and  confidence  in  tbe  conviction  of  the  cor- 
rectness of  his  determination.  There  must  be  some  doubt,  a  reason- 
able doubt,  not  a  mere  fanciful  doubt  resting  upon  hypothesis  alone, 
unsupported  by  evidence,  but  a  doubt  suggested  by  fairly  arising  out 
of,  and  resting  upon,  substantial  evideuoe.  In  reaching  this  result, 
of  course,  much  direct,  positive  testimony  must  be  rejected  as  incred- 
ible under  all  the  circumstances  surrounding  the  case. 

As  the  findings  of  this  court,  upon  the  mere  weight  of  evidence, 
cannot  now  be  reviewed  by  the  supreme  court  unless  some  rule  of 
law  has  been  violated,  the  claimant  is  entitled  to  have  the  principle 
of  law  by  which  I  am  guided,  stated,  so  that  my  ruling  in  that  par- 
ticular may  be  corrected,  and  the  finding  on  that  ground  set  aside, 
if  I  prove  to  have  been  in  error.  I  therefore  state  the  rule  adopted, 
and  which  controls  the  finding.  If  I  am  wrong  in  the  rule  applied, 
then' the  finding  should  be  set  aside,  and  a  finding  in  favor  of  the 
claimant  adopted.  The  claimant  objected  to  the  rule  adopted,  and 
he  duly  excepts  to  the  action  of  the  court  in  that  particular,  and  tbe 
exception  is  allowed. 

So,  also,  the  evidence  of  the  acts  and  declarations  of  Henry  Ken- 
nedy, soon  after  the  capture  of  the  boat  and  arrest  of  claimant  and 
McDermot,  and  the  letter  of  Goetz,  with  the  addition  or  postscript 
by  James  £.  Kennedy,  and  the  letter  of  Woo  Ching,  found  in  the 
same  envelope  with  the  letter  of  Goetz,  were  adnutted  and  oonsidered 
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by  the  ooari,  ander  objection  to  the  admission  of  eaofa,  and  doe  ex- 
ception taken  by  the  claimant. 

All  this  evidence  so  admitted,  including  the  said  acts  of  Henry 
Kennedy  and  aaid  letters,  were  not  only  admitted  and  consideied,  but 
great  importance  was  attached  to  it  all.  These  acts  were  regarded 
as  wholly  inconsistent  with  claimant's  theory  of  the  case,  and  irrec- 
oncilable with  much  of  claimant's  direct  evidence.  It  was  the  pre- 
ponderating evidence  in  the  case,  without  which  the 'finding  must 
necessarily  have  been  clearly  and  beyond  reasonable  doubt  the  other 
way.  If,  therefore,  this  testimony  was  erroneously  admitted,  the 
finding  should  be  set  aside  as  having  been  founded  on  improper  evi- 
dence, and  a  finding  for  claimant  substituted.  I  state  this  fact  in 
order  that  the  claimant  may  have  an  opportunity  to  have  my  action 
in  the  premises  reviewed,  and  if  erroneous  corrected. 

I  have  taken  pains  to  state  the  entire  substanee  of  the  evidence 
upon  the  doubtful  points,  in  order  that  the  supremo  court,  on  appeal, 
may  see  the  case,  in  all  its  bearings,  precisely  as  it  appears  to  me. 

As  a  conclusion  of  law,  from  the  ultimate  fact  as  foui^  on  the  con- 
trolling issue,  I  find  that  there  must  be  a  decree  for  the  government, 
condemning  the  oinnm  as  forfeited;  and  it  is  so  ordered. 


Okllduhd  Manof's  Co.  «.  GHBotrcBioH  Goll&b  &  Omrr  Co.  , 
{O^reua  Court,  S.  It.  2f9w  Tark.  April  3, 1885.) 

1.  PaTKKTB  tor  IKTSSTIONB— CELLTTLOm  CoLLAnS  ARD  CUITB— iHVHHTIOir— "llT- 

vBiNGExsarr. 

Letters  patent  No.  200,939,  granted  to  RufosH  Sanborn,  Charles  O.  Kanouse. 
and  Albert  A.  Sanborn,  Murch  5,  1878,  for  a  new  and  improved  fabric  for  col- 
lars and  cuffs,  held,  not  void  for  want  of  novelty  and  invention,  and  infringed 
by  UM  of  Buah  fal}rio  by  defendants  around  the  button-holes  and  edgea  of  the 
collars  and  cuffs  made  by  them. 

2.  Samk — ^What  ODNBTiruTEs  X:jfringbment, 

Where  there  is  a  valid  patent  for  a  fabric,  any  one  who  uses  the  fabric  with- 
OQt  a  license  is  an  infringer;  and  it  Is  no  defense  to  nrgc  that  he  might  have 
used  more,  or  that  he  uses  less  than  the  patentee  in  making  similar  articles,  if 
he  uses  any  of  the  fabric  hG|,u3ei  enough  to  make  him  an  Infringer. 

In  Equity. 

WiHAam  D.  Skipman,  Frederic  H.  Beits,  and  J.  E.  Hindon  Hyde, 
tor  complainants. 

Edwin  M.  Felt  and  John  P.  Adams,  for  defendants. 

CoxB,  J.  The  complainants  are  the  owners  of  letters  patent  No. 
.300,939,  granted  to  Rufus  H.  Sanborn,  Charles  0.  Kanouse,  and  Al- 
bert A.  Sanborn,  March  6,  1878,  for  a  new  and  improved  fabrip  for 
eoDara  and  cuffs.   In  the  specification  the  inventors  declare : 

"The  ol^ect  of  our  invention  Is  to  make  an  improvement  in  collars  and 
eufb,  and  like  artides  of  wear,  which  may  be  worn  a  long  time  wttteut  soil- 
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ing,  and  be  easily  renovated  for  coutinned  wear,  fay  inrodudng  them  (Ht  cello* 
loid  or  other  forma  of  pyroxyline  or  soluble  material  of  like  nature,  and  a  tex- 
tile or  fibrous  fabric,  in  the  manner  following: 

"The  celluloid,  A,  ia  prepared  in  thin  sheets,  and  between  two  sheets  Is 
placed  a  sheet  of  muslin,  or  other  textile  fabric,  B,  to  give  increased  body, 
elasticity,  and  strengUi  to  the  whole;  or.  In  place  of  tlie  texttte  material  a 
substance  of  the  nature  of  paper  may  be  used,  and  the  same  end  be  answered. 

"The  union  of  the  celluloid  and  the  inner  substance  may  be  effected,  as 
above  shown,  in  sheets,  and  the  articles  of  wear  be  cut  from  this  unlttHl 
slieet  and  fitted  for  use;  or  the  articles  of  wear  may  be  cut  from  tlie  separate 
sheets,  and  the  three  be  put  together  afterwards;  and  whenever  united,  the 
parts  t(^ther  are  submitted  to  suitable  pressure  for  thoroughly  incorporat- 
ing them  into  one  body.  In  this  way  collars,  cuffs,  shirt-fioats,  or  neck-ties, 
etc..  may  be  made  durable,  and  of  a  material  sufficiently  elasUc.  and  easily 
kept  clean,  for  the  surface  may  be  washed  the  same  as  earthenware." 

The  claim  is  as  follows: 

A  falnic  for  collars  and  cnffs,  or  other  similar  articles,  having  oater  sheets 
or  I^ers  of  celluloid  and  an  interlining  of  textile  or  fibrous  material,  sub- 
stantially as  and  for  the  purposes  spedfied. " 

The  defenses  are  lack  of  novelty  and  invention  and  non-infringe- 
ment. Prior  to  the  patent  the  great  utility  and  importance  of  a  cheap 
and  durable  material  for  collars  and  enflB,  which  sfaoald  have  the  ap- 
pearance of  linen,  and  at  the  same  time  be  capable  of  continuous 
wear  without  washing  and  ironing,  had  long  been  recognized.  To 
supply  this  want  had  been  the  aim  and  object  of  a  host  of  inventors. 
The  problem  which  confronted  them  was  by  no  means  easy  of  sola- 
tion.  The  whole  material  universe  was  searched,  and  a  great  variety 
of  fabrics  and  combinations  of  fabrics  were  adopted,  but  still  no 
practical  result  was  attained.  Always  some  important  requisite  was 
lacking.  At  length  the  discovery  of  celluloid  and  other  pyroxyline 
compounds  offered,  apparently,  a  solution  of  the  difficulty.  Many 
experiments  were  made,  bat  the  complainants*  assignors  were  tbe 
first,  80  far  as  this  record  discloses,  to  embody  in  tangible  and  prac- 
tical form  the  idea  which  bad,  perhaps,  vaguely  floated  through  the 
minds  of  others.  All  before  their  invention  was  tentative^  imprac- 
ticable, visionary.  They  have  produced  the  required  fabric. — a  fab- 
ric having  durability,  elasticity  and  lightness,  easily  cleansed,  inex- 
pensive, and  of  the  proper  thickness  and  color.  A  fabric,  in  short, 
which  possesses  many  of  the  characteristics  of  linen,  and,  when  made 
into  collars  and  cuffs,  enables  the  wearer  to  dispense  with  tbe  serv- 
ices of  the  launderer.  No  one  had  previously  combined  all  these 
advantages  or  any  considerable  part  of  them.  The  novelty  of  tbe 
invention  is  not  negatived  by  any  of  the  patents,  American  or  for- 
eign, introduced  by  the  defendants.  They  all  deal  with  pyroxyline 
in  a  liquid  or  semi-fluid  form,  as  a  paint,  as  a  coating,  and  not  in  the 
solid  form  used  by  the  complainants.  In  some  of  these  patents,  the 
inventors  state  generally  that  the  compound  produced  by  them  may 
be  used  upon  collars  and  cuffs  and  other  textile  materials.  They 
knew,  many  of  them,  what  was  wanted,  but  they  did  not  know  how 
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to  produce  it.  No  one  describeB  with  anything  like  the  required  ac- 
oaraej  the  fabric  of  the  complainante.  The  burden  is  upon  the  de- 
fendants to  satisfy  the  court  that  the  prior  descriptions  contain  such 
a  elear,  fall,  and  exact'  statement  that  a  person  skilled  in  the  art, 
with  the  statement  before  him,  could,  produce  th6  fabric  in  question. 
Not  only  have  the  defendants  failed  in  this,  but  the  proof,  from  the 
experts  as  well  as  from  those  in  the  employ  of  the  defendants  them- 
Belves,  is  positive  and  affirmative  that  the  information  derived  fro^ 
the  prior  patents,  singly  or  combined,  will  not  produce  a  material  of 
the  least  practical'value  for  collars  and  cuffs.  Liquid  pyroxyline  can- 
not, upon 'this  proof,  be  utilized  for  such  purpose.  The  law  requires 
something  beyond  mere  suggestion  to  defeat  a  patent.  Prophesy  will 
not  do  it.  Facts  not  theories  are  needed.  The  conclneion  is  reached, 
therefore,  that  the  inventive  faoalty,  and  not  meobanical  skill  alone, 
was  required  to  produce  the  invention  described  in  the  complaimmtB' 
patent,  and  that  the  patent  is  valid. 

Upon  the  question  of  infringement  there  is  more  difficulty.  Upon 
a  cursory  examination  of  the  defendants'  collars  and  cuffs,  and  the 
evidence  relating  to  the  manner  of  their  manufacture,  the  court  might 
hesitate  to  declare  infringement,  bat  as  the  inquiry  proceeds  the  more 
deep  seated  becomes  the  conviction  that  the  eomplainants'  lights  are 
encroached  upon. 

The  defendants  cut  a  single  sheet  of  ohrolithion,  which  is  a  sub- 
stance essentially  the  same  as  celluloid,  into  the  desired  shape,  but 
larger  thui  the  finished  article.  A  narrow  strip  of  textile  or  fibrou 
material  is  placed  around  the  four  edges,  which  are  then  folded  over, 
and  by  heat  and  pressure  made  to  adhere.  The  button-holes  are 
strengthened  in  substantially  the  same  manner.  Thus  it  will  be  seen 
that  at  the  seam  or  outer  edge,  where  increased  strength,  body,  and 
dastieity  are  most  important,  where  the  principal  strain  comes,  and 
where  the  liability  to  tear  and  crack  is  greatest,  the  invention  of  the 
complainants  is  unquestionably  adopted.  At  these  points  the  defend- 
ants use  a  fabric  having  outer  layers  of  celluloid  and  an  interlining 
of  textile  material.  In  considering  this  question  xt  should  be  remem- 
bwed  that  the  inventitm  is  not  for  a  collar  or  cuff,  but  for  a  fabric. 
The  defendants  do  not  use  the  fabric  for  the  interior  portion  of  their 
caff,  but  they  do  use  it  at  the  edges  and  around  the  button-holes.  The 
contention  seems  to  be  that  they  do  not  infringe  because  they  do  not 
ose  as  mnch  of  the  complainants'  fabric  as  the  complainants  do.  The 
inqairy  is,  firgt^  do  the  defendants,  at  the  edge  and  around  the  but- 
ton-holes of  their  collars  and  cuffs,  use  a  fabric  ?  and,  second,  do  they 
use  the  fabric  claimed  iu  the  complainants'  patent?  If  they  do,  then, 
pro  tanto,  they  are  infringers.  The  testimony  upon  this  subject  is 
quite  eonvineing  that  there  has  been  a  studied  effort  on  the  part  of 
the  dMendants,  from  the  first,  to  appropriate  all  the  benefits  of  the 
complainants*  invention,  and  avoid  paying  tribute  by  cleverly  devised 
bat  insubstantial  variations.    The  defendants  might,  it  is  true,  have 
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made  their  collars  and  oa£Fs  entirely  of  the  patented  material,  \.ui 
where  there  is  a  valid  patent  for  a  fabric,  any  one  who  nses  the  fabric 
without  license  is  an  infringer;  and  it  is  no  defense  to  urge  that  he 
might  have  used  more,  or  that  he  nses  less  than  the  patentee  in  the 
manufacture  of  similar  articles.  If  he  uses  any  of  the  fabric  he  lues 
enough  to  make  him  an  infringer. 
There  shoold  foe  a  decree  for  the  complainants. 


FoBTzn  V.  Cbossin  and  others.    (Two  Gases.) 

{Circuit  Court,  D.  Rhode  lOand.   April  6, 188S.]f 

1.  Patkrtb  for  Intentions  —  Inphenobubnt  of  Recknt  Patsnt — ^YAz^nrn — 

FRBI.IMINABT  InJDNCTION. 

When  the  Tulidity  of  a  recent  pateat  has  not  boeo  judioially  decided,  m  pn*< 
llmiaary  injanotloa  may,  nevertheloas,  be  granted  in  ft  dear  caee  of  lufriDge- 
ment. 

2.  Sahb— Debioh  Patent  for  Jkwei  rt— Notei/ty. 

Beugn  patents  No,  15,049  and  15,050,  for  deugns  for  jewelry  plus,  not 
▼old  for  want  of  patentable  noreltj. 

Kfotion  for  Preliminary  Injunction. 

W.  B.  Vincent,  for  complainant. 

J.  M.  Brennan  and  \V.  H.  Perce,  tot  respondents. 

Cabpbnteb,  J.  These'  bills  pray  an  injunction  to  restrain  the  ze- 
spondents  from  infringing  letters  patent,  granted  to  the  o(nnplainant 
June  10,  1884,  for  designs  for  jewelry  pins,  and  nambered  15,049 
and  15,050,  respectively.  The  complainant  now  mores  for  a  prelim- 
inary injunction.  The  respondents,  in  the  fiz^t  place,  object  that  the 
patents  are  recent,  and  have  not  been  found  by  any  judicial  decree  to 
be  valid ;  and  they  contend  that  in  such  case  the  conrt  will  not  look 
further,  but  will  hold  that  the  complainant  must  fail  for  want  of  a 
judicial  decision  establishing  the  patents,  or  such  a  lapse  of  time— Ac- 
companied with  the  general  acquiescence  of  the  public — as  may  raise 
an  equivalent  presumption  in  favor  of  his  right  to  recover  on  final 
hearing. 

There  are  cases  in  which  the  judges  have  guided  their  discretion  by 
this  rule.  Some  of  them  are  collected  in  Bump,  Patents,  p.  289,  § 
4921.  The  following  cases  to  the  same  effect  are  cited  by  the  re- 
spondents :  White  V.  S.  Harris  <6  Sons  Manuf'g  Co.  6  Ban.  &  A.  67.1 ; 
S.  G.  3  Feu.  Bbp.  161;  Warner  t.  Bassett,  19  Blatchf.  145;  8.  C.  7 
Fnn.  Bep.  468 ;  Jones  v.  Hodges,  Holmes,  87 ;  Fales  t.  Wentworth, 
Id.  96;  Jones  v.  Field,  12  Blatchf.  494;  Crow  v.  Liuemore,  9  Fed.  Bbp. 
607;  Bradley  db  Hubbard  Manuf'g  Co.  v.  Charles  Parker  Co.  17  Fed. 
Bbp.  240.  In  all  these  cases  it  is  to  be  noted,  however,  that  there 
were  other  grounds  for  denying  the  motion  besides  that  on  which  the 
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respondents  here  rely;  and  I  think  very  few  cases  will  be  found  in 
which  an  injunction  has  been  refused  solely  on  the  ground  here  urged. 

Undoubtedly,  the  production  of  the  patent  alone  can  in  no  case 
raise  a  presumption  in  favor  of  the  patentee  sufficient  to  justify 
the  order  of  a  preliminary  injunction;  and  it  is,  perhaps,  usually 
true  that  the  most  satisfactory  basis  for  finding  such  a  presumption 
will  be  in  a  judicial  decision  orin  long  uninterrupted  use.  But  I  am 
not  prepared  to  say  that  the  presumption  can  arise  in  no  other  way. 
It  is  true  that  a  rule  will  be  found  laid  down  in  many  cases  in  terms 
which,  taken  by  themselres*  are  broad  enoagb  to  support  the  conten- 
tion of  the  respondents;  but  it  is  also  true  that  in  many,  if  not  most, 
of  these  oases  the  rule  Is  stated  more  broadly  than  is  n«;essary  to 
the  decision.  I  do  not  think  the  present  current  of  decision  tends  to 
the  establishment  of  a  pointed  rule  such  as  is  here  claimed  by  the 
reBpondents.  New  York  Grape  Sugar  Co.  v.  Amtriean  Qrape  Sugar 
Co.  20  Blatchf.  386;  S.  0. 10  Fed.  Bep.  836;  Steam-gauge  d  Lantern 
Co.  T.  MUler,  8  Fbd.  Rbp.  814. 

I  proceed,  t^ierefore,  to  consider  whether  the  complainant  has,  on 
this  motion,  shown  such  a  ease  as  raises  a  clear  presumption  that 
he  will  be  entitled  to  a  decree  on  final  bearing.  Infringement  is 
snffioiently  proved,  and^  indeed,  is  not  denied;  but  the  respondents 
strenuously  contend  that  the  patents  are  void  for  want  of  patentable 
novelty.  The  distinctive  feature  of  the  design  is  fully  stated  in  the 
claims  of  the  patents.    The  claim  of  No.  16,049  is  as  follows: 

"The  design  for  a  jewelry  pin  herein  shown  and  described,  the  same  con- 
dating  of  a  plate  having  the  shape  of  a  spoon,  with  the  outline  edge  of  tJie 
plate  tamed  baokward  at  a  nearly  uniform  distanoo  from  Its  front,  and  the 
surface  of  the  handle  of  the  spoon  showing  an  embossed  or  engraved  orna* 
mentation." 

The  claim  of  No.  15,050  is  the  same,  with  the  substitution  of  the 
word  "table-fork"  for  the  word  **spoon.*'  The  main  feature  of  the 
design  is  described  in  the  words,  **with  the  outline  edge  of  the  plate 
turned  backward  at  a  nearly  uniform  distance  from  its  front."  It  is 
suggested  that  this  clause  of  the  claim  relates  to  the  method  of  manu- 
facture, rather  than  to  the  design  of  the  finished  product,  and  therefore 
cannot  be  sustained  in  a  design  patent ;  but  I  think  the  readmg  of  the 
whole  claim  shows  the  true  meaning  to  be  that  the  design  claimed 
consists,  not  in  the  method  of  construotion,  but  in  the  peculiar  rounded 
and  finished  form  of  the  edge,  like  that  of  a  table-spoon,  which  pe- 
culiar form  necessarily  results  from  the  turning  down  of  the  edge  of 
the  plate,  and  is  most  clearly  described  by  reference  to  the  process  of 
manufacture  which  produces  it.  The  question,  then,  is  whether  this 
design  is  new  and  sufficiently  distinctive  to  be  patentable.  The  re- 
spondents read  the  affidavits  of  several  persons,  who  testify  that  they 
have  seen  for  sale  in  the  market,  at  various  times  from  July,  1880, 
down  to  the  present  time,  jewelry  pins  made  in  the  form  of  spoons 
and  forks.  Three  examples  of  such  pins  are  produced  in  evidence.  ^ 
v.S3v,no.8— 96 
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One  of  them  is  disiinctly  identified  as  a  '*apeoimea"  of  those  sold  by 
the  afiSant  in  the  year  1881.  The  others  axe  very  imperfectly,  if  at 
all,  identified  as  having  been  actually  sold  or  made  for  sale,  but  they 
are  stated  by  the  witnesses  to  be  similar  to  those  which  they  have 
seen  on  sale.  All  these  pins  show  embossed  or  engraved  ornamen- 
tation, but  they  are  all  so  made  that  there  is  a  distinctly  perceptible 
angle  between  the  front  and  the  edge  of  the  spoon  or  fork  which  forms 
the  pin. 

Although  the  testimony  by  which  these  exhibits  are  verified  is  not 
of  the  most  satisfactory  kind,  nevertheless,  if  the  exhibits  were  ex- 
actly similar  to  the  pins  described  in  the  patent,  I  should  be  unwill- 
ing to  order  an  injunction.  It  is,  therefore,  necessary  for  the  com- 
plainant to  maintain  the  proposition  that  the  rounded  and  smoothly- 
finished  edge  constitutes  suoh  a  distinctive  feature  of  the  design  as 
will  support  the  patents. 

Much  light,  as  it  seeme  to  me,  is  thrown  on  this  question  by  the 
affidavits  read  by  the  complainant.  Seven  witnesses,  who  have  been 
engaged  in  the  jewelry  business  in  New  York  and  Providence  for  dif- 
ferent spaces  of  time,  from  15  to  28  years,  testify  that  so  far  as  they 
know  the  pins  made  by  the  complainant,  according  to  his  design, 
were  the  £ixst  pins  of  that  description  known  to  the  jewelry  trade; 
that  they  were  recognized  by  the  trade  as  an  original  design;  that 
the  peculiar  shape  given  to  the  edge  by  turning  back  the  plate  is  dis- 
tinctive and  easily  observed;  that  pins  made  with  this  shape  are 
readily  distinguished  from  those  made  like  the  exhibits  produced  by 
the  respondents;  and  that  the  pins  made  by  the  complainant  undcv 
his  patents  are  in  large  demand,  and  have  been,  as  affiants  are  in- 
formed, extensively  copied  by  other  persons.  There  are,  indeed,  af- 
fidavits produced  by  respondents  in  which  the  witnesses,  who  are  in 
the  jewelry  trade  and  are  apparently  equally  well  able  to  judge  of  the 
matter,  give  their  opinion  that  there  is  no  substantial  difference  in 
design  between  the  pins  made  by  complainant  and  those  which  have 
formerly  been  sold.  It  seems  t  me,  however,  to  be  plain  that  the 
distinctive  feature  invented  by  the  complainant,  slight  though  it  be, 
has  been  sufficient  to  create  a  large  demand  for  the  article  in  ques- 
tion, where  there  was  before,  to  say  the  best  of  it,  but  a  small  de- 
mand.  In  view  of  the  affidavits  produced  by  the  complainants,  I  oan 
hardly  believe  that  pins  of  the  fork  and  spoon  design  have  been  gen- 
erally sold  in  the  jewelry  trade  before  they  were  introduced  by  the 
complainant.  Design,  of  course,  relates  solely  to  the  appearance  of  the 
article  to  the  ordinary  purchaser;  and,  when  the  question  is  whether 
a  difference  of  design  be  substantial  and  valuable,  surely  there  oan 
be  no  test  better  than  the  practical  test  which  is  famished  by  observ- 
ing the  effect  of  the  two  designs  on  the  appreciating  observatton  of  the 
purchasing  public.  I  conclude  that  in  this  case  the  design  is  anf- 
ficiently  distinctive  to  support  the  patents. 

BonM  evidence  has  been  introduced  on  both  aides  on  the  question 
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whether  the  complainant  be  the  first  inventor  of  the  turned-over 
edae  as  applied  to  jevelry  pins.  On  this  point  I  do  not  think  it  nec- 
esBtacy  to  say  anything,  except  that  I  am  dearly  satisfied  that  the 
complainant  is  the  first  inventor. 

Let  a  decree  he  entered,  enjoining  the  respondents  as  prayed. 


1.  POSBKSSIOH— JDBIBDIOnoN. 

In  posse8B0i7  actions  a  court  of  admiraltj  will  not  take  coniizance  of  or  en- 
farce  a  merely  equitable  right  as  against  tlie  legal  title  of  a  aefendant  ia  pos- 
•eaalon ;  although  it  may  decUnc,  in  its  discration,  to  eoCorce  even  a  legal  title, 
asngaiost  n  meritorious  equitable  title  accompanied  by  poasesaion,  or  may  giTo 
redreas  against  a  maritime  tort  upon  an  equitable  vendee  in  possession, 
a.  Samb— TiTUB  TO  VKSBBii— Shbbot'b  Bauc — BsoBvr  Tbtot— Oasb  Stated. 

Tlie  libelant  B.  claimed  title  to  nineteen  thirty-seconds  of  the  hark  Q.  R, 
under  a  sheriff's  sale  on  an  execution  issued  out  of  a  Btate  court  on  a  judg- 
ment a^lnst  one  C.  He  also  claimed  that  possession  was  wrongfully  withheld 
from  him  by  R.,  master  of  the  bark,  and  filed  this  libel  against  the  bark,  and 
against  U.  and  C.  to  obtain  possession.  K.  appeared  and  denied  the  libelant's 
title;  showed  that  he  had  possession  of  the  bark,  and  exhibited  a  complete 
paper  title  in  himself  to  twenty-six  thirty-seoonds,  includiug  the  nineteiin 
thirty-seconds  claimed  by  libelant.  Thereupon  the  libelant  oSered  to  prove 
that  at  the  time  of  the  sheriff's  sale  under  the  execution  and  during  the  year 
preceding,  the  defendant  K.  held  the  uineteen  thirty-aeconda  of  the  bark  sold 
on  execution  upon  a  aeoret  tnut  for  the  benefit  of  0.;  also  that  U.  had  bought 
the  nineteen  thirty-seconds  with  his  own  money,  and  had  caused  the  title  to  be 
taken  in  the  name  of  R.  in  order  to  avoid  tlie  clnims  of  C.'s  creditors.  Held, 
that  as  C,  a  judgment  debtor,  never  had  a  legal  title  or  possession,  a  sheriff's 
sale  upon  execution  against  him  did  not  of  Itself  make  a  legal  title  in  the 
vendee.  Before  such  a  title  could  be  recognized  as  a  legal  one,  there  must  be 
established  some  secret  trust  in  the  holder  of  the  legal  title  for  the  benefit  of 
the  Judgment  debtor  that  is  fraudulent  as  against  creditors.  Whether  such 
a  secret  trust  and  fraud  existed  in  this  case  were  the  only  questions  herein  liti- 
gated. Held,  that  Huch  a  matter  is  not  a  proper  subject  of  inquiry  in  an  admi- 
ralty court :  and  the  libel  must  be  dismissed  for  want  of  jurisdiction. 
S.  Same — The  Taoht  Ahblia. 

The  decisloo  of  Johnson^  J.,  in  the  case  of  TAs  Amdia,  affirming  6  Ben.  476, 
and  unreported  elauwberef  appended. 

In  Admiralty. 

Goodrich^  Deady  d  Piatt  and  J.  Warren  CoulatoHf  for  llhelants. 
Benedict,  Toft  d  Benedict^  for  claimants. 

Brown,  J.   This  libel  was  filed  to  recover  possessiou  of  the  bark 
G.  Beasens  by  the  libelant,  as  the  alleged  owner  of  nineteen  thirty- 
seoonds.    The  defendant  Bisley,  who  is  master  and  in  possession, 
•  claims  to  be  the  owner  of  twenty-six  thirty-seoonds,  iududing  the 
nineteen  thirty-seoonds  olaimed  by  the  libelant. 

1  Reported  by  R.  D.  &  Edward  Benedict,  £sqs.,  of  the  New  York  bar. 
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The  tide  of  ihe  libelant  vas  made  tbxoagh  a  certificate  and  bill  of 
sale,  exeoated  by  the  sheriff  in  parsuanoe  of  a  sale  under  execution 

in  a  state  court  upon  a  judgment  against  one  A,  D.  Conover,  recov- 
ered on  the  twenty-second  of  October,  1883.  The  libelant  upon  the 
trial  having  offered  in  evidence  proof  of  this  judgment,  of  the  execn- 
tion  issued  upon  it  to  the  sheriff,  of  the  sale  under  the  execution  in 
February,  1885,  of  nineteen  thirty-seconds  of  this  vessel  to  the  libel-  • 
ant,  and  of  the  bill  of  sale  executed  to  him  by  the  sheriff,  thereupon 
proceeded  to  give  certain  evidence,  and  offered  other  evidence  tend- 
ing to  show  that  at  the  time  of  the  sale  under  the  execution,  and  dur- 
ing the  year  preceding,  the  defendant  Bisley  held  nineteen  thirty- 
seconds  of  the  bark  upon  a  secret  trust  for  the  benefit  of  Gonover; 
that  Gonover  had  negotiated  for' the  purchase  of  these  nineteen  thir- 
ty-seconds in  1882;  had  paid  the  purchase  price  therefor  with  his 
own  money,  and  had  caused  the  title  to  be  taken  in  the  name  of  His- 
ley  for  the  purpose  of  avoiding  the  claims  of  G.'s  creditors;  that  Bis- 
ley had  verbally  acknowledged  Gonover's  interest  in  the  vessel,  and 
'  had  executed  a  bill  of  sale  of  these  nineteen  thirty-seconds  at  Gon- 
over's request,  the  name  of  the  vendee  being  left  in  blank.  Objec- 
tion being  made  to  the  competency  of  this  evidence  in  a  possessory 
action  in  this  court,  the  question,  upon  these  offers  of  testimony,  was 
submitted  to  the  decision  of  the  court  whether  it  would  entertain  juna- 
diction  of  such  a  litigation. 

It  is  well  settled,  as  a  general  rule,  that  in  possessory  actiom  a 
court  of  admiralty  will  not  take  cognizance  of  or  enforce  a  merely 
equitable  right  as  against  the  legal  title  of  a  defendant  in  possession; 
although  it  may  decline,  in  its  discretion,  to  enforce  even  a  legal  title, 
as  against  a  meritorious  equitable  title  accompanied  by  possession, 
or  may  give  redress  against  a  maritime  tort  committed  against  an 
equitable  vendee  in  possession.  Most  of  the  American  autborities  on 
this  question  are  cited  in  the  case  of  Wenberg  v.  A  Cargo  of  Mineral 
PhospJuite,  15  Fed.  Eep.  285,  287,  288.  See,  also.  The  Daundma,  7 
Fed.  Eep.  366,  and  19  Fed.  Rep.  798 ;  The  John  Jay,  3  Biatchf.  6.9; 
The  Clarissa  4nn,  2  Hughes,  8U,  90;  Abb.  Shipp.  *103,  note  a. 

Gounsel  for  the  libelants  seek  to  distinguish  the  present  case  from 
most  of  the  cases  referred  to,  in  which  the  court  refused  to  enforce  a 
mere  equitable  title  as  against  the  holder  of  the  legal  title  in  posses- 
sion, on  the  ground  that  here,  through  the  sheriff's  certifilcate  and 
bill  of  sale,  the  libelants  present  a  legal  title.  But  it  is  plain  that 
where  the  judgment  debtor  has  never  had  the  legnl  title  or  the  pos- 
session, the  sheriff's  sale  upon  execution  against  him  does  not  of 
itself  make'a  legal  title  in  the  vendee.  Before  such  a  title  can  be 
recognized  as  a  legal  one,  there  must  be  established  some  secret  trost 
in  the  holder  of  the  legal  title  for  the  benefit  of  the  judgment  debtor 
that  is  fraudulent  as  against  creditors.  Otherwise,  prima  facie  legal  * 
titles  might  be  multiplied  ad  infiniiam,  through  sheriffs*  sales  upon 
jadgments  that  were  against  entire  strangers  to  the  property.  Had 
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aueh  a  legal  adjadioation  been  bad  prior  to  the  filling  of  this  libel, 
that  adjudication,  together  with  the  sheriff' b  bill  ol  sale,  would  have 
presented  a  l^al  title  proper  to  be  enforced  in  the  admiralty.  In 
this  case  no  such  adjadioation  has  been  had.  And  the  court  is  called 
upon  in  this  action  to  investigate  that  question,  and  to  find  a  secret 
irnst  and  fraud  against  creditors,  as  between  Conov&r,  a  judgment 
debtor,  and  Kisley,  who  all  along  has  been  in  actual  possession,  and 
had  the  apparent  legal  title.  This  is,  in  fact,  the  single  subject  of 
litigation.  The  object  of  the  suit  is  the  same  as  that  of  a  bill  in 
equity  for  relief  against  a  secret  tmst  and  a  fraud  against  creditors. 
This  is  precisely  such  a  bill  as  Story,  J.,  says,  in  Andrews  v.  Essex, 
etc.,  3  Mason,  6,  16,  should  not  be  entertained  in  the  admiralty. 
There  is  no  reason  in  this  case  to  depart  from  this  established  rule. 
The  transactions  involved  in  the  inquiry  have  no  reference  to  mari- 
time affairs,  except  the  accidental  circumstance  that  the  property 
which  is  the  subject  of  the  alleged  secret  trust  and  fraud  against 
creditors  is  a  vessel.  The  purchaser  at  the  sheriff's  sale,  having 
never  acquired  possession,  must  rely  upon  his'remedies  at  common, 
law  or  in  equity  to  establiBh  and  perfect  his  right,  if  he  has  any. 

This  court  cannot  be  made  the  mere  instrument  of  enforcing  the 
ooUeotioiL  of  debts  against  fraudulent  judgment  debtors  by  means  of  a 
suit  like  this,  which  is  practically  a  bill  in  equity  in  aid  of  a  purchaser 
under  an  execution.  Such  a  proceeding  is  not  only  wholly  foreign  to 
the  objects  of  an  admiralty  court,  but  is  unnecessary  as  a  legal  pro- 
ceeding. The  rnles  applicable  to  the  sales  of  part  interests  in  ships 
azB  in  general  those  that  apply  to  other  tenants  in  common.  The 
Two  Marys,  10  Fed.  Bep.  919,  928.  A  sheriff  selling  such  part  in- 
terests upon  execution  is  authorized  to  take  possession  of  the  whole 
property,  and  to  deliver  the  whole  to  the  purchaser.  Mersereau  v. 
Norton,  15  Johns.  179;  PhiUips  v.  Cook,  24  Wend.  389,  306;  Wad- 
deU  V.  Cook,  2  ffiU,  47,  49,  note;  Smitk  v.  Orser,  43  N.  Y.  132;  At- 
kifuY.  Saxton,  77  N.  T.  195.  In  selling  against  a  judgment  debtor  not 
holding  the  apparent  title,  he  may  require  full  indemnity  before  pro- 
ceeding ;  and  lawful  owners,  whose  possession  is  disturbed  by  the  sher- 
iff, may  look  to  him  and  to  his  indemnitors  for  satisfaction.  It  is 
even  doabtful  whether  a  sale  by  the  sheriff  without  thus'  exercising 
his  lawfal  dominion  over  the  property  sold  should  be  sustained  as 
valid.  Ready.  McLanahan,  47  N.  Y,  Super.  Ct.  275.  Such  a  course 
directly  tends  to  litigation,  and  the  sacrifice  of  property  through  nom- 
inal sales  for  a  nominal  consideration  only.  In  the  present  case  nine- 
teen thirty-seconds  of  a  vessel,  worth  several  thousand  dollars,  ap- 
pears to  have  been  thus  sold  for  $160.  If  this  court  had  full  discretion 
to  entertain  a  suit  of  this  character,  it  would  not  be  inclined  to  exer- 
cise it  under  such  circumstances,  bnt  would  remit  the  parties  to  their 
legal  or  equitable  rights  in  other  tribunals. 

In  the  ease  of  Tke  Amelia,  6  Ben.  475,  the  libelant  presented,  as 
in  this  case,  a  bill  of  sale  from  one  who  it  was  asserted  had  the  equi- 
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table  right.   This  conrt  regarded  the  snii  as  one  merely  to  enforce  the 
vendor's  equitable  claim,  and  refused  to  entertain  it.    Upon  appeal 
to  the  circuit  the  decision  was  affirmed.    The  opinion  of  Johnson,  J., 
nnpubliahed,  is  snbjoined  hereto.^ 
The  libel  mast  be  dismissed,  bat  without  oosts. 


P0BB»IOH— LSQAL  AND  EQUITABLE  TiTLES. 

T.  built  the  yiicht  A.  for  D.,  and  thereafter  accepted  part  of  the  purchase  noiiey, 
and  was  present  when  D.  sold  her  to  one  H.  by  bill  of  sale,  and  performed  other 
acts  whicn  indicated  that  he  considered  himself  no  longer  the  owner  of  the  yacht ; 
but  the  title  bad  never  passed  from  him  by  any  instrument  of  transfer,  or  by  abso- 
lute delivery,  and  be  subsequently  claimea  the  ownership.  On  suit  brooRbt  by  U. 
to  recurer  possession,  held,  that  the  legal  title  hod  never  passed  front  T.,  and.  aa 
against  a  le^l  title,  an  admiralty  court  will  not  uudertake  to  enforce  an  equitable 
title. 

In  Admiralty. 

JoHNSOH,  J.  The  fa^  found  in  this  ease  appear  in  the  findings  placed 
on  file,  and,  so  far  as  the  material  question  is  concerned,  do  not  differ  in  sub* 
stance  fi'om  those  which  appeai-ed  in  the  district  court.  The  legal  title  to  the 
vessel  did  not  paaa  from  Towns,  the  builder,  to  Doncomb  by  any  instrument 
oi  transfer,  nor  was  there  atij  absolute  delivery  of  the  yacht.  It  was  part 
of  the  agreement  that  a  bill  of  sale  should  be  executed  when  the  agreement  on 
the  part  of  Doncorab  was  fully  performed,  and  this  time  never  arrived.  The 
ease,  therefore,  is  substantialiy,  as  it  is  stated  in  the  opinion  of  the  district 
court,  an  attempt  to  enforce  an  equitable  interest  as  against  alegal  title.  This 
the  court  of  admiralty  does  not  undertake.  When  it  proceeds  in  a  petitory  suit, 
it  proceeds  upon  legal  title.  Kellum  v.  Emerson,  2  Curt.  79;  The  8.  C.  Ive», 
Newb.  205;  The  John  Jay,  SBla,Utht.Q7,  69;  2  Fars.Shipp.  &  Adm.  237,  note 
2.  I  do  not  find,  and  have  not  been  referred  to,  any  case  which  has  been  de- 
cided in  this  circuit,  or  in  the  supreme  court  of  tlie  United  States,  which  holds 
a  different  doctrine;  and  I  should  be  very  unwilling  to  undertake  to  intro- 
duce a  new  and,  at  the  least,  a  doubtful  rule,  in  a  case  where  my  decision 
could  not  be  reviewed,  and  would  be  a  controlling  precedent.  If  such  a  rule 
existed  there  could  not  fail  to  be  numerous  cases  in  which  it  must  have  been 
acted  on.  In  Ward  v.  Peck,  18  How.  267,  the  claimant's  case  d^nded  on 
matters  clearly  within  the  admiralty  jurisdiction, — the  power  of  a  master  to 
sell  the  ship, — and  the  libelant's  had  the  legal  title  unless  it  had  been  divested 
by  the  master's  sale;  and  their  legal  title  was  sustained.  There  are  other 
cases  of  this  class,  but  they  are  not  thought  to  conflict  with  the  Views  ezpiessed 
in  this  oas'e  by  the  district  court,  and  which  I  have  adopted. 

The  decree  must  be  affirmed,  with  costs. 


>The  Amelia. 
iCXreaU  Obwt,  B.  D.  New  TorL  July  19, 1877.) 
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Thb  Ghablbs  Allen. 
{Dittriet  Vourt,  8.  V.  New  York.   Maich  10,  1886.) 

1.  Towage — Evidehck — Towage  Rkceipt — Cabtikq  Off  in  Oale. 

The  steam-tug  C.  A.  took  Id  tow  the  bark  £. ,  bound  to  sea  from  the  lee  of 
Btaten  islaDd,  to  tow  her  down  the  bay  of  New  York.  The  wind  was  high  at 
thatime,and  the  pilot  of  the  tug,  before  starting,  loJd  the  pilot  of  the  bark  that 
if  the  wind  increased  the  tug  would  be  obliged  to  cast  oil  before  reacbiug  buoy 
Ko.  8,  at  the  upper  end  of  the  Hwash  channel,  and  tltat  the  bark's  pilot  sliould 
be  on  tbe  lookout  for  that  contingency,  to  which  the  latter  assenlcd.  The 
wind  did  increase  until  tbe  tug  was  in  imminent  danger  of  swamping ;  where- 
upon she  gave  several  short  whistles,  to  indicate  that  she  was  about,  to  leave 
the  bark,  and  then  cast  oB  the  hawser.  The  bark  attempted  to  make  sail  and 
get  to  sea,  but  grounded  on  the  Romer  sboal.  Thii  suit  was  brought  against 
the  tug  for  not  havingtaken  the  bark  "  to  sea,"  as  itwas  alleged  she  agreed  to 
do,  and  for  negligence  in  abandoning  her  in  an  improper  and  dangerous  place. 
A  towage  receipt,  reciting  that  the  bark  was  to  be  taken  "to  sea  for  920," 
signed  by  one  G.,  who  procured  the  towage  for  the  bark,  and  delivered  to  the 
master  of  the  bark,  was  put  in  evidence.  The  $20  was  not  paid.  Held,  that  no 
authority  was  shown  on  the  part  of  G.  to  bind  the  bark,  and,  moreover,  that  the 
receipt  was  superseded  by  the  subsequent  conversation  betweon  tbe  pilots, 
a.  Bamb — NaonQKNOK— Pekil  or  the  &ba— Ehrok  op  Judgment. 

Two  courses  were  open  to  the  bark  la  the  place  where  she  was  cast  off:  to 
anchor,  or  to  attempt  to  get  to  see.  She  chose  the  latter,  and  events  proved  that 
it  was  an  error  of  judgment  on  the  part  of  her  pilot.  fiWd*  that  the  tug  was 
liable  only  on  proof  of  negligence;  that  is,  the  want  of  such  reasonable  care 
and  skill  as  the  circumstances  demanded.  No  negligence  could  be  attributed 
to  her  for  starting  at  tbe  time  she  did.  She  continued  to  tow  the  bark  up  to  the 
very  last  moment  that  her  own  safetr  would  permit,  and  she  cast  ofl  under  an 
undoubted  compulsion  from  perils  oi  the  seas,  and  in  a  position  where  the  bark 
had  a  fair  option  to  continue  under  sail  or  to  anchor;  und  the  libel  was  there- 
fore dlnniased. 

In  Admiralty. 

Bntler,  Stillman  d  Hubha/rd  and  W.  Mynderse,  for  libelant. 
Ben*dict,  Taft  d  Benedict^  for  claimantB. 

Bbowk,  J.  At  about  9  o'clock  or  a  little  after,  on  January  17, 
1885,  tbe  Swedish  bark  Elida,  lying  off  Staten  island  ready  for  sea, 
was  taken  in  tow  by  tbe  steam-tug  Cbarles  Allen,  to  be  towed  down 
the  bay.  Tbe  bark  had  on  board  a  Sandy  Hook  pilot,  between  whom 
and  the  pilot  of  the  Charles  Allen  there  was  a  brief  conversation  in 
regard  to  the  distance  that  the  tog  was  expected  to  go.  The  pilot  oi. 
the  tug  testified  that  he  said  to  bim  that  if  the  wind  should  increase 
much  be  would  be  obliged  to  cast  off  before  reaching  buoy  No.  8, 
which  is  on  the  east  side  of  the  Swash  channel,  and  that  ha  was  to 
be  upon  the  lookout ;  and  that  the  pilot  of  the  bark  assented.  Two 
or  tluree  of  tbe  tog's  hands  confirm  this  account.  The  pilot  of  the  bark 
testified  that  the  pilot  of  the  tug  said  that  he  would  leave  him  at  buoy 
No.  8.  There  was  a  gale  blowing  at  tbe  time  from  the  south-west, 
tmt  its  severity  was  not  felt  in  tbe  lee  of  Staten  island,  where  the 
vessel  was  then  lying.  At  a  quarter  past  10,  on  reaching  buoy  No. 
13,  known  as  tbe  Blbow  buoy,  below  Staten  island,  the  full  force  of 
the  gale,  which  was  then  from  the  westward,  began  to  be  felt.  Tbe 
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tow  kepi  on  about  half  an  hour  longer,  when  Bhe  was  compelled  by 
the  fury  of  the  wind  and  the  sea  to  eaet  off  her  hawser  and  retnm. 
She  gave  two  or  three  signal  whifitles  during  about  five  minute^  be- 
fore casting  off,  which  were  heard  by  the  captain  of  the  bark,  but 
were  not  heard  by  the  pilot,  according  to  his  own  testimony ;  and  the 
cast-off  hawser  was  not  taken  aboard.  At  that  time  only  the  fore- 
top-mast  staysail  and  maintop-mast  staysail  and  jib  had  been  set,  the 
crew  having  been  delayed  in  making  sail  in  consequence  of  the  an- 
chor's fouling  with  the  chain  when  raised.  The  bark  afterwards 
passed  clear  of  buoy  No.  8,  leaving  it  a  length  or  two  only  on  her  port 
side;  but  not  having  sufficient  sail  set  to  be  wholly  manageable, 
through  the  force  of  the  westerly  gale  and  the  ebb-tide,  which  sets  to 
the  eastward,  she  grounded  upon  the  Bomer  shoals,  between  buoy 
No.  8  and  the  stone  beacon,  somewhat  nearer  the  latter.  This  libel 
was  filed  against  the  tug  for  not  having  taken  the  bark  as  far  as 
buoy  No.  8,  which  it  is  alleged  she  agreed  to  do;  and  also  for  negli- 
gence in  abandoning  her  at  an  improper  and  dangerous  place. 

1.  Tbe  receipt  put  in  evidence  reciting  that  the  bark  was  to  be  taken 
"to  sea,"  is  not  proved  in  a  manner  sufficient  to  bind  the  bark.  No 
authority  is  shown  in  Gundersen,  who  signed  it,  to  represent  the  bark 
or  her  owners.  As  a  memorandum  made  by  a  person  assuming  to 
procure  towage  for  the  bark,  it  was,  moreover,  superseded  by  the  con- 
versation subsequent  thereto  between  tbe  pilot  of  the  tug  and  the  pi- 
lot of  the  bark.  On  this  point  the  weight  of  evidence  is  clearly  to  the 
effect  that  the  tug  would  cast  off  whenever  compelled  to  do  so  by  in- 
creasing wind ;  and  that  the  pilot  of  the  bark  was  to  be  on  the  look- 
out for  this  contingency. 

2.  The  main  controversy  in  the  case  has  been  as  respects  the  place 
where  the  bark  was  in  fact  cast  off;  the  witnesses  from  tbe  latter  con- 
tending that  it  was  about  midway  between  the  middle  and  upper  buoys* 
of  the  Bomer  shoals  (Nos.  8  and  14)  and  near  to  the  easterly  line  of 
the  channel.  The  respondents  insist  that  she  was  cast  off  when  a 
little  below  tbe  tail  of  the  west  bank  and  near  the  westerly  shore  of 
the  channel;  that  is,  when  near  buoy  No.  13. 

I  am  satisfied  that  the  place  where  the  bark  was  cast  off  has  been 
put  by  the  libelant's  witnesses  much  too  near  buoy  No.  8  and  tbe 
easterly  side,  and  that  it  was  not  to  tbe  southward  of  the  upper  mid- 
dle buoy,  (No.  14,)  uortb-east  of  the  center  of  tbe  channel.  It  was 
probably  about  half  a  mile  to  the  northward  of  buoy  No.  14.  The 
testimony  of  several  disinterested  witnesses  confirms  this;  and  the 
bark's  reaching  buoy  No.  8  and  passing  to  the  westward  of  it,  under 
the  little  sail  she  made  use  of,  shows  that  she  undoubtedly  reached 
it  by  coming  from  the  north-west,  or  north  north-west.  Had  she 
come  down  along  the  easterly  side  of  the  channel  so  as  to  round  the 
Elbow  to  the  westward  of  buoy  No.  8,  there  is  no  reason  why  she 
should  not  have  gone  down  the  Swash  channel  in  the  same  manner, 
instead  <rf  grounding  as  ahe  did.   Having  been  east  off,  as  I  find, 
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somewhat  to  the  northward  of  buoy  No.  J.4,  the  bark  had  two  courses 
open  to  her :  either  to  anchor,  or  to  make  eaii  in  the  attempt  to  pro- 
ceed to  sea.   In  that  position  I  find  nothing  in  the  evidence  to  indi- 
cate  that  she  could  not  have  anchored  with  safety.    The  pilot  chose 
the  other  course,  of  attempting  to  proceed  to  sea.    The  topmast  stay- 
sails,  the  jib,  the  spanker,  and  fore  and  main  top-sails  were  all  set, 
or  most  of  them,  it  wonld  seem,  before  reach:  jg  baoy  No.  8,  though 
there  ia  a  little  difiFerence  in  the  testimony  of  the  brig's  witnesseB  on 
this  point.    The  spanker,  however,  was  taken  in,  and  the  main  top- 
sail was  blown  away  before  reaching  No.  8.    The  evidence  shows 
that  the  gale  at  this  time  was  very  violent,  marking  at  the  Eqnitable 
building  40  miles  an  hour;  between  11  and  12,  41  miles;  between 
13  and  1,  44  miles.    I  cannot  satisfactorily  make  oat  from  the  pilot's 
testimony  why,  after  setting  the  spanker,  the  foresail  was  not  set,  so 
as  to  obtain  sufficient  canvas  to  make  the  bark  manageable,  unless 
it  was  by  reason  of  the  violence  of  the  gale,  which  he  found  greater 
than  he  had  recognized  when  the  tng  cast  off.    According  to  his  own 
testimony,  buoy  No.  8  was  not  reached  for  some  30  minutes  after  the 
tug  had  left;  and  that  time,  he  says,  was  sufficient  to  set  sail  enough 
to  make  the  bark  manageable  and  follov  down  the  Swash  channel. 
If  this  view  be  correct,  the  proximate  cause  of  the  bark's  grounding 
was  an  error  of  judgment ;  I  do  not  say  a  blamable  error,  but  au  er- 
ror of  judgment,  nevertheless,  in  undertaking  to  make  sail  and  pro- 
ceed to  sea  in  a  gale  of  unnsnal  violence,  and  finding  only  too  late 
that  he  was  nnable  to  do  so  in  time  to  avoid  the  Bomer  shoals,  in- 
stead of  anchoring  at  once,  as  he  might  safely  bavo  done  when  cast  off. 

The  tug  can  be  held  liable  only  upon  proof  of  negligence;  that  is, 
a  want  of  such  reasonable  skill  and  care  as  the  circumstances  de- 
manded. In  the  ease  of  The  Margaret,  94  U.  S.  494,  497,  the  court 
say: 

"She  waa  not  an  insurer.  The  highest  possible  degree  of  skill  and  care 
were  not  required  of  her.  She  was  bound  to  bring  to  the  pert'ormancu  of  the 
duty  she  assumed  reasonable  skill  and  care,  and  to  exercise  ttiem  in  everything 
relating  to  thewoi^,  until  it  was  accomplished."  TheNiagarat  20  F&d.  Bbp. 
152;  The  M.J.  Cummingst  18  Fed.  Bep.  178. 

On  behalf  of  the  libelants  it  is  urged  that  when  the  tug  arrived  off 
lower  quarantine,  at  the  Elbow  buoy,  (No.  13,)  at  a  quarter  past  10, 
she  was  in  a  position  to  feel  the  full  force  of  the  gale;  and  that  the 
anemometer  shows  that  it  was  then  blowing  nearly  as  hard  as  it  did 
afterwards;  and  that  her  pilot  ought  to  have  anticipated  the  greater 
roughness  of  the  sea  further  down,  and  that  his  boat  would  be  unable 
to  live  in  it,  and  was  therefore  chargeable  with  want  of  due  care  and 
skill  in  continuing  on  beyond  buoy  No.  13.  But  since  I  have  no  doubt 
that  the  bark  was  in  fact  cast  off  above  buoy  No.  14,  she  would  have 
{ained  little  or  nothing  from  being  cast  ofi  at  some  other  point  further 
to  the  northward,  between  buoys  No.  14  and  No.  13.  She  would  have 
had  no  wider  space  to  leeward  and  no  better  anchorage  ground  ^  and 


D  giuzed  by 


410 


with  the  intention  which  her  pilot  had  of  taking  her  ont  to  sea,  if  was  to 
her  evident  advantage  that  the  tag  should  take  her  as  far  as  possible; 
and  it  was  the  duty  of  the  pilot  of  the  tng  to  do  so,  so  long  as  he  did 
not  thereby  deprive  the  bark  of  the  alternative  of  anchoring  in  safety, 
if  that  should  be  jndged  necessary. 

The  evidence  satisfies  me  entirely  that  the  tag  did  continue  towing 
up  to  the  very  last  moment  that  safety  to  herself  and  to  the  lives 
those  on  board  -of  her  would  permit.  No  negligence  can  be  attributed 
to  the  tug  in  starting  at  the  time  she  did.  The  weather  bureau  shows 
tiiat  from  7  to  0  the  wind  abated  from  87  miles  to  30;  between  9  to 
10,  from  30  to  29;  while  after  they  had  started,  between  10  to  11.  it 
increased  again  from  29  to  40  miles.  In  the  lee  of  Staten  island,  at 
the  time  of  starting,  the  wind  appeared  to  be  even  much  lesa  than 
it  actually  was.  The  pilot  of  the  tug  not  being  ohargeable  with  n^- 
ligenoe  in  starting  out,  and  as  he  oast  off  under  the  tmdonbted  com- 
pulsion  qf  imminent  danger  from  perils  of  the  seas,  uid  at  a  idaee 
that  afforded  the  bark  a  fair  opportunity  and  a  fair  option  either  to 
anchor  or  to  continue  on  under  sail,  as  her  pilot  might  deem  expe- 
dient, I  cannot  find  any  negligence  establiahed  against  the  tug,  and 
the  libel  must  therefore  be  dismissed. 


PRUIUDA  V.  GOENL.'  . 
(DitMet  Owrf,  5.  D.  Jftw  Tork.   March  14, 1885.) 
Ctauimit— UmBAWORTHcraas  or  Ywacst—lmmkxam  OtniPAinas— JuDomrr  op 

KXPKRTB. 

The  libelants  chartered  their  ship,  the  P.  B.,  to  the  respondents  to  cartyoU 
to  Trieste,  and  in  the  charter-party  the  ship  was  warranted  to  be  seaworthj. 
The  respondents  applied  to  seTeral  insurance  companies  hera  and  is  Europe  for 
Insnrtince  on  the  cargo,  but  after  an  inspection  by  the  sorreyor  of  one  of  the 
principal  marine  insurance  companies,  who  reported  the  vessel  unseawortbr, 
the  companies  generally  refused,  and  the  rwpoadunts  were  unable  to  obtain 
insurance,  whereupon  they  threw  up  the  charter,  and  the  owner  brought  nit 
against  the  charterers  for  the  i^reach  of  contract.  The  vessel  took  another 
charter  and  performed  the  voyage  In  safety.  Ildd,  that  the  warranty  of  sea- 
worthint'83  is  a  warranty  that  the  vessel  is  in  such  a  fit  condition  for  all  the 
ordinary  hai^rds  of  the  contemplated  voyage  as  to  be  approved  seaworthy  in 
the  judgment  of  impartial  and  exporicnccu  men  versed  in  the  business ;  that 
the  test  ia  not  whether  the  vessel  may  possibly  make  one  or  several  voyages 
without  fonndering,  but  whether  she  is  so  staunch  in  her  character  as  to  approve 
herself  fit  for  navigation  in  the  eyes  of  competent  men ;  that  in  this  case,  in 
view  of  the  almost  UDanimoas  refusal  to  Insure  on  the  part  of  the  insurance 
companies,  who  are  bo  experienced  and  competent,  and  of  the  direct  eridenoe 
of  serious  defects  in  her  hull,  the  respondents  wece  juatifled  in  abandoniDg 
the  charter ;  and  the  libel  should  be  dumissed. 

In  Admiralty, 

This  libel  in  ptr$onam  was  filed  to  reeover  damages  for  the  respond- 
■Beportwl  by  R  IX  A  Bdward  Benedict,  Bsqa.,  of  the  New  Tork  bar. 
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cuts*  breach  of  a  charier-party,  in  refaeing  to  load  the  ship  Podeata 
Bazzojii.  on  the  alleged  ground  of  unsea worthiness.    The  vessel  be- 
longed to  Trieste,    8he  oame  to  this  country  in  ballast,  and  arrived  at 
Delaware  breakwater  in  June,  where  she  was  left  by  her  owner,  who 
came  to  NewTork,  and  through  brokers  chartered  her  to  the  respond- 
ents for  a  voyage  from  New  York  to  Trieste  to  carry  8,000  cases  of 
petroleum.    At  the  time  of  the  charter  it  was  stated  to  the  charterers 
that  she  was  classed  as  "A  1^"  in  the  American  Lloyds ;  bat  this  be- 
ing ref<arded  as  a  low  rank  for  insurance  purposes,  the  charterers  pre- 
ferred thai  Btatement  of  classification  to  be  omitted  from  the  char- 
ter-party; and  instead  the  word  "seaworthy**  was  inserted  in  writing 
among  the  warranties  of  the  owner,  no  class  of  rating  being  stated. 
The  charterers  bad  no  previous  opportunity  of  inspecting  the  ship. 
On  applying  for  insurance  of  the  intended  cargo,  difficulty  was  found 
on  aeoonnt  of  the  unsatisfactory  rating  of  the  ship.    On  her  arrival 
an  inspection  was  made  by  the  surveyor  of  one  of  the  principal  ma- 
rine insurance  companies,  who  reported  about  one-third  of  her  deck- 
beams  in  her  upper  and  lower  decks,  between  the  fore  and  mizzen 
masts,  materially  decayed ;  defects  in  a  number  of  the  knees ;  and  the 
water-ways  too  much  open  to  admit  of  caulking ;  and  the  defects  con- 
cealed.   She  was,  accordingly,  reported  by  him  as  unseaworthy,  and 
insurance  was  refused.  Various  other  ap^ieations  were  made  for  in- 
surance in  this  country,  and  also  by  telegraph  to  insnrers  in  London, 
Rotterdam,  Hamburg,  and  Trieste.    None  could  be  obtained,  except 
on  one-fourth  of  the  cargo  by  the  Phoenix  company  here,  and  one 
offer  abroad  to  take  one-fifth  if  the  other  four-fifths  could  be  placed, 
which  the  charterers,  with  all  their  efforts,  were  not  able  to  do.  These 
negotiations  and  efforts  occupied  the  time  from  June  30th,  when  the 
vessel  had  arrived  in  New  York  and  reported  her  readiness  to  receive 
the  cargo,  to  the  twentieth  of  July,  when  the  charterers  gave  their 
final  refusal  to  load  the  vessel.   In  the  mean  time  repeated  requests 
had  been  made  to  the  captain  to  have  certain  repairs  put  upon  the 
vessel  in  dry-dock.    The  charterers,  for  that  purpose,  bad  offered  to 
advance  a  portion  ofljthe  freight.    These  offers  were  refused,  as  well 
as  any  repairs,  the  daptain  claiming  that  the  vessel  was  seaworthy, 
and  that  any  repairs  desirable  could  be  made  cheaper  at  Trieste. 
Dorii^  this  time  the  market  for  freight  was  a  rising  one.    The  re- 
spondents subsequently  shipped  the  same  cargo  by  another  vessel  at 
an  increased  freight  of  $3,200;  while  the  vessel,  after  this  refusal, 
proceeded  to  Philadelphia,  where  she  obtained  a  similar  cargo  at  an 
increased  freight  of  $1,600,  which  in  the  libel  is  offered  to  be  offset 
against  claims  for  demurrage  daring  the  delay  the  ship  was  pat  to  in 
this  port,  and  for  lier  expenses  in  coming  and  going,  until  her  subsc- 
qaent  charter,  amounting,  over  and  above  this  offset,  to  $5,262.90. 
Ibe  cargo  mentioned  in  the  charter  was  of  the  value  of  about  $40,000. 
Beebet  Wilcox  dk  Uobh$t  for  libelant. 
Ja$.  K,  Hill  and  Wing  dt  Skoudy,  for  respondents. 
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Bbown,  J.  The  charter-party  containB  a  warranty  that  the  vessel 
shall  be  "eeaworthy,  and  in  all  respocts  tight,  staunch,  strong,  and 
every  way  fitted  for  suoh  a  voyage."  This  is  not  a  warranty  that 
the  charterers  could  get  insurance,  but  it  is  a  warranty  that  the  vessel 
was  insurable;  that  is,  a  proper  subjeet  for  iasuranoe  at  the  ordi- 
nary rates  for  such  a  cargo  and  such  a  voyage.  The  Vlnceanett  3  Ware, 
171,  178.  The  fact  that  certain  insurance  companies  refused  insur- 
ance is  not,  indeed,  conclusive  evidence  that  the  ship  was  not  sea- 
worthy; nor  is  the  fact  any  more  conclDsive  that  the  ship  was  sea- 
worthy, that  she  made  a  subsequent  voyage  without  foundering.  Sea- 
worthiness is,  indeed,  a  fact  to  be  ascertained  and  determined  like 
any  other  question,  of  fact.  Qnestions  of  seaworthiness  arise  mostly 
after  a  loss  has  happened.  But  where  a  well-grounded  suspicion  of 
unfitness  arises  before  loading,  under  a  warranty  of  seaworthiness, 
a  merchant  is  not  required  to  put  his  cargo  on  board  and  ran  the  risk 
of  her  foundering,  before  determining  whether  the  ship  is  seaworthy  or 
not,  or  whether  the  warranty  in 'the  charter-party  is  oomplied  with. 
The  question  must  be  determined  beforehand  upon  the  judgment  of 
tltose  most  competent  to  decide.  Such  a  warranty,  moreover,  has  ref- 
erence to  the  necessities  of  business,  and  to  the  universal  if  not  nec- 
essary practice  of  insuring  cargoes.  Practically,  therefore,  the  war- 
ranty of  seaworthiness  is  a  warranty  that  the  vessel  is  in  snoh  a  fit  con- 
dition for  all  the  ordinary  hazards  of  the  contemplated  voyage  as  to  be 
approved  as  seaworthy  in  the  judgment  of  impartial,  competent,  and 
experienced  meu  versed  in  that  business.  There  is  no  other  possible 
way  in  which  the  charterer  can  determine  such  a  question,  or  decide 
whether  he  may  safely  load  the  vessel,  or  whether  he  is  bound  to 
load  her.  Such  is  the  practical  test  which  the  charterer  has  the 
right  to  apply,  and  which  the  ship  must  bear,  or  else  the  charter  may 
be  rightly  thrown  up. 

In  this  point  of  view,  the  almost  unanimous  refusal  of  the  several 
insurance  companies  to  insure  the  cargo  upon  this  vessel,  not  being 
limited  to  rate,  becomes  very  strong  presumptive  evidence  of  the  un- 
seaworthiness of  this  vessel  in  the  judgment  of  Chose  most  especially 
called  upon  to  examine  and  determine  such  quflstnons.  This  was  fol- 
lowed up  further  proof  of  a  careful  examination  by  a  surveyor  sent 
for  the  purpose  to  determine  whether  insurance  should  be  taken  or 
not.  There  is  nb  reason  to  infer  any  bias  in  this  case  against  the 
ship.  The  business  of  insurers  is  to  insure  all  vessels  fit  for  insur- 
ance. There  are  the  same  competitions  in  this  business  as  in  others. 
The  examination  disclosed  a  greater  amount  of  decay  in  the  essential 
parts  of  the  ship  than  Lord  Eldon,  in  the  ease  of  Douglat  v.  ScougaU, 
4  Dow,  269,  considered  undoubted  proof  of  unseaworthiness.  On  thia 
examination  the  ship's  carpenter  accompanied  the  surveyor,  and  made 
the  borings  testified  to;  and  neither  he  nor  any  other  witness  has  been 
called  to  qualify  the  surveyor's  testimony  as  to  the  defects  pointed 
out. 
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Maoh  additional  testimony  was  given  upon  this  subject  on  the 
question  of  seaworthiness,  all  of  which  I  have  ooneidered ;  but  in  mj 
judgment  it  does  not  materially  affect  what  has  been  said  above. 
The  teat  is  not  whether  the  ship  may  possibly  make  one  or  several 
voyages  without  foundering,  but  whether  she  is  so  staunch  in  her 
character  as  to  approve  herself  as  fit  for  the  navigation  contemplated, 
in  the  judgment  of  competent  men,  according  to  the  customs  and 
us^es  of  the  port  or  country ;  and  this,  clearly,  this  vessel  was  not  in 
a  condition  to  do.  The  Veata,  6  Fed.  R&f.  532;  The  Titania,  19  Fbd. 
Bef.  101,  105-107;  Tidmar$k  t.  Washington  Ins.  Co,  4  Mason,  439, 
441;  The  Orient,  16  Fbd.  Bbp.  916;  French  v.  Newgasa,  8  C.  P.  Div. 
163. 

In  ibis  case  there  is  no  possible  suspicion  that  the  respondents 
were  actuated  by  any  other  motives  than  to  avoid  great  risk  of  loss 
through  their  inability  to  obtain  insurance  of  the  cargo,  notwithstand- 
ing great  exertions  to  do  so.  It  was  greatly  to  their  interest  to  load 
the  vessel,  if  she  were  a  fair  risk,  since  freights  were  rising ;  and  they 
finally  effected  a  new  charter  in  place  of  this  one  at  a  greatly  inereased 
cost.  The  refusal  of  insurance  had  reference  solely  to  the  unsatis- 
factory condition  of  the  ship.  To  hold  a  charterer,  under  such  cir- 
cumstances as  appear  in  this  case,  bound  to  load  the  ship  and  become 
his  own  insurer,  would  in  my  judgment  defeat,  in  a  great  measure, 
the  very  purpose  of  the  covenant  of  seaworthiness,  and  impose  upon 
the  charterer  an  alternative  and  a  risk  never  intended  by  this  con- 
tract. The  ease  of  The  Vesta,  supra,  is  applicable  here,  and  com- 
mends itself  to  my  judgment.  I  do  not  impugn  the  good  faith  of  the 
master  in  his  belief  that  this  vessel  could  actually  cross  the  Atlantic 
in  safety,  as  she  actually  did.  Nevertheless,  I  am  quite  satisfied  that 
she  was  not  in  such  a  sound  and  staunch  condition  as  to  meet  the  ap- 
proval of  competent  and  impartial  judges  as  to  seaworthiness,  and 
that  the  respondents  were  therefore  justified  in  refusing  to  load  her. 

The  libel  must  therefore  be  dismissed,  with  costs. 


The  Titah. 
The  Hills. 
{(Xrouit  OouH,  3.  D.  New  Tcrk.  Hanh  20, 188S.) 

1.  CoLLiaiOUT— ITEQLiaKNCB  OF  PlLOT  ACTING  AS  MaSTEK  —  lUJtTET  TO  DhCK 

Hahd— Fei,m>w-8brtantb. 

A  deck  hand  who  was  not  on  duty,  and  had  no  p&rt  in  the  Davigation  of  the 
vessel,  may  recover  for  an  injury  causcil  by  a  collision  due  to  the  negligence  of 
a  pilot  who  was  at  the  time  in  command ;  following  Ohieaaot  M.  <»  S.  J*.  Ry.  Co, 
T.  Bo»»,  6  Sup.  Ot.  B«p.  184. 
3.  bAXB— LOO^HTT. 

It  U  only  when  a  lookout  would  nave  beea  of  no  service  in  guardlog  against 
a  collision  that  his  absence  can  be  excused. 
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8.  SaHK— PBBBDllPnOK  AS  TO  OB8BHTJL3IOT  OF  RuLES  OP  ITaTIGATHW. 

While  ordinarily  a  vessel  has  a  right  to  assume  that  another  vessel  is  not  dere- 
lict in  the  obserrance  of  the  rules  of  navigation,  this  presumption  is  not  to  be 
carried  so  far  as  to  exonerate  her  from  ordinary  precautions  on  her  owji  part,  ox 
to  excuse  her  from  the  consequences  of  a  mistake,  when,  by  alight  exertion  and 
without  any  peril  to  herself  or  other  vessels,  she  coald  certainTy  avoid  hazard. 
4.  Same— LioHTs— Obsehvation. 

The  rule  requiring  lights  may  ai  well  be  disregarded  altogether  u  to  be  only 
partially  complied  with,  and  in  a  way  which  fails  to  beof  any  real  service  in  in- 
dicating to  other  vessela  the  position  and  course  of  the  one  carryiitg  them. 

In  Admiralty. 

Owen  d  Gray  and  Ptt&r  Cantine,  for  appellants. 

Peekham  d  Tyler^  for  appellee. 

Wallace,  J.  Upon  the  proofs  it  Beams  perfectly  clear  that  both  the 
Titan  and  the  Hills  were  in  fault  for  the  collision  by  reason  of  which 
the  libelant  was  injured.  The  collision  took  place  about  7  o'clock  in 
the  evening  of  September  22, 1SS2,  in  the  Hudson  river,  about  1,000 
feet  out  from  the  Jersey  shore,  somewhat  above  the  Favonia  ferry 
slip.  The  tide  was  ebb,  running  about  three  miles  an  hour;  the  wind 
was  light,  and  the  night  was  gray  but  fairly  clear.  The  Titan  was 
proceeding  u^  the  river  bound  for  Hoboken,  against  the  tide,  at  a 
speed  of  about  four  miles  an  hour,  on  a  line  with  the  westerly  shore 
but  heading  in  somewhat  towards  the  shore,  towing  the  float  Mohawk, 
which  was  heavily  loaded  with  two  rows  of  railway  cars,  and  muB 
lashed  to  her  starboard  side.  The  float  as  lashed  projected  some  20 
feet  beyond  the  bow  of  the  Titan,  and  had  an  umbrella  or  shed  roof 
which  sloped  on  each  side  to  within  about  six  inches  of  the  top  of  the 
cars.  Tins  umbrella  obscured  the  green  light  on  the  starboard  side 
the  Titan  so  that  it  did  not  show  a  uniform  and  unbroken  light 
from  right  ahead  to  two  points  abaft  the  beam  on  the  starboard  side, 
and  there  was  no  green  light  on  the  starboard  side  of  the  float.  The 
Hills  had  left  the  New  York  side  at  Twenty-third  street  bound  for  Jer- 
sey City,  light,  and  proceeded  on  her  course  down  the  river  and  bear- 
ing to  the  westward  at  a  speed  of  about  15  knots  with  the  tide.  She 
had  no  lookout,  but  her  pilot,  who  was  acting  at  the  time  as  master, 
and  was  at  the  wheel  in  the  pilot-house,  saw  the  Titan  when  nearly 
half  a  mile  away.  He  was  able  to  see  the  vertical  white  lights  of  the 
Titan  and  the  white  light  of  the  float,  but  he  was  unable  to  see  the 
green  light  of  the  tug  because  it  was  obscured  from  view  by  the  oars 
and  the  umbrella  of  the  float.  Not  seeing  the  green  light  he  assumed 
the  tug  and  float  were  going  down  the  river,  and  kept  rapidly  ap* 
preaching  them  at  full  speed.  Soon  after  seeii^  the  tag  and  float  he 
observed  the  ferry-boat  Gould,  which  had  left  her  ferry  at  Hoboken 
and  was  coming  by  to  the  westward  of  the  Titan  about  1 50  feet  away, 
and  passed  across  the  Titan's  bow,  but  as  be  supposed  across  her  stem. 
The  Gould  gave  a  signal  of  two  whistles  to  the  HiUs  and  the  Hilla 
responded  by  a  like  signal.  The  Titan  supposing  the  signal  of  the 
Hills  in  answer  to  the  Gould  was  a  signal  to  herself  answered  the 
Hills  signal  with  two  whistles,  hot  the  pilot  of  the  Hills  supposed 
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these  were  a  signal  to  the  Gould.  The  Hills  starboarded  somewhat 
for  the  Grould  and  passed  her  on  her  port  side  a  couple  of  hundred 
feet  away,  and  then  her  pilot  when  within  100  feet  of  the  Titan,  still 
assnming  that  the  Titan  was  going  down  the  river  and  seeing  that  a 
collision  with  her  was  imminent,  hard  ported  his  wheel  to  go  under 
her  stem.  The  result  was  that  the  Hills  oame  into  collision  with  the 
bow  of  the  floati  and  the  shook  was  so  severe  that  the  libelant,  who 
was  on  the  Hills,  was  thrown  down  and  his  skull  was  fractured.  The 
Hills  could  have  avoided  the  collision  with  proper  effort  at  the  time 
she  oame  abreast  the  Gould,  being  then  about  100  yards  away  from 
the  Titan.  She  maintained  her  full  speed  from  the  time  her  pilot 
first  saw  the  Titan  to  the  time  of  the  oolliaiou. 

If  the  pilot  in  charge  of  the  Hills  was  warranted  in  assuming  that 
the  Titan  was  going  down  the  river  as  he  was  overtaking  and  intend- 
ing to  pass  her,  he  assumed  the  responsibility  of  passing  her  safely, 
and  unless  he  allowed  ample  distance  for  the  purpose,  he  was  bound 
to  slacken  speed,  and  if  need  be  to  reverse  in  order  to  avoid  collision. 
In  this  behalf  it  was  his  duty  to  maintain  a  diligent  observation  in 
order  to  govern  himself  as  eircumstances  might  require.  Instead  of 
doing  this,  he  found  his  vessel  within  100  feet  of  the  Titan,  bearing 
upon  her  float  amid-ships,  and  sought  to  save  a  collision  by  the 
maneuver  in  extremis  of  hard  porting  his  wheel.  For  a  distance  of 
nearly  half  a  mile  his  view  was  unobecured,  except  for  the  brief  inter- 
val when  the  Gould  was  between  him  and  the  Titan.  Probably  he 
relied  upon  his  first  observation  when  he  conoluded  the  Titan  was 
going  down  the  river,  and  relying  upon  this  he  permitted  his  atten- 
tion to  be  distracted  by  watching  the  Gould.  Undoubtedly  the  appear- 
ance of  the  Titan  and  her  float  with  their  vertical  white  lights  appar- 
ently in  a  elnster,  while  the  vessels  were  approaching  each  other, 
with  no  background  by  which  to  determine  readily  in  which  direction 
the  lights  were  moving,  and  no  green  or  red  light  to  indicate  that  she 
was  approaching,  was  well  calculated  to  mislead  the  pilot  of  the  Hills. 
But  it  seems  impossible  to  believe  that  the  real  situation  would  not 
have  been  discovered  if  proper  diligence  had  been  exercised.  The 
Hills  should  be  held  in  fault  for  not  having  a  lookout. 

It  is  only  when  a  lookout  would  have  been  of  no  service  in  guard- 
ing against  a  collision  that  his  absence  pan  be  excused.  The  situa- 
tion here  was  peculiarly  one  in  which  the  observation  and  judgment 
of  a  lookout  might  have  been  useful.  It  was  one  of  those  doubtful 
situations  in  which  different  points  of  observation  might  suggest  dif- 
ferent conclusions  and  in  which  two  men  might  form  a  different  opin- 
ion from  the  same  stand>point.  There  was  enough  in  the  rapidity 
with  which  the  vessels  were  approaching  each  other  to  attract  at- 
tention and  suggest  the  probability  tbat  they  were  not  going  in  the 
same  direction.  The  Hills  was  also  in  fault  for  pursuing  such  a  high 
rate  of  speed  at  night,  and  with  the  tide,  upon  waters  customarily 
traversed  by  numerous  vessels,  when  she  was  rapidly  neoring  a  tow. 
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Thd  Bitnation  required  a  high  degree  of  vigilance  and  oironmspeotion, 
yet  she  disregarded  every  rule  of  prudent  navigation  in  reliance  upon 
an  hypothesis  which  might  be  erroneous,  and  proved  to  be  bo.  While 
ordinarily  a  vessel  has  a  right  to  assame  that  another  vessel  is  not 
derelict  in  the  observance  of  the  rules  of  navigation,  this  presumption 
is  not  to  be  oarried  so  far  as  to  exonerate  her  from  ordinary  precau- 
tions on  her  own  part,  or  to  excuse  her  from  the  coDsequences  of  a 
mistake,  when  by  a  slight  exertion  and  without  any  peril  to  herself 
or  to  other  vessels  she  could  certainly  avoid  hazard.  There  was  am- 
ple room,  plenty  of  time,  and  no  intervening  obstacles  in  the  way  of 
perfect  safety  if  the  Hills  had  slackened  speed  while  she  was  passing 
the  Gonld.  After  this,  it  was  obvious  that  the  danger  of  collision 
with  the  Titan  was  imminent,  and  she  should  have  been  stopped  and 
reversed.  Instead  of  doing  this,  the  pilot  took  the  chances  of  a 
maneuver  which  could  only  be  justified  by  the  certainty  that  he  was 
oorreet  in  supposing  the  Titan  was  going  away  from  him. 

The  Titan  was  in  fault  for  so  locating  her  starboard  light  thai  if 
was  not  visible,  as  required  by  the  rules.  No  doubt  is  entertained 
that  it  was  obscured  by  the  umbrella  of  the  doat  and  by  the  oars  on 
the  fioat  forward  of  the  place  on  the  tug  where  it  was  located,  so  that 
it  was  not  visible  to  the  pilot  of  the  Hills.  The  rule  requiring  lights 
may  as  well  be  disregarded  altogether  as  to  be  only  partially  complied 
with,  and  in  a  way  which  fails  to  be  of  any  real  service  in  indicating 
to  another  vessel  the  position  and  course  of  the  one.  carrying  them. 

The  libelant  was  a  deck  hand  upon  the  Hills,  but  was  not  at  th« 
time  on  duty,  and  had  no  part  in  her  navigation.  The  pilot  was  in 
command.  Within  the  case  of  Chicago,  M.  dt  St.  P.  By.  Co,  y.  Ro$9, 
5  Bup.  Ct.  Bep.  184,  decided  recently  by  the  supreme  court,  he  was 
not  a  fellow-servant  of  the  libelant ;  and  the  latter  is  entitled  to  re- 
cover for  the  injuries  he  sustained  by  the  collision  against  the  Hills 
as  well  as  the  Titan.  Treating  the  pilot  as  the  master,  he  was  re- 
sponsible for  the  man^ement  and  navigation  of  his  vessel.  He  was 
negligent  in  failing  to  have  a  lookout  stationed  where  he  ought  to 
have  been,  and  negligent  otherwise.  The  collision  was  solely  the  re- 
sult of  his  negligence,  and  the  libelant  had  no  part  or  lot  in  it. 

The  decree  of  the  district  court  is  affirmed,  with  interest  and  oosts 
of  the  appeal. 
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Ebllt  v.  Houohton. 

(Oireuit  Court,  V.  California.    April  20,  1883.) 

1.  Rkuotaii  of  Cause— A.L1EOATTON  of  CiTizBsenip. 

As  a  party  may  be  a  resident  of  a  state  without  'heing  a  citizen  thereof,  a 
•imple  averment  that  a  party  seeking  to  removo  a  cause  U  a  resident  ot  a  cer- 
tain state  is  not  eufflcient. 
S.  Same— Ret.  8t.  f  S39,  Cl.  2. 

Ber.  St.  i  639,  ol.  2,  has  beea  repealed  br  the  act  of  Harch  3, 187B ;  following 
Byda  T.  BvSte,  104  U.  a  407. 

On  Motion  to  Bemand. 

Sawser,  J.  This  case  will  have  to  go  back  to  the  etate  court,  on  the 
ground,  if  on  no  other,  that  it  is  not  alleged  in  the  petition  or  in'  the 
pleadings  of  what  state  the  plaintiff  is  a  citizen.  It  is  alleged  that 
Wetherbee  is  a  citizen  and  resident  of  Boston,  Massachusetts,  but  it 
does  not  allej;e  of  what  state  the  plaintiff  is  a  citizen.  It  is  averred 
that  be  is  a  resident,  but  does  not  state  that  he  is  a  citizen,  of  Cali- 
fornia. He  may  be  a  resident  and  not  a  citizen  of  California.  It  is 
defective  in  that  partictdar.  The  petition  to  remove  the  case  is  ex- 
pressly baaed  on  clanse  2,  §  639,,  of  the  Bevised  Statutes,  and  the 
supreme  court  held  last  winter,  in  the  case  of  Hyde  t.  RvhU,  104  TJ. 
8.  407,  that  that  section  is  repealed  by  the  act  of  1875.  Thus  the 
petition  to  remove  is  not  based  upon  an  act  in  force  at  the  time.  The 
application  to  remove,  in  express  terms,  is  limited  to  section  639, 
which  the  supreme  court  hold  is  repealed. 

On  these  two  grounds  the  case  must  be  remanded.  .  t  am  not  cer- 
tain that  it  ought  not  be  remanded  also  on  the  other  ground  that  the 
motion  to  remove  was  not  made  in  time;  but  an  opinion  on  that 
point  I  shall  reserve  till  some  other  occasion.  I  am  inclined  to  think, 
however,  where  the  rules  of  the  court  provide  that  a  calendar  shall 
be  made  up,  and  cases  go  upon  the  calendar  for  trial  at  the  begin- 
ning  of  each  month,  that  each  month  ought  to  be  regarded  as  the  be- 
ginning of  ft  new  term.  There  are  no  technical  terms  of  the  courts 
under  the  present  constitution  and  laws  of  California.  Where  the 
rules  provide  that  a  trial  calendar  shall  be  made  up  at  the  beginning 
of  each  month,  I  am  inclined  to  think  that  the  several  months,  when 
new  calendars  are  made  out  and  taken  up,  should  be  regarded  as 
terms  within  the  meaning  of  the  act  of  congress.  Now  this  case 
passed  overa  good  many  of  such  monthly  terms  after  suit  was  brought, 
before  the  application  to  remove  wfui  made.  It  is  true  that  the  law 
does  not  contemplate  that  there  shall  not  be  reasonable  time  for  pre- 
paring the  pleadings  and  forming  the  issues,  settling  preliminary 
qaestions  of  law,  and  so  forth ;  but  it  does  intend  that  there  shall  be 
reasonable  expedition,  and  that  attorney^  shall  bring  on  a  trial  as 
Boon  as  can  reihsonably  be  done  in  the  regular  conrse  of  proceedings 
in  ooarft,  and  not  deUy.  If  tdiey  so  delay  beyond  the  time  when  it 
v.23F,no,9— 37 
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could  be  brought  to  issue,  and  tried  in'the  regular  course  of  proceed- 
ings in  the  court,  it  is  their  fault,  and  not  the  fault  of  the  law  or  of 
the  court.  This  case  went  over  from  month  to  month,  for  many 
months,  while  the  preliminary  proceedings — demurrers  and  amended 
proceedings — were  pending  and  dragging  slowly  along,  and  I  am  not 
certain  that  the  case  ought  not  to  be  remanded  on  that  ground. ' 
The  case  is  remanded,  with  costs. 


L  EQrtTT  Fbaotioe— Bill  for  Discotbbt  and  Qenbral  Rblibf— AoEt^UATS 
Kbubdt  at  Law — Rbuuvbd  Cake. 

Complaioant  filed  a  bill  Id  tlie  state  court,  alleging  that  defendaat  had  been 
granted  a  license  to  make  and  sell  bird-cages,  patented  by  him,  and  praving 
that  defendant  be  compelled  to  disclose  the  amount  of  license  fees  due,  Ana  the 
number  of  cages  made  and  sold  since  a  date  named,  and  that  complainant  be 
granted  such  other  and  further  relief  as  his  cnse  might  require.  The  case  was 
removed  to  the  circuit  court,  where  defendant  demurred  to  the  bill,  ffdd,  (1) 
that,  so  far  as  the  bill  was  one  for  general  relief,  the  court  had  no  jurisdiction, 
as  there  existed  an  adequate  and  complete  remedy  at  law :  and  (2)  that,  so  far 
as  it  was  a  bill  of  discovery,  it  was  open  to  the  objection  that  it  contained  no 
allegation  ttiat  a  sait  at  law  had  been  brought,  or  was  about  to  be  brought.  In 
which  the  discovery  was  material. 

2.  Seicotai.  of  Cadse— Praoticb  on  Reuotal — Cask  at  Law  ob  in  XiQurrr— 
Kepleader. 

Where  the  suit  In  the  state  court  unites  legal  and  equitable  grounds  of  relief 
or  of  defease,  as  authorized  by  the  state  statute.  It  may,  in  the  federal  court,  be 
recast  into  two  cases,  one  at  law  and  one  in  equity,  and  in  such  a  case  a  re- 
pleader is  necessary. 

On  Demurrer  to  Bill. 

J.  MeC,  PeYHru,  for  plaintiff. 

J.  L.  S.  Roberts,  for  defendants. 

Colt,  J.  This  bill  in  equity  was  originally  brought  in  the  state 
oourt  and  removed  to  this  court.  The  present  hearing  ww  had  upon 
a  demurrer  to  the  bill. 

The  bill  alleges,  in  substance,  that  the  complainant,  being  the  owner 
of  an  undivided  half  interest  in  a  certain  patent  for  hanging  bird-cages, 
granted  an  exclusive  license,  during  the  life  of  the  patent,  to  the  de* 
fendants  to  manufacture  and  sell  the  same ;  that,  in  consideration 
thereof,  the  defendants  agreed  to  pay  the  complainant  one  oent  for 
each  bird-cage  spring  made  and  sold  by  them  under  said  license ;  that 
certain  sums  of  money,  as  license  fees,  were  paid  to  the  complainant 
on  the  first  day  of  each  and  every  month,  from  October,  1876,  down 
to  January  1, 1883,  but  th^t  the  complainant  has  no  means  of  know- 
ing whether  or  not  the  defendants  have  rendered  true  acoonnte  of  the 
number  of  springs  sold ;  that  the  complainant  has  no  means  of  know* 
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ing  tbe  number  of  springs  sold  since  January  1, 1883,  but  has  reason 
to  believe  that  a  mpoh  la^er  number  has  been  sold  since  that  date 
than  before,  and  that  the  full  sum  of  $3,000  is  due  complainant.  The 
bill  prays  a  disclosure  of  all  license  fees  due  complainant  since  Jan- 
uary 1,  18S3,  and  of  aU  bird-oage  springs  made  and  sold  by  defend- 
ants from  October  4,  1878,  to  January  1,  1883,  and  for  each  other 
and  further  relief  as  the  case  may  require. 

The  main  object  of  the  bill  is  for  discovery ;  but.  having  added  a 
prayer  for  general  relief,  it  becomes  a  bill  for  relief  as  well.  Story, 
Eq.  Fl.  §  313.  So  far  as  the  bill  is  one  for  relief,  it  is  clear  that  this 
court  has  no  jurisdiction  to  grant  it.  The  action  is  brought  to  en- 
force a  contract,  and  there  exists  a  plain,  adequate,  and  complete  rem- 
edy at  law.  So  far  as  the  bill  seeks  a  discovery,  it  is  open  to  the  ob- 
jection that  there  is  no  allegation  that  a  suit  at  law  has  been  brought, 
or  ifl  about  to  be  bzoaght.  In  order  to  support  a  bill  of  discovery  it 
must  appear  that  the  discovery  is  asked  for  the  purpose  of  some  suit 
brought,  or  intended  to  be  brought,  otherwise  it  will  not  be  enter- 
tained, as  courts  of  equity  grant  discovery  to  aid  some  legal  proceed- 
ing. Story,  Eq.  PI.  §  321.  If  a  bill  in  equity  seeks  relief  which  the 
court  has  no  power  to  grant,  and  also  seeks  a  discovery,  the  defend- 
ant may  demur  to  the  whole  bill,  if  it  does  not  aver  that  a  suit  at  law 
is  pending,  or  is  abont  to  be  brought,  in  which  a  discovery  may  be 
material.    Mitehell  v.  Oreen,  10  Mete.  101. 

But  the  eomplainant  contends  that  this  case  having  been  removed 
from  the  state  court,  and  that  court  having  authority  to  grant  relief 
in  the  form  here  asked  for,  this  court,  under  the  statutes  relating  to 
the  removal  of  causes,  can  proceed  and  give  the  same  relief.  It  is 
sufficient  here  to  observe  that  in  the  United  States  courts  the  distinc- 
tion between  legal  and  equitable  causes  of  action  is  still  maintained, 
and  that  this  applies  to  causes  removed  from  the  state  courts,  as  well 
as  to  causes  originally  brought  here.  Where  the  ease  made  by  the 
pleadings  in  the  state  court  is,  in  its  nature,  a  law  action,  it  must, 
when  removed  to  the  federal  eonrt,  proceed  as  such.  Where  the  suit 
in  the  state  court  is,  in  its  nature,  a  snit  in  equity,  it  must  proceed 
as  an  equity  canse  on  its  removal  into  the  federal  court.  Whefe  the 
snit  in  the  state  court  unites  legal  and  equitable  grounds  of  relief  or 
of  defense,  as  authorized  by  the  statutes  of  the  state,  it  may,  in  the 
federal  court,  be  recast  into  two  oases,  one  at  law  and  one  in  equity, 
and,  in  such  a  case,  a  repleader  is  necessary.  Dill.  Bern.  Causes,  §§ 
43,  44,  46. 

The  demurrer  is  sustained,  but  without  prejudice  to  the  complain- 
ant to  amend  or  replead  in  this  court. 
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Haboltok,  Trustee,  r.  Walsh  and  others. 

{(Xreuit  Court,  D,  Rliode  lOand.    April  16,  1885.) 

Ikjuvotion  to  Stay  Proceedinq8  in  State  Court— Rev.  St.  i  720. 

While  an  action  of  repleria,  instituted  by  H..,  was  pending  in  the  state  coart, 
be  filed  a  bill  in  equity  in  the  United  Htates  court  to  reform  the  cliattel  mort- 
gage under  which  he  claimed  the  property.  Judgment  was  rendered  against 
him  in  the  state  court,  and  suit  brought  on  the  replevin  bond,  whereupon  he 
filed  a  supplemental  bill  in  the  United  States  court,  praying  an  injunction.  On 
motion  for  a  preliminary  injunction  to  stay  proceeding^  in  the  suit  on  the  tMHid 
until  final  decree  on  the  bill,  held,  the  injunction  could  not  be  granted. 

On  Motion  for  Prelimioary  Injunction. 
Wilson  d  Jenckes,  for  oomplainant. 
Wm.  H.  Baker,  for  respondeat. 

Gakfehtbb,  J.  The  oomplainant  commenced  an  action  of  replevin 
in  the  state  court  of  Bhode  Island,  wherein  he  based  his  title  to  the 
property  replevied  on  a  certain  chattel  mortgage.  The  respondent 
denied  that  the  mortgage  had  the  effect  to  convey  the  property  in 
dispute,  and  the  decision  of  the  suit  depended  on  the  interpretation 
which  should  be  given  to  the  terms  of  the  mortgage.  While  that 
suit  was  pending,  the  complainant  filed  his  bill  in  this  court,  in  which 
he  prays  a  reformation  of  the  terms  of  the  mortgage.  The  suit  in 
the  state  court  then  proceeded  to  final  judgment  for  the  defendant, 
and  he  thereupon  commenced  suit  on  the  replevin  bond  in  the  state 
oourt.  The  complainant  now  files  his  supplementary  bill  in  this  court* 
in  which  he  alleges  the  commencement  and  prosecution  of  the  soit 
on  the  replevin  bond,  and  praya  an  injunction;  and  he  xtow  movea 
for  a  preliminary  injunction  to  restrain  the  respondent  from  prose- 
cuting the  soit  on  the  bond  until  final  decree  on  the  bill  for  reforming 
the  mortgage. 

'  The  statute,  in  terms,  prohibits  the  granting  of  an  injunction  to  stay 
proceedings  in  a  state  ooart,  except  when  authorized  in  bankruptcy 
proceedings.  Bev.  St.  §  720.  This  statute  has  been  held,  however, 
to  apply  only  to  cases  where  the  proceedings  are  first  commenced  in 
the  state  court.  Fish  v.  Union  Pac.  H.  Co.  10  Blatchf.  518;  French 
V.  Hay,  22  Wall.  250;  Dietzsch  v.  Huidekoper,  103  U.  S.  494.  The 
complainant  points  out  that  the  suit  on  the  bond  has  been  commenced 
since  bis  original  bill  was  filed  in  this  court ;  and  he  claims  that,  upon 
the  rendering  of  final  judgment  on  the  replevin  writ,  the  state  oourt 
ceased  to  have  jurisdiction  of  the  subject-matter,  and  that  the  proceed- 
ing in  that  oourt  was  at  an  end.  I  cannot  agree  with  this  view  of  the 
ease.  The  action  on  the  bond  is  for  the  purpose  of  enforcing,  or  per- 
haps more  properly  of  securing,  the  fruits  of  the  judgment  in  the  re- 
plevin suit,  and  is  the  appropriate  process  for  that  purpose.  It  takes 
the  place  of  the  levy  of  a  writ  of  execution  in  an  action  on  the  case; 
and  it  must  for  this  purpose  be  taken  to  be  part  of  the  original  pro- 
ceeding in  the  state  court. 
The  motion  ia  denied. 
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IfBANs,  Assignee,  o.  MonraoKEaT  and  others. 


(Gircuit  Court,  W.  D.  NorUt  Carolina.   December  Term,  1884.) 


1.  FaATTDDLENT  CONTSTANCEB— PABFERBtNa  CBBTAIN  CBEDlTOJtS  IN  ASSIGNMENT. 

At  tlto  common  law  an  insolvent  debtor  has  the  right  to  make  aA  assigniucnt 
in  trust  for  the  benefit  of  his  creditors,  and  he  may  give  a  preference  to  bona 
fida  creditors  to  whom  he  feels  under  speuial  and  honest  obligations  for  j^re- 
▼looa  favors  conferred,  or  for  any  other  honest  and  meritorious  consideration. 

3.  Baite — Rttij!  m  ITorth  Cabouhj.— Eviobnoe— Questioh  fou  JuRr. 

The  courts  in  Korth  CaroUnu  have  always  been  very  cautious  in  fiiiding 
fraud  in  a  written  Instrument  a»  a  miitgr  of  law,  and  where  prusiiniptions  of 
fraud  arise  upon  the  face  of  the  deed  thoy  have  uniformly  held  that  the  piirlius  nvu 
entitled  to  in  troduoe  evidence  to  explain  suspicious  tran^iactions  and  rebut  pre- 
sumptions of  fraud;  and  in  oases  at  law  auch  quodtions  must  be  determined  by 
the  jury. 

S.  BaKB— DKKD  m  TbUST  FftAODULBHT  AS  HATrOB  OF  Law,  whbv. 

To  render  a  deed.of  trust  fraudulent  as  matter  of  law,  there  must  appear 
npon  its  face  some  plnin  and  erpress  provision  for  the  personal  benefit  of  the 
grantor,  or  some  stipulation  which  is  whoHv  irreconcUabte  with  an  honest  and 
legal  purpose  of  paying,  within  a  reasonable  time,  the  debts  of  the  grantor, 

4.  Same — Retention  of  Possession  with  Power  of  Dibpositioit  Renders  Deed 

Void,  when. 

If  there-is  a  provision  in  a  duly-registered  deed  of  trust  that  the  property 
conveyed  shall  remain  iu  the  possession  of  the  grantor,  and  that  he  ihali  hate  tfta 
eontr^  and  ditpoeition  of  the  same,  the  questioos  whether  the  deed  Is  fraudulent 
on  Its  face,  or  is  presumptively  fmudulent,  depend  upon  the  purposes  and  facts 
that  clearly  appear  from  a  fair  construction  of  the  express  terms  of  the  deed. 
If  provisions  are  made  in  the  deed  for  the  continuance  of  the  possession  of  the 
property  In  the  grantor  for  an  unreasonable  time,  or  for  the  express  benefit  of 
the  maker  or  his  family,  or  for  any  other  purpose  which  is  manifestly  wrong 
or  Inconsistent  with  the* honest  exercise  of  his  legal  right  of  makintc  preferences 
among  his  creditors,  then  the  deed  is  fraudulent  in  law  on  its  face.  Where  the 
dishonest  purposes  of  the  grantor  are  not  expressly  declared  in  the  deed,  or 
cannot  be  clearly  Inferred  from  the  terms  and  acts  set  forth,  but  the  terms  end 
acts  afford  reasonable  ground  to  suspect  an  evil  and  nnlawful  intent,  then  the 
parties  interested  in  sustaining  the  dved  must  rebut  the  presiimpiions  of  fraud 
which  arise  from  a"  fair  construction  of  the  instrument.  If  the  proviaiona  of 
the  deed  manifest  a  real  purpose  of  making  satisfaction  to  bona  ficle  cPLvlitors, 
in  ihu  order  mentioned,  in  a  reasonable  time.  In  a  convenient  manner,  with  no 
nnlawfol  intent  toward<;  ottier  creditors,  and  without  any  substantial  benefit  to 
the  grantor,  then  no  presumption  of  fraud  can  arise  on  the  face  of  the  deed. 

5.  Sake— CoARACTER  op  Businbbs. 

There  is  nothine  suspicious  or  Inconsistent  with  honesty  and  fair  dealing,  or 
prejudicial  to  the  lugsl  rights  of  creditors,  in  a  provision  in  a  deed  of  trust  al- 
lowing the  grantor  of  a  stock  of  miscellaneous  merchandise,  which  ig  not  con- 
sumable iu  the  use,  to  remain  in  pusscssiou  and  continue  to  sell  lUo  ^i>od^  for 
cash,  and  deposit  the  proceeds  under  thi  supervision  and  control  of  the  trustee, 
with  a  view  to  wind  up  the  business  in  a  convenient  time,  to  the  best  advan- 
tage of  the  creditors. 
i.  Same — Sukflub  to  bb  Paid  Grantobs. 

A  provision  In  a  deed  directing  the  surplus,  after  payment  of  debts,  to  be 
paid  over  to  the  grantor,  Is  not  fnudulent,  and  does  not  ^Ive  rise  to  a  legal 
presumption  of  frsod,  as  such  riglits  would  arise  to  the  grantor  by  implication 
of  law. 
7.  Sauk — Prefkresob. 

'  An  insolvent  debtor,  or  one  so  fircafly  embnrraH^ed  that  an  Immcdinte  snle 
onrier  execution  would  necessarily  result  in  injury  to  in  my  of  his  creditors,  who 
executes  a  deed  of  trust  for  tlie  licneQt  of  all  of  his  creditors,  or  to  give  a  pref- 
erence to  his  sureties,  to  prevent  one  creditor  by  legal  process  from  obtiiining 
full  satisfaction  of  his  debt,  to  the  injury  of  other  creditors,  commits  no  frauti. 
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8.  SAKB— BCHBDTJLB  OP  DEBTS  AND  CrEDTTOBS. 

Under  the  statute  in  North  Carolina,  or  at  commoa  law,  It  is  not  aecessar  7 
for  a  grantor  in  a  deed  of  tru^t  to  set  forth  a  schedule  of  the  properly  couTered , 
where  there  is  a  Bufficieat  feneral  description  of  such  property,  or  to  altuch  to 
Buch  deed  a  Bchedule  of  debts  and  creditors. 

9.  Bavb— RBXiATioKaKiP  OF  Partibs. 

A  person  who  assails  a  conveyance  on  the  ground  of  the  relationship  of  the 
parties  mast  show  that  the  det>ts  secured  are  not  bona  flde,  or  that  there  is 
Qomethiag  feigned  or  Bimnlatcd,  or  that  the  parties  were  influenced  by  some 
sinister  motive. 

10.  Same— Fraudui^knt  Intent. 

The  burden  of  proof  is  upon  a  party  attacking  each  a  deed  to  establish  a 
fraudulent  intent, 

11.  SaUB— CONCUnBBNOB  AS  TO  IbtEST. 

To  render  a  deed  founded  on  a  valuable  consideiutloa  void  tor  fraud,  both 
parties  must  concur  in  a  fraudulent  intent,  or  the  grantee  must  have  notice  of 
Buoh  intent,  or  must  In  some  way  be  privy  to  the  wrongful  design. 

12.  BAHB — DBBO  SOffTATKBD. 

Upon  examination  of  the  evidence  and  circamstances  of  this  case,  and  upon 
a  construction  of  the  deed  la  controversy,  httd  that  the  deed  should  be  sus- 

tained. 

In  Equitj. 

Jone»  (£  Johnston  and  A,  Burwell,  for  plaintiff. 

Bynum  <£  Grier  and  Piatt  D.  Walker,  for  defendante.  ' 

DioE,  J.  The  qaestions  of  law  involved  in  this  case  have  been  fre- 
gnently  debated  and  considered  in  the  state  and  national  courts,  and 
there  has  been  much  fluctuation  of  opinion  and  conflict  of  decision. 
This  want  of  uniformity  of  judicial  decisions  has  been  prodaoed  to  a 
considerable  extent  by  the  peculiar  facts  and  ciroumstanoes  of  the 
adjudged  cases,  by  diversity  of  views  as  to  public  policy,  and  the 
varying  innovations  made  in  the  doctrines  of  the  common  law  by  stat- 
utes of  fraud  in  the  several  states. 

The  counsel  on  both  sides  have  carefully  prepared  printed  briefs 
and  arguments,  in  which  they  have  cited,  arranged,  and  commented 
upon  the  leading  authorities  on  the  subject.  The  decisions  cannot  be 
reconciled,  and  I  will  not  attempt  to  follow  the  counsel  in  the  course 
pnrsaed  in  their  elaborate  arguments,  or  cite  in  this  opinion  the  au- 
thorities relied  upon,  as  they  are  so  fully  set  forth  in  printed  briefs. 

In  forming  my  opinion  I  have  been  influenced  by  what  I  regard  as 
well-settled  principles  of  justice  and  sound  public  policy,  and  have 
endeavored  to  follow  the  decisions  of  the  supreme  court  of  this  state, 
as  far  as  such  deoiaions  are  applicable  to  the  facts  and  circumstances 
of  this  case.  Upon  questions  of  the  character  involved  in  this  con- 
troversy, I  feel  bound  to  follow  the  decisions  of  the-  highest  court  of 
this  state,  and  I  do  so  willingly,  as  I  concur  in  the  opinions  expressed. 

The  plaintiff,  as  assignee  in  bankruptcy  of  the  defendant  bank- 
rupts, Montgomery  &  Bowd,  seeks  to  have  a  deed  declared  invalid 
as  fraudulent  in  law  on  its  face,  or  as  fraudulent  in  fact,  becanse  exe- 
cuted with  a  fraudulent  intent  on  the  part  of  the  bankrupt  grantors; 
and  that  such  fraudulent  intent  was  known  and  acquiesced  in  by  the 
defendant  grantees,  or  might  have  been  ascertained  by  them  upon 
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tbe  reasonable  inquiry  which  theyongbt  to  have  made  nnder  the  ad- 
mitted faets  and  ciroamsfeances  of  this  transaction. 

The  deed  of  trast  was  ezecated  on  the  twenty -fourth  of  April,  1876, 
&nd  was  recorded  on  the  eleventh  of  July,  1876.  The  petition  in 
bankraptcy  was  filed  against  the  defendant  grantors  on  the  twenty- 
first  of  December,  1876.  As  the  deed  was  executed  more  than  six 
months  before  the  filing  of  the  petition  in  bankruptcy,  the  provisions 
of  the  bankrupt  act  as  to  matters  of  fraud  in  the  execation  of  deeds 
ffying  a  preference  to  creditors  do  not  apply,  and  this  case  must  be 
determined  by  applying  the  doctrines  of  the  common  law  as  settled  in 
this  state.  The  deed  in  trust  purports  to  convey  all  the  stock  of  mer- 
chandise and  firm  property  of  the  grantors  to  the  defendants  A.  B. 
Davidson  and  G.  Dowd,  in  trust  for  all  the  creditors  of  the  firm,  but 
gives  a  preference  in  payment  to  certain  specified  bona  Jide  creditors. 
It  does  not  appeiur  that  the  grantors  had  any  other  property  that 
could  be  reached  by  process  of  execution. 

At  the  common  law  an  insolvent  debtor  has  the  right  to  make  an 
assignment  in  tmst  for  the  benefit  of  his  creditors;  and  he  may  give 
a  preference  to  bona  fide  creditors  to  whom  he  feels  under  special 
and  honest  obligations  for  previous  favors  conferred,  or  for  any  other 
honest  and  meritorious  consideration.  Moet  men  feel  that  they  are 
nnder  strong  moral  obligations  to  indemnify  and  save  harmless  their 
sureties  against  liabilities  incurred  to  enable  them  to  carry  on  their 
bosiness;  and  if  such  liabilities  are  bona  fide,  and  such  indemnity 
ia  made  withont  any  object  of  private  advantage  and  with  a  legal 
and  honest  purpose,  then  there  are  no  elements  of  fraud  in  such  a 
transaction.  Indemnity  to  sureties  is  usually  afforded  by  securing 
the  debts  upon  which  they  are  liable ;  and  the  mere  fact  that  the  sure- 
ties to  bona  fide  obligations  are  relatives  of  the  principal  debtor  and 
gnuitor  should  not  throw  even  a  suspicion  of  fraud  upon  the  trans- 
action. 

Nearly  every  deed  of  trust  has  the  effect  of  delaying  creditors  in 
the  enforcement  0t  their  claims  by  the  ordinary  process  of  the  law, 
but  such  hindrance  and  delay  is  regarded  by  the  law  as  incidental 
and  unavoidable,  and  not  as  fraudulent,  within  the  meaning  of  the 
statutes  against  fraudulent  conveyances.  By  reference  to  many  de- 
cisions it  will  be  found  that  the  supreme  court  of  this  state  has 
always  been  very  cautious  in  finding  fraud  in  a  written  instrument 
at  a  matter  of  taw;  and  in  all  cases  where  presumptious  of  fraud 
arise  upon  tfU  face  of  the  deed,  the  court  has  uniformly  held  that 
parties  are  entitled  to  introduce  evidence  to  explain  suspicious  trans- 
actions, and  zebnt  even  strong  legal  presumptions  of  fraud,  and  in 
cases  at  law  such  questions  must  be  determined  by  a  jury.  To  ren- 
der a  deed  of  trust  fraudulent  as  matter  of  law  there  must  appear 
upon  i:;s  face  some  plain  and  express  provision  for  the  personal  ben- 
efit of  the  grantor,  or  some  stipulation  which  is  wholly  irreconcilable 
with  an  honest  and  legal  purpose  of  paying,  within  a  reasonable  time. 
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the  debts  of  the  grantor.  Under  the  registry  laws  of  this  stale  deeds 
of  trust  and  mortgages  are  required  to  be  registered  in  the  proper 
county  before  they  are  valid  as  against  creditors  and  purohasera.  The 
object  of  registry  laws  is  to  enable  debtors  to  make  an  honest  and 
beneficial  nse  of  their  property  in  securing  creditors  and  indorsers  in 
the  course  of  business;  to  prevent  secret  incumbrances  and  transfers 
of  property;  and  to  repel  presumptions  of  fraud  which  might  arise 
by  the  grantor's  remaining  in  possession  and  dealing  with  property 
SB  apparent  owner.  Full  notice  is  thas  given  of  incumbrances  and 
the  purposes  for  which  such  deeds  were  executed,  and  no  false  credit 
can  be  gained  by  apparent  ownership. 

A  deed  of  trust  for  the  benefit  of  creditors  is  in  the  natare  of  a 
mortgage,  and  both  are  placed  together  in  the  provisions  of  our  reg- 
istry lawB>  and  in  many  respects  the  same  principles  of  law  are  ap- 
plicable to  both  kinds  of  such  conveyances.  A  regular  mortgage  of 
personal  property  is  a  transfer  of  the  legal  title  upon  condition  as  a 
security  for  the  payment  of  a  debt,  or  the  performance  of  some  other 
obligation;  and  if  the  condition  is  not  complied  with,  the  title  of  the 
mortgagee  becomes  absolute  at  law,  and  he  has  the  right  to  take  im- 
mediate possession. 

A  deed  of  trust  is  an  assignment  of  property  to  a  trustee  fox  the 
purposes  therein  declared.  It  is  usually  made  by  a  debtor  who  is  in 
failing  circumstances,  with  a  view  of  securing  all  of  his  creditors 
equally,  or  giving  some  creditors  a  preference  over  others,  and  it  is 
seldom  practicable  or  prudent  to  make  provision  for  the  immediate 
sale  of  the  property  oonveyed.  In  both  kinds  of  oonveyanee  the  pay- 
ment of  the  debts  secured  is  usually  deferred  to  some  future  day,  and 
the  mortgagor  or  trustor  nearly  always  remains  in  poasesaion  until 
the  mortgagee  is  entitled  to  have  his  money,  or  the  trustee  is  bound 
by  the  terms  of  the  deed  to  take  possession  of  the  property  and  make 
sale  for  the  purposes  of  administering  the  trusts  declared.  This  re- 
taining of  possession  by  the  grantor  is  not  sufficient  evidence  of  fraud, 
'as  such  conveyances  are  not  valid  against  creditofs  and  purchasers 
uutil  tbey  are  registered,  and  registration  gives  publicity  and  notice 
of  the  transaction.  Begistration  is  generally  held  by  the  courts  to  be 
equivalent  to  the  delivery  of  possession  to  the  mortgagee  or  trustee. 

In  the  absolute  sale  of  a  personal  chattel,  if  the  vendor  retains  the 
possession,  the  transaction  is  generally  regarded  as  fraudulent  as  to 
persons  who  have  been  misled  to  their  prejudice  by  such  apparent 
ownership,  But  the  di£ference  is  a  marked  one  between  a  convey- 
ance which  purports  to  be  absolute  and  a  conveyance  which,  from  its 
nature  and  design,  or  by  its  express  terms,  leaves  the  poMesaion  in 
the  grantor  under  certain  declared  restrictions  and  incumbrances. 

If  there  is  a  provision  in  a  duly'registered  deed  of  trust  that  the 
property  conveyed  shall  remain  in  the  possession  of  the  grantor,  and 
that  he  ahaU  have  the  control  and  disposition  of  the  same,  the  que»> 
tiotts  whether  the  deed  is  fraudulent  on  its  faoe,  or  is  presumptively 
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fraodulent,  depend  upon  the  purposes  and  facts  that  clearly  appear 
from  a  fair  oonstruotion  ot  the  express  terms  of  the  deed.  If  provis- 
ions are  made  in  the  deed  tor  the  continnanee  of  the  possoasion  of 
the  property  in  the  grantor  for  an  unreasonable  time,  or  for  the  ex- 
press benefit  of  the  maker  or  his  family,  or  for  any  other  purpose 
which  is  manifestly  wrong  or  inconsistent  with  the  honest  exercise  of 
his  legal  right  of  making  preferences  among  his  creditors,  then -the 
deed  ie  fraudulent  in  law  on  its  face.  Where  the  dishonest  purposes 
of  the  grantor  are  not  expressly  declared  in  the  deed,  or  cannot  be 
clearly  inferred  from  the  terms  and  acts  set  forth,  but  the  terms  and 
acts  afford  reasonable  ground  to  suspect  an  evil  and  unlawful  intent, 
then  the  parties  interested  in  sustaining  the  deed  most  rebut  the  pre- 
Bumptions  of  fraud  whieh  arise  from  a  fair  eonstntotion  of  the  instru- 
ment. 

If  the  provisions  of  the  deed  manifest  a  real  purpose  of  making 
satis&iction  to  bona  Jide  creditors,  in  the  order  mentioned,  in  a  rea- 
sonable time,  in  a  convenient  manner,  with  no  unlawful  intent  towards 
other  creditors,  and  without  any  substantial  benefit  to  the  grantor, 
then  no  presDmption  of  fraud  can  arise  on  the  face  of  the  deed. 

We  will  now  proceed  to  apply  these  principles  of  law  in  oonstruii^ 
the  deed  set  forth  in  the  plaintiff's  bill.  A joong  others,  there  are  the 
following  provisions : 

"The  said  parties  of  the  first  part  are  to  remain  in  possession  of  the  said 
property  and  cbosea  in  action,  and  continue  to  sell  the  goods  for  cash  only, 
and  to  collect  under  tbe  direction  and  control  of  the  parties  of  the  second 
part;  the  proceeds  to  be  deposited  weekly  in  the  Commercial  National  Bank 
of  Charlotte,  S.  and  applied,  under  the  direction  of  the  parties  of  the  sec- 
ond part,  to  replenish  the  stock  by  such  small  bills  as  may  be  agreed  upon, 
and  to  the  payment  of  the  debts  of  said  Arm  as  follows." 

There  is  nothing  sns^cious  or  inconsistent  .with  honesty  and  fair 
dealing,  or  prejudicial  to  the  legal  rights  of  creditors,  in  a  provision 
in  a  deed  of  trust  allowing  the  grantor  of  a  stock  of  misoellaneons 
merchandise,  which  is  not  consumable  in  the  use,  to  remain  in  pos- 
session, and  continue  to  sell  the  goods  for  cash  in  the  usual  oonrse  of 
trade,  and  deposit  the  proceeds  under  the  supervision  and  control  of 
the  trustee,  with  a  view  to  wind  up  the  business  in  a  convenient  time 
to  the  best  advantage  of  the  creditors.  He  is  familiar  with  the  busi- 
nesB,  anderstands  the  run  of  trade,  and  knows  the  best  methods  of 
dealing  with  his  regular  customers.  Common  experience  has  shown 
that  the  best  means  of  disposing  of  an  old  and  broken  stock  of  mer- 
chandise  is  to  replenish  the  stock  to  a  small  extent  with  new  articles 
in  freqnent  demand  and  staple  commodities  which  are  calculated  to 
induce  new  trade  and  the  continuance  of  former  custom.  I  cannot 
see  how  the  provisions  which  we  are  considering  could  result  in  in- 
jury to  the  creditors  of  the  firm,  as  the  best  method  known  to  com- 
mon experience  was  provided  for  rapidly  disposing  of  the  trust  prop- 
erty to  the  advantage  of  creditors,  and  the  proceeds  of  sale  are  se- 
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cured  by  being  deposited  weekly  in  bank,  to  be  applied  under  the 
direction  of  the  trustees  to  the  payment  of  debts.  The  tmstees,  by 
accepting  the  trasts  declared  in  the  deed,  assamed  the  doty  and  lia- 
bility of  having  them  faithfully  ezecated. 

By  the  arrangements  made  the  grantors  became  the  agents  of  the 
trustees,  and  as  such  agents  they  were  legally  entitled  to  fair  com- 
pensation for  services  rendered  in  winding  up  the  basineas  for  the 
benefit  of  creditors,  although  there  was  no  stipulation  for  that  pur- 
pose in  the  deed.  If  the  compensation  allowed  by  the  trasteee  was 
excessive,  then  a  proper  dednction  can  be  made  when  an  account  is 
taken  for  the  purpose  of  adjusting  and  administering  the  trasts. 
This  subsequent  matter  of  fact  can  in  no  way  affect  the  validity  of 
the  deed  as  matter  of  law,  or  give  rise  to  any  legal  presumption  of 
fraud;  but  it  may  be  considered  as  a  circumstance  tending  to  show 
a  concurrence  of  fraudulent  intent  in  the  execution  of  the  deed.  The 
same  rule  applies  to  other  transactions  between  the  grantors  and  trus- 
tees snbsequent  to  the  execution  of  the  deed.  If  snch  transactions 
have  caused  prejudice  to  the  rights  of  creditors,  the  trustees  may 
have  incurred  liabilities  for  which  they  may  be  held  responsible  to 
account  upon  their  adjustnient  and  settlement  of  the  trust  fund,  and 
may  afford  some  evidence  of  a  secret  and  oollnsive  agreement  with 
the  grantors  at  the  time  of  the  execution  of  the  deed. 

There  is  a  provision  in  the  deed  about  which  I  have  had  some  diffi- 
culty in  forming  a  satisfactory  opinion.  The  grantors  had  a  clear 
right  to  provide  for  the  payment  of  the  notes  in  the  bank,  or  the  re- 
newals of  the  same,  upon  which  the  trustees  were  indorsers,  and  if 
they  agreed  to  pay  12  per  cent,  interest  upon  such  loans,  in  common 
fairness  and  honesty  the  agreed  interest  ought  to  be  paid.  I  am  not 
so  well  assured  of  their  right  to  stipulate  for  the  payment  "of  any  other 
notes  that  may  hereatter  be  given  by  said  firm,  and  indorsed  by  eaid 
parties  of  the  second  part,  or  either  of  them."  This  provision  seems 
to  contemplate  the  continuanoe  of  the  firm  business  for  the  benefit  ol 
the  grantors.  This  provision  is  not  fraudulent  as  matter  of  law,  bat 
gives  rise  to  a  presumption  of  fraud  which,  after  careful  considera- 
tion, I  think,  is  rebutted  by  the  facts  and  eircumstuioes  developed  in 
the  evidence  in  the  cause. 

The  grantors  believed  that  they  were  solvent  at  the  time  of  the  ex- 
ecution of  the  deed,  provided-  they  could  sell  their  firm  property  at 
a  fair  value  and  realize  a  reasonable  amount  from  the  collection  of 
Acoonnts  and  notes  due  them.  The  depreciation  of  property,  the  dull- 
ness of  the  market,  and  the  failure  in  collection  of  the  debts  due  them 
disappointed  their  reasonable  expectations,  and  they  foand  in  a  short 
time  that  they  were  insolvent.  I  am  satisfied  that  by  the  stipulation 
for  future  advances  their  purpose  was  to  render  their  assets  more 
available  to  satisfy  the  trusts  declared,  and  that  they  did  not  contem- 
plate any  personal  benefit  until  all  their  debts  were  paid.  I  am  con- 
firmed in  this- opinion  by  the  fact  that  the  grantors  did  not  make  any 
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new  debts,  but  proceeded  to  reduce  expenses  and  to  sell  their  stock 
as  rapidly  as  possible,  with  a  view  of  winding  np  the  business  and  pay- 
ing their  debts.  The  provision  in  the  deed  direoting  the  snrplns,  after 
the  payment  of  debts,  to  be  paid  over  to  the  grantors  is  not  fraudu- 
lent, and  does  not  give  rise  to  a  legal  presumption  of  fraud,  as  such 
rights  would  arise  to  the  grantors  by  implication  of  law. 

The  last  provisions  in  the  deed,  anthorizing  the  trustees  upon  cer- 
tain contingencies  to  take  actual  and  personal  possession  of  the  goods, 
and  make  sales,  etc.,  are  not  fraudulent,  as  they  are  not  inconsistent 
with  good  faith  towards  the  creditors,  and  are  not  so  unreasonable 
or  unusual  in  their  character  as  to  give  rise  to  suspicion  of  wrong. 
Upon  a  careful  consideration  of  the  express  terms  of  the  deed,  and 
ttie  facts  and  oironmstances  which  they  set  forth,  I  am  of  the  opin- 
ion that  upon  a  fair  construction  of  the  whole  instrument  it  is  not 
fraudulent  in  law.  I  am  also  of  opinion  that  the  legal  presnmptions 
of  frand  which  arise  on  the  face  of  the  deed  have  been  fully  rebutted 
by  the  evidence  in  the  cause. 

I  will  now  proceed  to  examine  and  consider  the  all^tidns  of  the 
plaintifF,  the  answers  of  the  defendants,  and  the  evidence  presented, 
for  the  purpose  of  determining  the  question  of  fact  whether  the  deed 
was  executed  witb  a  fraudulent  intent  on  the  part  of  the  grantors, 
which  was  known  and  acquiesced  in  by  the  trustees.  There  is  a  well- 
settled  rule  of  law  that  the  burden  of  proving  fraud  in  fact  is  upon 
the  party  who  alleges  it;  and  the  proof  is  insufficient  nnless  it  creates 
a  dear  and  full  impression  that  the  allegation  is  true.  When  legal 
presumptions  of  fraud  arise  on  the  face  of  a  deed,  then  the  party  who 
claims  under  the  deed  must  rebut  such  presumptions  by  satisfactory 
evidence,  and  his  mere  declaration  of  a  want  of  frandulent  intent  is 
not  saffieient  proof. 

I  will  now  consider  the  speeification  of  the  badges  of  frand  set 
forth  in  the  brief,  and  forcibly  urged  in  the  argument  of  the  oonnsel 
for  the  plaintiff : 

(1)  "The  fact  that  the  execution  ot  the  deed  was  concealed."  (4) 
"Failure  to  record  the  deed  for  more  than  two  months." 

The  evidence  does  not  show  any  unusnal  effort  to  keep  the  execu- 
tion of  the  deed  from  public  notice.  It  was  executed  in  the  presenoe 
of  a  subscribing  witness,  who  was  not  requested  to  keep  the  transac- 
tion a  secret.  The  deed  affected  no  one  but  the  parties,  and  no 
one  else  had  any  interest  in  the  matter.  It  deprived  no  creditor  of 
any  right  until  it  was  registered.  The  failure  to  register  only  en- 
larged the  time  for  creditors  to  pursue  the  ordinary  legal  remedies  for 
the  collection  of  their  debts.  As  to  them,  the  deed  had  no  valid  ex- 
istence until  it  was  recorded,  and'they  had  no  legal'right  to  know  of 
its  existence  until  it  affected  their  interests. 

(9)  "The  deed  made  when  the  suit  by  Calvin  Chestnut  was  pend- 
ing against  the  assiguors,  and  <m\j  recorded  in  time  to  anticipate  the 
judgment  in  said  suit." 
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A  debtor  who  is  anqnestionably  solvent,  and  has  tbe  means  and  rer 
sources  from  which  enough  might  be  realized  to  pay  all  of  his  debts, 
commits  a  fraud  if  he  executes  a  deed  of  trust  for  the  purpose  of  gain- 
ing time  at  the  expense  of  creditors,  in  order  to  dispose  of  property 
to  advantage  and  prevent  a  saoriiioe  by  a  sale  for  cash  under  pro- 
cess of  law;  but  this  rule  does  not  apply  to  an  insolvent  debtor,  or 
one  so  greatly  embarrassed  that  an  immediate  sale  under  execution 
would  necessarily  result  in  injury  to  many  of  his  creditors.  Under 
Buoh  circumstances,  it  is  an  act  of  duty  and  not  of  fraud  for  a  debtor 
to  execute  a  deed  of  trust  for  the  bene&t  of  all  creditors,  to  prevent 
one  creditor,  by  legal  process,  from  obtaining  full  satisfaction  of  hia 
debt  to  the  injury  of  other  creditors.  Reed  v.  Mclntyre,  98  U.  S. 
511.  The  same  principle  will  apply  to  a  deed  of  trust  in  which  the 
insolvent  debtor  honestly  exercises  his  right  at  common  law  in  giv- 
.ing  a  preference  to  sureties,  or  his  bona  Jide  creditors,  whom  he  ra- 
garde  as  worthy  of  such,  special  favors.  The  honest  exercise  of  a 
clear,  legal  right  does  not  show  an  illegal  intent. 

The  emdence  shows  that  the  defendant  grantors  were  lai^ely  in- 
solvent, and  that  they  believed  that  they  would  be  unable  to  meet 
their  indebtednMS  if  they  were  harassed  with  the  costs  and  incon- 
veniences of  numerous  suits,  and  their  property  was  sacrificed  bj 
foreed  sales  under  legal  process.  They  hoped  to  save  their  creditors 
from  loss  and  themselves  from  financial  ruin.  They  stipolated  for  no 
benefit  for  themselves  until  all  the  debts  were  paid,  and  their  object 
seems  to  have  been  to  make  their  property  bring  the  beat  prices  pos- 
sible for  tbe  primary  advantage  of  their  creditors. 

"No  schedule  of  debts  or  of  creditors  attached  to  the  deed,  and  no 
inventory  taken." 

Under  the  provisions  of  the  bankrupt  act  bankrupts  were  required 
to  set  forth  a  schedule  of  all  debts  and  oreditora,  and  an  inventory  of 
their  property,  but  I  am  not  aware  of  any  provUion  or  principle  of 
our  state  statute  or  common  law  that  requires  a  grantor  in  a  deed  of 
trust  to  set  forth  a  schedule  of  the  property  conveyed  where  there  is 
a  sufficient  general  description  of  such  property,  or  to  attach  to  such 
deed  a  schedule  of  debts  and  creditors.  The  debts  and  names  of 
creditors  who  are  in  preferred  classea  are  set  forth  in  this  deed,  and 
then  there  is  a  general  provision  for  all  other  creditors;  and  this  is 
sufficient  certainty  of  description  for  the  purpose  of  the  trusts  de- 
clared. 

It  appears  from  the  evidence  that  an  inventory  was  taken,  just  be- 
fore the  deed  was  executed,  in  April,  and  another  was  taken  some 
months  afterwards.  It  seems  to  me  that  prudent  and  cautions  trus- 
tees would  have  taken  an  inventory  for  their  own  protection,  and  as 
a  means  of  making  a  ready  settlement  of  the  trusts  which  they  had 
assumed.  Out  I  do  not  regard  the  failure,  under  all  the  circumstances 
of  the  transaction,  as  evidence  of  fraud  in  the  execution  of  the  deed. 
The  trustees  became  personally  liable  for  all  the  property  conveyed. 
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and  iheir  failure  to  make  an  inventory  manifests  a  high  confidence 
in  the  honesty  of  the  grantors,  for  whom  they  were  indorsers  for  a 
large  amount  in  the  banks,  and  for  whose  misapplication  of  the  prop- 
erty they  wonld  have  Buffered  injary  aa  indorsers,  and  have  been  re- 
sponsible as  negligent  traBtees. 

**The  relationship  of  the  defendants." 

I  have  already  briefly  referred  to  this  matter,  bat  I  will  further  state 
the  genend.  principle  of  law,  that  a  person  who  suooessfuUy  assails  a 
oonveyanee  upon  this  groond  mast  ehow  that  the  debts  secured  are  not 
bona  fide,  or  that  there  is  smnethii^;  feigned  or  simulated,  or  that  the 
parties  were  influenced  I^BOme  sinister  motive  or  design.  The  trus- 
tees in  this  deed  are  relatives  of  the  grantors,  but  they  have  no  direct 
interest  as  creditors,  and  the  debts  secured  upon  which  they  are  in- 
dorsers are  admitted  to  be  honafidtt  and  were  incurred  for  the  b^oeht 
<A  the  firm.  There  is  no  direct  evidence,  or  any  inferences  which  may 
fiurly  arise  from  the  alleged  disor^ancies  or  eoatradietory  statements 
of  the  defendants,  that  they  entered  into  any  ctdlosion  in  ezeoating 
the  deed  for  the  purpose  of  defrauding  the  creditors  of  the  graotora. 

**The  defendants'  belief  that  the  firm  was  solvent.'* 

The  decided  preponderance  of  evidence  shows  that  the  defendant 
tmstees  were  not  Batisfied  as  to  the  soivenoy  of  the  defendant  grant- 
ore,  and  they  were  desirous  of  having  the  debts  secured  upon  which 
they  were  indorsers.  The  answers  of  the  defendant  trustees  are  di- 
rectly responsive  to  -the  charges  of  the  bill,  and  are  evidence  for  them 
which  will  be  sufficient  for  their  protection,  unless  contradicted  by 
full  and  satisfactory  evidence  on  the  part  of  the  plaintiff,  who  al- 
leges fraud.  Fraud  in  fact  cannot  be  presumed  or  inferred  without 
proofs,  and  the  party  who  makes  the  charge  must  prove  it  by  direct 
evidence,  or  by  circumstances  which  strongly  indicate  fraud.  The 
truBtees  in  their  answers  deny  all  knowledge  or  notice  of  any  fraud- 
ulent purpose  of  the  grantors,  and  of  all  facts  from  which  they  could 
reasonably  infer  such  purpose.  Their  declarations  would  not  be  suffi- 
oient  to  rebut  any  legal  presumption  of  fraud  arising  upon  the  face  of 
the  deed,  but,  upon  the  question  of  fact  as  to  a  fraudulent  inteut  of 
the  parties  in  the  execution  of  the  deed,  the  responsive  answers  are 
entitied  to  their  full  weight  as  evidence.  The  burden  of  proof  is  upon 
the  plaintiff  to  establish  a  fraudulent  intent,  and  the  proof  he  offers 
is  not  sufficient  to  contradict  or  overcome  the  respousive  answers  to 
the  chaises  of  the  bill.  To  render  a  deed  founded  on  a  valuable 
consideration  void  for  fraud,  both  parties  must  concur  in  a  fraudu- 
lent intent,  or  the  grantee  must  have  notice  of  such  intent,  or  must 
in  some  way  be  privy  to  the  wrongful  design. 

The  evidence  shows  that  the  grantors  represented  themselves  as  solv- 
ent at  the  time  of  the  execution  of  the  deed  of  trust,  and  it  also  shows 
that  they  knew  that  they  were  greatly  embarrassed,  their  cash  sales 
were  small,  they  could  not  readily  collect  the  money  doe  Ukem,  and 
were  nnable  to  meet  their  debts  at  maturity.   Their  belief  of  solvency 
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appears  to  have  been  induced  by  the  plausible  and  eager  antieipa- 
tions — generally  entertained  by  debtors  in  failing  oircumataneee — 
that  by  indulgence  and  good  management  in  making  sales  of  their 
goods  at  fair  prices,  and  collecting  the  debts  due  them,  they  would  be 
able  in  a  short  time  to  relieve  tbemseives  from  finaneial  embarrass- 
ments. The  evidence  farther  shows  that  their  property  was  OTeresti- 
mated  in  value,  and  they  did  not  have  the  means  and  reBources  from 
which  enough  could  be  realized  to  pay  all  their  debts  under  forced 
sales  by  execution,  and  that  their  purpose  in  gaining  time  to  dispose 
of  their  goods  without  ruinous  sacrifice  was  for  the  primary  benefit 
of  creditors,  and  not  for  their  personal  advantage. 

Upon  a  careful  review  of  all  the  facts  and  oiroamstanoes  developed 
by  the  evidence,  I  am  of  opinion  that  the  plaintiff  by  his  proofs 
has  failed  to  sustain  the  allegations  of  fraud  against  the  defendants, 
as  stated  in  his  bill.  I  deem  it  nnneoesaary  to  consider  the  motion 
of  the  defendants'  ooonsel  to  dismiss  the  bill  for  the  defects  and 
irregularities  specified  in  the  brief  and  argament.  Let  the  bill  be  dis- 
missed. 

Bond,  3.,  concnrs. 


BTACHELBBaa  and  others  v.  Fonoh. 
[CHrcuit  Cburtt  D.  Maine.   Febniarj  23, 188S.) 

TBum-HABX— ITbb  BT  AniaHra  ok  PcmoaABBB^DKOKEnoK— iHFRnreBHBirr— . 

Ibjuhotioh. 

Ad  asaignee  or  purchaser  of  a  trade-mark  from  the  original  proprietor  must 
in  the  use  thereof  indicate  that  he  is  assignee  or  purchaser,  or  ke  will  not  be 
entitled  to  protection  in  the  u*e  of  the  mark  so  aulfned. 

In  Equity. 

Clarence  Hcde,  for  complainants. 
William  Henry  Clifford,  for  defendant. 

Colt,  J.  In  this  suit  the  complainants  claim  the  excladve  right  to 
the  use  of  the  trade-mark  "La  Normandi,"  or  "Normandi,"  which  is 
applied  to  a  brand  of  cigars,  and  chat^e  the  defendant  with  infringe- 
ment in  using  the  words  "E.  P.  Normanda,"  or  "Normanda,"  or 
"Normandie,"  upon  a  brand  of  cigars  made  and  sold  by  him.  The 
complainant  Stachelberg  obtained,  by  assignment  from  one  Asher 
Bijur,  of  New  Tork,  the  exclusive  right  to  use  this  trade-mark,  and 
he  subsequently  conveyed  the  right  to  the  firm  of  Stachelberg  &  Co., 
the  complainants.  It  appears  that  Bijur  was  the  originator  of  the 
trade-mark,  and  had  used  it  for  some  years,  building  up  quite  an  ex- 
tensive sale  for  this  brand  of  cigars  by  reason  of  their  good  quality. 
The  original  trade-mark  bore  the  name  of  the  maker,  "A.  Bijur,"  and 
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also  ibe  initialB  "A.  B."  Upon  the  asBignment  of  the  trade-mark  to 
Stachelbeig,  he  sabstituied  his  own  imme,  "M.  Stachelberg/'  and  the 
initials  "M.  S."  In  this  form  the  trade-mark  was  registered  by 
Stachelberg  &  Co.  iu  1876,  under  the  United  States  law,  which  has 
sinoe  been  declared  unconstitutional.  Trade-mark  Ca$e»,  100  U.  S. 
82.  In  this  case,  therefore,  the  oomplainants  stand  on  their  com- 
mon-law  rights. 

The  defendant  denies  the  charge  of  infringement,  and  rests  his  de- 
fense on  various  grounds.  Whatever  may  be  thought  of  the  reniain< 
ing  defenses,  there  is  one  point  which  we  think  is  well  taken,  and 
therefore  fatal  to  any  relief  prayed  for  in  the  bill.  In  the  use  of  the 
trade-mark  the  complainants  do  not  state  that  it  was  obtained  by  as- 
signment or  purchase  from  A.  Bijnr,  Bijur  originated  the  trade- 
mark, and  it  thas  became  a  sign  of  the  quality  of  the  article  he  sold, 
and  an  assurance  to  the  public  that  it  was  the  genuine  product  of  his 
manufacture.  A  trade-mark  must,  either  by  itself  or  by  association, 
point  distinctively  to  the  origin  or  ownership  of  the  article  to  which 
it  is  applied.  Canal  Co,  v.  Clark,  13  Wall.  311,  It  imports  that  the 
article  is  made  by  the  original  proprietor,  and  therefore  genuine,  and 
the  law  protects  the  original  proprietor,  not  only  as  a  matter  of  jus- 
tice,  but  to  prevent  imposition  on  the  public.  Manhattan  M«dieine 
Co.  T.  Wood,  108  U.  S.  218;  S.  C.  2  Sap.  Ct.  Eep.  430. 

Now,  in  order  that  the  public  may  not  be  deceived,  it  is  essential 
that  an  assignee  or  purchaser  of  the  original  proprietor  should  indi- 
cate in  the  use  of  the  trade-mark  that  he  is  assignee  or  purchaser, — 
Sherwood  y.Andrews^  5  Amer.  Law  Beg.  (N.  8.)  588, — otherwise  the 
pnblie  are  misled  into  purchasing  the  goods  of  another  manufacturer 
or  vendor  as  those  of  the  original  proprietor.  If  these  complainants 
have  any  right  of  action  against  the  defendant,  it  is  upon  the  ground 
that,  by  copying  the  trade-mark  **La  Normandi"  in  substance,  he  is 
misleading  the  publio  by  false  representations  into  the  purchase  of 
his  cigars  as  those  made  by  A.  Bijur,  the  original  proprietor  of  the 
trade-mark.  Canal  Co.  v.  Clark,  supra.  And  so  these  complainants, 
in  failing  to  give  notice  that  they  are  the  purchasers  and  assignees  of 
the  trade-mark  from  A.  Bijur,  are  practicing  the  same  deception 
towards  the  public  which  they  charge  against  the  defendant.  The  fact 
that  the  name  "H.  Stachelberg"  is  attached  to  the  trade-mark  can  no 
more  relieve  the  oomplainants  of  the  charge  of  misrepresentation  as  to 
the  public  than  the  use  of  the  name  "E.  Ponce"  or  "E.  P."  can  relieve 
the  defendant  of  such  a  charge.  It  is  the  use  of  the  fanciful  words 
"La  Normandi,"  or  words  of  substantial  similarity,  that  is  calculated 
to  mislead.  The  supreme  court,  in  Manhattan  Medicine  Co.  v.  Wood, 
supra,  declare  that  the  object  of  a  trade-mark  being  to  indicate  by  its 
meaning  and  association  the  origin  or  ownership  of  the  article,  it  would 
seem  that  when  a  right  to  its  use  is  transferred  to  others,  either  by 
act  of  the  original  manufacturer  or  by  operation  of  law,  tiie  fact  of 
transfer  should  be  stated  in  connection  with  its  use,  otherwise  a  de> 


Dgi  ized  by  Google 


439 


FEDEBiLL  BEPOBTE&. 


oeption  would  be  practiced  upon  the  pablio,  and  the  very  fraud  accom- 
plished, to  prevent  which  courts  of  equity  interfere  to  protect  the  ex- 
ohisive  right  of  the  original  manufacturer. 

Under  the  rule  laid  down  in  Manhattan  Medicine  Co.  v.  Wood,  the 
complainants  have  no  standing  in  a  court  of  equity,  and  the  bill  must 
be  disnuBsed. 


HtUiB  and  others  o.  STooswELii  &  Dabbaoh  Fubnitube  Co. 


L  Fraud  on  Cbbditobb— Chattel  MoRTOAOE—PBEFEBBiira  CitHDrxoBS. 

la  HichigaD  an  insolrent  debtor  has  a  legal  right  to  secure  oqb  or  more  bona 
Jldflcredltors  in  preference  to  others,  wherono  frand  ia  intended;  and  the  mere 
fact  that  a  ehattle  mortipkge  giren  for  that  purpose  operates  iooidentally  to 
hinder  and  delay  oUier  creditors  in  colleeting  their  debts  doea  not  affeot  the 
security. 

2.  Saue — Fraudulent  Intent — Question  of  Fact. 

The  Miohtgan  statute  declares  that  the  question  of  fraudulent  intent  ia  one 
of  fact  and  not  of  law. 
5.  Same— Retsntiok  op  P<m8bbsion  Witb  Power  ow  Sale. 

Prorisiona  in  a  chattel  mortgage  that  the  mortgagor  shall  eontlniiB  In  pos- 
aeasion  of  the  property,  and  continue  sales  thereof  at  wholesale  and  retail,  with 
an  omission  of  a  i^pulation  to  apply  the  proceeds  ofaalei  to  f^y  the  seonred 
debts,  do  not  make  out  conatmetlTe  fraud  or  fnod  in  law. 

1.  8aHB— CONTETANCB  WHEN  YoiD  IN  XiAW. 

When  a  court  says  tlie  law  declares  a  conveyance  void  for  fraud,  or  Impntea 
to  it  fraud,  what  is  meant  is  that  the  law  will  not  sanction  a  conveyance,  aj^inst 
the  claims  of  creditors,  when  its  proviBions  are  illegal  or  are  not  reconcilable 
with  an  honest  purpose,  and  then  declares  it  void  upon  its  face  because  no 
eridence  coald  change  its  character ;  aa,  in  case  of  a  deed  made  by  a  debtor  for 
his  own  support  or  benefit,  or  for  tbe  benefit  of  those  dependent  upon  him  for 
support,  or  without  con^eratlon,  and  the  like. 
S,  Baub— Attaohhbnt  DisaoLTZo. 

Chattel  mortgage  executed  by  a  manufacturing  corporation  to  secure  Indors- 
ers  of  ita  pnper,  most  of  whom  were  Its  directors,  containing  a  provision  that 
the  mortgagor  should  |etaln  possession  of  the  property  and  sell  it  at  whcdesale 
anu  retail,  construed,  and  held  not  fraudulent  as  matter  of  Ibw^  and  ground  for 
an  attachment. 


Aasumpsit.   Order  nisi  for  the  dissolution  of  an  attachment. 
Smiley  tit  Earle,  for  plaintiffs. 

H.  W.  Butterfield,  for  defendant. 

WiTHEY,  J.  On  the  twenty-second  of  December  last  the  plaintiflFs 
sued  out  a  writ  of  attachment  against  tbe  property  of  the  defendant, 
based  on  an  affidairit  that  the  latter  had  disposed  of  its  property  with 
intent  to  deh-aud  its  creditors,  and  seized  part  of  the  personal  prop- 
erty which,  in  August  previous,  the  defendant  had  chattel  mortgaged 
to  Wilder  D.  StcTcns.  in  trust  to  secure  five  persons,  indorsers  of  its 
paper,  aggregating  about  $87,000,  and  also  to  secure  its  employes 
for  labor  debts,  due  and  to  come  due.  The  mortgage  eovered  the  entire 
3to«k  in  trade  of  the  oompany,  including  lumber,  fomiinre,  uid  per- 
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sonal  effects,  and  all  additions  and  aooretions.  It  permitted  the  com- 
pany to  oontinae  in  possession  and  carry  on  its  business,  bat  restricted 
Bales  to  sooh  as  sfaotild  be  made  in  the  ordinary  oonrse  of  the  -whole- 
Bale  uid  retail  bnsiness  of  the  company.  The  oompany  m^nnfact- 
ured  fnmitnTe.  The  mortgagees'  interest  in  the  property  was  to  be 
kept  insured  in  not  less  than  the  amount  of  the  insurance  at  the  date 
of  the  instrument,  but  the  company  might  reduce  the  insuranoe  in 
proportion  as  the  value  of  the  property  should  be  reduced  from  time 
to  time.  All  bat  one  of  the  indorsers  were  stockholders  and  directors 
in  the  company.  The  secretary  and  president  are  indorsers  of  part 
of  the  paper  of  the  company  secured  by  the  morl^ge,  and  executed 
the  mortgage  under  the  authority  of  a  vote  of  both  the  stockholders 
and  board  of  directors. 

The  instrument  recites  the  date  and  amount  of  each  piece  of  pa- 
per, when  due,  and  the  name  of  the  indorser  or  indorsers;  that  the 
oompany  is  indebted  to  the  persons  in  its  employ,  and  desires  that 
they  shall  oontinae  in  its  employment,  and  desires  to  secure  to  them 
the  payment  of  sums  due  and  to  come  dae  to  them,  and  also  desires 
tfaattlie  said  indorsers  of  its  paper  shall  continne  to  indorse  renewab 
of  its  paper  np  to  at  least  the  first  day  oi  January,  1885,  whioh  they 
are  willing  to  do  if  secnred.  The  company  agrees  "to  take  up  and  pay 
all  snob  paper  snbs^nently  coming  due  and  not  renewed;  to  pay  all 
renewals  and  all  snoh  paper  now  pMt  due  on  <»  before  January  1, 
1885,  unless  the  same  can  be  renewed,  and  in  that  ease  to  pay  the 
ranewal  <x  rmewals  thereof,  and  to  save  harmlera  the  said  indorsers 
on  sneh  paper  from  all  loss  and  damage  by  reason  of  such  indorse- 
ments." In  case  the  company  does  not  pay  according  to  the  terms 
oi  the  instrnmwt,  and  keep  harmless  the  indorsers,  the  mortgage 
may  take  posseilBion  of  and  sell  the  property  at  privato  or  public 
sale. 

The  plaintiffs,  by  an  order  nisi,  were  ordered  to  show  cause  wby 
the  writ  of  attachment  should  not  be  dissolved  and  the  property  dis- 
ohai^d.  It  is  incumbent  on  them  to  make  out  that  the  mortgage 
was  ezecnted  with  intent  to  hinder,  delay,  or  defraud  creditors.  The 
proofs,  show  (in  addition  to  what  has  already  been  stated)  that  at  the 
date  of  the  instrument  the  defendant  corporation  was  unable  to  pay  its 
debts  as  they  matured,  and  had  asked  the  plaintiffs  to  extend  the  debt 
on  which  this  sait  is  brought.  It  had  received  notice  from  the  bank 
where  it  transacted  ito  principal  banking  business,  and  which  held 
$30,000  of  the  company's  papw,  that  ten  or  more  thousand  dollars, 
soon  to  mature,  would  not  be  renewed,  and  the  indorsers  on  that  pa- 
per had  also  been  notified  of  such  intention  on  the  part  of  the  bank. 
The  company  o'ved  more  than  $12,000  of  unsecnred  debts.  One  of 
the  officers  of  the  oompany,  produced  by  the  plaintiff,  testified  in 
BobBtanee  that  there  were  three  immediate  reasons  for  giving  the 
mortgage :  (1)  The  company  had  got  behind  with  the  men  in  its  em- 
ploy and  thoy  were  getting  uneasy;  (2)  the  only  indorser  of  the  compa- 
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ny's  paper  not  a  director,  and  two  of  the  directors  wbo  were  indors- 
ers,  demanded  seourity  if  they  oontinued  to  indorse;  (3)  defendant's 
bank  had  given  notice  to  it  and  to  the  indorsera  that  certain  paper 
'  would  not  be  renewed;  but  it  was  believed,  notwithstanding,  that  the 
bank  would  be  satufied  if  all  the  paper  it  held  i^ainst  the  Company 
was  secured,  and  that  was  the  purpose  in  giving  the  mortgage.  "We 
thought,"  says  the  witness,  "we  could  then,  aided  by  the  time  thus 
obtained,  go  on  and  pay  what  we  owed.  We  had  no  idea  bat  what 
our  debts  would  be  paid.  Our  general  indebtedness  had,  within  a 
short  time,  been  lately  changed  to  the  banks  by  borrowing  of  them 
on  indorsed  paper.  We  had  been  accustomed  to  take  our  drafts  to 
our  bank  and  have  them  credited  up  to  us.  About  this  time  the  bank 
refused  to  do  this.  We  had  thirty  or  forty  thousand  dollars  of  ac- 
counts, half  of  which  were  eoUectible.  There  is  no  question  made  as 
to  the  boita  Jide*  of  the  indebtedness  intended  to  be  secured  by  the 
mortgage." 

It  is  insisted  by  the  plaintiffs  that  the  mortgage  is  fraudulent  in 
fact,  and  fraudulent  upon  its  face  as  against  the  general  creditors  of 
the  defendant.  I  am  unable  from  the  evidence  before  me  to  dis- 
cover any  intention  on  the  part  of  the  officers  of  the  corporation  to 
hinder,  delay,  or  defraud  oreditors.  The  indebtedness  existed  and 
was  bona  Jide;  the  defendant  was  unable  to  pay  promptly  its  debts, 
due  and  to  fall  due,  and  the  indorsera  of  its  paper  demanded  security 
before  renewing  their  indorsements.  It  does  not  affeot  the  question 
if  the  company  could  never  pay  its  debts  in  fall;  for  the  legal  right 
of  an  insolvent  debtor  to  secure  one  or  more  oreditors  in  preferenee 
to  others,  where  no  fraud  is  intended,  is  settled  in  Michigan  by  many 
decisions.  The  mere  fact  that  the  security  operates  incidentally  to 
hinder  and  delay  other  oreditors  in  collecting  their  debts  does  not 
affeot  the  security.  Both  facts  may  and  should  be  eonsidered  in  de- 
termining whether  fraud  was  intended. 

The  statutes  of  Michigan  relating  to  chattel  mortgages  and  to  con- 
veyances fraudulent  against  creditors,  as  construed  by  the  supreme 
court  of  the  state,  constitute  rules  of  property,  binding  as  well  upon 
the  national  as  npon  the  state  courts.  This  mortgage  did  not  hinder 
or  delay  oraditors,  within  the  meaning  of  the  statute,  unless  it  was 
made  with  a  fraudulent  intent ;  and  if  it  was  not  made  with  a  fraud- 
ulent intent,  its  execution  was  no  ground  for  an  attachment  of  the 
defendant's  property.  The  statute  declares  that  the  question  of  fraud- 
ulent intent  shall  be  a  question  of  fact,  and  not  of  law,  and  I  find 
there  was  in  fact  no  fraudulent  intent.  The  mortgage  was  given  to 
secure  indorsers  of  bona  fide  indebtedness  of  the  company,  and  of 
persons  to  whom  bona  fide  debts  were  owing,  and  nothing  in  all  that 
was  done  indicates  a  purpose  inconsistent  with  honesty  and  fair  deal- 
ing on  the  part  of  the  officers  of  the  corporation,  or  any  of  the  bene- 
ficiaries under  the  mortgage.  The  corporation  contemplated  continu- 
ing in  business  through  the  assistance  the  mortgage  would  incident- 
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ally  afford,  enabling  it  to  obtain  renewals  of  its  paper,  and  giving  ii 
time  tbroagh  such  credit  to  eonrert  its  stock  and  work  ont.  It  does 
not  matter  whether  such  hope  was  jastified  by  the  ciroamstances ;  if 
flaoh  wu  the  purpose,  and  nothing  more,  a  fraadnlent  intent  can  not 
be  predicated  of  tiie  facts.  *P 

Bat  the  principal  contention  by  the  plaintiffs  is  that  the  instrument 
is  oonatmctiTely  or' presumptively  fraudulent,  for  two  reasons:  (1) 
That  it  neither  fixes  nor  contemplates  a  time  certain  within  which  the 
indorsed  indebtedness  of  the  corporation  is  to  come  due  and  payable ; 
(3)  that  the  mortgage  is  executed  by  the  president  and  secretary  of 
the  company,  who  on  the  face  of  the  instrument  are  beneficiaries  of 
its  provisions.  It  is  also  true  that  other  of  the  beneficiaries  are  direct- 
ors in  the  corporation.  There  is  no  agreement  to  renew  any  part  of 
the  indorsed  paper,  but  in  case  any  of  it  should  be  renewed,  then 
such  renewals  are  to  be  paid. 

The  mortgage  recites  that  the  company  desires  to  have  the  in- 
d<»sers  renew  paper,  and  that  they  were  willing  to  do  so  if  security 
was  given  for  their  indorsements.  Legally,  therefore,  whenever  the 
holder  of  any  of  the  paper  should  refuse  to  renew,  or  whenever  any 
indorser  should  refuse,  that  particular  paper  would  be  due  and  pay- 
able. This  was  part  of  the  arrangement  to  enable  the  company  to 
avoid  suspension,  and  to  enable  it  to  go  on  manufaotaring  and  seUing 
its  goods.  I  do  not  regard  such  an  arrangement  constructively 
fraudulent,  but  a  fact  to  be  considered,  like  any  other  fact,  tending  to 
show  the  intention  of  the  parties  in  making  the  mortgage.  Even  if 
its  provisions  doi  incidentally,  hinder  or  delay  creditors,  it  does  not 
follow  that  fraud  was  Intended.  The  provisions  that  show  the  mort- 
gagor was  to  continue  in  possession  of  the  property,  and  was  to  con- 
tinue sales  at  wholesale  and  retail,  together  with  the  omission  of  a 
stipulation  to  apply  the  proceeds  of  sales  to  pay  the  secured  debts,  do 
not  make  oat  oonstmctivs  fraud,  or  fraud  in  law;  and  it  has  been  so 
ruled  in  this  state.  They  are  to  be  considered  as  other  facts  and 
circumstances  on  the  question  of  fraudulent  intent.  The  terms  of  the 
mortgage  as  to  renewals,  leaving  it  uncertain  when  the  indebtedness 
was  to  be  paid,  are  to  be  scrutinized,  but,  like  the  other  provisions  al- 
luded to,  constitute  no  conclusive  evidence  of  a  fraudulent  intent. 

Again,  the  fact  that  the  officers  who  executed  the  mortgage,  and 
the  directors,  are  among  the  beneficiaries  of  its  provisions,  calls  for 
the  closest  scrotiny,  but,  in  my  opinion,  raises  no  conclusive  presump- 
tion that  there  was  an  intent  to  hinder,  delay,  or  defraud  creditors. 
The  law  seldom  imputes  fraud  in  reference  to  a  conveyance  made 
under  a  statute  which  declares  **tbe  question  of  fraudulent  intent,  in 
all  cases  arising  nnder  this,  or  either  of  the  last  two  preceding  eluip- 
ters,  shall  be  deemed  a  question  of  fact  and  not  of  law." 

I  apprehend,  when  a  court  says  the  law  declares  a  conveyance  void 
for  frand,  or  imputes  to  it  fraud,  what  is  meant  is  that  the  law  will 
not  sanotion  a  conveyance,  a^punst  the  claims  of  creditors,  when  its 
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provisions  are  illegal  or  are  not  reconcilable  with  an  honest  parpose, 
and  then  declares  it  void  upon  its  face  beoaase  no  evidence  could 
change  its  character;  as,  in  case  of  a  deed  made  by  a  debtor  for 
his  own  support  or  benefit,  or  for  the  benefit  of  those  dependent  upon 
him  for^dpport,  or  without  consideration,  and  the  like.  Oliver  v. 
Eaton,  7  Mich.  108;  Bagg  v.  Jerome,  Id.  145.  tiee,  also,  Brett  v. 
Carter,  3  Low.  468;  and  Hughes  v.  Cory,  20  Iowa,  399. 

The  case  of  Robinson  v.  Elliott,  22  Wall.  513,  is  much  relied  on  bj 
the  plaintiff's  attorneys,  and  if  that  case  had  arisen  in  this  state,  the 
decision  would  seemio  oontrol  this  case  on  the  question  of  the  effect 
of  leaving  the  mortgagor  in  possession  of  the  property,  and  render 
the  instrument  void  for  fraud;  but  the  chattel  mortgage  in  that  oaae 
was  made  in  Indiana,  and  does  not,  therefore,  oontrol  my  judgment 
when  passing  upon  a  mortgage  in  Michigan,  governed  by  its  laws  as 
uniformly  interpreted  by  its  courts.  It  was  also  there  determined 
that  a  mortgage  which  by  its  terms  permits  or  contemplates  the  in- 
definite prolonging  of  the  debt  seoured  by  the  mortgage,  is  void  as 
against  existing  creditors.  It  is  argued  here  that,  as  the  Miobigan 
supreme  court  has  never  passed  upon  that  question,  this  court  should 
foUow  the  doctrine  on  that  subject  applied  in  Robinson  v.  Elliott. 
That  case  was  decided  on  its  own  facts,  or  on  the  provisions  of  the 
mortgage  under  disoossion  therein,  and  under  a  statnte  of  Indiana 
that  had  not  been  expounded  by  the  supreme  court  of  the  state ;  but 
here  is  a  mortgage  with  different  provisions,  and,  under  the  decisions 
of  this  state,  ought  not  to  be  decided  by  the  reasons  and  conclusions 
expressed  by  Mr.  Justice  Davis  in  Robinson  v.  Elliott,  upon  either 
question  ruled  in  that  case.  That  was  a  suit  in  equity;  this  is  an 
application  to  dissolve  a  writ  of  attachment  by  virtue  of  which  the 
defendant's  goods  have  been  seized  and  are  held  ou  the  charge  that 
the  defendant  has  disposed  of  its  property  with  intent  to  defraud  its 
creditors.  Under  this  application  to  dissolve  the  attachment,  the  court 
has  no  power  to  decide  anything  more  than  whether  this  mortgage 
was  made  with  a  fraudulent  intent,  and  discharge  or  sustain  the  seiz- 
ure that  has  been  made.  A  court  of  equity  oould  decree  so  as  to 
protect,  not  alooe  the  plaintiffs,  but  all  the  creditors,  including  the 
directors  who  are  indorsers,  by  a  distribution  of  the  proceeds  pro  rata 
to  all  the  defendant's  creditors.  A  court  of  equity  will  preserve  legal 
rights,  but  it  will  not  permit  them  to  prevail  to  the  exclusion  of  equi- 
table rights  and  considerations.  If  the  plaintiffs  had  a  judgment,  and 
should  file  a  bill  in  equity  to  restrain  the  mortgagee  taking  possession 
of,  selling,  and  appropriating  the  property,  because  the  officers  and 
directors  have  made  themselves  beneficiaries  under  the  mortgage, 
to  the  exclusion  of  other  creditors,  there  are  cases  deciding  that  in 
such  suit  the  officers  and  directors  would  not  be  permitted  to  take 
undue  advantage  of  their  position  by  securing  themselves  to  the  ex- 
clusion of  other  creditors;  but,  even  then,  the  beneficiaries  nnder  the 
mortgage,  not  offioers  or  stockholders,  might  be  entitled  to  the  bene- 
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fit  of  the  mortgage  as  a  secarity.  Bradley  v.  FarweU,  1  Holmes,  433 ; 
Coons -v.  Tome,  9  Fed.  Rep.  532;  Qas-iight  Co.  y.  TerreU,  L.  R.  10 
Eq.  168.  Among  oases  that  hold  somewhat  different  views  are  Strat- 
UMY.AlUn,lQ  N.  J.£q.282;  WhitweUY.  Warner.W  Vt.  444; 
road  Co,  r.  Claghorn,  1  Speers,  Eq.  (S.  0.)  561,  662.  See  Ang.  &  A. 
Corp,  §  233;  also  Bueli  v.  Buckingham,  16  Iowa,  284,  291. 

But  I  am  not  called  npon  to  decide,  as  in  a  court  of  equity,  the  ef- 
fect of  the  mortgage  upon  the  distribution  of  the  defendant's  prop- 
erty, and  the  rights  as  between  the  general  creditors  and  the  oJUcers 
of  the  corporation  as  to  the  mortgaged  property.  The  question  before 
me  is  whether  a  creditor,  who  attaches  property  under  a  statute  giv- 
ing to  him  the  right,  upon  making  and  annexing  to  the  writ  an  affi- 
davit that  the  defendant  therein  has  disposed,  or  is  about  to  dispose 
of,  his  property  with  intent  to  hinder,  delay,  or  defraud  his  creditors, 
and  being  required  to  show  caase  why  the  attachment  should  not  be 
dissolved,  can  maintain  the  seizure  without  showing  fraud  in  fact,  or, 
at  least,  that  iihe  necessary  result  is  fraud,  shown  by  the  produc- 
tion of  the  mortgage  and  which  no  evidence  could  change,  in  view  of 
the  statute  making  the  question  of  fraudulent  intent  one  of  fact  and 
not  of  law. 

The  ultimate  fact  turns  upon  whether  the  directors,  in  directing  the 
mortgage  to  be  made  to  a  person  in  trust  to  secure  outside  creditors, 
and  at  the  same  time  indemnify  themselves  against  indorsements 
for  the  company,  under  the  circumstances  and  for  the  objects  stated, 
must  be  held  necessaniy  to  have  intended  fraud.  I  cannot  see  that 
they  did.  It  is  not  competent  in  this  proceeding  to  predicate  con- 
structive fraud  upon  the  mere  fact  that  they  availed  themselves  of 
their  superior  advantages  to  obtain  indemnity  against  their  indorse- 
ments. 

I  call  attention  to  La  BeUe  Irm  Works  y.  HUl,  22  Fed.  Bbf.  195, 
wherein  Mr.  Justice  Miu^eb,  in  a  trial  involving  the  validity  of  a  writ 
of  attachment  under  the  statute  of  Missouri  providing  that  the  plain- 
tiff in  any  civil  action  may  have  an  attachment  "where  the  defend- 
ant has  franduleniiy  conveyed  or  assigned  his  property  or  effects  so 
as  to  hinder  or  delay  his  creditors,"  held  that  a  deed  of  trust  given 
by  the  defendants  "did  not  hinder  and  delay  creditors,  within  the 
meaning  of  the  Missouri  statute,  unless  it  was  made  with  a  fraudulent 
intent,  and  that  its  execution  was  no  ground  for  an  attachment  un- 
less there  was  fraud  in  fact,  and  that  fraud  in  law  was  not  sufficient." 
He  said  to  the  jury:  "If  you  believe  that  deed  of  trust  to  be  an  honest 
instrument, — if  you  believe  it  was  made  for  an  honest  purpose,  you 
will  find  for  the  defendants;  but  if  you  believe  it  to  have  been  made 
for  a  dishonest  purpose,  you  will  find  for  the  plaintiff." 

The  deed  of  trust  was  made  to  secure  the  payment  of  debts,  but 
provided  that  none  of  the  property  conveyed  should  be  sold  within 
two  years.  There  was  a  contemporaneous  agreement  that  the  trus- 
tee should  conduct  the  business  of  defendants  in  the  firm  name,  and 
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only  saob  creditors  as  should  sign  the  agreement  were  to  share  in 
proceeds  of  the  sales  of  the  personal  property,  bnt  all  were  privileged 
to  sign.  One  of  the  defendants  testified  that  the  deed  was  made  with 
the  hope  that  the  personal  property  would  suffice  for  the  payment  of 
the  firm  debts,  and  they  hoped  to  save  the  real  estate. 

The  attachment  of  the  property  in  question  is  dissolved.  The  de- 
fendant  has  appeared  and  plead,  which  saves  the  suit  in  court  for 
recovery  at  the  proper  time  of  the  plaintiffs'  damages  upon  their 
olaim. 


Fbudbntul  Abbub.  Co.  v.  Lifh  Inb.  Go. 

{Oireuit  Court,  B.  CdnnectietU.   April  l4,  1885.) 

Lme  IhBURAHOB— RbIKSURAITCB— OBiJi  PbOUISSORT  KBPREaBNTAirON. 

The  faUura  of  an  insurance  companr  tbat  procures  reinsnranoe  to  onnply 
with  an  oral  promissory  Tepreseatatlon  In  regud  to  its  future  oonduct,  made 
without  fraud  or  falsehood,  before  the  policy  was  issued,  and  not  alluded  to 
therein*  is  not  a  valid  defense  against  the  insurer'a  liability  npon  the  policy. 

At  Law. 

E.  C.  Henderton,  for  plaintiff. 
Charles  J.  Cole,  for  defendant. 

Shcpuah,  J.  This  is  a  demurrer  to  the  second  defense  in  the  de- 
fendant's answer  to  the  plaintiff's  oomplaint  npon  a  poUcy  of  life  in- 
Boranoe.  The  facts  admitted  to  be  true,  for  the  purposes  of  pleading, 
are  as  follows:  In  the  year  1854,  the  National  Loan  Fund  Life 
Assurance  Society,  which  in  the  year  1839  had  issued  to  Edward  Law- 
son  its  policy  of  insurance  upon  his  life  for  jE3,000,  applied  to  the  de- 
fendant to  reinsure  $5,000  of  said  risk,  which  was  still  outstanding. 
On  making  said  application,  the  society  represented  to  the  defendant, 
in  order  to  induce  it  to  issue  a  policy  of  reinsurance  for  said  sum, 
that  the  risk  was  a  good  one, — a  most  excellent  risk, — and  tbey  were 
willing  rather  to  keep  $10,000  at  risk  on  the  life  than  buy  the  policy ; 
and  thereapon,  upon  the  faith  and  oredit  of  the  representation  that 
the  society  wonld  keep  $10,000  at  risk  on  said  life  rather  than  buy 
the  policy,  the  defendant  issued  to  said  society  a  policy  of  rein- 
snranoe on  Lawson's  life  for  the  term  of  seven  years.  In  the  year 
1861,  on  the  expiration  of  this  term,  the  society,  the  name  of  which 
had  been  changed  to  the  International  Life  AsBoranoe  Society,  de- 
sired to  renew  said  policy  for  the  term  of  life.  The  defendant  re- 
quired a  new  medical  examination  of  Lawson,  so  as  to  show  his 
physical  condition  at  that  time,  and,  the  same  being  furnished,  upon 
the  faith  and  credit  thereof  and  of  the  previons  representations  made 
at  the  time  of  issuing  the  original  reinsaranoe  policy,  the  policy  in 
Bait  waa  issned. 
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In  ihe  year  1866  the  society  reinsnred  £500  of  its  said  risk  in 
the  Royal  Insarance  Company  of  London.  In  the  year  1869  the  so- 
ciety ceased  business  and  went,  into  liquidation,  and  a  liquidator 
thereof  was  duly  appointed.  On  or  about  March  30,  1871,  the  soci- 
ety reinsured  the  entire  risk  on  Lawson's  life.  -  Lawson  died  iu  May, 
1879,  having  shortly  before  his  death,  and  in  the  same  year,  surren- 
dered to  the  plaintiS,  for  £690,  the  policy  issued  to  ihe  International 
Society  upon  his  life.  The  plaintiff  alleges  that  on  March  80, 1871. 
the  official  liquidator  of  the  society  assigned  to  the  plaintiff,  for  a  val- 
uable consideration,  the  defendant's  policy  on  Lawson's  life,  now  in 
suit.  This  is  denied  by  the  defendant.  It  is  agreed  that  from  March 
30,  1871,  until  Lawson's  death,  the  premiams  on  said  policy  were 
regularly  paid  to  the  defendant  by  the  plaintiff. 

It  is  not  denied  that  the  representations  in  regard  to  the  character 
of  the  risk  were  true,  nor  is  the  willingness  of  the  society,  at  the  time 
of  making  the  application,  to  keep  $10,000  at  risk  denied.  An  in- 
terprefation  of  the  language  of  the  society,  in  regard  to  its  willing- 
ness to  keep  the  specified  sum  at  risk,  is  that  it  was  then  willing  or 
then  wished  to  pursue  that  course.  The  defendant  interprets  the 
meaning  to  be  that  the  society  represented  that  it  would  keep  $10,000 
at  risk  rather  than  buy  the  policy.  The  non-performance  of  its  rep- 
resentations is  alleged  to  consist  in  the  reinsurance  of  £500  in  1866, 
and  a  reinsurance  of  the  whole  risk  in  1871,  after  it  went  into  liqni- 
dation. 

Assumii^  that  the  construction  which  the  defendant  places  upon 
the  language  of  the  original  insurer  is  correct,  and  that  it  promised 
to  keep  the  specified  sum  at  risk,  not  only  through  the  life  of  the  pol- 
icy which  the  defendant  issued  in  1874,  but  during  the  life  of  all  sub- 
sequent policies  which  it  might  issue  on  Lawson*s  life,  and  that  it 
promised  that,  upon  going  into  liquidation,  no  reiosurance  should  be 
effected,  the  question  arises,  is  the  failure  of  the  assured  to  comply 
*with  an  oral  promissory  representation  in  regard  to  its  future  con- 
duct, made  without  fraud  or  falsehood,  before  the  policy  was  issued, 
and  not  alluded  to  therein,  a  valid  defense  against  the  insurer's  lia- 
bility upon  the  policy  ? 

This  subject  has  been  considered  recently  by  the  supreme  court  in 
Insurance  Co.  v.  Mowry,  96  U.  B.  544,  and  by  the  supreme  court  of 
Massachusetts  in  Kimball  v.  ,'Etna  Ins.  Co.  9  Allen,  540.  The  ex- 
tended discussion  which  was  given  in  these  cases  to  the  subject  of 
oral  promises  made  without  fraud,  prior  to  the  written  contract,  pre- 
cludes the  necessity  of  any  lengthy  argument. 

The  authorities  generally  notice  the  distinction  between  an  untrue 
representation  of  a  material  existing  fact,  which  makes  the  contract 
a  nullity  because  the  minds  of  the  parties  never  met  and  there  was 
no  agreement,  and  an  oral  promissory  representation  made,  without 
fraud,  before  the  written  contract,  in  regard  to  the  intention,  pur- 
pose, or  future  conduct  of  the  promisor.   The  latter  class  of  repre- 
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Bentations,  anlesa  incorporated  in  the  policy,  are  of  my  importance, 
"because  the  written  instrament  is  the  expression  and  the  only  evi- 
dence of  the  duties,  obligations,  and. promises  to  be  performed  by  each 
party  while  the  insurance  continues.  To  make  the  continuance  or 
termination  of  a  written  oontract,  which  has  once  taken  effect,  depend- 
ent on  the  performance  or  breach  of  an  earlier  oral  agreement,  wonld 
be  to  violate  a  fundamental  role  of  evidence/'  -Kimball  v.  Mtm  Ins. 
Co,  9  Allen,  540.  Mr.  Justice  Gbay,  who  delivered  tbe  opinion  in 
this  case,  further  says: 

"But  an  or^l  representation  as  to  a  future  fact,  honestly  made,  can  have  no 
effect;  for  if  it  is  a  mere  statement  of  an  expectation,  subsequent  disappoint- 
ment will  not  prove  that  it  was  untrue;  and  if  it  is  a  promise  that  a  certain 
state  of  facts  shall  exist  or  continue  during  the  term  of  the  poUcj^,  it  ought  to 
be  embodied  in  the  written  contract." 

The  insurer  is  at  liberty  to  compel  an  observance  of  promises  in 
regard  to  future  conduct,  by  incorporating  them  into  the  written  o<m- 
tract,  if  it  regards  a  performance  as  important,  but  the  promise,  un- 
less  embodied  in  the  contract,  is  not  a  part  ol  it.  All  thinge  to  be 
done  by  one  or  the  other  daring  the  eontinnance  of  the  written  agree- 
ment, upon  the  doing  of  which  the  life  of  the  contract  depends,  must 
appear  in  the  agreement.  Alston  v.  Mechanics'  Ins,  Co,  4  Hill,  329 ; 
Mayor  of  N.  Y.  v.  Brooklyn  Ins.  Co,  *43  N.  Y.  467 ;  Bryant  v.  Oesan 
Ins.  Co.  22  Pick.  200;  Insurance  Co.  v.  Mowry,  96  U.  S.  544. 

The  ease  of  Traill  v.  Baring,  10  Jnr.  (N.  S.)  377,  and  8  Bigelow,  Ins. 
Cas.  233,  is  not  inharmonious  with  the  authorities  that  have  been 
cited.  Tbe  facts  of  that  case  as  stated  in  the  syllabuB  in  Bigelow's 
Cases  are  as  follows : 

"Insurance  company  A.,  (having  previously  granted  a  policy  of  reinsurance 
to  Insurance  company  B.,  on  the  life  of  L.  I.,  for  £3,U00,)  on  the  tenth  of 
May,  1861,  offered  to  insurance  company  C.  £1,000  of  the  risk,  stating  that 
IttSuraniK  company  D.  had  a^eed  to  undertake  £1,000,  and  that  they  (com- 
pany A.)  would  retain  £1,000.  Company  C.  accepted  the  proposal  without 
the  usual  investigation  or  inquiries  into  the  ag^,  health,  or  habits  of  the  in- 
sured, as  a  partnersUp  risk.  The  policy  granted  by  company  G.  was  dated 
and  the  premium  was  paid  on  the  eighteenth  May,  1861.  Company  D.,  on 
the  Qfteenth  May,  1861,  came  to  a  resolution  not  to,  and  they  did  not  in  fact, 
retain  any  portion  of  the  risk,  but  this  resolution  and  the  course  of  action 
upon  it  was  not  communicated  to  company  C.  In  1862  the  insured  died  of 
the  heart  disease.  Held,  that  the  policy  granted  by  company  G.  was  void  and 
must  be  delivered  up  to  be  canceled." 

Tbe  gist  of  the  case,  as  shown  in  the  opinion  of  the  vice  chancellor 
and  of  the  judges  upon  appeal,  was  that  when  tbe  contract  was  per- 
fected the  representation  which  had  been  made  was  not  true,  and 
that  the  change  of  intention  which  took  place  before  the  contract  was 
entered  into,  should  have  been  communicated  to  the  other  contract- 
ing piiriy.  The  circumstances  bring  the  case  within  the  principle 
that  an  untrue  representation  of  a  material,  and  then  existing,  inde- 
pendent or  collateral,  fact,  affecting  the  risk,  vitiates  the  policy. 

I  have  not  thought  it  necessary  to  consider  whether,  upon  a  fair 
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oonsiruction  of  the  repres6ntati(»is  made  in  1854,  the  policy  m  suit, 
which  was  iseued  in  1861,  was  properly  afieoted  by  them,  or  whether 
there  was  any  breach  of  the  promise. 
The  demurrer  is  sustained. 


in  re  ToHa  Ah  Ghbb. 
(DiHrtet  OwrC,  J>.  CdO^fiimim,  November  14, 1883.) 

GmKEflB  ImnGBATIOH— AOT  OF  1882. 

A  Chinese  laborer,  who  left  the  United  States  after  the  act  of  May  6,  1882, 
went  into  eQect,  and  who  deliberately,  and  with  full  knowletjge  of  the  law, 
omitted  to  apply  for  his  certificats,  for  the  reason  that  he  had  no  expectation 
or  hope  of  ever  returning  to  the  United  Slates,  is  not  entitled  to  return. 

On  Habeas  Corpus, 

S.  a,  Hilborn,  V.  S.  Atty.,  for  the  United  States. 

Messrs.  Van  Duzer  and  Teare,  for  petitioner. 

Hoffman,  J.  The  petitioner  in  this  case  claims  the  right  to  re- 
enter the  United  States  on  the  ground  that  he  was  a  resident  of  tbe 
United  States  at  tiie  date  of  the  treaty,  and  is  therefore  protected  by 
its  second  article.  He  admits  that  be  is  a  Chinese  laborer;  that  he 
left  the  United  States  after  the  law  of  May  6,  1882,  went  into  effect; 
and  that  he  volnutarily  omitted  to  procure  the  certificate  in  that  law 
mentioned,  for  the  reason  that  he  had  no  expectation  of  returning  to 
the  United  States.  The  third  section  of  the  act  of  May  6,  1882,  is 
as  follows: 

"That  tbe  two  foref^lng  sectlona  shall  not  apply  to  Chinee  laborers  who 
were  in  the  United  States  on  tbe  seventeenth  day  of  November,  188U,  or  who 
shall  have  come  into  the  same  before  the  expiration  of  ninety  days  next  after 
the  passage  of  this  act.  artd  who  shall  produce  to  gttoh  master,  be/ore  going 
on  hoard  gwsh  vasal,  and  sluUl  produce  to  tbe  collector  erf  the  port  in  the 
United  States  at  which  such  iiessel  shall  arrite,  the  evidence  hereinafter  in 
this  act  required  of  his  heing  one  of  the  laborers  in  this  section  mentioned." 

Under  this  section  it  has  recently  been  held  by  this  conrt  that  the 
Chinese  laboren  referred  to  were  those  who  were  in  the  United  States 
at  tbe  periods  mentioned,  and  who  might  leave  the  United  States 
after  tbe  act  went  into  effect,  but  that  the  act  could  not  be  construed 
to  require  the  production  of  the  certificate  from  those  laborers  who 
left  tbe  United  States  before  the  passage  of  the  law  or  before  it  went 
into  effect.  It  was  considered  by  the  court  that  the  second  article  of 
the  treaty  secured  to  Chinese  laborers  in  the  United  States  at  tbe 
date  of  the  treaty  the  right  "to  go  and  come  of  their  own  free  will 
and  accord,"  and  that  it  could  not  have  been  tbe  intention  of  con- 
gress to  deprive  them  of  this  rigtit  by  exacting  from  them  as  a  condi- 
ti(m  of  its  exercise  the  production  of  a  certificate  which  it  was  impos- 
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sible  for  them  to  proenre.  But  it  was  also  considered  that  Chinese 
laborers  leaving  the  United  States  c^fUr  the  law  went  into  effect,  and 
who  might  wish  to  avail  themselves  of  the  privilege  of  returning,  se- 
cured to  them  by  the  second  article  of  the  treaty,  might  properly,  and 
without  a  violation  of  the  letter  or  spirit  of  the  treaty,  be  required  to 
proenre  the  certificate,  which  the  act  directs  shall  be  furnished  to 
them  without  charge,  as  a  means  of  identification,  and  as  furnishing 
the  test,  if  not  the  only  method,  of  preventing  evasions  of  the  law. 

In  the  case  at  bar  the  petitioner  deliberately,  with  fall  knowledge 
of  the  law,  omitted  to  apply  for  his  certificate,  for  the  reason  that  he 
had  no  expectation  or  hope  of  ever  returning  to  the  United  States. 
He  has  thus  by  his  own  act  of  omission  renounced  the  right  secured  to 
him  by  the  treaty,  by  neglecting  to  proenre  the  evidence  of  that  right 
which  the  law  requires,  and  which  it  was  entirely  within  his  power 
to  obtain.  I  am  therefore  of  opinion  that  the  applieati<»i  of  the  pe- 
titioner should  be  denied. 


In  re  Tbeadwell  and  others,  Bankrupts. 

{Distriet  Oowrt,  D,  California.    May  16, 1883.) 
BaSKRUFTOT— C!oi[FaMSATIOIf  OP  ATTORNBT  op  ABSiaNES. 

Ah  the  attorney  of  the  assignee  appears  to  have  saved  to  the  estate  130,000, 
after  protracted  litigation,  held,  that  |5,000  shouM  be  allowed  as  a  fair  and 
reasonable  compensation  for  such  services  as  had  been  Tendered  and  as  should 
he  required  as  incidental  to  the  final  closing  up  of  the  estate. 

In  Bankrnptcy. 

hloyd  Baldwin,  in  propria  "persona. 

T,  Z.  BlakemaHf  for  opposing  creditors. 

Hoffman,  J.  Considering  that  by  the  efforts  of  the  attorney  for 
the  assignee  the  sum  of  $30,000  was  saved  to  the  estate  after  a  pro- 
tracted litigation  in  this  court,  and  in  the  eirouit  court  on  appeal. 

2.  That  more  than  half  the  creditors  have  expressly  in  writing  as- 
sented to  the  allowance  to  the  attorney  of  $5,500;  that  creditors  to 
the  amount  of  |99,175,  who  have  not  signed  the  assent,  were  present 
at  the  creditors'  meeting,  and  offered  no  objection  to  the  allowance, 
and  do  not  now  object  to  the  same,  and  the  creditors  who  now  exeept 
represent  only  one-eleventh  of  the  total  amount  of  nnseenred  debts, 
viz.,  $368,854.61. 

3.  That  the  Attorney  for  the  objecting  creditors  proposed  at  the  be- 
ginning of  the  litigation  to  compromise  the  same  by  paying  $5,000 
in  satisfaction  of  the  claim  of  $30,000,  which  offer  was  declined  by 
the  claimants,  and  that  by  the  final  decree  of  the  court  the  whole 
claim  has  been  rejected. 

4.  That  the  cli^m,  if  allowed,  would  have  absorbed  the  whole  as- 
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^  seiB  of  the  estate  then  remaining  nndistarbed  in  the  hands  of  the  as- 
signee ;  and  that  the  serrioes  of  the  attorney  in  resisting  and  finally 
defeating  the  claim  were  rendered  with  no  oertaia  assurance  of  com- 
pensation; and  that  each  compensation  was  practically  contingent 
<ni  the  result  of  the  snit.  «■ 

5.  That  the  claim  of  Amos  Banks  against  the  estate  for  $37,000 
was  defeated  after  argument  and  reargnment  on  demurrer ;  and  that 
other  claims  were  presented,  in  opposing  which  the  services  of  the 
attorney  in  opposition  to  them  were  necessary  and  were  rendered. 

6.  That  numerons  attendanees  in  court,  consultations  with  the  as- 
signee, communications,  oral  and  in  writing,  with  creditors  occnrred, 
which  must  necessarily  have  occupied  a  considerable  portion  of  the 
attorney's  time,  and  for  which  he  is  entitled  to  compensation. 

In  view  of  the  foregoing,!  allow £he  sum  of  $5,000  as  being  in  my 
judgment  a  fair  and  reasonable  compensation  for  the  services  of  the 
attorney  rendered  since  March,  1881.  X  have  reduced  his  claim  by 
$350  on  the  grounds  (1)  that  the  fees  claimed  for  preparing  the  pe- 
tition, orders,  etc.,  for  a  sale  of  remaining  assets  of  the  estate,  amount- 
ing to  $864,  is  in  my  opinion  excessive;  (2)  that  I  am  doubtful 
whether  the  assignee  can  charge  against  the  estate  any  sum  for  fees 
paid  to  his  attorney  for  drawing  a  bond  which  by  order  of  the  court 
he  was  required  to  give. 

It  is  understood  that  the  sum  hereby  allowed  includes  compensa- 
tion for  services,  if  any,  which  may  hereafter  be  rendered  by  the  at- 
torney incidentej  to  the  final  closing  up  of  the  estate. 


Watson  v.  OutooniATi,  I.,  St.  L.  &  G.  Bt.  Co. 

{OirtmU  Owt%  D,  Indiana.  Uaroh  30, 1886.) 

Patents  vok  Invehtioks— Qrain-Cab  Doobs— Patents  Nob.^  208,226.  7S,I88— 

Patent  No.  203,226,  panted  to  Chauncey  R  WatsoQ,  on  April  30,  1878,  for 
an  improvement  in  grain-car  doors,  construed  and  compared  with  patent  No. 
78,188,  issued  Mar  20.  1868,  to  Martin  AL  Crocker;  and  Atffd,  that  defendants 
were  not  guilty  of  iofringement. 

In  Equity. 

C.  P,  Jaeoht,  for  complainant. 
G«o.  Paj/8&n,  for  defendant. 

Woods,  J.  This  action  is  brought  against  the  defendant  company 
for  the  infringement  of  letters  patent  No.  203,226,  granted  to  com- 
plainant for  an  improvement  in  grain-car  doors,  bearing  date  the  thir- 
tieth day  of  April,  1878,  The  bill  alleges  that  the  complainant's  inven- 
tion eonsiats  in  the  combination  in  an  ordinary  freight  oar  of  the  solid 
sliding  outside  door,  and  an  inner  flexible  door,  called  a  grain-door. 
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which  is  adapted  to  slide  up  overhead,  when  not  needed  for  nse,  on 
rods  or  other  eqaivalents  ;  this  grain-door  being  of  a  height  to  fill  not 

all,  but  only  about  half  the  door-way  opening.  The  answer  of  the  de- 
fendant denies  the  value  and  novelty  of  Watson's  invention;  denies 
infringement,  and  alleges  that  the  grain-car  doors  used  by  the  defend- 
ant, as  charged  in  the  bUl,  were  made  under  and  in  conformity  with 
letters  patent  No.  78.188,  issued  May  26, 1S6S,  to  Martin  M.  Crooker. 
In  further  exhibition  of  the  prior  art,  reference  is  made  to  other  pat- 
ents, including  No.  118,514,  issued  August  29,  1871,  to  Horace  L. 
Clark.    General  replication. 

It  is  admitted  by  stipulation  between  the  parties  "that  before  the 
commencement  of  this  suit  the  defendant  hauled  over  its  line  of 
*  road,  in  the  state  of  Indiana,  freight  cars  belonging  to  the  Chicago, 
Bock  Island  &  Pacific  Railway  Company,  having  a  solid  outside  door, 
like  an  ordinary  freight  oar,  and  an  inner  flexible  sliding  grain-door, 
of  less  he^ht  thiui  the  opening  in  the  side  of  the  car,  the  grain-door 
sliding  in  grooves,  like  the  grooves  shown  in  the  patent  of  M uiin  M. 
Crooker,  of  May  26, 1868,  and  the  slats  composing  the  door  being  at- 
tached to  each  other  by  being  strung  upon  wiree  passing  through  the 


The  complainant's  olaimf  as  eontained  in  his  letters  patent,  ia  <tf 
the  following  tenor : 

"The  combination  with  a  car  of  an  inside  flexiUe  or  yielding  sliding  grain- 
door,  having  staples,  c,  and  the  vertical  and  horizontal  bent  guiding-roda,  G. 
extending  from  the  floor  of  the  car  upwardly  and  under  the  roof  of  the  car, 
as  herein  shown  and  descrit)ed,  whereby  said  dooi\  when  not  In  use,  can  be 
carried  up  on  the  liorizontal  portions  of  said  guiding-rods  out  of  the  way*  sub- 
stantially as  specified." 

His  specification  contains  the  following  statements : 

"This  invention  relates  to  improvements  in  the  class  of  graIn-do<ns  for 
cars;  and  the  invention  conaista  in  the  combination  with  a  car  of  an  Inside 
vertically-sliding  flexible  or  yielding  door  and  guiding-rods,  whereby  the  door, 
when  not  in  use,  may  be  carried  up  and  i^laced  on  the  horizontal  portion  of 
said  guiding-rods,  so  as  to  be  out  of  the  way,  all  as  substantially  hereimUtter 
described.  Xieferring  to  the  accompanying  drawings,  A  represents  the  body 
of  a  car,  having  guiding-rods,  C,  at  either  side  of  the  door-way,  fastened  at 
their  lower  ends  in  the  lloor  of  the  air,  which  rods  extend  upwardly  and  par^ 
ailel  with  the  inner  frame  of  the  car,  to  witliin  a  short  diatunce  of  its  top, 
where  they  are  curved  and  suitably  braced  to  the  central  roof-Mmber,  B.  D 
represents  the  grain-door,  constructed  of  longitudinal  sectional  pieces,  d d\ 
d  3,  hinged  together,  aa  shown  at  e,  e.  The  upper  and  lower  sections  thereof, 
d '  and  d^,  are  provided  with  staples,  c,  c,  which  encompass  the giildi ng-roda, 
C,  and  serve  to  direct  the  raoveiaent  of  the  doors  when  it  is  desired  to  place 
them  out  of  the  way  at  the  top  of  the  car.  The  guidiiig-rods  at  their  lower 
ends  may  be  provided  with  screw-thremls,  which  work  into  metal  plates  pro- 
vided with  female  threads,  which  latter,  when  affixed  to  the  floor  of  the  car, 
serve  to  hold  the  rods  firmly  thereto,  and  in  proper  position  to  admit  of  the 
desirpd  movement  of  the  grain-doora.  The  grain-doors,  when  at  the  top  of 
the  car,  may  be  securely  held  there  out  of  the  way  by  a  hook,/,  lo(dcing  into 
a  staple  on  the  upper  section  of  d 

"The  groat  desideratum  to  be  obtained  in  the  use  of  a  grain-door  Is  that, 


slats. 


» 


Digitized  by 


WATSOHI  V.  dHOINMATI,  I.,  BT.  L.  &  0.  BX.  00. 


445 


Tblle  It  may  serve  Its  proper  purpose  vben  the  car  is  loaded  with  grain,  it 
may  with  fiicilitj  be  moved  out  of  tlm  way  when  the  oar  la  empty  or  loaded 
with  other  freight,  without  being  detached  from  the  car,  whereby  its  loss  or 
injury  is  rendered  improbable:  and  it  is  always  in  such  position  iiiat  its  use 
as  a  gr^n-door  may  be  resorted  to  whenever  needed.  Tbe  bfvttom  section, 
d*t  of  the  door  be  shod  with  an  iron  plate,  to  prevent  injury  thereto  when 
being  raised  to  allow  of  the  egress  of  the  grain. 

"I  am  aware  that  a  ear-door  of  similar  construction,  alidlDg  in  grooved 
ways,  is  old,  and  such  I  do  not  desire  to  cl£um,  broadly,  as  my  invention. 
Said  door,  however,  constitutes  an  outside  or  closing  car-door  proper,  and  the 
car  could  not  be  loaded  or  used  for  bulk  grain,  unless  tbe  grain  fs  put  in  from 
the  roof  of  the  car,  as  the  door  completely  closes  the  door-w^  or  opening. 
Furthermore,  said  door  is  obvioqaly  objectionable  for  other  rmsons,  viz:  the 
grain  will  lodge  or  get  in  the  grooved  ways  in  which  the  door  slides,  binding 
or  loclcing  it  so  as  to  prevent  its  being  raised;  And  also,  being  an  outside 
door,  the  grain  pressing  against  it  would  force  or  bulge  the  door  outwui'd, 
producing  a  similar  effwt  as  the  grain  lodging  in  the  grooved  ways ;  whereas 
my  door,  being  an  inside  door,  and  reaching  the  top  of  the  door-way  or  open- 
ing, admits  an  open  space  at  the  top  for  loading  in  the  grain,  with  an  ordi- 
nary outside  door,  to  be  locked  or  otherwise  secured  ^er  the  oar  is  loaded. 
Sy  also  employing  guiding-rods  for  the  door  to  slide  upon,  and  being  an 
inside  door,  the  defects  incident  to  the  grooved  ways  and  an  outside  door  be- 
f6re  referred  to,  are  entirely  obviated." 

The  record  showB  that  the  complainant's  application  for  a  patent 
WM  rejected,  and  after  amendment  was  again  rejected  by  the  ex- 
aminer, because  it  did  not  present  patentable  novelty  over  Grooker's 
patent,  granted  10  years  before;  but  on  appeal  the  examiner  in  chief 
reversed  this  decision,  saying: 

"The  invention  in  this  case  is  small,  and  the  claim  is  correspondingly  lim- 
ited. It  consists  of  a  combination  of  various  instrumentalities  not  found  in 
either  of  the  references.  Applicant's  car,  as  a  whole,  is  adapted,  by  convert- 
ibility, to  uses  not  compatible  with  tlie  cases  cited,  without  injury.  In  this 
case,  the  flexible  door  is  applied  in  addition  to  the  usual  slide-doors ;.and,  where 
coarse  freight  is  to  be  carried,  the  flexible  shutters  are  secured  in  placo  at  the 
top  under  the  roof  of  the  car. " 

Connsel  for  eomplainant,  as  nnderatood  by  the  eourt,  in  both  his  oral 
and  printed  argument,  admits  or  concedes  that  the  sliding  door,  de- 
scribed in  his  patent,  does  not  difiFer  essentially  from  the  eliding  door 
described  by  &ooker,  bnt  insists  that  the  patent  consists  in  the  com- 
bination in  an  ordinary  freight  car  of  the  solid  sliding  outside  door 
and  an  inner  flexible  door.  In  his  brief  he  says  that  **nntil  the  date 
of  Watson's  invention  nobody  conceived  tbe  idea  of  combining  in  the 
same  freight  car  a  flexible  grain-door  with  a  solid  outside  door."  I 
do  not  think  this  a  proper  coiutruction,  nor,  if  it  were,  that  the  patent 
Qould  stand  upon  it.  There  is  nothing  in  either  specification  or  claim 
eonceming  '*ordimry  freight  cars,"  nor  Molid  sliding  outside  doors, 
and  in  the  claim  nothing  about  out$ide  doors  at  all,  unless  inferred 
from  the  description  given  of  an  inside  door.  If,  however,  such  an 
inference  is  permissible,  and  tbe  patent  must  or  may  be  construed  to 
consist  in  such  a  combination  of  inside  and  outside  doors,  as  is  as- 
serted, it  cannot  be  upheld,  because  it  does  not  involve  invention,  but 
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oonsisis  in  a  mere  aggregation  of  parts,  each  to  perform  its  separate 
and  independent  function,  Babetantially  in  the  same  manner  as  be- 
fore combiDatioD  with  the  other,  and  without  contributing  to  a  new 
and  combined  result.  The  outside  door  certainly  remains  unaffected 
in  construction  and  in  use;  and  the  inner  door  is  the  same  as  the 
Crooker  door,  with  a  few  slats  left  off,  or  taken  off,  by  design,  or  by  ao- 
eident;  and  whether  done  in  one  way  or  the  other,  the  change  cannot 
reasonably  be  called  invention,  unless  the  distinction  between  mere 
mechanical  skill  and  inventive  genius  is  to  be  disregarded. 

Flexible  and  rigid  doors,  outside  and  inside  doors,  were  all  known ; 
and  rigid  doors,  outside  and  inside,  had  been  used  in  combination, 
the  inside  door  being  made  to  fill  only  part  of  the  opening  in  order 
to  facilitate  the  loading  of  grain ;  and  yet  it  is  now  insisted  that  the 
mere  substitution,  in  this  known  combination,  of  the  flexible  sliding 
inside  door,  in  itself  not  new,  constituted  invention.  If  that  is  the 
meaning  of  the  decision  of  the  examiner  in  chief,  with  due  respect,  I 
am  constrained  to  dissent.  If  it  be  conceded  that  the  complainant's 
"car,  as  a  whole,  is  adapted  by  convertibility  to  uses  not  compatible 
with  the  cases  cited  without  injury,"  the  adaptation,  so  far  as  it  con- 
sists  in  the  combination  of  the  inside  and  outside  doors,  of  whatever 
form  of  construction,  was  either  not  hew,  or,  if  new  in  respect  to  the 
ose  of  the  flexible  door,  did  not  involve  invention.  It  is  not  true, 
however,  that  this  convertibility  to  different  uses  is  confined  to  the 
complainant's  car.  The  Crooker  car,  in  a  measure,  manifestly  has 
the  same  capability,  whether  it  has  ever  been  so  used  or  not,  Li  the 
flrst  place  the  Crooker  door,  as  described  in  his  specifications,  and  as 
shown  in  the  model,  is  constructed  and  moved  in  grooves  on  the  in- 
side of  the  car,  and  therefore  may  be  used  with  an  outside  door.  It 
is  not  liable,  under  pressure  of  the  grain,  to  bulge  outward,  as  sug- 
gested in  complainant's  specification;  and  it  is  evident  that  one  of 
these  doors  (although  filling  the  entire  opening)  might  be  used  as  an 
inside  grain-door  upon  any  car,  the  grain  being  loaded  from  the  oppo- 
site side,  OTer  another  door  filling  only  part  of  the  opening;  and,  with 
the  grooves  extended  from  one  side  to  the  other  of  the  car,  the  single 
door  could  be  shifted  as  convenience  of  loading  and  unloading  should 
require.  And  if  the  Crooker  door,  at  full  height,  can  be  so  used  upon 
either  side  of  a  oar,  and  to  that  extent  accomplish  the  same  kind  of 
results  and  advantages  to  a  degree  which  are  effected  by  the  use  of 
complainant's  contrivance,  it  is  plain  that  without  invention  it  may 
be  separated  in  the  middle,  and  one  piece  used  upon  one  side  of  the 
car  and  the  other  upon  the  other  side.  It  is  conceded,  and  whether 
conceded  or  not  it  is  certainly  true,  that  the  Crooker  door,  made  as' 
described  in  his  patent,  may  be  used  as  an  inside  door,  at  the  same 
time  with,  or  in  combination  with,  the  ordinary  ontude  door.  The 
suggestion  embraces  nothing  patentable,  and,  this  much  done,  it  is 
an  easy  process  of  reasoning — and  reasoning  is  not  invention — to 
extend  the  grooves  continuoni^y  from  side  to  side  of  the  car,  divide  the 
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slatted  door  into  two,  and  have  the  ear  ased  the  defendant,  whioh 
is  elaimed  to  be  an  infringement.  With  tbe  Croohtr  and  Clark  pat- 
ents in  view,  and  with  a  knowledge  of  the  diffionlties  to  be  overcome, 
it  is  a  plain  proofs  of  reasoning,  involving  but  moderate  mechan- 
ical skill,  to  devise  tbe  defendant's  oar;  and  unless  the  complainant's 
combination  embraces  something  more,  it  was  not  patentable. 

Indeed,  it  seems  to  me  too  clear  almost  for  discussion  that  if  the 
complainant's  patent  can  be  upheld  upon  an;  oonstrnotion  whatever, 
it  must  be  restricted  to  the  particular  devices  described,  combined  in 
the  manner  stated  in  his  specification;  and,  so  restricted,  even  though 
it  be  deemed  to  embrace  the  outside  aa  well  as  inside  door  in  the  com- 
bination, it  has  not  been  infringed,  because  the  inside  doors  used  by 
tbe  defendant  are  held  and  moved  in  grooves,  without  tbe  presence 
or  aid  of  the  rods  and  staples  which  are  described  as  a  part  of  the 
complainant's  device,  and  e'xpressly  embodied  in  his  claim.  It  may 
be  that  there  is  no  essential  difference,  mechanically,  between  the 
grooves  and  the  rods  and  staples;  but,  if  so,  the  complainant  is  es- 
topped from  Baying  it,  because  he  has  expressly  claimed  one  and  dis- 
claimed the  other;  and  this  alone  is  a  sufficient  ground  to  rest  the 
decision  of  the  case  upon.  By  the  terms  of  his  specification  and  claim 
he  has  made  the  rods  and  staples  a  part  of  his  combination,  and  has 
expressly  disavowed  tbe  Qse  of  grooves  as  an  equivalent,  and  conse- 
qaently  may  not  now,  whatever  otherwise  might  have  been  his  right, 
insist  that  the  grooves  are  an  equivalent  of  the  rods,  or  that  the  rods 
and  staples  are  not  essential  to  his  combination.  This  being  bo,  the 
defendants  have  not  osed  the  entire  combination,  and  consequently 
have  not  infringed. 

Bill  disnuBsed. 


BOXKKB  V.  NeCKAHN. 

{Circuit  OouTt,  S.  D.  IFeu  York.   March  29, 1883.) 

Patehts  poh  Ihvumtiorb— Violation  of  Injunction — 801T  for  iNFRiNaKMEST. 
"WhereadefeDdent  has  iaf  ringed  a  patent  after  the  granting  of  an  injunction 
In  a  suit  by  the  patentee,  the  fact  that  the  patentee  might,  if  he  ohoae,  proceed 
ag^nat  him  for  oontempt  in  violating  the  injanoUoa  awarded  in  the  former 
suit,  will  not  affleot  bis  right  to  sne  for  anch  infringement. 

In  Equity. 

Briesen  ds  Steele^  for  complainants. 
BettSt  Atterbury  <£  Beits,  for  defendant. 

Wallace,  J.  The  infringement  of  complainant's  patent  by  the  de- 
fendants, since  the  interlocutory  decree  in  the  suit  between  tbe  same 
parties  in  the  district  of  New  Jersey,^  creates  a  new  cause  of  action 

<  19  Fkd.  Bbp.  98. 
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in  favor  of  conxplainaai,  and  he  oan  proceed  at  law  or  in  equity  to 
enforce  it.  His  right  to  do  this  is  not  impaired  by  the  oiroamstance 
that  he  can  also,  if  he  chooseB,  proceed  against  defendants  for  coq- 
tempt  in  violating  the  injunction  awarded  him  by  the  decree  in  the 
former  suit.   The  plea  of  another  suit  pending  is  bad. 


Thb  Nbbeub.' 
The  Jamaica.' 
Nassau  Febrt  Go.  o.  The  Nebeus,  eto.^ 

Metropolitan  S.  S.  Co.  v.  The  Jamaica,  etc.* 
{Diariet  Court,  3.  D.  A'ew  York.   M&rch  fi,  1885.) 
1  CoLusTOH— Bonn^TAnBoas  Whistles— ANswEB^jNapsorOR's  Rulbb— Ds- 

FAIITUSEB. 

Steamers  must  be  held  to  the  same  care  and  akill  ia  the  use  of  their  whistles 
as  in  the  useof  the  helm  or  engine.  In  the  night-time,  when  the  puSs  of  steam 
that  accompany  steam- whistles  cannot  be  seen  so  as  to  correct  any  imperfec- 
tions in  the  hearing  of  simultaneous  signals,  pilots  have  no  right  to  rely  upon 
simultaoeoua  signals  as  an  "answer"  toeach  otberuader  the  inspector's  rules. 
They  are  not  an  equivalent  to  an  **  answer,"  because  attended  by  uDcertaioties 
in  hearing,  to  which.an  "answer"  is  not  subject.  Departures  from  the  rules 
are  at  the  risk  of  those  who  adopt  them. 

2.  Same — OBOsama  Oourbeb — CoNFoaioK  of  Sionals — Cash  Stated. 

As  the  steamer  N.  was  coming  down  the  East  river,  shortly  after  dark,  the 
ferry-boat  J.,  about  400  yards  ahead  of  her  left  her  slip,  in  a  strong  flood-tide, 
to  cross  from  Brooklyn  to  Houston  street,  New  York,  and  gave  the  N".  a  signal 
of  two  whistles  in  order  to  go  ahead  of  the  N.  I'he  N.,  at  about  the  same  in- 
stant, gave  one  whistle  to  the  J.,  meaning  that  the  J.  should  go  astern.  The 
court  found  that  one  blast  from  each  boat  was  drowned  by  the  other's  whistle, 
so  that  the  J.  did  not  hear  the  N.'s  one  whi.stle  at  ail;  and  the  N.  heoid  only 
the  J.'s  last  blast  alraut  a  aecoad  after  her  owq,  and  treated  it  as  an  assent  to 
her  one  whistle  to  go  astern.  The  N.,  a  few  seconds  ufter,  guvu  a  signal  of  two 
whistles  to  some  other  boats  much  further  down  river,  which  the  J.  interpreted 
as  an  assent  to  her  own  provioussignalof  two  whistles,  and  went  ahead.  Acol- 
lision  ensued.  Ileld,  that  the  culliijion  was  due  to  the  confusion  and  mtsunder- 
Blanding  of  signnls;  and,  spt'ctallv,  to  the  N.'s  last  two  whistles  which  induced 
the  J.  to  go  abend ;  that  the  N.'s  'pilot  knew,  or  ought  to  have  perceived,  that 
the  J.'s  oae  whistle,  heard  by  him  ahout-a  second  onlrsfierthe  N.'s  one  whistle, 
came  too  quick  to  be  a  ponsiblc  answer  to  his  own  whistle,  but  must  have  lieen  a 
contemporaneous,  original  signal  from  the  J. ;  that  the  liabUity  of  siinultaneoua' 
signals  in  the  ni;>ht-timc  to  be  imperfectly  heard  made  it  iacumbent  on  the  N.'s 
pilot  to  repeat  his  signal,  and  to  *'  answer''  tlic  known  origiaal  signal  of  the  J., 
as  required  by  the  inspector's  rules,  and  also  hound  him  to  tsku  s]>coiAl  caution 
not  to  mislead  the  J.,  as  lie  did,  by  giving,  unncrcssarily,  the  two  whistles  to 
the  other  distant  boats,  at  the  moment  when  an  answer  to  the  J.  was  due;  awl 
that  the  N.  was  answerable  for  thtse  faults  in  the  u-ie  of  her  whistles. 

3.  RcLB  20— KKi:rraa  out  op  the  "\Vat~Buiidkn  sot  Buipted  by  AssEHTina 

\Vhistli»— Danberodb  Maneuterh. 
Two  whistla-i  given  in  reply  lo  a  signal  of  two  whistles  from  a  steamer  bound 

IRsportedbr  B.  D.    Bdmrd  BaoBdlct,  E)tqs.,of  tlw&'ew  York  bar. 
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to  kectp  out  of  the  my,  mMS  tSiHf  a«ent  to  tlie  lait«r's  conne,  at  her  own  risk, 
and  an  agreement  to  ao  nothing  to  thwart  her.  It  does  not  relteve  the  latter 
at  her  statutory  duty  to  keep  out  of  the  waj.  But  when  collision  becomea 
immloent,  both  are  bound  to  do  all  they  can  to  avoid  it,  whether  the  previous 
•igualB  were  of  two  whistles  or  one.  If  imminent  risk  of  oollislon  is  Involved 
In  the  maneuver  assented  to,  and  the  maneuver  was  unnecessary,  both  are  re- 
sponsible for  agreeing  upon  a  hazardous  attempt. 

4.  Sauk— HnJUDSimT  of  Distaitck. 

The  J.  being  by  rale  20  bound  to  keep  out  of  the  way,  and  being  safe  at  bar 
slip,  AWd  that,  considering  the  nearness  of  the  N.,  it  was  rash  and  unjustitlubla 
hi  the  J.  to  leave  her  slip  and  attempt  to  cross  the  N.'g  bows,  even  on  apparently 
assenting  signals,  because  thereby  a  collision  could  not  be  avoided,  except  by 
the  N.'s  inunediately  stopping  and  backing,  a  concessiou  not  implied  by  as- 
senting signals,  and  one  so  unusual  and  extraordinarj  in  a  large  steamer  hav- 
ing the  right  ox  way  that  the  J.  had  no  right  to  exact  or  to  expect  it ;  tliat  the 
J.  was  liable  for  attempUng  this  maneuver  uonecessarily,  and  in  violation  at 
her  duty  to  go  to  the  right;  that  the  attempt  was  based  <hi  a  great  ml^udg- 
ment  aatotnetUataneeof  theK.,forwhichthe  J.  was  also  responsible. 

I.  Bams — Immatebial  Fauuis— Subbeqcent  Oobrectiok— Bukdbn  op  Proov. 
The  rule  that  previous  faults,  not  directly  involving  risk  of  collision,  will  not 
be  deemed  proximate  or  material  if,  notwithstanding  such  faults,  there  was 
ample  time  and  opportunity  to  avoid  the  collision  by  the  use  of  ordinary  skill 
uid  judgment,  has  no  application  to  situations  almost  in  extremis,  or  within  Lba 
limitsofan  excusable  error  of  judgment.  The  burden  of  proof  is  upon  the  ves- 
sel that  seeks  to  exempt  herself  from  the  consequences  of  a  previous  fault,  to 
■how  timely  notioe  to  correct  it  and  ample  means  of  doing  so  by  the  use  of  or- 
dlnaiy  Judgment  and  skill.  The  K.  not  having  proved  such  means  at  the  tima 
of  her  BuhnquoDt  one  whistle  to  the  J,,  held,  that  both  iteamm  were  in  fault, 
and  the  damages  were  dlvkled. 

In  Admiralty.  Gollision. 

The  above  orosa-libels  were  filed  by  the  respective  owners  of  ih4 
fiteaiB'Ship  NereuBand  the  ferry-boat  Jamaica,  to  recover  their  dam* 
ages  arising  out  of  a  collision  between  these  boats  in  the  East  riveri 
about  opposite  North  Second  street,  Williamsburg,  at  about  half  past 
eight  o'clock,  on  the  evening  of  June  6,  1883.  The  ferry-boat  was 
crossing  from  Orand  street,  Williamsburg,  to  Houston  street,  New 
York,  nearly  directly  opposite;  Hbe  was  not  quite  half-way  across 
the  river,  and  was  still  heading  slightly  up  stream,  when  ahe  was  struck 
by  the  stem  of  the  Nereus  on  the  axis  of  the  shaft  of  her  starboard 
wheel-house,  and  her  machinery  immediately  stopped,  broken,  and 
twisted,  caufting  large  damages,  for  which  $10,250  is  claimed.  The 
stem  of  the  Nereus  was  twisted  by  the  blow  to  starboard,  and  her  al- 
leged damages  amount  to  upwards  of  $5,000.  At  the  time  of  the 
coUision  the  tide  was  strong  flood ;  the  evening  mild,  a  little  hazy,  but 
otherwise  clear;  the  wind  HgUt,  from  the  souUi-west,  and  it  was  not 
yet  quite  dark. 

The  Kerens  WM  a  wooden-built  right-handed  propeller  of  1,167 
tons,  ^28  feet  long,  and  40  feet. deep,  bound  from  Boston  to  New  York 
by  way  of  Long  Island  sound.  In  coming  down  the  river,  she  passed 
a  short  distance  to  the  eastward  of  the  Tenth-street  buoy,  and  thence, 
upon  her  usual  course  under  a  wheel  slightly  ported,  she  headed  a 
little  towards  the  New  York  shore,  being  a  little  upon  the  Brooklyn 
side  of  the  middle  of  the  river.  Shortly  before  the  Jamaica  left  her 
dip,  the  ferry-boat  George  Law  left  the  slip  adjoining  to  go  to  Grand 
v.SSf^o.Q— 29 
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street,  New  York.  She  drifted  up  the  river  somewhat  with  the  strong 
flood-tide,  aud  crossed  the  coarse  of  the  Nereus  at  the  estimated  dis- 
tance of  150  to  200  yards  helow  her.  A  few  seconds  afterwards  the 
pilot  of  the  Nereas,  seeing  the  Jamaica  moring  out  of  her  slip,  gave 
her  one  whistle,  indicating  that  she  should  go  astern  of  him.  Ac- 
cording to  the  testimony  of  the  Nereas,  one  blast  of  the  whistle  of  the 
Jamaica  was  heard  in  reply,  and  only  one.  Bnt  the  testimony  of 
several  witnesses  from  the  Jamaica  shows  that  the  signal  given  by 
the  Jamaica  was  a  signal  of  two  blasts,  and  that  no  whistle  at  all 
was  previously  heard  from  the  Nereas.  Directly  afterwards  the  Ne- 
reus gave  a  signal  of  two  blasts  of  her  whistle  designed  for  the  ferry- 
boat Commodore,  the  companion  of  the  George  Law,  which  had  left 
the  Grand-street  ferry,  New  York,  and  was  then  about  half  a  mile 
below  coming  up  the  river  on  the  New  York  side.  These  two  whistles 
were  understood  by  the  Jamaica  as  an  assent  to  her  own  previous 
signal  of  two  whistles  given  to  the  Nerens.  As  the  Jamaica  went 
out  of  her  slip,  the  strong  flood-tide  swept  her  bows  as  usual  np  the 
river.  She  started  with  engines  at  fall  speed,  and  with  a  wheel  hard 
a-starboard,  as  usual  at  that  time  of  tide,  so  as  to  counteract  as 
quickly  as  possible  the  upward  sweep  caused  by  the  tide.  According 
to  the  testimony  for  the  Nerens,  when  the  Jamaica  was  about  150  or 
175  feet  above  the  Grand-street  pier,  and  about  150  feet  out  from  the 
end  of  it,  and  when  her  bows  were  pointing  directly  for  the  Nereus, 
the  latter  again  gave  one  blast  of  her  whistle,  to  whioh  the  Jamaica 
immediately  replied  with  two  blasts,  and  kept  on  at  fall  speed,  under 
a  hard  a- starboard  helm  as  before.  The  Nerens,  upon  signaling  the 
George  Law,  had  doved  her  engine  and  continued  under  a  slow  bell 
until  the  contrary  signals  above  stated,  when  her  engines  were  stopped. 
A  few  seconds  afterwards  the  Jamaica  gave  several  short  blasts  of 
her  whistle  as  a  danger  signal;  whereupon  the  Nerens  reversed,  full 
speed,  as  soon  as  possible,  and  her  ei^ine  was  backing  at  the  ooUis- 
ion.  Her  own  witnesses  testify  that  at  the  time  of  ih»  oollision  she 
was  going  backward  by  land,  so  that  the  street  lights  of  North  Sec- 
ond street,  which  had  before  been  passed  and  closed  in,  again  opened 
before  the  collisipn,  as  the  Nereus  receded  backwards.  Whether  this 
was,  in  fact,  before  the  collision,  or  after,  is  doubtful.  The  flood-tide 
was  then  running  at  the  rate  of  about  three  or  three  and  a  half  knots. 
It  is  not  claimed  thai  the  Nereus  had  any  backward  motion  through 
the  water. 

On  the  part  of  the  Jamaica  it  was  contended  that  the  Nereas  at 
the  time  of  the  collision  was  still  going  forward  by  land,  and  straok 
the  Jamaica  with  great  force ;  that  her  port  wheel  thwarted  the  effort 
of  the  Jamaica  to  keep  out  of  the  way;  that  the  exchange  of  contrary 
signals  took  place  when  the  Jamaica  bad  nearly  reached  the  line  of 
the  course  of  the  Nereus;  that  the  two  whistles  given  by  the  Nereas 
directly  after  the  two  whistles  of  the  Jamaica,  on  starting  from  the 
slip,  justified  the  pilot  of  the  Jamaioa  in  his  bcdief  that  they  were  de- 
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signed  as  a  reply  to  the  previouB  two  whistles  of  the  Jamaica,  and 
bound  the  Kerens  to  act  accordingly;  and  that  had  the  NereuB  there- 
npon  either  not  ported  or  reversed  in  timCf  as  she  might  e^sHj  have 
done,  the  collision  would  not  have  happened. 

Wm,  G.  Ckoate,  for  the  Jamaica. 

R.  D,  Benrdict,  for  the  NereuB. 

Bbowm,  J.  The  direct  cause  of  this  oolUeion  was,  doubtless,  the 
confusion  and  misunderetanding  of  whistles.  Taking  all  the  evidence 
together,  I  have  no  donbt  that  the  pilot  of  the  Kerens  gave  one  whistle 
only  to  the  Jamaica  when  she  started  from  her  slip,  and  heard  one, 
and  only  one,  blast  in  supposed  reply ;  thereby  understanding  that  the 
Jamaica  wonld  go  to  the  right  and  astern  of  him.  Neither  have  I  any 
donbt  that  this  signal  of  one  blast  from  the  Kerens  was  not  heard  on 
the  Jamaica;  nor  that  the  Jamaica,  on  starting,  did  give  two  blasts  of 
her  whistle,  indicating  that  she  would  pass  ahead  and  not  astern,  and 
that  she  almost  immediately  afterwards  beard  two  whistles  from' the 
Kerens  apparently  in  reply,  which  she  bad  a  right  to  understand  as  an 
assent  and  agreement  to  this  mode  of  passing  each  other.  Thus  the 
whistles,  as  heard  by  each,  and  supposed  to  be  in  reply,  were  in  fact 
directly  contrary  to  those  actually  given  and  intended  by  each  for  the 
other;  and  this  mistake,  as  I  have  said,  was  evidently  the  principal 
caase  of  the  collision.  That  this  mistake  actually  occurred  on  both 
sides  does  not  rest  upon  the  naked  statements  of  the  witnesses  as  to 
the  whistles  given  and  heard.  The  navigation  of  each  vessel  at  the 
time  was  clearly  in  accordance  with  the  signals  as  heard  from  the 
other ;  while,  on  the  other  hand,  it  is  not  credible  that  either  vessel 
would  have  maneuvered  in  the  way  she  did,  had  the  signals  of  the 
other  been  beard  and  understood  as  given  and  intended. 

As  this  mistake  in  the  whistles  led  to  the  collision,  it  is  necessary 
to  inquire  by  whose  fault  the  mistake  arose.  If  it  arose  through  any 
negligence  of  the  pilot  of  either  in  attending  to  the  whistles  of  the 
other,  or  in  mani^ng  his  own  whisties,  such  negligence  would  be 
necessarily  held  a  fault.  In  a  crowded  harbor  like  this  the  use  of 
signals  is  indispensable.  They  constitute  a  language  by  which  nav- 
igation is  controlled.  They  are  one  of  the  chief  means  adopted  in 
order  to  avoid  collisions.  Necessarily,  they  control  and  supersede,  in 
some  degree,  the  general  rules  applicable  in  the  absence  of  signals ; 
and,  considering  what  is  at  stake  in  life  and  property,  it  is  manifest 
that  dne  care,  attention,  and  skill  are  as  necessary  in  the  use  of  sig- 
nals as  in  the  use  of  the  helm,  engine,  or  sails ;  and  any  negligence  as 
to  the  former  is  as  perilous  and  as  blamable  as  negligence  in  regard  to 
the  latter.  The  Jamaica  had  no  lookout  forward,  but  her  pilot  in  the 
pilot-house  above  had  the  Kereus  in  full  view  from  the  start.  He 
was  giving  attention  to  her,  and  heard  her  two  whistles  directly  after 
his  own;  so  that  there  is  no  reason  for  supposing  that  the  single 
whistle  of  the  Kereus,  which  was  given  after  he  started,  was  not  heard 
in  eonsequence-M  any  want  of  a  lookout  forward,  or  of  any  inatten- 
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tion  on  bis  part.  On  the  NeieuB  there  was  a  proper  lookout,  both 
forward  and  in  the  pilot-house,  and  yei  only  one  blast  ol  the  Jamaioa's 
whistle  was  heard,  althoagh  two  were  given.  The  failnre  of  eaeh  to 
hear  one  of  the  blAsts  of  the  other  was  doubtless  the  result  of  a  sin- 
gle cause,  all  the  requisite  conditions  of  which  here  existed,  and  which 
may  be  explained  as  follows : 

The  Nereus  yraa  at  that  time  probably  about  opposite  North^Fourth 
street,  or  between  that  and  North  Fifth  street,  and  from  1,000  to  1.200 
feet  distant  from  the  Jamaica.  Sound  will  traverse  this  distance  in  a 
second  or  a  little  over.  The  ordinary  signal  blasts  are  about  a  second 
long;  and  where  more  than  one  is  given,  they  are  separated  by  about 
a  second's  interval.  Each  pilot  testifies  that  his  own  first  signal  to  the 
other  was  given  as  the  Jamaica  was  just  leaving  her  slip;  the  Jam^- 
oa's  being  given  when  her  colored  lights  were  just  outside  the  raok. 
If  the  Jamaica's  s^al  of  two  whistles  was  given  one  second  before 
the'  signal  of  the  Nereus,  the  Jamaioa's  first  blast  would  reach  the 
Nereus  at  the  same  moment  with  the  one  blast  of  the  Nereus,  and 
would  therefore  be  drowned  by  it  bo  as  not  to  be  heard.  In  the  same 
way  the  single  blast  of  the  Nereus  would  reach  the  Jamaica  so  as  to  be 
exactly  contemporaneous  with  the  second  blast  of  the  latter,  and  there- 
fore not  heard  at  all  on  board  the  Jamaica;  while  the  second  blast  of 
the  Jamaica  would  reach  the  Nereus  one  second  after  her  own  single 
blast,  and  accord  with  the  testimony  of  the  Nereus  that  only  one  b^at 
from  the  Jamaica  was  heard  in  reply.  The  two  whistles  immediately 
afterwards  given  by  the  Nerens,  but  designed  for  the  Gommodoce  and  a 
tow  half  a  mile  down  the  river,  would  naturally  be  understood  as  a  re- 
ply of  the  Nereus  assenting  to  the  Jamaica's  signal  of  two  whistles.  I 
think  the  weight  of  evidence  is  that  it  was  so  near  dark  that  puffs  of 
steam  accompanying  the  whistles  could  not  be  seen,  and  were  not  seen 
by  either  vessel.  It  seems  impossible,  therefore,  to  ascribe  the  mistake 
as  to  the  signals  beard  to  any  negligence  or  inattention  in  the  pilots. 
If  this  account  of  the  failure  to  hear  the  whistles  as  given  be  correct, 
and  no  other  has  been  suggested  as  possible,  it  necessarily  follows 
that  the  second  blast  of  the  Jamaica's  first  signal  must  have  been 
heard  on  the  Nerens  only  about  a  second  after  her  own  single  whistle. 
This  was  too  soon  to  have  been  a  possible  reply  to  the  signal  of  the 
Nerens,  at  the  distance  the  two  vessels  were  then  apart.  The  time 
necessary  to  give  signals  and  obtain  a  reply  must  have  been  perfectly 
familiar  to  the  pilot  of  the  Nerens,  as  a  practical  fact  of  oonstant  ob- 
servation; and  it  onght,  therefore,  to  have  been  observed  and  noted 
by  the  pilot  of  the  Nereus  that  the  Jamaica's  whistle  could  not  pos- 
sibly have  been  given  in  reply  to  his  own;  and  if  not  given  in  reply 
to  his  own  whistie,  he  had  no  right  to  accept  it,  oi  to  act  upon  it  as 
a  reply. 

It  is  immaterial,  however,  whether  the  explanation  above  given  of 

the  failure  of  each  to  hear  the  other's  signal  as  actually  given,  be 
strictly  correct  or  not.    The  evidence  leaves  no  reasonable  doubt  of 
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the  fact  thai  one  blast  from  each  was  drowsed,  so  as  to  prevent  the 
hearing  of  it  by  the  other  pilot,  by  his  own  whistle.  Neither  signal 
vas,  therefore,  a  reply  to  the  other.  Eaoh  was  an  independent  sigaal 
given  to  the  other;  and  in  that  sense  they  moat  be  treated  as  oontem- 
poraneons  signals.  The  two  blasts  from  the  Jamaiea,  given  in  the 
ordinary  way,  were  so  near  together  that  the  first  blast  being  drowned 
by  the  single  blast  of  the  Kerens,  her  pilot,  as  I  have  said,  must  have 
known,  or  onght  to  have  known,  that  the  second  blast,  that  came  im- 
mediately aftw,  ooold  not  possibly  be  an  answer  to  the  sigoal  of  the 
Nezens,  bat  mast  haye  beoi  an  original,  cuntemporu^ns  whistle  of 
the  Jamaiea.  The  most  simple  illaatration,  saoh  as  two  taps  a  second 
apart,  will  show  even  to  one  unfamiliar  with  saoh  observations  that  a 
second  whistle,  so  soon  after  the  first,  ooald  not  possibly  have  oome  as 
an  answer  to  ijie  first,  a  fifth  of  a  mile  distant.  The  faot,  which  the 
pilot  of  the  Nerens  must  therefore  be  taken  to  have  known,  that  the 
Jamaica's  wbutle  was  an  independent  signal,  contemporaneous  with 
his  own,  ought  to  have  suggested  to  him,  in  the  night-time,  when  no 
puffs  of  steam  ooold  be  seen,  that  his  own  whistle  might  not  have  been 
heard  at  all,  and  that  the  Jamaica's  signal  might  have  been  imper- 
fectly heard  by  him.  Ordinary  prudence,  therefore,  required  him  to 
repeat  his  signal,  and  also  carefully  to  avoid  giving  any  different 
whistles  to  other  boats  at  the  same  time  that  might  mislead  the  Ja- 
maica. Bnle  2  of  tbe  inspectors'  regulations  expressly  requires  that 
steamers  approaching,  hke  these,  in  an  oblique  direction  "shall  pass 
to  tbe  right,  and  that  the  ugnals  by  whistle  shcdl  be  given  and  an- 
iwered  promptly."  Bnle  6  requires,  in  general,  an  "answer"  to  all 
signals  to  each  other,  whether  passing  to  starboard  or  port.  See  The 
£.  B.  Saunderg,  19  Fan.  Rep.  118.  The  pilot  of  the  Nereus  did  not 
answer  at  all  to  the  blast  that  he  beard  from  the  Jamaica ;  but  at  the 
time  when  such  an  answer  naturally  vroold  and  should  have  been 
given,  he  gave  a  signal  of  two  whistles  to  other  boats  a  considerable 
distance  below.  There  was  danger  from  the  Jamaica,,  which  was 
coming  out  of  her  slip  and  close  at  hand,  unless  an  understanding 
with  her  were  had  at  once;  there  was  no  present  danger  from  the 
boats  so  far  below,  and  no  urgency  for  immediate  signals  to  them. 
In  this  situati(Hi  the  Nereus  was  in  fault  for  not  answering  the  known 
original  signal  frcHn  the  Jamaica,  and  for  not  repeating  her  former 
signal;  and  still  more  for  giving  the  signal  of  two  whistles  designed 
for  other  boats,  just  at  a  time  when  an  answer  to  the  Jamaica's  sig- 
nal was  due.  These  two  whistles  were  calculated  to  mislead  tbe  Ja- 
maica. Th^  did  mislead  her,  and  induced  her  to  go  ahead,  and 
thus  brooght  about  the  collision.  The  pilot  of  the  Jamaica,  on  the 
other  hand,  had  no  knowledge  or  notice  of  any  previous  whistle  of  the 
Nerens;  he  was  therefore  fully  justi&ed  in  treating  her  two  whistles, 
coming  immediately  after  his  own,  as  intended  to  be  a  reply  and  an 
assent  to  his  own  signal  of  two  whistles,  authorizing  him  to  go  ahead. 
It  is  nzged,  however,  that  contemporaneooa  whistles  in  the  crowded 
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navigation  of  this  harbor  are  of  common  oocnrrenee;  that  they  are 
constantly  acted  upon  and  treated  ae  a  compliance  with  the  inepectors' 
regnlationa, requiring  an  "answer;"  and  that  it  is  not  neeessary  that 
the  answer  be  given  afterwards,  bat  only  that  the  two  steamera  shall 
agree  apon  the  same  signal.  There  was  no  evideace  before  me  as  to 
the  aotaal  practice  of  pilots  on  this  subject.  Donbtless,  however,  if 
the  two  vessels  do  really  agree  upon  the  same  signal,  and  each  un- 
derstands and  knows  the  agreement,  the  objeot  of  the  mle  is  accom- 
plished, and  no  harm  could  arise  from  the  want  of  a  literal  observance 
of  it  by  a  strictly  answering  signal.  In  the  day-time  pilots  watch  the 
vessels  they  are  signaling.  By  the  accompanying  pufifs  of  steam,  they 
see  the  whistles  as  well  as  hear  them.  They  rely  upon  sight,  also,  to 
identify  the  whistle  heard  with  the  vessel  that  gives  it.  In  the  case 
of  contemporaneous  whistles  they  perceive  and  know,  by  means  of 
sight,  the  whole  signal  given,  whether  fully  heard  or  not.  Thus  sight, 
in  the  day-time,  may  possibly  be  relied  on  to  correct  witii  owtalnty 
any  imperfections  of  hearing.  But  in  the  night-time  there  are  no 
such  means  of  correcting  any  imperfect  hearing  of  contemporaneous 
whistles.  When  known  to  be  contemporaneous,  the  liability  of  mia- 
nnderstanding  in  the  night-time,  through  imperfect  bearing,  is  mani- 
fest. The  object  of  the  inspectors'  regulations  is  to  give  each  steamer 
knowledge— 4.  e.,  a  certain  knowledge--of  the  intended  movements  of 
the  other.  To  allow  contemporaneous  whistles  in  the  night-time  to 
stand  as  "answers"  to  each  other,  when  the  signals  under  such  oironm- 
Btances  are  necessarily  liable  to  be  wholly  or  partly  drowned  by  each 
other,  and  therefore  imperfectly  heard,  wonld  be  to  sanotion  a  depart^ 
ure  from  the  rules  requiring  answering  signals  that  would  defeat  their 
very  objeot.  The  undoubted  rule  of  law  is  that  every  departure  from 
the  literal  observance  of  prescribed  regulations  is  at  the  risk  of  the 
vessel  adopting  it.  She  must  show  affirmatively  that  her  departure 
from  the  rale  oould  have  made  no  difference  in  the  result.  In  the 
ease  of  The  PenneylvaniOt  19  WaU.  135, 136,  it  is  said :  '*The  bark  had 
no  right  to  substitute  any  equivalent  for  the  signal  required  by  the 
navigation  rules.  In  the  case  of  The  Emperor^  [Holt,  Rule  Boad  38,] 
it  was  said,  'It  is  not  advisable  to  allow  these  important  regulations 
to  be  satisfied  by  anything  less  than  a  oloae  and  Uteral  adherence  to 
what  they  prescribe.' "  Had  an  aneioer  been  given  by  the  Nerens  as 
required,  this  collision  would  not  have  happened.  Her  previous  con- 
temporaneous whistle  was  not  an  equivalent,  or  a  lawful  substitute, 
for  an  "answer,"  in  the  night-time,  as  the  circumstances  of  this  case 
forcibly  demonstrate.  To  sanotion  such  a  departure  as  a  substantial 
eomplianoe  with  the  rule  wonld  be  as  contrary  to  legal  authority  as 
it  would  be  dangerous  in  practice. 

2.  The  Jamaica,  having  heard  the  two  whistles  by  the  Nereus  as 
an  apparent  assent  to  her  own,  with  no  notice  of  any  previous  dis- 
senting s^al,  is  entitled  to  whatever  benefit,  as  a  defense,  sueh  as- 
senting signal  oould  give  her;  but  it  is  not,  in  my  judgment,  snffioient 
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io  justify  her  navigation.  At  the  time  she  came  out  from  her  Blip, 
the  Nereus,  an  the  weight  of  evidenoe  shows,  was  not  above  1,200  feet 
distant,  or  about  off  North  Foarth  street;  or  possibly  a  little  ab.  ve. 
The  niinesBes  tot  the  Nerens  make  her  muoh  nearer.  In  the  strong 
flood-tide,  the  Jamaica  vonld  neeessarily  run  ap  to  North  Seecmd 
street,  or  at  least  half  way  up  to  the  Nereas.  before  she  oould  cross  her 
coui^.  The  Jamaica,  having  the  Nereas  upon  her  own  starboard 
band,  was  bonnd  to  keep  out  of  the  way;  and  all  she  had  to  do  to 
effect  that  was  either  to  remain  in  ber  slip  a  half  minute  longer,  or, 
if  she  started  ont,  to  go  to  the  right,  as  required  by  the  inspectors* 
regolations.    By  either  coarse  all  danger  would  have  been  avoided. 

The  Jamaica's  proposal  to  cross  ahead  of  the  Nereas  in  so  short  a 
space  as  was  ayailable  to  her  was,  therefore,  clearly  rash  and  hazard- 
ooa.  It  TO)  courting  danger  by  ronning  needlessly  directly  into  it. 
Had  the  pilot  of  the  Jamaica  realised  how  near  the  Nereas  was,  his 
starting  ont  of  the  slip  and  proposing  to  run  ahead  of  her,  without 
the  slightest  necessity  or  occasion  for  doing  so,  must  have  been  judged 
unjustifiable  and  foolhardy  in  the  exfoeme.  His  proposal  to  do  so, 
by  the  two  whistles  given,  was,  however,  based  upon  a  wide  miscal- 
cnlation  as  to  the  distance  of  the  Nerens  at  that  time.  He  testifies 
that  he  jndged  her  to  be  opposite  North  Eighth  or  North  Ninth  street, 
or  nearly  twice  the  distance  she  actually  was.  He  is  responsible  for 
so  great  an  error  in  judgment.  The  Nerens  was  in  fact  so  near  that 
any  attempt  to  pass  her  bows  in  that  manner  was  dangerous  and  un- 
joatifiable,  whether  on  ^;reed  signals  or  not ;  and  if  there  had  been 
ootnally  assenting  eignids  between  the  two  vessels  agreeing  upon  this 
mode  of  passing  each  other,  it  would  have  been  at  the  risk  of  both,  be- 
canse  a  grossly  hazardous  undertaking,  adopted  without  necessity, 
and  in  direct  disobedienoe  of  the  rule  to  go  to  the  right.  The  City  of 
Hartford,  11  Katohf.  7S,  75. 

A  steamer  bound  to  keep  out  of  the  way  of  another  steamer  by  go- 
ing to  the  right,  under  tbe  inspectors'  regulations,  has  no  right,  when 
under  no  stress  of  circumstances,  but  merely  for  her  own  convenience, 
to  give  the  other  steamer  a  signal  of  two  whistles,  importing  that  she 
will  go  io  the  left,  unless  she  can  do  so  safely  by  her  own  navigation, 
without  aid  from  the  other,  and  without  requiring  the  other  steamer 
to  change  her  coarse  or  her  speed.  Otherwise  she  would  be  im- 
posing upon  the  latter  steamer  more  or  less  of  the  burden  and  the 
duty  of  keeping  out  of  the  way,  which  by  statute  is  imposed  on  her- 
self. When  two  blasts  are  given  under  such  circumstances,  the 
steamer  bound  to  keep  ont  of  tbe  way  thereby  in  effect  says  to  the 
other:  **I  con  keep  out  of  your  way  by  going  ahead  of  you  to  the  left, 
and  will  do  so  if  you  do  nothing  to  thwart  me ;  do  you  assent?"  A 
reply  of  two  whistles,  in  itself,  means  nothing  more  than  an  assent 
to  this  course,  at  the  risk  of  the  vessel  proposing  it.  Such  a  reply 
does  not  iA  itself  change  or  modify  the  statutory  obligation  of  the 
former  to  keep  oat  of  the  way  as  before,  nor  does  it  guaranty  the 
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success  of  the  means  she  has  adopted  to  do  so.  The  City  of  Hart- 
ford, supra;  The  VanderbUt,  20  Fed.  Eep.  650. 

But  from  the  momeot  that  sneh  an  attempt  apparently  involveB 
risk  of  ooUision,  both  steamers  are  equally  bound  to  do  all  they  can 
to  avoid  a  collision ;  and  under  rule  21  they  may  each  be  bound  to 
slacken  speed,  or  to  stop  and  reverae,  according  to  the  circumstances. 
But  this  general  obligation  under  rule  21  applies  equally  whether  the 
previous  sigmUs  were  of  two  whistleB  or  of  one.  The  precise  acts 
which  either  is  bound  to  do,  when  immediate  danger  of  ooUiaion  arises, 
must  depend  upon  the  particular  oircumstanees,  and  of  these  eironm- 
siances  the  previous  understanding  as  to  the  course  or  iatention  of 
each  vessel  is  one  of  the  most  important.  But  where  the  circum- 
stances  are  such  that  a  course  proposed  by  a  signal  of  two  whistles 
would,  if  assented  to  and  adopted,  require  at  once,  as  in  this  case, 
immediate  And  strong  measures  to  avoid  a  oolUsi<ni,  there  can  be  no 
question  that  such  a  proposal  is  wholly  unjustifiable,  and  a  gross 
fault,  when  proposed  by  a  steamer  that  is  bound  to  keep  out  of  the 
way,  and  is  under  no  constraint  of  oircnmstances,  but  free  to  pursue 
other  safe  methods  of  doing  so. 

The  NereuB  was  a  large  steamer  coming  down  nearly  in  the  middle 
of  the  river,  and  having  the  right  of  way.  The  Jamaica  was  in  a 
safe  place  in  her  slip.  Clearly,  she  could  not  be  justified  in  starting 
out  and  crossing  the  Nereus'  course,  when  this  would  almost  certainly 
bring  on  a  collision  unless  the  Nereus  should  at  <mce  adopt  the  un- 
nsu(^  and  extraordinary  course  of  immediately  stopping  and  backing 
in  order  to  let  the  Jamaica  run  ahead  of  her.  The  pilot  of  the  Ne- 
reus clearly  had  no  such  expectation;  for  he  supposed  the  Nereus  far 
enough  off  to  enable  him  to  pass  without  any  such  extraordinary  con- 
cession from  her.  The  answer  of  two  whistles  did  not,  therefore,  im- 
port to  him  any  such  concession.  It  was  no  part,  therefore,  of  the 
supposed  agreement  between  them,  as  the  Jamaica  aoti^y  under- 
stood it;  and  whatever  be  the  fault  of  the  Nereus,  it  does  not  exempt 
the  Jamaica. 

As  respects  the  charge  of  fault  against  the  Jamaica,  the  only  in- 
quiry is  whether  she  did  perform,  or  could  perform,  the  apparent 
agreement  as  she  actually  understood  it,  and  had  an  apparent  right 
to  understand  it.  Her  supposed  agreement  by  the  two  whistles  imr 
ported,  as  I  have  said,  that  she  would  avoid  the  Nereus  by  going  ahead 
of  her,  if  the  latter  did  nothing  to  thwart  her.  The  slight  porting 
of  the  Nereus  was  not,  iu  Qiy  judgment,  sufficient  to  affect  the  resolt; 
and  the  Jamaioa  did  not  and  could  not  avoid  bor  in  the  way  she  pro- 
posed and  undertook.  Ilad  she  appreciated  the  aetual  nearness  of 
the  Nereus  at  the  time  when  her  signals  were  given,  that  course  would 
not  have  been  proposed  by  her;  because  her  pilot  would  have  known 
that  it  was  clearly  hazardous,  and  that  it  involved  an  nnjustifiable 
interference  with  the  Nereus'  right  of  way,  and  an  imminent  risk  of 
collision,  nnless  the  Nereus  immediately  stopped  and  iNudced,— ezr 


Dgi  ized  by  Google 


TBS  HBBBDS. 


457 


traordinary  mimeaTer,  which,  under  the  circumstances,  the  Jamaica 
would  have  no  right  to  ask»  or  to  eeek  to  impose  upon  her.  Tested 
by  what  her  pilot  actually  judged  and  understood,  the  Jamaioa  can- 
not be  justified;  because  she  did  not  aud  could  not  keep  out  of  the 
way  of  the  Nerens  by  going  ahead  of  her,  though  the  latter  did  noth- 
ing to  thwart  her ;  bat,  on  the  other  hand,  gave  her  some  aid  by  back- 
ing, whioh  the  Jamaica  did  not  expect,  and  had  no  right  to  e^ct. 
And,  on  the  other  hand,  if  jadged  according  to  the  fact  of  the  actual 
nearness  of  the  Nereus,  the  Jamaica  is  responsible  for  gross  error  in 
judgment  as  to  the  distance  of  the  Nereus,  aud  for  undertaking  a  most 
hiusardouB  maneuver,  in  violation  of  the  regulations  requiring  her  to 
go  to  the  right,  without  any  exculpating  reasons  for  such  a  course. 

8.  On  the  part  of  the  Nereus,  however,  it  is  claimed  that,  though  she 
be  treated  as  having  originally  agreed  to  the  Jamaica's  proposal,  be- 
cause her  two  whistles  might  have  been  so  understood  by  the  Jamuca, 
still,  the  whole  damages  from  the  collision  should  be  charged  upon  the 
Jamaioa,  because  after  the  Jamaica  had  got  out  into  the  stream  the 
Nerens  gave  her  a  signal  of  one  whistle  to  go  astern,  and  that  there 
WM  then  sufficient  time  and  opportunity  for  the  Jamaioa  to  do  so ; 
but  that,  notwithstanding,  the  Jamaica  rashly  persisted  in  her  origi- 
nal attempt,  replied  again  with  two  whistles,  and  kept  on  with  una- 
bated speed  until  the  collision  took  place.  If  the  evidence  fairly  war* 
ranted  this  contention,  and  showed  clearly  that  there  was  abundant 
time  and  opportunity  after  this  last  eigjaal  whistle  of  the  Nerens  ior 
the  Jamaioa  to  go  astern  of  her,  and  that  that  course  would,  without 
question,  have  been  adopted  under  the  circumstances  by  a  person  of 
ordinary  skill  vad  judgment,  then  the  question  would  be  fairly  pre- 
sented whether  the  Jamaica  under  such  eiroumstanees  should  be 
charged  with  the  full  responsibility.  Previous  errors,  indeed,  not  di- 
rectly but  only  remotely  connected  with  the  colUsioo,  are  deemed 
immaterial  when  there  is  ample  time  and  opportunity  to  correct 
these  faults,  and  when  the  collision,  notwithstanding  such  faults, 
might  have  been  avoided  by  the  use  of  ordinary  skill  and  judgment. 
Thjs  may,  periiaps,  be  aoeepted  as  a  substantially  correct  statement 
of  the  rule  of  law.  The  Dexter,  SS  Wall.  69,  76.  The  only  diffi- 
culty lies  in  its  application.  Substantially  the  same  rule  has  fre- 
quently been  applied  in  this  court  in  cases  of  vessels  navigating  in 
parts  of  the  river  forbidden  by  statute.  The  E.  A.  Packer,  20  Fed. 
Bsr.  S39;  The  Maryland,  19  Fbd.  Bbf.  556,  and  cases  there  cited. 
See,  also,  Th$  Elvsa  ds  Abhy,  Blatohf.  &  H.  435,  443 ;  The  Union,  8 
Bias.  18.  The  same  rule  has  recently  received  a  very  interesting  dis- 
cussion in  ^e  house  of  lords  in  the  case  of  Cayzer  v.  Carhon  Co.  L. 
B.  9  App,  Cas.  873,  where  the  same  result  is  arrived  at,  reversing  the 
decision  of  the  court  of  appeal.  Bat  in  all  these  cases  the  facts  were 
dear,  and  tfae  proximate  cause  of  the  eolUsion  and  its  remote  cause 
were  separated  by  a  very  clear  and  broad  line  of  division.  But  where 
the  earlier  cause  and  the  later  cause  are  both  proximate  and  direct, 
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both  vessels  are  liable ;  for  it  is  nnreasonable  that  a  fsali  in  one  ves- 
sel  tending  directly  to  a  specific  collision  shoald  go  blameless,  merely 
because  it  was  the  first  fault,  or  merely  because  the  other  vessel  did 
not  do  all  that  she  might  have  done  to  avert  the  cousequeneea  of  the 
other's  fanlt.  In  each  oases  both  are  deemed  in  fault,  and  the  dam- 
ages are  divided.  The  Sapphire,  11  Wall.  164;  The  A.  Denike,  3 
Cliff.  117,  122;  The  Commerce,  3  W.  Rob.  287;  The  Sunnytide,  91 
U.  S.  208,  214-228 ;  The  Pegaew,  19  Fed.  Bkp.  46. 

Unfortunately,  however,  the  evidence  of  the  different  parti0a  bear- 
ing upon  the  application  of-  this  principle  in  this  ease  is  in  imoon- 
oilable  conflict.  If  the  evidence  on  the  part  of  the  Jamaica  is  re- 
garded as  approximately  true,  her  situation  when  the  exchange  of 
contrary  whistles  took  place  was  a  situation  tn  extremut  in  which  the 
collision  oonld  not  possibly  have  been  avoided  by  her  through  any 
attempt  to  stop  or  go  astern. 

In  applying  the  above  rule  in  particular  cases,  whenever  it  is  sought 
to  relieve  a  vessel  from  the  oonsequences  of  a  previous  fault  ten^Ung 
to  produce  a  ooUision,  the  burden  of  proof  is  oertunly  upon  her.  She 
must  satisfy  the  court  beyond  any  reasonable  doubt,  not  merely  that 
the  collision,  notwithstanding  the  previous  fault,  might  possibly  have 
been  avoided  by  the  other  vessel,  but  that  the  mode  of  avoiding  it 
suggested  was  timely,  and  would  have  been  adopted,  under  the  par- 
ticular circumstances,  by  a  pilot  of  ordinary  skill  and  judgment.  The 
rule  certainly  has  no  application  to  a  situation  in  ftctr«mi«;  nor  can 
it  be  justly  applied  where  the  situation  is  saoh,  all  the  cireumBtanees 
being  considered,  that  any  reasonable  doubt  might  exist  as  to  the  beat 
course  to  be  pursued  on  the  part  of  those  in  charge  of  the  other  ves- 
sel. In  short,  all  situations  in  which  the  final  failure  to  avoid  the 
collision  comes  within  the  limits  of  excusable  error  of  judgment  by 
persons  of  ordinary  skill  and  coolness,  must  be  excluded  from  the  ap- 
plication of  this  rule.  A  vessel  whioh  has  brought  another,  either 
wholly  or  partly  by  her  own  fault,  into  a  dangerous  situation,  must 
bear  the  responsibility  of  a  mere  error  of  judgment  made  subse- 
quently in  the  endeavors  to  avoid  a  collision.  This  is  a  familiar  role 
applied  to  errors  in  extremis.  The  Qenetee  Chiefs  12  How.  461 ;  Tk$ 
Favorita,  18  Wall.  603;  The  EUgabeth  Jonee,  6  Sap.  Ct.  Bep.  468; 
S.  0.113  U.S.  514. 

At  the  time  of  the  last  contrary  signals,  the  evidence  on  the  part 
of  the  NereuB  is  to  the  effect  that  she  was  off  North  Second  street, 
about  850  feet  from  shore;  and  that  the  Jamaica  was  about  160  feet 
out  from  her  pier,  and  about  the  same  distance  above  it,  and  about 
tfOO  feet  distant  from  the  Nereus,  and  heading  for  the  latter's  pilot- 
house. According  to  the  Jamaica's  evidence  she  was  at  the  time  of 
these  two  whistles  about  one-third  of  the  way  across  the  hver;  and 
within  from  100  to  200  feet  of  the  line  of  the  Kerens'  course,  head- 
ing nearly  across  the  river.  There  are  such  difficulties  in  reeonoil- 
ing  the  relative  situation  of  the  two  boats,  as'  alleged  by  the  Nezeos, 
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vriih  the  other  testimony  of  her  own  witnesses,  as  well  as  such  im- 
probabilities attending  it,  that  I  am  obliged  to  reject  it  as  altogether 
mistaken.  If  the  relative  sitaation  of  the  two  boats  was  suoh  as  the 
Kerens  alleges,  it  would,  moreover,  seem  almost  incredible  that  the 
pilot  of  the  Jamaica,  on  hearing  the  signal  of  one  whistle  from  the 
Nerens,  should  not  have  acquiesced,  replied  with  one,  and  immediately 
ported  his  wheel.  In  the  situation  alleged  that  alone  would  probably 
have  easily  carried  the  Jamaica  astern  of  the  Nerens;  if  not,  backing, 
in  addition,  would  most  certainly  have  done  so.  This  mode  of  avoid- 
ing danger  was  so  evident,  and  the  risk  of  the  opposite  course  so  great, 
that  the  pilot  of  the  Jamaica,  with  his  long  experience,  is  fairly  enti- 
tled to  the  benefit  of  the  prima  facie  assamption  that  be  would  not 
have  persisted  upon  a  coarse  evidently  hazardous  upon  contrary  sig- 
nals when  there  were  so  simple  means  of  escape. 

It  must  be  borne  in  mind  that  the  tim&  that  elapsed  between  the 
collision  and  the  time  when  the  Jamaica  gave  her  first  whistle  as  she 
was  passing  the  end  of  her  pier  did  not  probably  exceed  one  min- 
ute; for  from  that  point  to  the  place  of  the  collision,  about  850  feet 
off  North  Second  etraet,  die  traversed,  even  in  her  winding,  path,  not 
exceeding  900  feet.  The  tide  during  this  time  would  set  her  up  800 
feet ;  and,  very  shortly  after  starting  at  the  full  speed  of  her  engines, 
she  had  acquired  her  fall  headway  of  from  eight  to  nine  knots.  From 
the  other  testimony  it  is  evident,  also,  that  the  first  whistles  between 
the  Nerens  and  the  Jamaica  were  not  more  than'  a  quarter  of  a  min- 
ute after  the  signal  given  by  the  Nerens  to  the  George  Law.  The  s^- 
nal  to  the  Greorge  Law  was  given  just  as  the  Nereus  had  cleared  the 
Tenth-street  buoy,  which  is  opposite  North  Sixth  street,  and  in  range 
between  that  and  Tenth  street,  New  York,  and  is  upwards  of  1,000 
feet  above  North  Second  street,  the  place  of  collision.  If  the  second 
whistie  to  the  Jamaica  was  given  when  the  latter  was  but  150  feet 
above  her  pier,  it  mnst  have  been  given  in  less  than  half  a  minute 
after  her  first  whistle,  and  the  Nereus  could  not  have  then  reached 
North  Second  street  where  her  captain  alleges  she  then  was,  unless 
she  bad  been  going  daring  this  half  minute  at  the  rate  of  12  knots, 
which  was  at  least  double  her  actual  speed  by  land.  Her  captain 
testifies  that  be  slowed  as  he  passed  the  Tenth-street  reef,  on  signal- 
ing the  George  Law,  and  was  previously  going  at  the  rate  of  about 
five  and  one-half  knots  by  land.  The  pilot  of  the  George  Law  testi- 
fies that  when  the  Nereus  whistled  to  the  Jamaica,  the  Nereus  was 
"a  little  below  Tenth  street."  This  would  place  her  bows  certainly 
above  North  Fourth  street  when  she  first  signaled  to  the  Jamaica; 
and  during  the  minate  that  followed,  until  the  collision,  she  mast 
have  traversed  upwards  of  400  feet.  The  position  thus  assigned  her 
is,  I  think,  indirectly  confirmed  by  the  testimony  of  the  Tenth-street 
pilot,  who  testified  that  she  was  in  the  range  of  North  Sixth  street 
when  the  whistles  of  the  Jamaica  were  given.  I  think  he  is  mis- 
taken as  to*the  whistle  he  refers  to,  and  that  it  was  the  whistle  given 
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to  the  GeiSrge  Law.  and  not  that  given  to  the  Jamaica,  that  was  then 
given.  Thus  interpreted,  it  certainly  con&rms  the  other  teetimoDj 
to  the  e£Fect  I  have  stated. 

But  not  only  is  it  impossible  that  the  Nereus  oould  have  got  down 
to  North  Seoond  street  by  the  time  the  Jamaica  was  some  200  feet 
only  from  her  pier,  bat  in  that  sitaation^  and  with  the  previous  un- 
derstanding, to  whieh  the  pilot  of  the  Nereus  testifies,  that  the  Ja- 
maica was  going  astern  of  him  under  an  understood  signal  of  one 
whistle,  there  was  no  reason  for  the  Nereus  to  repeat  her  previous 
signal,  as  there  would  then  be  no  reason  to  suppose  the  Jamaica 
would  not  go  astern  of  him  in  accordance  with  that  supposed  under- 
standing. Again,  be  says  that  when  he  gave  two  whistlw  to  the 
Commodore, — the  first  beard  by  the  J amaica, — he  shut  off  steam  at  the 
same  time.  This  would  be  an  unaccountable  order,  so  far  as  I  can 
understand,  in  thai  situation.  Finally,  he  testifies  that  the  order  to 
reverse  the  engines  was  given  when  the  Jamaiea's  two  whistles  were 
heard,  bis  boat  being  then  "at  a  dead  stop,"  and  that  his  engine 
hacked  from  one  to  one  and  a  half  minutes  before  the  collision.  The 
engineer  estimates  that  he  got  about  45  revolutions  backward,  her 
previous  speed  forward  being  56  revolutions  to  the  minute.  AU  these 
statements  I  am  obliged  to  deem  mistAken,  because  ineompatible  with 
the  other  testimony  oonoeming  the  relative  situations  of  the  Neraos 
and  the  George  Law,  as  to  which  there  is  less  liability  to  mistake  in 
the  testimony.  The  distance  even  between  the  George  X^aw  and  the 
Nereus,  as  the  former  passed,  is  probably  estimated  by  Oapt.  Look- 
wood  too  small  when  he  states  it  at  500  or  600  feet.  If  the  Nerena 
was  thdn  just  passing,  or  had  just  passed,  the  Tenth-street  bu(iy,  as 
Capt.  Coleman  states,  and  as  is  confirmed  by  the  Tenth-street  pilot, 
then  the  bows  of  the  Nereus  must  have  been  at  least  750  feet  dis- 
tant from  the  George  Law.  The  Jamaica  passed  nearly  in  the  track 
of  the  George  Law;  that  is,  probably  not  over  100  feet  above  her, 
and  certainly  not  more  than  one  and  one-fourth  or  one  and  one-half 
minutes  behind  her.  The  pilot  of  the  Jamaica  says  that  when  he 
started  from  his  slip,  the  George  Law  was  about  one-third  of  the  way 
across  the  river.  The  rest  of  the  testimony  agrees  with  this,  as  a 
rough  estimate.  Had  the  Nereus  been  slowed,  stopped,  and  backed 
in  any  way  approximating  that  testified  to  on  her  part,  prior  to  the 
collision,  she  could  not  have  traversed  the  distance  that  separated  her 
from  the  George  Law  in  the  short  interval  up  to  the  time  when  the 
Jamaica  passed  a  little  above  the  George  Law's  track. 

On  the  other  hand,  supposing  the  Jamaica  to  have  crossed  the  line 
of  the  Nereus  100  feet  higher  up  the  river  than  the  path  of  tile  Geotgd 
Law,  the  Nereus  must  have  come  down  the  river  from  400  to  600 
feet  to  reach  the  point  of  collision;  and  assuming  that  the  Nereos 
slowed  as  she  passed  the  Tenth-street  buoy  and  whistled  to  the  George 
Law,  as  her  pilot  testifies,  in  order  to  have  reached  the  point  of  od- 
lision  at  all,  she  could  not  have  commenced  backing  nnt^  a  very  few 
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seconds  before  the  coUinoii.  It  may  be  asaumed  aa  natural  and  prob- 
able that,  upon  the  contrary  signal  of  two  whistles  given  by  the  Ja- 
maica, and  the  several  toots  signifying  danger  that  immediately  fol- 
lowed, she  did  begin  to  baok;  and  as  thU,  for  the  reason  above  stated, 
Gonld  not  have  been  but  a  &w  seconds  before  the  collision,  it  follows 
that  the  Jamaica  most  have  been  far  more  nearly  in  the  situation 
alleged  by  her  own  witn^ses  than  in  that  testified  to  by  the  witnesses 
of  the  Kerens.  This  is  fnrther  confirmed  by  the  nature  and  extent  of 
the  damage  done  both  to  the  Jamaica  and  to  the  Kerens.  It  is  diffi- 
enlt  to  believe  that  so  serious  damage  would  have  been  inflicted  on 
both  if  the  Jamaica  was  merely  drifting  ap  with  the  tide,  and  if,  aa 
the  N«eus  alleges,  she  herself  was  also  backing  by  land.  Tho  in- 
juries were  such  as  woald  seem  only  probable  if  the  Nereua  still  had  a 
considerable  forward  motion  by  land.  In  referring  to  these  varioaa 
details  in  which  I  think  the  testimony  on  the  part  of  the  Nereus  is 
mistaken,  I  design  no  reflections  npon  the  general  integrity  of  her 
witneraes.  The  time  and  apace  within  which  the  occurrence  took 
place  were  so  small,  and  the  changes  so  rapid,  that  these  mistakes  are 
easily  accounted  for  by  erroneous  recollection  as  to  the  sequence  of 
events  merely,  and  as  to  the  precise  order  of  similar  occurrences. 

The  situation  of  tiie  two  vessels  at  the  time  of  the  contrary  whistles, 
aa  stated  by  the  witnesses  on  the  part  of  the  Jamaica,  while  not  i^ree- 
ing  in  minute  particolars,  are,  nevertheless,  in  the  main  consistent. 
If  the  Jamaica  was  only  from  lOO'to  300  feet  to  the  eastward  of  the 
line  of  the  course  of  the  Nereus,  and  the  Nereua  was  under  consider- 
able headway,  as  their  witnesses  assert,  and  as  I  think  the  other  evi- 
dence justifies,  then  there  was  no  chance  of  escaping  a  collision  at 
the  exchange  of  contrary  whistles,  except  possibly  by  the  Nereus'  star- 
boarding. Had  this  been  done,  as  I  think  the  Nereus  could  not  have 
been  then  backing,  her  bows  would  have  swung  to  port,  and  might 
poesibly  have  escaped  the  Jamaica. 

The  testimony  the  witness  Lookwood,  the  pilot  of  the  George 
Law,  is  such  as  to  suggest  great  doubt  in  my  mind  whether  the  con- 
trary signals  he  refers  to  were  really  the  first  or  the  last.  He  speaks 
of  the  contrary  signals  attracting  his  attention.  Now,  the  first  ex- 
change of  whistles  between  the  Nereus  and  the  Jamaica  were  really 
eontrary  whistles.  He  was  aa  near  the  vessels  then  as  be  was  after- 
wards, and  no  reason  appears  why  he  should  not  have  noticed  those 
whistles  as  well  as  the  latter  contrary  ones.  He  says  these  two  whis> 
ties  from  the  Jamaica  were  jost  as  she  got  oat  of  her  slip,  and  that 
is  about  where  she  was  when  her  firat  two  whistles  were  given  to 
the  Nereus,  and  those  first  two  would  have  been  audible  to  him.  In 
interviews  had  with  him  at  the  time,  and  in  his  recollection  after- 
wards, he  was  in  evident  perplexity  in  regard  to  the  whistles  heard. 
It  is  pretty  clear  either  that  he  did  not  hear  both  sets  of  contrary 
whistles,  or  that  he  got  them  in  some  way  confounded  in  his  recol- 
lection.   He  considered  that  the  Jamaica  ought  to  have  stopped  and 
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backed  at  the  time  he  heard  the  contrary  whistles.  But  this  judg- 
ment was  based  upon  the  position  of  the  Jamaica  at  that  time  in  bia 
mind  as  being  near  to  her  pier.  That  was  her  situation  at  her  own 
first  two  whistles.  On  account  of  this  evident  confusion,  and  the 
perplexity  which  marks  his  testimony,  as  well  as  his  readiness  to  ac- 
cede to  the  statement  made  by  the  officers  of  the  Jamaica's  line  at 
the  time  of  the  transaction,  no  oonGlasiTe  weight  can  be  given  to  his 
testimony. 

For  these  reasons  I  do  not  think  the  Kerens  has  sustained  the  bur- 
den of  proof  that  is  upon  her,  to  absolve  herself  from  her  previous 
fault  by  showing  that  her  subsequent  signal  of  one  whistle  was  given 
in  sufficient  time  to  charge  the  whole  blame  for  not  complying  with 
it  apon  the  Jamaica.  But  the  preriouB  fault  of  the  Jamaica  beiuR 
also  dear,  the  damages  must  be  divided  between  them. 


Thb  Mahoalorb. 
{DitMet  Oowrt,  D.  aa^famia.   December  6, 1882.) 
Hmmvo— LtABiLiTT  or  Ship  fob  Damasb  to  Caroo— Bnx  ov  LiDiiro— Ir- 

CKPTBD  FERIU. 

On  examinstioa  of  the  evl^nce,  heidt  tliat  the  veaiel  waa  liable  for  the  dam- 
age to  the  carga 

In  Admiralty. 

WiUiam  Barber,  tor  libelants. 
Milt<m  Andro$,  for  claimants. 

HoFFUAN,  J.  After  some  hesitation  I  have  reached  the  oonolnsion 
lhat  the  claimants  have  not,  by  a  preponderance  of  proofs,  shown 
that  the  damage  to  the  goods  was  caused  by  one  of  the  excepted  per- 
ils. A  very  attentive  examination  of  the  log-book  has  led  me  to  the 
opinion  that  the  voyage  was  perhaps  of  less  than  ordinary  severity, 
and  if  the  weather  and  seas  encountered  by  the  Mangalore  can  be 
received  as  an  excuse  for  bringing  into  port  a  cargo  so  extensively 
damaged  as  this  was,  and  for  decks  in  the  condition  in  which  her 
decks  were  found,  almost  every  ship  that  comes  around  the  Horn 
could  set  np  a  similar  excuse.  The  court  is  asked  to  infer  "strain- 
ing" from  the  condition  of  her  decks  alone,  no  other  trace  of  it  being 
elsewhere  visible,  so  far  as  disclosed  by  the  proofs,  and  this  in  the 
face  of  testimony  by  very  competent  experts  (though  it  is  not  nncon- 
toadicted)  that  no  iron  vessel  could  strain  so  as  to  open  her  seams  as 
those  of  the  Mangalore  were  opened,  without  showing  the  effects  of 
it  in  her  rivets.  I  cannot  exonerate  the  ship  on  the  ground  that 
some  of  the  damage  was  caused  by  her  hatch  being  stove  in  by  a  sea, 
loi  several  reasons : 
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1.  The  damage,  if  Knj,  from  this  oauBe  cannot  be  dlBtingoisheA 
from  damage  from  oaaees  for  whioh  the  carrier  is  responsible. 

S.  j^ie  constmotion  of  the  hatch  aeems  to  have  been  faulty.  Very 
oonaiderable  additions  to  its  strength  were  ordered  by  the  .sorveyw, 
and  in  fact  made,  b^re  she  was  permitted  to  sail  from  this  port. 

8.  -I  do  not  believe  that  any  appreciable  amount  of  water  oonld 
have  been  admitted  to  the  cargo  through  the  hatch,  inasmuch  as  the 
tarpaulioa  with  which  it  was  covered  were  intact  and  were  in  fact  re- 
tained in  use  when  she  sailed  from  this  port. 

One  ondispaied  fact  seems  to  have  some  signifieanoe :  no  one  on 
board  appears  to  have  had  the  least  snspioion  that  the  ship  bad  strained 
so  as  to  open  her  seams  and  admit  water  to  her  cargo  until  after  her 
disohai^  had  been  commenced.  The  usual  washing  of  the  deoks  wais 
oontinoed  even  after  her  arrival,  and  until  it  was  discovered  that  the 
irater  leiUEed  freely  into  her  hold.  The  theory  that  she  had  "strained" 
appears  to  have  been  then  f  <»  the  first  time  adopted.  It  does  not  ap- 
pear that  any  examination  of  her  planks  and  rivets  vaa  made,  whieh 
on  that  theory  would  be  natural,  if  not  indispensable.  All  that  was 
done  of  any  conseqaenoe  was  to  repair  and  strengthen  her  hatah  and 
lecalk  her  decks. 

I  think  the  libelant  is  entitled  to  xeeovez; 


Tm  MaitoaiiObb. 

(SitMd  Oourt,  D,  Oaltfamia.  June  13, 1888.) 

flHigpuia— iHJtntT  TO  Caboo— Hbabuss  ot  Daicioks— Rbbats  at  Cmrmt' 
Bonm. 

Where  s  cargo  has  been  injured  by  the  negligenoe  of  the  TessaL  the  measure 
of  the  damages  is  the  difference  between  the  market  value  of  the  damaged 
|R>ods  at  the  time  and  plaoe  of  delivery  and  what  tlieir  value  would  bava  been 
B  aninjand,  lea  »aj  rebate  allowod  at  tba  ouattun-hooiab 

In  Admiralty. 

WiUiam  Barber,  for  libelants. 

MUton  Androt  and  Cluirle*  Page,  for  claimants. 

HoFFHAN,  J.  The  only  question  raised  by  the  exceptions  whioh, 
as  it  appears  to  me,  adznits  of  doubt,  is  whether  the  damage  to  the 
shipment  was  confined  to  164  bales,  or  extended  to  the  whole  con- 
signment.  Mr.  Gallego  wishes  it  to  be  understood  that  the  damage 
estimated  by  him  at  one  and  three-quarters  to  two  cents  per  bag  per- 
vaded the  entire  lot  of  300  bales,  containing  1,000  bags  each.  Bat 
his  testimony  is  quite  obscure,  and  his  memory  by  no  means  distinct. 
His  examination  of  the  shipment  was  made  in  conjunction  with  the 
customs  officers,  who  took,  as  their  duty  required,  notes  of  the  results 
of  their  inspectiona  in  order  to  determine  the  rebate  of  dnij  to  be  al- 
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lowed  on  the  damaged  appraisement.  There  does  not  appear  io  have 
been  at  the  time  any  difference  of  opinion  between  them  and  Mr. 
Gallego  as  to  the  results  of  the  sarvey.  There  was  allowed  at  the 
ca8tom*l;ou8e  a  reb&te  of  $1,016  on  the  duties  otherwise  leviable  on 
164  bales.  The  remainder  were  charged  the  full  dutj  as  on  sound, 
dutiable  value.  No  objection  or  protest  appears  to  have  been  made 
by  the  shippers,  and  the  duties  were  adjusted  utd  paid  on  this  basis. 
The  prices  subsequently  obtained  (though  not  until  the  next  season, 
and  after  certain  expenditures  made  by  the  shipper  for  repacking, 
repuring,  etc.,  were  incurred)  tend  to  strengthen  the  impression  that 
the  damage  was  subsequently  confined  to  the  164  bales.  Accepting, 
then,  Mr.  Qallego's  estimate  of  damage  per  bag  to  164  bales,  or  164,000 
bags,  as  one  and  three-quarters,  we  have  total  damage  of  f  3,870.  The 
payment  of  this  sum  would  have  placed  the  owner  in  the  same  con- 
dition as  if  his  goods  had  arrived  sound;  but  by  reason  of  their  dam- 
aged oondition  he  was  able  to  obtain  them  by  the  payment  of  duties 
less  by  $1,016  than  he  would  otherwise  have  paid.  Dedueting  this 
som  h-om  $2,870,  we  have  $1,854,  which,  with  interest,  is  the  dam- 
age sustained.  The  commissioner  has  reached  substantially  the  same 
conclusion  by  computing  the  difference  between  ihe  sound  market 
value  of  the  goods  (eight  and  aeven-eigbths  cwtts  per  bag)  azid  the 
market  value  of  the  164  injured  bales,  (seven  and  fonr-tenths  cents 
per  bag.)  This  amounts  to  $1,049,  and  to  this  he  has  very-  reason- 
ably added  $200  as  an  allowance  for  bales  damaged  to  so  small  an 
extent  as  under  custom-house  rules  is  not  considered.  This  allow- 
ance would  amonnt  to  nearly  2  per  eent.  on  the  sonnd,  duty-paid 
market  value  of  the  remaining  136  bales  constituting  the  balance  of 
the  shipment. 

I  think  the  sum  of  $1,854,  with  interest  from  Apgnst  S,  1881,  id- 
lowed  by  the  commissioner,  is  as  just  and  reasonable  an  estimate  of 
the  damages  as  can  be  arrived  at. 
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OiiYPHANT  V.  St.  Loms  Obb  &  Steei.  Oo.  and  oth^/ 

{Oireuit  Court,  E.  D.  MiiaouH.    Marcli  26,  1885.} 
1.  PAKTrea — Fokeclobdre  Suit— Mobtqage  on  Profektt  not  Ehbracbd  in 

UORTQAOB  TO  0<MCPLAllfAKT. 

B.,  a  corporation,  mortgaged  its  prnpertytoX.  Subsequently  it  consolidated 
with  the  owner  of  some  mining  property,  and  the  consolidation  was  called  C. 
C.  gave  a  mortgage  npon  all  its  property  to  Y- ,  and  afterwards  gave  a  mortcage 
to  Z.  upon  all  Its  property  except  that  corered  by  the  mortgage  to  X.  Upon 
default  Z.  instituted  loreclosura  proceedings  against  B.,  aaa  made  X.  and  T. 
parties.  Upon  X-'s  demurring,  held,  that  he  ia  a  proper  party. 
3.  HoRTOAGBs  —  Separate  Forkclobuhb  PBocEEDmaa  bt  Pabtibs  Holdino 
MoBTOAOES  ON  Different  Pikobs  of  FBOPEitTT. 

SemJile,  that  though  X.  ia  a  proper  party  to  said  suit,  he  is  entitled  to  leave  to 
institute  separateforeclosure  proceedings  and  tiave  the  property  covered  by  his 
mortgage  sold  byltaelf,  in  theabsenceot  equitable  reasons  estopping  him  from 
Inalanng  on  ancb  right ;  and  the  fact  that  some  of  the  [)riQoipal  bondholders  . 
undef  the  first  mortgage  have  mining  property  which  is  in  interest  antagonis- 
tic to  the  mining  property  belonging  to  the  consolidated  company,  does  not  con- 
stitute any  equitable  reason  for  denying  them  that  privilege. 

In  Eqiiityi   Foreolorare  suit.   Demurrer  to  bill. 
E.  T.  AlUn,  for  complainant. 
NobU  d:  Orrtck,  for  demairantB. 

Brbwbb^  J.,  {orally.)    In  the  case  of  Olyphant  against  Ors  dk  Steel 
Co,,  where  a  demnrrer  has  been  filed  by  the  trnsteeB  of  the  first  mort- 
gage,  a  mortgage  given  by  the  old  Vnloan  Company  npon  its  plant  in 
south  St.  Lonis,  the  faots  are  that  in  1875  the  Valoan  Company, 
ovninf;  the  plant  here  in  south  Bt.  Louis,  executed  a  million  dollar 
mortgage  to  Edgar  and  Lackland,  trustees.  That  mortgage  ooTered  its 
property^  and  it  had  but  this  property.    The  bonds  secured  by  that 
mortgage  become  dae  on  the  fifteenth  of  next  month.   The  interest 
dne  last  fall  is  unpaid.   Some  years  after  that  mortgage  had  been 
gtTen.the  mor^agor  consolidated  with  the  owner  of  some  mining  prop- 
erties, thus  forming  the  "Ore  &  Steel  Company."    That  consolidated 
corporation  boond  itself  to  pay  the  mortgage  on  this  south  St.  Louis 
plant.   After  the  consolidation,  a  mortgage  was  given  to  the  Farmers' 
Loan  &  Trust  Comjnny,  a  New  Tmrk  corporation,  on  the  entire  prop- 
erties. Snbseqaent  thereto  a  mortgage  was  given  to  Messrs.  Olyphant 
and  Hitchcock  on  the  properties,  excluding  the  property  in  soath  St. 
Louis,  upon  which  the  old  Vulcan  mortgage  was  given.    Bo  It  stood 
in  this  condition:  The  Farmers'  Loan  &  Trust  Company  had  a  mort' 
gage  on  all  the  properties,  a  mortgage  subsequent  to  the  Lackland 
mortgf^eon  the  property  in  soath  St.  Louis,  and  prior  to  that  to  Oly- 
phant and  Hitchcock  on  all  except  the  south  St.  Louis  properties. 
Kow,  while  the  mor^agees  in  this  first  mortgage  are  not  necessary 
parties,  yet  it  would  seem  to  us  that  they  were  proper  parties ;  tfaat  the 
farmers*  Loan  &  Trust  Company  mortgage  is  a  connecting  link  that 

Qteported  by  Bnj.  f  .  Rex,  Esq.,  of  the  St.  Louli  bar. 
T.9SF,no.lO~80 
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bindB  the  interests  all  together ;  for,  when  this  Vnlcan  property  is  sold 
to  pay  its  first  mortgage,  if  there  be  a  defioienoy,  whether  that  defi- 
oienoy  stands  as  an  indebtedness  against  the  other  property,  subordi- 
nate to  the  mortgages  already  existing  thereon,  or  prior  thereto,  is  a 
question  which  of  oonrse  ought  to  be  determined,  and  will  affect  the 
^ae  of  these  mortgages  and  the  property  sold.  80,  as  tor  as  the  de» 
mnrrer  is  ooncemed,  we  think  it  may  be  properly  overruled.  But  the 
question  that  lies  back  of  that,  perhaps  the  real  and  substantial  ques- 
tion in  the  case,  is  whether  these  first  mortgagees  of  the  soutii  St 
Louis  property  should  be  delayed  in  the  foreclosure  of  that  mortage, 
and  compelled  to  abide  the  sale  of  the  entire  properties,  and  as  an  en- 
tirety. 

Generally  speaking,  if  a  mortgagee  loans  money  on  a  single  piecu 
ot  property,  he  has  a  right  when  default  comes  to  have  xhat  property 
by  itsdf  sold,  and  for  obvious  reasons.  Take  tha  oaae  at  bar.  Her^ 
is  a  mortgagee  who  loans  a  million  of  dollars  on  mauufaotnriog  prop- 
erty. Default  has  occurred.  Why  should  he  not  be  at  liberty  to 
foreclose  his  mortgage  on  that  property  on  which  he  u^ade  his  loan,  if  it 
fails  to  pay  his  debt  ?  He  may  say,  **  I  will  take  that  property. "  Why 
should  he  be  compelled  to  put  his  hands  in  his  pocket  and  advance 
two  or  three  millions  more  to  buy  other  properties,  which  he  may 
not  want,  which  he  never  loaned  his  money  on,  and  whioh  he  had  no 
thought  of  at  the  time  he  made  his  loan.  He  dealt  with  the  mort* 
gagor  owning  the  particular  piece  of  property;  he  made  his  loan  upon 
that  particular  piece  of  property;  and  now  says  to  the  mortgagor,  it 
not  paying:  "I  want  the  property  sold;  if  I  hare  to  buy  it  in,  well 
and  good.  At  any  rate,  I  don't  want  to  be  mixed  up  in  the  other 
matters,  and  have  that  property  put  up  for  sale  with  a  large  bulk  of 
property  whioh  I  may  not  be  able  to  buy,  and  which  I  might  not  want 
to  buy  if  I  was  able-."  It  seems  to  us  that  he  would  have  such  a  right 
as  that,  unloBs,  of  course,  as  Mr.  Allen  suggested,  there  may  be  equi- 
table reasons  estopping  him  from  insisting  on  such  right.  In  the 
ease  at  bar,  the  biandbolderB,  represented  by  the  mortgagee  in  the 
first  mortgage,  may  have  so  condactfd  themselves  at  the  time  of  oon- 
Bcdidation  in  respect  to  it  that  there  may  be  equities  against  their 
apparent  present  right.  But  if  there  be  such  equities,  they  are  not 
now  disclosed  to  as.  It  stands  before  us  simply  upon  the  fact  that 
here  is  a  mortgage  upon  a  single  proi>erty,  given  before  any  other  prop- 
erties belonged  to  the  mortgagor,  which  has  eome  to  default,  and 
which  the  mortgagee  says  he  wants  to  have  sold  to  pay  the  debt. 

It  has  appeared  inoidentaUy,  in  the  course  of  this  litigation,  that 
some  of  the  principal  bondhdders  in  this  first  mortgage — this  Vol* 
ean  mortgage — have  mining  properties,  or  ore  properties,  which  are 
in  interest  antagonistic  to  the  ore  properties  which  belong  to  this  con- 
solidated company.  So  be  it.  I  do  not  see  any  equitable  reason,  in 
that,  why  they  should  not  have  this  manufacturing  property  on  whioh 
they  loaned  sold.   Very  naturally,  if  they  have  ore  properties*  th^ 
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may  say,  "We  don't  want  any  of  tlie  ore  properties  of  this  Ore  &  Steel 
Company.  Ail  we  do  want  ia  this  manufacturing  property,  and  that 
ve  loaned  onr  money  on,  and  that  we  can,  if  we  buy,  unite  with  oar 
ore  properties,  and  thus  make  those  properties  Taloable."  So,  what- 
ever conflict  of  interest  there  may  be  between  the  ore  properties  now 
held  by  the  Ore  &  Steel  Company  and  those  owned  by  the  bondholders 
in  the  original  Vnlcan  mortgage  furnish  no  ground  for  saying,  "Yon 
cannot  buy  this  mannfaotnring  property  without  you  buy  the  entiH 
properties  subsequently  accumulated  by  the  mortgagor.**  Hence,  we 
say.  while  the  demurrer  to  the  bill  is  overruled,  there  is  also  a  petition 
for  leave  to  foreclose  that  prior  mortgage  speedily,  and  the  order  will 
be  that,  unless  by  the  eighteenth  of  April  reasons  are  shown  which 
make  it  inequitable, — something  which  raises  what  yon  may  call  an 
equitable  estoppel  on  the  mortgagees, — they  will  be  permitted  to  pro- 
ceed vrith  the  foreclosure  of  that  separate  mortgage  upon  the  Vul- 
can property, — the  south  St.  Louis  property;  such  foreclosure  and 
sale  to  be  subject  to  the  order  of  the  court,  in  order  that  there  may 
be  nothing  done  which  will  go  against  the  equities  of  any  of  the  par- 
ties connected  with  this  Ore  &  Steel  Company.  Whatever  may  be 
said,  SB  was  said  by  comuel,  as  to  the  default  in. interest  last  fall 
having  been  brought  about  by  the  action  of  these  bondholders  in  is- 
suing attachments  and  other  proceedings,  even  assuming  they  were 
guilty  of  wrong  in  that,  now  the  principal  is  due,  and  certainly  they 
ouf^t  not  to  be  deprived  of  or  postponed  as  to  that  because  of  any 
interference  whiob  they  may  have  been  guilty  of  in  respect  to  the 
mere  matter  of  interest  six  months  ago. 

My  brother  Tbbat  suggests,  and  I  think  the  interests  of  all  parties 
will  be  promoted  in  so  doing,  that  in  view  of  what  has  been  decided, 
and  with  the  expectation  that  the  property  will  be  sold  at  an  early 
day,  full  notice  should  be  given  immediately,  and  the  information 
disseminated,  so  that  all  parties  interested  in  snob  properties  may 
commence  to  make  arrangements  accordingly. 

Mr,  NohU,    Bo  I  understand  notice  of  foreclosure  under  the  deed  ? 

The  Cowrty  (TaE&T,  J.)  No.  The  suggestion  is  this :  The  order 
of  the  court,  as  stated  by  Brother  Brewer  is,  unless  by  the  eighteenth 
of  April  the  principal  and  interest  is  paid,  you  proceed  to  foreclose 
according  to  the  terms,  but  in  the  mean  time — and  it  is  a  mere  sug- 
gestion— ^let  it  be  known  that  the  property  wilt  be  in  the  market, 
advertisement. 

Mr.  Noble.  The  Bessemer  steel  process  belongs  to  the  Vulcan  prop- 
erty, and  is  to  be  sold  at  the  same  time.  The  order  should  include 
that,  that  the  property  may  be  sold  together  with  the  Bessemer  steel 
process. 

The  Court,  (Thkat,  J.)    Your  right  to  do  that? 

Mr,  Noble.   I  will  prepare  an  order  in  regard  to  that. 
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AFr.  E,  7*.  AUtn,  If  I  understand  the  soggestion  of  the  ooort,  it 
was,  unless  oaase  vas  shown  by  the  eighteenth  of  April  why  some 
iiuoh  order  should  not  be  made,  on  that  day  that  such  an  order  would 
then  be  made.  I  apprehend  there  will  be  cause  shown  before  thai 
time  why  sooh  an  order  should  not  be  made,  and  that  we  will  ask 
the  court  to  oonsider.  If  I  understand  Judge  Bbbweb,  if  we  do  not, 
there  will  be  an  order  entered  as  of  this  date  in  reference  to  this 
transaction? 

The  Court,  (Bbbwsb,  J.)  It  makes  little  difference  which  way  you 
get  at  it.  The  order  goes,  unless  good  reasons  to  the  oontraiy  are 
shown. 

Mir.  NoUe,    I  understand  it  to  be  that  it  is  now  ordered,  unless 

cause  be  shown  on  or  before  the  eighteenth  of  April  next  to  the 
contrary,  that  the  trustees,  Lackland  and  Edgar,  have  leave  to  pro- 
ceed to  sell  under  the  powers  of  the  deed  of  trust  all  the  property 
therein  described,  together  with  the  Bessemer  steel  process  referred 
to  in  their  application  ? 

The  Court,  (Bbbwbb,  J.)  So  far  as  appears  to  us  now,  on  the 
general  legal  rights  of  the  parties,  we  think  they  have  the  right  to 
proceed,  and  the  order  is  that  you  go  on,  and  give  the  other  side  to 
the  eighteenth  of  April  to  make  such  a  showing  as  would  justify  the 
court  in  postponing  the  proceedings. 

Mr,- Allen.  Permit  me  to  call  your  honors*  attention  to  the  fact, 
so  far  as  the  plaintiff  in  this  case  is  conoemed  in  this  Bessemer  pro- 
cess, the  demurrer  was  the  only  matter  before  the  court  at  the  time 
of  the  hearing.  No  arguments,  in  effect,  were  addressed  to  your 
honors  in  reference  to  this  particular  subject-matter,  in  regard  to 
which  the  court  haa  made  a  limited  order.  X  only  desire  to  call  the 
attention  of  your  honors  to  the  fact  that  the  reasons  urged  hi^erto 
by  the  complainant  why  such  course  should  not  be  tAkeo,  were  not 
brought  to  your  honors'  attention. 

The  Court,  (Bbeweb.  J.)  You  have  until  the  eighteenth  of  April 
to  bring  it  to  our  attention,  if  the  matter  don*t  appear  on  reoOTd. 
The  matter  is  in  the  hands  of  the  oonrt  until  that  timo. 
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WbuiS,  Fargo  &  Co.  ».  Northern  Pao.  Ry.  Co. 


(Otreua  Oourfy  D.  Oregon.   November  19, 1884.) 


1.  BxPBzae  Compaht— Biesx  or  Wslu,  Vamo  «fe  Oo.  to  do  BusmBBB  ih  Wash- 

iSGTON  Tbhritort— Bbt.  St.  U.  S.      1924, 1889. 

A  corporation,  created  under  a  special  act  of  Colorado,  whereby  it  is  author- 
ized to  engage  !□  the  express  business,  aod  to  draw  drafts  and  bills  of  c-xchangc, 
or  sell  and  buy  the  same,  in  tlie  course  of  such  biiaineas,  is  not  prohibited  [  Rut. 
St.  U.  8.  H  1924,  1889)  from  carrjiag  on  such  businesi  io  Wnshington  Terri- 
tory on  tbe  ground  that  it  U  a  bankiog  oorporation  or  that  it  was  not  or^n- 
ized  nnder  a  general  inoorporation  law. 
&  BA]CB--"liiDirsrnaAL  PongniTs." 

The  express  bminesa  Is  an  "  industrial  parsuit "  within  the  meaninr  of  Rev. 
St.  U.  S.  f  1889. 

3.  Same^— Expsoae  Faoiutiss—Dutt  o9  RaUiHoad  Oompant — Cohpuahok  with 

State  Laws  av  Exprksb  Compakt. 

It  would  deem  that  a  railroad  company  cannot  refuse  express  facilities  to  an 
express  company  on  the  ground  that  it  has  not  complied  with  the  laws  of  the 
Btates  or  territories  in  which  it  demands  such  facilities. 

4.  BaMK— iKTEasTATB  CoMlEtERCE. 

An  express  company  that  is  engaged  in  traaspi^rtation  from  one  stntc  to 
another,  is  eogaged  in  an  interstate  commerce,  and  no  territory  or  state  can 
impose  upoD  it  an^oonditiODs  byway  of  license,  orotherwisQ,  to  engage  in  this 
commeroe  by  pasmg  through  its  limits,  but  suck  (Hanpany  will  have  no  right 
to  do  a  mere  local  busing  within  a  state  or  territory  without  complying  with 
the  territorial  or  state  law. 
A.  Same— NoRTHEHN  Pacific  Railboad  Oompasy— Mahdatoky  Isjcnotiow. 

WelU,  Fargo  tt  Co.  v.  Oreffon  Hy.  *  Nav.  Go.  8  Sawy.  600,  8.  C.  15  Fed.  Rep. 
061,  followed  as  to  the  duty  of  a  railroad  company  to  fumi^  express  faalities 
to  an  express  company,  and  a  mandatory  injunction  granted,  requiring  the 
Northern  Paciflc  Railroad  (Jompany  to  furnish  such  facilities  to  Wells,  Fargo 
A  Co.  (m.its  road,  from  Oregon  to  Bt.  Paul,  MInaeaota,  and  oonaecting  lines, 
as  it  f  mulshes  other  express  companies,  on  oondition  that  Wells,  Fargo  &  Co. 
execute  a  bond  for  $25,000  to  pay  all  costs,  charges,  and  damages  which  the 
railroad  company  may  incur. 

In  Bqaity.   Suit  for  injnnction. 

This  cause  came  on  to  be  heard  on  the  bill  and  ansver  thereto, 
and  tbe  affidavits  of  plaintiff  and  defendant,  apon  motion  for  a  pre- 
liminary injunction  to  compel  the  defendant  to  famish  the  plaintiff 
express  facilities  over  its  lines  of  railway  northwftfd  between  Fort- 
land  and  Taooma,  and  eastward  between  Wallnla  jonction  and  St. 
Fanl. 

M.  W,  Feekheimtft  for  plaintiff. 

Jamea  McNaught  and  C,  B.  Bellinger,  for  defendant. 

Dbady,  J.,  {oraUy.)  This  is  a  sait  brought  to  restrain  or  constrain 
the  defendant  to  furnish  the  plaintiff  with  express  facilities  upon  its 
railway  from  Portland  to  Tacoma,  and  from  Wallnla  junction  to  St. 
Paul,  and  branches  between  those  points.  It  is  brought  by  Wells, 
Fargo  &  Co.,  a  corporation  organized  by  a  special  act  of  the  territory 
of  Colorado  in  1S66,  whereby  it  is  authorized  to  engage  in  the  express 
business,  and  to  draw  drafts  and  bills  of  exchange,  or  sell  or  buy  the 
same  in  the  course  of  such  busiuess.  The  act  itself,  section  1,  pro- 
Tides: 
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"That  Ben  Hollaclay,  David  Street.  Bela  M.  Haghes.  B,  L.  M.  Barlow,  and 
John  E.  Russell,  anrl  their  associates,  auccessors,  and  assigns,  be  and  thef 
are  hereby  declared  to  be  a  body  corporate  and  politic,  by  the  name  of  the  Hol- 
laday  Orerland  Mail  &  Express  Company,  and  by  such  name  shall  have  con- 
tinual succession,  with  power  to  sue  and  be  sued,  plead  and  be  impleaded* 
complain  and  defend  In  any  court  ot  law  or  equity;  to  adopt  and  use  a  com- 
mon s^,  and  change  the  same;  to  purchase,  hold,  mortgage,  and  convey  any 
eatate  or  property,  real  or  personal,  for  Uie  use  and  benefit  of  said  corpora- 
tion; to  t^e,  to  hold,  and  dispose  of  any  mortgage  on  real  or  personal  estate; 
to  establish,  maintain,  and  operate  any  express,  stage,  or  passenger,  or  trans- 
portation route  or  routes,  by  land  or  water,  for  the  conveyance  of  persons, 
mail,  or  property  of  any  kind,  from,  to  and  between  any  place  or  places  In 
Colorado  territory,  and  any  place  or  places  beyond  the  limits  thereof;  to  erect, 
or  hire  and  maintain  warehouBes  or  other  struotures  for  the  safe  keeping  of 
goods,  wares,  merchandise,  or  other  chattels  or  effects,  and  the  tranaaction 
of  business;  and  for  the  purpose  of  facilitating  exchange  between  the  several 
places  at  which  sadd  corporation  may  transact  business,  the  said  company 
shall  have  power  to  draw,  accept,  Indorse,  guaranty,  buy,  sell,  and  negotiate 
drafts  and  bills  of  exchange,  inland  and  foreign;  to  receive  coin,  money,  sil- 
ver, and  gold,  in  any  form  or  other,  and  any  kind  of  valuables  on  deposit  at 
its  offices,  and  make  orders  for  the  payment  and  delivery  of  the  aame,  or  an 
equivalent,  at  any  other  place  whatsoever;  to  buy,  sell,  and  dispose  of  gold 
and  silver  coin  and  bullion,  gold-dust,  money,  and  securities  for  money,  and 
to  do  a  general  exchange  and  colieotion  business;  and  to  Invest  surplus  or 
unemployed  fands  In  bonds  or  notes,  secured  by  mortgage  on  real  estate, 
stocks  of  the  government  of  the  United  States,  of  any  of  the  United  States, 
or  otherwise,  as  the  board  of  directors  may  designate." 

The  bill  alleges  that  this  plaintiff  has  been  in  the  express  business 
in  Oregon,  Washington,  Id^o,  Montana,  and  places  to  the  eastward 
thereof,  for  many  years;  that  the  defendant  is  furnishing  express  fa- 
cilities to  the  plaintiff  over  its  road  from  Ealama  northward,  and 
from  Wallnla  jnnctioQ  eastward  to  Missoula;  bnt  that  it  has  refused, 
and  still  refuses,  to  furnish  express  facilities  over  its  road  to  the  plain- 
tiff from  Portland  to  Ealama,  and  from  Missoula  eastward.  The 
answer  of  the  defendant  substantially  admits  the  facts  apon  which 
the  plaintiff  grounds  its  right;  that  is,  the  incorporation  of  the  plain- 
tiff, its  express  business,  the  ownership  and  operation  of  the  Northern 
Pacific  Railway  and  its  branch  lines  by  the  defendant,  and  the  re- 
fusal on  the  part  of  the  defendant  to  famish  express  facilities  to  the 
plaintiff  witlun  or  between  the  points  named.  But,  as  a  defense  or 
reason  for  this  refusal,  the  defendant  sets  np  several  matters;  and, 
first,  it  says  plaintiff  is  a  banking  corporation,  and  by  section  1924 
of  the  Kevised  Statutes  it  is  prohibited  from  doing  business  in  Wash- 
ington Territory,  and  therefore,  as  an  express  company,  cannot  come 
into  that  territory;  nor  can  it  r^htfutly  or  lawfully  demand  any 
privileges  or  facilities  or  conveniences  from  the  defendant  over  its 
railway  lines  within  that  territory.  Section  1924,  of  the  Bevised. 
Statutes  referred  to,  is  section  6  of  the  act  of  March  2,  1S53,  (10  St. 
172,}  oiiganising  the  territory  of  Washingtcm,  and  it  provides: 

"The  legislative  assembly  of  Washington  shall  have  no  power  to  incorporate 
a  bank,  or  any  institution,  with  bunlting  powers,  or  to  borrow  money  in  the 
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r.ame  of  the  territorT;  or  to  pledge  the  faith  of  the  people  of  the  same  for  any 
loan  whatever,  directly  or  indirectly.  No  charter,  granting  any  privileges 
of  making,  issuing,  or  putting  into  circulation  any  notes  or  bills  in  tbe  like- 
ness of  bank-notes,  or  any  bonds,  scrip,  drafts,  bills  of  exchange,  or  obliga- 
tions, or  granting  banking  powers  or  privileges,  shall  be  passed  by  the  legis- 
lative assembly;  nor  shall  the  establishment  of  any  branch  or  agency  of  any 
such  coTporation,  derived  from  other  authority,  be  allowed  in  the  territory; 
nor  shall  the  legislative  assembly  aathorize  the  issue  of  any  obligation,  scrip, 
or  evidence  of  debt,  by  tbe  territory,  in  any  mode  or  mannet  whatever,  ex- 
cept certiaoateB  for  service  to  tbe  territory." 

In  Bapalje  &  L.  Law  Diet.,  under  the  void  "Bank,"  oooarg  this 
definition  of  a  bank : 

"(1)  A  place  for  the  deposit  of  money.  (2)  An  association  or  corporation 
whose  business  it  is  to  receive  money  on  deposit,  cash  checks  or  drafts,  dis- 
count commercial  paper,  make  loans,  and  issue  promissory  notes  payable  to 
bearer,  called  'bank-notes.'  (3)  The  building,  apartment,  or  office  where  such 
business  is  tmnaacted.  Banks  are  of  three  kinds:  bunks  of  deposit,  which 
include  savings  banks,  and  all  others  which  receive  money  on  deposit;  banks 
of  discount,  being  those  which  loan  money  on  collateral  or  by  means  of  dis- 
counts of  .commercial  paper;  and  banks  of  circulation,  which  issue  bank-notes 
payable  to  bearer.  But  the  same  bauk  generally  performs  all  these  several 
operations." 

Now,  I  think  it  is  too  plain  for  argament  that  the  plaintiff  is  not 
a  hank  or  a  banking  corporation  in  any  of  these  senses;  though  it  is 
undoabtedly  true  that  it  possesses  some  of  tbe  powers  or  facilities 
whioh  may  be  nsed  by  a  bank,  and  are  commonly  osed  by  banks  in 
tbe  transaction  of  basiness ;  still,  banking  is  not  the  object  of  its  incor- 
poration. The  object  of  its  incorporatton  ia  tbe  transportation  of 
packages,  including  money,  from  place  to  place;  and,  so  far  as  money 
is  conoemed,  this  is  also  done  at  this  day  by. telegraph,  bills  of  ex- 
cfaange,  drafts,  and  otherwise.  It  may  be  very  convenient  and  very 
proper  for  Wells,  Fargo  &  Go.  to  receive  $1,000  in  gold  to  be  trans- 
mitted to  New  York,  and  to  do  so  by  giving  a  draft  on  New  York,  or 
by  making  a  telegraphic  transfer,  and  then  transporting  the  coin  to 
New  York  at  its  convenience,  or  keeping  it*  here,  if  that  should  be 
more  convenient,  for  the  time  being.  I  do  not  think  I  can  better  dis- 
pose of  this  objection  than  in  the  language  of  Mr.  Justice  Greeitb,  in 
tbe  able  and  ezhanstive  opinion  (1884)  delivered  by  him  in  the  case 
between  these  same  parties  in  Washington  Territory.    He  says : 

**It  lias  been  stated  in  argument  that  plaintiff  is  doing  a  purely  banking 
business  at  different  points  in  the  United  States,  notably  at  tian  Francisco 
and  Kew  York  city.  Possibly,  it  may  be  doing  what  is  beyond  its  lawful 
powers.  The  prime  object  of  its  pursuit,  according  to  its  chai-ter,  is  not 
banking,  nor  the  doing  of  those  things  wherein  biinks  and  bankers  are  prin- 
cipally or  peculiarly  engaged,  but  the  reception,  transmission,  and  delivery 
of  parcels  and  values,  and  executing  oth^r  commissions.  For  a  person  whose 
proper  vocation  is  not  that  of  a  banker  to  do  for  himself,  solely  in  further- 
ance of  his  own  particular  vocation,  the  things  that  a  banker  does,  is  not 
'  banking,'  nor  is  it,  as  it  seems  to  me,  the  exercise  of  '  banking  powers.'  If 
plaintiff,  under  its  charter,  does  things  that  banks  do,  it  does  them  as  ancil- 
lary to  its  main  business,  just  as  a  merchant  incidentally,  in  his  own  beluilf. 
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in  liis  moi-oantile  transactions,  may  do  every  one  d  those  tilings  wblch 
plaintitt  Is  empowered  to  do,  and  yet  do  them  without  beibg  in  name  or 
fact  an  expressman  or  a  banker.  Not  for  tin  purpose  of  doing  a  banking 
business  in  any  phase,  but  'for  the  purpose  of  facilitating  exoltauge  between 
the  several  plaoee  at  which  said  corporation  may  transact  business.'  are  the 
particular  powers  of  plaintiff  given. 

"For  the  safe  and  convenient  transmission  of  value,  and  for  no  other  pur< 
p<»e.  a  token  of  value  is  taken  from  a  sender  at  one  place,  and  a  correspond- 
ing token  is  produced  to  a  recipient  at  another  place.  It  is  ull  tlie  same  hs  if 
a  parcel  of  goods  to  be  sent  were  received  at  one  end  of  a  line  of  trunspurta- 
tion,  and  a  like  or  equivalent  parcel  were,  by  consent  or  stipulHtioo  of  tlie 
shipper,  to  be  delivered  at  the  otlier  end.  A  business  connsting  of  such  de- 
tails is  not  '  banking,*  nor  are  powers  limited  to  carrying  it  un  '  banking 
.powers.'  In  one  department  or  another  of  banking  the  receiving  of  deposits, 
or  the  buying  and  selling  of  gold  and  silver  and  mercantile  paper  and  secu- 
rities, or  the  drawing,  paying,' and  collecting  mercantile  paper,  is  the  prin- 
cipal thing,  and  the  exchange  of  values  between  localities,  thereby  sometimes 
effected,  is  subsidiary  or  accidental;  but  in  this  part  of  the  express  business 
the  principal  thing  Is  the  transfer  of  value  from  place  to  place,  and  the  buy- 
ing, selling,  drawing,  paying,  collecting,  depositing,  and  receiving  are  all 
accessory.  Every  milling,  or  mining,  or  other  productive  corporation,  has. 
to  do  some  or  all  of  these  things  for  the  convenience  of  itself  in  its  own  bus- 
iness, to  a  greater  or  less  extent,  and  if  it  could  nut.  would  be  cramped  al- 
most or  quite  to  death.  Between  such  a  corporation  and  plaintiff  there  is  a 
difference  arising  from  the  fact  that  the  requirements  of  plaintiff's  business 
make  the  doing  of  such  things  a  mattw  of  great  convenience  and  frequency, 
and  so  prominent  and  important  as  to  deserve  especial  mention  and  defini- 
tion In  the  charter.  But  in  the  particular  now  under  discussion,  ttie  two 
are  otherwise  alike. 

"I  do  not  understand  that  congress  demands  or  contemplates  tliat  section 
1924  be  so  applied  as  to  bar  out  from  our  territory  any  foreign  corporations 
except  those  who  carry  on  a  business  in  which  the  things  essential  to  bank- 
ing are  done  for  banking's  sake,  or,  in  other  words,  as  the  main,  as  distinct 
from  an  incidental  and  «ncillary,  affair.  Only  such  are  banks,  or  have  the 
power  to  do  banking,  ^ells,  Fargo  &  Co.  is  not,  in  my  opinion,  though  it 
may  be  in  its  own,  a  corporation  of  that  description.  See  People  v.  Siver 
Raisin,  etc.,  R.  Co.  12  Alich.  389.  Looking  furtlier  at  this  section,  the  intent 
of  it  seems  to  be,  not  to  exclude  a  corporation  simply  because  so  fortunate  or 
unfortunate  as  to  be  clothed  with  banking  powers,  or  powers  used  in  banking, 
even  so  as  to  be  exercised  in  chief,  but  rather  to  exclude  one  exercising  or 
claiming  to  exercise  them  in  fact.  The  section  seems  to  be  leveled,  sot  at 
abstract  or  dormant  power,  but  at  actual  deed  or  endeavor.  In  ttie  record 
before  me  there  is  nothing  to  show  that  plaintiff  is  doing  or  undertaking 
anything  unlawfuL  It  is  not  under  compulsion  of  any  absolute  necessity  of 
its  express  business  to  exercise  the  interdicted  powers.  Values  can  be  ex- 
pressed between  distant  places  without  trat&c  in  precious  metals  or  valuable 
paper.  If  such  traffic  l)e  unlawful  for  plaintiff,  it  is  freely,  though  perhaps 
not  conveniently,  separable  from  plaintiff's  business.  And,  although  one 
may  say  tliat  it  is  to  t>e  presumed  that  plaintiff  is  doing  all  that  its  charter 
purports  to  authorize,  and  that  is  convenient  to  be  done,  yet  the  stronget 
and  overcoming  presumption  is  that  it  is  not  disobeying  any  law,  organic  or 
other  wiae.** 

I  think  myself  that,  apart  from  the  qnestion  as  to  whether  this  cor- 
poration can  be  abstractly  called  a  "bank"  by  virtae  of  its  act  of  in- 
corporation  and  powers  conferred  by  that  act,  the  only  quesUon,  if 
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there  be  any  qaestion,  is,  **What  are  the  powers  it  is  exercising  in 
this  territory,  and  what  is  the  business  in  which  it  is  engaged?"  It 
may  have,  in  my  judgment,  many  interdicted  powers,  or  more  than 
TOie,  considered  with  reference  to  the  locality  of  Washington  Terri- 
tory; but  if  it  goes  there,  exercising  only  the  powers  which  are  per- 
mitted as  to  the  interdicted  ones,  they  do  not  exist.  Whoever  alleges 
it  is  exercising,  or  attempting  to  exercise,  interdicted  powers,  and, 
therefore,  is  n^awfolly  in  that  territory,  must  prove  the  allegation  to 
be  true.  There  is  no  presumption,  as  Mr.  Justice  G-rbene  says,  that 
"it  is  there,  violating  or  intending  to  violate  the  laws  of  the  terri- 
tory." 

Another  objection  is  made  to  the  relief  demanded  in  this  bill,  on 
the  gronnd  of  the  inability  of  the  plaintiff  to  exevoise  the  powers 
claimed  by  it  in  Washington  Territory;  and  that  is,  that  it  is  created 
by  a  special  act  of  Colorado.  This  objection  is  founded  upon  section 
1889  of  the  Bevised  Statutes,  which  is  applicable  to  all  territories, 
and  reads  as  follows :  . 

*'The  le^Iative  assemblies  of  the  aereral  territoiies  shall  not  grant  private 
charters  or  especial  privileges;  bat  they  may,  by  general  incorporation  acts, 
'  permit  pei^ons  to  associate  themselves  together  as  bodies  corporate  for  min- 
ing, manufacturing,  and  other  industrial  pursuits,  or  the  construction  or  opera- 
tion of  railroads,  wagon  roads,  irrigating  ditches,  and  the  colonization  and 
improvement  of  lands  in  connection  therewith,  or  for  colleges,  seminaries, 
churches,  libraries,  or  any  other  benevolent,  chsoituble,  or  sdentiflo  aBSocla- 

UOD.", 

Now,  it  is  argued,  first,  that  because  a  corporation  cannot  be  or- 
ganieed  in  Washington  Territory  by  a  special  act  of  the  legislature, 
but  must  be  organized  under  the  general  law,  therefore  a  corporation 
exuting  before  this  restriction  was  made,  under  a  special  act  of  a  sis. 
ter  state  or  territory,  cannot  come  into  that  territory  and  exercise  the 
powers,  ^though  they  are  in  no  way  excluded  by  the  law  of  the  land, 
or  contrary  to  the  public  policy.  The  ground  is  that  it  is  not  brought 
into  being  in  the  peculiar  or  particular  way  in  which  the  general  law 
now  requires  corporations  to  be  formed  in  Washington  Territory; 
but  I  cannot  see  that  there  is  anything  in  this  objection.  There  is 
nothing  in  this  section  (1889)  to  prevent  any  corporation  exercising  its 
powers  in  Washington  Territory  in  particular  cases.  Everybody  who 
is  familiar  at  all  with  the  history  of  the  growth  and  organization  of 
corporations  in  the  United  States  knows  that  this  rule,  requiring  cor- 
porations to  be  organized  under  a  general  law,  is  the  growth  of  some 
years,  and  has  grown  oat  of  the  confusion,  corruption,  the  partial 
and  inequitable  legislation  that  was  the  result  of  allowing  parties  to 
go  before  the  legislature,  and  ask  for  a  special  charter.  The  time  of 
the  legislature  was  unnecessarily  consumed  by  it ;  the  integrity  of  the 
members  of  the  legislature  was  unduly  exposed;  or,  through  the  ig- 
norance or  carelessness  of  the  legislature,  and  the  astuteness  and  dil- 
igence of  designing  and  overreaching  men,  there  were  constantly  com- 
ing to  light  obscure  clauses  in  these  acts  of  the  legislature,  giving 
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poweiB  and  granting  privileges  which  were  unjust,  inequitable,  and 
which  would  never  have  been  done  with  the  knowledge  of  the  legisla- 
ture. 

Therefore,  owing  to  the  evils  roBulting  to  the  territory  of  Washing- 
ton, to  the  people,  and  to  the  legislature,  this  act  wsa  passed,  and  has 
no  reference  whatever  to  the  fact  whether  a  corporation,  otherwise 
formed,  might  exercise  powers  in  that  territory  not  prohibited  or  con- 
trary to  its  public  policy.  It  is  a  matter  of  no  moment  whatever  to 
Washington  Territory,  that  corporations  in  Colorado  are  created  by 
special  act.  The  people  of  the  latter  territory  are  not  corrupted  by 
it;  the  legislature  is  not  corrupted  by  it;  their  time  is  not  taken  up 
with  it.  The  only  interest  that  they  have  in  the  matter  is  the  inter- 
est that  any  portion  of  the  people  in  the  United  States  have  in  the 
welfare  of  all  the  other  people  in  the  United  States.  See,  also,  on 
this  point,  the  remarks  of  Mr.  Justice  Field  in  CoweU  v.  Springs  Co. 
100  U.  8.  69.  With  reference  to  the  effect  of  this  limitation  upon 
the  power  to  form  corporations  within  the  territory,  I  qaote  again 
from  the  opinion  of  Mr.  Jastice  Gbebm  : 

"  Affain,  defendant  urg«  that,  under  the  second  clause  of  section  1889,  the 
territorial  legislatures  can,  by  general  incorporation  acts,  authorize  the  for- 
mation of  corporations  for  those  purposed  only  which  are  specified  in  that 
clause;  that  plaintiff  is  not  a  corporation  within  the  limitation,  unless  its 
business  bean  industrial  pursuit;  that  to  be  within  the  limitation  its  business 
must  be,  not  only  industrial,  but  of  a  character  like  mining  and  manufactur- 
ing; that  its  business  is  neither  of  that  character  nor  industrial;  and  that, 
therefore,  since  its  like  could  not,  by  private  or  general  statute,  be  formed 
within  the  territory,  its  admission  to  do  business  in  the  territoiy  is  prohibited 
by  the  spirit  of  the  section.  But  this  clause  refers  merely  to  the  formation 
of  domestic  corporations,  and  has  nothing  to  do  with  domestic  recognition  of 
foreign  corporations.  Besides,  I  think  plaintiff's  pursuit  Is  industrial.  It  is 
Bucb,  acconllng  to  ordinary  usage  of  words." 

It  is  objected  that  this  corporation  is  unable  to  come  into  Wash- 
ington Territory  to  do  business  there,  because  it  is  not  a  corporation 
engaged  in  "industrial  pursuits."  The  objection  hinges  about  these 
words:  What  is  the  charater  of  "mining,  manufacturing,  and  other 
industrial  pursuits  ?"  It  is  maintained  that  this  express  company  ia 
not  engaged  in  an  "industrial  pursuit ;"  and  that  if  it  is  engaged  in 
an  industrial  pursuit  in  the  abstract  sense  of  the  words,  it  is  not  en- 
gaged in  such  an  industrial  pursuit  as  mining  and  manufacturing; 
and  that  the  words  "industrial  pursuit,"  being  coupled  with  "mining 
and  manufacturing,"  are  restricted  in  their  signification  to  the  gen- 
eral scope  covered  by  those  words,  "mining  and  manufacturing."  I 
think,  myself,  that  this  is  entirely  too  narrow  a  signification  to  be 
given  to  those  words.  "Industrial"  is  a  very  large  word,  and,  al- 
though it  is  associated  with  the  words  "mining  and  manufacturing," 
it  would  be,  it  seems  to  me»  contrary  to  the  manifest  purpose  of  con- 
gress in  this  passage,  to  so  restrain  it  as  that  the  pursuit  must  be  lit- 
erally, or  almost  literally,  a  mining  one  or  a  manufaottiring  cue. 
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Conid  not  a  corporation  in  Washington  Territory  be  formed  tinder 
this  law  to  engage  in  raising  wheat?  This  is  neither  mining  nor 
mannfaetoring  in  any  literal  sense  of  the  word;  it  is  prodneing. 
Gonld  not  a  corporation  be  formed  under  this  law,  or  under  a  law 
passed  by  Washington  Territory,  to  engage  in  navigating  Puget 
sound  ?  I  do  not  think  there  ia  a  specific  proviBion  for  a  navigation 
company ;  there  are  for  wagon  roads  and  railroads,  bat  there  is  none 
for  steam-boats.  Bnt  I  suppose  it  as  hardly  questionable  that  the 
legislature  might  provide,  by  a  general  law,  for  the  incorporation  in 
Washington  Territory  of  a  company  to  navigate  Pnget  sound.  An 
"industrial  porsuit,"  it  may  be  said  also,  in  the  case  I  put  of  farm- 
ing, is  covered  by  the  words  "colonisation,  and  improvement  of  lands 
in  oonneotion  therewith;"  but  these  are  limited  by  the  words  "rail- 
roads, wagon  roads,  irrigating  ditches,"  and  it' is  doubifol  whether 
the  eolonizaticm  of  lands,  and  the  improvement  of  lands,  standing  by 
itself,  includes  farming,  raising  wheat,  flax,  liops,  and  com. 

I  want  to  add  here  that  I  am  not  prepared  to  say  that  this  sec- 
tion (1889)  expressly,  or  by  fair  construction,  prevents  the  territory  ot 
Washington  from  providiag  for  the  incorporation  of  a  company  to 
carry  on  an  express  business  within  its  limits;  bnt  that  it  is  a  suffi- 
cient indication  of  the  public  policy,  by  the  law-making  power  of  that 
territory,  to  overcome  the  presumption  that,  by  comity,  this  plaintiff  is 
allowed  to  transact  its  business  there.  I  repeat,  if  this  act  could  be 
fairiy  construed  as  inhibiting  the  legislative  assembly  of  Washington 
Territory  from  providing  for  tbe  incorporation  of  an  express  company 
in  that  territory,  I  think  it  would  be  such  a  manifestation  of  public  pol- 
icy by  th^  lawrmaking  power  (the  supreme  power  there)  as  would  ex* 
dude  this  plaintiff  from  doing  business  in  the  temtoxy ;  at  least,  on  tbe 
ground  of  oomitj.  It  would  have  no  right,  as  a  matter  of  comity,  to 
do  a  bnnnesB  there,  as  a  eorporation,  whiob  the  territory  itself  is  pro- 
hibited from  authorizing  a  corporation  to  engage  in.  But  I  think  tbe 
express  business  is  an  industrial  purauit,  and  one  which  the  territo- 
riiU  l^slatore  oonld  provide  for  the  foimatum  of  corporations  to  en- 
gage in. 

The  next  objection  to  this  relief  is  that  the  plaintiff  has  not  com- 
plied with  the  laws  of  Washington,  Dakota,  Montana,  and  Minnesota, ' 
the  state  and  territories  through  which  defendant's  road  runs,  con- 
cerning express  companies  doing  business  therein,  and  that,  therefore, 
it  has  no  right  to  enter  these  places,  and  cannot  complain  if  it  is  not 
allowed  express  fkoilities  upon  defendant's  road  therein.  To  begin 
with,  I  have  a  very  strong  impression  that  it  does  not  lie  in  the  mouth 
of  the  defendant,  a  eorporation  engaged  in  the  business  of  a  common 
carrier,  to  say  to  this  plaintiff,  "You  have  not  complied  with  tbe  laws 
of  these  territories  concerning  the  transaction  of  business  therein." 
It  does  not  seem  to  me  that  it  is  a  matter  whiob  concerns  the  defend- 
ant. It  does  not  seem  to  be  a  matter  that  the  defendant  can  judge 
of;  and  I  think  the  case  I  put  to  counsel  on  the  argument  has  not 
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been  answered;  that  is,  sapposing  the  law  of  Washington  Territory 
provides  that  no  person  shtiU  be  engaged  in  peddling  jewelry  in  that 
territory  unless  be  has  taken  out  a  license  and  paid  for  it,  and  a 
person  mth  pack  apon  bis  baok,  peddling  jewelry,  offers  to  go  on 
board  of  defendant's  train,  having  purchased  a  ticket  for  that  pur- 
pose, can  the  defendant  object  and  say :  "  Yon  are  a  peddler,  peddling 
without  a  license;  you  have  no  right  here;  we  cannot  carry  you." 
I  do  not  think  the  defendant  can.  The  matter  is  one  for  the  state  or 
territory,  and  not  the  defendant.  However  that  may  be,  I  think  the 
burden  of  proof  is  upon  the  defendant  to  show  that  the  plaintiff  is 
not  qualified  to  act  as  an  express  company  within  these  territories. 
I  think  that  if  the  plaintiff  failed  to  comply  with  any  particular  re* 
quired  by  the  laws  of  these  territories,  that  the  burden  of  proof  is 
oast' upon  the  defendant  to  show  it.  There  is  no  presumption  that 
the  plaintiff  has  not  oompliedwith  the  law;  as  all  men  are  presumed 
to  obey  the  law  and  comply  with  it,  until  the  contrary  is  shown.  The 
plaintiff  alleges  in  its  bill  that  it  has  complied  with  the  Jaw.  The 
defendant  alleges  in  its  answer  that  the  plaintiff  has  not  complied 
with  it,  but  does  not  state  wherein  the  plaintiff  has  not  complied 
with  it. 

The  defendant  alleges  that  the  plaintiff  has  not  complied  with  the 
law,  but  does  not  state  wherein.  The  affidavits  in  support  of  plain- 
tiff's bill,  made  by  its  manager  and  officers,  who  ought  to  know  whereof 
they  speak,  are  clear,  full,  and  explicit,  and  are  to  the  effect  that  they 
have  complied  with  the  law,  and  on  the  argument  it  was  substantially 
admitted  by  counsel  for  defendant  that  the  plaintiff  attempted  to  oom- 
ply  with  it,  but,  in  his  judgment,  there  was  some  technical  defect 
which  was  not  very  particularly  stated.  I  apprehend  it  is  dot  a  very 
serious  matter,  I  shall  assume,  then,  that  these  laws  have  been  com- 
plied with,  and  that,  therefore,  as  far  as  that  objection  is  concerned, 
it  has  no  weight.  But  supposing  that  none  of  them  had.  been  com- 
plied with  by  the  plaintiff,  or  that  plaintiff  had  not  undertaken  to 
comply  with  them.  Plaintiff  is  engaged  in  an  interstate  commerce. 
There  can  be  no  commerce  without  transportation.  Transportation 
ia  one  of  the  essential  elements  of  commeroe, — the  means  by  which 
'  commeroe  ia  supported.  The  plaintiff  is  engaged  in  transportation 
between  these  points,  and  is  engaged  in  an  interstate  oommerce,  and 
in  my  judgment  no  territory  or  state  can  impose  upon  it  any  condi- 
tions, by  way  of  license  or  otherwise,  to  engage  in  this  commerce  by 
passing  thzongh  its  limits.  Of  course,  the  right  to  engage  in  inter- 
state commerce  is  not  a  right  to  do  a  local  business  within  the  terri- 
tory, and  therefore  the  plaintiff  has  no  rights  to  do  an  express  business 
in  Washington,  Idaho,  Moiitana,  and  Dakota,  if  it  has  not  complied 
with  their  laws.  But  if  it  has  an  existence,  and  is  authorized  gen- 
erally to  do  express  basiness,  it  may  do  it,  so  far  as  interstate  com- 
merce is  concerned,  without  reference  to  these  laws.  I  think  this  is 
Texy  dear  both  on  the  authorities  and  the  reason  of  the  case.  The 
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oaae  of  Pae^c  Coaat  Steam-ship  Co,  v.  Board  <^  R.  Com*n,  18  Fbx>. 
Bbf.  10,  is  a  case  direotly  in  point. 

I  have  not  been  able  to  come  to  any  definite  oonolnsion  how  far 
the  legislation  of  eoogress  on  the  transportation  of  dutiable  goods  af- 
fects this  question.  It  seetos  that  in  1870  .oongresB  passed  an  act 
to  facilitate  the  transportation  of  dutiable  goods  from  the  porta  of  en- 
try on  the  sea-board  to  important  points  in  the  interior.  It  has 
amended  the  aot  once  or  twice  sinoe,— once  in  1880  and  once  in  1884. 
By  the  aot  of  1880  Portland  was  made  one  of  the  points  from  which 
goods  from  foreign  ports  might  be  transported  in  bond  to  the  interior 
without  paying  duty  at  this  point;  and  by  the  aot  of  18S4,  in  addi- 
tion to  the  provision  that  whoever  undertook  to  carry  these  goods 
should  be  treated  and  considered  as  a  common  carrier  for  that  pnr- 
poee,  it  was  ezprOMly  provided  that  they  mi^t  be  carried  by  express 
companies  in  such  boxes  or  safes  as  they  usually  had  or  furnished 
for  Uke  articles.  The  aot  goes  upon  the  assumption  that  an  express 
company  is  a  safe  mode  of  conveyance,  and  a  recognized  mode  of 
transporting  such  things,  without  special  provision  as  to  what  should 
be  the  character  of  the  vehicle,  the  box,  or  safe.  How  iut  that  should 
be  considered  a  regulation  of  ecmimeree,  xmdex  which  this  plaintiff 
may  carry  goods  from  Portland  to  St.  Paul,  irrespective  of  any  inim- 
ical or  restraining  legislation  of  the  territories  between  Portland  and 
St.  Paul,  I  am  not  prepared  to  say.  It  is  not  necessary  to  decide  it, 
though  the  inclination  of  my  mind  is  that  it  has  some  effect  upon 
the  matter  in  favor  of  the  plaintiff. 

The  next  objection  is  that  the  defendant  is  not  able  to  famish  the 
facilities,  admitting  that  plaintiff  has  a  right  to  them.  Upon  this 
phase  of  the  case  oonnsel  for  the  defendant,  with  his  usual  ability  and 
seal,  insists  that,  if  there  is  a  conflict  of  evidence  upon  that  point,  the 
court  is  powerless  to  aot,  as  it  is  not  at  liberty  to  weigh  evidence, — ^to 
decide  either  from  the  number  of  witnesses  on  the  one  hand,  and  the 
scarcity  on  the  other,  or  from  the  inherent  probability  of  the  testi- 
mony, or  from  the  circumstances  which  are  commonly  known  to  all 
men,  or  altogether,  but  is  powerless  to  aot  from  the  simple  circum- 
stance that  there  is  a  oonfiict  of  testimony  in  the  affidavits  concern- 
ing this  question  of  its  ability  to  furnish  these  facilities.  I  under- 
stand counsel  to  maintain  that  this  proposition  extends  to  any  material 
question,  that  may  arise  on  the  application  for  an  injonction,  that  is 
involved  in  the  conflict  of  evidence, — one  against  a  thousand  although 
it  be;  that  in  suoh  case  the  court  has  not  the  power  to  aot,  particn- 
lariy  in  the  case  of  an  application  for  a  mandatozy  injunction.  I 
most  admit  that  this  doctrine  is  new  to  me.  I  do  not  think  it  can 
be  found  in  those  words,  or  anything  like  it,  in  the  books;  but  I  con- 
ceive the  true  doctrine  to  be  that,  where  there  is  a  conflict  of  evidence, 
the  court  must  decide,  and  aot  aooording  to  the  weight  of  evidence. 
But  I  can  see  very  readily  that  the  court  might  require  more  satis- 
factetry  and  oonolusive  evidence  in  one  case  than  another,  owing  to 
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the  effect  or  oonseqnence  of  ite  action.  If  its  action  were  merely 
conservfttive,  and  could  do  no  harm,  it  might  be  at  liberty  to  act 
where  there  was  a  well-balanced  conflict  of  statement.  But  if  ite 
action  might  serioasly  injure  or  inooDTenienee  the  defendant,  it  might 
very  properly  refuse  to  act  where  the  evidence  was  at  all  eqaal  and 
connoting. 

With  this  anderstanding  of  the  rale  of  evidenee  in  these  matters, 
I  now  proceed  to  dispose  of  this  point.  There  are  two  affidavits  made 
by  the  officers  of  this  defendant  corporation.  They  state  in  so  many 
words  that  the  defendant  is  not  able  to  furnish  these  express  facili- 
ties, and  goes  on  to 'say  wherein  they  are  unable  to  do  so.  They  say, 
first,  that  it  would  require  an  additional  car  beyond  Missoula  for  the 
plaintiff  to  do  its  business  in,  and  they  have  none;  that  if  an  addi- 
tional car  is  put  on  the  train  for  the  express  company  the  weight  of 
the  train  would  be  increased,  and  the  propelling  power  is  now  so 
evenly  balanced  tiiat,  with  an  additional  car,  it  would  require  another 
locomotive,  and  that  would  put  the  companyto  very  considerable  ex- 
pense. I  asked  the  counsel  for  the  defendant,  in  the  course  of  his 
argument,  if  he  expected  the  court  to  believe  that  this  defendant  cor- 
poration, with  all  its  pow»,  wealth,  and  resources,  was  really  onable 
to  furnish  an  express  oar  to  this  plaintiff,  and  the  counsel,  of  oourse, 
had  not  the  hardihood  to  state  tiiat  he  thought  the  court  would  be 
expected  to  believe  it,  but  only  that  the  defendant  meant  that  to  do 
it  would  take  some  little  time.  Of  course,  taking  that  view,  the  state- 
ment does  not  amount  to  much.  It  may  be  that  defendant  corpora- 
tion has  not  a  car  which,  at  this  moment,  it  can  divert  to  the  use  of  the 
plaintiff.  But  if  it  can  supply  a  ear  in  five  or  six  or  ten  days,  that  is 
practically  the  same  thing.  In  my  judgment  it  can  do  so  to-morrow 
if  it  wants  to.  Tbe  testimony  on  the  part  of  the  plaintiff  shows  that 
the  car  which  is  used  by  the  plaintiff  from  Wallnla  junction  to  Mis- 
soula is  carried  from  there  to  Helena  empty,  and  there  is  no  reason 
why  it  should  not  be  used  by  the  pUintiff  to  Helena,  except  the  de- 
sire of  the  d^endant  not  to  allow  tbe  plaintiff  to  use  it.  Of  course, 
when  it  reaches  Helena  the  plaintiff  is  in  the  center  of  business  of 
that  country.  It  ia  in  reach  of  another  railroad,  the  Northern  Utah, 
by  means  of  which  it  has  access  to  the  Central  and  Union  Paeifio 
roads.  The  defendant  allows  the  plaintiff  to  go  to  MissOnla,  and  there 
requires  it  to  leave  the  train,  and  the  car  is  carried  from  there  empty. 
In  this  connection  it  must  be  noticed,  as  a  material  circumstance, 
that  there  is  a  rival  express  company  upon  this  road,  the  Northern 
Pacific  Express  Company,  and  it  is  manifest  that  the  defendant  in- 
tends to  give  the  express  bnsinesa  over  its  road  to  this  company  if  it 
has  a  lawful  right  to  do  so. 

In  considering  the  question  whether  the  defendant  has  furnished 
facilities  to  the  plaintiff  as  it  ought  to,  and  whether  it  is  able  to  do 
so,  or  whether  this  is  an  excuse  for  not  doing  what  the  law  requires 
it  to  do,  the  Northern  Faeific  Bzpreas  Company  and  its  relations  to 
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thu  defendant  is  a  yery  material  oircumstaBoe.  One  of  the  affida- 
Tite,  stating  that  the  defendant  is  unable  to  furnish  an  express  ear,  is 
nuhde  by  an  officer  of  the  defendant  and  of  the  Northern  Facifie  Ex- 
press Gompan;.  The  fact  that  its  stock  is  owned  largely  by  the  men 
and  people  in  the  Northern  Pacific  Bailroad  Company,  and  is,  in  fact, 
its  other  self,  is  a  very  material  circumstance.  The  defendant  may 
have  been  adrised  that,  being  a  railway  corporation,  it  was  not  com- 
petent to  do  an  express  business,  and  therefore  it  has  undertaken  to 
do  so  as  nearly  as  it  can,  and  has  formed  a  corporation  for  that  pur- 
pose that  is,  in  fact,  itself.  It  is  also  stated  in  these  affidavits  that 
the  plaintiff  will  not  be  injured  if  this  relief  is  not  granted,  be- 
eause  the  express  business  is  overdone  east  of  Missoula.  There  is 
such  competition  between  the  American  Express  Company  and  the 
Northern  Pacific  Express  Company  that  they  are  carrying  at  losing 
rates.  This  is  a  matter  which  does  not  concern  the  defendant  upon 
any  theory  in  this  case  which  can  be  taken  into  consideration. 
Whatever  the  fact  may  be  in  relation  to  the  Northern  Pacific  Express 
Company,  as  to  its  connection  with  the  Northern  Pacific  Bailway  Com- 
pany, in  the  eye  of  the  law  it  has  no  more  relation  to  it  than  it  has 
(o  the  plaintiff;  it  has  no  more  interest  in  one  than  the  other.  It  is 
no  matter  to  the  defendant  if  they  are  both  broken  up  in  the  express 
business,  so  that  they  pay  for  the  services  which  they  requite.  This 
is  not  a  matter  of  any  moment  to  the  defendant.  Nor  is  it  probable 
that,  if  the  defendant  ia  allowed  exprras  facilities  upon  the  defend- 
ant's train  east  of  Missoula,  there  will  be  any  need  either  of  addi- 
tional power  or  cars.  It  does  not  follow  that  any  more  business  is 
going  to  be  done.  I  will  not  say — I  am  not  sufficiently  well  informed  to 
say — that  there  would  be  no  need  of  another  car.  It  is  not  probable 
that  the  balk  of  the  goods  transported  would  be  materially  increased. 
And  there  may  be  room  for  both  companies  in  one  car,  if  it  would 
not  be  disagreeable  to  the  employes.  Instead  of  having  separate 
ears,  the  one  now  in  use  might  be  partitioned.  ' 

The  result  would  be  that  Wells,  Fargo  &  Co.  would  have  their  share 
of  the  bosiness,  and  what  they  would  do  the  Northern  Pacific  Express 
Company  would  not  do.  There  probably  would  not  be  any  particular 
addition  to  the  business.  It  would  be  distributed  between  the  two 
companies.  Wells,  Fargo  &  Co.,  having  been  on  the  ground  so  long 
a  time,  and  having  now  access  to  the  business,  would  do  its  share  of 
it,  and  by  as  much  as  it  did,  the  Northern  Pacific  Express  Company 
Wild  do  less.  Beddes,  the  plaintiff  is  not  entitled  to  this  injunction, 
except  npou  giving  security  to  pay  whatever  is  right ;  and  it  comes  to 
this :  that  if  the  defendant  has  to  put  on  another  locomotive,  or  has 
to  put  on  another  oar,  it  is  one  of  the  circumstances  to  be  considered, 
and  should  be  charged  for.  Of  course,  the  main  question  in  this  case, 
as  to  whether  the  plaintiff  is  entitled  to  these  facilities,  and  whether 
it  is  the  duty  of  the  defendant  to  furnish  them,  has  been  decided  in 
this  ooort  in  the  oaae  of  WeU$,  Fargo  A  Co,  v.  Oregon  Ry,  A  Nav,  Co, 
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8  Sawy.  600;  S.  G.  15Fsd.Bep.  561.  It  is  not  now  proposed  tooon< 
eider  that  queetion  any  further.  It  is  a  serious  question,  and  an  im- 
portant one,  which  awaits  the  final  decision  of  the  supreme  court.  If 
the  ruling  of  this  and  other  circnit  ooarts  is  affirmed  in  the  supreme 
court  of  the  United  States,  the  question  is  settled  in  favor  of  the 
plaintiff;  if  otherwise,  of  course  tlie  question  is  decided  in  favor  of 
the  defendant.  But,  for  the  time  heing,  we  go  upon  the  assumption 
that  the  defendant  is  nnder  obligation  to  furnish  reasonable  express 
faoilities  to  the  plaintiff,  or  any  other  express  company  that  wishes 
to  do  business  on  its  road. 

Another  point  was  made,  and  that  was  that  this  application  has 
been  delayed.  This  objection  is  made  particularly  with  reference  to 
the  mandatory  character  of  the  injunction.  But  the  delay  in  this 
case  has  not  worked  any  prejudice  whatever  to  the  defendant ;  it  has 
worked  to  its  advantage,  if  it  be  an  advantage  to  keep  the  plaintiff  off 
its  toad.  It  has  not  changed  its  condition ;  it  has  not  buUt  up  a  wall 
which  it  has  now  to  take  down ;  it  has  not  done  anything  which  it 
would  have  to  undo.  In  so  far  as  it  has  bad  any  effect,  it  has  been 
to  its  advantage,  if  it  be  an  advantage,  as  I  apprehend  it  is,  to  keep 
the  plaintiff  off  its  road.  The  delay  is  more  apparent  than  real.  1 
think  the  fact  is  that  the  defendant  has  been  operating  this  road 
about  14*months,  and  it  appears  from  the  affidavits  in  this  case  that 
the  plaintiff  commenced  a  suit  in  Washington  Territory  prior  to  that 
time,  and  maintained  there  until  a  short  time  since,  when  the  defend- 
ant came  into  this  state  with  its  road  from  Ealama  to  Portland, 
whereupon  the  plaintiff  commenced  this  suit,  and  shortly  after  dis- 
missed the  other.  The  delay  is  more  apparent  than  real;  but  if  there 
was  an  actual  delay,  there  is  nothing  in  it  which  can  prejudice  the 
defendant.  If  anybody  has  suffered  by  the  delay  it  is  the  plaintiff, 
and  not  the  defendant. 

There  is  only  one  other  question  to  be  considered :  that  is,  whether 
a  mandatoiV  injunction  ought  to  be  issued  in  a  ease  of  this  kind;  that 
is,  so  far  as  this  is  a  mandatory  injunction.  It  is  laid  down  in  Pom. 
Eq.  Jur.  §  1539,  "that  where  the  injury  is  immediate  and  pressing, 
and  irreparable,  and  clearly  established  by  the  proofs,  and  not  ao- 
quiesced  in  by  the  plaintiff,  a  mandatory  injunction  ought  to  issue." 
An  injunction,  as  an  equitable  remedy,  has  grown  wonderfally  in  the 
last  50  years,  and,  of  course,  if  we  are  to  be  guided  by  decisions  and 
dicta  prior  to  that  time,  the  court  would  often  fail  to  exercise  this 
power  where  it  is  necessary.  I  think  myself,  with  Pxof.  Pomeroy, 
t'jat  very  muob  of  the  objection  and  argument  that  has  been  made 
against  the  allowance  of  a  noandatory  iujunotion  in  times  gone  by  is 
simply  absurd;  and  that  it  was  absurd  is  manifest  by  the  practice  of 
the  courts  of  evading  the  rule, — admitting  it  by  mouth,  but  overruling 
it  in  act;  that  is  to  say,  admitting  that  the  authorities  stated  that  a 
mandatory  injunction  ought  not  to  be  allowed,  and  at  the  same  time 
enjoining  a  party  to  do  some  affirmative  aot  in  a  negative  form. 


Dgi  ized  by  Google 


VXLLB,  FABQO  A  CO.  0.  HOCTHEQH  PAO.  BT.  00.  ^Sl 

When  tho  injury  is  immediate  and  pressing,  and  at  the  same  time  ir- 
reparable, and  the  right  to  relief  is  made  out  clearly  upon  the  proof, 
there  is  no  reason  why  a  mandatory  injunction  sboald  not  isane.  In 
this  case,  although  the  injunction  is  mandatory  in  form,  it  is  in  effect 
negative;  it  can  do  no  harm  to  the  defendant,  even  if  it  should  turn 
out  to  be  wrong.    It  is  simply  an  equivalent  to  the  ordinary  provis- 
ional injunction.    The  defendant  is  engaged  in  operating  tUis  road; 
it  ifl  there  for  the  purpose  of  carrying  all  ei^press  matter  which  can 
be  gathered  up  and  brought  to  it,  to  be  carried  between  its  termini. 
Considered  as  the  Northern  Pacific  Bailway,  and  not  as  a  private 
partner  of  the  Northern  Pacific  Express  Company, — in  which  light  we 
have  no  right  to  regard  it, — considered  simply  aa  the  Northern  Pa- 
cific Bailway  Company,  it  is  a  matter  of  no  particular  moment  to  it 
whether  the  express  matter  is  furnished  by  Wells,  Fatgo  &  Co.  or  by 
the  Northern  Pacific  Express  Company.    Therefore  the  defendant 
cannot  be  injured,  in  any  legal  sense,  if  it  be  required  to  furnish  these 
facilities  to  Wells,  Fargo  &  Co;,  provided  that  Wells,  Fargo  &  Co. 
g^ve  a  bond  to  compensate  the  defendant  in  every  respect  for  the  rea- 
sonable expenses  incurred  in  furnishing  the  facilities.    Much  of  the 
law  and  argument  on  the  subject  of  mandatory  injunctions  has  very 
little  application  to  this  case,  because  while  it  is  mandatory  in  form, 
it  is  hardly  so  in  effect.    It  simply  requires  the  defendant  to  do  that 
which  it  ought  to  do, — to  carry  express  matter  if  furnished  by  A.  as 
well  as  by  B.,  being  paid  for  at  the  same  rate,  and  making  the  same 
amount  of  money  out  of  it. 

These,  I  believe,  are  all  the  points  made  by  counsel  for  the  defend- 
ant in  his  elaborate  argument  in  this  case.  I  do  not  think  he  has 
left  anything  unsaid,  or  any  stone  unturned.  The  main  question — 
as  to  the  duty  of  the  defendant  to  furnish  plaintiff  express  facilities 
— I  have  passed  on  before;  and  the  particular  and  peculiar  ones 
made  in  this  argument  have  been  so  thoroughly  and  well  considered 
by  Mr.  Justice  Gbeene,  in  the  case  in  Washington  Territory  betwefen 
these  same  parties,  that  I  might^have  contented  myself  by  simply 
referring  to  his  opinion,  from  which  I  have  already  quoted.. 

The  order  of  the  court  will  be  that  the  defendant  be  required  to  fur- 
nish ordinary  express  facilities  to  the  plaintiff  on  its  road  between  Or- 
^on  and  St.  Paul,  and  connecting  lines  or  links,  whatever  they  may 
be,  and  to  furnish  the  plaintiff  such  facilitios  as  the  defendant  fur- 
nishes any  other  express  company;  and,  in  addition,  that  the  plaintiff 
(pve  a  bond,  to  be  approved  by  the  master  of  this  court,  in  the  sum 
of  $25,000,  to  pay  all  costs,  charges,  and  damages  which  the  defend- 
ant may  incur. '  I  have  fixed  this  sum,  but  if  the  counsel  for  the  de- 
fendant thinks  the  sum  ought  to  be  greater,  I  will  hear  him  now,  or 
at  any  time.  Possibly,  at  some  future  time,  it  may  be  necessary  to  in- 
crease the  bond. 

V.9dr^o.l0^1 
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In  re  Andebson,  a  Bankrupt. 
Ex  parte  Gibbont's  Adu'iu 
Ex  parte  Kent's  Adm'e. 
Ex  parte  Smith  and  otheis,  and  other  Petitions. 
[DiaMet  Court,  W.  O.  Virginia,   ilarch  18, 168S.) 

1.  Bankrcptcy — Schedule — CnKDiroiis'  Bill — Wife's  Pkopkktt, 

la  his  schedule  the  bankrupt  included  his  life-interest  ia  lands  inherited  by 
hia  wife  from  her  father.  There  was  a  question  whether  this  was  a  life-inter- 
est by  the  curtesy,  or  a  fee  acquired  by  transactions  which  occurred  between 
the  administrator  of  the  decedunl.  and  the  bankrupt  bofure  the  bankruptcy, 
and  the  co-heirs  of  the  bankrupt's  wife.  After  the  commencement  oi  tho 
bankruptcy  proceeding,  certain  creditors  of  the  bankrupt  Sled  a  general  cred- 
itor's bill  in  a  state  court,  making  the  bankrupt,  his  wife,  and  his  assignee 
in  bankruptcy  parties  defendanL;  iind  tlierein  sought  to  settle  the  title  of  ihe 
land  received  by  the  wife  as  her  ^are  In  her  father's  estate.  During  the  prog- 
ress of  tbis  suit  in  the  state  court  the  wife  was,  while  under  morsl  duress  and 
pressure,  induced  to  sign  an  agreement  jointly  with  her  husband  and  the  attor- 
ney of  creditors  that  shu  would  by  deed  rt'litiquish  her  iclureat  in  three-fourths 
of  her  lands,  and  acknowledged  it  before  the  person  who  was  to  be  her  trustee 
in  the  other  fourth ;  but  th^  agreement  wns  never  recorded  as  the  deeds  of 
married  women  are  required  to  be  by  the  Code  of  Virginia ;  vet  it  was  ratifled 
by  decree  of  the  statccourt.  Jleld,  Ihut  ihe  creditors'  suit  in  Ihe  state  court  was 
eoi'imnonjudie6,&nA  could  notatlect  the  bankrupt's  estate,  or  the  rights  of  any 
one  having  a  '*  specific  claim"  upon  it  or  any  part  of  it,  who.  as  this  wife  did, 
came  into  the  bankruptcy  proceeding  asking  protection.  Held,  that  the  bank- 
ruptcy court  had  exclusive  jurisdiction  toadminister  the  bankrupt's  estate,  and 
to  adjudicate  between  the  assignee  and  any  person  having  such  *'  speoiflc 
claim ;  "  especially  if  that  person  came  voluntarily  into  the  bankruptcy  court 
and  asked  for  sucU  adjudication.  Held,  thut  llie  written  agreement  signed  by 
the  wife  to  convey  away  three-fourths  of  her  interest  to  save  the  other  fourth, 
was  void  (1)  because  not  wgned  by  the  assignee ;  (2)  because  the  signing  of  it  by 
the  bankrupt  was  nugatorv,  he  being  eimtter  mortuut  as  to  the  estate ;  (3)  be- 
cause it  was  executory  and  of  the  nature  of  a  power  of  attorney,  which  a  mar- 
ried woman  is  not  authorized  to  execute  by  the  Virginia  statutes ;  (4)  because 
it  was  acknowledged  before  an  interested  notary;  (5)  because  it  was  not  re- 
corded in  the  manner  required  by  statute.  Held,  that  the  assignee  had  no  power 
to  give  consent  to  an  extrajudicial  decree  of  the  state  court,  the  laws  of  con- 
gress nowhere  authorizing  him  to  bQcome  defendant  to  a  suit  commenced  in 
invidiam  towards  and  esseniially  in  conflict  with  the  jurisdiction  which  the 
bankruptcy  legislation  of  coagrees  gives  to  the  bankruptcy  court. 

9.  Saub— Wife  AS  Wrnr ESS. 

In  proceedings  in  bankruptcy  the  wife  of  the  bankrupt  is  a  competent  witness 
to  facts  affecting  the  estate  in  bankruptcy,  and  so  is  every  party  to  any  "trial 
or  cause"  arising  under  the  bankruptcy  act,  (section  8,  act  June  22,  1674, 
amending  section  26  of  the  general  bankruptcy  act.) 

8.  Bahb — Husband  as  Trubtbb. 

Where  a  husband  bos  by  fraud  or  mistake  been  Invested  with  the  title  in  fee- 
simple  of  real  estate  inherited  by  his  wife,  equity  will  treat  him  as  trustee  of 
his  wife,  and  a  court  of  bankruptcy  will  refuse  to  subject  the  land  to  liens  of ' 
the  creditors  of  the  husband  who  is  a  bankrupt. 

4.  SaICH— LnCTFATIOSB. 

The  limitation  of  two  ^ara  to  suits  brought  by  or  against  assignees  against 
or  by  persons  in  adverse  interest,  provided  in  section  4979,  Rev.  St.,  applies  to 
suits  at  law  and  in  equity  brought  independently  of  and  separate  from  the 
bankruptcy  proceeding  proper,  on  the  common  law  or  equllystde  of  the  courts 
entertaining  them  ;  but  does  not  inrerfure  with  or  limit  the  Jurisdiction  of  the 
bankruptcy  court  to  "  ascertain  aud  liquidate  liens  and  spoctflo  claims,'  and  to 
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adjust  the  various  priorities  and  oonOteUng  tnteregts  of  all  partios "  to  the 
bankruptcy  proceediog  proper.  La  tbege  latter  the  bankrnptcr  court  proceeds 
as  directed  by  section  4972,  without  reference  to  the  two-years  limitation. 

S.  Baxb— Effect  or  Baneruptot  PBOOEBDnroe, 

The  proce  .'dicg  in  bankruptcy  is  equivalent  to  the  general  creditors'  bill  in 
chancery,  and  is  a  plenary  proceeding,  its  practice  being  prescribed  by  statute, 
and  to  that  extent  variant  from  the  chancery  practice  obtaining  in  creditors* 
hills.  Bo  far  as  not  varied  by  statute,  the  practice  shniild  l>e  the  same.  The 
collateral  proceedings  incident  to  and  arising  in  the  course  of  a  bankruptcy  pro- 
ceeding. In  the  form  of  petitions  and  motlone  nUi,  against  peraons  already  par- 
ties to  the  bankruptcy  proceeding,  arc  of  the  same  character  as  like  collateral 
proceedings  incident  to  and  ariung  in  a  credilors'  bill  ia  chancery;  and  are 
summary,  or  not,  only  where  they  would  be  bo  in  a  oredltors'  bill,  except  wliere 
allowed  by  statute- 

ft,  Bai»— Nbw  Pajities. 

A  stranger  to  a  bankruptcy  proceeding  moy  come  into  it  voluntarily,  by  peti- 
tion or  other  plenary  method,  and  submit  to  the  bankruptcy  court  'his  rights 
touching  property  in  the  custody  of  the  court,  claimed  as  assets  by  the  as- 
signeee  in  bankruptcy. 

7.  Bame — Effect  of  FiiocBBDiKa. 

The  petition  of  snoh  a  party,  filed  eoliaterslly  In  a  bankruptcy  proceeding, 
calliog  for  an  answer,  which  answer  is  filed,  and  under  which  depositions  are 
then  taken  and  a  bearing  had,  on  a  formal  making  up  of  issues.  Is  a  plenary 
proceeding  and  binds  all  parties  to  it. 

8.  Bamb—Bakekuptot  Kdle  32— Bqurrr  RtTLB  88. 

Under  rale  32  in  ttankniptcy  the  practice  in  bankruptcy  proceedings  must 
be  conformed,  when' practicable,  to  the  practice  in  equity ;  and  therefore,  under 
rule  88  inequity,  petitions  for  review  in  cases  whereappeal  lies  must  be  brought 
within  the  term  of  the  court  in  which  tfaedecree  sought  to  be  reviewed  was  ren- 
dered; otherwise,  petitionsforreview  will  not  beheard  by  thebaokruptcycourt. 
Therefore,  it  is  too  late  for  a  review  of  its  own  decree  by  a  bankruptcy  court 
when  the  petition  for  review  Is  not  filed  within  the  term  of  the  court  at  which 
the  decvee  is  rendered,  and  whm  lia  appeal  ooakl  have  been  taken. 

In  Bankrnptey.    On  petitions  for  review. 
Robert  StUea,  for  bankrupt's  wife. 

John,  J.  Wade  and  T.  E,  Stdlivan,  for  credilorB  and  assignee. 

HuGBBS,  J.  The  proceeding  in  bankruptcy  of  George  W.  Anderson 
was  commenced  on  the  twenty-ninth  December,  1868,  and  the  adju- 
dication was  made  on  the  twenty-sixth  January,  1869.  The  petition 
was  filed  at  Richmond,  in  the  district  court  for  Virginia,  when  the 
state  constituted  but  one  judicial  district.  The  proceeding  went  on 
at  Itiohmond  until  the  sixteenth  June,  1881,  when,  under  the  act  of 
congress  approved  on  the  third  of  February,  1871,  providing  for  the 
division  of  the  state  into  two  judicial  districts,  it  was  removed  into 
this,  the  Western,  district  of  Virginia.  The  proceeding  remained  at 
Bichmond  10  years  after  it  oould  have  been  removed  here.  While  at 
Bicfamond  most  of  the  proceedings  in  it  were  had  under  my  super- 
vision as  district  judge  there.  After  it  was  removed,  it  came  again, 
in  consequence  of  the  resignation  of  Judge  Bivbs,  under  my  direction 
during  the  period  of  about  18  months,  when  I  was  performing  the 
duties  of  judge  here.  It  is  now  before  the  court  on  petitions  for  a  re- 
view of  my  decrees  rendered  here  and  at  Bichmond,  and  as  socb  has 
come  to  me  along  with  several  other  cases  which  were  in  my  hands 
when  my  brother,  the  Hon.  Jobn  Paul,  became  judge  in  this  district. 


484 


nOEBAL  BBPOBTEB. 


A  very  large  part  of  the  estate  enrrendered  in  this  proceeding  con- 
siste  of  realty.  What  the  bankrapt's  interest  was  at  the  time  of  sur- 
render, in  the  realty  in  which  he  had  estate,  is  a  subject  of  litigation. 
The  realty  surrendered  consists  of  two  pieces  of  land,  one  containing 
(at  first  1,200,  now)  1,100  acres,  the  other  335  aorev.  The  1,100 
acre  tract  was  the  home  place  of  Jacob  Kent,  deceased,  who  was  the 
father  of  the  bankrupt's  wife,  Mra.  Sarah  J.  Auderson.  This  home 
tract  lies  in  the  county  of  Montgomery,  Virginia,  in  this  judicial  dis- 
trict, and  on  it  the  bankrupt,  George  W.  Anderson,  and  Sarah  J.  An- 
derson, rerade.  They  have  it  in  actual  possession,  but,  as  to  the 
bankrupt  himself,  it  is  in  the  constructive  possession  of  his  assignee 
in  bankruptcy,  John  Gardner;  G.  B.  Gardner,  who  was  joint  assignee, 
being  now  dead.  One  of  the  leading  questions  in  this  proceeding  has 
been,  whether  the  bankrupt 'had  a  tee-simple  right  in  this  1,100  acres, 
or  only  a  life-estate  by  the  curtesy.  The  335  acres  of  land  surren- 
dered in  bankruptcy  by  George  W.  Anderson  lies  contiguous  to  the 
larger  tract,  which  hns  been  mentioned.  It  is  conceded  that  the 
bankrupt  bad  an  estate  in  fee-simple  in  this  smaller  tract,  and  that 
this  tract  is  liable  to  the  liens  of  his  lien  creditors. 

Whatever  interest  George  W.  Anderson  had  in  the  Iai^r,or  eleven 
hundred  acre,  tract,  is  also  liable  to  the  liens  of  his  lien  creditors. 
Whether  his  interest  was  in  fee-simple  or  for  life  is  a  question  of  law 
subject  to  the  decision  of  this  court  in  this  proceeding.  It  could  be 
adjudicated  nowhere  else  in  a  manner  to  bind  this  court  or  the  prop- 
erty itself.  Sarah  J.  Anderson  claims  that  the  eleven  hundred  acre 
home  tract  came  to  her  as  her  interest  in  her  father's  estate,  and  is 
her  own  property.  She  claims  this  by  petition  and  by  amended  pe- 
tition presented  to  this  court  in  this  bankruptcy  proceeding.  She 
claims  that  the  liens  of  the  lien  creditors  of  George  W.  Anderson  af- 
fect only  the  life-estate  of  George  W.  Anderson  in  this  tract,  and  that 
they  do  not  affect  her  own  title  in  it.  This  is  a  question  between 
herself  and  George  W.  Anderson's  assignee  in  bankruptcy.  She  has 
come  voluntarily  into  this  court  by  next  friend,  and  asks  the  court  so 
to  decree.  She  claims  only  a  contingent  dower  interest  in  the  tract 
of  835  acres,  and  submits  her  .rights  in  that  tract  to  the  adjudication 
of  this  court  in  this  proceeding. 

In  order  to  a  full  comprehension  of  the  questions  which  hare  aris^ 
■in  this  case,  I  will  recapitulate,  with  some  fullness  of  detail,  the  facts 
that  characterize  it.  Sarah  J.  Anderson,  wife  of  the  bankrupt,  was 
one  of  six  children  left  by  Jacob  Kent,  who  died  intestate  in  1858, 
leaving  large  real  and  personal  estate.  The  other  co-heirs  had  re- 
caved  greater  or  less  portions  of  the  estate  during  tlieir  father's  life- 
time. In  the  division  and  distribution  of  the  estate,  it  was  found  that 
the  home  farm  was  nearly  equivalent  to  the  interest  of  one  of  the  heirs 
and  distributees.  It  was  desired  by  the  family  that  some  one  of  the 
heirs  should  purchase  thia  home  farm.  Mrs.  Anderson  was  persuaded 
and  agreed  to  do  so,  and  aeeordingly  on  August  26, 1858,  the  day  on 
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which  the  home  farm  and  most  of  the  personal  property  of  the  estate 
"were  advertised  to  be  sold,  it  was  announced  in  the  prraence  of  the 
company  that  the  home  farm  would  not  be  sold,  and  that  Mrs.  An- 
derson had  consented  to  take  it  as  her  shfU'e  of  the  estate. 

Bobert  Gibbony,  administrator  of  Jacob  Kent,  was  authorized  by 
the  heirs  to  settle  among  them  their  shares  of  the  estate,  and  to  make 
sale  of  the  land  for  division.  His  authority  was  in  the  form  of  a 
power  of  attorney,  dated  the  nineteenth  of  Jnly,  1858,  signed  by  the 
heirs,  and  the  husbands  of  those  who  were /6m««  covert.  But  this 
power  of  attorney  had,  of  course,  no  validity  in  law  to  bind  these /enies 
covert.  Shanks  v.  Lanca$ter,  6  Grat.  110,  By  a  paper  similarly  signed, 
it  was  agreed  by  the  sevetal  heirs  that  each  might  take  part  of  the 
estate  of  the  intestate,  Jacob  Kent,  at  sach  appraisement  as  might 
be  made  by  persons  appointed  by  the  county  court  of  Montgomery 
county,  which  was  the  county  in  which  the  intestate  died  and  his 
estate  was.  On  the  seventh  of  February,  1869,  there  was  an  arbitra- 
tion and  appraisement  (made  byihree  oitiAena  chosen  for  the  pur- 
pose) of  the  home  farm,  which  then  consisted  of  1,300  acres,  (100 
acres  have  since  been  adjudicated  by  this  court  to  belong  to  one  Joseph 
Kent,)  and  the  valuation  of  it  was  thereby  fixed  at  $13,248,  which,  as 
was  recited  in  the  paper  signed  by  the  arbitrators,  was  "to  be  paid 
for  by  Mrs.  Anderson's  entire  interest  in  the  estate."  In  short,  the 
purchase  erf  the  farm  was  treated  by  all  concerned  as  made  by  Mrs. 
Anderson ;  the  consideration  paid  for  it  being  her  interest  in  her  fa- 
ther's estate. 

At  some  time  during  Gibbony's  agency  in  selling  the  lands  of  the 
estate  he  sold  to  George  W.  Anderson,  individually,  a  tract  of  336 
acres  lying  contiguous  to  the  home  farm,  for  the  price  of  six  dollars 
an  acre.  Gibbony  went  on  to  sell  all  the  other  of  the  numerous  tracts 
of  land  belonging  to  the  estate,  none  of  which,  except  the  home  farm, 
was  retained  by  any  of  the  heirs.  In  the  year  1862,  (August  20th,) 
having  made  contracts  for  the  sale  of  all  the  lands,  and  probably  col- 
lected much  of  the  purchase  money,  Gibbony  eansed  deeds  to  be  pre- 
pared, executed,  and  acknowledged,  conveying,  on  the  part  of  all  the 
heirs,  the  several  parcels  of  land  (except  the  home  farm)  to  the  several 
purchasers  of  them.  Mrs.  Anderson,  on  the  faith  of  having  purcbased 
the  home  farm  with  her  own  interest,  joined  in  these  deeds,  granting 
fee-simple  titles  for  all  the  other  several  parcels  of  the  lands  of  the 
estate  to  the  respective  purchasers  of  them.'  She  has  not  sought  in 
this  proceeding  to  set  aside  those  deeds,  but  desires  them  to  stand. 

Notwithstanding  the  clear  understanding  which  had  been  had  at 
the  beginning,  and  had  continued  for  several  years,  between  all  per- 
sons  in  interest,  and  especially  between  Gibbony  and  Mrs.  Anderson, 
that  she  had  taken  the  home  farm  for  her  interest  in  the  estate,  yet 
Gibbony,  in  procuring  the  execution  of  the  deeds  conveying  the  several 
portions  of  the  realty  belonging  to  the  estate  as  just  mentioned, 
caused  the  remaining  heirs,  in  conveying  their  interests  in  the  home 
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farm,. to  make  a  deed  for  it  to  Creorge  W.  Anderson  instead  of  Mrs. 
Anderson,  and  to  reserre  in  this  deed,  dated  Augast  20, 1862,  a  vend- 
or's lien  (now  claimed  in  favor  of  Gibbouy's  widow  and  representa- 
tive) for  about  $4,000,  due  from  George  W.  Anderson,  the  bankrupt, 
personally,  to  the  estate  of  Gibbony.  On  the  twenty-first  August, 
1862,  the  day  after  this  deed  of  the  remaining  heirs  purports  to  have 
been  executed,  Gibbony,  by  a  paper  signed  between  himself  and 
George  W.  Anderson,  treated  the  home  tract  of  1,200  acres,  and  the 
tract  of  835  acres  purchased  individually  by  Anderson,  as  both  sold  to 
Anderson  himself,  and  took  Anderson's  bond  for  an  aggregate  sum 
made  up  of  $19,248,  which  had  been  awarded  by  arbitration  as  the 
price  of  the  home  farm,  and  $3,010  or  $6  per  acre  for  the  335  acre 
tract.  Whether  or  not  Anderson's  connection  with  these  proceed- 
ings of  Gibbony  was  fraudulent  or  not  in  intention,  does  not  appear, 
Mrs.  Anderson  does  not  charge  fraud  against  him  or  the  co-heirs.  I 
think  he  acted  in  ignorance  of  the  legal  purport,  of  what  he  was  do- 
ing.  The  objects  of  Gibbony  seemed  to  have  been  to  secure  the  debt 
of  about  $4,000,  which  he  held  against  Anderson  personally  upon  the 
home  tract,  as  well  as  upon  the  other  tract,  and  to  make  commissions 
as  administrator  upon  the  valuation  price  of  the  home  farm  ($13,248) 
as  well  as  upon  his  actual  sales. 

No  considerable  amount  of  moaey,  if  any,  was  ever  paid  by  George 
W.  Anderson  on  account  of  this  $13,248,  and  Gibbony,  as  to  most, 
if  not  all  of  it,  from  time  to  time,  as  be  settled  his  fiduciary  accounts 
before  commissiouera,  merely  handed  to  Anderson  receipts  purport- 
ing that  he  had  received  from  Mn,  Anderson  amounts  approximately 
making  up  the  price  of  the  home  farm.  Afterwards,  when  the  trans- 
actions of  August  21,  1862,  came  to  be  put  in  the  form  of  G.  W.  An- 
derson's bond  of  that  date,  Gibbony  credited  these  receipts,  nominally 
from  Mrs.  Anderson,  npon  the  bond. 

Of  these  proceedings  between  Gibbony  and  her  husband,  Mrs.  An- 
derson was  all  the  while  ignorant,  and  it  would  seem  also  that  the 
deed  from  her  oo-heirs,  conveying  the  home  tract  to  Anderson  instead 
of  his  wife,  was  never  delivered  to  Anderson ;  that  the  execution  of 
it  to  himself  individually  was  unknown  even  to  himself;  that  the  co- 
heirs were  not  conscious  of  the  effect  of  what  they  were  doing,  and 
that  it  was  deposited  for  registration  in  the  olerk's  office  of  the  coanty 
by  Gibbony  without  the  knowledge  either  of  Anderson  or  his  wife. 
The  existence  of  the  deed  to  her  husband  remained  unknown  to  Mrs. 
Anderson  or  to  her  husband  untU.  some  recent  time,  which  is  not 
shown  in  the  evidence  or  the  proceedings.  For  all  that  the  proceed- 
ings show,  she  did  not  know  of  the  transaction  until  December,  1872. 
In  his  schedule,  B  1,  George  W.  Anderson  gave  in  his  interest  in  the 
1,200  acres  of  land  which  have  been  referred  to,  as  a  life-estate,  re- 
citing that  this  tract  of  land  "was  inherited  by  Sarah  J.  Anderson, 
wife  of  petitioner,  from  her  father,  Jacob  Kent,  and  petitioner  only 
has  a  lift-  estate  in  the  same  depending  on  his  own  life." 
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NoiwithBtonding  the  pendency  of  the  proceeding  in  bankruptcy, 
the  reprMentativea  of  the  estate  of  James  B.  Kent,  who  bad  recov- 
ered, in  1867,  a  judgment  for  a  large  amount  against  George  W.  An- 
derson, filed  in  Aagust,  1869,  a  general  creditors'  bill  in  the  circuit 
court  of  Montgomery  county  against  G.  W.  Anderson  and  his  two  as- 
signees in  bankruptcy,  for  the  purpose  of  subjecting  his  lands  (treat* 
ing  the  farm  of  Mrs.  Anderson  as  his  own  in  fee-simple)  to  their  own 
judgment  and  those  of  all  other  lien  oreditors,  ineluding  the  vendor's 
lien  for  about  $4,000  held  by  Gibbony's  representative;  all  the  liens 
amounting  to  about  $19,000;  the  whole  real  property,  including  the 
home  farm,  being  supposed  to  be  worth  upwards  of  $20,000.  As  the 
assignees  in  bankruptcy  of  George  W.  Anderson  could  not  legally  be- 
come or  be  made  parties  to  this  suit,  the  suit  was  ex  parte  as  to  George 
W.  Anderson's  estate;  all  of  which  was  in  the  custody  and  under  the 
jnrisdioticm  of  the  bankruptcy  court.  Nevertbeless,  the  state  court 
entertained  the  bill,  and  proceeded  with  the  suit  until  it  was  ready 
for  hearing.  Mrs.  Anderson  filed  a  oroes-bill  setting  op  her  rights, 
bnt  lost  heart,  and  on  the  twentieth  December,  1873,  was  made  to 
believe  that  the  deed  of  August,  1863,  made  by  her  co-heirs  to  her 
hnsband,  of  the  home  farm,  had  bereft  her  of  her  right  to  the  whole 
tract;  and  was  persuaded  to  sign,  which  she  did  with  great  ireluotanoe 
and  distress,  an  agreement  with  the  attorney  of  the  lien  creditors  of 
her  hnsband,  John  J.  Wade,  by  which  it  was  stipulated  that  a  decree 
should  be  entered  for  a  division,  by  snrvey,  of  the  home  farm  into 
four  parts,  giving  the  choice  to  herself  of  one  of  these  parts,  to  be  held' 
hj  a  tmetee  for  her  in  separate  right,  in  fee-simple,  and  for  permit- 
ting the  sale  of  the  other  parts  for  the  benefit  of  her  husband's  lien 
ereditors.  As  to  parties,  this  agreement  recited  that  it  was  made  be- 
tween Greorge  W.  Anderson  and  Sarah  Anderson,  his  wife,  of  the  one 
part,  and  13  creditors  of  George  W.  Anderson,  to-wit :  Floyd  Smith ; 
B.  D.  Slingluff  &  Son;  D.  Preston  Parr;  Hartman  &  Strauss;  Mrs. 
Ellen  Gardner;  Isaiah  A.  Welsh,  administrator  of  James  B.  Kent, 
deceased;  MoDowell,  Bobinson  &  Go. ;  Adams  &  Go. ;  T.  J.  Henderson 
k  Go.;  Keen,  Baldwin  &  Williams;  John  B.  Francis,  administrator 
of  A.  W.  Forest,  deceased;  and  Mrs.  Gibbony,  administratrix:  of 
Robert  Gibbony,  deceased,  acting  through  their  agent  and  attorney  at 
law,  John  J.  Wade, — parties  of  the  other  part.  The  paper  was  signed 
and  sealed  by  George  W.  Anderson,  Sarah  J.  Anderson,  "and  John 
J.  Wade,  agent  and  attorney  for  the  creditors  of  G.  W.  Anderson 
mentioned  in  this  agreement."  It  was  not  signed  by  the  assignees 
in  bankruptcy  of  George  W.  Anderson. 

All  of  George  W.  Anderson's  interest  in  or  control  of  the  home 
tract  of  land  having  passed  to  his  assignees  in  bankruptcy,  his  sign- 
ing this  agreement  was  nugatory.  Mrs.  Anderson's  execution  of  the 
writing  was  privily  aoknowledged  on  the  day  of  its  date,  namely,  tho 
twentieth  December,  1873,  before  one  of  the  counsel  of  the  creditors, 
Thomas  £.  Sullivan,  who  was  designated  in  the  body  of  the  writing ' 
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as  the  trustee  who  was  to  be  intrusted  with  her  title  to  the  portion  of 
her  home  farm  wliioh  was  to  be  set  off  to  her.  Her  acknowledgment 
was  made  under  oirenmstanoeB  of  haste  and  pressure,  and  a  consent 

decree,  in  accordance  with  the  agreement,  was  hastily  entered  by  A. 
Mahood,  judge  of  the  Montgomery  court,  on  the  day  of  its  date,  direct- 
ing it  to  be  carried  into  execution.  The  assignee  of  George  W.  An- 
derson (or  rather  the  surviving  assignee  of  two,  one  of  whom  is  dead) 
did  not  sign  the  agreement  of  twraitieth  December,  1873,  at  the  time, 
but  he  afterwards,  to-wit,  on  the  twenty-seventh  November,  1875,  in- 
dorsed on  the  copy  of  it  his  acceptance  and  adoption  of  it.  He  was 
then  incapacitated  from  signing  it  by  the  prior  injunctive  orders  of 
this  conrt. 

After  this  decree  was  entered  and  the  survey  for  a  division  made, 

Mrs.  Anderson  joined  her  husband  in  a  deed  conveying  the  parts  of 
the  home  tract,  not  retained  by  her,  for  the  benefit  ef  creditors,  in 
pursuance  of  the  agreement  and  decree  just  mentioned.  This  deed 
was  acknowledged  by  her  before  the  assignee  of  George  W.  Anderson, 
in  bankruptcy,  a  party  in  interest,  but  vras  never  duly  delivered*  was 
recalled  before  delivery,  and  that  part  of  the  decree  has  never  been 
executed  by  herself  and  her  husbapd.  Bo  far  as  her  own  action  goes, 
therefore,  there  is  no  further  committal  of  herself  to  the  alienation  of 
her  home  tract  than  the  agreement  she  signed  with  the  attorney  of 
the  creditors,  and  the  decree  of  the  state  court  made  upon  it,  both  on 
December  20,  1872.  This  paper  of  that  date  is  void  as  to  Mrs.  An- 
derson. A  married  woman  can  validly  exeeute  no  instrument  except 
such  as  is  authorized  by  section  4  of  chapter  117  of  the  Virginia  Code 
of  1873,  page  906,  which  provides  that  "when  a  husband  and  his 
wife  have  signed  a  writing  purporting  to  convey  or  tramftr  any  estate, 
real  or  peraonal,  she  may  appear  before,  etc.,  «  •  *  and  make 
acknowledgment  of  the  same."  No  act  of  a  married  woman,  unless 
the  instrument  signed  presently  conveys  or  transfers  the  estate,  can 
be  held  to  divest  her  of  her  rights  in  it.  This  power  given  by  statute 
to  a  married  woman  does  not  apply  to  executory  contracts,  or  to  apy 
other  acts  except  deeds  or  writings  making  present  transfer  or  con- 
veyance of  estate.  2  Minor,  Inst.  582;  Skanks  t.  Lanetuter,  5  Grat. 
110. 

The  writing  signed  by  Mrs.  Anderson  on  the  twentieth  of  Decem- 
ber, 1872,  was  wholly  executory.  It  was  a  mere  agreement  that 
something  should  be  done  in  the  future.  '  It  is  void  on  its  faoe  as  to 
Mrs.  Anderson,  because  it  was  executory  and  of  the  character  <A  a 
mere  power  of  attorney.  It  was  void  for  two  other  reasons.  The 
agreement  stipulated  that  Thomas  E.  BuUivan,  who  was  counsel  for 
the  lien  creditors,  should  be  the  trustee  to  whom  should  be  conveyed 
for  her  separate  use  that  portion  of  the  lands  stipulated  to  be  divided, 
which  should  be  allotted  to  herself.  Yet  the  record  shows  that  her 
acknowledgment  of  this  executory  agreement  was  made  before  this 
very  Thomas  E.  Sullivan,  privily  and  apart  from  her  husband.  This 
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aoknowledgment  was  void  because  it  was  made  before  on  interested 
person.  A  fandamental  maxim  of  jariepradenoe  is  that  no  man  oan 
be  a  judge  in  his  own  case.  Broom,  117.  A  grantee  in  a  deed,  or  a 
beneficiary  undfer  it,  is  not  allowed,  aa  an  officer,  to  take  an  acknowl- 
edgment of  the  deed  by  the  grantor  with  a  view  to  its  registration. 
Davis  V.  BeazUy,  76  Ya.  495. 

The  agreement  was  also  roid  because  never  recorded.  The  acts  of 
married  women,  unlike  those  of  persons  suijurU,  are  void  even  aa  to 
themselves,  unless  authorized  by  express  statute.  It  is  the  statute 
law  alone  which  gives  them  validity,  even  as  to  themselves.  The 
statute  of  Virginia  requires  that  conveyanceB  by  married  women  slialt 
not  only  be  acknowledged  before  a  deugnated  officer,  but  recorded 
also.  See  section  7,  c.  117,  Code  Va.  1673,  p.  907.  It  is  not  pre- 
tended that  Mrs.  Anderson's  agreement  of  December,  X872,  and  her 
acknowledgment  of  it,  was  ever  recorded.  Her  acknowledgment  be- 
t<X6  an  interested  officer  was  nugatory,  and  the  failure  to  record  it 
completely  vitiated  the  paper.  On  its  face  it  is  absolutely  null  and 
void,  beeanse  executory,  beoanse  illegally  acknowledged,  and  because 
never  recorded. 

Although  the  agreement  was  incurably  null  and  void,  and  although 
the  creditors'  suit  in  the  state  court  was  inherently  nugatory  as  to 
all  the  estate  in  the  custody  and  control  of  the  bankruptcy  court, 
counsel  for  lien  creditors  contend  that  by  her  cross-bill  filed  in  the 
suit  in  the  state  -court,  Mrs.  Anderson  submitted  her  rights  to  that 
eonrt,  and  is  bound  by  its  decree  directing  the  execution  of  the  agre^- 
ment  of  December,  1872.  But  that  court  had  no  jurisdiction  to  deal 
with  titles  and  rights  in  property  not  only  not  within  its  custody,  but 
in  the  custody  of  the  bankniptcy  court.  The  agreement,  if  it  had 
any  effect,  passed  three*fonrihs  of  the  home  farm  to  the  assignees  in 
bankruptcy  of  Geoi^e  W.  Anderson,  and  snbjeoted  those  three  por- 
tions to  the  exclusive  jurisdiction  of  the  bankruptcy  court.  Mrs.  An- 
derson could  not  by  cross-bill  confer  jurisdiction  upon  the  state  court 
over  that  property.  Neither  express  nor  implied  consent  can  give 
jurisdiction.  As  to  the  bankrupt's  estate  surrendered  in  bankruptcy, 
neither  the  assignees  nor  lien  creditors,  by  consent,  nor  Mra.  Ander- 
son, by  cross-bill  or  agreement  to  assign  a  disputed  three-fourths  of 
the  home  farm  to  the  use  of  lien  creditors,  could  divest  the  bank- 
ruptcy court  of  its  exclusive  jurisdiction  of  the  property  surrendered 
and  transfer  it  to  another  court.  If  Mrs.  Anderson's  agreement  could 
be  executed  at  all,  there  was  no  court  competent  to  do  so  but  the 
bankruptcy  court.  The  creditors*  bill  in  the  state  court  was  coram 
nonjudic€;  the  estate  of  the  bankrupt,  including  all  property  in  which 
he  claimed  any  interest,  had  passed  to  his  assignees,  and  was  in  the 
custody  of  the  bankruptcy  court ;  and  the  cross-bill  of  Mrs.  Anderson 
was  as  empty  of  jurisdiction  for  the  state  court  to  execute  an  agree- 
ment inherently  and  inoarably  void  on  its  face,  as  bo  much  brown 
paper. 
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George  W.  Anderson  was  civUiter  mortuus  as  to  his  Mlaie  snrren- 
dered  in  bankruptcy,  except,  perchance,  as  to  a  homestead  exemption. 
Claiming  this,  and  in  an  effort  to  escape  the  aotion  of  the  Montgom- 
ery court,  he  filed  a  petition  in  the  bankraptoy  oom'fc  at  Bichmond, 
ou  the  twenty-ninth  July,  1873,  praying  an  injanction  against  I.  A. 
Welsh,  administrator  d,  fr.  n.  of  James  B.  Kent,  complainant  in  the 
suit  in  that  court,  and  his  other  lien  creditors,  parties  thereto,  from  all 
further  proceedings  therein ;  which  was  granted  by  the  then  judge  of 
the  court.  Judge  Undebwood.  The  object  of  this  petition  was  to  have  a 
homestead  to  the  value  of  $2,0(H)  set  apart  to  the  bankrupt  out  of  the 
real  estate  he  had  surrendered  in  bankmptoy.  This  claim  being  inad- 
missible, that  petition  wfw  afterwards  dismissed,  and  the  order  of  in- 
janction granted  upon  it  might  have  been  dissolved,  but  for  the  fact 
that  in  December,  1873,  Mrs.  Anderson  had  oome  into  the  bankruptcy 
court  at  Biohmond,  by  petition  setting  out  the  leading  facts  which 
have  been  recited,  and  praying  the  eoart  to  protect  her  rights,  and 
either  to  set  aside  and  annul  the  deed  of  her  oo-heirs  to  George  W. 
Anderson,  of  twentieth,  August,  1863,  and  require  these  oo-heirs  to 
convey  the  home  tract  to  George  W.  Anderson  only  for  his  life,  and, 
after  his  death,  to  herself  and  her  heirs,  or  else  to  appoint  a  eommis- 
sioner  of  the  court  to  make  the  proper  deed.  That  petition  brought  to 
the  knowledge  of  the  bankruptcy  court,  for  the  first  time,  the  proceed- 
ings that  had  taken  place  in  the  circuit  court  of  Montgomery  county; 
the  so-called  agreement,  which  Mrs.  Anderson  had  signed  under  the 
eoeroion  of  those  proceedings,  with  the  attorn^  of  her  husband's  lien 
creditors ;  and  the  decree  of  the  Montgomery  eouri  based  UDOn  that 
agreement. 

The  bankruptcy  court  decided,^pon  the  petition,  that  the  proceed- 
ing against  George  W.  Anderson,  a  bankrupt  and  civUiter  mortumta 
to  his  estate,  was  ex  parte,  and  as  to  the  estate  in  bankruptcy  and 
the  assignees  of  the  estate  was  coram  non  judiee  and  null;  the  estate 
being  in  the  custody  and  within  the  exclusive  jurisdiction  of  the  bank- 
ruptcy court,  and  the  assignees  having  no  power  to  make  themselves 
parties  to  a  proceeding  in  the  nature  of  a  creditor's  bill  against  the 
bankrupt,  his  estate,  and  his  assignees,  commenced  after  the  adju- 
dication in  bankruptcy.  See  Case,  of  Oeorge  W.  Andenon,  9  N.  B. 
B.  S60,  and  8  Hughes,  379-885.  Its  decree  to  this  effect  was  made  on 
the  sixteenth  March,  1874,  and  was  affirmed,  on  appeal,  November 
30, 1874.  That  question  is  therefore  re«  judicata  tiS  between  all  par- 
ties to  this  proceeding.  That  decree  also  enjoined  all  further  pro- 
ceedings in  the  circuit  court  of  Montgomery  by  the  assignees,  and  by 
the  parties  plaintiff  there,  and  no  further  steps  have  been  taken  in 
that  court. 

The  case  came  again  to  a  hearing  in  the  district  court  at  Bichmond, 
as  a  court  of  bankruptcy,  on  the  petition  Of  Mrs.  Anderson,  by  her 
next  friend,  which  has  been  mentioned,  on  a  plea  of  the  statate  of  lim- 
itations interposed  by  the  assignee  to  Mrs.  Anderson's  petition,  and 
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on  the  petition  and  answer  of  Isaiah  A.  Welsh,  administrator  h.  n, 
of  James  B.  Kent,  the  creditor  who  filed  the  general  creditors*  bill  in 
ibe  eircait  eonrt  of  Montgomery  county,  which  has  also  been  men- 
tioned. This  petition  of  Welsh,  administrator,  filed  December  T,  1875, 
prayed  for  a  specific  execution  of  the  agreement  signed  by  Mrs.  An- 
derson on  the  twentieth  December,  1873.  As  to  the  rest,  it  was 
an  answer  to  Mrs.  Anderson's  petition. 

At  the  hearing  of  these  matters  the  bankruptcy  conrt  at  Biohmond, 
by  decree  of  April  13,  1876,  overruled  the  assignee's  piea  of  the  stat- 
ute of  limitations,  on  the  ground  that  the  exclusive  jurisdiction  of  the 
bankruptcy  court  to  pass  upon  all  specific  claims  upon  the  bankrupt's 
estate,  and  to  settle  all  conflicting  interests  between  the  various  par- 
ties to  a  bankruptcy  proceeding,  is  not  affected  by  the  provisions  of 
the  bankruptcy  act  limiting  within  two  years  suits  brought  by  or 
against  assignees  in  bankruptcy  against  or  by  persons  in  adverse  in- 
terest; and  that  even  if  it  were,  Mrs.  Anderson's  petition  was  brought 
before  the  expiration  of  two  years  after  she  came  to  a  knowledge  of 
the  fraud  or  mistake  of  whieh  she  complained. 

The  two-years  limitation  provided  in  section  49T9  applies  to  the 
"suits  at  law  and  in  equity**  authorized  by  that  section.  It  relates 
to  suits  brought  independently  of  and  separate  from  the  bankruptcy 
I^ooeeding,  as  snoh,  to  suits  bronght  in  the  circuit  or  district  courts, 
or  in  state  courts  on  their  eommon-Iaw  or  equity  side.  It  does  not 
interfere  with  or  limit  the  jurisdiction  of  the  district  courts  on  their 
bankruptcy  side  in  bankruptcy  proceedings  to  "ascertain  and  liqui- 
date liens  and  specific  claims,  and  to  adjust  the  various  priorities 
and  eonflioting  interests  of  all  parties"  to  the  bankruptcy  proceeding 
proper. 

'fills  petition  of  Mrs.  Anderson  is  not  a  suit  on  the  equity  side  of 
the  district  court,  but  is  a  collateral  petition  filed  in,  as  part  of,  the 
bankruptcy  proceeding.  As  such,  it  came  herd  by  removal  from  the 
Eastern  district.  If  it  were  a  distinct  and  several  suit,  it  would  not 
be  here  at  all,  but  would  still  be  pending  at  Bichmond;  for  the  order 
of  removal  made  at  Bichmond  epabraced  nothing  but  the  bankruptcy 
proceeding.    It  was  verbatim  as  follows: 

-  "In  tbe  Bistkiot  Court  of  United  States.  Eastbbn  Distbiot  ow  Tm- 

GXSriA,  IN  Bankbuptot. 
"In  the  matter  of  George  IF.  Anderson,  bankrupt, 

"Upon  the  motion  of  Floyd  Smith  and  Elizabeth  Gibbony,  administratrix 
of  Robert  Gibbony,  deceased,  judgment  creditors  of  said  bankrupt,  it  is  or- 
dered by  the  court  that  this  cause  be  removed  to  the  district  court  of  the 
United  States  for  the  Western  district  of  "Virginia,  held  at  Lynchburg,  in  said 
district.  And  it  is  further  ordered  that  the  clerk  of  this  conrt  transfer  the 
papers  herein  to  the  clerk  of  said  district  court  at  Lynchburg. 

" Richmond,  aiaatemth  June,  USSl.** 

It  was  because  Mrs.  Anderson's  petition  was  part  of  the  bankruptcy 
suit,  and  not  a  suit  distinct  from  it,  that  it  came  here  under  that  order. 
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In  its  decree  of  the  thirteenth  April,  1876,  the  bankruptcy  court  raled 
that  the  home  farm  having  been  paid  for  by  Mrs.  Anderson's  prop- 
erty, the  deed  from  the  other  devisees  ought  to  have  been  made  to 
her  and  not  to  her  hnsband ;  and  that  the  court,  oonsideriDg  that  to 
have  been  done' vhieh  ought  to  have  been  done,  and  a  resulting  trust 
to  have  arisen  to  Mrs.  Anderson,  would  direct  a  conveyance  of  the  home 
farm  to  faer  by  a  commissioner,  subject  to  the  liTe-estate  of  her  hus- 
band, which  latter,  together  with  the  335  acre  tract,  would  be  sold  for 
the  benefit  of  her  husband's  lien  creditors.  But  this  court  declined  at 
that  time  to  order  the  sale,  and  gave  leave  to  Mrs.  Anderson,  by 
amended  petition,  to  make  all  the  lien  creditors,  in  behalf  of  whom 
the  attorney,  Mr.  Wade,  had  signed  the  agreement  of  December  20, 
1872,  with  Mrs.  Anderson,  parties  defendant  by  name  to  her  petition. 
The  court  in  that  decree  dismissed  the  petition  of  J.  B.  Kent's  ad- 
ministrator,  in  which  he  had  set  up  the  agreement  of  the  twentieth 
December,  1872,  in  bar  of  Mrs.  Anderson's  claim,  and  pronounced 
finally  against  the  administrator  and  the  assignees.  Previously  to  the 
decree  there  was  a  formal  joinder  of  issues  made  up  between  coun- 
sel, dated  December  10,  1875,  in  which  it  was  stipulated  in  writing 
between  Robert  Stiles,  counsel  for  Mrs.  Anderson,  on  one  side,  and 
J.  J.  Wade,  "attorney  for  assignee  and  lien  creditors,"  on  the  othw, 
among  other  things,  that  "the  petition  and  answer  of  Isaiah  A.  Welsh, 
administrator  of  J.  B.  Kent,  deceased;  *  »  *  shall  he  filed  nunc 
pro  tunc  as  an  answer  and  cross-petition  to  Mrs.  S.  J.  Anderson's 
petition;  *  *  *  that  the  bankrupt  and  assignee,  so  far  as  they 
are  necessary  or  proper  parties,  be  considered  as  having  waived  serv- 
ice of  process  upon  both  said  cross-petitions,  and  as  consenting  to 
the  hearing  of  both ;  and  finally  that  the  evidence  taken  under  the  or- 
der of  April  21,  1875,  and  all  papers  since  filed  or  entered  in  the 
cause  by  consent,  are  to  be  considered  as  taken  and  filed  under  the  is- 
sues as  thus  joined  and  made  up."  The  stipulation  also  submitted 
the  assignee's  plea  of  the  statute  of  limitations. 

The  order  conceruing  evidence  referred  to  had  been  entered  eight 
months  before  the  hearing.  It  was  drawn  up  and  applied  for  by  Mr. 
Wade,  "attorney  at  law  for  Kent's  estate  and  other  creditors  of  George 
W.  Anderson,"  and  gave  Mrs.  Anderson  two  mouths  within  which  to 
take  depositions  in  support  of  her  claim,  then  gave  the  petitioning 
creditors  one  month  for  depositions  in  rejoinder,  and  afterwards  Mrs. 
Anderson  a  month  for  her  testimony  in  conclusion;  the  depositions 
to  be  taken  on  notice  of  10  days.  The  depositions  were  exceedingly 
volummous,  making  probably  500  pages.  Notice  of  the  taking  of 
Mrs.  Anderson's  testimony  was  accepted  by  the  assignees  in  bank- 
ruptcy, and  in  every  instance  by  counsel  signing  "for  the  judgment 
creditors  and  Robert  Gibbony's  administratrix.."  The  evidence  was 
taken  upon  as  full  notice,  and  in  as  orderly  and  formal  a  manner, 
as  any  that  was  ever  taken  in  the  most  plenary  suit  ever  conducted 
in  a  court  of  justice.   It  was  not  only  taken  by  parties  on  both  sides 
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of  the  iBsnes  to  be  tried,  and  on  fnll  notice,  but  was  taken  in  acoord- 
anoe  with  the  previooa  order  of  court  before  mentioned,  as  drawn  by 
the  counsel  for  Kent's  administrator,  the  other  oreditoni  of  the  bank- 
rupt, and  the  i^signees. 

There  can  be  no  objection  to  these  depositions,  on  the  part  of  any 
creditors,  for  want  of  notice,  or  of  presence,  or  opportunity  to  be  pres- 
ent, at  their  taking.    None  has  been  made.    No  exceptions  have  been 
taken  to  them,  save  on  the  ground  of  the  incompetency  of  Mrs.  An- 
derson to  testify  for  or  against  her  hasband,  and  of  any  of  the  wit- 
nesses  to  testify  in  tbeir  own  interest  as  against  Bo'bert  Gibbony,  who 
is  dead.    But  this  suit  is  between  Mrs.  AnderBon  and  her  husband's 
assignees,  not  himself.    Her  husband  has  no  interest  in  the  property 
in  litigation;  all  his  interest  having  passed  to  the  assigneee.    She  is 
competent  as  to  him.    As  to  Bobert  Gibbony,  neither  he  nor  his 
estate  has  any  direot  interest  in  the  property  surrendered  in  bank- 
ruptcy.   The  assignees  are  the  parties  defendant,  and  represent  many 
creditors,  most  <rf  whom  are  living,  and  only  a  few  dead.    Mr.  and 
Mrs.  Anderson  are  competent  witnesses  as  to  the  assignees,  and  all 
whom  they  xepzesent,  living  or  dead,  on  the  general  principles  of  evi- 
dence.   But,  whether  so  or  not,  they  are  competent  witnesses  by  the 
express  ptovisions  of  the  bankruptcy  act.    Section  50S8  expressly 
makes  the  wife  of  the  bankrupt  so,  and  the  amending  bankruptcy  act 
of  June  22,  1874,  §     provides  generally  that  any  party  to  a  *'  trial 
or  cause"  arising  nndei  the  bankruptcy  act  shall  be  a  competent  wit- 
ness. 

No  valid  appeal  has  ever  been  taken  from  the  decree  of  April  13, 
1876,  which  was  entered  upon  consideration  of  these  voluminous 
depositions.  As  against  Kent's  administrator,  the  assignees  in  bank- 
ruptcy, and  Geoi^  W.  Anderson,  that  decree  stands  as  reg  judicata. 
The  time  for  renewing  it  by  appeal  has  long  since  expired,  and  the 
question  of  the  right  of  Mrs.  Anderson  to  the  home  farm,  subject  only 
to  the  lif  e-estate  of  her  husband,  is  forever  concluded  as  against  James 
B.  Kent's  estate  and  the  assignees  of  George  W.Anderson,  represent- 
ing all  creditors.  It  is  true  that  from  the  decree  just  mentioned  Kent's 
administrator  appealed  to  the  circuit  court.  The  matter  was  argued 
before  Chief  Justice  Waitb,  who,  on  the  twentieth  of  May,  1870,  en- 
tered a  decree  dismissing  the  appeal  for  want  of  jurisdictian,  holding 
that  the  matter  was  one  not  for  "revision,"  but  for  regular  "appeal." 
The  regular  appeal,  however,  was  never  taken,  and  cannot  now  be 
taken,  and  the  decree  of  April  13,  1876,  is,  as  said  before,  final  as 
against  the  assignees  and  Kent's  administrator.  More  than  that,  it 
is  now  too  late  for  a  review  of  its  own  decree  by  the  district  court 
itself ;  for  wherever  appeal  can  be  taken  a  petition  for  rehearing  must 
be  brought  before  the  end  of  the  term  in  which  the  decree  has  been' 
rendered.  Judges  in  bankruptcy  will  not  hear  petitions  for  review 
brought  in  disregard  of  this  rule. 

Aa  before  stated,  the  decree  of  April  13,  1876,  after  passing  upon 
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the  rights  of  Mrs.  Anderson  as  against  the  assignees  in  bankrnptoy 
and  the  lien  oreditors  of  the  bankrupt,  went  on  to  give  her  leave  to 
amend  her  petition  by  making  all  the  lien  creditors  of  the  bankrupt, 
in  whose  behalf  John  J.  Wade  had  signed  the  agreement  of  Decem- 
ber, 1872,  parties  defendant  to  it.  This  turns  out  to  have  been  nn- 
neoessary.  The  practice  in  such  collateral  proceedings,  incident  to 
bankruptcy  proceedings,  as  that  of  Mrs.  Anderson,  had  not  then  been 
settled  by  express  adjudications  of  the  supreme  court  of  the  United 
States;  and  therefore,  notwithstanding  the  fullness  of  proofs,  and 
completeness  of  opportunity  which  had  been  enjoyed  by  the  aesignees 
in  bankruptcy  representing  all  oreditors,  and  by  lien  creditors,  all  rep- 
resented by  counsel  of  record,  I  thought  it  best  to  allow  an  amended 
petition  to*  be  filed  by  Mrs.  Anderson,  making  formal  parties  defend- 
ant, by  name,  of  the  lien  creditors  who  were  interested  in  the  agree- 
ment of  the  twentieth  of  December,  1872,  which  had  been  signed  by 
Mrs.  Anderson.  If  I  had  known  then  of  the  decision  of  the  supreme 
court  of  the  United  States  in  Stichtey  y.  WUt,  98  Wall.  160,  which 
had  shortly  before  been  rendered,  and  which  appeared  in  the  last  and 
very  tardily  published  volume  of  Mr.  Wallace,  I  should  have  entered 
a  final  decree  at  that  time,  not  only  against  the  assignees  in  bank- 
ruptcy and  J.  B.  Kent's  administrator,  (against  whom  I  did  decree 
finally,)  but  against  all  the  lieu  creditors  of  the  bankrupt;  for  they 
were  ail  parties  to  the  proceeding  in  bankruptcy  by  force  of  regular 
publications,  and  bound  by  its  adjudications  whether  expressly  named 
in  decrees  or  not. 

Ic  seems  to  be  made  necessary  by  the  numerous  moti<ms  and  peti- 
tions which  have  been  brought  by  counsel  in  this  cause  at  various 
stages,  in  behalf  of  lien  oreditors,  that  I  should  enter  to  some  extent 
into  a  dissertation  upon  the  nature  of  a  bankruptcy  proceeding,  as 
illustrated  by  the  one  at  bar.  The  controversy  between  Mrs.  Anderson 
and  the  lien  creditors  of  the  bankrupt,  her  husband,  forms  a  neces- 
sary part  of  the  bankruptcy  proceeding.  By  virtue  of  George  W. 
Anderson's  having  an  estate  in  the  home  farm  of  her  father,  the  fee 
of  which  she  claims,  this  court  and  its  predecessor  in  the  Eastern 
district  have  had  in  this  proceeding  jurisdiction  to  settle  the  title  to 
the  home  farm,  as  to  this  "specific  claim"  upon  it.  Whatever  title 
the  bankrupt  bad,  passed  to  his  assignees  in  bankruptcy  at  the  time' 
of  his  adjudication.  The  question  whether  the  bankrupt  had  a  title 
in  fee  or  an  estate  for  life  only,  was  a  question  between  Mrs,  Ander- 
son and  the  assignees.  The  oreditors  of  the  bankrupt  were  and  are 
beneficiaries  of  whatever  title  has  vested  in  the  assignees,  and  are  all 
represented  in  the  litigation  of  the  question  by  the  assignees.  The 
litigation  as  to  the  home  farm  is  essentially  between  Mrs.  Anderson 
and  the  assignees,  and  this  court  has  jurisdiction  of  that  litigation. 
It  not  only  has  jurisdiction,  but  that  jurisdiction  is  exclusive.  Sec- 
tion 4972  of  the  Bevised  Statutes  of  the  United  States  declares  that 
the  jurisdiction  of  the  district  court  shall  extend,  among  other  things. 
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to  the  coUeotion  of  all  the  asseto  of  the  bankrapi;  to  the  ascertain- 
ment and  liquidation  of  the  liens  and  other  epeci/ic  claims  thereon ; 
to  the  adjuBtmeni  of  the  varioas  priorities  and  conflicting  interests  of 
all  parties;  and  to  the  marshaling  and  disposition  of  the  different 
foods  and  assets,  so  as  to  seeure  the  righti  of  tUl  parties,  and  dae  dis- 
tribution of  the  assets  among  all  creditors.  It  is  difficult  to  oonceive 
how  the  jurisdiction  of  the  court  could  be  made  more  ample  than  it  is 
made  by  this  section^  which  gives  jurisdiction  not  only  as  to  all  cred- 
Uora  of  the  bankrupt,  but  as  to  all  parties  to  proceedings  collateral  to 
the  bankruptey  proceeding.  It  does  not  allow  persons  having  spe- 
oifio  claims  upon  the  estate  of  the  bankrupt  ta  sign  agreements  with 
creditors  to  be  specifically  executed  under  decrees  of  other  courts,  but 
makes  the  bankruptcy  court  the  arbiter  of  those  claims.  It  authorizes 
the  bankruptcy  court  to  ascertain  and  secure  the  rights  of  all  parties 
Betting  up  "specific  claims"  upon  the  bankrupt's  estate,  and  does  not 
leave  these  parties,  if  married  women,  to  wander  into  other  courts  for 
the  obtainment  of  these  rights.  Its  jnrisdiction  is  as  beneficent  as 
ample,  and  it  is  difficult  to  see  how  the  court  could  do  complete  jus- 
tice between  the  numerous,  often  the  multitudinous,  parties  to  bank- 
rnptcy  proceedings  unless  its  jurisdiction  was  thus  ample. 

This  joxisdietion  is  not  only  as  comprehensive  as  jast  shown,  bnt, 
I  repeal  it  is  exclusive.  Before  Jane  30, 1874,  it  was  not  exclusive. 
The  state  courts,  before  that  date,  might  have  concurrent  jurisdic- 
tion, in  sundry  instances,  over  debts  and  property  of  the  bankrupt. 
So,  also,  might  the  circuit  courts  of  the  United  States  have  concur- 
zent  jurisdiction  under  section  4979,  cited  at  bar  by  oonnsel  for  lien 
creditors.  But  the  act  of  that  date,  known  as  the  Bevised  Statutes 
of  the  United  States,  in  section  711,  makes  the  jurisdiction  of  the  dis- 
trict court  in  bankruptcy,  as  set  out  in  section  4972,  exclusive.  It 
was  made  exclusive  then,  for  the  first  time  in  the  history  of  our  fed- 
eral jarisprudeuce.  In  Clajlin  v.  Hougemm,  93  U.  S.  130-133,  the 
supreme  court  of  the  United  States  say  that  the  Bevised  Statutes,  [of 
1874,]  "whether  inadvertently  or  not,"  have  made  the  jurisdiction  of 
the  United  States  courts  exclusive  "in  all  matters  and  proceedings 
in  bankruptcy."  In  that  case  the  court  express  a  doubt  whether  the 
daose  of  section  4979  authorizing  suits  at  law  or  in  equity  to  be 
brongbt  by  or  against  assignees  in  bankruptcy,  even  in  United  States 
circuit  courts,  is  not  repealed  by  the  provision  of  section  711  of  the 
Bevised  Statutes  of  1S74,  giving  exclusive  jurisdiction  in  bankruptcy 
matters  to  the  district  courts.  Certainly  is  the  concurrent  jurisdiction 
of  state  courts  taken  away  absolutely.  This  exclusiveness  of  juris- 
diction  was  necessary.  The  proceeding  in  bankruptcy  is,  in  charac- 
ter, effect,  and  object,  the  same  as  a  general  creditors*  bill  in  chan- 
cery. It  supplies  the  place  and  purpose  of  such  a  bill.  It  supersedes 
and  dispenses  with  it.  The  two  could  not  go  along  together,  for  it  is 
an  old  principle  that  two  courts  cannot  entertain  several  creditors' 
bills  against  the  same  debtor  at  the  same  time. 
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If,  pending  a  bankruptcy  proceeding,  a  creditors*  bill  for  settling 
the  affairs  of  the  same  bankrnpt  is  brought  in  a  state  eonrfc  or  any 
other  court,  that  bill  is  coram  non  jiidice;  and  the  bill  itself  and  all 
proceedings  under  it  are  null  and  void.  It  is  nnueees&ary  for  the 
bankruptcy  court,  whioh  has  exclnsive  jurisdiotion  of  the  subject-mat- 
ter of  the  bankrupt,  his  assignee  and  creditors,  to  declare  them  so. 
They  are,  inherently,  essentially  and  absolutely  so  already.  There  ia 
but  one  possible  qualification  to  the  general  doetrine;  which  is  that 
where,  before  the  bankruptcy,  another  court  has  acquired  full  cogni- 
zance of  any  suit  against  the  debtor  eoncerninfi  tpecijic  property,  or 
even  of  a  creditors'  suit,  it  may  go  on  and  administer  whatever  prop- 
erty may  have  oome  into  its  custody  or  control,  according  to  its  own 
rules  of  decision ;  but  its  power  to  do  this  exists  only  in  oases  com- 
menced before  the  debtor's  bankruptcy.  Eyster  t.  Oaff,  91  U.  S.  531. 
It  has  no  power  to  entertain  the  suit  of  a  creditor  after  bankruptcy  for 
cause  of  action  arising  before.  The  jurisdiction  of  the  district  ooarts 
is  not  only  exclusive  as  to  suits  brought  elsewhere  after  the  bank- 
ruptcy, but  is  even  so,  in  some  inatanees,  as  to  sach  suits  brought  and 
ended  before  the  bankruptcy. 

In  Hamet  Scruggt,  94  U.  S.  39,  an  assignee  brought  suit  in  the 
United  States  district  court  to  set  aside  a  deed  of  settlement,  whioh 
had  been  made  by  a  husband  in  favor  of  his  wife,  alleged  to  have  been 
executed  in  fraud  of  bis  creditors.  As  a  defense  in  bar  to  this  snit 
the  wife  set  up  a  decree  which  had  been  rendered  in  a  snit  broaght 
by  her  next  friend  in  a  state  court,  before  her  husband's  bankraptey, 
against  her  husband,  in  which  the  deed  had  in  all  things  been  rati- 
fied and  confirmed  by  the  state  court.  The  United  States  district 
court  refused  to  go  behind  the  decree  of  the  state  court,  bnt  the  su- 
preme court  of  the  United  States  held,  on  appeal,  that  the  adjudica- 
tion in  the  state  court  did  not  bind  the  United  States  district  oonrt 
having  jurisdiction  of  the  bankrupt's  estate.  The  point  of  the  case,  bo 
far  as  it  relates  to  the  one  at  bar,  is  that  the  jurisdiction  of  the  district 
courts  of  the  United  States  over  all  the  property  belonging  in  law  or 
equity  to  the  bankrupt  cannot  be  defeated  by  proceedings  in  other 
courts,  no  matter  whether  brought  before  or  a^er  the  adjudication  in 
bankruptcy.  Therefore  it  is  that  there  is  nothing  in  the  mnoh-pressed 
point  that  Mrs.  Anderson  had,  by  her  cross-bill  in  the  creditors'  suit 
in  the  Montgomery  court,  submitted  her  claims  in  the  home  tract  to 
that  court.  The  cross-bill  was  but  a  branch  of  a  suit  coram  non  jth 
diee^  the  nullity  of  which  was  fatal  to  the  collateral  proceeding.  It 
was  the  more  so  because  the  decree  against  her  in  that  suit  was  ren- 
dered upon  an  agreement  null  and  void,  as  to  herself,  on  its  face. 
This  court  had  to  look  into  the  record  of  the  Montgomery  court.  It 
was  invited  to  do  so  by  the  lien  creditors.  Thus  invited,  it  did  look 
into  that  record,  and  saw  patently  and  prominently  that  the  decree 
there  was  in  execution  of  a  writing  inenrably  void  and  null.  The 
ease  waa  precisely  the  same  as  that  of  Hume*  t.  Seraggt^  jnst  com- 
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xnented  on,  except  ihat  instead  of  the  married  woman  tbere  attacking 
the  instrument  on  which  the  decree  of  the  state  court  was  founded,  it 
-was  the  assignee  who  did  so.  In  that  case  the  district  court  was 
held  bound  to  pass  upon  the  validity  of  the  instrument  and  of  the 
decree.  So  it  ia  bound  here.  If  the  jurisdiction  of  the  district  court 
was  good  there  to  set  aside  the  instrument  and  disregard  the  decree, 
80  it  is  here. 

The  creditors*  bill,  which  was  brought  against  Geoi^e  W.  Anderson 
and  his  assignees  in  the  circuit  court  of  Montgomery  county,  after  the 
commencement  of  this  bankruptcy  proceeding,  was  eoram  non  judice; 
it  was  not  only  so  pronounced  to  be  by  myself,  when  the  petition  of 
Mrs.  Anderson  and  that  of  J.  B.  Kent's  administrator  were  first  be- 
fore me  at  Biohmond,  in  March,  1874,  but,  on  appeal,  was  declared 
by  the  circuit  court  to  be  null  and  void.  In  his  opinion  in  affirm- 
ance the  eironit  judge  siid : 

"It  is  clear  that  both  Mrs.  Anderson  and  her  husband  wei-e  entitled  to  be 
heard  in  the  district  court,  and  that  the  proceedings  in  the  state  court,  com- 
menced after  adjadioatlon  in  bankruptcy,  were  null  and  void,  bo  far  as  they 
affected  the  rights  of  any  person  who  might  come  into  the  bankruptcy  court, 
rialming  an  interest  tn  the  property  In  litigation  In  the  state  court." 

And  the  oircait  court  remanded  the  cause  to  the  district  court  "with 
directions  to  proceed  to  ascertain  the  rights  of  the  parties  claiming 
the  property  in  litigation  in  the  state  coort."  All  this  is  res  judicata 
as  to  Mrs.  Anderson,  the  bankrupt,  his  assignees,  uid  the  adminis- 
trator of  James  B.  Kent.  I  may  go  further  and  say  that  all  the  ere<l- 
itors  of  this  bankrupt,  and  especially  those  represented  by  Mr.  'John 
J.  Wade,  as  counsel,  who  took  the  appeal  I  have  mentioned,  are  es- 
topped by  the  decree  of  affirmance  from  insisting  upon  the  validity 
of  the  creditors'  suit  in  the  Mont^mery  oonrt,  or  any  part  of  it,  and 
are  estopped  from  denying  the  exclusive  jurisdiction  of  this  court,  in 
this  bankruptcy  proceeding,  to  proceed  to  ascertain  the  rights  of  the 
parties  claiming  the  property  which  was  sought  to  be  subjected  to 
division  and  sale  in  the  state  court. 

It  is  objected  that  the  petition  and  amended  petition  of  Mrs.  An- 
derson in  this  caase,  being  plenary,  and  not  summary,  should  have 
been  treated  as  a  bill  in  equity,  and  that  proceedings  in  it  should 
have  been  according  go  the  course  of  practice  in  plenary  bills  in 
equity.  Objection  is  also  made  to  the  bankruptcy  proceeding  on  the 
allegation  that  it  is  summary  and  not  plenary,  and  therefore  not  a 
proceeding  in  which  the  trial  of  the  rights  of  Mrs.  Anderson  as  against 
the  assignees  in  bankruptcy  of  this  bankrupt,  representing  his  credit- 
ors, should  be  had.  On  the  contrary,  a  bankruptcy  proceeding  is 
more  plenary  than  almost  any  other  known  to  English  or  American 
jurisprudence.  It  is  more  so  than  the  ordinary  creditors'  suit  in 
chancery.  As  already  said,  it  is  itself  a  creditors'  suit  in  its  nature 
and  objects.  The  difference  is  only  in  the  practice;  most  of  that  in 
(be  bankruptcy  proceeding  being  prescribed  by  statute.  Many  of  the 
v.23F,no.lO— 82 
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matters  oonnectfid  with  the  proceeding  are,  indeed,  as  in  creditors* 
Baits  in  chancery,  heard  on  rules  nisi  and  motions  to  show  cause, 
which  are  summary;  but  this  is  because  the  parties  to  those  motions 
are  already  before  the  court  in  the  bankruptcy  proceeding,  and  it  is 
useless  to  get  out  process  to  bring  them  in^  and  to  resort  to  plenary 
methods  in  determining  them.  But  petitions  collateral  to  the  bank- 
ruptcy proceedings,  which  in  their  nature  are  plenary,  do  not  become 
summary  merely  from  the  fact  that  they  are  brought  in  the  bank- 
ruptcy court.  They  are  in  form  and  character  like  collateral  peti^ 
tious  brought  in  creditors'  or  other  suits  in  chancery.  In  the  case  at 
bar,  the  bankruptcy  proceeding  was  itself  plenary,  and  the  collateral 
petition  filed  in  it  by  Mrs.  Anderson  was  plenary.  AH  the  parties  in 
adverse  interest  to  Mrs.  Anderson — that  is  to  say,  the  assignees,  and 
the  lien  creditors  represented  by  them — being  already  in  court  as  par- 
ties to  the  bankruptcy  proceeding,  it  was  unnecessary  for  petitioner 
to  make  them  formally,  by  name,  parties  defendants,  and  to  pray  for 
process  to  bring  them  into  court.  They  were  already  in  court  as 
parties  defendant  to  her  petition  soon  filter  it  was  filed,  by  force  of 
the  regular  publications  in  bankruptcy. 

It  is  contended  that  Mrs.  Anderson  had  no  right  to  file  her  petition 
in  the  bankruptcy  proceeding  as  a  collateral  part  of  it,  but  ought  to 
have  brought  a  separate  plenary  suit  either  in  the  United  States  dis- 
trict or  circuit  court.  Section  4979,  adduced  a?  authorizing  saoh  a 
suit,  and  the  cases  of  Smith  v.  Mason  and  Marshall  t.  Kwkp,  are 
cited  as  requiring  that  course  to  have  been  adopted.  But  section  4979 
merdly  gives  the  option  to  an  assignee  to  bring  such  a  suit  against  a 
stranger  to  the  bankruptcy  proceeding,  and  gives  a  stranger  snch  a 
right  as  against  an  ass^ee.  It  allows  an  option,  bat  does  not  impose 
a  duty.  It  does  not  require  the  assignee  to  go  out  of  the  district  court 
or  the  bankruptcy  proceeding  to  assert  a  claim,  nor  does  it  shut  the 
door  of  the  district  court  in  the  bankruptcy  against  a  stranger.  Ef- 
forts have  been  made  to  induce  the  supreme  court  of  the  United  StatM 
to  require,  by  judicial  legislation,  a  resort  to  such  suits,  where  par- 
sons not  necessary  parties  to  the  bankruptcy  proceeding  have  adverse 
rights  to  the  assignee  and  creditors  in  the  bankrupt's  estate,  but  that 
court  has  refused  thus  to  supplement  the  statute  law  by  making  that 
necessary  which  the  statute  leaves  optional.  There  are  cases,  indeed, 
in  which  approved  canons  of  procedure  require  that  rights  of  property 
should  be  determined  by  methods  pursued  in  suits  other  than  bank- 
ruptcy proceedings, — that  is  to  say,  in  ordinary  common-law  and  chan- 
cery proceedings, — and  the  supreme  court  has  held  that  in  such  cases 
resort  should  be  had  to  suits  at  law  or  in  equity. 

In  the  ease  of  Smith  v.  Mason,  14  Wall.  419,  it  held  that  where 
property  belonging  to  the  bankrupt's  estate  has,  before  the  bankruptcy, 
boen  transferred  to  a  "third  party,"  who  is  not  a  party  to  the  bank- 
ruptcy proceeding,  and  that  person  is  in  possession  of  the  property, 
and  the  assignee  seeks  to  recover  the  possession  from  him,  the  suit 
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mnst  be  bronght  at  law  or  in  equity,  and  that  the  property  cannot  be 
recovered  from  the  "third  party"  by  mle  to  show  oaase  bronght  in 
the  bankniptoy  proceeding.  Bat  in  snniming  np  the  ease,  at  the  con- 
olasion  of  the  decision,  the  snpreme  coart  said:  "Strangers  to  the 
proceedings  in  bankrDptey,  not  served  with  process,  and  who  bare 
not  Tolnntarily  appeared  and  become  parties  to  such  a  litigation,  can- 
not be  compelled  to  come  into  court  under  a  petition  for  a  rule  to 
show  cause.  **  This  language,  therefore,  limits  and  qualifies  the  rather 
broad  terms  which  had  been  nsed  by  the  court  on  pages  430,  431,  im- 
plying thai  such  persons  as  "cannot  be  compelled  to  come  into  court 
by  rule  to  show  cause"  may  not  eome  in  voluntarily,  as  Mrs.  Ander- 
son did. 

In  ManhaU  t.  Knox,  16  Wall.  551,  the  same  court  ruled  in  the 
same  manner.  There,  a  partnership  firm  were  lessees  of  a  planta- 
tion in  Louimana.  Ode  ol  the  partnera  went  into  bankruptcy.  The 
lessor,  after  this  event,  distrained  for  rent  upon  mules  and  other 
property  found  on  the  premises  belonging  to  the  firm;  the  sheriff  act- 
ing as  &e  distraining  officer.  The  assignee  of  the  bankrupt  partner 
thereupon  sued  out  of  the  bankruptcy  court  a  rale  upon  the  lessor  and 
the  sheriff,  requiring  them  to  show  cause  before  the  bankruptcy  court 
why  they  should  not  deliver  to  the  assignee  the  distrained  property. 
The  supreme  court  of  the  United  States  held,  on  appeal,  that  the 
rights  of  the  lessor,  a  third  party  in  possession,  who  was  a  stranger 
to  the  bankmptey  proceeding,  could  not  be  adjudicated  against  his 
eoneent  onder  summary  rale  to  show  cause  su^  out  against  him  in 
the  bankruptcy  proceeding. 

The  case  at  bar  is  essentially  different  from  both  of  those  just 
mentioned.  The  property  with  which  we  are  concerned  is  in  the  con- 
Btraotive  possession  of  the  assignee,  and  in  the  actual  possession  of 
the  bankrupt,  who  holds  for  the  assignee.  It  is  thereby  in  the  custody 
of  this  court,  and  is  part  of  the  assets  in  bankruptcy  over  which  sec- 
tion 4973  gives  it  complete  and  exclusive  jurisdiction.  It  is  not  in 
the  possession  of  a  "third  party,"  having  color  of  title,  whether  as 
vendee,  creditor,  or  sheriff,  and  the  petition  of  Mrs.  Anderson  is  not 
a  summary  rule  against  a  *'third  party"  to  show  cause  why  he  should 
not  be  dispossessed  of  the  property.  Moreover,  the  supreme  court 
held  in  both  oases  last  cited  that  the  "third  party"  in  each  case 
(K>u1d  not  be  brought,  by  mere  rule  to  show  cause,  into  the  bankruptcy 
proceeding  to  try  rights  of  property  against  his  will.  It  did  not  de- 
cide, and  has  never  decided,  and  I  am  sure  will  never  decide,  that  a 
third  party  may  not  come  voluntarily  into  a  bankruptcy  proceeding, 
by  petition  or  other  plenary  method,  and  submit  to  the  bankruptcy 
court  his  rights  touching  property  in  the  custody  of  that  court, 
claimed  as  assets  by  the  assignee  in  bankruptcy.  Mrs.  Anderson 
has  eome  voluntarily  into  this  court  in  this  proceeding  and  asked  the 
adjudication  of  her  "specific  claim"  for  property  in  the  custody  of 
the  court  npon  which  tiens  are  claimed  by  creditors,  who  are  already 
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in  that  court  as  parties  to  the  bankruptcy  proceeding,  seeking  to  sub- 
ject that  property  to  their  liens  by  decree  of  the  bankruptcy  court. 

A  petition,  filed  collaterally  in  a  bankruptcy  proceeding  or  other 
creditors'  suit,  calling  for  an  answer,  which  answer  is  filed,  and  dep- 
ositions taken  on  these  pleadings  through  the  course  of  many  months, 
and  then  heard  on  an  agreed  "making  up  of  issues,"  is  a  plenary 
proceeding,  and  binds  all  parties  eoncemed.  The  petition  of  Mrs. 
Anderson,  thus  proceeded  in,  bound  the  assignees  and  all  the  credit- 
ors of  the  bankrupt.  Even  in  creditors'  bills,  every  creditor  need  not 
be  made  formally  and  by  name  a  party  to  the  record.  A  few  credit- 
ors may  maintain  a  suit  in  behalf  of  themselves  and  all  other  cred- 
itors standing  in  like  relations  to  the  debtor  and  his  estate.  The 
other  creditors  may  come  in  and  prove  their  debts,  and  may  be  treated 
as  parties  to  the  suit.  If  any  of  them  decline  to  do  so,  they  will  be 
excluded  from  the  benefit  of  the  distribution  of  assets,  and  will  nev- 
ertheless be  bound  by  the  decrees  of  the  court.  Story,  Eq.  Fl.  §  99. 
Where  the  creditors  are  represented  in  the  suit  by  a  trustee  or  an 
assignee,  the  circuit  courts  of  the  United  States  refuse  to  hear  mo- 
lions  or  to  receive  petitions  from  individual  creditors,  require  the 
trustee  or  assignee  to  represent  them  in  all  respects,  and  hold  them 
bound  by  all  orders  and  decrees  to  which  the  trustee  or  assignee  is  a 
party.    As  to  trustees,  this  is  a  settled  praotioe. 

So  it  is  in  bankruptcy  proceedings.  The  publication  in  bankruptcy 
brings  all  creditors  into  court.  As  early  in  the  history  of  the  practice, 
under  the  bankrupt  act  of  1867,  as  the  year  1863,  Judge  Treat  held, 
in  Davis  v.  Anderson,  6  N.  B.  B.  145,  that  "creditors  of  a  bankrupt, 
having  security,  whether  by  judgment,  mortgage,  or  otherwise,  must 
prove  their  debts  a^^binst  the  bankrupt,  and  foreclose  their  liens  un- 
der the  authority  of  the  court  in  bankruptcy,  or  they  may  not  only 
be  barred  of  their  debts,  but  may  also  lose  the  benefit  of  their  secu- 
rities. They  are  parties  for  the  purpose  of  administering  the  estate, 
whether  they  formally  come  in  or  not.  If  they  fail  to  prove  their 
debts,  and  receive  no  dividends  in  consequence,  they  are  barred." 
This  ruling  of  a  judge  of  very  high  authority  has  been  followed  ever 
since,  and  is  only  qualified  by  the  exception  of  those  cases  in  which 
specific  liens  are  held  on  specific  property,  and  the  amount  of  the  lien 
exceeds  or  equals  the  value  of  the  property  whioh  it  covers ;  in  which 
cases  nothing  passes  to  the  assignee. 

Every  judgment  creditor  of  George  W.  Anderson  was  a  party  to  the 
bankruptcy  proceeding,  nolens  volens,  whether  he  came  in  and  proved 
his  debt  or  not.  The  judgment  creditors  were  so  because  their  liens 
were  general.  The  only  creditor  who  was  not  as  of  course  a  party, 
was  the  representative  of  Bobert  Gibbony's  estate,  in  favor  of  whom 
there  was  a  specific  Uen  on  specific  property.  But  this  lien  was  for 
a  sum  inferior  to  the  value  of  the  property  it  bound.  Such  was  the 
condition  of  that  lien  as  to  that  property  that  the  representative  of 
that  estate  oould  not  have  enforced  it  without  ooming  into  the  bank- 
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raptcy  ooari.  As  to  Mrs.  Anderson's  petition,  Mrs.  Gibbony  oame  in 
by  coanseU  and  was  represented  in  the  depositions,  and  in  the  making 
up  of  issues,  and  in  the  deeree  of  April  13, 1876.  The  lien  creditors 
being  parties  to  the  bankraptoy  prooeeding  in  which  Mra.  Anderson 
filed  her  petition,  it  was  immaterial  whether  they  were  formally  named 
as  defendants  in  the  petition  or  not.  It  was  only  necessary  for  lier 
to  state  her  specific  claim  and  ask  the  protection  of  it  by  the  court. 
By  the  filing  of  her  petition,  those  against  whose  liens  she  claimed,  be- 
ing all  creditors  in  coart,  became  parties  defendant  to  it.  The  agree- 
ment of  December  20, 1872,  even  if  it  had  been  v^d,  could  not  ^ut 
them  out  of  court,  if  Mrs.  Anderson  chose  to  come  in.  When  she  came 
in  it  was  uxmecessary  for  her  to  make  them  parties  by  prayer  for  pro- 
cess. In  Stickney  v.  Wilt,  23  Wall.  150,  it  was  pointedly  held  by  the 
snpreme  court  that  the  fact  that  the  petition  did  not  pray  for  process, 
did  not  affect  the  sofGuAencyof  the  petition  even  against  strangers  to 
the  proceeding;  the  eonrt  saying :  "Beyond  all  doubt  the  petition  con- 
tains  every  requisite  of  a  good  bill  in  equity,  whether  the  pleading  is 
tested  by  the  statement  of  the  cause  of  action,  or  by  the  charging  part 
of  the  bill,  or  by  the  prayer  for  relief."  Nor  is  it  any  objection  to  the 
validity  of  Mrs.  Anderson's  proceeding  that  her  first  pleading  is  in 
the  foarm  of  a  petition. 

In  SHckne^  t.  WUt^  instead  of  bringing  a  distinct  bill  in  equity  in 
the  United  States  district  or  circuit  court,  the  assignee  filed  bis  peti- 
tion in  the  bankruptcy  prooeeding,  assaiUng  the  validity  of  certain 
mortgage  deeds  resting  upon  lands  of  the  b^ikrapt  held  by  persons 
who  were  in  no  way  parties  to  the  bankruptcy  prooeeding.  They 
weie  not  judgment  creditors,  bnt  creditors  having  specific  liens  .upw 
epecific  pieces  of  realty,  one  of  them  a  vendm*'8  lien  and  all  the  rest 
specifie  mortgages.  They  had  not  proved  their  claims,  but  stood  out 
npon  their  specific  securities.  The  assignee  filed  a  petition  assailing 
their  liens  and  setting  .out  his  ease,  without  praying  or  taking  out 
process  against  them.  They  made  voluntary  appearance  and  defense ; 
and,  on  appeal,  sought  to  set  aside  all  that  had  been  done  under  tiie 
petition  on  the  ground  that  the  assignee  tihould  have  brought  a  dis- 
tinct suit  in  equity  against  them  by  formal  bill.  The  supreme  court 
held  that  the  petition  was  a  suit,  and  that  the  bankruptcy  court  had 
jnrisdietion  without  process  against  lienholders,  when  they  come  in 
voluntarily.  The  mortgagees  in  that  case  were  in  tiio  samo  relations 
to  the  petition  filed  that  Gibbony's  estate  is  in  here.  The  only  dif- 
ference is  that  Mrs.  Anderaon  files  the  petition  instead  of  the  as- 
signee. The  case  of  Stickney  v.  Wilt  settles  affirmatively  the  ques- 
tion whether  contests  respecting  the  property  of  the  bankrupt  between 
an  assignee  and  persons  having. specific  claims  adversely  can  be  liti- 
gated in  the  bankruptcy  proceeding  in  cases  where  strangers  to  that 
proceeding  oome  voluntarily  into  it,  as  was  done  by  Mrs.  Anderson 
on  one  side  and  Gibbony's  representative  on  the  other.  The  cases 
of  Snuth  T.  MoBoti  and  MatsIuiU  t.  KnoXf  supra,  so  far  from  negativ- 
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ing  the  proposition,  really  affirm  it.  In  both  the  latter  cases  the  as- 
signee sought  to  bring  strangers  to  the  bankruptcy  proceeding  into 
court  against  their  will  by  the  sammary  process  of  motions  to  show 
cause,  and  the  supreme  court  held  that  this  could  not  be  done ;  ruling, 
in  e£^ct,  that  if  an  assignee  seeks  to  litigate  against  strangers  any 
right  of  property,  especially  where  the  property  is  not  in  the  custody 
of  the  court,  he  must  sne  them  as  any  other  person  must  sue  them, 
either  at  law  or  in  equity,  in  a  proper  court  other  than  the  bankruptcy 
court  sitting  in  bankruptcy. 

I  hare  thus  shown  that  it  is  not  a  valid  objeetion  to  the  proceed- 
ing of  Mrs.  Anderson  that  it  was  a  petition  filed  in  the  bankruptcy 
proceeding  as  part  of  it,  instead  of  a  distinct  suit  brought  in  the 
district  court  on  its  equity  side;  or  that  this  petition  did  not  make 
parties  defendant  by  name,  and  pray  for  process  against  the  lien  cred- 
itors of  the  bankrupt  who  were  already,  by  the  publications  in  bank- 
ruptcy, parties  to  the  proceeding;  or  that  these -creditors  and  the 
assignee  were  not  summoned  each  personally  to  appear  and  make 
answer  to  the  petition,  filed  in  a  proceeding  where  they  had  already 
been  summoned  by  publication  and  were  constructively  present ;  or 
that  they  had  not  formally  appeared  and  made  especial  answer  to  the 
petition.  The  assignee  was  in  court  and  pleaded  the  statute  of  limit- 
ations. Isaiah  Welsh,  administrator  of  J.  R.  Kent,  much  the  largest 
creditor,  appeared  formally,  and  answered  and  filed  a  cross-petition, 
making  all  the  defense  that  oonld  be  made,  either  by  himself  or  other 
creditors,  not  only  by  negation  of  Mrs.  Anderson's  claim,  but  by  affir- 
mation of  those  of  the  lien  creditors.  All  the  other  lien  creditors, 
though  not  formally  answering  the  petition  of  Mrs.  Anderson,  were 
in  point  of  fact  represented  by  counsel  in  the  taking  of  depositions 
for  eight  months,  and  in  the  argument  at  the  hearing.  They  were 
represented  by  the  same  counsel  who  had  represented  them  in  the 
state  courti  who  had  signed  for  them  the  agreement  of  December, 
1872,  and  who  now  represented  Welsh  and  the  amiguee.  They  were 
represented  by  that  counsel  in  the  "making  up  of  issues"  antecedent 
to  the  hearing  preparatory  to  the  decree  of  April  18,  1876.  That 
hearing  was  on  the  eleventh  of  December,  18^5.  The  argument 
was  elaborate  and  full,  oral  and  in  writing,  and  made  in  behalf  of  tAl 
the  lien  creditors.  After  the  hearing,  the  court  held  the  ease  under 
advisement  for  four  months.  Thorough  investigation  was  made  of 
all  the  voluminous  evidence;  all  proceedings  in  Montgomery  court; 
and  all  the  proceedings  in  bankruptcy.  During  that  interval  the 
conrt  freely  accepted  additional  notes  and  suggestions  from  counsel 
on  the  points  involved.  While  the  case  was  sub  jadiee,  I  received  a 
letter  from  Mr.  Wade,  dated  on  the  twenty-seventh  of  Janbary,  which 
is  filed  in  the  cause,  in  which  he  said:  "I  have  already  said  all  I  wish 
to  say  in  the  case,  and,  besides  my  oral  argument,  I  left  with  Major 
Stiles  a  hastily  written  note  of  argument  on  the  evening  the  case 
was  submitted  to  your  honor. "  This  note  I  had.   Seldom  was  a  oaase 


Dgi  ized  by  Google 


nr  ui  uiDBBScni. 


£08 


more  thoroughly  contested,  more  folly  and  earnestly  argued,  or  more 
deliberately  and  maturely  coasidered,  than  the  case  between  Mrs. 
Anderson  and  the  lien  creditors  of  this  bankrupt  at  the  hearing  of 
December,  1876,  upon  which  the  decree  of  AprU  13,  1376,  vas  ren- 
dered. 

I  do  not  now  think  that  I  was  under  legal  obligation  to  require  an 
amended  petition  to  be  filed  by  Mrs.  Anderson.  I  am  of  opinion  that 
all  the  creditors  were  bound  by  the  decree  of  April,  1876.  They  were 
bonnd  technieally,  because  they  were  parties  to  the  bankruptoy  pro- 
ceeding under  the  publieations  that  had  been  made  in  bankruptcy. 
They  were  bonnd  justly,  because  they  had  been  efficiently  and  zeal- 
oaaly  zeprMcnted  by  counsel  during  the  whole  period  of  more  than  two 
years,  during  which  Mrs.  Anderson's  petition  had  been  pending  and 
progressing  to  a  hearing.  In  point  of  fact,  Mrs.  Anderson's  litigation 
was  not  with  the  lien  creditors.  Their  claims  were  not  contested  in  a 
single  instance  to  the  extent  of  a  single  dollar.  They  were  conceded 
to  be  due.  Her  litigation  was  with  the  assignee  as  to  what  had  passed 
to  him  by  the  adjndication  in  bankruptoy.  It  is  true  that  the  credit- 
on  were  interested  in  the  question,  what  estate  passed  to  the  assignee; 
but  that  officer  was  competent  to  contest  that  point,  and  they  were 
not  necessary  parties  to  its  litigation.  They  would  never  have  been 
considered  by  the  court  as  parties  but  for  the  agreement  of  December, 
1873;  and  it  was  solely  with  reference  to  that  agreem^t  that  they 
were  afforded  an  opportunity  and  the  privilege  of  coming  into  the  liti- 
gation. 

I  gave  Mrs.  Anderson  leave  to  file  a  petition  which  should  make  all 
lien  creditors  for  whom  Mr.  Wade  had  signed  the  agreement  of  De- 
cember, 1872,  formal  parties  by  name  to  her  litigation.  This  leave 
was  confined  to  those  creditors.  It  was  a  requirement  upon  Mrs. 
Anderson, — a  burden  imposed,  and  not  a  boon  conferred.  It  was  for 
the  benefit  of  the  creditors,  and  really  a  leave  giveu  them  to  oome  in 
and  contest  the  pretensions  of  Mrs.  Anderson.  How  have  they  availed 
themselves  of  this  privilege,  which  I  conceive  that  the  court  was  un- 
der no  legal  constraint  to  afford,  and  which  it  accorded  out  of  ipere 
grace?  This  wilt  appear  from  what  transpired  after  the  thirteenth 
April,  1876.  Appeal  for  supervision  was  taken  from  the  decree  of 
that  date,  which,  on  the  twentieth  May  following,  the  chief  justice  dis- 
missed, on  the  ground  that  has  been  stated.  Very  soon  thereafter 
Mrs.  Anderson's  counsel,  Mr.  Stiles,  began  a  correspondence  with 
Mr.  Wade  for  the  purpose  of  making  up  a  correct  list  of  the  lien  cred- 
itors who  were  to  be  made  by  name  parties  defendant  to  the  amended 
petition.  In  reply,  Mr.  Wade  wrote  under  date  of  July  24,  1876, 
from  a  watering  place  in  Montgomery  county,  a  letter  containing  the 
foUovring  passage :  "In  the  mattera  pending  in  the  state  conrt  I  rep- 
resented the  judgment  creditors  as  they  appeared  by  petition  or  oth- 
erwise down  to  and  including  Floyd  Smith,  (except  Hartman  &  Straus,) 
being  the  first  twelve  in  the  list  forwarded  to  me."    The  list  com- 
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menced  instead  of  ending  with  Floyd  Smith.  The  Ift^tof  the  12  was 
Elizabeth  Gibbouy,  exeoutrii  of  Robert  Gibbony,  who  was  doubtless 
meant.  See  ante,  487,  for  a  list  of  these  creditoraj  in  the  order  in  which 
they  were  named  in  the  petition.  Alluding  to  the  creditors  in  the 
Montgomery  suit,  he  said  that  those  represented  by  himself  "embrace 
all  that  eould  by  any  possibility  have  derived  anything  from  the  sale 
of  the  lands  of  Anderson  if  the  oonrt  had  settled  that  he  owned  a  feo- 
simple  title  in  the  same,  the  aggregate  amount  of  their  judgments  be- 
ing in  excess  of  the  value  of  the  lands.  I  think,  upon  a  careful  ex- 
amination of  the  list,  I  can  act  for  all  the  other  creditors  except  Bar- 
rett &  Higgins  and  Miller  &  Co.  ;^  and  I  will  either  act  for  them  or 
get  Major  Taylor  to  accept  service  of  process  as  their  counsel.  This 
will  relieve  yon  of  the  necessity  of  service  of  process  as  to  any  of  the 
creditors.  *  *  *  I  agree  that  the  testimony  now  filed  in  the  cause 
on  both  sides  may  be  read  in  evidence  upon  the  issues  upon  the 
amended  petition,  to  the  same  effect  as  if  notice  had  been  given  to  all 
the  parties,  but  subject  to  all  just  exceptions  from  any  other  cause. 
Prepare  your  amended  petition  and  send  it  to  me  here  by  the  eighth 
August.  I  will  then  indorse  acceptance  for  such  creditors  as  I  rep- 
resent, and  get  Major  Taylor  to  do  the  same  for  the  other  creditors, 
he  and  I  representing  all  the  creditors."  The  amended  petition  was 
aooordingly  sent  him  by  Mr.  Stiles  on  the  fifth  of  August,  1876,  hav- 
ing attached  to  it,  as  exhibits,  lists  of  the  lien  creditors  of  the  bank- 
rupt. This  petition  appears  to  have  been  lost  or  mislaid  by  Mi. 
Wade  for  a  long  time,  and  was  not  returned  to  Mr.  Stiles  until  Feb- 
ruary 3,  1880;  the  exhibits  not  until  several  months  later. 

Meanwhile  notice  had  been  given  to  Mr.  Stiles  of  a  motion  on  the 
part  of  some  of  the  creditors  to  remove  the  case  to  the  Western  dis- 
trict of  Virginia,  at  Lynchburg,  which  motion  was  once  abandoned, 
then  renewed,  and  set  for  hearing  October  30,  1880,  argued  several 
times  on  several  different  grounds,  always  strenuously  resisted  by  Mrs. 
Anderson's  counsel,  but  finally  granted  June  16,  1881,  as  has  been 
seen.  Through  the  failure  of  the  movers  to  comply  with  the  provis- 
ions of  the  statute  in  respect  to  removals,  the  papers  were  not  actu- 
ally brought  to  Lynchburg  until  the  thirtieth  of  August,  1881.  On 
the  seventh  of  January  following,  notice  was  given  by  creditors  of  a 
motion  to  dismiss  the  original  petition  of  Mrs.  Anderson,  and  to  set 
aside  and  annul  the  original  restraining  order  granted  upon  it. 

The  notice  was  signed  by  John  J.  Wade  and  T.  £.  Sullivan,  at- 
torneys for  James  B.  Kent's  administrator,  and  Robert  Gibbony's  ex- 
ecutrix, and  others.  These  were  the  same  counsel  that  had  repre- 
sented the  assignee  and  all  the  creditors  in  the  elaborate  and  pro- 
tracted proceedings  in  the  case,  while  pending  at  Richmond.  The 
notice  fixed  the  bearing  for  the  sixth  of  February,  1882,  in  chambers, 
at  OharlotteBvills,  before  Judge  Bives,  then  judge  of  the  Western 

1  These  had  no  part  in  the  agreement  of  December,  1872,  and  had  no  right  to  be 
made  partiea  to  the  anwDded  petitlon.-~-HoaHBa,  J. 
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district.  ,This  being  bat  a  month  before  the  spring  term  of  the  eoart 
at  Lynchbu^,  the  bearing  was  adjourned  to  the  latter  place  in  term. 
IFhe  matter  vas  afterwards  several  times  delayed  or  oontiDaed,  at  the 
instance  of  oonnsel  for  creditors,  but  finally,  at  the  fall  term  held 
at  Lynchbarg  in  September,  1883,  where,  in  coaseqaenoo  -of  the  res- 
ignatitm  of  Judge  Bivbs,  I  sat  by  designation,  the  motions  to  dismiss 
uid  set  aside  were  overmled,  and  the  amended  petition  of  Mrs.  An- 
derson was  filed,  (gainst  the  opposition  of  oounsel  £<»*  the  oreditors 
of  the  bankrupt,  who  strove  again  for  delay. 

The  petition  was  filed,  and  all  creditors  for  whoin  Mr.  Wade  had 
signed  the  agreement  of  December,  1873,  were  served  with  process  to 
answer  it,  either  by  aetnal  service  ox  by  acceptance  of  service  by 
counsel,  except  D.  Preston  Parr  and  Samuel  Btraus,  surviving  partner 
ot  Hartman  &  Straus.  These  latter  were  non-residents  residing  in 
Baltimore,  Maryland,  who  had  small  olnims  of  about  $175  each.  Mr. 
Wade  had  signed  for  them  the  agreement  of  December,  1873,  and 
had  represented  Parr  subsequently  in  the  court ;  certainly  as  late  as 
his  letter  of  the  twenty-fourth  July,  1876,  which  was  after  the  decree 
uf  April,  1876.  They  were  both  cognizant  of  the  proceeding  of  Mrs. 
Anderson,  and  of  its  full  purport.  Tiiis  fact  is  shown  by  their  aiB- 
davits  to  petitions  and  answers  now  filed  in.  the  record,  which  were 
prepared  by  Mr.  Wade  for  them  in  Baltimore,  and  to  which  they  swore 
on  the  twenty-fourth  of  March,  1688,  during  the  term  of  this  court 
at  Lj^chburg,  which  had  commenced  on  the  30th,  and  to  which  pro- 
cess that  had  been  served  ou  resident  defendants  to  the  amended  pe- 
tition of  Mrs.  Anderson  was  made  returnable. 

At  the  beginning  of  the  term  of  court  just  mentioned,  Mr.  Sullivan, 
one  of  the  oounsel  for  lien  creditors,  was  present,  and  asked  the  court 
to  defer  action  on  the  petition  until  Mr.  Wade,  his  associate,  who  was 
expected  in  a  day  or  two  from  Baltimore,  would  be  present.  No  an- 
swer was  presented  or  defense  made  by  any  of  the  13  defendants  to 
the  petitions,  and  Mr.  Sullivan  soon  disappeared.  The  court  deferred 
action  in  the  matter  for  a  week,  and,  none  of  the  defendants  having' 
made  objection,  the  final  decree  of  March  26,  1383,  was  entered. 
This  decree  was,  in  snbstwice,  but  a  repetition  of  the  decree  of  April 
13,  1876.  The  13  lieu  creditors  who,  through  Mr.  Wade,  were  par- 
ties to  the  agreement  of  December,  1872,  had  been  allowed  the  priv- 
ilege of  coming  personally  into  court  and  contesting  the  claim  of  Mrs. 
Anderson.  Ptocess  had  been  served  on,  or  service  of  it  accepted  for, 
ihem  by  10  of  the  13.  The  other  two,  who  were  creditors  for  incon- 
siderable amounts,  were  aware  of  the  petition,  but  bad  not  come  into 
court.  Instead  of  coming  promptly  in  while  there  was  yet  opportu- 
nity, these  two  had  remained  away  and  contented  themselves  with 
preparing  dilatory  papers  four  days  before  the  end  of  the  term  at 
Lynchburg,  and  sending  ihem  to  counsel  here  too  late  for  them  to  be 
filed  during  the, term.  Their  counsel,  Mr.  Wade,  who  had  represented 
most  of  the  other  creditors,  and  had  accepted  service  of  process  for 
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these  others  two  months  before^  and  who  lived  in  Baltimore,  where 
D.  P.  Parr  and  Samuel  Straus  resided,  and  who  prepared  their  pa- 
pars  for  them,  and  was  in  correspondence  with  counsel  here  in  their 
behaU,  instead  of  appearing  at  Lynchbui^  and  making  defense  for 
the  other  creditors,  as  Mr.  Sullivan,  his  associate,  informed  the  court 
that  he  would  do,  remained  in  Baltimore,  where  he  prepared  the  dil- 
atory papers  which  reached  counsel  in  Lynchburg  eight  days  after 
the  term  of  court  had  commenced,  and  a  day  after  the  decree  of  the 
twenty-sixth  March  was  entered. 

By  requiring  Mrs.  Anderson  to  file  an  amended  petition,  making 
the  12  creditors  parties  defendant  to  it  by  name,  the  court  had  ac- 
corded these  defendants  a  privilege.  Notwithstanding  this  concession 
to  them,  these  creditors  by  counsel  resisted  the  filing  of  the  amended 
petition,  and  when  it  was  filed,  and  they  were  summoned  into  court, 
failed  to  appear.  The  court  did  more  than  it  was  called  upon  sfrusH 
juris  to  do,  when  it  required  that  they  should  be  made  parties.  When, 
on  being  summoned,  or  apprised  that  the  privilege  was  accorded  them, 
they  failed  to  avail  themselves  of  the  opportunity  of  making  personal 
defense,  the  court  could  do  nothing  but  grant  tbe  decree  in  favor  of 
Mrs.  Anderson,  which  it  entered  at  Lynchburg  near  the  close  of  the 
March  term  of  1883.  The  defendants  Parr  and  Straus  were  in  fact 
bound  by  the  decree  of  April,  1876,  being,  as  creditors,  parties  in 
court  under  the  publications  in  bankruptcy.  They  were,  besides, 
during  tbe  March  term  of  1883,  personally  cognizant  of  the  petition 
of  Mrs.  Anderson,  to  which  they  signed  an  answer,  and  of  the  priv- 
ilege which  the  court  had  accorded  them  of  making  defense  to  it.  They 
failed  to  make  that  defense  in  time;  and  the  court  is  not  at  liberty, 
with  any  respect  for  the  rights  of  Mrs.  Anderson,  who  has  been  a  pa- 
tient and  diligent  suitor  at  its  bar  tox  13  years,  to  reopen  decrees  to 
which  no  substantial  objection  has  been  shown,  and  which  were  most 
maturely  considered  and  deliberately  passed,  first  in  April,  1876,  and 
next  in  March,  1883,  and  to  which  no  effective  appeal  has  been  taken. 

The  petitions  now  before  the  court  of  several  or  all  of  the  12  cred- 
itors that  have  been  mentioned,  contain  nothing  substantially  new. 
The  objections  which  they  raise  to  the  decree  of  March,  1883,  are  all 
either  strictly  technical,  or  set  out  grounds  that  have  been  repeatedly 
overruled  by  the  court  in  this  proceeding;  especially  at  the  hearing 
at  Eichmond  in  December,  1875.  The  assignee  and  creditors  were 
concluded  by  the  decree  of  April  13, 1876,  except  from  appeal.  That 
they  lost  by  invoking  the  supervisory  instead  of  the  appellate  juris- 
diction of  the  circuit  court  in  May,  1876.  Allowed  by  the  decree 
thus  unsuccessfully  appealed  from  to  come  in  and  make  defense  to 
the  amended  petition,  the  12  creditors  failed  to  avail  of  this  privi- 
lege, and  permitted  the  decree  of  March,  1883,  to  be  entered  against 
them.  Appeal  from  that  decree  was  open  to  them.  They  could 
have  invoked  the  appellate  jurisdiction  of  the  circuit.eourt,  but  they 
neglected  to  do  so.    Several  of  the  12  creditors  could  hare  oarried 
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the  ease  beyond  the  cirouit  ooart  to  the  Bapreme  coart  of  the  United 
StBtes.  They  all  neglected  the  reoourse  whioh  was  thus  open  to 
them,  and  ihe  door  of  appeal  is  tbeiefore  eloaed  to  the  decree  of 
March,  1883.  They  now  ask  a  review  here.  After  neglecting  to  ask 
the  circait  court  to  review  the  district  court,  and  then  to  ask  the  su- 
preme court  to  review  the  decree  of  the  circuit  court,  if  adverse,  they 
now  adopt  the  expedient  of  Mking  the  district  court  to  review  two  de- 
liberate deeisions  mode  by  itself,  one  of  them  nine  years  ago.  The 
r^ht  to  ask  a  review  of  the  decree  of  March,  1888,  expired  as  to  all 
cases  pending  at  Lynchbui^  at  the  end  of  the  term  which  commeDced 
on  the  twentieth  of  March,  1883,  which  terminated  not  later  than 
the  night  of  the  eighteenth  of  September,  .1888.  These  petitions  for 
review  were  none  of  them  filed  until  the  first  day  of  the  fall  term  of 
1883,  at  Lynchburg. 

Proceedings  in  bankruptcy,  in  matters  plenary  in  character  and 
assimilated  to  equity  suits,  (which  counsel  for  creditors  insist  that 
MiB.  Andersoi^'s  petition  is,)  are  required  by  rule  32  in  bankruptcy 
to  be  conformed  as  nearly  as  practicable  to  suits  in  equity ; .  and  the 
eighty-eighth  rule  in  equity  forbids  petitions  for  review,  where  appedl 
would  lie,  from  being  brought  after  the  expiration  of  the  term  during 
which  the  decree  complained  of  is  rendered.  All  these  petitions  for 
review,  therefore,  having  been  brought  after  the  exturation  of  the  term 
vrtiioh  commenced  on  the  twentieth  of  March,  1883,  at  Lynchburg, 
are  hrpnght  too  late,  and  oanoot  be  entertained.  I  will  enter  a  de- 
cree difuniasing  them  all,  as  wdl  on  the  merits  as  (m-  the  ground  that 
they  are  brought  too  late. 


Frabd  9.  Johnson. 


(Otreutt  (hurt,  8,  D.        York,  April  8, 188S.) 

L  Fatbhts  tob  Iittentions — School  Desks — Patbnt  No.  86,440,  Clatu  2. 

The  second  claim  of  patent  No.  86,440,  graatcd  to  Joha  Feard,  February  2, 
1869,  for  an  improvemeDt  in  school  desks,  coastraed,  and  A«Id  not  Infringed. 
S.  SAlCa—ColCBtKATION  OF  OtD  Elkkentb— VALiDrrr. 

In  B  patentable  combination  of  old  elements,  all  the  constitaents  must  so  enter 
into  it  as  that  each  qualifies  every  other.  It  must  form  either  a  new  machine 
of  a  distinct  character  and  funcUon,  or  produce  a  result  due  to  joint  and  co- 
operating action  of  all  the  elements,  and  which  is  not  the  mare  adding  together 
of  separate  OHitribatloDS.  Otherwise,  it  Is  only  a  mechanical  Juxtaposition, 
and  not  a  vital  union, 
8,  Bamb— Patent  No.  115,232. 

Letters  patent  No.  115,232,  granted  to  Jolm  Peatd,  ilay  23,  1871|  for  an  im- 
prcTed  aenool  deric,  Add  void. 


In  Equity. 

Fnderie  H.  Betta,  for  complainant. 
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JVancis  Forbes,  for  defendant. 

CoxB,  J.  This  action  is  founded  npon  two  patents,  No.  86,440  and 
Ko.  115,232,  granted  to  the  complainant  for  improTdments  in  school 
desks,  JFebraary  2, 1869,  and  May  23,  1871.  reBpectivelj.  One  of  the 
object?  of  the  inventor  in  the  first  of  those  patents,  Jso.  86,440,  was 
to  furnish  a  school  desk  so  constructed  that  the  desk-board  can  bu 
folded  up  ont  of  the  way,  or  turned  up  to  serve  as  an  easel.  When 
used  Cor  the  latter  purpose,  it  is  held  in  position  by  adjustable  sup- 
ports, having  hooks  formed  upon  their  upper  and  lower  ends,  to  hook 
over  the  edge  of  the  desk-board,  and  the  stationary  part  of  the  desk- 
top, respectively.  The  second  claim  of  this  patent  is  alone  in  con- 
troversy, and  is  as  foUom : 

"(2)  Supporting  tlie  desk-board  E  in  an  elevated  position  by  means  of  the 
supports  H,  or  equival«it  supports,  substantially  as  herein  shown  and  de- 
scribed, and  for  tlw  purposes  set  forth." 

The  defenses  interposed  are : 

First,  that  the  claim  is  functional  and  void;  second,  that  mechanical  skill 
alone  is  involved,  and  not  invention;  third,  thtit  as  to  one  of  the  alleged  in- 
fringing desks  tiie  claim,  now  14  years  old,  is  atale;  fourth,  noii-infringu- 
ment. 

Assuming  that  the  claim  is  not  fanctional,  and  for  that  reason  void, 
H  must,  in  view  of  the  state  of  the  art,  be  limited  to  the  apparatna 
described  or  its  equivalent;  it  cannot  be  held  to  cover  broadly  every 
device  for  holding  up  a  desk-top.  Bo  construed,  the  oooolusion  ia 
reached  that  the  defendant  does  not  infringe. 

The  desk-board  in  this  patent  is  attached  to  arms  pivoted  to  the 
upper  part  of  the  standards,  and  so  constructed  that  it  may  be  used 
in  three  positions :  horizontally,  as  a  desk ;  perpendicularly,  or  nearly 
so,  as  an  easel;  and  it  may  be  turned  over  to  form  the  back  for  a 
seat.  It  swings  in  all  about.  270  degrees.  When  used  as  an  easel, 
it  is  entirely  above  the  standards,  and  overhangs  the  seat  in  front, 
making  it  necessary  for  that  seat  to  be  vacated.  The  easel  is  too  Ua 
distant  from  the  scholar  sitting  in  the  seat  behind  to  be  used  as  a 
reading  or  book  board,  and  o&n  be  used  by  him  for  drawing  purposes 
only  when  standing.  The  supports,  H,  are  movable,  and  can  be  taken 
off  at  pleasure.  They  may  be  made  of  two  parts  sliding  upon  each 
other,  so  that  their  length  may  be  increased  or  diminished  to  hold 
the  desk-board  at  any  desired  angle.  When  in  use  the  desk-board  is 
held  rigidly  in  position.  To  move  it,  the  hooks  must  be  taken  off. 
To  change  its  angle  as  an  easel,  they  must  be  adjusted  by  hand. 

The  defendant  in  the  two  exhibits  said  to  infringe,  has  a  desk-board 
pivoted  at  a  point  nearly  midway  between  its  front  and  rear  edges; 
the  rear  edge  turns  upward,  presenting  the  lower  side  to  the  scholar 
in  the  seat  behind.  The  board  swings  between  the  standards  and  is 
brought  so  near  that  it  can  be  used  as  a  reading-board  by  a  scholar 
while  in  a  sitting  position.  A  stop-hinge  is  need,  having  luge  on  the 
hinge,  which  are  turned  against  corresponding  shoaldera  in  the  frame 
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by  pressing  tbe  rear  edge  of  the  desk-board  upward. and  forward,  so 
that  when  the  board  assnmes  the  proper  position  it  is  held  there  and 
prevented  from  going  farther  in  that  direction.  The  hinge  permits 
the  board  to  assame  two  stationary  positions  only :  a  horieontal  one 
as  a  desk;  an  apri^t  one  as  a  reading-board.  From  one  of  these 
positions  to  the  other,  a  distance  of  about  145  degrees,  tbe  board  can 
be  tamed  at  pleasure.  It  is  thought  that  the  etop-hinge  is  not  an 
equivalent  for  the  hooked  rod  in  complainant's  patent.  To  be  an 
equivalent  it  must  perform  the  same  function  in  substantially  the 
same  manner.  The  two  are  different  in  construction,  operation,  and 
principle.  Rowell  v.  Lindgay,  5  Sup.  Ct.  Bep.  507;  Eames  v.  God- 
fT€y,  \  Wall.  78;  Werner  v.  King,  96  U.  S.  218,  230;  Walk.  Pat.  §§ 
S53,  861. 

In  tbe  second  patent.  No.  115,332,  the  object  of  tbe  patentee  was 
to  improve  the  construction  of  school  desks  and  seats,  making  them 
more  simple,  convenient  and  comfortable.  The  desk  and  seat  boards, 
supplied  with  a  hinge  having  a  eonoealed  stop,  fold  up,  filling  the 
space  between  the  supports.  Ample  unobstructed  room  is  allowed 
for  the  scholars  to  pass  between  tbe  desks,  and  the  concealed  stop  ren- 
den  it  entirely  safe  for  them  to  manipnlate  the  desk-board.  When 
the  desk-board  is  turned  up  tbe  under  side  alone  is  visible  to  the 
sch<dar.  A  reading-board,  flanged  and  shouldered  for  the  purpose  of 
holding  books,  is  attached  to  the  under  side  of  tbe  desk-board  and  is 
held  in  position  at  the  proper  angle  by  means  of  wedge-shaped  blocks. 
The  scholar  is  thus  enabled  to  read  while  sitting  erect  in  his  seat. 
The  claims  are  as  follows : 

"(1)  The  flanged  reading  or  book  board  X  G-  attacbed  to  the  nnder  part 
of  the  pivoted  deak-lward  B,  substantially  as  herein  shown  and  described, 
and  for  the  puiposes  set  forth.  (2)  A  desk,  B.  pivoted  brackets  C  C,  having 
checks  0*.  and  tbe  circular  end  a^,  of  the  frame,  having  recess  with  shoulders 
a'  a'  thereon,  all  combined  with  reading-board  f  G,  and  constructed  and 
arranged  as  and  for  the  purpose  specified." 

The  defenses  are  lack  of  novelty  and  invention,  and  non-infringe- 
ment. The  conclusion  that  these  claims  are  for  an  aggregation  mere- 
ly, cannot  be  avoided.  Both  are  for  combinations.  The  second  claim 
oontoins  an  additional  element,  and  is  for  a  larger  combination  than 
the  first. 

The  supreme  court,  in  Pickering  v.  McCtdlough,  104  U.  S.  310,  de- 
scribe, at  page  318,  with  remarkable  perspicuity,  the  essential  requi- 
sites'to  a  valid  combination.    The  court  say: 

**In  a  patentable  combination  of  old  elements,  all  the  constituents  must  bo 
enter  into  it  as  that  each  qualifies  every  other;  to  draw  an  illustration  from 
another  branch  of  the  law,  they  must  be  joint  tenants  of  the  domain  of  the 
invention,  seized  each  of  every  part,  per  my  et  per  tout,  and  not  mere  tenants 
in  common,  with  sei^rate  interests  and  estates.  It  ^ust  form  either  a  new 
machine  of  a  distinct  character  and  function,  or  produce  a  result  due  to  the 
joint  and  co-operating  action  of  all  the  elements,  and  which  is  not  the  mere 
adding  together  of  separate  contributions.  Otherwise  it  is  only  a  meclian- 
ical  juxtaposition  and  not  a  vital  union." 
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Tested  by  this  rule  I  am  anable  to  understand  how  these  daims 
can  be  upheld. 

If  to  the  under  side  of  the  desk-board,  shown  in  defendant's  patent 
No.  109,518,  the  well  known  church  book-rest  is  attached,  the  prod- 
uct will  be  the  precise  invention  described  in  the  first  claim.  What 
is  the  one  practical  result  produced  by  the  action  of  all  the  element- 
ary parts?  In  what  manner  do  the  desk-board  and  the  reading- 
boa^  oo-operate  to  produce  a  common  result?  This  qaestion  was 
fairly  and  frankly  answered  by  the  complainant's  expert.  He  says: 
"They  do  oo-operate  in  so  far  as  they  form  a  desk-board  in  one  posi- 
tion and  a  reading-board  in  another  position."  A  writing-desk  is 
turned  up  for  reading,  and  a  reading-desk  is  turned  down  for  writing. 
Is  not  this  the  precise  fault  found  to  be  so  fatal  in  Beckendorfer  v. 
Faber,  92  U.  S.  347?  The  desk-board  performs  its  functions  inde- 
pendently of  the  re.ading-board.  So  do  the  hinges.  There  is  no  joint 
action.  Take  away  the  reading-board,  and  the  desk-board  operates 
in  precisely  the  same  way.  Each  does  when  placed  in  juxtaposition 
precisely  what  it  did  alone.  The  reading-board  does  not  infloeneeor 
modify  the  action  of  the  desk-board  or  of  the  hinges.  Its  action  oom- 
bined  with  them  is  in  no  respect  different  from  its  action  when  dis» 
connected  from  them.  It  was  a  reading-board  before;  it  is  a  reading- 
board  still.  No  new  feature  is  added  to  it  by  placing  it  in  the  posi- 
tion indicated.  It  is  thought  that  the  patent  is  invalid  within  the 
doctrines  of  the  oases  cited.  See,  a£90,  HaUea  t.  Van  Wormsr,  20 
Wall.  853;  Packing  Co,  Catea,  106  U.  8. 666;  Walk.  Pat.  I  82;  Sim. 
Pat.  47. 

The  bill  is  dismissed. 
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Tbatbbb  v.  Palhsb. 
(Oirmiit  Gtmrt,  8.      2fev  yerk.   April  S,  168S.) 

PATSXTTB  TOB  IhTENTIONB— BfAJDiOCKS— INPRDSGEMEMT. 

Letters  patent  No.  217,964,  issued  to  James  P.  Trarers,  Jaly  S9, 1879,  for  an 
improTement  ia  hammocks,  hdd  not  iafringed  by  the  hammock  manufactured 
nnaer  patents  laaued  to  laaac  £.  Palmer,  in  Januaiy  and  f^bmary,  188S. 

In  Equity. 

Frost  t£  Coe,  for  complainant. 
Edwin  H,  Brown,  tot  defendant. 

CoxB,  J.  This  is  an  aetion  to  enjoin  the  alleged  infringement  of 
letters  patent.  No.  217,964>  issued  to  the  complainant  July  29. 1S79, 
for  an  improvement  in  hammocks.  In  the  specification  attached  to 
the  patent  the  inventor  declares  that  the  ohject  of  his  invention  is  to 
form  a  new  and  improved  hammock  which  shall  be  stronger,  neater, 
and  better  adapted  for  its  purpose  than  the  hammocks  now  in  nse. 
He  says: 

"My  hammock  A  is  made  or  woven  into  an  elastic  open- worked  fabric  of 
cotton  or  other  Qber.  and  is  made  of  any  length  and  width.  It  m^  be  made 
plain  or  in  colors.  At  the  ends  of  the  hammock  A  are  secured  eyelet-rings 
a,  of  metal  or  other  snitable  material.  Xhiough  these  rings  a  the  suspensory 
oontianous  cord  C  passes  and  forms  a  grommet,  D,  for  the  purpose  of  seour- 
ing  the  cord  C  to  the  rings  B,  of  metal  or  other  proper  material.  *  «  « 
The  hammock  A  is  bound  with  any  suitable  material,  thus  giving  said  hfua- 
mock  a  neat  and  tasteful  appearance." 

The  claim  is  as  follows : 

"The  hammock  herein  described,  consisting  oi  cue  rectangular  flexible  open-  - 
worked  fabric  A,  having  a  continuous  outer  flexible  binding,  provided  with 
strengthening  end  cords  F,  and  a  series  of  eyelets,  a,  in  its  ends,  continuous 
cord  C  D,  and  rings  B,  as  and  for  the  purpose  set  forth." 

The  claim  covers  the  following  elements : 

Firut,  the  rectangular,  flexible,  open-workec  fabric;  aeetrnd,  the  continuous 
flexible  binding;  thtrdt  the  strengthening  end  cords;  fourth,  the  eyelets; 
fifth,  the  continuous  clew-line;  «ix£A,  the  suspending  rings. 

The  defense  is  non-infringement.  An  examination  of  the  defend- 
ant's hammock,  which  is  manufactured  under  patents  issued  to  him 
in  January  and  February,  1883,  discloses  the  fact  that  he  uses  but 
two  of  these  elements,  viz.,  the  material  and  the  rings.  He  does  not 
nse  the  binding,  the  strengthening  cords,  the  eyelets,  or  the  contina- 
ons  clewline.  It  is  contended,  however,  that  for  these,  equivalents  are 
adopted.  That  there  is  no  outer  flexible  binding  on  defendant's  ham- 
mock is  conceded.  But  it  is  said  that  the  selvage,  formed  by  weaving 
the  edges  of  the  fabric  closer  than  the  general  body,  is  an  equivalent 
for  the  binding.  This  argument  would  be  plausible  were  it  not  for 
the  fact  that  the  hammock  offered  in  evidence,  as  made  in  accordance 
with  the  complainant's  patent,  also  shows  a  selvage  edge,  not  so  wide, 
but  similar  in  every  other  respect.    There  is,  then,  no  substitute  what- 
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ever  for  the  binding,  whioh,  it  is  qnite  evident,  is  used  for  ornament 
only.  The  strengthening  end  cord,  whioh,  in  the  drawing,  appears  to 
extend  entirely  around  the  sides  and  ends  of  the  hammock-body,  is 
not  found  in  the  defendant's  hammoclc.  The  lines  of  double  sewing 
can  hardly  be  regarded  as  an  equivalent,  and  especially  so  in  view  of 
the  fact  that  the  same  sewing  appears  on  the  oompUinant'B  ham- 
mock. The  cord  is  intended  to  add  additional  strength  to  tho  sew- 
ing. Although  the  defendant  uses  no  eyelets,  it  may  be  doubtful 
whether  his  loops  formed  of  many  strings  running  out  from  the  ends 
of  the  hammock-body  are  not  fair  equivalents.  It  is,  however,  un- 
necessary to  decide  this  question.  The  defendant  does  not  use  the 
continuous  cord  extending  back  and  forth  from  the  hammock-body  to 
the  ring.  His  cords  are  separate  from  aud  independent  of  each  other. 
Of  the  six  elements  of  the  complainaat's  hammock  the  defendant 
uses  but  two,  and  possibly  an  equivalent  for  a  third.  As  three  of 
them  are  wholly  absent  from  his  hammock  it  must  be  held  that  there 
is  no  infringement.  Williams  t.  Stolzenhach,  30  0.  G.  891;  S.0. 23 
Fed.  Eep.  39;  Watermeter  Co.  v.  Desper,  101  U.  S.  332;  Blake  v. 
City  and  County  of  San  Francisco,  5  Sup.  Ct.  Bep.  692;  Voas  v.' Fisher  ^ 
5  Sup.  Ct.  Eep.  511;  Rowell  v.  Lindsay,  5  Sup.  Ct.  Rep.  507;  Prouty 
T.  RaggUst  16  fet.  336;  Qotdd  v.  Bees,  15  Wall.  187;  Seymour  t. 
Osborne,  11  Wall.  516,  556;  GiU  T.  WeUs,  22  WalL  1,  U. 
The  bill  is  dismissed. 
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Wabash,  St.  L.  &  Fao.  Bt.  Go.  r.  Gbmtbal  Tbusx  Go.  of  N£W  York 
and  others.    (Two  Gaees.^) 

Gnrsui  Tbubx  Go.  or  New  Yoke  and  another  «.  Wabash,  St.  Ii.  & 
Pao.  Bt.  Go.  and  others.^ 

Idreuit  Omirt,  E.  D.  Mimimri.   Marcb  20, 1660.) 

1.  RBHOTAL  or  Bum  iKTOLTIirG  both  CoNTBOTBBSnn  BBTWEBN  CrnZRRB  OF  THB 
SaMB  StATB  and  COITTBOirBRnBS  BBTWSBH  CmZBHS  OF  DiFFBKBNT  8TATB8. 

Where  a  suit  instituted  in  a  state  court  involves  both  a  controveny  between 
citizens  of  the  same  state  andadistinct,  independent,  and  separable  controversy 
between  citizens  of  different  states,  either  party  to  the  latter  controversy  may 
remove  the  entire  suit  to  tlUa  court. 

S.  Oohbolidation  of  boiTa 

A.  mortgagor  come  into  this  court  before  default,  allowed  that  it  was  going  to 
default,  and  asked  for  and  obtained  the  appointment  of  a  receiver.  The  mort- 
gagee filed  ft  cro88-hUl  to  foreclose  the  mortgage,  and  also  filed  a  bill  in  the 
state  oooTt  to  aooompliah  the  same  object.  The  oomplainant  in  the  original 
bill,  filed  liere.  removed  the  suit  in  the  state  court  to  this  court,  and  moved  to 
consolidato  said  suits.   Motion  sustained. 

3.  RHCEiTEBa— Atpointmbiit  at  Imstakcb  of  MoRTaAOOR— Foreclosure— Jd- 

BISPIOTION. 

SMtUe,  tliat  this  court  has  power  to  appoint  a  receiver,  at  the  instauce  of  a 
mortgagor,  wheredefault  is  about  to  lake  place,  and,  upon  the  mortgagees  filing 
ft  cross-Dill  after  default  to  foreclose,  it  has  jurisdiction  to  proceed  to  a  decree 
<tf  foreoloBara. 

Motion  to  Consolidate.. 

For.  a  bietocy  of  the  original  and  orosa  bill  filed  here,  see  32  Fbd. 
Bbp.  373.  The  bill  wws  filed  in  the  state  oourt.  because  of  doabts  as 
to  the  jurisdiction  of  this  court  in  the  suit  before  it.  The  suit  in  the 
state  coort  was  removed,  and  the  motion  to  consolidate  made  by  the 
Wabash,  St.  Louis  &  Pacific  Bailway  Company. 

John  F.  Dillon,  Henry  T.  Kent,  Wager  Swaj/ne  and  Greene,  Burnett 
d  Humphrey,  for  the  Wabash,  Si.  L.  &  Fae.  By.  Go. 

PhiUipe  d  Stewart,  for  the  Central  Trust  Co. 

John  I.  Brown  and  ThoM,  J,  Portia,  for  the  St.  Louis,  I.  M.  &  S. 
By.  Co. 

Brbwsb,  J.,  (oraUy.)  In  these  eases,  which  were  argued  yesterday, 
and  in  which  there  is  a  motion  made  to  consolidate,  I  think  I  can  ex- 
press my  views  better  by  commencing  at  the  rear  end  of  this  litiga- 
tion. The  last  suit  was  commenced  by  the  filing  of  an  original  bill 
in  the  state  court,  in  behalf  of  the  Central  Trust  Company  of  New 
York,  a  bill  of  foreclosure,  making  the  Wabash  road,  and  the  various 
mortgagees  thereof,  parties  defendant.  That  the  stote  court  had  ju- 
risdiction of  that  suit  is  to  my  mind  indisputable,  and  that  it  was  a 
case  which  was  removable  to  this  court  is  equally  clear,  although 
some,  of  the  parties  defendant,  one  at  least,  is  a  citizen  of  the  same 

>Beportod  by  Benj.  F.  Rex,  Esq.,  of  the  Bt.  Louis  bar; 
v.33F,no.ll — 3d 
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state  with  the  complainant,  the  Central  Trust  Company;  for  there  ia 
a  primary,  separable,  independent  controversy  between  the  GentnJ 
Trust  Company,  a  citizen  of  New  York,  and  the  Wabash  Kailroad,  a 
citizen  of  the  state  of  Missouri,  a  controversy  in  respect  to  the  mort- 
gage given  by  the  one  to  the  other.  Where  there  is  such  a  separable, 
independent  controveray  between  citizens  of  two  states  pending  in  a 
suit  in  the  state  court,  either  one  of  the  parties  to  that  controversy 
may  file  his  petition  and  bond  to  remove  the  entire  sait  to  this  court, 
although  thereby  they  bring  into  this  court,  if  you  please,  another 
controversy  between  citizens  of  the  same  state.  That  is  the  clear 
language  and  scope  of  the  decision  in  Barney  against  Latham,  103  U. 
3.  305;  and  followed  by  other  causes.  In  other  words,  the  supreme 
court  there  afGrmed,  as  was  well  said  yesterday,  the  doctrine  that 
where  there  is  in  a  suit  a  distinct,  separable,  independent  controversy 
between  citizens  of  two  states,  it  is  a  case  which  may  be  removed  into 
the  federal  courts,  and  the  federal  courts  can  take  jurisdiction  of  it, 
and  of  the  whole  of  it.  In  that  respect,  as  said  in  a  late  opinion  of  the 
supreme  court,  the  jurisdiction  of  the  circuit  court  is  larger  than  that 
which  can  be  obtained  by  an  action  brought  originally  here.  Hence 
that  case — the  last  suit — is  properly  in  this  court;  and  that  this  court 
has  jurisdiction  of  it,  with  all  that  is  involved,  we  have  no  question. 

In  the  foreoloBure  of  a  mortgage  thei-e  is  a  certain  sense  in  which 
you  may  say  that  the  only  indispensable  parties  are  the  mortgagor 
and  the  mortgagee.  You  can  foreclose  that  mortgage  and  divest  the 
mortgagor  of  all  his  interest,  and  transfer  it  by  sale  into  the  mort- 
gagee, or  any  other  purchaser,  and  that  without  the  presence  of  other 
inoumbranoes  as  parties.  And  yet  we  all  know  that  there  are  cer- 
tainly proper  parties,  or  may  be  proper  parties,  other  than  the  mort- 
gagor and  the  mortgagee.  Subsequent  mortgagees,  of  course,  are 
proper  parties  in  order  to  cut  off  any  equity  of  redemption ;  and  while 
it  is  laid  down  in  the  supreme  court  of  the  United  States  that  an  inde- 
pendent controversy  between  the  mortgagor  and  a  third  party,  one 
involving  the  qaestion  of  paramonnt  titie,  is  not  to  be  litigated  in  a 
foreclosure  suit,  yet  all  those  things  which  simply  involve  matters- of 
lien  on  the  property,  whether  prior  or  subsequent,  may,  as  a  general 
rule,  properly  be  considered  in  such  a  suit.  Well,  that  case  being 
one  that  is  properly  in  this  court,  a  motion  is  made  to  consolidate  it 
with  a  prior  case,  a  case  brought  originally  by  the  Wabash  load.  It 
has  been  said  that  that  original  aotion  was  an  anomaly.  A  mort- 
gagor, before  default,  comes  into  a  court  of  equity  and  says  he  is  go- 
ing to  default,  and  wants  the  court  to  take  possession  of  its  property, 
the  mortgagee  saving  nothing.  It  may  be  it  is  not  a  common  action, 
and  yet  I  believe  it  ia  not  solitary  nor  the  first.  That  application 
presented  this  state  of  facts  to  the  court:  that  here  was  a  vast  prop- 
erty, running  through  several  states,  burdened  with  a  variety  of  local 
incumbrances  and  obligations,  whose  value  consisted  largely  in  its  be- 
ing preserved  in  its  entirety  and  with  all  its  oonneotions.    Split  up 
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ioto  a  hundred  fragments,  the  aggregate  valae'of  the  varied  fragments, 
it  was  contended,  would  be  as  nothing  compared  with  the  value  of 
the  single,  intact  property;  and  the  qnestion  was  pat  before  the  ooart 
-whether,  two  days  before  a  default,  when  various  rights  of  attack 
-would  arise  in  different  parts  of  this  territory,  the  court  might  antic- 
ipate and  take  possession  of  the  property,  and  presenre  it  intact,  in 
order  to  permit  the  general  mortgagee,  when  default  actually  occurred, 
to  file  ita  bill  for  foreclosure,  and  have  the  property,  as  aa  entirety. 
Bold  ?  While,  of  course,  there  were  matters,  in  respect  to  this,  of  doubt 
that  required  consideration, — and  we  did  consider  it  carefully, — ^yet 
both  of  ns  then  thought,  and  both  agree  now,  that  it  was  wise  that  it 
was  so  done,  and  that  the  court  properly  appointed  the  receivers. 

Immediately  after  the  filing  of  the  bill,  when  the  default  came,  the 
trofitee  in  the  general  mortgage  filed  a  cross-bill  to  foreclose  such 
mortgage,  and  that  cross-bill  is  pending  with  others.   ThB  object  of 
the  oross-bill,  and  the  object  of  this  original  bill  filed  in  the  state  court, 
is  the  same.  Of  coarse  the  query  naturally  arises,  what  is  the  necessity 
for  thu  last?  'If  there  was  jurisdiction  in  the  court  in  the  first  suit, 
what  is  the  necessity  of  the  second  ?   Speaking  for  myself,  I  think  the 
court  had  jurisdiction  over  the  first  bill ;  that  the  cross-bill  was  properly 
filed;  and  that  the  court  would  have  jurisdiction  to  proceed  to  a  de- 
cree in  that.    And  yet  I  cannot  say  that  it  was  unwise  to  Initiate  the 
second  suit,  because  here  is  an  original  bill  filed  in  the  state  court,  a 
court  of  unqaestionable  jurisdiction,  long  after  the  dahtnlt  had  oe- 
corred.   It  is  not  always  sufSoient,  to  be  snre,  that  the  court  has  ju- 
risdiction to  render  a  decree ;  it  is  also  often  well  to  have  the  proceed- 
ings SQoh  that  all  parties  interested  are  satisfied  that  it  has  jurisdic- 
tion, that  there  shall  be  no  doubt  existing;  because  a  doubt  tends  to 
check  bids  at  a  sale,  and  prevent  the  property  offered  for  sale  from 
realising  Its  full  vidne.  ^  Hence  I  see  that  there  was  a  propriety, 
while  I  do  not  think  there  was  a  necessity,  for  this  second  suit  com- 
menced in  the  state  court ;  and  yet,  that  having  be«i  commenced,  and 
having  been  transferred  to  this  court,  and  the  object  of  the  suit  in 
the  state  eonrt  and  the  cross-bill  in  the  fedenJ  eonrt  being  the  same, 
I  see  no  impropriety  in  oonBolidating  the  two  and  proceeding  with 
them  as  one  consolidated  case.    The  parties  are  the  same.    There  is, 
as  stated,  perhaps  a  technical  change  in  the  name  of  a  single  party 
or  two,  defendants  in  the  state  court,  yet  they  are  merely  substituted 
trustees  in  some  of  the  mortgages;  so  that  the  interests,  the  questions, 
the  controversies,  the  real  parties  are  identical  in  the  two  eases.  The 
order  will  therefore  be  made  for  a  consolidation. 

Of  course  this  cuts  off  no  qnestions,  as  to  any  particular  party 
made  defendant,  as  to  whether  he  is  properly  in  court.  He  can  still 
raise  any  qnestion  of  that  kind.  He  can  deny  that  the  controversy 
or  the  matter  which  is  chained  against  him  is  one  which  is  determin- 
able in  this  case.  Each  individual  defendant  has  his  right  to  come 
into  court  and  ohaUenge  the  propriety  of  the  proceeding  as  against  him. 
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All  we  hold  now  is  that  the  oases  an  properly  hefore  ns,  and  that, 
vith  the-onityof  interest  and' the  unity  of  qaestions  and  the  identity 
of  parties,  the  motion  to  consolidate  is  proper,  and  should  be  bxis" 
tained;  and  it  is  so  ordered. 

ToB^T,  J.,  eonenrs. 


Lauderdale  Go.  v.  Fostbb. 
{OtratU  Oourt,  W.  D.  Tennestee.   April  9. 1885.) 

JuRiSDicnoTi— Eqoitt — Set-Oft — Statk  and  Federal  Jdiximeuts. 

Tbe  relation  between  the  state  and  federal  courts  imposes  a  restriction  upon 
the  equity  powers  of  either  ia  setting  off  n  jucJgmeDt  of  the  one  afaiost  a  judg- 
ment of  the  other.  Where,  therefore,  a  federal  court  of  equity  is  asked  to  set 
aside  the  satisfactioo  of  a  state  judemeut  at  law  or  to  determiae  equitable 
defeiues  to  that  judgment,  as  a  prehminaTy  to  a  decree  of*set-ofr  against  a 
Judgment  of  the  federal  court  itself,  the  parties  will  be  sent  to  a  state  court  of 
competent  jurisdiction  to  settle  their  controversy,  and  In  the  mean  time  the 
federal  Judgment  will  be  stayed. 

In  Equity. 

Metcalf  dt  Walker  and  Thomas  Steele,  for  j^intiff. 
Myers  d  Sneed,  for  defendant. 

HAMuoNn,  J.  Tbe  defendant  holds  the  balance  of  a  jadgment  at 
law  in  this  conrt  against  the  plaintiff*  which,  after  adjnstmg  the  mat- 
ter of  credits  -claimed  in  the  manner  indicated  by  this  court,  on  con- 
sideration of  the  master's  report,  amounts  to  $3,052.68.  This  judg- 
ment he  is  seeking  to  enforce  by  mandamut.  The  plaintiff  claims  a 
judgment  against  the  defendant  in  the  circuit  court  of  Lauderdale 
county  for  $1,870.51.  This  bill  is  filed  to  set  off  one  judgment  against 
tbe  other,  and  to  adjust  certain  disputee  as  to  credits  claimed  by  the 
plaintiff  and  denied,  which  latter  feature  has  been  determined  on  er- 
oeptions  to  tbe  master's  report,  and  need  not  be  farther  noticed.  It 
alleges  that  the  defendant  is  insolvent,  and  that  the  plaintiff  has  no 
opportunity  to  enforce  its  judgment  by  execution.  There  would  be 
no  doubt  about  the  plaintiff's  right  to  this  relief,  and  no  difftonlty  in 
granting  it,  but  for  the  fact  that  on  the  records  of  the  state  court  the 
jadgment  appears  to  have  been  ^'satisfied'*  by  a  levy  upon  and  sale  of 
defendant's  land  under  an  execntion  which  issued  on  the  judgment. 
3  Meigs'  Dig.  (2d  Ed.)  §  2490.  The  bill  states  this,  and  seeks  to 
avoid  its  effect  by  invoking  the  eqnitaUe  powers  of  this  oourt  to  set 
Aside  the  entry  of  satisfaction,  becanse,  as  is  alleged,  the  sale  was 
void,  and  the  plaintiff  took  no  title  to  the  land,  by  reason  of  certain 
irregularities  and  defects  which  the  bill  points  out.  1  Meigs'  Dig.  (2d 
Ed.)  §  516 ;  2  Meijgs'  Dig.  §  1758.  It  further  alleges  that  the  plain- 
tiff dijaolaims  all  title  nnder  the  execution  sale;  that,  becanae  the  pxo- 
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ceeding  was  -void,  it  has  never  taken  any  steps  ta  recover  poseession; 
that  the  defendant  remains  in  possession,  and  has  mortgaged  the 
land  for  its  fall  valae;  and  that  the  mortgi^e  wonld  nov  absorb  the 
property,  on  which  the  judgment  is  not  now  a  lien,  the  statutory  time , 
for  the  lien  having  long  since  expired. 

The  answer  of  defendant  neither  admits  nor  denies  the  invalidity 
of  the  sale,  but  insists  that  the  plaintiff  mnst  stand  by  its  title  to  the 
land;  that  the  proof  shows  there  is  no  judgment,  it  having  been  sat- 
isfied of  record;  and  that  the  plaintiff,  having  appropriate  remedies 
to  recover  possession,  cannot  now  claim  further  satisfaction  through 
a  set-off.  It  also  sets  up  certain  equitable  defenses  against  the  judg- 
ment, arising  out  of  the  fact  that,  under  oar  state  revenue  system,  it 
was  proeored  against  defendant  as  a  surety  on  the  ooonty  tax  collect- 
or's bond,  in  a  summary  way,  without  any  notice  to  him,  and  only  on 
notice  to  the  defaulting  collector,  and  that,  under  those  statutes,  as 
such  surety,  he  was  entitled  to  certain  advantages  and  privileges  wbich 
have  been  dmied  to  him  by  the  plaintiff,  whereby  the  judgment  itself 
IB  void;  and  a  eourt  of  equity  will  not  enforce  it. 

The  court  concedes  very  fully  the  principle  that  equity,  in  exercis- 
ing its  powers  to  set  off  one  judgment  against  another,  requires  that 
the  plaintiff's  judgment  must  be  a  suluisting  claim  capable  of  en- 
forcement, and  that  if  there  be  any  obstraotion  to  it  the  court  will 
not  interfere,  but  leave  the  parties  to  their  mutual  l^al  rights.  Wat. 
Set-off,  p.  380,  §§  349-855.  But  this  must  be  nnderstood  as  sub- 
ject to  the  power  of  a  court  of  eqnity  to  inquire  into  and  remove  the 
obstruction  in  a  proper  case  for  equitable  jarisdiction  in  that  behalf. 
Id.  If  this  ease  were  in  the  equity  court  of  the  state,  and  both  judg- 
ments were  those  of  the  state  eourt  of  law,  or  if  both  judgments  were 
those  of  a  federal  court,  neither  court  of  equity  could  have  any  dif- 
fienlty  in  dedding  the  question  here  raised.  If  a  proper  ease  has 
been  made  for  the  plaintiff,  the  satisfaction  would  be  set  aside,  the 
judgment  reinstated,  and  the  set-off  declared;  or,  on  the  other  hand, 
if  there  be  any  validity  in  the  equitable  defenses  set  up  by  defendant, 
the  oourt  would  give  effect  to  them  by  refusing  the  set-off  and  re- 
skaining  by  injunotion  any  farther  vexation  on  aecoant  of  a  void 
judgment.  Thus  oomplete  equity  wonld  be  meted  out  to  these  par- 
ties. 

As  it- is,  however,  this  federal  court  of  equity  has  no  jurisdiction  to 
Boratinise  the  reoords  of  a  state  court,  oorrect  them  by  settii^  aside 
an  entry  of  sat^aotion  appearing  thereon,  and  adjudicating  upon  the 
validity  of  the  proceedings,  to  bind  these  parties  in  a  matter  like  this. 
Of  coarse  it  could,  whenever  the  matter  came  up  in  litigation,  deter- 
mine whether  any  title  to  the  land  had  passed  orany  controversy  over 
or  involving  the  title;  but  that  is  not  what  we  are  asked  to  do;  we 
are  asked  to  vacate  a  satisfaction  of  record,  re-establish  a  judgment 
of  a  state  oourt,  and  satisfy  it  by  a  set-off;  wbich,  I  think,  we  cannot 
assume  to  do.   On  the  other  hand,  neither  can  we  inquire  into  and 
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adjudicate  upon  the  equitable  defenses  Bet  ap  in  behalf  of  d^endant 
to  the  jddgment.  for  the  same  reason  preoisely,  and  because  we  are 
forbidden  by  statute  to  enjoin  a  state  judgment  or  execution.  Bev. 
St.  §  720.  This  statute  is  the  declaration  of  a  principle  which,  neces- 
sarily, must  prevail  to  preserve  harmony  in  our  system  of  govern- 
ment, and  snbstantiaUy  controls  this  court  to  refuse  its  relief  both  to 
the  plaintiff  and  defendant  in  this  matter  of  dealing  with  the  state 
judgment.  So.  too,  the  state  court  of  equity  cannot  enjoin  the  fed- 
eral judgment  we  have  here,  or  otherwise  interfere  with  it. 

At  first  it  seemed  to  me  that  the  logical  but  unfortunate  result  of 
this  situation  would  be  to  dismiss  this  bill;  but  on  reflection  i  am 
satisfied  that  would  be  wrong.  It  would  defeat  ihe  plaintiff  in  the 
collection  of  its  debt,  for  which  it  already  has  a  judgment,  and  prima 
facie  a  valid  one,  if  it  has  not  beeu  satisfied.  It  would  allow  an  in- 
solvent debtor,  while  still  in  possession  of  the  land  sold  under  execu- 
tion, to  keep  the  land  and  deny  the  debt,  and  by  a  mortgage  to  dis- 
place the  judgment,  levy,  and  sale,  l^he  defendant  woold  collect  his 
money  from  the  plaintiff  and  render  its  claim  against  him  kuitless, 
no  matter  how  just,  for  this  is  all  with  which  he  has  to  pay.  How- 
ever, the  accidents  of  this  particular  case  should  not  control  our  judg^ 
ment  here.  The  true  principle  is  that  our  duplex  system  of  govern- 
ment has  imposed  upon  our  state  and  federal  courts  of  equity,  in  their 
relation  to  each  other  in  this  matter  of  dealing  with  judgments  at 
law,  restrictions  upon  their  respective  equitable  powers  which  other- 
wise would  not  exist.  To  do  complete  equity  between  the  parties 
here,  for  example,  requires  essentially  the  concurrent  <uid  oo^opera- 
tive  action  of  both  a  state  and  feder^  court,  while,  under  ordinary 
circumstances,  either  court  could  give  full  relief.  By  sending  these 
parties  to  the  state  courts,  to  take  within  a  reasonable  time  such 
action  as  they  may  be  advised  to  Bottle  their  controversy  over  the 
state  judgment,  we  do  no  violence  to  the  comity  between  the  coui^s, 
and  usurp  no  intolerable  jurisdiction;  while,  in  the  mean  time,  we 
can  stay  our  own  judgment  and  await  a  settlement  of  that  contro- 
versy in  a  court  of  competent  jurisdiction.  But  since  the  defendant's 
judgment  against  the  plaintiff  must  foe  collected  by  taxation,  which, 
under  our  process,  is  a  very  slow  proceeding,  I  do  not  think  it  proper 
to  delay  the  levy  and  collection  of  the  money,  but  direct  that  it  shall 
be  paid  into  the  registry  of  the  court,  to  be  invested  and  held  for  the 
party  to  whom  we  may  ultimately  deoree  it.  The  only  objection  is 
that  this  may  be  imposing  a  tax  on  the  county  which  it  posaibly  need 
not  levy,  but  that  is  largely  its  own  fault  in  not  sooner  taking  the 
necessary  steps  to  vacate  the  satisfaction  of  its  judgment.  Besides, 
the  sum  is  not  large,  and  if  the  money  goes  back  into  its  treaaory,  it 
will  be  in  exoneration  of  future  taxes,  and  no  great  harm  is  done. 
The  surplus  must,  of  course,  be  paid  to  defendant.  Either  party  may 
have  leave  to  apply  for  further  directions.   Deoree  aecosdiogly. 
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St.  hoxna,  K.  G.  &  C.  B.  Go.  v.  Dewexs  and  others.' 

{Virciat  Churi,  E.  D.  Mitiouri.  March  28,  1686.) 
1.  APPOrNTMKNT  OF  RbOEITKR  OF  UHOCOnPIED  RAILWAY  PnOPERTT  WHERE  POS- 

BEBBioN  ASD  Title  are  in  Dispute. 

Where  the  title  to  aQ  UDOsed  railroad  track  fs  in  dispute,  and  both  parties  to 
the  coQtroTersv  claim  poaaesston,  and  neither  is  in  actual  phTsicat  posseBslon, 
acourt  of  equity  will  not  interfere  in  a  suit  to  quiet  title  by  appointiog  a  re- 
ceiver, even  where  Uie  defendant  has  attempted  to  take  forcible  possession, 
until  the  richt  to  possession  is  established  at  law. 
3.  Bahb. 

SamAlSt  that  the  proper  way  In  such  cases  Is  to  establish  both  title  and  pos- 
aeulon  at  law. 

Bill  to  Quiet  Title.   Motion  to  appoint  a  receiver. 

The  bill  states,  among  other  things,  that  the  defendant  has  at- 
tempted to  take  forcible  possession,  and  prays  for  an  injunction,  and 
the  appointment  of  a  receiver  to  take  charge  of  the  property  in  dispute, 
pen^g  the  proceedings  herein,  or  antil  the  farther  order  of  the  ooart. 

Noble  <&  Orrick,  for  complainant. 

Fairish  A  Jones^  for  defendants. 

Bbeweb,  J.,  {orally.)  In  this  matter,  Brother  Noble,  which  you 
and  Mr.  Orrick  presented  yesterday,  we  have  read  your  briefs  and 
listened  to  yoar  arguments  with  a  great  deal  of  interest  and  pleasure, 
as  we  always  do,  but  it  seems  to  us  they  beg  the  important  question, 
a  question  yet  unsettled,  and  that  is  the  question  of  possession.  A. 
party  in  conceded,  open,  notorious,  actual  poaaession  is  entitled  to 
have  that  possession  protected  in  a  court  of  equity  as  well  as  in  a 
court  of  law;  but  upon  the  afiSdavits, — I  do  not  want. to  say  that 
yoor's  do  not  make  a  case  in  yoar  behalf,  yet  they  are  oohtradicted 
by  the  affidavits  of  the  defendants, — it  impresses  myself  and  my 
Rfotber  Treat  that  this  question  of  possession  is  as  yet  unsettled. 
It  ia  a  disputed  fact.  It  is  a  thing  which  you  cannot  proceed  upon 
as  a  basis  from  which  to  build.  If  it  was  settled, — if  we  thought  that 
the  posseBsion  was  establi^ed,  and  that  here  A.,  B.,  and  G.  were,  in 
the  manner  yon  indicate,  undertaking  to  crowd  you  out  of  possession, 
why,  it  would  impress  us  very  differently  from  what  it  does  now.  I 
can  understand  how,  for  instance,  in  a  building — your  own  home — you 
are  in  it ;  your  family  is  there ;  possession  is  actual ;  it  is  opea,  it  is 
notonous;  and  anybody  who  attempts  to  interfere  therewith  meets 
the  matter  of  possession  an  established  fact.  If  it  is  a  piece  of 
land  upon  which  there  is  no  improvement, — an  open  quarter  section  of 
land,  or,  as  in  this  case,  a  track  over  which  no  trains  have  been  run 
for  the  last  year  or  two ;  a  sort  of  dead,  empty,  open  property  that  is 
not  tangibly,  physically  occupied, — it  impresses  me,  and  impresses  my 
Brother  Tbbat,  (and  in  that  we  agree  very  positively,)  that  the  right 
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to  poBsession  shoald,  by  some  legal  proceeding,  be  established  before 
any  further  action  is  taken. 

Of  course,  in  an  ordinary  action  at  law>  the  right  to  poasession  can ' 
be  settled.  I  do  not  mean  to  say  you  have  not  possession,  and  that 
these  gentlemen  on  the  other  side  are  not  trespassing  upon  that,  but  it 
does  impress  ns  that,  upon  the  affidavits,  there  is  that  doubt  han^ng 
over  the  question — ^that  uncertainty  as  to  your  possession — which  for- 
bids the  court  interfering  in  the  summary  way.  Of  course  we  would 
like  to  do  everything  in  our  power  to  prevent  any  physical  violence, — ^ 
a,nj  lawless  acts ;  and  if  this  case  stood  alone  by  itself,  with  never  a' 
chance  of  another  to  follow  it,  we  might,  on  the  suggestions  and  ar- 
guments you  have  made,  feel  we  were  doing  society  good  by  taking 
possession.  Yet  the  action  we  take  upon  this  matter  will  lie  before 
us  as  a  precedent  in  the  future,  and  to  that  extent,  at  least,  limits 
our  discretion.  So  far  as  the  possession,  in  the  first  instance,  of  the 
Forest  Park  Railroad  Company  is  concerned,  it  is  unc^uestioned.  It 
built  the  road;  it  was  in  possession;  did  the  work ;  procured  and  laid 
the  iron.  Now,  whether  its  possession  has  been  ever,  in  fact,  trans- 
ferred to  you,  is  one  of  those  questions  which  we  think,  on  affidavits, 
is  not  clear.  The  corporation,  as  a  corporation  acting  through  its 
directors,  never  traosfened  possession.  No  officer  of  the  court  ever 
transferred  possession.  Ton  do  say  that  Mr.  Shultz,  vice-president 
and  acting  manager,  did  transfer  possession, — we  can  only  speak 
from  what  is  developed  in  the  affidavits  here,  and  from  that  it  would 
seem  to  us  as  though  he  had  forgotten  the  obligations  of  consistency, 
and  had  trifled  with  one  or  other  of  the  parties  in  interest, — yet  it 
does  not  seem  to  us  that  you  have  established  that  actual,  indisputa- 
ble, acquiesced  possession  which  puts  you  in  a  position  where  you  can 
invoke  the  power  of  this  court  for  its  protection.  We  think  that  the 
true  way  for- you  is  to  first  establish  your  legal  title  to  that  posses- 
sion. If  the  charge  had  been  made  here  the  other  day  that  these 
defendants  were  lively  to  take  up  the  iron  and  carry  that  away,  and 
thus  destroy  the  property,  why  that  would  have  put  the  qnes^on  in 
a  different  shape  before  us.  But  that  was  not  suggested.  It  does 
come  before  us  in  the  light  that  possession  to-day  is  of  value;  not 
that  either  party  is  going  to  take  up  the  track  and  destroy  the  prop- 
erty as  a  property,  but  that  there  are  other  matters  not  fully  devel- 
oped in  the  testimony, — some  supposed  advantage  in  present  posses- 
sion in  reference  to  other  outside  connections. 

While  we  should  like  to  do  all  possible  to  preserve  the  public  peace 
under  the  circumstances,  yet  we  do  not  feel  that  the  case  is  so  clearly 
presented  to  us,  in  respect  to  your  actual  p(»3ession,  that  we  ought 
to  initiate  the  plan  of  appointing  a  receiver, — dispossessing  both  par- 
ties; for,  if  we  put  the  property  in  the  possession  of  a  receiver,  it 
looks  to  us  very  much  as  though  we  would  have  a  receiver  taking 
charge  of  a  piece  of  dead  property  like  an  open  quarter  section  of 
land,  and  just  put  in  his  possession  for  the  sake  of  keeping  the  par- 


Dgi  ized  by  Google 


4 


^  BLAIB  0.  ST.  LOUIS,  H.  *  X.  B.  00.  5S1 

ties  who  claim  it  ont  of  posseesioD, — a  receiver  who  coold  not  do  any- 
thing with  it,  who  could  not  baild  the  road,  who  coald  not  operate  it 
becanee  there  is  no  rolling  stock,  and  no  connection  with  any  other 
road,  aaid  no  opportunity  of  doing  anything,  but  simply  pat  in  pos- 
eession  to  keep  yonr  client,  and  Ur.  Davis'  olient  oatside,  and  hold 
it  while  yoa  proceeded  to  litigate  the  title  and  right  to  poaaessiou. 

We  think  the  true  way  is  that  the  question  of  title  and  possession 
should  be  settled  fay  an  action  at  law,  and  that  will  end  all  eontro- 
versy.  We  have  looked  at  it  for  the  last  two  or  three  days,  on  these 
different  facts,  in  all  the  lights  and  slmdes  suggested,  and  we  feel  con- 
strained to  deny  the  application  for  a  receiver.  Mr.  Brother  Tbeat 
suggests,  if  we  should  earzy  this  to  the  extent  to  which  yon  claim,  we 
should  be  bavii^  this  eoart  poshing  the  doctrine  of  receivership  to 
the  extent  of  making  ns  jastiMs  of  l^e  peace,  and  issmng  peace  wat^ 
rants. 


Blaib,  Trustee,  v.  Sr.  Louis,  H.  ft  E.  B.  Co.  and  others.  (Nobton, 

Intervenor.^) 

{OfreuU  Cowt,  B.  D.  MiutmrL  March  19. 1865.) 

L  Beceivers— AirrE-RBCEiTEsainp  Debts— Attobnbts'  Fees. 

A  claim  of  an  attoraeT-  agatiut  a  railroad,  for  fees  earned  a  year  and  a  bait 
before  the  aK>ointnient  <^  a  reoatver,  la  not  entitled  to  ax^prnagmoo. 

2.  BUaB—AlTOIUUBTB'  S^LAItT. 

Where  the  annual  salaiy  of  tho  attorney  of  a  railroad  falls  due  only  a  short 
time  before  the  road  is  placed  in  the  hands  of  a  receiver,  hla  claim  against  the 
company  1b  entitled  to  priority  over  Uiat  of  mortgage  bondholdeEs. 
8.  Bam-^ATiOBrT  o*  JuDewurr  Acunrev  Road. 

One  who  pays  a  judgment  againet  a  railroad  company  a  few  weeks  before 
the  appointment  of  a  receiver,  uuder  an  agreement  that  the  amonnt  so  advanced 
shall  be  r^wld  by  the  company,  is  not  entitled  to  priority  over  bondholders. 

In  Equity.   Exceptions  to  master's  report. 
Tkeo.  O.  Case,  for  complainant. 
John  O^Orady,  for  receiver. 
James  Carr,  for  intervener. 

Bbbwbr,  3.,  (orally.)  In  the  exceptions  which  have  been  argued 
to  the  reports  of  the  master  in  the  case  of  Blair  against  St,  Louis, 
Hann^xU  d  Keokuk  Railroad,  the  first  that  I  shall  notice  is  that  in 
the  case  of  Norton  against  Bailroad  Company^  where  three  sets  of 
claims  Were  presented. 

The  first  was  for  services  as  special  attorney  in  two  or  three  cases, 
a  year  and  some  months  prior  to  the  appointment  of  the  receiver, 
amounting  to  f  185.    The  master  disallowed  that;  that  is,  he  reoog- 

iReported  by  BenJ.  F.  Rex,  Esq.,  of  the  fit.  Loois  bar. 


Dgi  ized  by  Google 


nOBBAL  BBPOBTEB. 


nized  it  as  a  claim  against  the  companj,  bnt  refnsed  to  give  U  prior- 
ity over  the  mortgages.  In  that,  I  think  that  he  was  right.  While, 
of  conrae,  as  we  in  the  profession  all  agree,  lawyers  are  benefaetorB 
to  the  race,  and  entitled  to  speoial  oonsideration  at  the  hands  of  any 
intelligent  tribunal,  yet  I  think  that  the  lawyer  who  waits  a  year  and 
a  half  before  oolleoting  his  fees  is  guilty  of  great  negligenoe.  He 
certainly  presents  no  equitable  claims  for  preference. 

The  second  claim  is  for  salary  for  the  year  prior  to  the  appoint- 
ment of  the  receiver.  The  master  finds,  and.  that  fact  is  not  chal- 
lenged, that  he  was  to  be  paid  a  salary  of  a  thousand  dollars,  payable 
at  the  end  of  the  year,  which  amount  became  due  just  before  the  ap- 
pointment of  the  receiver;  and  it  is  insisted  on  the  part  of  the  bond- 
holders that  that  is  not  a  claim  of  a  character  to  be  recognized  and 
awarded  priority;  in  other  words,  that  the  services  of  an  attorney 
are  not  necessary  to  the  operation  of  a  railroad.  The  counsel  seemed 
to  liken  this  to  the  rulings  under  that  statute,  in  force  in  some  states, 
making  a  railroad  company  responsible  to  one  employe  for  the  neg- 
ligence of  a  co-employe.  Bnoh  statute  has  been  held  to  refer  only  to 
that  negligence  which  occurs  in  the  management  of  the  trains,  the 
actual  operation  of  the  road,  something  which  is  attended  with  pecnl- 
iar  risk,  and  so  justifying  an  exception  to  the  general  rule  of  mas- 
ters* liability.  It  does  not  seem  to  me  that  in  that  idea  is  to  be 
found  the  true  test.  I  think  that  whatever  is  necessary  in  the  ordi- 
nary administration  of  the  affairs  of  the  corporation,  comes  within 
the  spirit  of  the  decisions  of  the  supreme  court;  and  that  an  attor- 
ney's services  are  thus  necessary  is  very  clear.  That  exception  made 
by  the  bondholders  will  be  overruled,  and  the  allowance  sustained. 

The  third  arises  upon  these  facts.  It  appea;;s  that  this  gentle- 
man, the  attorney  of  the  road,  paid  off  sundry  jndgments,  rendered 
before  justices  of  the  peace,  against  it,  paid  certain  claims  for  wages, 
and  for  stock  killed,  etc.,  and  paid  them  under  an  arrangement,  be- 
tween himself  and  the  president  of  the  company,  that  the  money  thns 
advanced  by  him  should  be  repaid  by  the  company  on  the  first  of  Jan- 
uary, 1884.  This  was  only  a  few  weeks  before,  the  appointment  of 
the  receiver,  and  his  claim  is  that,  having  paid  these  liabilities  of  the 
company,  at  its  instance,  under  a  contract  by  which  repayment  to  him 
was  to  be  made  at  a  time  within  less  than  six  months  before  the  ap- 
pointment of  the  receiver,  sUch  debt  should  be  preferred  to  the  mort- 
gage. We  do  not  think  so.  It  amounts  simply  to  this:  He  loaned 
the  company  so  much  money,  but  the  bondholders  had  loaned  theirs 
long  before,  and  loaned  it  secured  by  a  lien.  If  he  had  taken  a  mort- 
gage at  the  time  of  making  this  loan,  and  thus  obtained  a  lien,  no 
one  would  contend  that  he  thereby  obtained  priority  oyer  the  earlier 
loan.  That  is  all  this  transaction  amounts  to.  He  loaned  so  much 
money  to  the  company,  but  did  not  take  a  lien.  Now  he  asks  that, 
not  having  taken  a  lien,  and  having  loaned  the  money  a  few  weeks 
before  the  appointment  of  the  receiver,  that  he  should  obtain  priority 
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over  those  who  loaned  money  three  or  four  years  or  more  ago  and 
then  took  a  mortgage.  All  the  ezceptiooB  in  this  case  of  Korton's 
will  be  OTeiraled. 


BiJOB,  Trastee,  v.  St.  Louis,  H.  &  E.  B.  Co.  and  others.  (Nobton, 

■  Intervenor.') 

(Cirevit  Court,  E.  D.  Miwuri.   March  19, 1885.) 
RBCKITKItV— AKTB-REOBITBRmiP  DBBTS— SiTBKTT  ON  APFBAL-BOND. 

Where  a  Judgment  is  recovered  igKuai  m  railroad  companj  ia  an  Inferior 
court  upon  a  claim  not  entitled  to  priority^  and  an  appeal  u  taken,  and  the 
company's  attorney  goes  on  the  appeal  bond,  and  a  receiver  of  the  road  is 
thereafter  appointed,  and  after  his  appointment  a  judgment  is  recovered  in 
the  appellate  court  against  the  company  and  the  attorney,  and  the  latter  pays 
It,  hla  claim  la  entitled  to  no  priority  over  that  of  mortgage  bondheldan. 

In  Equity.   Exceptions  to  master's  report. 
It  appears  that  the  interrenor  paid  the  judgment  refeired  to  in  the 
opinicm  of  the  court. 

Theo.  G.  Case,  for  complainant. 

John  O'Qrady,  for  receiver. 
James  Carr,  for  intervenor. 

Bbbwbb,  3.,  {orally,)  The  other  ease  of  Norton  against  Jlu  Same 
Road  presents  a  different  state  of  facts.'  There,  the  same  gentleman, 
who  was  attorney  for  the  road,  at  the  instance  of  the  presid^t,  went 
Borety  on  appeal-bonds.  Cases  were  pending  before  a  jastice  of  the 
peace  in  the  latter  part  of  1873,  a  few  months  heiare  the  appoint- 
ment  of  the  receiver,  and  after  judCTaent  there  the  company  appealed, 
and  he  signed  the  appeal-bcAids.  The  eases  went  to  the  circuit  court 
of  the  state,  and  on  trial  there,  after  the  receiver's  appointment,  judg- 
ments were  rendered  against  the  company,  and  against  him. 

Well,  not  one  of  the  claims  sued  on  before  the  justice  would  be  en- 
titled to  priority.  They  date  back  two  or  three  years  before  the  ap- 
pointment of  the  receiver,  and  it  would  be  strange  if,  when  the  claims 
in  the  first  instance  were  not  of  a  character  entitled  to  priority  over 
a  secured  and  registered  indebtedness,  that  an  attorney  of  the  road 
could,  by  simply  giving  his  services  as  surety  on  appeal-bonds,  in- 
directly secure  the  payment  of  those  claims  in  priority  to  the  mort- 
gage debts.  We  think  the  ruling  of  the  master  in  that  was  correct, 
and  the  exception  will  be  overruled. 

iReported  by  Benj.  F.  Bex,  Esq.,  of  the  Ht.  Lnuift  bar. 

s  See  other  case  of  same  tUle,  which  was  decided  immediately  before  this  one. 
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Blaib,  Trasiee,  v.  St.  Lodzs,  H.  &  K.  B.  Go.  and  others.  (Gbsbhk, 

Intervenor.^) 

{Circvit  OouTt,  E.  D.  MUaouri.    March  19,  1885.) 

HORTOAOBS -~  SURRBNDBR  OF  BONDS  niDBR  ScALIHO  ARRANGEMEKT— LiP.N  FOR 
POBTION  OF  RbDDCBD  IVDBBTBIlNBaa,  FOB  VBIOH  NbW  BoOTM  WBRB  BOT  IS- 
SUED. 

The  indebtedness  of  a  railroad  was  scaled  down, — old  mortgage  bonds  wera 
surrendered,  and  new  issaed.  A  creditor  surrendered  his  bonds,  and  received 
new  ones  for  all,  except  a  sniall  portion,  of  the  reduced  indebtedn^  to  him. 
No  bond  was  issued  for  it,  because  no  bond  was  issued  for  so  email  a  sum. 
Heid,  that  sold  creditor  is  entitled  to  a  Den,  equal  to  that  of  otlier  mortgage 
crediton,  for  the  whole  mnoont  due  him. 

ExoeptioDB  to  Master's  Beport. 

Theo,  O,  Qfltet  for  oompiainaiit. 

John  O'Oradyf  tot  receiver, 

Fogg  db  Hatch  and  James  Carr,  for  intervenor. 

B&BWBB,  J.,  (orally.)  In  the  case  of  Greene  against  The  Railroad 
this  state  of  facts  is  presented :  It  appears  that  this  gentleman  held 
at  one  time,  I  think,  $20,000  of  bonds.  (I  may  not  have  the  figures 
oorreotly.)  The  indebtedness  ^ras  scaled  down,  and  new  bonds  were 
issued.  He  surrendered  his  old  bonds,  and  received  new  bonds  for  a 
portion  of  that  amount;  but  there  was  a  fraction  over,  $600  or  $600, 
and  no  bonds  apparently  issuing  for  that  limited  sum,  he  holds  that 
claim  unadjosted,  or  rather  unsecured  by  a  bond.  The  master  has 
allowed  this  as  a  claim  against  the  company,  but  holds  that  it  is 
inferior  to  the  mortgage, — this  new  mortgage  that  was  created  at  the 
time  the  debt  was  scaled  down.  In  that,  we  think  he  is  mistaken; 
that  as  Mr.  Greene  held  the  amount  of  the  original  indebtedness — 
$20,000 — as  a  prior  and  secured  debt,  and  surrendered  it  for  the  mere 
purpose  of  having  the  indebtedness  scaled  down,  he  is  entitled  for  all 
of  the  reduced  oblation  to  come  in  with  the  present  bondholders  on 
the  same  standing;  that  although  he  has  an  amount  here  of  $500, 
— not  enough  to  make  a  full  bond, — ^yet  his  debt  in  equity  stands  on' 
the  same  footing  as  that  of  those  who  have  received  bonds.  So  in 
that  respect  the  exception  will  be  sustained,  and  the  debt  will  be  held 
to  be  of  equal  lien  with  the  mortgage  debt,  and  paid  oat  of  the  pro- 
ceeds of  the  sale,  the  same  as  the  other  mortgage  obligations. 

i  Aeported  by  Benj.  F.  Kez,  Esq.,  of  the  St.  Louia  bar. 
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Ebllooo  and  others  v.  Boor  and  others. 

{(Hrtiuit  Oourt,  W.  J).  Michigan,  S.  D.   March  30,  1886.) 

1.  AeHzaKHBBT  FOB  Bbnepit  op  Obeditors  —  How.  St.  Mich,     8739,  8744  — 
Frauddijeht  Prepkiienceb. 

A  creditor  in  Michigaa  may  take  socarity  by  mortgage,  or  otherwise,  from 
an  ioaolTeat  debtor,  with  knowledge  of  his  flnaocial  weakness,  so  lone  as  the 
creditor  bag  no  ootice  or  knowledge  that  the  debtor  contemplates  maRing  an 
alignment,  but  the  security  must  be  ^ven  at  the  initance  of  the  creditor,  be 
duly-  deUrered,  and  lu  must  IwTe  no  notice  or  knowledge  ^  any  fraudulent 
purpose,  within  the  meaning  of  the  statute. 
2  Guum — Chattel  Moktoaoes  Held  Yoid. 

When  an  insolveut,  at  liia  own  iDatBDce  and  convenfencfl,  voluntarily  gives 
some  of  his  creditors  security,  it  is  at  once  a  suspicious  circumstance,  and  if 
followed  within  a  short  time  by  an  assignment,  the  conclusion  will  be  justified, 
in  the  absence  of  other  controlling  circumstances,  that  both  were  contem- 
plated, and  should  be  deemed  in  law  one  transaction ;  and  such  secuxities  will 
be  held  void.  Cliattei  mortgages  hdA  void. 

In  Eqnity. 

Smitkt  Ninu,  Hoyt  A  £rwin,  for  oomplainaniB. 

NorrU  d  VM,  for  defendants,  Boot  &  Go. 

Mitekellt  BeU  ds  McGarryy  tor  defendants.  Stone  &  Porter. 

WrrHBY,  3.  Kellogg  &  Co.,  the  complainants,  are  creditors  of  El- 
len H.  Stone,  who,  on  the  tenth  of  March,  1884,  signed  two  chattel 
mortgagee  oovering  her  entire  stock  of  goods,  in  Portland,  Ionia 
ooonty:  one  to  her  father-in-law,  Darina  Stone,  of  that  place,  for 
$6,176.90;  the  other  to  the  defendants.  Boot  &  Oo.,  of  Detroit,  for 
¥4,778.63,  aggregating  aboat  $11,000.  Her  husband,  Allen  Stone, 
was  her  man  of  basinesa,  who,  aa  her  agent,  managed  the  store  and 
eondncted  her  affairs.  He  had  the  mortgages  prepared,  took  them 
to  Mrs.  Stone  to  be  executed,  and  when  she  had  signed  them,  they 
were  handed  back  to  him,  one  to  be  filed  in  the  town  clerk's  office, 
the  other  to  be  handed  to  Barius  Stone.  Neither  of  the  mortgagees 
were  present,  or  knew  that  the  mortgages  had  been  prepared  or  signed 
nntiia  uibseqnent  day.  Alien  Stone  had  them  in  bis  possession  un- 
til March  17th,  at  about  5  o'clock  p.  u.,  when  he  lodged  them  in  the 
proper  office  to  be  filed.  In  the  mean  time  he  bad  caused  to  be  pre- 
parod  a  common-law  assignment  for  the  benefit  of  Mrs.  Stone's  cred- 
itors; had  conferred  with  the  defendant  Porter,  and  procured  his  as- 
sent to  act  as  the  assignee.  From  the  clerk's  office,  after  filing  the 
mortgages,  Allen  Stone  proceeded  directly  to  the  store,  and  within 
two  honrs  the  ass^ment  was  ezeeated  and  delivered  to  Porter,  to- 
other with  the  assigned  property. 

The  bill  of  complaint  sets  up  the  facts  in  the  case,  and  prays  that 
the  mortgages  be  declared  void ;  that  the  assignee  be  enjoined  from 
paying  them;  that  a  receiver  be  appointed  to  take  charge  of  the 
assigned  property,  and  enforce  the  trust.  There  is  also  a  prayer  ior 
general  relief.   On  the  motion  for  an  injunction  and  for  the  appoint- 
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znent  of  a  receiver,  both  were  refused,  bat  the  caaae  was  retained  for 
hearing  upon  the  merita. 

The  statute  of  this  state  declares  that  all  common-law  assignments 
which  give  a  preference  to  one  creditor  over  other  creditors  shall  be 
"void."  How.  St.  §  8739.  The  deed  of  assignment,  on  its  face,  is 
not  open  to  the  objection  that  it  gives  a  preference;  but  it  is  claimed 
that  the  transaction  of  Mrs.  Stone,  touching  the  mortgages  and  the 
assignment,  manifest  an  attempt  to  evade  the  statute,  and  should  be 
considered  as  one  transaction.  The  supreme  court  of  Michif3[an  has 
given  construetion  to  the  statute  in  question  as  regards  some  of  its 
bearings  on  this  case:  The  provision  already  alluded  to.  "that  all 
assignments,  commonly  called  common-law  assignments,  for  the  ben- 
efit of  creditors,  shall  be  void  unless  the  same  shall  be  without  pref- 
erences as  between  snob  creditors."  And  the  sixth  section  of  the 
act,  (How.  §  874^)  which  reads : 

"In  case  there  shall  be  any  fraud  in  the  matter  of  said  assignment,  or  in 
the  execution  of  said  trust,  or  if  the  assignee  shall  fail  to  comply  with  any  of 
the  provisions  of  this  act,  or  fail  or  neglect  to  promptly  and  faithfully  execute 
said  trust,  any  person  interested  therein  may  file  his  bill  in  the  circuit  court 
in  chanceiy  ot  the  proper  county  for  the  enforcement  of  said  trust,  and  the 
oourtt  in  ito  discretion,  may  appoint  a  receiver  ttierein."  etc. 

The  constmotion  ia  that  the  general  intent  of  the  statute  is  to  secure 

equal  distribution  of  the  property  of  insolvents  among  all  their  cred- 
itors, and  if  preferences  are  fraudulently  attempted,  the  intervention 
of  a  court  of  equity  to  prevent  it  is  aatborised.  Commenting  on  the 
first  section,  the  court  says : 

"The  statute  declares  the  assignment  *  void^  if  the  bond  Is  not  filed;  bat 
this  word  is  frequently  used  in  the  sense  of  voidable,  and  it  must  have  that 
construction  here  if  it  shall  be  necessary  to  give  other  provisions  of  the  stat- 
ute efEect."   Fuller  r.  ffaabrouak.  46  Mich.  78;  S.  C.  8  N.  W.  Bep.  697. 

The  bill  in  the  case  at  bar  is  filed  on  the  theory  that,  althoogh 
preferences  were  given,  the  assignment  creates  a  trast,  and  is  to  be 
enforced,  the  preferences  alone  being  void;  and  such  view  is  upheld 
by  the  case  referred  to,  and  will  be  followed  hy  this  court  as  mani- 
festly the  correct  oonstraotion  of  the  statute,  and  which  we  mast  ac- 
cept. 

About  two  months  prior  to  the  time  the  assignment  was  made, 

Allen  Stone,  the  husband  of  Mrs.  Stone,  applied  to  her  creditors  for 
an  extension  of  their  claims,  among  them  to  Boot  &  Co.,  who  were 
then  informed  concerning  her  financial  condition:  that  she  could  not 
then  pay  all  her  creditors  promptly,  but  if  they  wonld  grant  her  an 
extension,  he  thought  she  would  be  able  to  pay  them.  Boot  &  Co.  , 
refused,  except  on  the  terms  that  they  should  be  secured,  and  Stone 
promised  to  give  them  security,  in  case  his  wife  consented.  Boot  & 
Co.  then  prepared  and  sent  by  mail  to  Mrs.  Stone  four  notes,  each 
for  $887.65,  payable  in  two,  three,  four,  and  five  monUie,  which  she 
signed  and  returned,  bat  gave  no  security  at  that  time.  On  the  tanth 
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of  March  foUowing,  as  already  stated,  she  signed  the  ohaitel  mort- 
gage on  her  stock  of  merofaan^se^  and  wrote  to  Boot  &  Co.  the  same 
day,  **I  have  this  day  made  a  ohaitel  mortgage  in  yoor  faror,  on  my 
stock  of  goods,  for  $4,778.83,  ^rhioh  I  wiU  place  on  file  for  you." 
The  letter  was  received  on  the  twelfth  of  the  same  month,  to  which 
no  reply  was  made.  The  mortgage,  it  is  seen,  was  for  an  amount  in 
excess  of  the  indebtedness  in  January  of  $1,238.63,  but  it  seems 
tills  excess  was  for  goods  sold  since  January,  and  not  paid  for.  . 

FreriooB  to  applying  to  creditors  for  an  extension,  Mrs.  Stone, 
through  her  husband,  had  made  nnsueoessful  efforts  to  borrow  three 
or  fonr  thousand  dollars  with  which  to  meet  ptesaing  debts,  and  fail- 
ing  to  find  any  <me  willing  to  lend  on  the  security  that  she  could  give, 
the  extendou  was  applied  for,  which  was  not  entirely  sneeessful,  as 
has  been  seen.  She  owed  $17,791;  her  assets  were  appraised  by 
the  assignee  at  $14,243;  and  they  have  produced  a  total  of  $10,74?, 
something  less  than  the  sum  of  the  mortgages.  It  is  safe  to  say  that 
any  person  of  ordinary  business  knowledge  and  axperienoe,  under  such 
circumstances  as  we  have  alluded  to,  would  not  fail  to  understand 
that  Mrs.  Stone  was  insolvent,  and  our  oonolusioh  is  that  both  Mrs. 
Stone  and  her  husband  knew,  or  were  bound  to  know,  that  such  was 
the  fact.  I  presume  they  may  not  have  known  the  extent  of  the  utter 
hopelessnesB  of  her  affairs  as  disclosed  by  the  inventory  and  appraisal, 
bat  they  knew  enough  for  them  to  understand,  at  the  time  ^e  exe- 
cuted the  mortgages,  on  the  tenth  of  March,  that  she  ooold  -not  oon- 
tlnue  in  business. 

It  will  be  noticed,  the  mortgages  were  made  and  signed  in  the  ab- 
sence of  the  mortgagees,  and,  though  some  time  previous  they  had 
requested  security,  the  giving  of  the  two  mortgages  in  question  were, 
when  given,  the  voluntary  acts  of  the  mortgagor.  At  that  time,  Mrs. 
Stone  and  her  husband  contemplated,  in  my  opinion  and  understand- 
ing of  the  facts,  making  the  assignment  which  she' did  make  seven 
days  sabsequent.  If  I  am  correct  in  my  conclusion,  then  it  is  mani- 
fest that,  within  the  meaning  of  the  statute  forbidding  preferences  in 
an  assignment,  the  making  of  the  mortgages  and  the  deed  of  assign- 
ment wBl  be  deemed  in  law  to  constitute  one  transaction.  This  be- 
ing so,  the  preferences  are  to  be  regarded  as  void;  and  the  deed  of 
assignment  is  to  be  upheld  and  enforced  in  accordance  with  the  case 
of  Fuller  v.  Hasbrouck,  supra^ 

It  does  not  change  the  views  expressed,  that  the  mortgagees  had  no 
notice  or  knowledge  of  the  contemplated  assignment  at  the  time  the 
mortgages  were  signed  or  placed  on  file,  for  the  reason  that  they  were 
not  actors  or  participants  in  the  giving  of  the  instruments  of  security. 
They  were  intended  as  preferences  by  the  only  party  who  had  to  do 
with  their  creation,  or  who  had  any  intention  concerning  them;  and 
this  party's  purpose  then  and  there  was  to  give  preferences  by  means 
of  the  mortgages,  and  follow  them  by  a  general  assignment  in  the 
near  future.   They  were,  therefore,  fraudulent  and  void  at  their  in- 
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eeption  as  against  other  creditors,  and  could  not  be  thereafter  deliv- 
ered as  valid  iustraments.  True,  about  two  months  prior  to  the  as- 
Bignment,  Boot  &  Co.  requested  and  were  promised  seeority,  and  it 
is  also  true  that  Darius  Stone  had  reqaested  and  been  promised  se- 
curity for  indebtedness  of  Mrs.  Stone  to  him  of  something  over  $8,000 ; 
but  the  mortgages  were  not  made  to  either  of  them  under  any  oon- 
traot,  nor  in  compliance  with  the  terms  of  such  requests  and  prom- 
ises. The  mortgage  to  Boot  &  Go.  was  for  more  than  $1,300  in  ex- 
cess of  the  debt  owing  to  them  when  such  promise  was  made,  and 
the  mortgage  to  Darius  Stone  covered  indemnity  for  $2,500  of  paper 
indorsed  by  him  for  Mrs.  Stone,  which  had  not  been  paid  when  the 
promise  was  made  to  him,  and  was  not  included  in  it.  The  question 
is  not  whether,  as  between  Mrs.  Stone  and  the  mortgagoes,  in  the  ab- 
sence of  rights  of  bona  Jide  creditors,  the  mortgages  wonld  bo  valid, 
but  whether,  in  view  of  the  facts  of  this  oass,  they  are  TiUid. 

When  AUen  Stone,  who  managed  the  ent^e  business,  was  asked, 
as  a  witness,  why  so  much  delay  took  place,  after  one  of  the  parties 
had  requested  and  been  promised  security,  before  the  mortgage  was 
executed,  he  answered  as  follows :  ^ 

"1  knew  the  minute  that  mortgage  was  put  on  file,  that  minute  tbe  credit 
of  the  concern  wM  mined.  I  knew  ^t,  and  that  was  the  rewon  I  staved  It 
off  as  long  as  I  could." 

This  was  true  as  to  both  mortgages;  and  reveals  the  true  state  of 
his  mind,  and  ezf^ins  why  he  held  the  mortgages  for  seven  days 
without  filing  in  the  clerk's  ofiBce,  and  why,  in  the  intervening  time, 
he  perfected  arrangements  for  having  the  assignment  made  within 
two  hours  after  the  mortgages  were  placed  on  file  by  him.  No  one, 
it  would  seem,  can  escape  the  conviction  that  Stone  and  his  wife  con- 
templated making  the  assignment  at  the  time  the  mortgages  were 
signed.  The  making  of  a  mortgage  and  an  assignment  nnder  like 
circumstances,  have  been  held  to  be  one  transaction,  because  <me  in 
contemplation,  and  correctly  so.  Perry  v.  Holden,  82  Pick.  269; 
Berry  v.  Cutts^  42  Me.  445 ;  Doggett,  Basgett  d  HilU  Co.  t.  Herman, 
6  McGraiy,  269-272;  S.  G.  16  Fbd.  Bep.  812.  See  the  reoent  case 
decided  by  the  supreme  court  of  Michigan,  Judge  GhamMiIn's  opinion, 
concurred  in  by  Judge  Goolgy,  Heineman  v.  Hart,  reported  in  SO  N. 
W.  Bep.  792,  October  25,  1884. 

The  case  at  bar  was  not  one  where  a  diligent  creditor  was  present, 
and  pressing  for  security  from  bis  insolvent  debtor.  I  do  not  question, 
in  view  of  the  decisions  by  the  supreme  court  of  Michigan,  the  r^t 
of  a  creditor  to  take  security  by  mortgage  or  otherwise  from  his  in- 
solvent debtor,  with  knowledge  of  his  financial  weakness,  so  long  as 
the  creditor  has  no  notice  or  knowledge  that  the  debtor  oomtemplates 
making  an  assignment;  but  the  security  must  be  given  at  the  in- 
stanoe  of  the  creditor,  be  duly  delivered,  and  he  must  have  no  notice 
or  knowledge  of  any  fraudulent  purpose,  within  the  meaning  of  the 
itatute.   When  an  insolvent,  at  his  own  instanoe  and  convenience. 
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Tolaniarfly  gives  his  creditor  secarity,  it  is  at  onoe  a  saBpicioas  eir- 
oamatance,  and  if  followed  within  a  short  time  by  an  assignment, 
the  eonelosion  will  be  jastified,  in  tfae  absenoe  of  other  controlling 
oironmstances,  that  both  were  contemplated,  and  should  be  deemed 
in  law  one  transaction.  Snch  is  the  case  at  bar,  under  the  evidence, 
as  I  view  it.  Both  mortgages  were  the  voluntary  acts  of  Mrs.  Stone 
and  her  htusband,  not  given  to  reward  diligent  creditors,  but  made 
voluntarily,  with  the  intention  6t  evading  the  statute  forbidding  pref- 
erences in  a  deed  of  assignment,  withoat  the  presence  or  participa- 
ti(m  of  the  preferred  creditors. 

A  decree  will  be  entered  in  accordance  with  this  opinion,  decreeing 
the  two  chattel  mortgages  void  as  to  the  creditors  of  Mrs.  Stone ;  that 
the  assignee  foe  enjoined  from  paying  anything  from  the'  pA)ceed8  of 
the  assigned  assets  on  the  said  mortgages,  or  either  of  them;  and 
that,  after  paying  the  costs  and  expenses  of  executing  his  trust, 'he 
pay  the  proceeds  pro  rata  upon  the  debts  proved  against  Mrs.  Stone, 
aeeording  to  their  respective  rights,  under  the  statute  in  such  case 
provided,  iztolnding  the  debts  of  Boot  &  Go.  and  Sarias  Stone  with 
the  debts  of  other  creditors. 

There  were  several  qnestions  raised  as  to  the  jarisdiction  of  the 
court;  bat  they  are  all  overruled.  Mrs.  Stone  is  not  a  necessary 
purty;  the  assignee  can  contest  every  question  that  she  coald.  The 
debt  or  claim  of  tfae  complainants  has  been  sufficiently  established  in 
this  suit,  in  which  there  has  been  ample  opportunity  to  contest  it,  and 
it  was  the  duty  of  the  assignee,  if  there  was  any  defense,  to  make  it. 
The  hill  of  complaint  is  not  a  creditor's  bill,  but  a  bill  to  enforce  the 
trust  created  by  the  deed  of  assignment,  among  other  things,  and  to 
have  preferences  declared  void ;  and  this  is  clearly  the  right  of  com- 
plainants, within  the  paragraph  8744  of  Howell's  Statutes  before  al- 
luded to.  They  may  bring  their  soit  in  this  or  in  the  state  Mwei, 
being  mm-residents. 


Sx  parte  Koamxa,  Beoeiver,  ele. 


(OSfCutf  Court,  D.  Oregon.  May  4,  1885.) 

1.  CORFOTtATION  AOT — VeOTED  RiQHT  ThERBUTTDER  OAimoT  BB  IkPAIRXD  OB 

DeEITROTKD  BT  TBB  LEQiaL&TDRE. 

Tbe  power  of  tbe  lej^ialature  to  alter  or  repeal  the  general  incorporatiOD  act 
of  Oregoa  is  qaatifled  so  that  it  cannot  thereby  ''impair  or  destroy  any  vested 
corponte  right." 

2.  Avam  TO  \  Rbasokabia  Ookfenbatiok. 

A  T^way  corporation  formed  under  the  general  taworporation  act  of  Oregon 
haa  a  vested  right  to  collect  and  receive  a  reasonable  compensation  for  the 
traoapoTtatioD  of  persooa  and  property  over  Its  road,  which  the  legislature  can- 
not Impair  or  destroy. 
T.23F,no.ll— 84 
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8.  LVOTBLATDRE  HAT  PREBCRIBB  RaTBS  UF  TrAIRIFOBTATTOR. 

The  legislatare  may  prescribe  rates  of  trausportation,  and  the  snme  will  be 
presuraea  to  be  reasonalile  until  the  contrary  a  flhowo,  but  tlie  judicianr  are 
the  final  judges  of  what  is  reasonable,  or  what  "impain"  the  retted  right  of 
the  corporation  to  a  reasonable  compeusatioD  for  its  services. 

4  DiBCKIHlNATION  BT  KaILWAT  ConFOBATtONS. 

The  legislature  may  prohibit  any  discrimination  by  a  railway  corporation  be- 
tween persons  or  places,  unless  the  same  is  done  to  enable  it  to  retain  or  secure 
business  at  a  point  or  place  where  there  are  competiag  linee  of  transpoitatioii, 
and  Id  such  case  it  may  charge  less  for  along  banl  than  a  short  one  in  the  isme 
direction,  so  long  as  the  charge  for  the  latter  is  reasonable. 

Petition  for  Instructions. 

John  W,  WhaUey,  for  petitioner. 

Deady,  J.  On  January  19,  1S85,  Mr.  Bichard  KoeMer  was  ap- 
poiiited  receiTer  by  this  court,  in  the  suit  of  Harrison  et  al,  t.  The 
Oregon  dt  California  Railway  Company  et  al.^  of  the  road  of  said  com- 
pany, comprising  upwards  of  400  miles  of  brack,  leading  from  Port- 
land, via  the  east  side  of  the  Wallamet  river,  to  Ashland,  near  the 
southern  boundary  of  this  state,  with  a  branch  from  Albany  to  Le- 
banon, and  from  Portland,  via  the  west  side  of  said  river,  to  Corvallis. 
On  February  20,  1885^  the  legislative  assembly  of  the  state  of  Ore- 
gon passed  an  act  entitled  "An  act  to  regulate  the  transportation  of 
passengers  and  freight  by  railroad  corporations,"  which  will  take 
effect,  by  operation  of  the  constitution,  on  May  2l8t.  On  April  23d 
the  receiver  presented  a  petition  to  this  court,  asking  for  instructions 
concerning  his  duty  in  the  management  of  said  property  in  certain 
particulars  covered  or  affected  by  said  act,  which  he  says  he  is  ad- 
vised by  his  counsel  is  uaconstitntional  and  void.  The  act  is  very 
verbose,  abd  unskillfnlly  drawn,  but,  so  far  as  it  relates  to  the  matters 
about  which  the  receiver  seeks  direction,  it  may  be  briefly  stated  as 
fojl^s: 

(1)  The  fare  for  the  transportation  of  passengers  shall  in  no  case  exceed 
four  cents  a  mile.  (2)  Alt  charges  for  transporting  property  shall  be  rea80n<- 
able;  but  the  rate  charged  on  .January  1, 1885,  by  any  corporation  shall  belts 
maximum  rate.  (3)  Ko  "greater  or  less"  compensation  shall  be  charged  one 
person  than  another  "for  like  and  contemporaneous  service"  in  transporting 
property.  (4)  No  rebate  or  drawback  shiill  be  allowed  in  any  case,  except 
when  property  is  shipped  for  points  beyond  the  limits  of  the  state.  (5)  Pool- 
ing freight  or  dividing  the  earnings  of  "diCEerent  and  competing"  radlw^a 
is  prohibited.  (6)  Ko  greater  rate  shall  t>e  charged  fur  owrying  similar 
proi>erty  a  short  haul  than  a  Jong  one,  in  the  same  direction.  Any  person  who 
violates  any  provision  of  the  act  is  made  liable  to  the  person  injured  in  treble 
damages,  and  a  fine  of  81,000. 

« 

So  far  as  the  act  undertakes  to  fix  the  charges  for  carrying  passen- 
gers and  freight  it  is  claimed  to  be  void,  on  the  gronnd  that  it  impairs 
the  obligation  of  the  contract  of  the  state  with  the  corporation,  to  the 
effect  that  the  latter  might  prescribe  and  fix  its  own  tolls  and  charges, 
contrary  to  section  10  of  article  1  of  the  national  constitution.  By 
section  2  of  article  9  of  the  constitution  of  Oregon  it  is  provided  that 
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"corporations  may  be  formed  nnder  general  laws.  *  •  •  All  laws 
paBsed  pursuant  to  this  section  maybe  altered,  amended,  or  repealed, 
but  not  so  as  to  impair  or  destroy  any  vested  oorpo^te  right."  The 
Oregon  &.  California  Railway  Company  was  formed  under  the  funeral 
corporation  act  passed  pursuant  to  this  constitutional  provision  on 
October  14,  1863,  vhioh  act  contains  the  following  section : 

"Sec,  36.  Every  corporiitlon  formed  under  this  act  for  the  constructidn  of 
a  railway,  ±is  to  such  road,  shatl  be  deemed  a  common  carrier,  and  shall  have 
power  to  collect  and  receive  such  tolls  or  freights  for  transportation  of  per- 
sons or  property  thereon  as  it  may  prescribe."   Iaws  Or.  632. 

In  Wells,  Fargo  dt  Co'y.  Oregon  Hy.  dt  Nav.  Co.  8  Sawy.  614,  S. 
G.  15  Fed.  Bbp.  561,  this  court  held  that  this  section  only  author- 
ized the  corporation  to  charge  a  reasonable  compensation  for  the 
transportation  of  persons  and  property;  but  that  so  far  it  consti- 
tuted a  contract  between  the  state  and  the  corporation,  the  obligation 
of  which  it  could  not  impair  by  any  subsequent  legislation.  This 
conclusion,  of  course,  implies  that  the  right  or  franchise  of  the  corpo- 
ration to  demand  and  have  a  reasonable  compensation  for  the  car- 
riage of  persons  and  property  is  a  "vested"  one,  within  the  meaning 
of  the  constitution  of  the  state,  and  therefore  cannot  be  impaired  or 
destroyed  by  the  legisfature  under  the  power  to  alter,  amend,  or  re- 
peal the  general  corporation  act. 

Bat  it  is  admitted  that  the  right  of  the  corporation  \<»  fix  its  rates 
and  fares  is  not  absolute,  and  that,  if  necessary,  the  legislature  may 
limit  the  same  to  what  is  reasonable.  Nor,  in  my  judgment,  is  the 
power  of  the  legislature  over  the  subject  absolute.  It  cannot  require 
the  corporation  to  accept  less  than  a  reasonable  compensation  for  its 
services.  And  while  the  presumption  may  be,  and  doubtless  is,  that 
any  rate  which  the  legislature  may  prescribe  is  a  reasonable  one,  such 
presumption  is  not  conclusive,  and  may  be  overcome  by  evidence  to 
the  contrary  in  any  case  when  the  question  arises  before  the  courts. 

I  am  aware  that  in  what  are  called  the  "Granger  Cases,^  94  U.  S. 
155— 1ST,  it  was  practically  held  that  the  action  of  the  legislature  in 
fixing  the  maximum  rate  of  compensation  for  certain  railways  was 
conclusive  of  the  question,  and  could  only  be  reviewed  or  reversed  at 
the  polls.  But  in  none  of  these  cases,  as  I  read  them,  was  the  power 
of  alteration  or  repeal  reserved  to  the  state,  qualified  as  in  Oregon,  so 
that  it  could  not  be  used  "to  impair  or  destroy  any  vested  corporate 
right."  And  the  contention  of  the  corporations  in  those  cases  was 
that,  although  the  state  had  reserved  to  itself  the  right  of  repeal  with- 
out qualification,  still  the  court  ought  in  justice  and  right  to  so  limit 
its  operation  as  not  to  allow  it  to  interfere  with  vested  rights,  as  was 
suggested  by  Mr.  Chief  Justice  Shaw,  in  Com.  v.  Essex  Co,  13  Gray, 
239.  But  the  court  refused  to  do  so,  and  held  in  effect  that,  under 
the  unqualified  power  of  appeal  reserved  to  the  state,  the  legislature 
might  deal  with  the  subject  as  it  pleased,  even  if  it  deprived  the  eor- 
poiation  of  all  right  to  compensation  for  services  in  the  future,  arid 
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there  waa  ao  appeal  from  its  action  except  to  the  polls;  and  that,  if 
the  basiness  and  property  of  the  shareholders  was  thereby  destroyed 
or  rendered  valueless,  they  mast  blame  themselves  for  engaging  in  a 
corporate  enterptise  under  such  precarious  conditions. 

Admitting,  then,  that  the  legislative  assembly  has  the  power  to 
prescribe  a  maximum  rate  for  the  carriage  of  persons  and  property, 
and  that  saoh  rate  is  presumed  to  be  reasonable  until  the  contrary  is 
shown,  I  proceed  briefly  to  consider  the  matters  concerning  which 
the  receiver  desires  instruction. 

And  first  as  to  the  provision  fixing  the  rates  for  carrying  passen- 
gers :  There  is  no  suf&eient  showing  that  •the  rate  prescribed  is  not 
reasonable.  The  only  distinct  allegation  in  the  petition  to  the  con- 
trary is  that  "the  actual  cost"  of  carrying  "passengers  on  many  por- 
tions of  the  road  is  in  excess  of  the  maximum  rates  allowed"  therefnr; 
but  what  the  effect  is  upon  the  receipts  for  passenger  traffic  on  the 
road,  as  a  whole,  does  not  appear,  and  probably  cannot  be  definitely 
ascertained  except  by  experience.  It  is  commonly  understood  that 
now,  and  prior  to  the  passage  of  the  act,  the  fare  between  Portland 
and  Albany,  Lebanon  and  CorvaUiB,  waa  four  and  one-half  cents  a 
mile;  between  Albany  and  Boseburg,  six  cents;  and  between  Bose- 
burg  and  Ashland,  seven  cents;  and  on  mileage  tickets  between  Port- 
land and  Oregon  City,  two  cents  a  mile ;  between  Portland  and  Albany 
and  Lebanon,  three  cents ;  and  all  other  points,  four  cents  a  mile. 

Owing  to  the  increased  cost  of  operation  and  tbe  limited  population 
and  travel,  it  is  probably  true  that  a  rate  which  would  be  reasonable 
in  the  Wallamet  vaUey  would  not  pay  expenses  to  the  south  of  it. 
But  if  the  legislature,  in  fixing  the  rate,  think  proper  to  make  it  uni- 
form over  the  whole  line,  so  as  to  make  the  more  wealthy  and  popu- 
lous portion  of  the  state  contribute  to  the  locomotion  of  the  inhabit- 
ants of  the  southern  portion  thereof,  I  am  not  prepared  to  say  it  has 
not  the  power  to  do  so,  or  that  the  corporation  can  be  beard  to  object 
thereto,  so  long,  at  least,  as  the  compensation  received  by  it  for  the 
-carriage  of  passengers  over  its  road,  as  a  whole,  is  reasonable.  While 
the  road  remains  in  the  bauds  of  a  receiver  of  this  court,  it  is  not 
desirable  that  there  should  be  any  conflict  between  its  management 
and  the  policy  of  the  state,  except  when  the  latter  is  clearly  contrary 
to  the  legal  right  and  substantial  interest  of  the  road.  For  the  pres- 
ent the  receiver  will  be  instructed  to  operate  the  road  in  this  respect 
in  subordination  to  tbe  act,  and  if  experience  shall  prove  that  the  rate 
is  iusuf&cient  to  yield  the  road,  as  a  whole,  a  reasonable  compensa- 
tion, the  matter  may  be  further  considered. 

As  to  the  matter  of  long  and  short  hauls,  the  question,  although 
vrima  facie  one  of  discrimination,  directly  involves  the  right  to  a  rea- 
sonable compensation.  I  assume  that  the  state  has  the  power  to  pre- 
vent a  railway  company  from  discriminating  between  persons  and 
places  for  the  sake  of  putting  one  up  or  another  down,  or  any  other 
reason  than  the  real  exigencies  of  its  business.    Such  discrimination. 
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it  seems  to  me,  is  a  wanton  injoBtice,  and  may  therefore  be  prohib- 
ited. It  violates  the  fundamental  maxim,  whioh  in  effect  forbids  any- 
one to  BO  use  his  property  as  to  injure  another,  aic  utere  tuo  ut  alit- 
num  non  ladat.  The  provisions  of  the  act  that  I  have  oondensed  in 
paragraphs  3,  4,  and  6  aforesaid  are  intended  to  prevent  this  prac- 
tice. But  where  the  discrimination  is  between  places  only,  and  is  the 
result  of  competition  with  other  lines  or  means  of  transportation,  the 
case,  I  think,  is  different.  For  instance,  the  act  prescribes  a  reason- 
able rate  for  carrying  freight  between  Corvallis  and  Portland,  or  from 
either  to  points  intermediate  thereto.  But  Corvallis  is  on  the  river, 
and  has  the  advantage  of  water  transportation  for  some  months  in 
the  year.  The  carriage  of  goods  by  water  asnaUy  oosts  leas  than  by 
land,  and  as  water-craft  are  allowed  to  carry  at  a  rate  less  than  the 
maximum  fixed  for  the  railway,  they  will  get  all  the  freight  from  this 
point  unless  the  latter  is  allowed  to  compete  for  it.  Bat  if,  to  do 
this  it  must  adopt  the  water  rate  for  all  the  points  intermediate  be> 
tween  Portland  and  GorvaUis,  where  there  is  no  snch  oompetition,  it 
is,  in  effect,  required  to  carry  freight  to  and  from  such  points  at  a  less 
rate  than  that  which  the  legislature  has  declared  to  be  reasonable, 
or  ^se  give  up  the  business  at  Corvallis  altc^ether.  And  the  same 
resnlt  would  follow  as  to  Salem  and  other  points  on  the  east  and  west 
side  lines,  where  there  is  convenient  access  to  water  transportation. 

If  the  legislature  cannot  require  a  railway  corporation,  formed  onder 
the  laws  of  the  state,  to  carry  freight  for  nothing,  or  at  any  less  rate 
than  a  reasonable  one,  then  it  necessarily  follows  that  this  provi8i<m 
of  the  act  cannot  be  enforced  so  far  as  to  prevent  the  railway  from 
competing  with  the  water-craft  at  Corvallis  and  other  similarly  sit- 
uated points,  even  if  in  so  doing  they  ace  compelled  to  charge  less 
for  a  long  haul  than  a  short  one  in  the  same  direction.  It  is  not  the 
fault  or  eontriranee  of  the  railway  that  compels  this  discrimination, 
but  it  is  the  necessary  result  of  circnmstaaceB  altogether  beyond  its 
control.  It  is  not  done  wantonly  for  the  purpose  of  putting  the  one 
place  up  or  the  other  down,  but  only  to  maintain  its  business  against 
rival  and  competing  lines  of  transportation.  In  other  words,  the  mat- 
ter, so  far  as  the  railway  is  concerned,  resolves  itself  into  a  choice  of 
evils.  It  must  either  compete  with  the  boats  daring  the  season  of 
mhter  transportaticm,  and  carry  freight  below  what  the  legislature  has 
declared  to  be  a  reasonable  rate,  or  abandon  the  field,  and  let  its  road 
go  to  rast.  Nor  can  the  shipper  at  the  non -competing  point,  or  over 
the  short  faanl  complain,  so  long  as  his  goods  are  carried  at  a  reason- 
able rate.  It  is  not  the  fault  of  the  railway  that  the  shipper  who  does 
business  at  a  competing  point  has  the  advantage  of  him.  It  is  a 
natural  advantage  which  he  must  submit  to,  unless  the  legislature 
will  undertake  to  equalize  the  matter  by  prohibiting  the  carriage  of 
goods  by  water  for  a  less  rate  than  by  rail;  and  when  this  is 'done, 
the  ineqnalitieB  of  distance  as  well  as  place  may  also  be  overcome  by 
roqniring  goodn  to  pay  the  same  rate  over  a  short  haul  as  a  long  one. 
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and  then  the  shipper  at  Ashland  will  be  aa  near  the  market  as  any 

one. 

As  to  the  interchange  of  freights  with  the  Oregonian  Railway  Com- 
pany, the  ease  stated  in  the  petition  does  not  seem  to  be  one  of  pool- 
ing freights  or  dividing  earnings,  bat  rather  a  case  of  a  long  haal  at 
a  less  rate  than  a  short  one  in  the  same  direction,  to  meet  the  con- 
tingency of  river  competition  at  Ray's  orFulquartz's  landing.  Fool- 
ing freights  or  dividing  earningB  is  resorted  to  by  rival  and  competing 
lines  of  railway  aa  a  means  of  avoiding  the  entting  of  rates,  which,  if 
persisted  in,  must  result  in  corporate  suicide.  It  is  not  apparent  how 
a  division  of  the  earnings  of  two  such  roads  can  concern  or  affect  the 
public,  so  long  as  the  rate  of  transportation  on  them  is  reasonable. 
But  asBuming,  what  ia  not  admitted,  that  the  legislature  has  the  power 
to  prohibit  the  praotioe,  the  Oregon  &  California  and  the  Oregonian 
railways  do  not  appear  to  be  competing  ones,  but  rather  supporting 
ones, — the  latter  serving  as  a  feeder,  branch,  or  continnation  of  the 
former.  Nor  is  the  arrangement  between  them  a  pooling  one,  bat 
ehnply  one  by  which  each  carries  for  the  other  at  a  fixed  price,  per 
ton  per  mile.  There  is  nothing  in  the  arrangement  which  prevents 
the  reoMver  from  doing  a  **like  Bervice"  for  any  one  else  on  the  same 
terms,  and  I  have  no  doabt  he  would  be  glad  to.  The  receiver  is 
instructed : 

(1)  To  carry  passengers  at  a  rate  not  exceeding  four  cents  a  mile  on  any 
portion  of  the  road,  and  for  as  much  less  on  tlie  whole  or  any  part  thereof  as 
be  may  think  advisable;  (2)  to  charge  no  more  for  the  carriage  of  goods  than 
the  maximum  allowed  by  the  act.  nor  no  more  for  a  short  haul  than  a  long 
one  in  the  same  direction,  except  to  and  from  points  where  the  rate  obtain- 
able la  affected  by  water  transportation,  in  which  case  he  may  carry  at  as  low 
a  rate  as  the  water-craft  do,  without  reference  to  the  length  of  the  haul;  (8) 
to  continne  the  interchange  of  freight  with  the  OregonUn  railway  on  the  foot- 
ing of  the  present  arrangement  as  long  as  he  may  think  advisable;  and  (4) 
in  the  discharge  of  his  duties,  to  otherwise  obey  and  conform  to  the  provisions 
of  the  act. 

The  foregoing  contains  my  present  impression  of  the  rights  and 
duties  of  the  receiver  in  the  premisea.  But  being  ex  parU^  of  course, 
it  is  given  subject  to  further  consideration  and  correction.  The  re- 
ceiver is  instructed  to  obey  the  act  for  the  time  being,  except  in  the 
case  of  a  long  haul  to  or  from  a  point  affected  by  water  transporta- 
tion. If  any  one  considers  himself  aggrieved  by  the  action  of  the  re- 
ceiver in  this  particular,  on  application  to  this  court  leave  will  be 
given  to  bring  an  action  herein  against  him  for  damages,  so  that  the 
matter  may  be  regularly  and  formally  heard  and  determined. 

As  the  question  involved — "has  the  corporation  a  contract  with  the 
state  for  the  right  to  demand  and  have  a  reasonable  compensation 
for  the  carriage  of  goods?" — ^is  a  federal  one,  it  is  proper  that  the 
action  should  be  brought  in  this  court.  - 
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Button  v.  Gabteb  Go.' 

i€lntiMOPvrt,D.£siUtuiif.   Jftnoary  M.  188S.) 

L  OoHBrrnmoNAX.  Law— Lkoooatiyb  Powebs— MuinoiPAi.  Oorporatiohb. 

In  the  atuenoe  at  any  constltatlonal  prohibitioD  the  corporate  existence  and 
powen  of  manMpalittes  are  subject  to  the  legislative  control  of  the  atates  ore- 
aUng  them. 

S.  Bu0t— Bt  what  Aabmot  HmrioiPAiJTT  mat  Aot. 

Where  there  is  no  constitutloaal  inhlbilloa,  the  legislature  of  a  state  may 
properly  authorize  a  county  to  create  a  debt  for  agOTeramental  purpose  with- 
ont  a  snbmisslon  to  a  Tote  of  the  peoj^  and  may,  la  Ita  diaoretum,  s^ect  ttae 
agency  by  which  the  oouaty  Is  to  act. 
S.  Bamb— CAffiB  Stated. 

Where  Carter  county  had  lawfully  issued  its  bonds  !n  aid  of  a  railroad,  and 
portions  of  its  territory  had  been  taken  to  form  other  counties,  by  acts  which 

IiroTided  that  the  citizens  and  {Nroperty  within  the  old  limits  should  remain 
table  to  tazatioo  for  the  payment  of  those  bonds,  "  as  though  this  act  had  never 
been  passed;  "  held,  that  an  act  which  authorized  the  Carter  county  court  to 
compromise  those  bonds,  to  Issue  new  obligations  in  settlement,  and  to  leyr 
and  collect  taxes  aptm  all  the  territory  originally  bound,  was  constltutlonaL 
C  Obligations. 

The  word  "obligations,"  oaed  without  Umitatioo,  Inclndas  coupon  twoda 
payable  to  bearer. 

At  Iiaw.   On  demnrrer. 

Jobtt  FF.  SUventm,  Wm,  Gelbel,  and  E.  B,  WUholt,  for  plaintiff. 

A,  DuvaU,  for  defendant.  ^ 
B&BB,  J.  The  defendant  demurs  to  the  petition  beoaase,  as  is  ar- 
gt;ed,  (1)  the  act  under  whioh  the  bonds  sued  on  were  issued  is  un- 
eonstitntionfU  and  void;  (3)  the  aot,  if  oonstitntional,  does  not  au- 
thorize the  issuing  of  these  bonds;  (8)  there  is  a  defeat  of  parties 
defendant.  It  ia  insisted  that  the  title  of  the  aot  under  whioh  these 
bonds  were  issued  does  not  express  its  subject,  but  is  misleading  and 
delusive.  The  title  of  the  aot  of  1878  (1  Sess.  Aota  1878,  p.  77)  is : 
"An  aot  authorizing  the  county  of  Garter,  and  those  parts  of  Boyd  and 
Elliott  taken  from  Garter  county,  to  compromise  and  settle  with  the 
holders  of  the  bonds  and  coupons  of  interest  executed  by  Carter  county 
in  its  subscripti(m  to  the  capital  stock  of  the  Lexington  &  Big  Sandy 
Bailroad  Company,  and  to  levy  and  collect  a  tax  for  that  purpose." 
An  examination  of  the  aot  will  show  that  the  subject-matter  is  dis- 
tinctly expressed  by  this  title.  But  it  is  claimed  that  the  legislature 
had  no  oonstitutional  authority  to  authorize  the  county  court  of  Car- 
ter to  compromise  an  old  debt  and  issue  bonds  for  parts  of  Boyd  and 
Elliott  counties,  and  to  levy  and  collect  taxes  upon  parts  of  those 
counties  to  pay  their  proportion  of  those  bonds  thus  issued.  If  this 
be  true,  as  contended,  the  aot  would  not  be  uneonstitutional  by  rea- 
son of  its  title.  The  coostitutional  provision  is  that  "no  law  enacted 
by  the  general  assembly  shall  relate  to  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title."  Here  there  is  only  one  subject, 
and  that  is  clearly  expressed  in  the  title.    We  have  seen  no  ease 

*Afflnned.  See  7  Sap.  Ct  Rep.  650. 
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which  sustains  the  contention  of  the  learned  connsel,  and  we  think 
none  can  be  found.  Goolej,  Const.  Lim.  144-148,  and  authorities 
referred  to  in  notes. 

The  next  inquiry  is  whether  the  legislature  had  the  constitutional 
right  to  empower  the  county  court  of  Carter  to  act  and  bind  those  parts 
of  fiojd  and  Elliott  counties  which  had  been  a  part  of  Carter  county. 
Garter  county,  under  the  authority  of  the  legislature,  and  prior  to 
the  formation  of  Boyd  and  Elliott  counties,  subscribed  $75,000  to  the 
stock  of  the  Lexington  &  Big  Sandy  Railroad  Company,  and  paid  for 
it  by  the  issuance  of  its  coupon  bonds  payable  to  bearer.  In  1859, 
and  with  these  bonds  outstanding,  the  county  of  Boyd  was  created. 
Bess.  Acts  1859-60,  p.  34.  In  this  act  the  legislature  provided  *tbat 
nothing  in  this  aot  shall  be  construed  to  release  the  citizens  and 
property,  now  anbjeot  or  which  may  herei^r  become  sttbjoot  to  tax- 
ation, within  the  boundary  of  Garter  county,  incladed  in  the  first 
section  of  this  act,  from  being  held  and  made  liable  for  the  bonds 
and  interest  issued  to  the  Lexington  &  Big  Sandy  Company,  as 
though  this  act  bad  never  been  passed."  The  county  of  Elliott  was 
created  by  an  aot  of  the  legislatnis  passed  in  1869,  and  exactly  the 
same  language  is  used  in  regard  to  this  subject  as  that  need  in  the 
act  of  1859  creating  Boyd  oounty.  Bess.  Acts  1869-70,  p.  72,  §  7. 
In  addition  to  this,  express  authority  was  given  the  officers  of  Garter 
oounty  to  continue  to  levy  and  collect  taxes  in  tiiat  part  of  Elliott 
which  was  taken  off  of  Carter  oounty.  This  part  of  (he  aet  was, 
however,  subsequently  repealed.  The  effect  of  these  provisions  in 
the  acts  creating  the  counties  of  Boyd  and  Elliott  was,  I  think,  to 
retain  those  parts  of  Carter  county  within  that  municipality,  as  far  as 
the  then  oatstanding  bonds  were  concerned.  No  other  construction 
of  these  providofis  would  give  full  effect  to  the  words,  **as  thoagh  this 
act  had  never  been  passed." 

If  the  acts  creating  Boyd  and  Elliott  counties  had  never  been 
passed,  there  could  not  have  been  a  doubt  of  the  right  of  the  legisla- 
ture to  authorize  the  county  court  of  Carter  to  compromise  and  ad- 
just the  outstanding  debt,  and  issue  new  bonds  binding  the  oonnty 
for  the  amounts  agreed  npon  in  the  compromise.  This  wonld  not 
have  been  because  the  people  of  the  county  had  elected  the  county 
court  as  their  final  agent,  but  because  the  legislative  department  of 
the  state  authorized  a  subsisting  municipality  to  compromise  and  ad- 
just its  outstanding  bonds,  and  authorized  the  county  court,  as  the 
agent  of  this  municipality,  to  act  for  the  corporation.  It  might,  in 
the  legislative  diecretioa,  have  indicated  any  other  agent.  If  I  am 
correct  in  the  conclusion  that  for  the  purpose  of  this  outstanding 
debt  of  Carter  county  the  territorial  limits  were  the  same  as  before 
the  establishment  of  Boyd  and  Elliott  counties,  then  the  agency  which 
should  aot  for  the  county  was  within  l^slative  discretion. 

The  question  is  not  whether  the  legislature  has  the  constitutional 
authority  to  empower  a  county  court  of  one  county  to  subscribe  stock 
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in  a  railroad  company,  and  issue  bonds  in  payment  thereof,  for  Bin- 
other  count^jc,  withoat  the  consent  of  the  people  of  that  county,  bnt 
whether,  irhen  the  debt  has  already  been  eiaated  by  the  county  itself 
nnder  the  aathority  of  law,  the  le^^slatore  may  not.  in  its  diecretion, 
indicate  the  agency  to  represent  the  debtor  mnnioipality  in  compro- 
mising and  adjusting  the  debt,  and  issuing  new  bonds  in  settlement, 
without  the  consent  of  the  people  of  that  municipality.  It  ia  true 
that  the  act  of  1678  authoriEed  the  ztoration  of  the  old  debt,  and  the 
creation  of  a  new  one  for  the  amount  of  the  oompromiBe,  and  that  tiie 
petition  lUIegeB  the  bonds  sued  on  vere  delivered  and  aooepted  as 
the  result  of  that  compromise;  but  this  fact  did  not  make  the  aict 
unconstitutional,  for  the  reason  indicated. 

Allison  V.  Louisville,  H.  C.  <Jt  W.  Ry.  Co.  10  Bush,  1,  rather  sus- 
tains than  oonflieta  with  the  conclusion  indicated.  In  that  ease  the 
oonrt  snstained  a  SDbsoripti<m  to  the  railroad  oompaxiy,  and  the  issu- 
ing of  bonds  of  one  precinct  of  a  county  by  the  county  court  of  the 
county.  This  precinct  was  only  a  small  portion  of  the  county,  and 
the  county  court  was  in  no  proper  sense  the  representative  of  the  pre- 
cinct. It  was,  in  reality,  an  agency  indicated  by  the  legislature,  and 
not  selected  1^  the  people  of  the  precinot.  The  ooart  therefore,  in 
that  case,  sustained  the  constitutional  authority  of  the  legislature  to 
AuthoriEe  this  county  court  to  act  as  the  agent  of  the  precinct,  and  for 
it  to  issue  and  deliver  their  bonds  without  asking  the  consent  of  the 
people  of  the  precinct.  See,  also.  County  Judge  Shelby  Co.  v.  Shelby  R. 
Co.  5  Bash,  235;  Bracken  Co.  Gt.  v.  Robertson  Co.  Ct.  6  Bash,  70. 

In  the  absence  of  a  constitutional  inhibition,  the  legislature  of  a 
state  may,  in  its  discretion,  indicate  the  mode  and  the  agency  by 
vhioh  a  debt  is  created  by  a  city,  town,  county,  or  precinct  in  a  county. 
The  debt  must  be  created  for  a  governmental  purpose,  but  if  for  such 
a  purpose,  there  can  be  no  necessity  for  a  submission  to  a  vote  of  the 
people  of  the  oity,  town,  or  county,  .or  other  municipality.  Raiiroad 
Co.  y,  Otoe,  16  Wall.  667;  Town  of  Qmensbury  v.  Culver,  19  Wall. 
83 ;  County  of  Callaway  v.  Foster,  98  U.  S.  667;  Momt  Pleasant  v. 
Beckwith,  100  U.  S.  6U. 

In  the  case  at  bar  the  original  debt  had  been  ereated  for  a  recog- 
nized public  and  goTemmentol  purpose,  and  the  mode  and  an  agency 
for  an  adjustment  and  settlement  was  indicated  by  the  legislature, 
and  this  agency,  representing  the  municipality,  has  compromised  and 
settled  the  debt  by  giving  new  obligations  for  much  less  than  the 
amount  of  the  outstanding  debt.  The  fact  that  the  new  obligations 
were  for  much  less  than  the  original  debt  makes  no  difference  in  the 
constitutional  question,  however. 

It  is  insisted  that  if  the  act  of  1S78  be  constitutional,  still,  it  does  not 
authorize  the  issua'nce  of  the  bonds  sued  on,  which  are  coupon  bonds, 
payable  in  Cincinnati,  Ohio,  to  the  holders  of  the  original  bonus  or 
bearer ;  and  they  are  uftra  vires.  The  act  authorized  the  county  court 
of  Carter  ooonfy  to  oompromise  and  settle  with  the  holders  of  liie  out- 
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standing  oonpon  bonds.  These  bonds  were  payable  oat  ol  the  state 
and  to  bearer,  and  the  coanty  court  was  empowered  to  Qzeeate  to  the 

holders  of  said  bonds  and  ooapons,  severally,  the  obligations  of  said 
county  of  Carter,  and  those  parts  of  the  counties  of  Boyd  and  Elliott 
as  had  been  a  part  of  Carter.  The  act  provided  that  "said  obliga- 
tions shall  contain  such  stipalations  as  to  interest  as  may  be  agreed 
npon  by  the  coort  and  holders  of  said  bonds,  but  not  at  a  greater  rate 
than  six  per  centum  per  annum,  payable  semi-annually.  Said  obli- 
gations shall  be  due  and  payable  at  such  times  and  be  for  such 
amounts  as  may  be  agreed  upon  by  the  court  and  the  holder  or  hold- 
ers of  said  bonds  and  coupons.  **  The  authority  is  to  execute  to  the 
holders  of  the  outstanding  bonds  and  coupons  new  obligations,  due  and 
payable  at  such  times  and  for  such  amounts  as  might  be  agreed  upon 
by  the  court  and  the  holders  of  the  outstanding  bonds,  bearing  a  semi- 
annual interest  at  a  rate  to  be  agreed  upon,  not  exceeding  6  per  cen- 
tum per  annum. 

It  is  insisted  thai  "obligations,"  as  need  in  this  act,  excludes  the 
authority  to  issue  a  coupon  bond  payable  to  the  holder  of  the  old 
bonds  and  bearer,  and  only  authorizes  the  county  court  to  issue  an 
ordinary  promissory  note,  non- negotiable,  and  payable  to  the  holder 
of  the  old  bonds  only.  Obligations  is  a  generic  word,  and  includes 
all  kinds  of  contracts  by  which  contracting  parties  bind  themBelves* 
and,  in  the  absence  of  limiting  words,  or  the  connection  in  whieh  it 
is  used,  will  be  construed  sn  its  generic  sense. 

i  perceive  nothing  in  the  provisions  of  this  act  or  the  surrounding 
oiroumstances  which  indicates  that  the  legislature  intended  to  limit 
the  obligations  to  be  executed  to  the  county's  non-negotiable  notOi 
The  act  does  not  indicate  the  place  of  payment,  or  limit-  it  to  this 
state.  It,  in  express  terms,  gives  the  county  court  authority  to  execute 
the  obligations,  payable  at  such  twnes  and  for  such  amounts  as  might 
be  agreed  upon,  and  provide  that  the  obligations  should  bear  semi- 
annual interest.  The  various  provisions  of  the  act  itself  show  that  it 
was  not  expected  or  intended  the  county  court  would  compromise  and 
settle  a  large  debt,  and  pay  the  whole  of  it  immediately,  or  within  a 
short  time  by  taxation.  The  evident  purpose  of  the  act  was  to  com- 
promise and  refund  this  debt,  or  a  very  large  part  of  it.  The  word 
"obligations"  was  probably  used  because  of  its  broad  meaning,  and 
it  included  coupon  bonds  as  well  as  promissory  notes,  or  a  mere  ac- 
knowledgment of  indebtedness.  In  adjusting  this  outstanding  debt, 
it  might  be  useful  to  have  the  right  to  execute  various  kinds  of  obli- 
gations, but,  however  that  may  have  been,  I  think  there  is  nothing  to 
limit  the  meaning  of  "obligations"  to  mere  acknowledgment  of  in* 
debteduess  or  non-negotiable  notes. 

The  suggestion  of  the  learned  counsel,  that  the*  authority  given  in 
this  act  to  execute  the  obligations  to  the  holders  of  the  outstanding 
bonds  severally  limits  the  meaning  of  obligations,  is  not  sustainable. 
If  the  word  was  need  for  any  especial  purpose,  it  was  more  likely  to 
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indicate  the  legislative  anthorlty  for  the  coanty  court  to  compromise 
-with  any  of  the  holders  of  the  outstanding  debts,  and  that  the  au- 
thority to  compromise  and  iBsue  new  bonds  was  not  conditioned  upuu 
all  holders  accepting  the  compromise.  The  authority  to  execute  cou- 
pon bonds. is  express,  and  there  is  no.  occasion  to  imply  any  author- 
ity which  was  exercised  by  the  Carter  county  court,  unless  it  be  for 
making  them  payable  to  hearer.  The  express  authority  is  "to  execute 
to  the  holder,"  and  under  this  authority  the  bonds  were  executed  to 
the  hdldera  of  the  outstanding  boadB;  ancf  6ear<r.  If  these  bonds  had 
been  executed  payaUe  to  the  order  of  the  holders  of  the  outstanding 
bonds  compromised,  they  would  have  been  within  the  express  author- 
ity given.  Why  is  not  "payable  to  the  holder  and  bearer"  equally 
within  the  authority  given  ?  But,  waiving  this  view,  I  think  that  as 
the  coanty  oourt  of  Carter  had  authority  to  execute  and  deliver  "obli- 
f^tions,"  which  included  coupon  bonds,  that,  in  the  absence  of  any 
limitation  as  to  the  character  of  these  obligations,  that  oourt  had  a 
light  to  make  them  payable  in  the  usual  way,  and  that  is  to  bearer 
as  well  as  to  the  holder  of  the  outstanding  bonds. 

The  ease  of  Siqtfrvisort  v.  Galbraith,  decided  by  the  supreme  court, 
(99  U.  S.  316,)  is  a  much  stronger  ease  than  the  one  at  bar,  and  set-- 
tles  this  question  in  favor  of  the  plaintiff.  There,  the  Mississippi 
legislature  authorized  the  supervisors  of  Calhoun  county  to  issue  bonds 
in  aid  of  a  railroad  company,  and  directed  that  the  bonds  be  payable 
to  the  "president  and  direciors  of  the  Granada,  Houston  &  Easton 
Bailroad  Company,  and  their,  atuceaatm  and  atsignt,"  "The  bonds 
were  made  payfU>le  to  the  Granada,  Houston  Easton  Bailroad  Com- 
pany, or  bearer."  This  was  claimed  to  be  a  fatal  defect,  but  the  su- 
preme court  held  the  bonds  valid. 

There  is  no  defect  of  parties,  for  the  reason  indicated,  and  for  the 
further  reason  tiiat  if  the  county  courts  of  Boyd  and  Elliott  might  be 
sued,  there  is  nothing  which  compels  the  plaintiff  to  sue  them. 

The  demurrer  to  the  petition  should  be  overruled;  and  it  is  so  or- 
dered. 


Statb  at  MmaouBi  ex  rel.  Baltdiobi)  &  0.  TaLaoBira  Go.  «.  Bbll 

Tblbphonb  Co.^ 

{(Xreuit  Oourt,  E.  D.  Mi$»ouri.   Mnrch  31, 1895.) 

Riesr  OF  TxioaRAFH  CouFAinr  to  CoircnBOTioN  with  TxiiaFHOiiB  CoicpAaT— 

PaTBHTB — LiCKNSEB  AND  LICENSEE— Man  DA,MDB — PARTIES. 

A.,  a  Hassachneetts  corporatimi,  and  the  owner  of  a  patent  on  a  telephone, 
liceiwed  B.,  a  Missouri  corporation,  to  do  the  telephone  buainess  of  Ht.  Louis, 
upon  condition  thiit  B.  should  not  establish  telephonic  connection  with  any 
telegraph  company  unless  especially  authorized  by  A.  A.  permitted  B.  to 
estahlisn  telephonic  connection  with  the  Western  Union  Telegraph  Oompany. 
Thereafter  the  Baltimore  Se.  Ohio  Telegraph  Company  applied  tar  a  vMndamtu 
to  compel  B.  to  permit  telephonic  communication  between  it  and  tbe  petitioner. 

IReported     B«dJ.  V.  Bet,  Esq.,  of  ttn  St.  Lonla  bar. 
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A.  wan  not  made  a  party.  Held,  (1)  that  A.  was  not  a  necesMTT  party ;  (2V 
that  all  other  telegraph  companies  were  entitled  to  the  samo  priTilcge  granted 
the  W.  U.  Co.  upon  paving  the  same  price ;  and  that  the  petitioner  was  entitled 
to  the  relief  asked.  Tbkat,  J.,  disaentlngi 

Application  for  a  Mandanmt, 

Garland  Pollard^  for  petitioner. 
E.  T.  Allen,  for  defendant. 

Brswbb,  J.,  (orally.)  In  this  case,  I  regret  to  say  that  my  brother 
Tbeat  and  myself  do  not  agree  fully  as  to  the  rights  of  the  parties. 
It  is  an  application  on  the  part  of  the  Baltimore  ft  Ohio  Telegraph 
Company  to  compel  the  Bell  Telephone  Company  of  Missouri — the 
company  having  the  telephone  business  of  this  city — to  permit  tele- 
phonic communication  between  it  and  the  petitioner,  the  Baltimore 
&  Ohio  Telegraph  Company.  The  defendant  answers  that  it  is  en- 
gaged in  the  telephonic  business  here  by  virtae  of  a  license  obtained 
from  the  American  Bell  Telephone  Company,  a  MassaohutettB  corpo- 
ration; that  by  the  terms  of  the  license  under  which  itdossbasiness* 
it  may  not  establish  telephonic  connection  with  any  telegraph  com- 
pany, other  than  that  permitted  by  the  licenser, — the  holder  of  the  pat- 
ent,— ^the  Massachusetts  company;  and  it  farther  appears  that  such 
licenser  has  permitted  telephonic  communication  with-  the  Western 
Union  Telegraph  Company. 

Now,  the  question  is  whether  the  court  can  compel  this  defendant, 
doing  the  telephonic  business  of  this  city,  to  establish  communication 
with  any  other  individual,  or  company,  than  that  permitted  by  its 
lieense  from  the  patentee.  I  believe  fully  in  the  sacredness  of  prop- 
erty; but  I  think  all  property  stands  apon  an  equal  basis,  whether 
that  property  consists  of  gold  dollars  in  your  pocket,  real  estate,  or 
the  ownership  of  a  patent.  There  is  no  peculiar  sanotity  hovering 
over  or  attaching  to  the  ownership  of  a  patent.  It  is  simply  a  prop- 
erty  right,  to  be  protected  as  such.  Starting  from  that  as  a  basis, 
while  every  property  owner  may  determine  for  himself  to  what  he 
will  devote  his  property,  yet  the  moment  he  puts  that  property  into 
what  I  perhaps  may,  for  lack  of  a  better  expression,  define  as  the 
channels  of  commerce,  that  moment  he  subjects  that  property  to  the 
laws  which  control  commercial  transactions;  just  as  in  the  ware- 
bouse  cases,  {Munn  v.  8taU  of  lUinoia,  decided  by  the  supreme  court 
of  the  United  States,  and  reported  in  94  U.  S.  113,)  in  which  that  court 
held  that  when  an  individual  built  a  warehouse,  and  put  his  property 
into  that  kind  of  business,  he  subjected  the  property  thus  placed  to 
the  laws  which  controlled  the  transactions  of  commerce,  involved  in 
which  was  the  power  of  the  pablie,  through  the  legislature,  to  regu- 
late rates.  No  man  holding  property  was  bound  to  build  a  warehouse, 
or  bound  to  put  his  property  into  that  particular  channel,  but  the 
momimt  he  did  so,  he  put  it  where  the  legislature  conld  say,  "You 
may  charge  so  mach,  and  no  more,  for  the  transaction  of  this  busi- 
ness."   He  pot  his  property  into  the  channelB  of  commerce, — as  mol- 
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titades  are  doing, — into  the  railroad  basiness,  into  the  express  busi- 
ness, and  into  other  ohanLttla  of  commeree.  Whenever  the  property 
is  put  into  those  channds,  it  is  pat  within  the  power  of  the  public,  ■ 
speaking  throogh  its  l^slature,  or  the  power  of  the  oonrt  enanoiat- 
ing  general  rules  operative  upon  snoh  transaotions,  to  modify  leases, 
modify  licenses,  control  duties.  So,  notwithstanding  this  licenser 
has  giTen  to  the  licensee  the  right  to  establish  a  telephonic  system 
in  the  city  of  St.  Louis,  with  telephonic  oommnnicatioa  with  only 
certain  prescribed  telegraph  systems,  the  moment  it  permitted  the  es< 
tablishment  of  a  telephonic  system  here,  that  moment  it  put  such 
telephonic  system  within  the  control  of  the  state  of  Missouri,  and  the 
control  of  the  courts,  enforcing  the  obligations  of  a  common  carrier. 

A  telephonic  syBtem  is  simply  a  system  for  the  transmission  of  iniel- 
ligenoe  and  news.  It  is,  perhaps,  in  a  limited  sense,  and  yet  in  a 
strict  sense,  a  common  carrier.  It  must  be  equal  in  its  dealings  with 
all.  It  may  not  say  to  the  lawyers  of  St.  Louis,  "my  license  is  to  es- 
tablish a  telephonic  system  open  to  the  doctors  and  the  merchants, 
but  shutting  out  yon  gentlemen  of  the  bar."  The  moment  it  estab- 
lishea  a  telephonic  system  here,  it  is  bound  to  deal  equally  with  all 
citizens  in  every  department  of  buraness;  and  the  moment  it  opened 
its  telephonic  system  to  one  telegraph  company,  that  moment  it  put 
itself  in  a  position  where  it  was  bound  to  open  ito  system  to  any  other 
telegraph  company  tendering  equal  pay  for  equal  serviae. 

So,  my  conclusion  is  that,  notwithstanding  the  terms  of  this  license, 
•whUsh  Beem  to  inhibit  it  &om  dealing  or  giving  its  telephonic  privi- 
leges to  any  other  telegraph  company  than  the  Western  Union,  the 
moment  it  established  its  telephonic  system  here,  that  moment  it  com- 
pelled its^  to  respond  to  the  demands  of  any  telegraph  company  or 
any  indiyidoal  in  the  eky  tendering  to  it  equal  pay  for  equal  privi- 
leges. 

The  application  for  mandamus  will  foe  sustained. 
Mr.  Brottter  Tsbat  difFers,  however,  from  me,  and  may  desire  to  ex- 
pcsBB  his  diffarenoe  of  views. 

Tbbat,  J.f  (ortMy.)  This  is  an  application,  it  must  be  borne  in 
mind,  against  the  licensee,  who  has  a  license  only  in  accordance  with 
the  terms  thereof,  and  we  are  asked  to  mandamus  that  licensee  to  do 
what  he  has  no  authority  to  do  under  the  terms  of  his  license.  I 
know  of  no  power  in  a  court  which  can  change  a  contract  between 
the  licenser  and  the  licensee,  and  give  him  a  contract  other  than  what 
he  has  made,  either  by  enla^ement  or  diminution.  If  this  application 
had  been  made  against  the  American  Bell  Telephone  Company,  which 
holds  the  patent, — ^the  patentee, — it  would  have  been  a  very  different 
question,  and  the  views  suggested  by  my  brother  judge  would  then 
come  up  for  oonaic^hticni.  But  how  is  it  that  this  licensee,  who  has 
only  a  restricted  privilege,  can  by  a  mandamus  of  this  court  be  or- 
dered to  do  what  under  his  contracts  he  cannot  do?   Can  we  make 
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a  new  oonteaot?  Now>  bo  far  as  the  American  Bell  Telephone  Com- 
pany is  ooncemedf  which  holds  the  patent,  it  reserved  for  itself  the 
right  with  respect  to  telegraphic  connections;  and  it  is  alleged  in  this 
petition  that  it  has  granted  that  to  one  company.  Now,  if  the  Amer- 
ican Bell  Telephone  Company  was  here,  as  between  it  and  this  party 
petitioner,  the  question  presented  by  my  brother  judge  would  have 
arisen,  and  in  that,  possibly,  we  might  not  have  differed  at  all. 

This  matter  is  not  a  new  one  in  the  courts.  In  the  noted  case  in 
Ohio  the  court  proceeded  not  as  in  this  case,  because  there  were  two 
parties  defendant  or  respondents,  to- wit:  the  American  Bell  Tele- 
phone Company,  that  had  all  these  ri^ghts,  with  which  it  had  not 
parted;  also  the  local  company,  and  the  charter  of  the  state  in  con- 
nection therewith.  There  is  no  such  case  here.  A  like  case  to  this 
was  reviewed  very  elaborately  by  the  Connecticut  supreme  court,  (I 
think  in  49  Conn.,)  where  precisely  the  views  I  am  expressing  were 
entertained,  and  they  seemed  to  me  a  demonstration,  said  express 
much  more  clearly  and  forcibly  than  I  can  do  in  this  summary  man- 
ner, the  true  doctrine  arising  out  of  the  sanctity  of  contracts.  If  this 
party  wishes  the  American  Bell  Telephone  Company  to  grant  equal 
privileges  to  it  with  another  telegraph  company,  let  it  pursue  it, — ^make 
it  do  what  it  is  asked, — but  I  cannot  see,  by  any  true  theory  of  the  law, 
why  this  local  party  is  to  have  its  rights  enlarged,  and  its  duties  oor- 
respondingly  enlarged,  in  violation  of  the  eontnuit  under  whieh  it 
rests. 

There  may  be  many  reasons,  of  course,  no  judicial  notice  of  Uiem 
being  taken,  why  this  restriction  was  made,  to-wit :  Here  is  a  tele- 
phonic system  -in  Bt.  Louis.  Each  one  of  you  present  here  may  wish, 
under  the  terms  stated,  to  have  such  telephonic  c<»ineotion.  It  is  stated 
in  the  license,  which  is  a  contract,  that  no  one  of  yon  E^all  use  that 
for  the  purposes  of  taking  tolls  thereon.  In  other  words,  if  I  have  a 
telephonic  connection  in  my  house,  and  I  pay  whatever  the  ^nre  is 
for  it,  I  am  not  to  open  a  general  telephonic  system  there,  and  let  the 
whole  neighborhood  come  in  and  use  my  telephone,  and  pay  me  there- 
for, and  thus  destroy  the  telephone  company's  income.  It  is  a  per- 
sonal right,  restricted  to  the  use  of  the  individual  and  his  immediate 
needs.  When  you  bring  a  telegraph  company  into  operation  in  con- 
nection with  it,  what  would  happen?  At  the  telegraph  stations  here 
probably  there  are  thousands  of  messages  coming  in  every  day.  It 
is  receiving  for  these  telegrams  a  given  amount  of  money,  and  taking 
its  tolls  thereon.  Further  than  that,  instead  of  doing  as  heretofore, 
employing  its  messengers  to  do  this  work,  we  are  asked  to  compel 
this  telephone  company  to  do  that  mewenger  work  for  it,  as  an  indi- 
viddal  would  do  in  permitting  his  telephone  to  be  used  400  to  500 
times  a  day, — ^it  may  be  for  general  purposes, — and  the  whole  tele- 
graphic business  of  the  country  poured  on  this  telephonic  system  and 
done  at  a  low  figure.  That,  I  suppose,  was  one  oE  the  reasons  why 
this  restriotion  was  put  there* 
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Bnt  sciffioe  it  to  say.  in  my  judgment  ihete  is  no  ftutliority,  for 
ooDrts  to  compel  a  man  to  do  -wbat  he  has  no  right  to  do^  and  force 
him  to  violate  hie  contract.  He  stands  on  his  contract  as  he  has 
made  it,  and  there  ends  his  dnties,  obligations,  and  rights,  and  courts 
cannot  cause  him  to  violate  it.  That  is  my  view  of  the  case.  Par- 
ties must  pursae  the  American  Bell  Telephone  Compauj  if  they  wish 
this  question  to  be  presented.    It  cannot  arise  in  this  way. 

Bbbwhb,  J.,  {oral^*)  I  may  be  pardoned  for  soggesting,  and  I  do 
it  with  great  deference,  beeaase  as  you  all  know,  gentlemen,  I  share 
with  all  the  members  of  the  bar  in  this  district  in  a  profonnd  admi- 
ration for  my  brother  Tbeat,  but  there  are  two  things  which  seem  to 
me  to  make  against  his  argument  very  strongly.  I  agree  with  him 
that  if  this  telephonic  system  had  refused  a  telephonic  connection 
with  any  telegraph  company,  that  the  Baltimore  &  Ohio  Telegraph 
Company  could  not  insist  upon  such  connection,  but  when  it*  has 
established  a  telephonic  connection  with  one  telegraph  company,  I 
think  every  other  telegraph  company  has  equal  right;  on  the  same 
principle  that  if  it  established  a  telephonic  connection  with  one  law- 
yer, it  could  not  refuse  telephonic  connection  with  another  lawyer; 
and  the  further  practical  question,  that  while  there  may  be  a  con- 
tract between  the  licenser  and  the  licensee,  the  licenser  is  not  a  citi- 
zen— an  inhabitant — of  or  found  within  this  district.  Suppose  this 
petitioner  went  to  Massachusetts,  and  obtained  a  decree  there  binding 
the  licenser;  that  would  not  bind  the  licensee;  that  would  not  dis- 
turb the  contract,  so  far  as  the  licensee  is  concerned.  Would  the 
court  in  Massachusetts  have  entertained  a  suit  seeking  to  establish 
a  naked  legal  right,  and  without  practical  benefit  to  any  . one?  The 
licensee  does  not  live  in  Massachusetts.  The  licenser  does  not  live 
in  St.  Louia.  Practically,  of  what  avail  would  a  decree  be  against 
a  licenser  in.  Massachusetts?  Would  it  bind  the  licensee  here? 
Haven't  you  got,  in  a  last  resort, — a  last  analysis  for  practical  re- 
sults,— ^to  come  right  to  the  licenser,  the  holder,  the  proprietor  of  the 
telephonic  system  here? 

Tbbat,  J.,  {oraUy*)  You  omit  one  conuderation,  (and  I  may  say 
-we  are  not  going  into  a  discussion  of  the  question  on  the  bench,)  but 
it  so  happens  that  the  licenser,  by  the  very  terms  of  his  license,  is  the 
only  party  to  make  connection.  He  has  done  it,  and  the  licensee 
has  nothing  to  do  with  it.  If  you  compel  the  licenser,  in  whom  alone 
is  reserved  thu  privilege,  to  equalize  the  matter,  he  does  it;  it  is  im- 
material whether  the  licensee  agrees  with  whatever  the  licenser  says 
shall  be  done.  Hence  the  licensee  wouldn't  be  a  necessary  party 
anywhere. 

BiwwBB,  J.,  (orally.)  This  question  will  be  settled  finally  by  the 
supreme  oourt. 
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Mr.  E.  T.  AUen,  I  will  ask,  in  view  of  what  has  been  expressed 
by  the  ooart.  whether  it  wonldn't  be  proper  that  your  honors  shoold 
make  np  a  certificate  of  a  difference  of  opiuioQ,  in  order  that  there 
may  be  no  difficulty  in  regard  to  the  amouut  that  is  involved? 

T&EA.T,  J.    An  affidavit  will  settle  that, 

Breweb,  J,  I  do  not  think  it  would  avail  partioularly,  uidesB,  as 
I  gathered  from  what  Jnatioe  Mellbb  said  to  me  last  fall,  that  the 
supreme  oourt  looks  a  little  more  kindly  on  a  case  where  there  is  a 
certificate  of  division  in  respect  to  a  motion  for  advancement.  -As  far 
as  the  mere  question  of  amoant  is  concerned,  I  think  that  can  be  set- 
tled without  difficulty. 

Tbbat,  J.  That  has  been  settled,  Mr.  AUen,  repeatedly.  In  look* 
ing  for  something  else,  I  found  repeated  decisions  on  the  point,  but 
there  is  no  dispute  as  to  the  practice.  An  affidavit  as  to  values  will 
be  sufficient. 

Mr.  AUen.  This  is  a  very  important  question,  and  it  has  been,  as 
your  honors  have  observed,  passed  upon  quite  differently  in  two  courts 
of  last  resort  in  the  states  of  Connecticut  and  Ohio,  and  it  is  very  de- 
sirable that  it  should  be  speedily  passed  upon  in  the  supreme  court. 

Tbeat,  J.  All  you  can  do  is  to  make  an  affidavit,  and  let  it  go 
with  the  papers,  stating  that  the  amount  involved  is  over  $5,000.  It 
involved  your  system,  and  I  suppose  yon  can  state  that  oonsoien- 
tiously.  You  can  take  it  to  the  supreme  court  at  once,  and  we  will 
note  there  is  a  division  of  opinion,  so  that  it  can  be  advanced. 

Bbewbb,  J.  Anything  that  the  oourt  can  do  to  farther  the  advanoe 
of  the  ease  there,  it  will  gladly  do. 


In  rt  BooLrrriiB  and  another,  Strikers.' 
{Oiivuit  Cottrt,  B.  Z>.  Miuovri.   March  18, 1880.) 

I.  RbUBI  V  BBS— Itn'BKITJBHBKGB  WITH  PROPBRTT  BT  STRI&BHfr>~OoM  I'BHPf. 

'Wbere  the  employes  of  a  railroad  company,  whose  property  is  not  In  the  ens- 
tody  of  this  court,  by  concert  of  action  quit  work,  and  take  poanesstoa  of  and 

ohstruct  the  movement  of  engines  and  cars  on  the  tracks  of  said  company,  and 
Willie  so  doing  also  take  possession  of  or  obstruct  the  operation  of  engines  or 
cars  in  the  custody  of  receivers  of  this  court.  It  is  the  right  and  duty  of  the 
court  to  punish  such  latter  acts  as  contempts  of  its  authority. 

L  BaUE— DlSTINOTIOX  BBTWEBH  L&WFOZ>  ASD  UHIAWI-DL  FvBPOBB  OF  PABTIBB 
iKTERFBRmO. 

If  a  party  engaged  In  a  lawful  nndertakingunlntentlonally  interferes  with  or 
obetmctfl  the  omeers  of  this  court  in  the  ditcliarge  of  their  duties,  the  court  is 
not  tenacious  of  itn  prerogative ;  but  it  ia  otherwise  where  parties,  whlla  en- 
gaged in  an  unlawful  act,  obstruct  the  officers  of  this  court,  although  intending 
no  contempt. 

iBspsrtsd  br  Bdwla  O.  HwriuB,  Bit.,  a(  Uw  St.  Lous  bar. 
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3.  Bamb— DuTT  OF  Btbikers  to  Applt  to  Court. 

Tbia  court  ia  open  to  hear  any  just  ground  of  complaint  asainst  its  receivers. 
Employes  of  the  receivera  may  present  their  grlerances,  aod  the  court  will  in- 
struct its  officers  in  the  premises.  For  this  reason  the  court  will  be  prompt  to 
punish  men  who  interfere  with  its  receivers  iu  the  custody  and  control  of  prop- 
erty committed  to  them  by  law. 

4.  Saub — Intimidation  of  EsiPLortis  by  Btbikers — "Requests"  Equivalent 

TO  Threats. 

A  simple  "ifequest"  to  do  ornot  to  do  a  thing,  made  by  one  or  more  of  a  body 
of  strikers  under  circumstances  calcolatcd  to  convey  a  threatening  Intimida- 
tion, with  a  design  to  hinder  or  ohstruct  employes  In  the  performance  of  their 
duties,  is  not  less  obnoxious  than  the  use  of  physical  force  for  the  same  purpose. 
A  "  request  "  under  such  circumstances  is  a  (urect  threat  and  an  iatimldatlOD, 
and  will  be  punished  as  such.  ' 

In  the  Matter  of  the  Order  on  Edward  Doolittle  and  William  Scban- 
bacher  to  show  cause  why  they  should  not  be  pauiahed  for  contempt 
in  interfering  with  property  in  the  hands  of  the  receiverB  of  this  court. 

The  marshal  reported  to  the  court  that  at  Hannibal,  Missouri,  he 
found  the  possession  and  use  of  property  in  the  custody  of  the  re- 
ceivers of  the  Wabash,  St.  Louis  &  Pacific  Railway,  heretofore  ap- 
pointed by  this  court,  interfered  with  by  bodies  of  men,  who  prevented 
the  agents  and  employes  of  said  receivers  from  operating  portions  of 
said  property  by  spiking  and  blocking  the  tracks,  drawing  water  from 
engines,  inciting  the  agents  and  employes  of  the  receivers  to  quit  work, 
and  threatening  them  with  violence  if  they  continued  in  the  service 
of  the  receivers;  that  he  gave  warning  that  all  persons  interfering 
with  property  ill  the  custody  of  this  court  would  be  arrested  and  pun- 
ished. He  further  reported  that,  in  particular,  one  Edward  Doolittle 
bad,  on  the  tenth  day  of  March,  1885,  prevented  James  W.  Ritchie,  a 
train-master  of  the  said  Wabash  Railway,  from  taking  out  of  a  round- 
house a  number  of  engines  in  the  custody  of  the  receivers,  although 
notified  that  these  engines  belonged  to  the  Wabash  Railway.  Doo- 
little was  reported  to  be  a  recognized  leader  of  persons  engaged  in 
the  unlawful  acts  as  above  stated.  The  marshal  accordingly  caused 
him  to  be  arrested.  And,  further,  that  on  the  twelfth  day  of  March 
he  arrested  one  John  Schanbacher  for  holding  an  engine  upon  and  for 
the  purpose  of  blocking  the  main  track  over  which  Wabash  trains 
are  run  into  the  city  of  Hannibal.  Schanbacher  was  previously 
warned  that  he  was  interfering  with  property  in  the  custody  of  this 
court,  but  he  disregarded  the  warning,  and  interposed  his  person  be- 
tween the  marshal  and  the  engine,  saying  he  would  not  let  the  engine 
go  down  the  road;  whereupon  the  arrest  was  made.  Schanbacher 
was  also  alleged  to  be  an  active  leader  of  the  "strike"  then  in  progress. 

The  report  of  the  marshal  as  to  the  acts  of  Doolittle  was  supported 
by  the  affidavit  of  James  W.  Ritchie,  a  train-master  of  the  Wabash 
Railway,  as  before  stated,  vhich  affidavit  showed  that  the  engines 
and  freight  cars  of  the  Wabash  Railway,  the  movement  of  which  Doo- 
little obstructed,  were  at  the  time  in  the  yards  of  the  Missouri  Paeifio 
Railway  Company,  certain  of  whose  employes  it  seems  were  then  en- 
gaged in  a  "strike."  The  affiant  stated: 
T.23F,no.ll~35 


Dgi  ized  by  Google 


546 


rSDEBAL  BBPORTEB. 


"I  said  to  him.  [Doolittle,]  ■  I  understand  that  you  object  to  my  moving 
these  engines  and  this  freiglit.  How  is  tlits.  when  your  frien<te  and  aseoci- 
ates  have  consented? '  He  replied:  ■  We  have  a  point  to  make  on  this.*  I 
told  htm  to  make  his  point  where  it  belonged,  and  not  on  us.  I  told  him  this 
was  Wabash  freight,  and  the  Wabash  had  nothing  to  do  with  this  strike  in 
any  shape  or  form.  He  replied  they  were  good  ornaments.  I  asked  him  to 
get  into  a  car  and  talk  this  matter  over  with  me,  and  he  sfUd  it  was  too 
rich  for  his  blood ;  and  I  then  asked  him  to  walk  down  the  track  with  me, 
and  he  said  he  had  not  time." 

The  result  was  that  the  movement  of  the  9  Wabash  engines  and 
about  100  oars  of  freight  was  delayed  some  hours.  The  prisoners, 
Doolittle  and  Sohanbacher,  were  accordingly  ordered  to  show  cause 
why  they  should  not  be  attached  and  punished  for  contempt  of  eonrt, 
for  their  interference  with  property  in  the  possession  of  the  receivers. 
They  filed  a  reply  in  writing,  alleging  that  they  had  not  at  any  time 
been  knowingly  or  willfully  in  contempt  of  this  court  or  its  officers,  or 
intentionally  obBtractive  of  the  decrees,  orders,  or  process  of  the  obnrt; 
bat,  on  the  contrary,  had  intended  to  regard  and  obey  the  orders  of 
the  coart  so  far  as  they  knew  or  understood  them.  As  to  the  deten- 
tion of  the  nine  engines  in  the  Hannibal  yards,  they  alleged  that  the 
train-master  of  the  Wabash  Hailway  "cordially"  agreed  to  a  delay  of 
several  hours,  udtU  Doolittle  could  obtain  advice  by  telegraph  from 
"our  headquarters"  at  Sedalia.  Also,  that  there  being  a  difference 
of  opinion  as  to  which  railroad  the  freight  belonged  to,  it  was  "har- 
moniously settled"  between  the  train-master  and  the  strikers  that  it 
should  be  left  where  it  was;  that  no  violence,  intimidation,  or  threats 
were  used  towards  the  engineers,  or  any  one  else,  but  that  the  en- 
gii\eers  were  unwilling  to  go  out  without  the  full  consent  of  the  strik- 
ers; and  thus  the  engineers  were  detained  by  the  strikers,  of  whom 
Doolittle  admitted  that  he  was  one,  and  also  that  he  acted  as  their 
"spokesman."  Doolittle  denied  that  he  had  participated  in  spiking 
the  track,  drawing  water  from  engines,  or  that  he  had  any  previous 
knowledge  that  such  acts  were  contemplated.  Schanbacher  admit- 
ted that  he  "objected"  to  the  marshal  taking  the  engine  to  a  side 
track,  but  alleged  that  he  did  so  hastily,  and  without  appreciating 
the  marshal's  authority,  and  a  moment  later  called  to  the  engineer 
to  go  onto  the  side  track,  when  some  one  in  the  crowd  cried  out  not 
to  do  it.  In  conclusion,  both  Doolittle  and  Schanbacher  reiterated 
that  they  did  not  at  any  time  use  threats  or  violence  against  any  per- 
son, whether  marshal  or  other  person.  They  admitted  that  theiz 
"zeal  in  the  cause"  might  have  led  them  to  commit  acts  capable  of 
being  construed  as  in  contempt  of  this  court,  but  averred  that  such 
contempts  were  without  willfulness,  malice,  or  intent  on  their  part. 

Charles  C.  AUen^  for  respondents,  Doolittle  and  Schanbacher. 

Bbewer,  J.,  [orally.y   The  facts  in  reference  to  this  case  are  very 

1  The  opinions  of  Judges  Brewer  and  Thbat  aa  here  pulilishcd  were  reporlod  by 
Mr.  L.  L.  Walbridge,  stenographer  of  tlie  court,  and  copy  of  same  was  sabmiited  to 
the  judges  for  revteloD  previously  to  this  publication. 
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obvious.    It  does  not  appear  that  tbeae  defendants  in  the  first  in- 
stance started  out  to  obstruot  the  receivers  in  their  management  of  the 
road.    In  some  way  they  had  ascertained  that  the  road  was  in  poB- 
session  of  the  receivers  appointed  by  this  court,  and  that  it  was  not 
pradent  to  interfere  with  them.   Bat  it  is  clear  that,  while  engaged 
in  a  strike  against  the  Missoori  Pacific  Bailroad,  they  did  interfere 
with  the  management  of  the  engine  and  freight  ears  under  the  con- 
trol of  such  receivers,  and  did  obstruct  such  receivers  in  carrying  on 
the  business  of  the  road  placed  in  their  charge  by  this  court.  Now, 
while  in  one  sen^e  they  cannot  be  charged  with  contempt  in  that 
they  intended  to  obstract  this  court  and  its  officers  in  the  discharge 
of  its  and  their  duty,  yet  they  plac<)d  themselves  in  this  attitude: 
They  engaged  in  an  unlawful  enterprise,  and  while  so  engaged  they 
did  interfere  with  the  officers  of  this  court  in  the  management  of  the 
road  which  was  in  their  hands  as  receivers.   Now,  if  a  party  engaged 
in  a  lawful  undertaking  nnintentionally  interferes  with  some  of  the 
officers  of  this  court,  and  obstructs  them  in  the  discbarge  of  their  du- 
ties, this  conrt  is  not  tenacions  of  any  mere  prerogative,  and  would 
let  such  action  pass  almost  without  notice;  but  where  parties  are  en- 
gaged in  that  which  is  of  itself  unlawful,  in  doing  that  which  they 
have  no  right  to  do,  and  in  so  doing  obstruot  the  officers  of  this  court, 
although  intending  no  contempt,  that  is  a  very  different  thing. 

Suppose  a  party  of  men — and  I  state  this  merely  as  an  illustration — 
combine  to  commit  an  assault  and  battery  upon  one  person,  and,  with- 
out intending  so  to  injure,  do,  through  mistake,  actually  seize  and 
beat  a  third  person.  Although  such  beating  was  unintentional,  per- 
haps accidental,  yet,  as  they  were  engaged  in  an  unlawful  enterprise, 
it  is  just  the  same  as  though  they  intended  that  unlawful  atlaclC  upon 
the  person  actually  receiving  the  injury.  And  so,  here,  though  these 
defendants  did  not  set  out  to  obstruct  the  officers  of  this  court,  and 
the  receivers  of  the  Wabash  Company,  in  their  administration  of  that 
property,  yet  they  did  set  out  to  obstruct  some  persons  in  the  exer- 
eise  of  their  legal  rights ;  they  did  set  out  to  do  that  which  they  had 
no  right  to  do;  and  this  court  is  justified,  indeed,  it  is  its  duty,  inas- 
much as  they  did  obstruct  the  officers  of  this  court,  to  regard  it  just 
the  same,  or  nearly  the  same,  as  though  they  started  out  to  obstract 
the  officers  of  this  court,  the  receivers  of  the  Wabash  Railway  Com- 
pany. 

Mr.  Charles  C.  Allen.  Do  I  understand  your  honor  to  say  that  the 
act  of  striking— merely  carrying  out  of  the  strike — was  unlawful  ? 

The  Court,  (Judge  BaEWBa.)  It  is  not  the  mere  stopping  of  work 
themselves,  but  it  is  preventing  the  ownera  of  the  road  from  man- 
aging their  own  engines  and  running  their  own  oars.  That  is  where 
the  wrong  comes  in.  Anybody  has  a  right  to  quit  work,  but  in  in- 
terfering with  other  persons*  working,  and  preventing  the  owners  of 
railroad  trains  from  managing  those  trains  as  they  see  fit — there  is 
There  the  wrong  comes  in. 
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I  believe  Judge  Dbuhuohd,  in  a  series  of  cases  that  came  before 
him,  across  the  river  in  Illinois,  vhere  there  was  a  direct  resistance 
by  parties  engaged  in  snoh  a  strike,  to  the  receiver^  appointed  by 
him,  sentenced  the  ringleaders  to  six  months  in  the  county  jail.  In 
this  case  I  do  not  feel  ^s  though  it  would  be  right  to  treat  them  ex- 
actly as  though  they  occupied  that  same  position,  and  yet,  as  I  said 
before,  1  do  not  think  it  is  a  matter  that  can  be  overlooked.  Things 
of  this  kind  are  not  to  be  encouraged  or  tolerated,  and  the  sentence 
will  be  that  they  shall  be  confined  in  the  county  jail  for  60  days,  and 
pay  the  costs  of  this  attachment. 

Treat,  J.,  {orally.)  As  far  as  .1  am  concerned,  I  should  have  given 
a  severer  punishment  if  the  matter  had  been  left  solely  to  me,  and  I 
should  emphasize  the  statement  very  strongly  that  while  no  one  would 
admit  more  readily  than  the  judges  of  this  court  the  right  of  every 
man  to  determine  whether  he  will  engage  in  this  or  another  employ- 
ment, and  would  protect  him  in  that  right  through  any  proper  judicial 
proceeding,  he  must  not  resort  to  lawless  measures  to  injure  the  prop- 
erty or  the  person  of  any  other  party.  More  particularly  is  that  true 
with  regard  to  the  receivers  of  courts.  If  there  was  any  just  ground 
of  complaint,  so  far  as  the  sO'Called  strikers  were  concerned,  this  tri- 
bunal was  open  to  have  them  present  their  matters  here,  and  the  court 
would  have  instructed  the  receivers  with  regard  to  it;  and  one  of  the 
prominent  reasons  why  courts  are  bo  prompt  to  punish  men  who  in- 
terfere with  receivers  in  the  custody  and  control  of  the  property  com- 
mitted to  them  by  law,  is  the  fact  that  any  one  engaged  in  employment 
under  them  can  have  ample  redress  by  applying  to  the  court  with  re- 
spect thereto. 

Now,  instead  of  coming  to  this  court  to  make  application,  as  some 
other  parties  have  done, — other  employes, — ^they  chose  to  engage  in 
a  lawless  enterprise  whereby  were  involved,  not  only  the  stoppage  of 
commerce,  but  perhaps  a  loss  of  millions  of  dollars,  and  merchants 
and  private  individuals  and  all  classes  were  injured  by  this  lawless 
proceeding.  And  now  the  party  comes  and  says,  what?  Bvasively, 
"I  did  not  know  that  I  was  interfering  with  the  officers  of  this  court ; " 
but  he  did  know  that  he  was  interfering  with  property  that  he  had 
no  right  to  interfere  with,  and  "perchance  he  overstepped  the  limit, 
and  involved  himself  within  the  jurisdiction  of  this  court."  Further, 
".We  did  not  directly  by  physicij  force  do  sundry  and  divers  things; 
we  merely  requested  other  persons  to  do  it."  A  specioas  pretense! 
The  court  must  be  supposed  to  know,  as  everybody  else  does,  what 
the  object  was;  it  was  the  threatening  intimidation  which  lay  behind 
the  whole  matter,  and  hence  thoy  are  within  the  rule.  "A  request," 
under  such  circumstances,  was  a  threat.  The  court  cannot  be  blinded 
by  such  mere  specious  language.  The  fact  is  there — the  positive  fact 
that  here  was  a  direct  threat  and  an  intimidation.  The  form  of  lan- 
guage amounts  to  nothing.   Courts  do  not  stick  in  the  letter;  they 
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look  at  the  fact, — the  act  itself, — and  that  was  the  case  here.  Par- 
ties determined  lawlessly  to  stop  the  commerce  of  the  coantry,  so  far 
as  these  roads  were  concerned,  and  to  do  it  by  force,  by  threats,  and 
by  intimidation;  and  in  doing  it  they  interfered  with  the  property  of 
this  company  under  the  charge  of  the  court,  and,  instead  of  coming 
to  this  court,  if  they  had  any  wrong  to  be  redressed,  and  asking  the 
court  to  adjust  their  cause,  they  took  the  law  in  their  own  hands,  and 
they  must  suffer  the  consequences  of  doing  it. 

Of  course  I  assent,  as  I  must  do,  to  the  lenient  punishment  pre- 
scribed by  the  circuit  judge;  but  if  it  had  been  left  to  me  alone,  it 
would  have  been  much  severer. 


The  first  point  that  is  to  be  discussed  in  connection  with  the  foregoing 
opinion  la  that  which  is  embodied  in  the  following  statement:  "Suppose  a 
party  of  men — and  I  state  this  merely  as  an  illustration — combine  to  commit 
an  assault  and  battery  upon  one  person,  and,  without  intending  so  to  injure, 
do.  through  mistake,  actually  seize  and  beat  a  third  person.  Although  such 
beiUing  was  unintentional,  perhaps  accidental,  yet,  as  they  were  engaged  in 
an  unlawful  enterprise,  it  is  just  the  same  as  though  they  intended  that  un- 
lawful attack  upon  the  person  actually  receiving  the  injury." 

The  question  which  is  here  put,  viewing  It  in  its  general  relations,  is  one 
by  which  the  courts  have  been  frequently  embarrassed.  It  is  as  old  as  the 
earliest  opinions  of  Boman  jurists.  It  comes  to  us  as  fresh  in  the  cases  of 
to-day  as  if  it  never  had  before  been  discussed.  Is  a  man  responsible  for  acts 
which  are  incidental  to  otlier  acts  designed  by  him,  but  which  were,  never- 
theless, not  intended  by  him?  The  general  rule,  I  apprehend,  may  be  thus 
properly  stated:  When  the  act  in  question  results  as  a  natural  and  probable 
consequence  of  an  intended  wrongful  act,  then  the  unintended  wrong  derives 
its  character  from  the  wrong  that  was  intended.  So  far  as  concerns  ques- 
tions of  general  malice  this  position  cannot  be  disputed.  A  man,  for  in- 
stance, from  general  malice,  tears  a  rail  off  of  a  railway,  or  drops  from  a  roof  a 
very  heavy  substance  on  the  pavement  where  a  crowd  is  passing;  and  in  sucli 
cases,  if  death  ensues,  he  is  responsible  for  murder,  though  he  did  not  intend 
to  take  any  one  life  in  particular.  This  is  also  the  rule  in  cases  of  special 
malice,  wlien  the  object  effected  is  incidental  to  the  object  intenderl.  The 
same  distinction  has  been  accepted  with  regard  to  arson,  where  it  is  lieid  that 
where  the  house  of  A.  is  burned  instead  of  that  of  B.,  as  the  felon  intended, 
this  is  arson  as  much  as  if  the  intent  liad  been  to  burn  the  liouse  of  A.'  In 
burglary,  also,  it  is  held  to  be  no  offense  that  the  goods  stolen  were  nottliose 
which  the  burglar  intended  to  steal.^  Nor  is  it  a  defense  to  an  indictment 
for  stealing  that  the  defendant's  intent  was  not  to  steal  from  any  particular 
owner,  or  that  it  was  to  steal  from  a  person  who  turned  out  nut  to  be  the  real 
ownor.^ 

These  conclusions  may  be  sustained  on  principle.  Whatever  I  ought  J;o  re- 
gard as  incidental  to  an  intended  act,  I  must  be  regarded  as  having  intended. 
It  is  no  defense,  if  I  shoot  at  A.  on  the  road  and  hit  B.,  who  happens  to  be  be- 
hind A.,  that  I  did  not  actually  see  B.  in  the  spot  where  he  was  shot.  It  wjw 
my  duty  to  have  seen  him,  and  I  am  responsible  for  the  consequences.  It  is 
true,  as  I  have  endeavored  elsewhere  to  show,^  that  the  proper  way  of  appor- 
tioning the  responsibility  in  such  cases  is  by  indicting  the  offender  for  shoot- 

iM.  V.  Pcdley,  2Ea3t,  P.  C.  1026.  * B. v.  Moore,  Tidgh  &  C.  1 ;  8Cos,C.C. 

•K.  v.Kejlftn,  4Cox,C.C.  336.        '  416. 
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ing  a&  A.  with  intent  to  kill,  and  also  for  the  negligent  homicide  of  B.  But. 
however  this  may  be,  that  the  offender  in  such  a  case  is  indictable  for  the  in- 
jury that  he  ought  to  have  seen,  cannot  be  questioned.* 

The  ubservHtions  that  have  just  been  made  are  peculiarly  applicable  to  cases 
of  riots  arising  from  tlie  illegal  assertion  of  supposed  riglita,  or  retiress  of 
supposed  grievances.  Parties  engaging  in  such  a  riot  are  indictable  for  the 
natural  and  probable  consequences  of  ttie  riotous  confederacy.  If  the  plan  in- 
volve a  crime,  then  the  offenders  are  responsible  for  such  crime  when  com- 
mitted in  execution  of  the  plan.* 

The  only  qualification  is  that  such  an  act  must  result  from  the  confederacy. 
If  it  does  not,  the  confederates  not  engaged  in  it  cHDuot  be  indicted  for  its 
commission.* 

The  rule  is  thus  well  stated  by  Judge  Campbell  in  People  v.  Knapp:* 
"There  can  be  no  criminal  responsibility  for  anything  not  fairly  witliin  the 
common  enterprise,  and  which  might  be  expected  to  happen  if  occasion  should 
arise  for  any  one  to  do  it.  In  other  words,  the  principle  is  quite  analogous 
to  that  of  agency,  where  the  liability  is  measured  by  the  express  or  implied 
autliority.  And  the  authorities  are  quite  cl&ir,  and  reasonable,,  which  deny 
any  liability  for  acta  done  in  escaping,  wliich  are  not  within  any  joint  puipose 
or  combination."  ^  Hence  it  iias  been  lield  that  when  several  persons  are  en- 
gaged in  committing  a  felony,  and,  on  being  detected,  run  different  ways, 
upon  which  one  of  them,  in  order  to  get  rid  of  a  pursuer,  assaults  him,  the 
otliers  are  not  to  be  considered  as  indictable  for  the  offense.* 

Tlie  general  rule  is  that  the  confederate  is  not  resiionsible  for  the  crime 
wtiich  is  not  a  probable  and  natur^  consequence  of  the  jconfedmcy,  unless 
such  crime  was  committed  witli  his  assent.  The  question  whether  a  party 
assaulting  an  officer  in  ignorance  of  the  Iattei'*B  official  cliaracter  is  indictable 
for  tlie  aggravated  offense,  is  one  of  greatei'  dilHculty.  Undoubtedly  we  have 
statBinents  made  in  such  cases  that  if  a  man  intends  a  wi-ongful assault,  he  is 
indictable  for  the  distinctive  offense  of  assaulting  an  officer,  even  though  the 
assault  was  made  in  ignorance  of  the  assaulted  person's  official  rank.^  But 
thei-e  is  sometlung  very  unreasonable  in  this.  A  public  officer,  whether  lie 
be  a  sheriff,  or  a  constable,  or  a  receiver,  appointed  by  a  court  liaving  juris- 
diction, ought  to  give  notice  of  his  position,  if  he  desire  to  clothe  lumself  with 
the  immunities  of  that  position,  at  least  so  far  us  concerns  a  prosecution  for 
an  assault  on  himself  personally.  It  is  the  official  person  of  the  assaulted 
party  tluit  creates  the  oftense  in  such  a  case.  It  is  true  ttutt^if  a  statute  should 
prescribe  "whoever  assaults  an  officer,  even  without  knowing  the  pei-son  as- 
saulted to  be  an  officer,  shidl  be  guilty  of  the  aggravated  offense,"  etc.,  it 


'See,  oil  til  if  subject.  R.  v.  Smith,  Dears. 
C.  C.  559  ;  3;t  Eng.  Law  &  Eq.  5li7;  R.  v. 
Jarvi»,  2  Mood.  &  R.  40;  R.  v.  Regan,  4 
Cox.  C.  C.  ;i:i.>;  Callahan  v.  State,  21  Ohio 
Bt.  31)0  ;  Walker  v.  State,  S  Ind.  290 ;  People 
V.  Torres.  38  Ciil.  111.  lu  Com.  v.  Mn- 
J^aiighlin,  12  Cush.  615,  it  was  held  that 
when  A.  shot  at  B.  and  C,  intending  to 
kill  whichever  he  bit,  he  luit^ht  bo  lu- 
liictod  lor  an  assault  with  inttiiit  to  mur- 
der both  B.  and  C. 

"Stejih.  Crim,  Law,  27;  Slssinglnirst's 
Case,  1  Jiale,  P.  C.  4ti2;  R.  v.  Manners,  7 
Car.  Ji  P.  801 ;  (;oin.  v.  Knajip,  U  Pick.  4a> ; 
NurLoii  V.  I'eoiile.  8  Cnw,  137;  McCarnev 
V.  Peojile,  S.T  X.  Y.  408 :  Broese  v.  Stutw.  12 
Ohio  yt.  140;  (iroen  v.  State,  13  Mo.  382; 
Sclvidf-'e  V.  State,  30  Te.<.  (it);  Miller  v. 
State,  V)  Tex.  App.  125 ;  People  v.  Brown, 
fi&  Cal.  345.  See  State  v.  Buchanan,  33  La. 
Ann.  tsi). 


•See  R.  V.  Collison,  4  ('ar.  &  P.  565; 
H.  v.  Howell,  9  Car.  &  V.  437. 
*  26  Mich.  112. 

*See,  to  the  same  eflTi'ct,  R.  v.  Murphr, 
0  (Jar.  &  P.  103 ;  R.  v.  Franz,  2  Post.  &.  V. 
r>SO ;  U.  V.  Horsey,  3  Fosl.  &.  F.  267  :  U.  V. 
Bkeot,  4  Fost.  &  F.  931 ;  R.  v.  Hawkins,  3 
Car.  A  P.  392 ,  R.  v.  Tyler,  8  Car.  &  P.  616 ; 
R.  V.  Price,  8  Cnx.  C.  C.  96 ;  U.  ^.  v.  Jonw, 
3  Wash.  C.  C.  209;  Com.  v.  Campbell.  7 
Allen,  541 ;  Watts  v.  State,  6  W.  Va.  532; 
Manier  v.  State,  0  Baxt.  59.»;  Lanih  v.  Peo- 
ple, 9(5  III.  73;  People  v.  Knapp.  26  Midi. 
112,  State  V.  Stalcup,  1  Ired.  Law,  30; 
Miller  v.  State,  15  Tex.  App.  125. 

0  R.  V.  White,  Rus».  &  K.  C.  C.  99 ;  B. 
V.  Skeet,  4  Fost.  &  F.  931;  State  v.  Ab- 
sence, 4  Port.  397. 

I U.  S.  V,  Liddle,  2  Wash.  C.  C.  205 :  U. 
S.  V.  Ortega,  4  Wodh.  C.  C.  5S1;  U.  S.  V. 
JJeuuur,  Bald.  2U. 
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would  be  no  defense  that  the  defendant  was  Ignorant  of  the  officer's  official 
position.  Bat  at  common  law  the  Kimtnr  Is  necessary  to  constitute  the 
offense,  subject  to  the  qualification  that  r  party  is  supposed  to  know  wliat  he 
ought  to  have  known.  On  the  other  hand,  it  is  no  dtsfense  to  an  indictment 
for  obstructing  an  officer  in  Ills  duties  {the  d^endant  knowing  the  t^ffleer^a 
official  position)  that  the  object  of  the  defendant  was  to  personally  cliastise 
the  officer,  and  not  to  obstruct  him  in  the  discTiai^  of  his  duties.  The  ob- 
struction was  incidental  totlie  Intended  assault,  and  therefore  the  defendant 
was  indictable  for  the  obstruction.! 

AThen  we  come,  however,  to  discuss  the  question  of  an  attachment  ^or  a 
contempt,  a  new  state  of  facts  Is  prraented.  A  court  of  equity  is  obliged  to 
enforce  its  decrees;  and  if  those  decrees  are  dlsob^ed,  the  only  process  to 
compel  obedience  is  by  atta(&nient.  This  is  eminently  the  case  with  disobe- 
dience to  an  order  of  specific  con  ve^wice.'  with  dieobed)en<»  to  orders  of  courts 
for  payment,'  and  wiUi  disobedience  to  an  injancUon.^  In  snch  cases  It  makes 
no  matter  what  was  the  intention  of  tlie  party  resisting  the  order  of  the  court 
Whether  this  resistance  were  Intentional,  or  whether  it  were  in  knowledge  of 
the  existence  of  the  decree  resisted,  or  in  Ignorance  thereof,  makes  no  mat- 
ter. An  obstacle  stands  in  the  way  of  the  execution  of  the  oourt'a  decree, 
and  that  obstacle  most  be  removed.  Nor  is  It  any  defense  in  such  case  that 
tiie  resistance  is  to  a  receiver  whom  the  coui-t  appoints.  The  receiver  is  as 
much  an  officer  of  the  court  as  is  an  officer  appointeil  hy  the  cuuit  to  sumuion 
witnesses  or  to  execute  final  process.  Keelstance  in  the  first  case  is  as  much 
un  obstruction  of  the  process  us  is  resistance  in  the  last  two  cases.  It  may 
be  objected  that  this  bears  with  unnecessary  harahness  on  persons  ignorantly 
impeding  the  action  of  the  receivers  in  a  case  such  as  the  present.  The  same 
objection,  however,  applies  to  all  other  cases  of  resistance  of  process;  and  if 
the  objection  were  held  good,  no  process  whatever  could  be  enforced  against 
parties  who  are  so  stupid  or  so  angry  as  not  to  understand  what  is  the  nature 
of  the  authority  which  they  resist.  The  relief  in  all  such  cases  is  an!  appeal 
to  the  clemency  of  the  court,  which  will  permit  no  penalty  gretUer  than  the 
merits  of  the  case  demand.  But,  whatevor  be  the  penalty,  the  process  of  the 
court  must  be  obeyed^  Fbancis  Wharton. 

Woihington,  May  6.  1885. 

1U.S.V.  Keen.  5  Mason.  453.  "Id. 

>  Daniell,  Cfa.  Pr.  X633  i  2  Wait,  Pr.  *  Woodworth     Bogew,  8  Wood.  A  M. 

112.  136;  Bogen  v.  Kogers,  88  Oouu.  121. 


The  Pennland.* 


{Dittriet  Court,  S.  D.  Km  Ytn-k.   March  19,  1885.) 

1.  COLLTBTON— -StBAMBR  A2JD  BATLIMO  VbBBEI.— UROSBINO  GOITRSES— Rt^I.E  20, 

Where  a  collision  occurs  between  a  steamer  and  a  sailing  vessel,  the  former 
being  obliged  under  rule  20  lo  keep  out  of  the  way,  the  steamer  will  be  held 
liable,  unless  she  excuses  herself  by  proof  of  somo  misconduct  on  the  part  of 
the  sailing  vessel,  or  by  proof  of  such  a  condition  of  fog,  and  of  such  a  compli- 
ance on  her  part  with  all  the  rules  of  navigntioo,  as  to  absolve  her  from  fault, 
and  reduce  the  case  to  one  of  iuuvltable  accident. 

iKepflrtMl  by  B.  P.  a  Sdwsrd  Baaodlct,  Esqs.,  of  the  New  Vork  bar. 
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3.  Sajte— Speed  in  Fog— Case  Stated. 

The  brig  B.  C,  sailing  by  night,  closc-haiilod,  on  a  B.  S-  W.  course,  saw  off 
her  port  beam  both  colored  lights  of  the  steamer  P.,  estimated  a  half  mile  or 
more  distant,  and  kept  on  without  altering  her  course.  There  was  a  thickness 
of  the  atmosphere  down  near  the  water,  such  as  to  cause  a  serious  olistruction  to 
the  visibility  of  lights.  The  P.,  running  nearly  12  knots  an  hour  on  a  courso 
W.  by  N.  }^  N.,  saw  the  brig's  red  light  about  tiOO  yards  off,  nearly  ahead,  and 
then,  without  decreasing  her  speed,  starboarded  and  changed  her  course  five 
points  daring  about  a  minute  and  a  half  following,  when,  in  the  act  of  slowing, 
slie  was  struck  by  the  brig  about  80  feet  forward  of  her  stern.  The  above  facts 
being  found  upon  very  conflicting  evidence,  ^ui/d,  (1)  that  in  such  a  condition  of 
weatner  the  steamer  should  have  gone  at  a  reduced  speed;. (2)  that,  aa  the 
led  light  of  the  brig  was  seen  nearly  ahead,  and  the  wind  being  westerly,  the 
steamer  mnst  have  known  that  the  brig  was  going  to  the  southward  of  the 
steamer's  course,  and  consequently  should  not  liave  altered  her  course  so  as  to 
attempt  to  cross  the  bows  of  the  brig,  but  should  have  ported  and  gone  astern; 
and  that  the  steamer  was  solely  liatile  for  the  collision. 

3.  Same— Flash- LiOHT—BunDEiT  op  Proop— Proximate  Cause. 

Where  it  clearly  appears  that  a  lighted  torch,  exhibited  by  a  sailing^csscl  to 
an  approaching  steamer,  could  not  have  convened  any  additional  information 
of  any  use  to  such  steamer,  the  omission  of  It  is  not  a  proximate  cause  of  the 
collision,  and  is  immaterial.  The  burden  of  proof  to  establish  that  it  would 
not  have  given  additional  information  is  upon  the  sailing  vessel.  Ueidj  that  in 
this  case  she  had  done  so. 


In  Admiralty. 

At  about  3  A.  H.  on  the  fifth  of  July,  18S3,  the  Btoam-sbip  Fenn- 
land,  of  the  Red  Star  line,  bound  from  Antwerp  to  New  York,  when 
near  Nantucket,  in  crossing  the  bows  of  the  brig  Stacy  Clark,  bound 
from  the  Eeanebeo  river  to  Savannah,  carried  away  the  latter's  jib* 
boom,  bowsprit,  and  head-gear,  to  recover  damages  for  which  this 
libel  was  liled.  The  brig  was  136  feet  long,  373  tons  register,  loaded 
with  ice,  sailing  close-hauled  upon  her  starboard  tack,  in  a  moderate 
wind  from  the  westward,  in  a  rough  sea,  a  hazy  or  foggy  night,  and 
heading  S.  S.  W.  She  kept  her  course  until  the  collision.  The  Penn- 
land  was  an  iron  steamer  350  feet  long,  and,  until  a  short  time  be- 
fore the  collision,  was  making,  according  to  her  own  testimony,  a 
compass  course  of  W.  by  N.  \  N.  After  12  o'clock,  though  it  was 
fine  and  clear  overhead,  it  became  hazy  below,  which  about  2  o'clock, 
very  shortly  before  the  collision,  increased  to  a  thick  fog.  Her  fog- 
whistle  had  been  started,  and  three  blasts  given,  about  a  minute  apart 
or  a  little  less,  before  the  collision.  Her  previous  speed  was  from  11|- 
io  12  knots.  Shortly  after  the  first  blast  of  the  steam-whistle,  the 
second  officer,  who  was  in  charge  of  the  navigation,  signaled  to  the 
engineer  in  charge,  first,  to  stand  by;  and  afterwards,  to  go  half 
speed.  The  signals  were  obeyed.  The  engineer  testified  that  he  was 
in  the  act  of  obeying  the  half-speed  signal  when  the  shock  of  the  col- 
lision came.  The  brig's  red  light  was  first  seen  a  little  on  the  star- 
board bow,  at  an  interval  before  the  collision  variously  estimated  by 
the  steamer's  witnesses  of  half  a  minute  to  a  minute  and  a  half. 
When  the  red  light  was  seen,  the  steamer's  helm  was  put  hard  a-star- 
board  to  go  ahead  of  the  brig,  because,  as  the  first  officer  states,  the 
brig  was  judged  to  be  too  near  to  attempt  to  go  astern  of  her  by  port- 
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ing.  The  fourth  officer,  who  vas  in  the  wheel-house,  estimates  that 
the  steamer  ran  about  a  minute  and  a  half  under  her  starboard  wheel, 
and  that  she  changed  her  course  five  points  up  to  the  time  of  the  col- 
lision. No  fog-horn  was  heard  from  the  brig.  Two  of  her  witnesses,  , 
however,  testify  that  they  heard  the  steamer's  fog-whistles,  and  an-, 
swered  each  with  a  fog-horn;  that  the  weather  was  hazy,  but  not 
foggy;  iLat  they  saw  the  steamer's  green  light  about  abeam  on  the 
port  side,  estimated  at  a  mile  distant.   No  flash-light  was  exhiMted. 

Benedict,  Taft  dt  Benedict,  for  libelant. 

Man  fiC'  Parsons,  for  claimant. 

Bbowh,  J.  The  steamer  in  this  case  was  bound  under  rule  20  to 
keep  out  of  the  way  of  the  brig.  She  mast  be  held  answerable  for 
not  havDog  done  so,  unless  she  ezcnses  herself  by  proof  of  some  mis- 
conduct on  the  part  of  the  brig,  or  by  proof  of  such  a  condition  of  fog, 
and  of  such  a  compliance  on  her  part  with  all  the  rules  of  navigation, 
as  absolve  her  from  fault  and  reduce  tj^e  case  to  one  of  inevitable  acoi- 
dent.  The  Carroll,  8  Wall.  302-304.  The  principal  controversy  has 
been  in  reference  to  the  existence  and  character  of  the  alleged  fog. 
The  difference  between  the  witnesses  is  to  some  extent  verbal,  rather 
than  substantial.  Both  sides  speak  of  the  weather  as  in  a  condition  of 
increasiug  haziness,  rather  than  of  fog  proper.  Some  of  the  claim- 
ant's witnesses  speak  of  it  as  very  thick  at  the  time  of  the  collision; 
while  the  captain  of  the  brig  insists  that  there  was  no  fog  proper  nntil 
an  hour  after  the  collision,  and  that  lights  at  the  time  of  the  collision 
could  be  seen  a  mile.  It  is  evident,  however,  that  there  was  Buch 
thickness  in  the  atmosphere  down  near  the  water,  though  clear  over- 
head, as  to  cause  a  serious  obstruction  in  the  visibility  of  lights,  ^ 
contemplated  by  the  rules  of  navigation,  though  I  have  no  doubt  that 
the  greater  thickness  of  the  fog  subsequent  to  the  collision  has  been 
referred  by  the  claimant's  witnesses  to  the  time  of  the  collision  itself. 
The  thickness  of  the  fog  is  material  only  as  respects  the  distance  at 
which  the  brig's  red  light  could  be  seen  on  board  the  steamer.  There 
are  sufficient  circumstances  in  the  case  to  show  conclusively  that  her 
red  light  not  only  could  be  seen,  but  was  seen,  at  such  a  distance  as  to 
charge, the  steamer  with  fault.  Mere  estimates  of  time  and  distance, 
not  confirmed  by  acts  done  at  the  time,  are  entitled  to  little  weight.  • 
But  such  acts  are  proved  in  this  case  to  have  been  done  after  the 
brig's  red  light  was  seen,  as  show  that  the  interval  was  not  far  from 
a  minute  and  a  half,  and  the  distance  traversed  by  the  steamer  not 
far  from  600  yards.  The  fourth  officer  estimates  the  interval  at  a 
minute  and  a  half  from  the  time  when  the  steameifs  helm  was  star- 
boarded, in  consequence  of  seeing  the  red  light,  until  the  collision. 
He  was  in  the  pilot-house  at  the  time,  and  testifies  that  the  steamer 
went  off  five  points  under  her  starboard  wheel.  The  proofs  before 
me  in  other  cases  as  to  the  rate  of  the  change  of  steamers  of  this  class 
show  that  this  change  would  be  made  in  about  600  yards.  See  The 
Lepanto,  21  Fsn.  Bep.  651,  664.   The  Fennland,  being  somewhat 
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larger  tlian  the  Lepanto,  would  make  a  larger  circle,  other  conditions 
being  in  proportion.  As  the  steamer'B  speed  was  about  12  knots, 
and  was  not  checked  up  to  the  time  of  the  collision,  this  would  give 
precisely  a  minute  and  a  half  as  the  interval  during  which  a  change 
•of  five  points  would  be  made,  assuming  the  mean  average  rate  of  one 
point's  change  in  860  feet.  It  is  possible  that  the  fourth  officer's  es- 
timate of  time  was  based  in  part  upon  his  knowledge  of  the  rate  at 
which  the  Fennland  changed  her  course. 

Again,  there  were  three  whistles  about  a  minute  apart  given  as  a 
fpg  signal  prior  to  the  eoilisiou.  Several  of  the  witnesses  state  that 
the  red  light  was  seen  between  the  first  and  second  whistles.  The 
captain,  also,  had  time  to  dress  himself  hurriedly  in  the  same  inter- 
val. It  is  urged  for  the  claimants  that  the  time  was  much  shorter 
than  this,  because  it  appears  that  the  engineer  was  in  the  act  of  obey- 
ing the  order  to  slow  down  at  the  moment  of  collision;  while  this  or- 
der, it  is  said,  was  given  immediately  after  the  first  whistle,  and  imme- 
diately obeyed.  But  entire  reliance  cannot  be  placed  on  the  several 
items  which  make  up  these  premises.  There  were  two  orders  to  the 
engineer :  one  to  stand  by,  followed  by  an  order  to  slow  down.  It 
would  be  very  easy  for  the  officer  in  charge  to  mistake  the  precise 
order  of  sequence  in  which  these  various  directions  and  th»  whistles 
were  given,  and  the  interval  which  separated  them.  The  Arklow,  L.  B. 
9  App.  Gas.  136, 141.  This  kind  of  testimony  is  evidently  insufficient 
to  rebut  the  circumstances  I  have  above  referred  to.  The  inevitable 
inference  is,  either  that  the  order  to  slow  down  was  not  given  until, 
after  the  third  whistle,  or  else  that  the  engineer  was  tardy  in  obeying 
it  While  a  considerable  time  is  necessary  for  some  vessels  to  reverse 
the  engine  and  get  it  working  astern,  but  a  few  seconds  is  needed  to 
execute  the  order  to  slow  upon  a  steamer  making,  like  this,  55  revo- 
lutions per  minute. 

The  testimony  of  the  witnesses  for  the  brig  is  certainly  not  without 
some  weight  as  to  their  estimates  of  time  and  distance,  although  much 
less  trustworthy  as  respects  the  distance  at  which  their  own  light 
would  be  seen  from  the  steamer.  They  estimate  that  the  steamer's 
green  light  was  seen  a  mile  distant;  but  her  light  may  have  been  seen, 
and  probably  was  seen,  at  a  greater  distance  than  the  brig's,  as  the 
steamer's  light  was  probably  a  stronger  light  and  higher  above  the 
water.  There  is  no  reason  to  distrust  the  testimony  of  the  captain, 
that  on  hearing  the  report  of  the  steamer's  lights  he  came  up  from 
the  cabin ;  saw  both  colored  lights  of  the  steamer  about  abeam ;  took 
a  hasty  look  at  his  own  red  light  to  make  sure  it  was  burning  brightly; 
returned  to  the  companion-way;  observed  the  red  light  of  the  steamer 
then  shut  in;  knew  from  that  circumstance  that  the  steamer  had 
starboarded,  so  as  to  cross  hia  bows,  because  in  no  other  way  could 
the  red  light  under  the  circumstances  have  been  shut  in;  and  that 
he  immediately  took  the  wheel,  because  he  recognized  the  consequent 
danger  of  collision;  and  his  estimate  is  that  it  was  from  one  to  two 
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mmntes  aftor  that  change  that  the  collision  occurred.  These  circum- 
stances all  together  furnish  more  satisfactory  proof  than  the  court  is 
often  obliged  to  act  upon  in  collision  cases,  and  show  that  the  time 
between  the  collision  and  the  first  notice  of  the  brig's  light  by  the 
steamer  was  not  far  from  a  minute  and  a  half,  and  that  the  distance 
traversed  by  the  steamer  was  not  far  from  600  yards.  If  an  arc  be 
projected  of  that  length,  covering  five  points  of  a  circle,  (given  by  a 
radius  of  about  1,825  feet,)  it  will  be  seen  that  between  starboarding 
and  the  collision  the  steamer  must  have  made  an  offing  to  the  south- 
ward from  her  previous  course  (counting  from  her  main  rigging)  of 
about  625  feet.  As  the  brig  was  but  136  feet  long,  or,  including  her 
bowsprit  and  jib-boom,  possibly  170  feet,  it  is  clear 'that  bad  the 
steamer  kept  her  course  she  would  hare  passed  far  astern  of  the  brig; 
and  it  is  equally  clear  that  no  admissible  margin  of  variation  from, 
the  estimate  of  the  rate  of  change  in  her  coarse  above  made  would 
make  any  material  difference  in  this  result. 

From  the  above  considerations  two  faults  of  the  steamer  become 
clear :  (1)  Assuming  that  there  was  a  sufficiently  dense  haze  or  fog, 
as  her  witnesses  assert,  to  require  the  sounding  of  the  fog-whistle  at  the 
,time  when  the  iirst  whistle  was  given, — namely,  the  third  blast  before 
the  oolUsion, — ^it  was  her  duty  to  go  at  moderate  speed  under  rule  21; 
that  is,  reduced  speed.  The  Colorado,  91  U.  S.  692;  Clare  v.  Provi- 
dence d-  S.  S.  Co.  20  Fed.  Rep.  536;  The  Beta,  L.  R.  9  Prob.  Div.  134. 
(2)  From  the  direction  of  the  wind  it  was  manifest  to  the  steamer,  in- 
asmuch as  the  brig's  red  light  was  seen,  that  the  brig  must  be  going  to 
the  southward ;  that  she  conld  not  be  moving  at  a  greater  angle  than  at 
right  angles  with  the  steamer's  course,  and  might  be  approaching  her 
at  a  much  less  angle.  There  was,  therefore,  manifest  risk  of  collision, 
unless  the  steamer  could  avoid  it  by  porting;  and  that  she  did  not  do, 
but  starboarded.  The  risk  of  collision  was.  therefore,  imminent  un- 
til she  had  crossed  the  brig's  bows  upon  the  course  adopted.  The 
rule  in-BUch  eases  positively  requires  a  steamer  to  slacken  her  speed, 
and,  if  necessary,  to  stop  and  back.  She  did  neither,  during  the  in- 
terval of  about  a  minute  and  a  half;  and  she  was  only  in  the  act  of 
slowing  when  the  collision  took  place.  It  is  true  that  a  steamer  is 
not  bound  to  slacken  speed  when  it  is  clear  that  continuing  at  full 
speed  offers  the  only  chance  of  escape.  But  in  departing  from  the 
rule  the  steamer  takes  upon  herself  the  burden  of  showing  that  such 
a  departure  was  necessary.  The  Alaska,  22  Fed.  Rep.  54:8,  553; 
The  Elizabeth  Jones,  112  U.  S.  514,  523;  S.  0.  6  Sup.  Ct.  Rep.  468. 
473;  The  Elizabetk  Jenkins,  L.  R.  1  t.  0.  App.  501.  The  event  in 
this  case  shows  that  no  such  departure  was  necessary,  and  that  there 
could  not  have  been  any  such  circumstances  existing  at  the  time  as 
even  apparently  justified  it. 

The  brig  was  at  the  least  500  yards  distant  from  the  steamer  when 
her  red  light  was  seen.  Several  of  the  steamer's  witnesses,  indeed,  say 
that  the  brig's  red  light  was  first  seen  two  and  a  half  points  on  their 
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Btaiboard  bow.  This  is  a  manifest  error.  If  that  had  been  her  posi- 
tion>  the  steamer's  two  colored  lights  could  not  at  any  time  have  been 
seen  upon  the  brig;  whereas  all  her  witnesses  testify  that  they  were 
both  seen  together  when  the  steamer  first  came  in  view.  The  brig, 
moreoTer,  in  order  to  reach  the  place  of  collision  from  a  sitaation  two 
and  a  half  points  on  the  steamer's  starboard  bow  at  a  distance  of  500 
yards,  would  have  been  obliged  to  traverse  at  least  400  yards ;  a  speed, 
during  a  minute  and  a  half,  equal  to  nine  knots,  or  nearly  twice  her 
actual  speed.  After  the  steamer  changed  her  course  to  port,  the  brig 
bore  upon  her  starboard  bow,  and  so  remaiqed  nntil  the  collision.  The 
speed  of  the  brig  is  stated  to  have  been  from  four  to  five  knots;  and 
as  the  wind,  according  to  all  the  witnesses,  was  only  moderate,  there 
is  no  reason  to  believe  it  greater.  In  reaching  the  place  of  collision 
by  a  change  of  five  points,  the  steamer  diverged,  as  I  have  said, 
somewhere  about  650  feet  tmm  her  former  course;  the  precise  amount 
is  immaterial.  The  brig,  daring  the  interval  of  a  minute  and  a  half, 
passed  over  somewhere  from  600  to  750  feet,  and  tracing  her  back- 
ward a  minute  and  a  half,  we  should  find  her  in  a  position  to  see 
both  colored  lights  of  the  steamer  abeam.  This  corresponds  so  en- 
tirely with  the  statements  of  the  brig's  witnesses,  that  they  did  see 
both  colored  lights  of  the  steamer  abeam,  that  their  troth  cannot  be 
doubted.  It  follows,  consequently,  that  when  the  steamer  starboarded, 
so  as  to  shut  out  her  red  light  from  the  brig,  the  brig  could  not  have 
been  to  any  considerable  degree  on  the  steamer's  starboard  bow ;  but 
must  have  been  nearly  ahead.  Under  such  circumstances,  to  star- 
board, in  the  endeavor  to  pass  ahead  of  the  brig's  known  course,  in- 
stead of  going  astern,  cannot  be  excused  as  a  mere  error  of  judgment. 
The  steamer  had  only  to  continue  her  course  and  no  danger  would 
.have  arisen.  Her  starboarding  was,  therefore,  a  third  fault;  and 
upon  these  grounds  the  steamer  must  be  held. 

2.  Two  faults  are  alleged  against  the  brig :  First,  that  she  did  not 
blow  her  fog-horn ;  second,  that  she  did  not  exhibit  any  flash-light  as 
required  by  section  4334.  I  cannot  disregard  the  testimony  of  the 
men  on  the  brig,,  that  a  fog-horn  was  blown  as  soon  as  as  they  heard 
the  whistles  from  the  steamer,  although  the  horns  apparently  were 
not  heard.  It  is  admitted  that  no  lighted  torch  was  exhibited.  But 
though  the  statute  requires  a  torch-light  to  be  exhibited,  it  does  not 
declare  that  the  sailing  vessel  shall  be  answerable  for  a  subsequent 
collision  if  she  fail  to  exhibit  it,  without  regard  to  the  question  whether 
her  failure  to  exhibit  it  bad  ai^thing  to  do  with  the  collision  or  not. 
When  it  clearly  appears,  therefore,  that  the  exhibition  of  such  a  torch 
conld  have  done  no  good, — that  is,  could  not  have  conveyed  any  addi- 
tional information  of  any  use  to  the  steamer,  and  could  have  made 
no  difference  in  the  result, — the  omission  of  it  is  immaterial.  The 
Leopard,  2  Low.  238;  The  John  H.  Starin,  2  Fed.  Rep.  100;  The 
Margaret,  3  Fed.  Bsp.  870 ;  The  Oder,  8  Fed.  Bbp.  172.  See  The 
Dexter,  38  Wall.  76;  The  Algiers,  21  Fed.  Bep.  346.   The  burden 
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of  proof  to  establish  this  is  upon  the  sailing  vessel.  This  burden  she 
has  sustained  in  this'case,  because  it  appears  that  her  red  light  was 
seen  on  the  steamer  in  ample  time  to  avoid  her.  A  flashlight  could 
have  revealed  nothing  to  the  steamer  in  regard  to  the  brig's  position 
or  eonrse  vhich  she  did  not  fally  and  seasonably  know.  It  might 
have  done  harm  by  obscuring  the  brig's  red  light;  and  that  would 
have  caused  evident  embarrassment,  while  the  failure  to  show  a  torch- 
light did  not  create  any  embarrassment  to  the  steamer  or  withhold 
any  useful  information.  There  is  no  ground  to  suppose  that  the  ex- 
hibition of  a  torch-light  would  have  been  followed  by  any  different 
maneuver  by  the  steamer,  or  that  it  would  have  made  the  slightest 
difference  in  the  result.  The  failure  to  show  it  was,  consequently, 
immaterial  within  the  oases  above  cited,  and  was  in  no  sense  one  of 
tiie  proximate  causes  of  the  collision.  Spaigkt  v.  TedeastUf  L.  B.  6 
App.  Cas.  217,  219;  Cayzer  v.  Carhon  Go,  L.  B.  9  App.  Caa.  873, 
832,  886. 

The  libelant  is  therefore  entitled  to  a  decree  with  costs;  and  a  ref- 
erence may  be  taken  to  compute  the  damages. 


The  WnjJAU  F.  MoBae. 

{DiatriU  Covrt,  B.  D.  Michigan.   JanaaTy  26, 1880.^ 

AranRAurr  PRAcrroB— Libezi  tob  Collibion— Dhidbuic- SDBSE<irxNT  hasmL  bt 
WiFB  OukvxmQ  AS  Owner  of  VEsssib 

A.  B.,  averring  himself  to  be  the  owner  of  a  vessel  injured  by  collision,  flied 
a  libel  against  the  offending  vessel.  This  libel  was  subsequently  dismissed  by 
reason  of  bis  failure  to  give  security  for  costs.  While  his  suit  was  still  pend- 
ing, his  wife,  appearing  by  the  same  proctors,  and  averring  herself  to  be  the 
owner  of  the  injured  vessel,  filed  another  independent  libel  for  the  same  collis- 
ion, and  cansed  the  offending  vessel  to  be  arrested  a  second  time.  Hdd^  that 
the  wife  should  have  made  herself  a  partj  to  her  husband's  suit,  and  that  her 
libel  should  be  dismissed. 

In  Admiralty. 

This  was  a  libel  for  a  collision,  promoted  by  Elizabeth  McClure, 
who  was  averred  to  be  tbe  owner  of  the  scow  Frank  Morris,  the  in-  ^ 
jured  vessel.    The  case  was  submitted  to  the  court  informally  upon 
the  sufficiency  of  the  following  averment  in  the  answef: 

"(5)  Bespondent.  further  an3\^'ertnt;,  says  that  on  the  sixth  day  of  Octo- 
ber, A.  D.  1883,  a  libel  was  filed  in  this  court  by  one  George  McCIure,  who  is 
reputed  to  be  the  husband  of  the  libelant  herein,  against  the  sakl  tug  William 
F.  McRae,  etc.,  for  the  same  cause  of  action,  as  will  more  fully  appear  by  an 
Inspection  of  said  libel;  that  said  tug  William  F.  McRae  was  arrested  in  said 
'  suit,  and  subsequently  was  duly  released  on  a  good  and  sufflcient  bond  given, 
in  due  form,  for  the  sum  of  84,940,  and  that  thereby  the  said  tug  was  forever 
discharged  from  said  cause  ot  action,  so  that  this  suit  cannot  now  be  main- 
tained against  her." 
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^  i 

James  J.  Atkinson,  for  libelant. 

J.  W,  Finney,  for  claimant.  ' 

Brown,  J.  Thai  a  vessel  disobarged  from  arrest  upon  admiralty 
process  by  the  giving  of  a  bond  or  stipulation  for  her  value,  or  for 
the  payment  of  the  amount  claimed  in  the  libel,  returns  to  her  owner 
freed  forever  from  the  lien  upon  which  she  was  arrested,  and  can  never 
be  seized  again  for  the  same  cause  of  action,  even  by  the  consent  of 
parties,  is  a  proposition  too  firmly  established  to  be  open  to  question. 
The  Kalamazoo,  9  Eng.  Law  &  Kq.  557 ;  The  WHd  Ranger,  Brown.  & 
Lush.  84;  The  Union,  4  Blatchf.  90;  The  White  SquaU,  4  Blatohf. 
103;  The  Old  Concord,  X  Brown,  Adm.  270;  The  Josephine,  4  Cent. 
Law  J.  262. 

The  general  principle  is  further  illustrated  in  the  case  of  The 
ThaUs,  3  Ben.  327.  In  this  case,  a  libel  was  filed  against  the  bark 
Thales  to  recover  a  balance  remaining  due  for  certain  repairs,  etc. 
Subsequently,  this  suit  was  discontinued  and  the  costs  paid .  Still  later, 
another  libel  was  filed  by  the  same  libelants  for  the  same  cause  of 
action,  and  the  vessel  arrested  and  bonded  a  second  time.  It  was 
insisted  that  the  discontinuance  of  the  former  suit,  with  the  consent 
o£  the  claimants  therein,  and  the  payment  of  the  costs,  which  had 
been  accepted  by  them,  operated  to  make  the  arrest  of  the  vessel  in 
the  second  suit  an  original  arrest,  and  not  a  second  arrest,  xlt  wai 
held,  however,  that  the  case  fell  within  the  principle  of  The  Union 
find  The  White  Squall,  and  that  the  court  had  no  power,  in  the  ab- 
sence of  fraud  or  mistake,  to  order  her  arrested  a  second  time,  and 
that  the  fact  t^at  the  first  suit  was  discontinued  with  the  conseii^  of 
the  claimants  indicated  no  intention,  actual  or  in  law.  to  subject  the 
vessel  to  a  second  arrest,  or  to  waive  the  rights  in  that  respect  which 
then  belonged  to  them.  This  case  was  affirmed  by  Judge  Woodsuff 
upon  appeal  to  the  circuit  court.    10  Blatchf.  203. 

There  is  occasionally,  however,  difiBcnlty  in  determining  whether 
the  second  arrest  is  for  the  same  cause  of  action  as  the  first.  Thus 
a  libel  by  the  owner  of  a  ship  for  damages  by  collision  would  ob- 
viously be  no  bar  to  a  second  action  by  the  owner  of  the  cargo  for 
damages  suffered  by  him  in  the  same  collision,  although  it  has  been 
held,  doubtless  correctly,  that  if  the  ship-owner,  sues  for  damages 
both  to  the  ship  and  cargo,  as  he  may  do  under  the  practice  of  the 
admiralty  courts,  the  owner  of  the  cargo  cannot  afterwards  file  a  libel 
in  his  own  name,  but  must  petition  to  be  made  a  co-libelant  in  the  first 
suit.  The  Nahor  9  Fed.  Bbp.  213.  In  delivering  the  opinion  in 
this  case.  Judge  Choate  remarked  thai  "the  vessel,  having  given  bail 
for  the  valqe  of  the  cargo  in  the  firot  action,  and  the  action  being 
properly  brought  by  the  master  and  owners,  as  carriers,  for  the  loss 
of  the  cargo,  she  was  not  liable  to  be  again  arrested  for  the  same 
cause  of  action." 

The  rule,  then,  manifestly  applies  only  to  those  eases  wherein  the 
libelant  might  have  asserted  his  rights  in  the  first  action;  and  the  real 
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question  in  this  case  is  whether  the  libelant  was  not  bound  to  appear  in 
the  suit  begun  by  faer  husband,  and  ask  to  be  made  a  co-libelant,  or 
be  substituted  for  him  as  sole  libelant.  Although  it  is  not  expressly 
averred  in  the  answer  in  this  case^  it  appears  by  the  record  of  the 
former  case  that  George  McClure,  the  hnsband  of  the  libelant,  filed 
his  libel  for  this  collision' October  G,  1883,  averring  himself  to  be  the 
owner  of  the  Frank  Morris;  and  that  his  libel  was  dismissed  April 
7,  1884,  for  failure  to  file  security  for  costs.  Fending  her  husband's 
suit,  and  on  the  tenth  of  December,  1883,  Elizabeth  McGlare,  the 
present  libelant,  appearing  by  the  same  proctors,  and  claiming  her* 
self  to  be  the  owner  of  the  injured  vessel,  filed  her  libel  in  the  exact 
Ilinguage  of  the  first  libel,  except  in  respect  to  the  allegation  of  own- 
ership, and  procured  a  second  arrest  of  the  vessel  for  the  same  col* 
lision.  Under  these  circumstances,  there  can  be  no  question  that  she 
had  legal  notice  of  the  pendency  of  her  husband's  suit.  Gould  she 
have  been  substituted  in  place  of  her  husband  as  sole  libelant  in  that 
suit?  I  should  have  had  little  hesitation  in  saying  that  she  could, 
were  it  not  for  the  opinion  of  Mr.  Justice  Swatnb  in  the  ease  of  The 
Detroit,  1  Brown,  Adm.  141. 

This  was  a  suit  for  towage  services,  begun  in  the  name  of  John  K, 
Harrow,  who  was  supposed  to  be  the  owner  of  the  tug.  After  answer 
filed,  and  the  testimony  of  one  witness  had  been  taken,  it  was  dis- 
covered that  Jamet  P.  Harrow  was  the  owner  of  the  tag  at  the  time 
the  services  were  performed.  Upon  an  affidavit  that  the  prootot  had 
been  misinformed  at  the  time  the  suit  was  commenced,  an  amend- 
ment was  permitted,  substituting  James  P.  for  John  K.  Harrow  as 
libelant.  A  motion  to  vacate  the  order  permitting  the  amendment 
was  afterwards  made,  and  denied  by  the  district  court.  On  appeal  to 
the  circuit  court  it  was  held  by  the  learned  justice  that  there  was  no 
authority  to  make  this  order,  and  that  the  substitution  of  one  sole 
libelant  for  another  is  substantially  the  institution  of  a  new  suit. 
This  point  was  not  decided  in  view  of  the  contingency  which  has 
arisen  here;  and  the  general  rule  that  a  vessel  once  arrested  and 
bonded  is  to  be  regarded  as  forever  freed  of  that  lien,  appears  to  me 
to  be  so  wholesome  a  one  that  I  am  unwilling  to  admit  exceptions  to 
it,  unless  in  a  very  clear  case.  With  the  utmost  respect  for  the 
learned  justice  who  decided  the  case  of  The  Detroit,  I  am  constrained 
to  say  that  I  think  the  technical  rule  that  one  libelant  can  be  substi- 
tuted for  another  ought  to  give  way  to  the  general  rule  above  stated, 
and  to  the  still  more  equitable  principle  that  where  an  action  is  sub- 
Btantially  between  two  vessels,  a  mistake  of  the  pleader  as  to  the 
ownership  or  legal  title  of  the  injured  vessel  (a  mistake,  whic^  in  ac- 
tual practice  is  very  likely  to  occur)  ought  to  be  corrected  by  an 
amendment.  It  was  decided  by  the  supreme  court  in  The  Com- 
mander  in  Chief,  1  Wall.  43,  that  new  parties  may  be  added,  and  parties 
improperly  joined  may,  on  motion,  be  stricken  out.  And  in  Jennings 
T.  Springs f  Bailey,  Eq.  181,  it  was  held  to  be  within  the  discretion  of 
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the  ooart  to  permit  a  bill  to  be  amended  by  substUutiug  the  name  of 
a  new  for  an  original  complainant,  even  after  answer  filed.  Here 
the  bill  had  been  filed  by  an  agent  oL  the  real  complainant. 

Bai  whether  libelant  could  have  been  sabstituted  lor  her  hasband 
or  not,  I  see  no  objection  to  her  being  joined  as  co-libelant,  and  to 
the  eoart  making  each  decree  upon  the  fin&l  hearing  as  to  the  dis- 
tribution of  proceeds  as  the  justice  of  the  case  might  roqaire.  In  the 
case  of  The  Tillie,  13  Blatchf.  514»  a  canal-boat  wholly  owned  by  a 
married  woman  was  injured  in  a  collision  with  a  steam-tug.  Her 
hasband  filed  a  libel  in  rem  in  bis  own  name,  as  owner,  against  the 
tug,  to  recover  damages  sustained.  On  the  trial,  the  wife  testified  as 
a  witness  for  her  husband,  and  gave  material  evidence  to  sustain  his 
claim  for  damages.  It  was  shown  that  in  fact  the  action  was  brought 
by  and  with  the  assent  of  the  wife,  and  it  was  held  that  the  wife 
would  be  equitably  estopped  from  bringing  another  suit,  and  that  the 
libel  of  the  husband  could  be  maintained.  If,  from  the  circumstances 
of  this  case,  an  equitable  estoppel  could  be  said  to  arise,  a/ortiori^ 
would  the  wife  be  estopped  if  she  appeared  in  her  husband's  suit  and 
asked  to  be  made  a  oo-libelant  with  him. 

While  the  operation  of  this  rale  may  work  a  hardship  to  the  libel- 
,  ant  in  this  case,  I  do  not  see  how,  upon  prinoiple  or  authority,  her  suit 
can  be  sustained. 
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Wilkinson  and  others  v.  Delaware,  L.  &  W.  Bt.  Co. 
(Circuit  Court,  D.  Hew  Jersey.   March  13,  1885.; 

r 

Bkhoval  of  Causb— Demcbubb— TlUE  OF  Application— SxiPDLATioN  to  File 
KKw  Pleadings.  , 
Where  a  demurrer  has  been  filed  in  a  cause  pending  in  the  state  court  raising 
an  issue  that  would  be  triable  at  the  regular  term  of  the  state  court,  but  a  stip- 
ulation has  been  filed  by  which  it  is  agreed  to  withdraw  the  pleadings  aud  file 
a  new  declaration  and  plea  making  an  issue  of  fact,  the  case  cannot,  after  the 
term  at  which  the  demurrer  would  have  been  heard,  be  removed  to  the  United 
States  courL 

Motion  to  Bemand. 

NixoM,  J.  A  second  application  is  now  made  to  remand  this  cause 
to  the  state  court.  On  the  first,  I  refused  to  remand,  for  reasons 
stated  in  the  opinion  filed.  23  Fed.  Bep.  353.  I  think  the  decision 
was  correct,  in  the  light  of  the  facta  as  they  were  then  presented  to 
the  court;  but  on  this  renewal  of  the  motion  the  facts  appear  quite 
materially  changed.  In  the  moving  papers  there  is  ^1)  the  affidavit 
of  Arthur  H.  Ely,  of  counsel  with  the  plaintiffs,  showing  that  on  the 
tenth  December,  1883,  a  declaration  was  filed  in  the  action  in  the 
supreme  court  of  New  Jersey,  where  the  suit  was  originally  com- 
menced ;  on  the  twenty-second  of  the  same  month,  demurrer;  and  on 
the  eighth  of  January,  1884,  a  joinder  in  demurrer;  and  (2)  copies 
of  the  said  declaration,  demurrer,  and  joinder  in  demurrer,  with  a 
stipnlation  of  the  parties,  dated  June  4,  and  filed  June  6, 1884,  signed 
by  the  respective  attorneys,  in  which  it  was  agreed  as  follows : 

"It  is  hereby  stipulated  and  agreed  by  and  between  the  attorneys  of  the 
plaintiff  and  defendant  in  the  above  case:  (I)  That  the  plaintiff  shall,  within 
twenty  days  from  that  date  hereof,  file  an  amended  declaration ;  (2)  that  from 
the  time  of  the  filing  of  said  declanvtion  the  demurrer  heretofore  filed  by  tlie 
defendant  shall  be  withdrawn  and  of  no  effect;  (3)  that  the  defendant  will 
plead  to  said  amended  declaration  within  thirty  days  from  the  date  of  service 
of  the  same  upon  his  attorneys;  (4)  that  the  above  shall  be  without  prejudice 
or  costs  against  either  party,  but  each  shall  pay  their  own  costs. 

"Dated  June  4. 1884."  .    -  ^ 

— and  (3)  the  certificate  of  the  clerk  under  the  seal  of  the  court  veri- 
fying the  said  papers  as  true  copies  of  the  declaration,  (original,)  de- 
murrer, and  joinder  thereto,  and  the  stipnlation  in  said  cause,  as  the 
same  remained  on  file  in  his  office.  Acting  under  the  provisions  of 
this  stipnlation,  the  amended  declaration  was  filed  June  13, 1884;  a 
plea  of  the  general  issue  July  o,  1884;  and  the  similiter  July  13, 1884. 

It  appears  from  the  Revised  Statutes  of  New  Jersey  (tit.  "Courts") 
that  the  then  stated  terms  of  the  supreme  court,  where  issues  of  law 
were  triable,  are  held  oi^  the  fourth  Tuesday  of  February,  and  the 
first  Tnesdays  of  Jane  and  November,  of  each  year;  and  the  stated 
terms  of  the  Hudson  county  circuit  court,  where  the  issues  in  fact 
were  triable,  are  on  the  first  Tuesdays  of  April,  September,  and  X>e- 
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cember.  The  petition  for  removal  was  filed  October  18,1884.  Tue 
demurrer  put  in  by  the  defendant  to  the  first  declaration  was  general, 
alleging  that  the  matters  therein  oontained  were  not  sufficient  in  law 
to  maintain  the  action.  IF  a  plea  had  been  filed  an  issue  of  fact 
would  have  been  formed,  which  would  have  been  tried  at  the  May 
term  of  the-Hudson  county  circuit,  but  the  demurrer  raised  an  issue 
of  law  which  could  have  been  ai^ed  in  the  regular  course  of  practice 
at  the  June  term  of  the  supreme  court.  Instead  of  this  the  parties 
agreed,  in  their  stipulation,  to  withdraw  the  pleadings  and  file  a  new 
declaration  and  plea  making  an  issue  of  fact.  The  question  is,  did 
the  defendant,  by  such  action,  lose  its  right  under  the  third  section  of 
the  act  of  March  3, 1875,  to  remove  the  cause  ioto  the  federal  court? 
The  construction  of  the  section  by  the  supreme  court  in  Babbitt  v. 
Clark,  103  U.S. 606;  Alley  v.Nott,  111  U.  B.  472;  S.  0.  4  Sup.  Ct. 
Rep.  495;  Scharjf  v.  Levy,  5  Sup.  Ct.  Rep.  SCO;  and  Pullman  Palace 
Car  Co.  V.  Speck,  113  tJ.  S.  84;  S.  C.  5  Sup.  Ct.  Rep.  374,  renders  it 
manifest  that  the  right  of  removal  has  been  lost  by  the  delays  of  the 
parties  in  pleading;  and  the  cause  is  accordingly  remanded. 


Wilkinson  and  another  v.  Delaware,  L.  &  W.  Rt.  Co. 

{Circuit  OouTi^  D.  New  Jtruy.   March  2,  1889.) 

1.  RbmovaIi  of  Caubb—IIecord— Stipulation— Certiorari. 

Wbere  bj  stipulation  of  the  pfirtiea  certain  pleadings  in  the  state  court  have 
been  taken  out  of  the  case,  the  circuit  court  will  not  grant  a  certiorart  to  order 
the  clerk  of  the  state  court  to  add  such  pleadings  to  the  record. 

2.  SjbfK— BvmENCE. 

Although  such  pleadinn  have  been  Utken  oat  of  the  record  hv  stipulation, 
they  may  oe  used  in  the  United  States  court,  when  properly  venfied,  to  sliow- 
what  has  been  done  in  the  state  court,  with  a  riew  to  showing  that  the  applica- 
tion for  Femoral  was  made  too  late.  . 

In  Atmmjpixt, 

'  Nixon,  J.  The  above  suit  was  brought  here  by  the  defendant  on 
a  petition  for  removal  from  the  supreme  court  of  New  Jersey.  On 
filing  the  record,  a  motion  was  made  by  the  plaintiffs  to  have  the  same 
remanded  to  the  state  court,  on  two  grounds:  (1)  Because  the  de- 
fendant corporation,  although  chartered  by  the  state  of  Pennsylva- 
nia, bad  become  a  citizen  of  New  Jersey,  as  the  lessee  of  the  Morris 
&  Essex  Railroad,  and  by  the  legislation  of  the  state  confirming  the 
said  lease;  and  (2)  because  the  petition  for  removal  waa  filed  too 
late.  22  Fed.  Rep.  353.  After  argument  and  consideration  the  court 
held  that  both  gronnds  failed,  and  that  the  cause  had  been  properly 
removed.  Notice  is  now  served  upon  the  defendants  of  a  motion  (1) 
for  leave  to  file  in  this  court,  as  part  of  the  record  of  said  suit,  certain 
copies  of  a  declaration,  demurrer,  and  joinder  in  demurrer,  duly  eerti- 
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fied  by  the  elerk  of  the  supreme  court  of  New  Jersey  aa  on  file  in 
that  court;  (2)  for  this  court  to  issue  a  writ  of  certiorari  to  the  su- 
preme court  of  New  Jersey,  commanding  it  to  make  return  of  the 
record  in  said  action — and  especially  of  the  declaration,  demurrer,  and 
joinder  in  demurrer — as  to  which  a  diminution  is  alleged. 

The  facts  of  the  case  are  these:  That  suit  was  originally  com- 
menced in  the  state  court,  by  a  summons  tested  November  26,  and 
returnable  December  6,  1883.  A  declaration  was  filed  therein  De- 
cember 10,  1883;  a  general  demurrer,  December  22.  1883;  and  a 
joinder  in  demurrer,  January  18, 1884.  At  this  stage  of  the  prooeed- 
ings,  the  respective  parties  entered  into  the  following  stipulation,  dated 
June  4,  1884,  and  filed  June  6.  1884 : 

"It  is  hereby  stipulated  and  agreed  by  and  between  the  attorneys  of  tlie 
plaintiffs  and  defendant  in  the  above,  case  (1)  that  the  plaintiffs  shall,  within 
twenty  days  from  the. date  hereof,  file  an  amended  declaration;  (2)  that,  from 
the  time  of  the  filing  of  said  amended  declaration,  the  demurrer  heretofore 
filed  by  the  defendant  shall  be  withdrawn  and  of  no  effect;  (3)  that  the  defen(i- 
ant  will  plead  to  said  amended  declaration  within  thirty  days  from  tlie  date 
of  servi(M  of  the  same  upon  its  attorneys;  (4)  that  the  above  shall  be  witliout 
prejudice  or  costs  against  either  pariy,  but  each  shall  pay  their  own  costs. 

*'J>atedJumi,  1884." 

Under  this  stipulation  a  new  declaration  was  filed  by  plaintiffs 
June  12,  1884,  on  which  an  issue  was  joined  by  plea  on  July  5, 1884. 
The  next  term  of  the  Hudson  circuit  court  to  which  the  record  could 
be  regularly  handed  down  for  trial  began  on  the  first  Tuesday  of 
September  following.  At  that  term,  and  before  the  trial  of  the  cause, 
to-wit,  on  the  eighteenth  day  of  October,  during  the  term,  the  peti- 
tion for  removal,  and  a  bond  executed  in  the  form  required  by  the 
statute,  were  filed  in  the  state  court,  and  the  clerk  sent  to  this  court 
a  duly  certified  record  of  the  case,  containing  copies  of  the  following 
papers : 

(1)  The  summons  issued;  (2)  the  above  recited  stipulation  entered  into  by 
the  parties  June  6,  1884;  (3)  the  amended  declaration,  filed  June  12,  1884; 
(4)  the  plea  of  the  general  issue,  filed  July  5,  1884;  (5)  the  similiter,  filed 
July  12,  1884;  (6)  the  petition  for  removal  and  the  bcjnd  accompanying  the 
name,  filed  October  18,  1884;  certifying  that  they  were  a  true  copy  of  the 
entire  proceedings  in  said  cause  as  the  same  remained  on  file  in  his  office. 

It  will  be  perceived  that  he  left  out  of  the  record  the  pleadings 
that  had  been  filed  previous  to  the  stipulation,  and  which,  as  the  de- 
fendant claims,  ceased  to  be  a  part  of  the  record  by  virtue  of  the 
stipulation.  The  counsel  for  the  plaintiffs  then  applied  to  the  clerk  of 
the  state  court  to  amend  the  record  by  incorporating  these  pleadings 
therein,  whieh  the  clerk  declined  to  do  without  the  order  of  the  court. 
Application  was  then  made  to  the  state  court  for  an  order  upon  the 
clerk,  and  it  is  conceded  that  the  judges  refused  to  act  in  the  matter. 
The  clerk  of  the  state  court  has,  however,  forwarded  to  the  counsel 
for  the  plaintiffs  copies  of  these  pleadings,  with  the  certificate  added, 
dated  January  26»  18S5,  that  they  are  tme  copies  of  the  declaration, 
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(original,)  demurrer,  and  joinder  thereto,  as  the  same  remained  on 
^le  in  his  office.  They  are  annexed  to  tbe  moving  papers  on  this 
motion,  and  we  are  asked  (1)  for  an  order  to  have  them  filed  as  a  part 
of  the  reoord  of  the  case  from  the  state  court. 

It  is  apparent  from  the  form  of  the  request  that  the  oonnsel  of  the 
plaintiffs  have  taken  notice  of  the  change  which  the  removal  act  of 
March  3,  187S,  has  made  in  the  matter  of  the  copies  of  the  papers  to 
be  transmitted  from  the  state  to  the  federal  court.  Under  previous 
acts  the  condition  of  the  bond  was  that  the  petitioner  should  enter  in 
the  circuit  court  on  the  first  day  of  the  next  session  "copies  of  the 
procesB  against  him  and  of  all  pleadings,  depositions^  testimony,  aud 
other  proceedings  in  the  cause."  The  phraseology  is  changed  in  the 
later  enactment,  and  all  that  is  now  required  is  that  he  shall  enter 
"on  the  first  day  of  its  then  next  se^ion  a  copy  of  the  record  in  such 
suit."  Whether  the  court  should  make  an  order  as  requested,  de- 
pends upon  the  question  whether  the  original  declaration,  demnrrer, 
and  joinder  in  demurrer,  which  have  been  withdrawn  from  tbe  case 
by  tbe  stipulation  of  the  parties,  without  prejudice  axkd  without  costs, 
are  still  to  be  regarded  as  a  part  of  the  record  of  the  suit  ?  They  were 
abandoned  and  withdrawn  by  consent.  They  have  no  place  nor  office 
in  tbe  pleadings  which  led  up  to  the  issue  to  be  tried.  The  reoord  of  a 
suit  has  been  defined  to  embrace  the  successive  judicial  steps  which 
have  been  taken  and  are  necessary  to  show  jurisdiction  and  regularity 
of  procedure;  the  process  writ  or  summons,  with  proof  of  service;  the 
pleadings,  minutes  of  trial,  verdict,  and  judgment;  and  also  anoiUoiy 
and  interlocutory  proceedings,  entering  into  and  supporting  the  ac- 
tion. 2  Abb.  Law  Diet.  SSS.  The  clerk  very  properly  made  the  stip- 
ulation of  the  parties,  whereby  these  pleadings  were  taken  out  of  the 
case,  a  part  of  tbe  reoord;  and  quite  as  properly,  we  think,  declined 
to  incumber  the  record  with  what  they  had  agreed  should  form  no 
part  thereof.  We  must  therefore  refuse  to  enter  an  order  to  add  to 
the  record  any  papers  which  do  not  constitute  any  part  of  the  record 
of  the  suit. 

2.  The  application  for  a  writ  of  certiorari  to  the  state  court,  com- 
manding it  to  make  return  of  the  record  in  the  cause,  is  under  tbe 
provisions  of  the  seventh  section  of  the  act  of  1873.  Tbe  section  was 
to  be  resorted  to  in  a  case  where  a  clerk  of  tbe  state  court  had  refused, 
on  a  proper  application,  to  furnish  the  petitioner  with  a  copy  of  the 
record,  for  the  reasons  heretofore  stated.  We  are  not  of  the  opinion 
that  the  clerk  of  the  state  court  has  been  derelict  in  duty,  and  we  de- 
cline to  order  the  writ  to  issue. 

It  became  manifest  from  statements  made  on  the  argument  that 
counsel  for  plaintiffs  was  desirous  of  getting  all  the  proceedings  of 
the  state  court  before  this  court,  to  enable  him  to  show  that,  under 
the  recent  decisions  of  tbe  supreme  court,  narrowing  tbe  interpreta- 
tion of  the  act  of  1875,  the  defendant  has  lost  the  right  of  removal. 
These  cases  have  recently  made  their  appearance  in  the  reports,  and, 


Dgi  ized  by  Google 


fAmnO  BAtLftOAD  v.  -MIBSOCBI  PAO.  BT.  00. 


S65 


Txnless  we  hare  misunderstood  their  purport,  they  will  have  the  effect 
of  cntting  off  to  a  large  extent  the  future  removal  of  causes.  We  re- 
for  to  Alley  v.  Nott,  111  U.  B.  473;  S.  C.  4  Sup.  Cti  Rep.  495; 
Scharf  V.  Levy,  6  Sup.  Gt.  Rep.  360;  and  Pullman  Palace  Car  Co. 
-w.  Speck,  113  U.  S.  S4;  S.  C.  5  Sup.  Ct.  Rep.  374. 

Although  these  pleadings  have  been  taken  out  of  the  record  by  the 
Btiipalation  of  the  parties,  they  are,  nevertheless,  a  part  of  the  proceed- 
ings in  the  case,  and  as  such  may  be  used  here,  when  properly  veri- 
fied, to  prove  what  has  been  done  in  the  state  court. 


Faczfu  Bailboad  v.  Missodbz  Fao.  Bt.  Go. 
{dreuit  Omtrty  D.  JTsimm.   NoT«mber,  1S63.) 

1.  REUOVAIi  OV  CaUHS — CiTIZftNBKir — C0BPORA.TION,  HOW  A  CiTrZEN  OF  A  BTATE. 

Strictly  speaking,  oorporations  cannot  be  citizens,  and  in  order  to  hold  them 
amenable  to  federal  jarudiction,  on  the  ground  of  citizenship,  it  is  necessary  to 
assiune  that  all  the  stookholderB  are  citizens  of  the  state  by  which  the  corpora- 
tion was  created. 

2.  SAHB— BUSCHEflB  AND  OPFICB  m  ANOTHER  BtATB. 

A  corporation  for  jurisdictional  purposes  is  a  citizen  of  the  state  by  which  it 
wascreated,  oven  if  all  its  business  is  transacted  elsewhere,  and  all  01  its  offices 
and  places  of  bosinesa  are  outride  of  the  state. 

3.  Bamr — CoNsoLmATBo  Corporations — Suit  bt  Corporatioit. 

A  consolidated  corporation  formed  by  the  union  of  six  corporations,  three 
of  which  were  organized  under  the  laws  of  Missouri  and  three  under  the  laws 
of  Kansas,  will  be  presumed  to  be  a  citizen  of  botli  states,  and,  when  sued  in  a 
state  court  in  Kansas  by  a  corporation  organized  under  the  lavs  of  Jllissouri, 
cannot  remove  the  cause  to  the  federal  court. 

On  Motion  to  Remand. 
Jamea  Baker,  for  plaintiff. 
Thomas  J.  Portie,  for  defendant. 

McGrart,  J.  This  cause  having  been  removed  from  a  state  court, 
is  now,  by  agreement  of  counsel,  submitted  as  upon  motion  to  remand, 
upon  facts  appearing  in  the  record  and  by  a  stipulation  on  file,  and 
which  are  as  follows  t 

(1)  The  plaintiff  is  a  corporation  organized  under  the  laws  of  the  st;ate  of 
Missouri,  but  had,  at  the  time  this  suit  was  commenced,  and  still  has,  its 
chief  place  of  business  in  the  city  and  state  of  Kew  York,  and  has  not  had 
for  more  than  five  years  any  officer,  office,  or  place  of  business  in  the  state  of 
Missouri;  (2)  the  defendant  is  a  consolidated  corporation,  formed  by  the 
union  of  six  corporations,  three  of  which  were  organizetl  under  the  laws  of 
Missouri,  and  three  under  the  laws  of  Kansas;  {H)  the  property  in  contro' 
versy  was  the  property  of  one  of  the  Missouri  corporations,  if  it  is  owned  by 
the  defendant  at  all.  All  the  interest  the  consolidated  company  has  in  tlie 
property  is  derived  from  one  of  the  Missouri  corporations  under  the  articlt's 
ot  consolidation.   The  cause  was  removed  solely  upon  the  ground  of  citiien- 
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aJUp,  and  the  question  to  be  detennlned  Is  whether,  upon  the  foregoing  facts. 
It  affirmatively  appears  that  thu  is  a  controversy  between  citizens  of  di£fcrent 
states. 

The  questions  to  be  determined  upon  these  facts  are : 

(1)  Can  the  plaintiff  be  held  to  be  a  citizen  of  New  Tork,  although  created 
under  the.laws  of  Missouri,  upon  the  ground  that  its  only  place  of  business 
is,  and  has  long  been,  in  the  city  and  state  of  Hew  York?  (2)  If  it  is  held 
that  the  plaintiff  is  a  citizen  of  Missouri  for  jurisdictional  purposes,  can  it 
be  held,  upon  the  facts  above  set  forth,  that  defendant  is  a  citizen  of  Kansas, 
and  not  of  Missouri  ? 

Upon  the  first .  question  we  have  no  difficulty.  Strictly  speaking, 
corporations  cannot  be  citizens ;  and  therefore,  in  order  to  hold  them 
amenable  to  the  federal  jurisdiction  on  the  ground  of  citizenship,  it 
has  been  found  necessary  to  assume,  often  contrary  to  the  fact,  that 
all  the  stockholders  are  citizens  of  the  state  by  which  the  corporation 
waa  created.  It  is  only  by  virtne  of  this  aaaumption  that  a  corpora- 
tion can  be  said  to  be  a  citizen  of  any  state.  The  presumption  tbat 
all  the  stockholders  are  oitizens  of  the  state  under  whose  laws  they 
'  incorporate  is  a  conclusive  presumption,  and  the  fact  will  not  bo  in- 
quired into.  The  fact  may  be  that  not  one  of  the  stockholders  is  a 
citizen  of  such  state;  but  if  bo,  it  cannot  be  made  to  appear.  The 
place  of  transacting  business  cats  no  figure.  The  corporation,  for, 
jurisdictional  purposes,  is  a  citizen  of  the  state  by  which  it  was  cre- 
ated, even  if  all  its  buainesB  is  transacted  elsewhere,  and  all  of  its 
offices  and  places  of  business  are  outside  of  tbe  state.  The  state 
may,  and  we  think  should^  require  all  of  its  corporations  to  keep 
their  principal  office  within  the  state,  ar  d  to  have  officers  or  agents 
there  upon  whom  service  of  process  may  be  made.  This  is  tbe  law  in 
many  states.  If  it  be  the  law  of  Missouri,  the  plaintiff  has  evidently 
violated  it.  However  this  may  be,  we  are  very  clearly  of  the  opinion 
that  the  plaintiff  company,  having  been  organized  under  the  laws  of 
Missoari,  cannot  become  a  citizen  of  New  York,  for  jurisdictional 
purposes,  by  establishing  its  head-quarters  in  that  state,  and  failing 
to  keep  an  office  in  Missouri.  If  it  continues  to  be  a  corporation  at 
all,  it  is  to  be  regarded  as  a  citizen  of  Missouri.  linilivaif  Co.  v. 
Whitton,  13  Wall.  270;  Railroad  Co.  v.  Letaon^  2  How.  497;  Mar- 
thall  V.  Railroad  Co.  16  How.  314;  Railroad  Co.  v.  Wkeeler,  1  Black, 
397;  Covington  Draw-bridge' Co,  v.  Shepherd,  20  How.  232. 

Upon  the  second  question  there  is  more  difficulty.  The  defendant 
is  undoubtedly  a  single  corporation,  although  formed  by  the  consoli- 
dation of  six  distinct  corporations,  three  of  them  having  been  formed 
under  the  lavs  of  Missouri  and  three  under  the  laws  of  Kansas. 
The  consolidation  was  had  under  the  laws  of  both  states,  the  co-op- 
erating legislation  of  both  being  clearly  necessary  to  that  end.  In 
Railroad  Co.  v.  Harris,  12  Wall.  65,  it  was  said :  "We  see  no  reason 
why  several  states  cannot,  by  competent  legislation,  unite  in  creating 
the  same  corporation^  or  inr  combining  several  pre-eiisting  corpora- 
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fions  into  a  single  one.*"  And  the  case  of  Railroad  Co,  v.  Maryland, 
10  How.  392,  is  referred  to  as  recognizing  such  a  power. 

Neither  of  these  cases,  however,  presented  the  question  with  which 
we  now  have  to  deal.  Here  the  validity  of  the  consolidation  is  con- 
ceded ;  bat  the  question  is,  of  what  state,  if  of  any,  can  the  consoli- 
dated company  be  said  to  be  a  citizen?  It  is  created  by  the  laws  of 
two  states.   Is  it  a  citizen  of  both?   If  not,  is  it  a  citizen  of  either? 

We  have  already  seen  that  a  corporation  cannot  be  a  citizen  in 
any  proper  sense  of  the  term,  and  that  such  artificial  beings  are  held 
subject  to  the  federal  jurisdiction  as  citizens,  by  resorting  to  the  fic- 
tion that  all  the  incorporators  or  stockholders  are  conclusively  pre- 
samed  to  be  citizens  of  the  state  creating  the  corporation.  What  be- 
comes of  the  fiction  when  the  corporation  is  created,  as  in  this  case, 
by  the  laws  of  several  states  authorizing  the  union  of  several  corpora- 
tions existing  in  different  states  ?  What  is  to  be  the  presumption  in 
such  a  case  as  to  the  citizenship  of  the  stockholders?  Manifestly 
it  cannot  be  that  they  are  all  citizens  of  either  one  of  the  states  un- 
der whose  laws  the  consolidation  was  authorized.  Before  the  con- 
solidation there  was  a  conclusive  presumption  of  law  that  the  stock- 
holders in  three  of  the  original  corporations  which  were  united  to 
form  the  defendant  company  were  citizens  of  Missouri,  and  those  of 
the  remaining  three,  citizens  of  Kansas.  When  the  six  companies 
were  united  in  one  tinder  the  laws  of  both  states,  we  are  unable  to 
see  how  we  can  say  that  the  same  stockholders  can  be  presumed  to 
have  suddenly  become  citizens  of  one  of  euch  states.  And  still  less 
can  we  presume,  in  this  case,  that  they  all  became  citizens  of  Kan- 
sas. In  a  word,  as  it  seems  to  us,  the  fiction  above  referred  to  as 
to  the  citizenship  of  stockholders,  where  the  corporation  is  created 
by  a  single  state,  cannot  be  applied  where  the  corporation  is  credted 
by  the  laws  of  more  than  one  state;  or,  if  it  be  applied,  so  far  from 
enabling  us  to  hold  that  the  corporation  may  sue  or  be  sued  as  a  cit- 
izen of  a  particular  state,  it  leads  to  the  opposite  conclusion.  We 
have  thus  seen  (1)  that  a  corporation  cannot  he  a  citizen;  (2)  but 
where  a  corporation  is  created  under  the  laws  of  a  state,  the  courts 
will  conclusively  presume  that  the  persons  composing  it  are  citizens 
of  that  state,  and  therefore  will  hold  the  corporation  itself  amenable 
to  suit  in  the  federal  courts  the  same  as  a  citizen  of  such  state;  (3) 
where,  however,  the  corporation  is  not  formed  under  or  by  virtue  of 
the  laws  of  a  single  state,  but  under  and  by  virtue  of  the  laws  of  sev- 
eral  states,  the  presumption,  if  any  is  allowed,  must  be  that  the  per- 
sons composing  it  are  citizens  of  the  different  states  under  whose  laws 
the  corporation  was  formed;  as,  for  example,  in  the  present  case, 
that  the  persons  composing  the  defendant  corporation  are  some  of 
them  citizens  of  Missouri,  and  others  citizens  of  Kansas. 

In  order  to  prevent  confusion  and  misconstruction  of  our  ruling  in 
this  case,  its  exact  nature  must  be  kept  in  view.  It  is  not  a  case  in 
which  a  corporation  created  by  one  state  has  been  permitted  to  enter 
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the  territory  of  another,  and  there  engage  in  business.  In  such  cases 
it  has  been  held  that  there  is  no  new  corporation,  but  only  added 
powers  and  privileges  granted  to  an  existing  body,  and  that  it  re- 
mains a  corporation  of  tbe  state  by  which  it  was  originally  chartered. 
It  refers  for  the  law  of  its  being  to  the  statutes  of  tbe  etate  by  which  it 
was  originally  created,  althougl]  it  may  have  obtained  enlarged  powers 
and  the  right  to  extend  its  operations  into  foreign  territory  from  the 
legislation  of  other  states.  Thus,  in  Railroad  Co.  t.  Harris,  gupra, 
the  corporation  was  origixially  created  by  the  state  of  Maryland,  and 
subsequently  authorized  to  extend  its  operations  into  Vii^nia  and 
the  District  of  Columbia,  by  appropriate  local  legislation,  declaring 
that  it  should  have  the  same  rights  and  privileges  in  that  state  and 
district  as  in  Maryland.  It  vas  held  that  it  remained  a  corporation 
of  Maryland,  and  that  no  new  corporation  was  created  either  in  Vir- 
ginia or  in  the  District  of  Columbia.  In  Railway  Co.  v.  Wlditon, 
supra,  the  corporation  was  sued  as  a  citizen  of  Wisconsin,  and  it  ap- 
peared that  it  had  been  incorporated  under  the  laws  of  that  state. 
It  was  insisted  that  there  was  a  failure  of  jurisdiction,  because  the 
same  corporation  had  also  been  chartered  under  the  laws  of  Illinois, 
of  which  state  the  i^aintiff  was  also  a  citizen.  But  the  court  said : 
"The  answer  to  this  position  is  obvious.  In  Wisconsin  the  laws  of 
Illinois  have  no  operation.  The  defendant  is  a  corporation,  and  as 
snch  a  citizen  of  Wisconsin,  by  the  laws  of  that  state.  It  is  not  tiiere 
a  citizen  or  corporation  of  any  other  state."  In  other  words,  as  I  un- 
derstand this  ruling,  it  was  held  that  inasmuch  as  a  distinct  and  sep- 
arate corporation  had  been  organized  under  the  laws  of  Wisconsin 
alone,  it  was  a  corporation  of  that  state,  and  suable  as  such,  not- 
withstanding the  fact  that  the  same  incorporation,  under  the  same 
corporate  name,  may  have  been  chartered  as  a  corporation  under  the 
laws  of  another  state. 

But  that  is  not  the  present  case.  Here  the  corporation  defendant 
was  not  formed  under  the  laws  of  a  single  state,  but  under  the  laws 
of  two  states  and  by  a  consolidation,  as  already  explained.  Tbe  con- 
solidated company  cannot  point  to  the  laws  of  either  state  as  the 
source  of  its  being.  It  cannot  show  that  it  has  a  l^al  corporate  ex- 
istence without  invoking  the  statutes  of  both  states,  and  proceeding 
in  conformity  thereto.  It  cannot  claim  to  be  a  citizen  of  each  of 
said  states,  because,  by  the  law  of  Kansas,  under  which  the  consoli- 
dation must  have  taken  place,  tbe  several  companies  were  authorized 
"to  ooDSoUdate  and  form  one  company,"  so  that  the  consolidated 
company  must  be  regarded  as  a  unit.  Besides,  as  already  stated, 
the  presumption  that  the  stockholders  are  citizens  of  Kansas,  which 
is  the  indispensable  basis  of  the  claim  that  the  consolidated  corpora- 
tion is  a  citizen  of  that  state,  cannot  be  allowed  for  the  reasons  al- 
ready stated.  This  case  is  also  unlike  those  in  which  a  corporation 
of  one  state  is  authorized  to  sell,  assign,  and  transfer  its  property 
and  franchises  to  a  corporation  in  another  state.   In  such  cases  the 
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t^o  corporationB  are  merged  into  one,  and  that  one  is  the  corporation 
\irbich  pnrohases  the  property  aad  franchisee  of  the  other.  Antelope 
Co,  T.  Chicago,  B.  <&  Q.  By.  Co.  4  McCrary,  46;  8.  G.  16  Fbd.  Bep. 
295. 

The  case  of  RaUroad  Co.  v.  Wheeler,  supra,  is  analogous  to  the  one 
now  before  the  coart,  and  the  ruling  therein  seems  to  us  conclusive 
of  the  present  question.    That  was  a  suit  brought  in  the  circuit  court 
of  the  United  States  for  the  district  of  Indiana  against  Wheeler,  who 
was  a  citizen  of  that  state;  and  the  declaration  stated  that  the  plain- 
tiff was  "a  corporation  created  by  the  laws  of  the  states  of  Indiana 
and  Ohio,  having  its  principal  place  of  business  in  Cincinnati,  in  the 
state  of  Ohio,"  and  that  it  was  a  citizen  of  the  state  of  Ohio.  The 
court  held  that  a  suit  in  the  corporate  name  must  be  regarded  as,  in 
contemplation  of  law»  the  suit  of  the  individoats  composing  the  oor- 
poration,  and  that*  therefore,  the  action  in  that  case  wa»  to  be  re- 
garded and  treated  as  a  suit  in  which  citizens  of  Ohio  and  Indiana 
were  joined  as  plaintiffs  in  an  action  against  a  citizen  of  the  last- 
named  state.    "Such  an  action,"  said  the  court,' "cannot  be  main- 
tained in  a  court  of  the  United  States,  where  jurisdiction  of  the  case 
depends  altogether  on  the  citizenship  of  the  parties.    And  in  such  a 
suit  it  can  make  no  difference  whether  the  plaintiffs  sue  in  their  own 
proper  names  or  b.y  the  corporate  name  and  style  by  which  they  are 
described."   And  the  court  further  said.:  "The  averments  of  the  dec- 
laration would  seem  to  imply  that  the  plaintiff  claims  to  have  been 
created  a  corporate  body,  and  to  have  been  indued  with  the  capac- 
ities and  faculties  it  possesses  by  the  co-operating  legislation  of  the 
two  states,  and  to  be  one  and  the  same  legal  being  in  both  states.  If 
this  were  the  case,  it  would  not  affect  the  question  of  jurisdiction  in 
this  court."    The  conclusion  announced  was  that,  as  the  plaintiff 
corporation  was  composed  of  citizens  of  Ohio  and  Indiana,  it  could 
not  maintain  a  suit  in  a  federal  court  upon  the  groond  of  ditizensbip 
alone  against  a  citizen  of  either  of  those  states. 

For  these  reasons  we  conclude  that  the  case  should  be  remanded 
to  the  state  court;  and  it  is  accordingly  so  ordered. 


JsNHxiras  «.  Philadelphia  &  R.  B.  Co. 
{Oireuit  Court,  D.  Nev>  Jeruy.   December  22,  1884.) 

JUHISDKTTION  GT  CIRCUIT  CoUKT— RECEIVER  APFOIKTED  IN  AKOTHER  StATB — 

Ordbb  of  Fatbceht  of  Claik— >'ew  Jerbbt  Statutie— Verdict— Judo- 

MENT. 

A  verdict  jefore  entry  of  Judgment  tbercon  creating  no  lien  on  real  estate 
in  New  Jersey,  when  a  receiver  for  a  railroad  corporation,  against  which  such 
verdict  has  lieen  obtained,  has  been  appointed  before  such  entry  by  the  United 
Btates  circuit  court  for  the  district  of  New  Jvrsey,  in  a  prucced'ing  ancillary  to 
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a  suit  in  tlte  circuit  court  for  PennsylTBDla,  the  receiver  will  not  be  ordered  by 
tbe  court  in  New  Jersey  to  pay  such  ludxnient;  but  the  plaintiff  will  tie  com- 
pelled to  make  application  for  an  oraer  for  payment  to  the  court  in  Fonnsyl- 
vania. 

Bule  tq  Show  Ganse»  etc. 

Eichard  <6  Lindabury,  for  the  rale. 
A.  O.  Rickey,  for  defendant. 

NixoM,  J.  ThiB  case  comes  up  on  a  rale  to  show  caase  why  the 
receivers  of  the  Philadelphia  &  Beading  Bailroad  Company  should 
not  be  reqaired  to  pay  the  judgment  recovered  March  39,  1884,  by 
the  above-named  plaintiff,  out  of  the  funds  of  the  said  company  in 
their  hands  as  receivers.  On  the  service  of  tbe  rule  the  receivers 
made  return  (1)  that  they  had  no  moneys  in  their  hands  which  were 
applicable  to  the  payment  of  the  judgment;  and  (2)  that  the  pro- 
ceedings under  which  they  became  receivers  were  instituted  in  the 
circuit  coart  of  the  United  States  in  the  Eastern  district  of  Pennsyl- 
vania; that  the  decree  in  this  court,  by  which  they  were  appointed 
receivers,  was  the  result  of  proceedings  ancillary  to  those  in  the  Penn- 
sylvania court;  that  all  their  accounts  were  settled  in  the  court 
where  they  were  originally  appointed,  and  the  disburaement  of  all 
moneys  coming  into  their  hands  as  receivers  was  made  under  the 
direction  of  said  court;  and  that  the  application  for  the  payment  of 
the  judgment  should  be  made  to  the  United  States  circuit  court  for 
the  Eastern  district  of  Pennsylvania,  which  directs  and  controls  the 
disbursements  as  aforesaid. 

The  application  is  made  here,  and  supported  by  the  counsel  for  the 
plaintiff,  upon  the  ground  that  the  plaintiff  acquired  a  lien  by  his 
judgment  on  the  real  estate  of  the  insolveat  corporation  in  this  state 
before  the  appointment  of  the  receivers;  which  lien  the  court  has 
power  to  enforce  by  an  order  on  the  receivers  for  payment,  or  by  exe- 
cution against  the  property  affected  by  the  judgment.  Tbe  decisive 
question  in  the  case  seems  to  be  whether  any  saoh  lien  was  acquired. 
The  facts  are  that  the  plaintiff,  suing  the  defendant  corporation  in 
this  court  for  damages  in  a  case  of  collision  with  a  train  of  the  Le- 
high Valley  Hailroad  Company,  at  tbe  point  where  the  two  roads  cross 
each  other,  obtained  a  verdict  in  said  suit  on  the  twenty-seventh  of 
March  last.  No  judgment  was  entered  on  the  verdict,  and  no  steps 
taken  to  enter  one,  until  the  sixth  day  of  June  following,  when  the  de- 
fendant corporation  itself  applied  and  obtained  a  rule  therefor.  But, 
in  the  mean  time,  proceedings  had  been  taken  in  the  circuit  court  for 
the  Kastern  district  of  Pennsylvania  against  tbe  defendant  as  an  in- 
solvent corporation,  under  which,  on  June  2d,  receivers  had  been 
appointed,  and  on  ancillary  proceedings  in  this  court,  on  the  same 
day,  the  same  gentlemen  were  named  receivers  here.  This  was 
deemed  necessary  in  order  to  give  them  the  control  of  the  .property 
of  the  corporation  in  this  jurisdiction.  When  they  took  possession, 
on  Jane  2, 1884,  was  any  lien  existing  oa  the  real  estate  which  this 
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court  ongM  to  enforce  in  aid  of  the  plaintiff's  judgment?  The  jadg- 
ment  was  formally  entered  after  the  date  of  the  appointment  of  re- 
ceivers; but  the  plaintiff's  counsel  insisted,  on  the  argument,  that  he 
had  secured  a  lien  on  the  property  in  New  Jersey  by  virtue  of  the 
provisions  of  section  194  of  the  practice  act  of  the  state,  alleging  that 
the  judges  of  the  supreme  court  of  the  state  were  aecnstomed  to  treat 
the  verdict,  before  the  entry  of  a  judgment,  as  a  lien  upon  the  real 
estate  of  the  defendant.  He  produced  no  authority,  and  we  have  not 
been  able  to  find  any,  for  such  a  construction  of  the  words  of  the  sec- 
tion. 

Section  192  abolishes  judgment  rolls  as  such,  and  directs  how  the 
clerk  shall  make  up  a  judgment  record,  to-wit,  by  entering  in  a  sep- 
arate book  the  warrants  of  attorney,  declaration,  pleadings,  proceed* 
ings,  and  judgment  in  every  civil  cause.  Section  194  simply  provides 
that,  until  the  clerk  shall  have  done  this  in  a  case,  "the  verdict  or  rule 
for  judgment  in  the  minutes  of  tbe  court  shall  be  held  and  taken,  in 
the  court  in  which  the  same  is  obtained,  to  be  the  record  of  the  judg- 
ment in  such  cause,  and  shall  be  received  in  evidence  in  said  court 
as  such  judgment  as  fully  as  if  the  record  had  been  made  up  and 
signed  as  by  said  section  193  required." 

This  is  clearly  a  provision  which  authorizes  a  court  to  treat  the  en- 
tries or  rules  for  judgment  in  its  own  minntes  as  evidence  of  the  rec- 
ord of  a  judgment,  before  the  clerk  has  had  time  to  make  up  the  rec- 
ord. If  the  legislature  had  intended  to  do  more  than  this,  and  to 
repeal  the  statute  existing  continuously  since  the  last  century,  "that 
no  judgments  shall  affect  or  bind  any  lands,  tenements,  heredita- 
ments, or  real  estate  but  from  the  time  of  the  actual  entry  of  such 
judgment  in  the  minutes  or  records  of  the  court,"  it  would  have  done 
so  in  more  explicit  terms. 

AVe  therefore  hold  that  when  the  receivers  took  charge  of  the  prop- 
erty the  plaintiff  had  acquired  no  lien  by  virtue  of  the  verdict.  The 
business  of  the  corporation  since  their  appointment  has  been  con- 
ducted under  the  supervision  and  control  of  tbe  court  in  which  the 
receivers  were  first  appointed.  Monthly  reports  reveal  to  judges 
there  the  condition  of  the  estate,  and  that  is  the  proper  forum  to  which 
to  apply  for  orders  for  the  payment  of  claims. 

The  role  to  show  cause  must  be  discharged. 
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His  Ihpbbul  Majbstx,  thb  Soltih  07  thb  Ottomak  Ehpibb,  v,  Frot- 
XDBNOB  Tool  Co.  and  othen. 

{Gireuii  Court,  E.  D.  New  York.   Auguat  22, 1888.) 

Equitt  JoRiBDicnoK— Adbquatb  Rbuedt  at  Law— Rbv.  St.  (  723. 

A  bill  io  equity  Chat  asserts  that  plaintiff  is  entitled  to  certain  property  in 
the  possession  of  the  defendant,  and  praya  that  it  he  delivered  up,  and  tlistde- 
fen(unt  may  be  decreed  to  speciflcally  perform  his  contract  to  delinr  it*  and 
maj  be  enjoined  from  setting  up  any  claim  to  It,  and  that  tf  he  has  any  lien 
thereon  redemption  may  be  allowed  therefrom,  does  not  state  a  case  within 
the  equity  jurisdiction  of  a  United  States  circuit  court,  ai  pUlntifl  has  an  ade- 
quate remedy  at  law  by  the  action  of  replevin. 

In  Equity. 

Evartif  Southmayd  d  Ckoate,  for  complainant. 

Butler,  Stillman  <£  Hubbard  and  B.      Thurston,  for  defendants. 

Blatcbfobd,  J.  The  bill  in  this  case  is  foanded  wholly  on  an  as- 
sertion of  the  legal  title  of  the  plaintiS  to  the  rifles  and  equipments 
in  question.  Its  prayer  is  for  a  decree  that  the  plaintiff  has  the  title 
to  such  property  and  the  right  to  its  possession,  and  that  the  defend- 
ants have  no  title  to  it,  or  valid  lien  on  it,  or  right  to  retain  it,  and 
that  it  be  delivered  over  by  the  defendants  to  the  plaintiff.  A  claim 
of  such  a  character  is,  in  the  courts  of  the  United  States,  under  the 
distinction  nuintained  by  the  eonstitntion  of  the  United  States  be- 
tween lav  and  equity,  and  enforced  by  section  733  of  the  Revised 
Statutes  of  the  United  States,  the  subject  of  a  suit  at  law,  and  a 
plain,  adequate,  and  complete  remedy  is  afforded  by  an  action  of  re- 
plevin. This  principle  is  established  by  numerous  cases.  Orand 
ChuU  V.  Winegar,  15  Wall.  37S;  Boot  v.  Bailway  Co.  106  U.  S.  189, 
212. 

The  bill  prays  that  the  tool  company  be  compelled  to  specifically 
perform  its  undertakings  with  the  plaintiff,  and  that  the  defendants 
be  restrained  by  injunction  from  setting  up  any  right  or  title  to,  or 
lien  on,  the  property.  But  these  prayers  do  not  change  the  attitude 
of  the  ease.  The  tool  company  agreed  to  make  the  articles  and  de- 
liver them  to  the  plaintiff.  The  plaintiff  alleges  that  the  articles 
have  been  made  and  paid  for,  and  that  the  title  to  them  has  passed 
to  the  plaintiff.  The  case  is  one  of  the  enforcement  of  the  legal  title 
to  chattels  in  existence^  and  has  no  different  legal  aspect  from  what 
it  would  have  had  if  ttie  chattels  had  not  been  made  under  a  con- 
tract, but  had  come  otherwise  into  the  possession  of  the  tool  company 
from  that  of  the  plaintiff.  As  to  the  injunction,  that  might  be  asked 
for  in  every  case  of  the  assertion  of  a  legal  title  to  property  by  a' 
plaintiff,  and  thus  evety  case  of  the  kind  be  made  one  of  equitable 
cognizance.  The  bill  is  not  one  recognizing  a  Hen  and  asking  tore- 
deem  from  it.  It  asserts  title  and  denies  any  lien,  and  prays  for  a 
delivery  of  the  property;  Then  it  has  a  second  and  altematiTe  prayer, 

♦ 
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that,  as  to  any  of  the  property  on  which  there  is  a  lien,  redemption 
therefrom  be  allowed.  But  the  suit  is  still  a  replevin  suit  in  the  guise 
of  a  salt  in  equity. 

The  foregoing  oonsiderations  proceed  wholly  on  the  view  that  the 
articles  are  in  existence,  and  have  been  paid  for  and  belong  to  the 
plaintiff;  that  he  makes  no  claim  for  damages  for  the  value  of  the 
artieles;  and  that  damages  would  not  give  him  what  he  is  entitled  to. 
If  he  ooold  be  compensated  in  damages^  trover  would  be  a  plain,  ad- 
equate, and  complete  remedy.  It  may  be  that,  in  the  course  of  a  re- 
plevin suit,  if  one  be  brought,  a  case  for  equitable  interposition  may 
arise.  But  one  does  not  now  exist.  The  application  fol'^an  injunc- 
tion is  denied,  and  the  restraining  order  of  November  3, 18S2,  is  va- 
cated. 


AxJiBR  V.  O'DoNALD  and  others. 
•  {CtTwtt  Court,  D,  Ortffon.   3iay8, 1885.) 

1.  Cbedttor  asd  BinUETT. 

A  creditor  who  has  or  acquires  a  lien  on  the  property  of  his  debtor  aa  a  se- 
curity for  his  debt,  Is  a  trustee  of  the  same  for  the  benefit  of  the  surety,  if  there 
be  one,  and  If  by  any  willful  act  of  his  surIi  lieu  is  lost  or  destroyed,  to  the  in- 
Jury  of  the  surety,  the  latter  is  so  far  discharged  from  liability  for  the  debt. 

2.  Same — Burden  of  Proof. 

When  a  creditor  relinquishes  a  Hen  he  may  have  on  the  property  of  his 
debtor,  in  a  suit  to  collect  his  debt  from  the  surety,  the  burden  of  proof  la  on 
him  to  show  tiiat  the  surety  was  not  injured  by  such  relinquisbident. 

3.  XqUITT  pLBADIKfl — COKCLDUOItS  OV  LaW. 

It  is  sometimes  necessary  and  proper  in  equity  fileadings  to  make  deductions 
from  the  facts  stated  that  are  more  or  less  conclusions  of  law. 

Suit  to  Enforce  the  Lien  of  a  Mortgage. 
Af.  W.  Feckheimer,  for  plaintiff. 
William  H.  Holmes,  for  defendants. 

Dbadt,  J.  On  November  1, 1871,  Thomas  Cross,  of  Salem,  Ore- 
gon, gave  hjB  promissory  note  to  the  firm  of  Allen  &  Lewis,  of  Port- 
land, Oregon,  for  the  sum  of  $30,000,  payable  in  three  years  from 
date,  with  interest  at  10  per  centum  per  annum,  payable  semi-an- 
nnally,  and  to  secure  the  payment  of  the  same  he  and  his  wife,  Pluma 
F.,  on  the  same  day  executed  and  delivered  to  said  firm  a  mortgage 
on  15  parcels  of  land  situate  in  Marion  county,  and  containing  in 
the  aggregate  about  3,390  acres;  and  on  January  23,  1872,  said 
Thomas  Cross  gave  his  promissory  note  to  said  firm  for  the  sum  of 
$10,000,  payable  in  one  year  from  date,  with  interest  at  1  per  centum 
per  month,  and  to  secure  the  payment  of  the  same  he  and  said  Pluma 
F.,  on  the  same  day,  executed  and  delivered  to  said  firm  a  second 
mortgage  on  the  real  property  aforesaid,  together  with  the  south  half 
of  block  30  ixf  Salem,  and  certain  parts  of  lots  1,  2,  and  3,  in  block 
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20,  in  said  town.  On  September  16, 1872,  Bald  Fluma  F.  died.  On 
January  22,  1876>  said  notes  being  etiU  unpaid,  said  Thomas  Cross 
and  C.  M.  Crdas*  his  then  wife,  executed  and  delivered  to  C.  H.  Lewis, 
a  member  of  said  firm,  a  conveyance,  absolute  on  its  face,  of  all  saicl 
property  subject  to  said  mortgages,  but  upon  the  understanding  and 
trust  tbat  said  Lewis  would  farm  and  manage  the  same,  and  apply 
the  rents  and  profits  thereof  upon  the  debts  secured  thereon,  and  that 
be  might,  with  the  consent  of  said  Thomas  Cross,  sell  and  dispose  of 
the  whole  or  any  portion  of  the  same  and  apply  the  proceeds  in  like 
manner.  On  February  5,  18S4,  Thomas  Cross  died,  soon  after  which 
the  notes  and  mortgages  aforesaid  were  indorsed  and  assigned  by  said 
firm  to  L.  H.  Allen,  of  San  Francisco,  a  member  thereof.  On  August 
6,  1884,  said  Allen  brought  suit  in  this  court  to  enforce  ,  the  lien  of 
said  mortgages,  alleging  that  there  was  then  due  on  the  first  of  said 
notes  $45,137.04,  with  interest  at  10  per  centum  per  annum  from 
December  22, 1881,  and  on  the  second  $10,000,  with  interest  from 
January  25, 1879,  less  $  1,686^  35  paid  thereon.  Sundry  persons,  being 
the  administrators  and  heirs  of  Thomas  Cross  and  E.  C.  Cross,  Frank 
B.  Cross  and  P.  May  Wilson,  the  children  and  heirs  of  Pluma  F. 
^  Cross,  and  C.  H.  Lewis,  are  made  parties  defendant  to  the  bill.  On 
January  20,  1885,  an  order  was  made  taking  the  bill  for  confessed 
as  against  all  the  defendants  except  E.  C.  Cross  and  Frank  B.  Cross; 
and  on  March  10, 1885, they  answered  the  bill;  the  latter  by  the  for- 
mer as  his  guardian.  * 

The  answer  admits  the  making  of  the  notes  and  mortgages,  and  the 
amounts,  due  on  them,  as  alleged  in  the  bill,  except  the  amount  due 
on  the  first  note,  which  is  stated  at  $45,137.04,  with  interest  on 
$30,000  since  December  22,  1881,  instead  of  on  the  larger  sum.  It 
also  admits  the  exeontipn  of  the  deed  of  January  22,  1876,  to  G.  H. 
Lewis,  but  denies  tbat  it  was  made  on  any  trust  or  understonding  as 
alleged  in  the  bill.  The  answer  then  states  that  at  and  before  the 
execntion  of  the  two  mortgages,  and  until  her  death,  Fluma  F.  Gross 
was  the  owner  in  fee-simple  of  the  two  parcels  of  real  property  de- 
scribed therein  as  a  portion  of  the  donation  of  Daniel  Leslie,  contain- 
ing 80  aores,  and  the  donation  of  F.  S.  Hoyt  and  wife,  containing  131 
acres,  and  otherwise  designated  in  the  bill  as  parcels  14  and  15;  that 
prior  to  the  execution  of  said  mortgages  Thomas  Cross  was  indebted 
to  the  firm  ol  Allen  &  Lewis  for  money  theretofore  advanced  to  him 
in  the  sum  of  $30,000,  which  he  was  unable  to  pay,  and  to  secure 
the  payment  of  which  said  notes  and  mortgages  were  given ;  that  at 
the  urgent  solicitation  of  her  husband  and  the  attorney  of  said  firm, 
she  was  induced  to  join  in  said  mortgage  and  thus  "interpose  her  said 
lands  as  security  only  for  said  debt  of  her  said  husband."  Then  fol- 
low certain  allegations  which  are  excepted  to  by  the  plaintiff  as  im- 
pertinent.  Briefly  they  are  as  follows : 

(1)  That  )t  was  stipulated  in  said  mortgages  that  in  default  of  payment  of 
the  notes,  that  they  should  )>e  foreclosed  as  provided  by  law,  and  no  other  or 
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different  mode  of  sale  of  snid  landa  was  provided  therein  or  contemplated  by 
thflparttos  thereta  (2)  Thati^r  the  death  of  said  Pluma  F.  Oroaa,  and  in 
November,  1876,  said  Thomas  Cross  entered  into  an  agreement  with  Allen  & 
lAwis,  in  putauauce  of  whidi  thejr  sold  and  conveyed  sundiy  portions  of  said 
mortgaged  premises  contrary  to  the  tei-ms  and  conditions  of  said  mortgages,  as 
follows-  to  J.  I.Thompson.  418.06acrea,  forS3,834;  to  G.  C  Kennedy,  160.02 
scTM.  for  61,680.20;  to  S.  B.  Scott,  309^  acres,  for  •3,060:  in  all  882.41  acres 
for  $8,594^,  which  iand  was  then  worth,  and  would  have  sold  under  ordl- 
luuyciroamstanceBfor,  920,000;  that  in  making  said  sales  said  parties  ex- 
pended 91,500  In  surveys,  commissions,  and  agents,  and  wrongf  uUy  charged 
the  same  to  the  proceeds  of  said  sales;  that  no  part  of  saidprocwds  were  ever 
credited  on  said  notes  or  mortgages,  and  that  said  salea  were  made  without 
the  consent  of  the  defendants.  (3)  That  the  said  lands,  of  Pl'nma  F.  Croea 
were,  at  the  time  of  said  sales,  atid  now  are,  worth  not  more  than  610,000, 
and,  the  premises  considered,  the  same  ought  to  be  released  and  discharged 
from  the  operation  and  effect  of  said  mort^ges. 

It  appearing,  from  the  allegations  thus  excepted  to,  that  the  cred- 
itors. Alien' &  Lewis,  voluntarily  disposed  of  a  portion  of  the  debtor'^ 
property,  on  which  they  had  a  lien  for  their  debt,  at  a  loss  or  sacrifice 
of  not  less  than  $10,000,  a  snm  equal  to  the  value  of  the  property 
whioh  the  defendants'  mother  mortgaged  as  a  security  for  said  debt, 
they  daim  that  the  same  is  discharged  from  the  operation  of  the  mort- 
gage,  and  that,  therefore,  saoh  allegations  constitute,  as  to  them,  a 
good  defense  to  the  bill. 

The  argument  in  support  of  the  ezceptiops  ia  that,  admitting  the 
sale  of  a  portion  of  the  debtor's  property  at  a.  loss,  the  conclusion 
that  the  property  of  the  surety  is  therefore  released  from  the  effect 
of  the  mortgage  does  not  follow,  because  all  the  property  included  in 
the  mortgage  is  not  snffioient  to  satisfy  the  debt  by  more  than  $10,000, 
and  therefore  it  can  make  no  difference  to  these  defdndants  whether 
such  saOi  was  lost  by  this  disposition  of  the  debtor's  property  or  not. 
They  are  not  injured  in  any  view  of  the  case,  because,  after  making  due 
allowance  for  thia  loss,  their  property  will  still  be  required  to  satisfy 
the  debt. 

It  is  admitted  that  Mrs.  Gross  was  only  a  surety  in  this  transaction 
for  the  debt  of  her  huBband,  and  it  is  not  disputed  that  if  the  cred- 
itors relinquished  their  lien  on  any  portion  of  the  debtor's  property 
included  in  the  mortgage,  without  reducing  the  debt  in  an  amount 
equal  to  the  value  thereof,  that  the  property  of  the  surety  is  so  far  a 
discbarge  from  the  lien  thereof.  This  rule  is  the  result  of  equitable 
principles  inherent  in  the  relation  of  principal  and  surety,  which  re- 
quire that  the  property  of  the  former  pledged  to  the  creditor  for  the 
payment  of  his  debt,  shall,  for  the  benefit  of  the  latter,  be  applied  to 
that  purpose.  A  creditor  with  such  a  lien  is  so  far  a  trustee  for  all 
parties  concerned,  and  must  not  deprive  any  one  of  the  benefit  of  it. 
Upon  paying  the  debt,  the  surety  is  subrogated  to  the  right  of  the 
creditor  in  this  respect;  but  if,  in  the  mean  time,  the  latter  has  done 
anything  to  impair  the  value  of  such  right,  the  former  is  so  far  dis- 
charged from  his  liability.   Brandt,  Sur.  §  370;  Nefa  Apptal,  9 
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Watts  &  S.  43;  American  Bank  v.  Baker,  4f  Mete.  177;  Cummingg 
V.  Little,  45  Me.  187;  Hayes  v.  Ward,  4  Johns.  Ch.  129;  Baker  v. 
Briggs,  8  Pick.  129, 

In  Ilayes  v.  fTard,  supra.  Chancellor  Kent  says: 

"The  surety,  by  his  very  character  and  relation  as  surety,  has  an  Interest 
that  the  mortgage  taken  from  the  principal  debtor  should  be  dealt  with  in 
good  faith,  and  held  in  trust,  not  only  for  the  creditor's  security,  but  for  the 
surety's  indehinity.  A  mortgage  so  taken  by  tlie  creditor  is  t-aken  and  held 
in  trust,  as  well  for  the  secondary  interest  of  the  surety,  as  foi  the  more  di- 
rect and  immediate  benefit  of  the  creditor;  and  the  latter  must  do  no  willful 
act,  eitlier  to  poison  it,  in  the  flist  instance,  or  to  destroy  or  cancel  it*  after^ 
wards." 

But  it  is  not  stated,  either  in  the  bill  or  answer,  what  is  the  value 
of  the  portion  of  the  debtor's  property  still  covered  bj  the  mortgage, 
and  therefore  it  does  not  appear  whether  or  not  the  whole  of  it  was 
sufficient,  if  disposed  of  at  a  fair  value,  to  satisfy  this  debt,  vithont 
Hcourse  upon  the  surety  property. 

In  round  numbers*  there  is  now  due  on  these  notes  not  less  than 
$80,000.  In  the  argument  for  the  exceptions,  it  is  claimed  that  the 
whole  property  included  in  tbe  mortgage  is  not  sufficient  to  pay  the 
debt  by  s'muob  larger  sum  than  the  alleged  value  of  the  defendants' 
property.  And  if  this  is  so,  then  the  defendants  are  not  injured  by 
what  they  complain  of,  and  the  allegations  excepted  to  wonld  be  no 
defense  to  the  bill,  and  be  clearly  impertinent.  But  the  court  cannot 
say  judicially  what  this  3,390  acres  of  land  is  worth.  It  cannot  as- 
sume that  it  is  only  worth  $70,000,  and  not  $80,000,  though  it  may 
not  fetch  either  sum  when  put  up  at  auction.  The  rule  seems  to  be 
that  tbe  burden  of  proof  is  on  the  creditor,  in  a  case  of  this  kind,  to 
show  that  the  stfrety  has  not  been  injured  by  the  transaction.  Brandt, 
Sur.  §  370. 

It  follows  that  the  allegations  excepted  to  are  not  impertinent,  but 
constitute  a  good  defense  to  the  relief  prayed  for  as  to  these  defend- 
ants. Tbe  plaintiff  must  either  deny  them  by  a  replication,  or  confess 
and  avoid  them  by  proper  amendments  to  this  bill. 

The  further  point  made  in  support  of  the  third  exception,  that  the 
matter  excepted  to  is  a  mere  conclusion  of  law,  is  not  well  taken.  Tt 
is  sometimes  proper  and  convenient  in  equity  pleading,  as  a  means 
of  indicating  the  relief  to  which  the  party  considers  himself  entitled, 
or  the  defense  sought  to  be  made,  to  make  deductions  from  tbe  facts 
stated  that  are  more  or  less  conclusions  of  law ;  and  this  seems  to 
be  the  character  of  this  allegation. 

The  exceptions  are  disallowed. 
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Keyecs  and  another  v.  Shurtleff. 
'      iCireuit  Court,  D.  Oregon.   lAay  13, 188S.) 

DVTZABIiB  VaLDE  OT  IUPOKTEO  MBncnASTDIBB— VaI.DS  or  COVSBINO  NOT  TO  BB 

Included  Thbreht.  , 

Section  7  of  the  act  of  Match  3, 1883,  (22  St.  523,1  QOt  only  repeaU  section 
2907  of  the  Revised  StRtutes,  autboriziug  the  value  of  the  "  covering  "  to  be 
added  to  the  wholesale  price  of  imported  merchandise  for  the  purpose  of  as- 
certaining ita  dutiable  value,  bat  poaitively  prohibits  the  value  of  such  "cov- 
crloK"  from  being  estimated  as  a  part  of  such  dutiable  value,  and  therefore 
the  value  of  barrels  In  which  Portland  cement  la  Imported  cannot  be^dded  to 
the  wholesale  price  of  the  latter  as  an  clement  of  its  dutiable  value. 

Action  to  Becover  Excess  of  Duties  Paid  to  the  Collector. 
Ereamua  J),  Shattuck  and  Robert  L,  McKee,  for  plaintiffs. 

James  F.  Watson,  for  defendant. 

Deadt,  J.  This  action  is  brought  by  the  plaintiffs  to  recover  the 
sum  of  $626.71,  alleged  to  be  an  excess  of  duties  paid  to  the  defend- 
ant as  collector  of  this  port.  It  is  stated  in  the  complaint  that  on 
September  10, 1884,  the  plaintiffs  imported  from  London  to  this  port 
1,073J  tons  of  Portland  cement,  contained  in  6,439  barrels,  and  of  the 
value  at  London  of  $3,133.34;  that  said  "barrels  were  only  coverings 
or  holders,  and  only  the  usual  and  necessary  outside  packages  for  the 
transportation  and  protection  of  the  cement  contained  therein,  and 
were  and  are  of  no  commercial  value  after  the  removal  of  the  contents 
thereof;  that  said  barrels  were  not  of  any  material  or  form  designed 
to  evade  duties  thereon,  or  designed  for  use  otherwise  than  in  the  bona  • 
fide  transportation  of  goods,  to-wit,  cement,  to  the  United  States." 
The  complaint  then  states  in  detail  the  entry  of  the  cement  at  the 
oustom-honse,  and  the  valuation  of  the  barrels  as  a  part  of  the  dutia- 
ble value  of  the  cement,  and  the  imposition  of  a  duty  of  20  per  centum 
thereon,  amounting  to  $626.71,  which  the  plaintiff,  on  October  3, 18S4, 
paid  under  protest,  and  that  said  barrels  were  not  dutiable;  the  sub- 
sequent appeal  to  the  secretary  of  the  treasury,  and  his  affirmation  of 
the  action  of  the  the  collector.  The  defendant  demnra  to  the  com- 
plaint, for  that  it  does  not  state  facte  safiioient  to  constitute  a  cause 
of  action. 

By  the  Schedule  A  of  the  act  of  March  3,  18S3,  (22  St.  403,)  "Ce- 
ment— Roman,  Portland,  and  all  others,"  imported  from  foreign  coun- 
tries, is  made  subject  to  pay  a  duty  of  "20  per  centum  ad  valorem." 
The  rule  prescribed  for  the  government  of  the  collector  of  customs,  in 
ascertaining  the  dutiable  vi3ue  of  imported  merchandise  for  the  pur- 
pose of  estimating  the  ad  valorem  duty  to  be  levied  thereon,  has  for 
the  past  20  years,  within  certain  limits,  been  constantly  changing. 
From  the  act  of  July  31,  1789,  (1  St.  41.)  to  that  of  March  1,  1823, 
(3  St.  732,)  the  rule  was  that  the  value  of  "outside  packages"  should 
not  be  considered  a  part  of  the  cost  of  the  goods.  From  the  latter  to 
T.a8F,no.l2 — 87 
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the  act  of  June  30,  1864,  (13  St.  217.)  the  law  appears  to  hare  been 
silent  on  the  subject. 

By  section  16  of  the  act  of  August  30, 1842,  (5  St.  663,)  "the  actual 
market  value  or  wholesale  price"  of  the  article  imported, -"at  the  time 
when  purchased  in  the  principal  markets  of  the  country"  from  whence 
imported,  together  with  all  costs  and  charges,  except  insurance,  and 
including  in  every  case  a  charge  for  commissions  at  the  usual  rates," 
is  made  "the  true  value  at  the  port  where  the  same  may  be  entered 
upon  which  duties  shall  be  assessed." 

By  section  1  of  the  act  of  March  3,  1851,  (9  St.  629,)  the  value  of 
the  article  is  required  to  be  ascertained  at  "the  period  of  exportation,** 
instead  of  the  "time"  of  purchase.  By  section  26  of  the  act  of  March 
3,  1861,  (12  St.  197,)  this  time  is  changed  to  "the  day  of  actual  ship- 
ment," when  the  same  appears  from  the  bill  of  lading. 

By  section  24  of  the  act  of  June  30,  1864,  (13  St.  217,)  "the  actual 
value"  of  the  goods  was  required  to  be  taken  when  "on  shipboard,  at 
,the  last  place  of  shipment  to  the  United  States;"  to  be  "ascertained 
by  adding  to  the  value  of  such  goods  at  the  place  of  growth,  produc- 
tion, or  manufacture,  the  cost  of  transportation,  shipment,  and  tran- 
shipment, with  all  the  expenses  included,  from  the  place  of  growth, 
production,  or  manufacture,  whether  by  land  or  water,  to  the  vessel 
in  which  shipment  is  made  to  the  United  States ;  the  value  of  the  sack, 
box,  or  covering  of  any  kind,  in  which  such  goods  are  contained,  com- 
mission at  the  usual  rate,  in  no  case  less  than  2^  per  centum ;  bro- 
kerage and  all  export  duties ;  together  with  all  costs  and  charges  paid 
or  incurred  for  placing  said  goods  on  shipboard,  and  all  other  charges 
specified  by  law. 

By  section  67  of  the  act  of  March  S,  1865,  (13  St.  49d,)  the  col- 
lector is  required  "to  cause  the  actual  market  value  or  wholesale  price" 
of  the  goods,  "at  the  period  of  exportation  to  the  United  States  in  the 
principal  markets  of  the  country"  from  whence  they  are  imported, 
"to  be  appraised,  and  such  appraised  value  shall  be  considered  the 
value  upon  which  duty  shall  be  assessed;"  and  section  24  of  the  act 
of  1864,  supra,  is  expressly  repealed,  and  also  "all  acts  and  pfurts  of 
acts  requiring  duties  to  be  assessed  upon  commissions,  brokerage,  cost 
of  transportation,  shipment,  transhipment,  and  other  like  costs  and 
charges  incurred  in  placing  any  goods,  wares,  or  merchandise  on  ship- 
board." 

By  section  9  of  the  act  of  July  29,  1866,  the  pendulum  wa-s  swung 
back  again  to  the  war  tariff  of  1864,  so  that  "in  determining  the  du- 
tiable value  of  merchandise"  the  collector  was  required  to  add  "to  the 
cost  or  to  the  actual  wholesale  price  or  general  market  value  at  the 
time  of  exportation  in  the  principal  markets  of  the  country"  from 
whence  the  same  is  imported  into  the  United  States,  "the  cost  of  trans- 
portation, shipment,  and  transhipment,  with  all  the  expenses  in- 
cluded, from  the  place  of  growth,  production,  or  manufacture,  whether 
by  land  or  water,  to  the  vessel  in  which  the  shipment  was  made  to  the 
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UDited  States;  tHe  value  of  the  Back,  box,  or  ooTering,  of  any  kind,  in 
vhioh  snoh  merchandise  is  contained ;  commission  at  the  usual  rates, 
but  in  no  case  less  than  2^  per  centum;  brokerage,  export  duty,  and 
all  other  actual  or  usual  charges  for  putting  up,  preparing,  and  pack- 
ing for  exportation  and  shipment." 

These  seotionB  of  the  acts  of  18^  and  1866  were  carried  into  the 
Bevised  Statutes, — the  former  being  section  2906  of  that  compilation, 
and  the  latter,  section  3907.  Section  7  of  the  act  of  March  3, 18S3,  (32 
St.  523,)  repeals  the  latter  of  these  sections,  as  well  as  section  2908, 
and  provides  that  "hereafternone  of  the  charges  imposed  by  said  sec< 
tions,  or  any  other  provision  of  existing  law,  shall  be  estimated  in  as- 
certaining the  value  of  goods  to  be  imported ;  nor  sitall  the  value  of  the 
usual  and  neee$$ary  $ack$,  eratee^  boxes,  or  covering  of  any  kind  be  es- 
timated aa  part  of  their  value  in  determiniug  the  amount  of  duties  for 
which  they  are  liable:  provided,  that  if  any  packages,  sacks,  crates, 
boxes,  or  coverings  of  any  kind  shall  be  of  any  material  or  form  de- 
signed to  evade  duties  thereon,  or  designed  for  use  otherwise  than  in 
the  bona  transportation  of  goods  to  the  United  States,  the  same 
shall  be  subject  to  a  duty  of  100  per  centum  ad  valorem  upon  the  act- 
ual value  of  the  same."  ■ 

It  is  understood  that  the  action  of  the  collector  in  this  case  was 
had  in  obedience  to  the  instructions  of  the  treasury  department,  act- 
ing under  the  advice  of  the  department  of  justice  contained,  in  an 
opinion  of  January  11, 1884,  in  which  it  is  said  that  the  only  change 
affected  by  section  7  of  the  act  of  1883,  "as  regards  the  basis  on 
which  ad  valorem  duties  are  to  be  estimated, "  "is  to  exclude  from 
such  basis  all  costs  and  charges  which,  under  the  law  as  it  preri- 
onsly  stood,  were  required  to  be  added  to  the  current  or  actual  market 
value  or  wholesale  price  of  the  merchandise  in  the  principal  markets 
of  the  country  whence  the  same  was  imported,  or  of  the  country  of 
production  or  manufacture,  as  the  case  might  be.  Thus  the  current 
or  actual  market  value  or  wholesale  price  in  these  markets,  which  is 
to  be  appraised,  is  now  made  the  sole  basis  for  estimating  such  du- 
ties." 

The  "costs"  and  "charges"  of  which  these  statutes  speak,  unless 
otherwise  expressly  stated,  are  the  items  of  expense  incurred  by  the 
importer  in  and  about  the  purchase  of  goods,  and  afterwards,  and  be- 
fore their  arrival  at  the  port  of  entry.  They  do  not,  unless  specially 
mentioned,  include  the  cost  of  the  sack,  box,  or  covering  in  which 
the  goods  ore  nsnally  contained  and  purchased.  And  it  may  be  ad- 
mitted that  when  the  statute  declares  "without  more" — without  qual- 
ification— that  the  dutiable  value  of  imported  merchandise  is  "the 
actnal  market  value  or  wholesale  price"  in  the  principal  markets  of 
the  country  whence  the  same  is  imported,  that  such  value  includes 
the  cost  of  the  sack,  box,  or  covering  in  which  it  is  usually  contained 
and  purchased.  Cobb  v.  Hamlin,  3  Cliff.  200.  The  cost  or  expense 
of  the  covering  usual  and  necessary  for  the  protection  and  traaspor- 
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tation  of  an  imported  article  from  the  place  of  purchase,  is,  as  a  mat- 
ter of  fact,  an  element  of  its  value  at  such  place.  And  the  only  ques- 
tion in  this  case  is  whether  or  not  congress  has  said,  without  qualifi- 
cation, that  the  dutiable  value  of  this  cement  is  "the  actual  value  or 
wholesale  price"  in  London.  XnA,Jir8t,  although  the  '^actual  value" 
of  an  article  in  the  country  whe/e  purchased,  does,  in  the  abstract, 
include  the  cost  of  the  outside  package  in  which  it  is  contained  and 
placed  for  shipment,  yet  it  is  plainly  inferable  from  the  terms  of  the 
legislation  on  the  subject,  &s  above  stated,  that  vhenever  congress  has 
intended  to  include  that  expense  in  such  value  as  a  basis  for  esti- 
mating  duties,  it  has  expressly  said  so.  To  go  no  further  back  than 
1S64,  that  act  expressly  provided  that  the  "dutiable  value"  of  goods 
should  be  their  value  on  shipboard,  to  be  ascertained  by  adding  to 
their  value  at  the  place  of  growth ,  production,  or  manufacture,  among 
other  things,  "the  value  of  the  sack,  box,  or  covering  of  any  kind"  in 
which  they  are  contained.  The  act  of  1865  simply  made  the  "dutia- 
ble value"  of  goods  their  "actual  market  value"  at  the  period  of  ex- 
portation, and  expressly  repealed  section  24  of  the  act'  of  1864,  re- 
quiring the  value  of  the  "covering"  to  be  considered  in  ascertaining 
such  "market  value,"  while  the  act  of  1866  simply  restored  the  mle 
of  valuation  prescribed  by  the  act  of  1864.    -v:        —  -  - 

From  this  statement  of  congressional  action  or  legislative  habit  on 
this  subject,  it  may  fairly  be  inferred  that  the  expense  of  the  "cover- 
ing" of  imported  merchandise  is*  never  to  be  included  in  ascertaining 
the  "dutiable  value"  thereof,  unless  the  statute  expressly  so  provides. 
And  therefore,  if  the  act  of  1883  did  nothing  more  than  repeal  section 
2907  of  the  Revised  Statutes,  (section  9  of  the  act  of  1866,)  author- 
izing the  value  of  such  "covering"  to  be  added  to  the  "wholesale 
price, "  in  determining  the  "dutiable  value"  of  this  merchandise,  there 
would  be  no  legislative  authority  for  adding  the  value  of  the  barrels 
to  the  value  of  the  cement,  as  a  basis  of  estimating  the  duty  on  the 
latter.  But  when  it  is  considered  that  the  act  of  18B3  not  only  re- 
peals section  2907  of  the  Bevised  Statutes,  authorizing  the  value  of 
/the  barrel  to  be  added  to  that  of  the  cement,  but  also  expressly  prohib- 
its the  value  of  the  former  to  "be  estimated  as  a  part  of  the  value"  of 
the  latter  "in  determining  the'  amount  of  duties  for  which  it  is  liable," 
^he  case  is  too  plain  for  argument.  The  mere  statement  of  it  is  suffi- 
cient.   There  is  no  room  for  construction  or  difference  of  opinion. 

The  act  of  1883  is  both  explicit  and  peremptory.  It  not  only  pro- 
hibits the  "charges"  or  expenses  incurred  in  and  about  the  purchase 
of  tlie  goods  and  their  shipment  from  being  added  to  their  actual 
value  or  wholesale  price,  but  it  goes  further,  and,  apparently  out  of 
abundance  of  caution,  adds:  "Nor  shall  the  value  of  the  usual  and 
necessary  sacks,  crates,  boxes,  or  covering  of  any  kind,  be  estimated 
as  part  of  their  [imported  goods]  value  in  determiniti^  the  amount  of 
duties  for  which  they  [imported  goods]  are  liable." 

The  demurrer  in  this  case  admits  that  the  value  or  cost  of  the  bar- 
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rels  in  tiondon  was  estimated  in  ascertaining  the  dutiable  value  of 
the  cement,  and  that  the  former  is  the  usual  and  necessary  coTering 
for  the  proteotion  and  transportation  of  the  latter.  It  is  impossible 
to  sustain  the  legality  of  this  valuation,  or  the  ooUeetion  of  the  duties 
ihenon,  without  absolutely  ignoring  this  prohibitory  clause  in  seetion 
7  of  the  act  of  1883,  as  seems  to  haTO  been  done  in  the  opinion  of 
July  14*  1884. 
The  demurrer  is  OTeirnled. 


N0BBI8  and  others  v.  Habsleb. 

((Xreuit  Court,  D.  Nm  J*r»eB'   March  12, 188S.) 

1.  WiTNBaS'FEBa— HlIiKAGB— TRATBLma  BXFBHSBS. 

A  wUaesa  who  has  been  served  with  a  sabpoBna  and  recefved  mawf  for  trav- 
eline  ezpraiseB  oanaot  refuse  to  obey  such  BUbpoBaa  because  the  proper  amount 
of  imleage  has  not  been  paid. 

2.  Bamk—Tetdeb— Contempt.  .    ■  ■ 

In  tlie  courts  of  the  United  States,  wttneraea,  if  they  have  the  means,  are 
obliged  to  obey  the  process  of  the  couri  and  attend,  whether  their  fees  are  ad- 
vanced or  not,  and  a  witness  who  can  pay  his  expenses  and  refuses  to  attend 
because  the  money  is  not  tendered  him,  may  t>e  punished  for  contempt. 
8.  Same— ExBMPTioiT  of  Witnbbs  from  Sbkvicb  m  Other  Suit. 

The  exemption  of  a  witness  or  party  to  a  suit  from  service  of  process  does  net 
extepd  to  service  of  a  subpoena  to  testify  in  the  same  cause  on  which  he  is  gir- 
ing  Attendance. 

On  Bule  to  8how  Cause,  etc. 

NixoK,  J.  Under  section  725  of  the  Bevised  Statutes,  power  is 
conferred  upon  the  courts  of  the  United  States  to  punish  for  contempts 
(rf  their  authority  by  fine  and  imprisonment.  The  proviso  of  the  sec- 
tion  includes  within  the  penalty  "disobedience  or  resistance  by  any 
*  •  *  witness  to  any  lawful  writ,  process,  order,  rule,  decree,  or 
command  of  the  said  courts."  This  authority  is  exercised  by  the 
courts  for  two  purposes :  (1)  To  punish  the  offender  for  the  disrespect 
to  the  eonrt;  and  (2)  to  compel  his  performance  of  some  act  or  duty 
required  of  him  by  the  court  which  he  refuses  to  perform.  See  In  re 
Chiles,  32  Wail.  168. 

Upon  affidavits  filed,  making  a  prima  facie  case,  a  rule  has  been 
issued  in  the  above  cause,  and  served  upon  the  defendant,  requiring 
him  to  show  cause  before  the  court  why  he  should  not  be  adjudged  to 
be  guilty  of  contempt  in  not  obeying  a  stibpwna  duces  tecum,  duly 
served,  to  appear  before  the  examiner  in  Elizabeth  on  the  twenty- 
fourth  of  January  last.  At  the  hearing  two  reasons  were  relied  on 
by  the  defendant  why  the  rule  should  not  be  made  absolute:  (1) 
Because  the  defendant  was  necessarily  absent  in  New  York  on  the  day 
on  which  the  subpcena  required  his  attendance  here;  (3)  because  the 
subpoena  was  not  legally  served. 
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1.  The  proofs  do  not  show  a  necessary  and  unavoidable  absence,  but 
one  voluntarily  assented  to  by  the  defendant  as  a  pretext  and  excuse 
for  not  obeying  the  writ.  It  is  true  that  he  was  engaged  as  a  party 
and  witness  before  a  referee  in  the  city  of  New  York  on  the  day  of  the 
retnm  of  the  snbpffina  requiring  his  attendance  at  Elizabeth ;  but  all 
the  evidence  contradicts  the  allegation  that  be  was  necessarily  there. 
If  he  had  manifested  the  slightest  desire  to  obey  the  writ,  the  hear- 
ing in  New  York  could  have  been  arranged  by  hun  so  that  obedience 
wonld  have  been  not  only  possible,  bat  easy. 

2.  Two  grounds  were  assigned  why  there  was  no  legal  service  of 
the  subpoena.  The  first  is  that  the  full  amount  of  witness  fees  was 
not  paid.  The  counsel  for  the  complainants  testifies  that  before  the 
Bubpcena  was  served  upon  the  defendant  he  examined  the  New  Jersey 
Atlas,  prepared  by  Beers,  Comstock  &  Kline,  and  measured  the  dis- 
tance from  Elizabeth  to  Jersey  City,  and  from  Jersey  City  to  Engle- 
wood,  the  residence  of  the  defendant,  and  ascertained  that  the  dis- 
tance from  Elizabeth  to  Jersey  City  was  12  miles,  and  from  Jersey 
City  to  Englewood  13  miles.  He  then  handed  to  the  witness  the  sum 
of  $4, — $1.50  for  fees  and  $2.50  for  mileage,  being  10  cents  per  mile 
for  going  and  returning  the  35  miles.  But  there  seems  to  be  a  dis- 
tance of  about  one  mile  between  the  two  railroad  stations  at  Jersey 
City  which  the  sum  paid  did  not  cover. 

Several  suggestions  might  be  made  in  reply :  (a)  The  shortage  in 
the  payment  of  mileage  was  so  small  that  the  maxim  *'de  minimit 
lion  curat  lex"  is  fairly  applicable,  (b)  The  defendant  accepted  and 
receipted  for  the  $4  without  the  intimation  of  any  objection  as  to 
the  amount,  and  it  may  be  fairly  inferred  from  such  action  that  the 
excess  was  waived.  See  Ajidrews  v.  Andrews,  2  Johns.  Cas.  109. 
(c)  The  defendant  had  then  in  his  pocket  $1.50  of  the  complainants' 
money  which  had  been  paid  to  him  on  the  service  of  another  subpoena 
to  testify  on  that  day  on  behalf  of  the  complainants,  and  which  had 
been  superseded  by  the  subpcena  duces  tecum.  It  is  a  reasonable 
suggestion  that  if  a  gentleman  should  retain  money  paid  to  him  for 
a  service  which  was  not  performed,  he  should  be  willing  to  apply  it 
on  account  of  another  service,  substituted  for  the  first.  But,  apart 
from  these  considerations,  it  has  been  held  that,  in  the  courts  of  the 
United  States,  witnesses,  if  they  have  the  means,  are  obliged  to  obey 
the  process  of  tlie  court,  and  attend,  whether  the  fees  are  advanced 
or  not.  In  such  a  case.  Judge  Dbummqnd  says:  "An  attachment 
would  issue,  and  the  court  would  punish  a  man  who  could  pay  his  ex- 
penses and  would  not  come  because  the  money  was  not  tendered." 
U.  S.  V.  Darling,  4  Bias.  510.  The  defendant  has  not  pat  his  non- 
obedience  to  the  writ  on  the  ground  of  not  having  the  means  to  pay 
the  expenses  of  travel. 

The  second  ground  is  that  the  subpcena  was  served  while  the  de- 
fendant was  attending  before  the  examiner  as  a  party  to  the  pending 
litigation.    It  is  undoubtedly  now  the  established  law  that  parties 
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and  witnesses  are  not  only  privileged  from  arrest  on  oivil  process,  but 
also  from  the  service  of  summons  in  civil  actions,  while  attending 
court.     The  propriety  of  such  a  rale  for  ivitnesses  is  clear.    Tliey  are 
compelled  to  attend  by  virtue  of  the  process  of  the  court,  and  the  court 
feels  nnder  obligation  to  protect  them,  not  only  while  attending,  but 
in  going  and  returning.    My  attention,  however,  has  not  been  called 
to  a  case,  nor  do  I  think  that  one  exists,  where  such  an  exemption  has 
been  extended  to  the  service  of  a  subpoena  to  testify  in  the  cause  on 
which  they  are  giving  attendance;  and  it  does  not  come  within  the  rea- 
Bon  of  the  rule.    There  are  a  number  of  cases  in  the  reports  where 
proceedings  for  attachment  against  witnesses  have  been  taken  for  their 
refusal  to  obey  the  process  of  subpcena,  served  in  the  very  presence 
of  the  court;  but  in  none  of  them  has  the  suggestion  been  made 
that  such  a  service  was  unlawful.   See  t/upp  v.  Andrews,  Gowp.  845; 
Pitcher  v.  King,  2  Dowl.  &  L.  755;  Bowles  v.  Johnson,  1  W.  Bl.  86. 
That  a  party  to  a  suit  can  be  compelled  by  a  eubpaina  duces  tecum  to 
produce  papers  and  doeaments  to  be  used  in  the  trial  as  evidence  is 
no  longer  an  open  question;    Murray  v.  Elston,  23  N.  J.  Eq.  212. 

All  the  reasons  assigned  by  the  defendant  for  not  obeying  the  writ 
and  producing  the  papers  required  rather  aggravate  than  excuse  or 
justify  his  refusal.  The  rule  must  be  absolute.  As  the  object  of  the 
proceeding  is  to  compel  the  defendant  to  perform  aa  act  or  duty  which 
appears  to  be  within  his  power,  the  jadgment  to  be  entered  will  be 
largely  controlled  by  his  conduct  hereafter. 


BAincRUFTCT— Refusax.  of  Disoiubob— Secokd  Apptjcatioh->£!vidxk(S— Res 

ADJUDICATA— AUBNDATOIIT  ACT  OF  JCLY  26,  1876. 

A  bankrupt  having  applied  for  his  discharge,  it  was  denied  by  the  district 
court,  because  liis  application  was  not  made  within  one  year  from  the  date  of 
adjudication  of  bankruptcy.  Specifications  opposing  the  dischargo  had  been 
filed  by  creditors,  including,  among  other  grounds  of  objection,  that  the  bank- 
rupt had  not  kept  proper  books  of  account,  and  proofs  were  token  upon  the  is- 
■ue,  but  were  not  considered  by  the  court.  Subsequently,  and  after  the  pa». 
sage  of  the  act  of  July  26,  1876,  allowing  an  application  for  discharge  to  be 
miule  "at  any  time  after  the  expiration  of  60  days,  and  before  the  final  dispo- 
sition of  the  cause,"  the  bankrupt  made  a  second  application  for  discharge  in 
the  same  proceeding,  which  was  oppodod  by  the  same  creditors  upon  the  same 


on  the  first  application  were  used  by  the  opposing  creditors  upon  the  second 
application,  and  by  these  proofs  alone  it  was  made  to  appear  that  the  bank- 
rupt had  not  kept  proper  books  of  account,  and  on  that  ground  the  discbarge 
was  denied.  Held,  on  appeal  to  the  circuit  court,  (1)  that  the  proofs  taken  on 
the  former  application  were  competent ;  (2)  that  the  former  decision,  denying 
the  discharge,  was  conclusive  between  tltu  bankrupt  and  his  creditors,  and  a 
bar  to  the  second  application ;  {3)  and  tliat  the  subsequent  amendment  of  the 
bankrupt  act  did  not  impair  or  affect  the  controlling  force  of  the  previous  ad- 
judication. 


In  re  Brockwat,  a  Bankrupt. 


{Oireuit  Churt,  8.  D.  Neia  York.   September  13, 1882.) 


nds  of  opposition.  The  proofs  taken 
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Bankraptpy  Appeal.  For  decision  of  diatriot  ooari  see  13  Fed. 
Bbp.  69.  ■ 

M.  H.  Regensberger,  for  petitioner. 
A.  C.  Brown,  for  opposing  oieditors, 

Wallao^,  J.  The  bankrupt  having  applied  for  his  discharge,  it 
was  denied  by  the  district  court,  because  his  application  was  not  made 
within  one  year  from  the  date  of  the  adjudication  of  bankruptcy. 
Specifications  opposing  the  discharge  had  been  filed  by  creditors,  in- 
cluding, among  other  grounds  of  objection,  that  the  bankrapt  bad 
not  kept  proper  books  of  account,  and  proofs  were  taken  upon  the 
issue ;  but  these  proofs  were  not  considered  by  the  court,  it  having 
been  held  that  the  application  was  too  late.  Subsequently,  by  the 
act  of  July  26,  1876,  (19  St.  at  Large,  102,)  the  section  of  the  bank- 
rupt act  (section  5108,  Bev.  St.)  requiring  the  application  for  dis- 
ehai^  to  be  made  within  a  year,  having  heea  amended  so  that  it 
could  be  made  "at  any  time  after  the  expiration  of  sixty  days,  and 
before  the  final  disposition  of  the  cause,"  the  bankrupt  made  a  sec- 
ond application  for  discharge  in  the  same  proceeding.  The  discharge 
was  opposed  by  the  same  creditors,  upon  the  same  specifications,  to- 
gether with  additional  grounds  of  opposition.  The  district  court  de- 
nied the  discharge,  because  the  bankrupt  had  iioi  kept  proper  books 
of  account.  12  Fed.  Hep.  69.  The  proofs  taken  upon  the  first  ap- 
plication were  used  by  the  opposing  ereditora  upon  the  second  appli- 
cation, and  it  was  by  these  proofs  alone  that  it  was  made  to  appear 
that  proper  books  of  account  had  not  been  kept  by  the  bankrupt. 
The  learned  district  judge  held  that,  the  issue  being  the  same,  the 
parties  the  same,  and  the  proceeding  for  a  discbarge  being  in  the 
same  bankruptcy,  the  proofs  taken  upon  the  former  application  were 
competent.  It  is  now  urged  by  the  bankrupt  that  this  conclusion 
was  erroneous. 

Treating  both  applications  as  in  substance  one  proceeding,  there 
is  no  reason  why  the  depositions  used  on  the  first  occasion  shotild  not 
be  competent  upon  the  second.  Unless  the  second  application  is  to 
be  deemed  a  rehearing  of  the  original  application,  the  bankrupt  is 
finally  precluded  from  obtaining  his  discharge.  Upon  a  rehearing, 
the  proofs  originally  taken  are  always  admissible.  Baniell,  Gh.  Ft. 
c.  3a,  §  2. 

But  I  am  constrained  to  hold  that  the  order  deuyiug  the  discharge 
made  upon  the  first  application  is  a  fatal  obstacle  in  the  way  of  any 
discharge.  The  order  was,  in  effect,  a  final  adjudication  adverse  to 
the  right  of  the  bankrupt  to  a  discharge.  So  long  as  it  remains  in 
force,  it  is  conclusive  between  the  bankrupt  and  his  creditors.  It 
matters  not  that  it  was  termed  an  order  instead  of  a  decree.  Divight 
v.  St.  John,  2.5  N.  Y.  203.  It  was  a  decision  upon  the  merits  of  the 
controversy,  because  it  proceeded  upon  the  ground  that  the  bankrupt 
had  not  complied  with  a  condition  of  the  bankrupt  act  .which  was 
vital  and  imperative,  if  not  jurisdictional.   Re  Wilmott,  2  N.  B.  B. 
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214;  Re  Martin,  3  N.  B.  B.  548;  Re  Sloan,  12  N.  B.  E.  59.  Un- 
doubtedly that  decision  would  not  preclude  a  new  bankruptcy  pro- 
ceeding, nor,  probably,  a  discharge  in  such  proceeding,  if  the  bank- 
rupt could  have  shown  himself  entitled  to  one.  Re  Farrell,  5  N.  B. 
B.  125;  Re  Drisko,  13  N.  B.  B.  112.  and  14  N.  B.  B.  551.  For  the 
purposes  of  the  present  bankruptcy  that  decision  must  be  deemed  res 
adjadicata,  that  the  bankrupt  is  not  entitled  to  a  discharge,  because 
he  has  not  complied  with  a  condition  essential  to  his  right.  It  was 
a  condition  which  could  not  be  waived  by  a  ci^ditor,  and  which  the 
court  was  boand  to  consider  as  a  prerequisite  to  a  discharge. 

The  subsequent  amendment  of  the  bankrupt  act  did  not  impair  or 
affect  the  controlling  force  of  the  previous  adjudication.  Assuming, 
what  may  well  be  controverted,  that  the-  amendment  may  be  given 
saeh  retroaotive  effect  as  to  authorize  an  application  for  a  discharge 
in  a  pmding  proceeding,  although  the  year  from  the  date  of  the  ad- 
judication of  bankruptcy  had  expired,  it  certainly  cannot  operate  re- 
troactively to  overthrow  a  prior  judgment.  A  retrospective  construc- 
tion to  a  statute  is  never  favored;  neither  will  it  be  inferred  that 
congress  intended  to  exercise  a  doubtful  power.  It  is,  at  least,  doubt- 
ful whether  the  act  would  be  within  the  l^islative  competency,  if  in- 
tended to  effect  snch  a  result.  State  of  Penngylvmia  t.  Wheeling 
Bridge,  18  How.  421. 

The  order  of  the  district  court  is  affirmed. 


Uhitkd  States  v.  LANDSBSBa. 

(Circuit  Court,  S.  D.        York.    December  22,  1882.) 

CnnnNATi  Law  akd  pROCEDimB—PEKJiTRT— Material  Matter— Rev.  St,  }  5392 
—Cross-examination  bepwhe  United  States  Commissioner. 

Where  a  party  charged  with  countorfeUiag,  on  eKaminatioa  before  a  United 
States  eomnUssioner,  testifies,  on  cross-examination.  In  answer  to  a  question, 
that  he  has  never  been  in  prison,  when  he  has  been  in  a  state  pHson,  su^^h  false 
answer  amoants  to  *'  material  matter,"  within  tlio  meaning  of  Itev.  St.  j  5392, 
and  an  indictment  for  perjury  will  lie. 

Motion  for  New  Trial  and  in  Arrest  of  Judgment. 

J.  Q.  Agar,  Asst.  U.  S.  Dist.  Atty.,  for  the  United  States. 

R.  N.  Waite,  for  defendant. 

Before  Wallace,  BENsnicr,  and  Brown,  JJ. 

Bbnedict,  J,  The  accused,  having  been  ctnvicted  of  perjury,  now 
moves  for  a  new  trial  and  in  arrest  of  judgment.  The  principal  ques- 
tion presented  for  determination  is  whether  the  crime  of  perjury  was 
committed  by  the  accused  when  he  made  the  false  statement,  under 
oath,  which  is  set  forth  in  the  indictment.  This  statement  was  made 
nnder  the  following  circumstances,  as  shown  at  the  trial :  The  ac- 
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cused  had  been  arrested  hy  virtue  of  a  commissioner's  warrant,  upon 
a  charge  of  having  uttered  counterfeit  coin.  He  demanded  an  exam- 
inatioUt  and,  upon  such  examination,  duly  held  before  the  commis- 
sioner, he  offered  himself  as  a  witness  in  his  own  behalf,  and  was 
duly  sworn  as  such.  Upon  his  cross-eKamination,  in  answer  to  a 
question  put  without  objection,  he  testified  that  he  had  not  been  in 
prison  in  this  state,  or  any  other  state,  when  the  fact  was  that  he 
bad  been  imprisoned  in  the  state  prison  of  this  state,  and  also  in  the 
state  prison  of  New  Jersey.  Thereafter,  the  present  indictment  was 
found  against  him,  in  which  the  perjury  assigned  is  the  testifying, 
under  the  circumstances  above  stated,  that  he  never  was  in  prison  in 
this  state,  or  any  other  state. 

On  the  part  of  the  aocnsed  the  point  made  is  that  tbe  false  matter 
so  stated  by  the  accused  before  the  commissioner  was  not  material 
matter,  within  the  meaning  of  the  statute,  and  therefore  the  crime 
created  by  the  statute  was  not  committed. 

An  essential  element  of  the  offense  created  by  the  statute  (section 
6392,  Bev.  St.)  is  the  materiality  of  the  matter  charged  to  have  been 
falsely  stated.  The  words  employed  in  the  statute  are  "material 
matter."  These  words  were,  doubtless,  adopted  from  the  common 
law,  and  they  must  be  given  a  signification  broad  enough  to  cover, 
at  least,  cases  of  perjury  at  common  law.  The  rule  of  the  common 
law  in  regard  to  perjury  is  thus  stated  by  Arcbbold :  "Every  ques- 
tion in  cross-examination,  which  goes  to  the  witness*  credit,  is  mate- 
rial for  this  purpose."  Archb.  Crim.  PI.  &  Proo.  817,  (Eng.  Ed.; 
The  same  rule  was  declared  by  the  twelve  judges  in  Reg.  v.  Gibbons, 
9  Cox,  C.  C.  105. 

The  inquiry  here,  therefore,  is  whether  the  imprisonment  of  the 
accused  in  this  state  and  in  New  Jersey  was  calculated  to  injure  his 
character  and  so  to  impeach  his  credit  as  a  witness;  for  it  is  not  to 
be  doubted  that  when  the  accused  offered  himself  as  a  witness,  he 
placed  himself  upon  the  same  footing  as  any  other  witness,  and  was 
liable  to  be  impeached  in  the  same  manner.  Upon  this  question  dor 
opinion  is  that  the  matter  stated  by  the  accused  as  a  witness  had  an 
obvious  bearing  upon  the  character  of  the  witness,  and  could  prop- 
erly be  considered  by  the  commissioner  in  determining  what  credit 
was  to  be  given  to  tbe  testimony  of  the  witness  in  respect  to  the 
crime  with  ^bich  he  stood  charged.  In  Reg.  r.  Lavey,  3  Car.  &  E. 
26,  the  accused,  when  a  witness,  had  falsely  sworn  that  she  had 
never  been  tried  in  the  Central  criminal  court,  and  had  never  been 
in  custody  at  the  Thames  police  station.  On  her  trial  for  perjury 
these  statements  were  ruled  to  be  material  matter,  and  the  convic- 
tion was  sustained.  In  Com.  v.  Bonner^  97  Mass.  587,  a  witness  had 
been  asked  "if  he  had  been  in  the  house  of  correction  for  any  crime.** 
Objection  to  the  question  on  the  ground  that  the  record  was  the  best 
evidence  was  waived,  and  the  case  turned  upon  the  materiality  of  the 
question.   The  matter  was  held  to  be  material.   The  present  cace  is 
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stronger,  for  here  no  objection  whatever  was  interposed  lo  the  inquiry 
respecting  the  imprisonment  of  the  aoeused.  Having  made  no  ob- 
jection to  the  inquiry,  and  gained  all  the  advantages  to  be  secured 
by  his  false  statement,  it  may  perhaps  be  that  it  does  not  lie  in  bis 
mouth  now  to  say  that  bis  statement  was  not  material.  See  Reg.  v. 
Gibbons,  supra,-  Reg.  y.  MuUantj,  Leigh  &  C.  593.  But,  however 
this  may  be,  it  is  oar  opinion  that  the  statement  he  made  was  mate- 
rial matter,  within  the  meaning  of  the  statute,  because  calontated  to 
affect  his  credit  as  a  witness. 

The  other  points  discussed  have  received  our  attention,  and  are 
thought  to  be  untenable.  They  are  not  such  as  require  attention  iz^ 
this  opinion.   The  motions  are  denied. 


HiSTFonn  Woven- Wiaa  Mattress  Co.  v,  PEsaLEes  Wibb  Mat- 

TKES3  Co. 

piteuit  Court,  D,  Conneetieut.    April  14,  1885.) 

1.  Patents  for  IimiNTiONS—WniB  MATxaKssBS— PAKNHAif  Patekt— Rbissub 

No.  7,704 — JfOTliLTY. 

Reissued  patent  No.  7,704,  grabtod  to  tbe  Hartford  Woven-wire  Mattress 
Oompany,  as  assignee  of  John  H.  Farnham,  for  an  improvemeat  la  bedstead 
ffftmes,  on  Hay  21),  1877,  hM  not  void  for  want  of  novelty,  and  Infringed  by 
defendantB. 

2.  Same— PBBKINS  Patknt  No.  109,446. 

Patent  No.  109,446,  granted  Ueoi^e  C.  Perkins  for  an  Improvoment  In  woren- 
wire  fabrUis  for  mattrosses,  dated  November  30, 18Q9,  held  void  for  want  d  ia> 
vention. 

In  Equity. 

Charles  jB.  Perkins,  for  plaintiff. 

Wm.  Edgar  Simonds,  for  defendant. 

Shipuan,  J.  This  is  a  bill  in  equity  to  restrain  the  alleged  infringe- 
ment of  reissued  letters  patent  No.  7,704,  granted  May  29,  1877, 
to  the  plaintiff,  as  assignee  of  John  M.  Famham,  for  an  improvement 
in  bedstead  frames,  and  also  of  letters  patent  No.  10i),446,  granted 
November  22,  1870,  to  George  C.  Perkins  for  an  improvement  in 
woven-wire  fabrics  for  mattresses.  The  original  Farnham  patent  was 
dated  November  80,  1869.  The  description  of  the  Farnham  inven- 
tion, as  given  in  the  original  and  reissued  specifications,  is  contained 
in  the  opinion  of  this  court  in  Woven-wire  Mattress  Co.  v.  Wire-web 
Bed  Co.  8  Fed.  Rep.- 87. 

The  four  claims  of  the  reissue  are  as  follows: 

"(1)  The  combination  of  the  side-bars  and  end-bars,  and  elastic  colled  wire 
fabric,  D,  attached  only  to  the  end-bais,  with  the  end-bars  of  the  frame  ele- 
vated above  the  side-bars,  so  thattJie  fabric  will  be  suspended  above  the  side- 
bars from  end  to  end  of  the  frame.   (2)  The  combination  in  a  removable  bed- 
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bottom,  or  bedstead  frame,  of  the  side-bars.  A,  standards  or  comer  pieces,  B, 
end-bars.  C,  and  the  elastic  fabric,  D,  combined  and  arranged  substantially  as 
and  for  the  purpose  specified.  (3)  The  inclined  double  end-bar,  C,  of  the  bed- 
stead frame,  arranged  substantially  as  and  for  the  puipose  herein  shown  and 
described.  (4)  The  standards.  B,  constructed  as  described,  arranged  longitu- 
dinally adjustable  on  the  side-bars  of  a  bedstead  frame,  to  permit  the  inclined 
end-bars  to  be  set  a  suitable  distance  apart,  as  set  forth." 

The  third  and  fourth  claims  are  snbstantially  identical  vitU  the  - 
two  claims  of  the  original  patent. 

The  object  of  the  invention  was  to  provide  a  frame  by  means  of 
which  the  elastic,  woven-wire  fabric,  which  is  the  subject  of  letters 
patent  to  Franz  Rudolph  Wegman,  dated  March  6, 1866,  could  be  con- 
veniently and  securely  held.  The  invention  consisted  in  clamping 
the  two  ends,  only,  of  the  fabric  between  double  inclined  end-bars, 
80  that  the  entire  strain  of  the  weight  npon  the  bed-bqttom  being 
lengthwise  rather  than  crosswise,  and  in  the  direction  of  the  greatest 
elasticity  of  the  fabric,  will  also  come  upon  the  edge  only  of  the  end- 
bars;  and  further  consisted  in  connecting  the  side-bars  and  end-bars 
by  longitudinally  adjustable  standards,  or  comer  pieces,  which  would 
permit  the  inclosed  end-bars  to  be  adjusted  eo  as  to  stretch  the  fabric, 
if  desired. 

The  object  of  the  first  claim  of  the  reissue  was  to  enlarge  the  pat- 
ent 80  that  inclined  end-bars  need  not  be  indispensable,  but  that  the 
invention  should  be  made  to  consist,  so  far  as  these  bars  are  o(m- 
cemed,  in  end-bars  elevated  above  the  side-bars.  The  elevation  nec- 
essarily results  from  the  method  in  which  the  frame  is  constructed, 
but  the  feature  of  the  invention  which  was  a  novelty,  and  which  gave 
to  the  first  claim  of  the  original  patent  its  value,  was  the  inclined 
end-bars.  So  also  the  words  "attached  only  to  the  end-bars,"  are  an 
undue  entailment  of  the  original  patent,  if  the  invention  is  per- 
mitted to  depend  upon  that  feature.  At  the  same  time  that  feature 
is  a  part  of  the  structure  which  indispensably  belongs  to  it,  and  which 
the  drawings  exhibited,  and  when  the  claim  is  limited,  as  it  must  be, 
to  double  inclined  end-bars,  there  is  no  expansion  of  the  original  pat- 
ent. It  is  a  matter  of  common  knowledge  that  the  fabric  was  always 
attached  only  to  the  end-bars,  in  the  sense  that  it  was  supported  en- 
tirely by  those  bars.  The  curtain  or  fringe,  which  sometimes  hung 
from  the  end-rails  to  the  side-rails  as  an  ornament  or  finish,  never 
was  attached  to  the  side-bars  so  as  to  have  any  "pull"  upon  them. 

The  intent  of  the  second  claim  of  the  original  patent  was  to  elimi- 
nate the  inclination  of  the  end-bars  and  the  longitudinal  adjustment 
of  the  standards  from  the  description  of  the  invention;  but  the  claim 
must  be  construed  to  require  both  those  features,  or  their  manifest 
equivalents,  known  to  be  such  at  the  date  of  the  invention.  While 
protesting  against  this  construction  of  the  first  and  second  claims,  the 
learned  counsel  for  the  defendant  admits  that  it  leaves  to  them  life 
and  validity. 

The  /lovelty  of  the  first  and  third  claims  was  considered  and  sus- 
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iained  in  the  Wire-weh  Bed  Case,  S  Fed.  Bep.  87,  and  hy  Jadge  Blod- 
osTT  in  Whittlesey  t.  Ames,  13  Fed.  Bbp.  895.  The  in&ingement  of 
those  oiaimB  can  hardly  be  doubted,  after  the  testimony  of  the  pres- 
ident of  the  defendant  corporation,  who  admits  that  his  company  sold 
frames  with  inclined  end-rails,  though  he  denies  that  they  were  in- 
tentionally made  so  as  to  infringe.  The  standards  of  the  second  and 
fourth  claims  are  thus  described  in  the  specification  of  the  reissue: 

"To  the  ends  of  each  side-bar  are  secured,  by  means  of  bolts,  a,  a,  upward 
projecting  standards,  B,  B.made  of  metal  or  other  suitable  materiiil.  These 
bolts  pass  through  short  longitudinal  slots  in  the  standards,  whereby  the  lat- 
ter may  be  adjusted  to  stretch  the  cloth  when  desired.  These  standards  are 
grooved  or  have  ribs  on  their  inner  sides  by  which  the  ends  of  the  end-bars, 
C,  C,  are  held.  Tbe  end-bars  connect  the  side-bars  and  their  standiirds  witli 
each  other.  •  •  *  The  end-bars  are  held  in  inclined  positions,  as  shown 
in  Fig.  1,  by  the  ribs  or  grooves  in  the  standards,  and  are  held  in  place  by 
means  of  screws,  c,  which  are  Qtted  through  the  standards,  or  by  other  equiv- 
alent devices." 

These  standards  are  apwardly  projecting  iron  chairs,  to  which  the 
end-bars  are  fastened  and  in  which  they  rest,  and  which  are  secured 
to  the  side-bars  by  bolts  passing  through  slots,  and  thus  the  side-bars 
are  longitudinally  adjustable  so  that  the  end-bars  may  be  moved  to 
tighten  tbe  fabric.  It  is  plain,  the  elastic  bed-bottom  being  sus- 
pended entirely  from  the  end-bars,  that  a  great  strain  will  come  upon 
tiiem,  and  that  each  bar  must  be  firmly  secured  to  each  of  its  neigh- 
bors. This  necessity  calls  for  a  standard  or  support  which  shall  bind 
the  bars  together,  so  that  the  strain  shall  not  move  them,  and  yet  it 
must  be  capable  of  adjustment,  bo  that  the  fabric  may  be  tightened 
or  loosened,  if  need  be. 

The  novelty  of  the  standard  is  attacked  by  letters  patent  No.  36,- 
575,  granted  to  A.  M.  Dye,  December  27,  1859.  The  object  of  his 
invention  was  "to  obtain  a  facile  mode  of  straining  or  tightening  the 
webbing  of  the  [bed]  bottom,"  and  consisted  in  attaching  the  end-bars 
to  the  side-bars  by  means  of  dovetailed  projections  upon  the  bottom 
~  of  the  end-bars,  which  slide  in  dovetailed  slots  cut  in  the  tops  of  the 
side-bars,  and  by  a  screw-bolt  which  passes  through  a  hole  in  the 
dovetailed  projection  and  beyond  it  into  the  slot,  and  is  held  firm  by 
a  nut  which  presses  against  the  projection.  This  is  a  method  of 
fastening  the  side-bars  and  end-bars  together,  and  of  longitudinal  ad- 
justment of  the  side-bars  for  the  purpose  of  tightening  the  webbing, 
but  is  a  very  different  thing  from  the  longitudinally  adjustable  stand- 
ard of  Farnham,  which  rigidly  binds  end-bars  and  side-bars  together. 
The  Dye  arrangement  has  no  standard.  Ou  the  contrary,  the  e«d- 
bar  slides  in  a  slot  in  the  side-bar.  The  two  systems  are  upon  a  dif- 
ferent principle. 

The  defendant  uses  the  Farnham  standard  without  a  slot  in  the 
standard,  but  it  is  made  longitudinally  adjustable  on  the  side-rail  in 
the  following  way :  A  slot  is  made  in  the  rail  into  which  a  projection 
on  the  inside  of  the  standard  enters;  a  screw  bolt  runs  longitudinally 
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through  this  projeotion  and  holds  the  side-bar  firmly  in  its  place,  and 
is  capable  also  af  adjusting  the  side-bars  relatively  to  the  end-bars. 

In  the  plaintiff's  device  the  slots  are  in  the  standard,  and  the  bolts 
pass  laterally  through  the  slots.  In  the  defendant's  devioe  the  slot 
is  in  the  rail,  and  the  bolt  passes  longitudinally  through  the  slot.  In 
each  case  the  standard  is  longitudinally  adjustable  on  the  side-rails 
for  the  purpose  of  permitting  the  end>bars  to  be  set  at  a  suitable  dis- 
tance apart. 

The  change  in  the  location  of  the  slot  makes  it  necessary  that  the 
screw  which  holds  the  rail  and  the  standard  together  should  move 
longitudinally  instead  of  laterally.  Tbus  far  there  is  no  change  in 
function ;  there  is  merely  a  mechanical  change  in  the  form  and  ar- 
rangement of  the  parts.  In  the  defendant's  device  the  screw  is  of  itself 
available  in  stretching  the  fabric,  whereas  in  the  plaintiff's  device  the 
fabric  must  be  stretched  by  some  force  extriusie  to  the  standard;  and 
the  screws  hold  it  after  it  is  stretched.  The  defendant  has  thus  ob- 
tained an  effect  additional  to  the  one  theretofore  produced,  but,  hav- 
ing taken  the  Farnham  standard  and  all  its  beneficial  resultSi  the  in- 
fringement is  not  mitigated  because  another  reaolt  has  been  super- 
added. ' 

The  Perkins  patent  was  for  an  improvement  upon  the  Wegman  pat- 
ent of  March  6,  1865.  The  Wegman  invention  consisted  "in  con- 
structing a  mattress  of  spiral  wire  springs,  linked  or  braided  together 
and  stretched  upon  a  frame.  «  *  •  The  springs  are  made  of 
steel  or  other  wire,  wound  into  a  spiral  form  by  proper  machinery, 
and  linked  together  so  that  each  convolution  of  the  spring  passes 
through  two  or  more  of  the  adjoining  springs."  The  patentee  also 
said  that  the  spiral  wire  springs  will  ordinarily  be  arranged  double, 
that  is,  consisting  of  two  series  of  springs  interwoven  together,  but 
that  a  greater  number  of  spirals  can  be  linked  t(^ther  to  give  greater 
strength  and  stiffness  to  the  web.  The  Perkins  invention  is  said  in 
the  specifications  of  the  patent  to  consist  "in  forming  cords  of  several 
spiral  metallic  springs  in  parallel  coils  wound  together  in  the  man- 
ner hereinafter  described,  and  also  in  weaving  them  into  a  woven- 
wire  fabric  of  any  of  the  usual  forms  made  of  coiled  wire  for  the  pur- 
pose of  stiffening  such  portions  as  may  be  necessary.  Condensing 
somewhat  the  language  of  the  specifications,  "the  spiral  wheels  from 
the  cords  are  woven  or  coiled  together,  so  that  the  convolutions  of  one 
wire  lie  close  to  and  parallel  to  the  next.  The  cords  can  be  formed 
by  introducing  the  end  of  each  coil  separately  at'  one  end  of  the  cord 
and  turning  it  through  to  the  other  end."  In  mattresses  these  cords 
are  placed  near  the  edge,  and  are  also  placed  at  distances  apart 
through  the  fabric  so  as  to  give  it  the  desired  stiffness. 

From  the  quotation  which  has  been  given  from  the  Wegner  patent, 
from  the  history  of  the  improvement  as  detailed  by  the  witnesses,  and 
from  inspection  of  the  article  itself,  it  appears  that  the  improvement 
was  not  an  invention,  but  was  a  matter  of  ready  mechanical  adjust- 
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ment.  The  Tecent  decisions  of  the  snpreme  conrt  emphatic  in 
demanding  for  a  patentable  invention  more  tban  the  novelty  and  util- 
ity which  may  be  expected  to  result  from  the  special  knowledge  and 
intelligent  skill  of  the  mechanic  in  the  branch  to  which  the  invention 
belongs.  Hollister  v.  Benedict  Manufg  Co.  113  U.  S.  59;  8.  C.  5 
Sup.  Ct.  Eep.  T17;  Thompson  v.  Bo'melier,  5  Sup.  Cfc.  Rep.  1043. 

Let  there  be  a  decree  for  an  injnnction  and  an  accounting  with  re- 
spect to  the  Farnham  patent,  and  for  a  dismissal  of  so  much  of  the 
bill  as  relates  to  the  Perkins  patent.  The  costs  pertaining  to  each 
issne  are  to  be  taxed  in  favor  of  the  sncoessful  party,  but  th€  excess 
only  of  one  over  the  other  is  to  be  paid. 


MoNDY  V.  Kendall  and  others. 
(Oircuit  Courts  D.  JTuui  Jeraejf.   March  16,  1885.) 

PATEWTB  FOn  InVE^TIOKS— IlTFRDTOBMENT— PRKLtMINART  IHJtrSCTroN— LaCITES. 
Where  a  patentee  has  known  of  infringement  hj  a  party  of  his  patent,  and 
aoquiesced  therein  for  h  considerable  length  of  time,  a  preUminarj  injuncUoa 
-will  not  bu  granted,  without  an  explanation  of  such  acquiescence. 

Nixon,  J.  This  is  a  motion  for  a  preliminary  injunction  against 
the  infriiigement  of  reissued  letters  patent  No.  9,289,  and  is  resisted 
by  the  defendants  <m  the  ground  that  the  mechanism  nsed  by  them 
does  not  infringe  the  complainant's  invention.  The  original  patent 
was  numbered  158,967,  dated  January  19,  1875,  and  was  granted  to 
the  complainant  for  improvement  in  friction-drums.  This  was  sur- 
rendered and  canceled,  and  the  reissue  was  granted  July  13,  1880, 
on  amended  specifications.  Three  new  claims  were  added  to  the  re- 
issue, and  the  single  claim  of  the  original  patent  was  retained.  The 
bill  of  complaint  only  alleges  the  infringement  of  that  claim.  . 

The  question,  on  this  motion,  lies  in  a  very  narrow  compass.  -The 
validity  of  the  patent  has  been  sustained,  and  the  claim  construed  by 
J'adge  Whzbleb,  in  Mundy  v.  Lidgerwood  Manuf*g  Co.  20  Fed.  Eep. 
114.  In  deciding  the  motion,  I  shall  deem  the  patent  valid,  atyi  ac- 
cept the  construction  given  to  it  by  the  learned  judge  in  that  case. 
The  invention  relates  to  new  and  useful  improvements  in  friction- 
drams  for  pile-drivers  and  hoisting-machines,  and  is  said  in  the  spec- 
ifications "to  consist  in  making  the  friction  surface  of  the  drum  of 
pieces  of  wood  confined  endwise  in  a  ahell  formed  on  the  inner  side  of 
the  gear-wheel;  such  pieces  of  wood  being  dove-tailed  in,  and  turned 
at  an  angle  of  30  to  40  degrees,  to  fit  within  a  conically  recessed  disk 
on  the  drum."    The  claim  is  for  a  combination  as  follows: 

"(4)  The  combination  of  a  tubular  and  sliding  drum.  A,  loose  on  a  shaft, 
Q,  and  a  friction-cone,  D,  of  the  fast-drivea  spur-wheel.  E,  having  spring, 
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F.  to  repel  the  said  cone,  and  provided  with  a  side  flange  suppoiliing  the  cone, 
as  and  for  th<f  purpose  described." 

It  contains  bix  elements:  (1)  a  drum;  (3)  a  shaft;  (3)  friction- 
cune;  (4)  a  spur-wheel;  (5)  a  spring;  and  (6)  a  side  flange.  The 
harmonious  connection  of  these  parts  in  an  orp[anized  mechanism 
constitutes  the  complainant's  friction-drum;  and  the  proofs  show  tbat 
its  addition  to  a  hoisting-engine  has  been  found  bo  nsefal,  and  its 
□Be  BO  popular  in  the  trade*  tbat  it  has  become  qnite  difficult  to  sell 
a  hoisting.engine  unless  it  is  supplied  with  a  friction-drum  contain- 
ing the  essential  features  of  the  complainant's  invention.  The  ma- 
chine of  the  defendants  which  is  alleged  to  infringe  has  substan- 
tially the  same  organization.  It  has  the  tubular  and  sliding  drum; 
the  shaft  in  which  the  dram  runs  loose;  a  friction-oone ;  a  driving- 
wheel  fastened  to  the  shaft;  springs  to  regulate  the  pressure  between 
the  friction  surfaces,  and  to  throw  the  parts  out  of  connection  with 
promptness  when  required ;  and  a  side  flange  to  support  the  friction 
surface.  The  differences  are  tbat  the  friction  surface  of  the  com- 
plainant's patent  is  wood,  and  that  of  the  defendant's,  leather;  that 
the  complainant  has  one  spring  to  regulate  the  pressure,  and  the  de- 
fendant, two;  that  in  the  complainant's  machine  the  bearing  of  the 
friction  surface  is  between  the  inner  face  of  the  drum-flange  and  the 
outer  face  of  the  friction -cone,  while  in  the  de'fendant's  it  is  between 
the  outer  face  of  the  dmm-fiange  and  the  inner  face  of  the  friction- 
cone.  But  these  changes  are  merely  mechanical,  or  the  snbstitation 
of  well-known  equivalents. 

I  should  have  no  doubt  about  the  propriety  of  issuing  the  injunc- 
tion if  it  was  not  so  plainly  to  be  inferred  from  the  complainant's  af- 
fidavits that  he  has  been  familiar  with  the  defendant's  infringement, 
and  has  assigned  no  reason  why  he  has  not  proceeded  more  promptly 
in  stopping  it.  The  affidavits  nowhere  disclme  when  he  first  had 
knowledge.  A  patentee  need  not  expect  to  obtain  a  preliminary  in- 
junction in  this  district  where  he  has  known  of  the  defendant's  in- 
fringement, and  has  acquiesced  in  the  same  for  any  length  of  time, 
without  first  explaining  the  reason  for  his  acquiescence.  As  this  mat- 
ter was  not  adverted  to,  by  the  counsel  on  either  side,  at  the  hearing, 
I  will  give  the  parties  10  days  in  which  to  supply  affidavits  on  the 
subject  of  the  knowledge  and  acquiescence  of  the  complainant  in  this 
regafd.  When  these  aflidavits  are  put  in,  I  will  determine  whether 
an  injunction  shonld  be  ordered  or  refused,  or  whether  the  proper  re- 
lief will  not  be  an  order  that  the  defendants  give  a  bond,  witii  satis- 
factory security,  for  the  payment  of  all  damages  which  may  arise  for 
infringement  after  the  date  of  this  application  if  the  complainant's 
patent  shall  be  sustained  in  final  hearing. 


Dgi  ized  by  Google 


SAXLTTAY  BXaXSTKB  UAHVr'a  00.  V.  MOBTH  HQD80H  0.  S.  00.  598 


BuLWAT  BsaiSTEa  Manuf'o  Go.  v.  North  HaDSON  0.  B.  Go. 

and  others. 

(dreuit  Court,  D,  Sew  Jeruy.   February  3, 188S.) 

1.  Patents  tob  Ikvektions— Infhinoembht— DErBNK  op  Irreoular  Issue  by 

Jt*ATE!rf-OPFICE. 

In  a  suit  for  infringement  a  patent  cannot  bo  invalidated  by  shdwtng  that 
the  requirements  of  the  statute,  to  be  obacrvtid  by  the  commissioner  of  patents 
in  order  to  its  issue,  have  not  been  regarded. 

2.  Same — Duration  of  Patent — Improper  Issue — Forbiqn  Patent. 

Where  letters  patent  have  been  issued  by  the  patent-office  for  a  period  of  less 
than  17  years,  because  of  a  reference  to  a  supposed  foreign  patent,  and  the  in- 
ventor has  refused  to  accept  them,  and  on  further  examination  such  letters  are 
canceled  and  a  nevr  patent  issued,  the  time  intervening  between  the  issue  and 
allowance  of  the  patent  should  not  be  deducted  from  the  term  of  the  patent, 
but  the  patentee  be  allowed  to  enjoy  his  monopoly  for  the  full  term  of  17  years. 

In  Equity. 

Nixon,  J.  When  the  above  case  came  up  for  final  hearing,  the 
counsel  for  the  defendants  raised  two  preliminary  questions,  which 
were  supposed  to  be  deoisive,  and  vhich,  if  ruled  in  favor  of  the  de- 
fendant, would  relieve  the  court  from  the  duty  of  considering  the  con- 
troversy upon  its  merits.  The  two  questions  were  (1)  whether  the 
complainant's  patent  was  not  invalid  because  no  written  specifica- 
tions and  claim  were,  in  fact,  signed  by  the  inventor,  nor  was  his  sig- 
nature attested  by  two  witnesses,  as  required  by  the  statute,  before 
the  letters  patent  could  be  issued ;  (2)  whether  the  letters  patent  were 
not  void  because  issued  for  a  greater  length  of  time  than  the  statute 
allowed.  The  court  considered  these  matters  of  sufficient  gravity  and 
importance  to  request  the  counsel  of  the  parties,  on  a  preliminary 
argument,  to  confine  themselves  to  their  discussion. 

1.  The  facts  in  regard  to  the  first  question  are  these :  On  the  twenty- 
ninth  of  December,  1877,  John  B.  Benton,  the  inventor,  made  appli- 
cation in  writing  to  the  patent-office  for  letters  patent  for  "improve- 
ment in  fare  registers."  It  consisted  of  a  petition,  oath,  specification, 
and  six  claims,  appointing  C.  G.  Beaman,  Jr.,  Esq.,  his  attorney,  with 
full  power  of  substitntion  and  revocation,  to  prosecute  the  application, 
and  to  make  alterations  and  amendments  therein.  The  specification 
was  signed  by  the  applicant  and  attested  by  two  witnesses,  and  was 
verified  by  the  oath  of  the  patentee  that  he  was  the  original  and  first 
inventor.  On  the  third  of  January,  1878,  the  patent-office  gave  no- 
tice that  the  first,  second,  third,  and  sixth  claims  were  rejected,  hav- 
ing been  anticipated  by  other  patents.  Matters  thus  stood  till  Feb- 
ruary 10,  1879,  when  Mr.  Beaman  gave  notice  to  the  commissioner 
of  patents,  to  associate  with  him  Messrs.  Baldwin,  Hoptins,  and  Pey- 
ton, as  attorneys  in  the  case.  On  the  twenty-ninth  of  March  follow- 
ing, the  patent-office,  at  the  request  of  Baldwin,  Hopkins,  and  Pey- 
ton, erased  the  entire  specifioation  before  filed,  except  the  signatures, 
v.28F,no.l3— 88 
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and  in  liea  thereof,  inaerted  new  specifications  and  claims.  These 
new  specifications  were  not  signed  by  Benton  nor  attested  b;  any  wit- 
nesses. They  were  a  substitute  for  the  former,  at  the  request  of  the 
attorneys,  and  contained  16  instead  of  6  claims. 

Owing  to  suggestions  of  anticipation  made  to  the  attorney  of  the 
applicant,  the  third,  fourth,  eleventh,  twelfth,  thirteenth,  fourteenth, 
and  fifteenth  claims  were  erased  on  May  19,  1879,  and  the  first, 
third,  fourth,  and  fifth,  as  re-numbered,  on  the  seventh  of  August  fol- 
lowing. Other  changes  were  made;  and  on  August  20,  1879,  the 
commissioner  of  patents  declared  a  preliminary  interference  with  a 
pending  application  of  Fowler  and  Lewis,  filed  April  2,  1879,  as  to 
the  first,  second,  and  third  claims,  as  they  then  stood.  These  three 
claims  were  again  amended  November  20, 1879,  the  first  interference 
dissolved ;  and  on  the  eighteenth  of  December  following  a  second  in- 
terference was  declared  upon  the  amended  claims.  After  being  in- 
volved for  some  time  in  the  technicalities  of  the  patent-office,  Lewis 
and  Fowler  seem  to  have  withdrawn  from  the  interference  proceed- 
ings, and  the  complainant  had  the  patent  of  its  assignor,  Benton,  al- 
lowed with  the  then  claims  as  last  amended;  which,  it  is  alleged  by 
the  complainant,  were  merely  a  fuller  restatement  of  the  invention 
claimed  by  Benton  in  the  fifth  claim  of  his  original  application.  The 
defendants,  on  the  other  hand,  insist  that  they  are  for  an  entirely 
different  invention.  Upon  this  important  question  in  the  suit,  I  shall 
express  no  opinion  until  it  is  more  fully  presented  and  argued  by  the 
respective  parties. 

Outside  of  that  question,  I  do  not  find  any  irregularity  in  the 
method  of  procedure  which  authorizes  me  to  declare  the  patent  void. 
There  is  a  long  list  of  cases  holding  that  patents  cannot  be  invali- 
dated by  provii^  that  the  requirements  of  the  statute  to  be  observed 
by  the  commissioner  in  order  to  their  issue  have  not  been  regarded. 
Section  4920  of  the  Revised  Statutes  enumerate  the  five  special  de- 
fenses which  may  be  pleaded  in  a  suit  for  infringement.  If  congress 
had  intended  that  the  validity  of  patents  might  be  assailed  collater- 
ally for  other  reasons,  it  would  have  said  bol  in  explicit  terms.  The 
only  defenses  set  up  in  the  answer  in  this  case  are  (1)  that  Benton 
was  not  the  origincJ  and  first  inventor  of  the  alleged  invention  in  the 
complainant's  patent;  (2)  that  the  matters  and  things  patented  had 
been  in  prior  use  more  than  two  years  before  the  time  when  the  appli- 
oation  for  the  letters  patent  was  made ;  (3)  non-infringement;  and  (4) 
that  the  fare  registers  used  by  the  defendants  are  embodied  and  con- 
tained in  certain  letters  patent  granted  to  Lewis  and  Fowler.  No 
suggestion  is  made  that  the  patent  is  void  for  fraud  or  irregularity 
in  obtaining  it.  The  supreme  court  in  Buhber  Co.  v.  Goodyear,  9 
Wall.  797,  held  that  congress  did  not  mean  a  patent  to  be  abrogated 
collaterally,  but  had  left  the  remedy,  in  such  a  ease,  to  be  regulated 
by  the  principles  of  general  jurisprudence,  quoting  with  approbation 
the  remark  of  Chancellor  Kent,  in  Jackson  v.  Lawton^  10  Johns.  23, 
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thai  "nnless  letters  pateot  are  absolutely  void  on  the  face  of  them, 
or  the  issuing  of  them  was  without  authority,  or  was  prohibited  by 
statute,  tbey  can  only  be  avoided  in  a  regular  course  of  pleading,  in 
vhioh  the  fraad,  irregularity,  or  mistake  is  regularly  put  in  issue." 
In  the  recent  case  of  Giant  Powder  Co,  t.  Safety  Nitro  Powder  Co, 
19  Fed.  Bep.  511,  Judge  Sawybb  says  that  the  supreme  court  has 
over  and  over  again  affirmed  the  principle  that  "all  questions  of 
fact  behind  the  patent  are  to  be  examined,  heard,  and. conclusively 
determined  by  the  commissioner  of  patents."  See,  also,  on  this  point, 
Curt.  Fat.  §  274;  HarUhorn  t.  Eagle  Bhadi  Roller  Co,  18  Fbd.  Bjsp. 
91,  and  cases  there  cited;  Crompton  Belknap  MilU,  3  Fisher,  541; 
Mowry  v.  Whitney^  14  Wall.  434. 

2i.  The  second  question  may  be  disposed  of  in  fewer  words.  On 
the  argument  I  was  inolined  to  the  opinion  that  the  complainants' 
patent  must  be  reckoned  void  because  it  was  practically  granted  for 
a  longer  term  than  the  law  allowed,  but  on  careful  examination  of 
the  facts  I  am  not  sure  that  this  is  a  correct  view  of  the  transaction. 
It  appears  that  while  the  proceedings  for  the  patent  were  pending 
an  English  patent,  granted  to  one  Towle,  dated  November  2,  1877, 
was  introduced  into  the  case,  not  to  show  that  the  inventor,  Benton, 
had  patented  .the  invention  abroad,  but  to  prove  its  non-patentability 
here  by  reason  of  the  anticipation  there.  Benton  met  the  reference ; 
and  from  the  fact  that  a  patent  was  granted  to  him,  it  is  presumed  he 
satisfied  the  proper  officers  of  the  department  that  the  date  of  his  in. 
vention  was  anterior  to  the  date  of  the  English  patent.  This  claim 
was  allowed  July  24th,  and  the  letters  patent  were  issued  August  17, 
1880.  It  does  not  appear  w'ljen  the  patentee  received  them;  but,  on 
the  fifth  of  October  following,  these  letters  patent,  as  granted,  were 
returned  to  the  office,  with  the  statement  of  the  solicitors  that  they 
had  not  been  and  could  not  be  accepted  by  the  inventor  because  not 
issued  for  17  years,  as  the  law  authorized  and  required.  It  seems 
that  before  forwarding  them  some  of  the  officers  of  the  patent-office 
bad  printed  over  the  specification  the  words  "Patented  in  England, 
November  2,  1877."  The  legal  effect  otBuch  an  indorsement  was  to 
limit  the  life  of  the  patent,  as  issued,  to  the  period  which  the  Eng- 
lish patent  had  to  run.  It  is  conceded  that  this  was  a  mistake,  and 
that  the  patent-office  had  inadvertently  assumed  that  the  Towle  Eng- 
lish patent  had  been  proved  to  have  been  obtained  by  or  in  the  inter- 
est of  Benton. 

The  commissioner  of  patents  at  once  ordered  the  letters  patent 
numbered  231,207  "to  be  returned  to  the  original  files  of  the  appli- 
cation and  to  be  canceled,  and  that  letters'  patent  in  due  form  for 
the  invention  therein  described  be  issued  to  John  B.  Benton,  pursuant 
to  his  petition  and  the  record  in  the  case.  The  cancellation  followed 
and  letters  patent  No.  233,915,  and  dated  November  2,  1880,  were 
issued  for  the  fuU  period  of  17  years  from  their  date.  If  the  first 
patent  had  been  accepted  by  the  patentee  and  he  had  brpught  suit 
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upon  it  ai^ainst  infringers,  or  had  claimed  any  privileges  or  exercised 
any  rights  of-ownersbip  ander  it,  a  gtave  question  would  arise  whether 
afterwards  the  commissioner  had  any  power  to  make  any  change,  ex- 
cept by  surrender  and  reissue  under  the  provisions  of  section  4916 
of  the  Bevised  Statutes;  bat  he  did  nothing  of  the  sort.  Under  the 
patent  law  the  invention  and  the  government  were  parties  to  a  con- 
tract, and  when  the  officers  of  the  government  said  to  him  in  effect, 
"Accept  of  a. monopoly  of  your  invention  for  a  less  period  than  seven- 
teen years,"  he  had  a  right  to  re^ly,  "No;  I  repudiate  such  a  contract; 
give  to  me  what  the  law  allows."  And  when  it  is  given  to  him,  the 
time  intervening  between  the  issue  and  allowance  of  his  patent  should 
not  be  deducted  from  the  term  of  the  patent  unless  be  has  derived 
some  advantage  therefrom.  He  will  only  enjoy  his  monopoly  for  the 
17  years.  If  the  eomplainabt  should  have  a  decree  for  infringement, 
damages  and  profits  will  only  be  allowed,  on  the  accounting,  from 
the  date  of  J)atent. 
The  case  must  be  beard  upon  the  merits. 


Note. — Since  preparing  the  foregoing  opinion  my  attention  has  been  called 
to  the  recent  decision  of  the  supreme  court  in  Mahn  v.  Uarwood,  5  Sup.  Ct. 
Bep.  174.  I  have  examined  the  case  with  care,  and  do  not  find  anything 
therein  which  affects  or  controverts  the  reasoning  and  conclusions  in  the 
above  case. 


New  Yobe  Beltino  &  pACKiNa  Co.  v.  M&oowan  and  others. 

(Circuit  Court,  D.  New  Jersey.   December  10, 1S84.) 

Patents  fob  Invkwtionb — Infrtnge^kt — Preliminaiit  Injunction — Want  or 
NovELTr. 

Tbe  novelty  of  the  patent  being  in  doubt,  the  application  for  a  preltmiDarjr 
injunction  is  refused,  on  condition  that  defendants  execute  a  bond  to  secure 
complainant  on  the  accountinf^,  if,  upon  llnal  hearing,  the  patent  is  sustained, 
although  the  infringement  is  clearly  showa. 

On  Motion  for  Preliminary  Injunction. 

Nixon,  J.  This  is  an  application  for  a  preliminary  injunction.  I 
have  no  difficulty  on  the  question  of  infringement.  The  exhibits  of  the 
defendants'  manufacture,  both  in  1882  and  1884,  show  quite  clearly, 
to  my  mind,  that  chey  are  infringements  of  the  complainant's  pat- 
ent. But  the  evidence  of  the  defendants,  and  especially  the  affida- 
vits of  the  expert,  Weigand,  throw  some  doubt  on  its  novelty.  Un- 
der the  circumstances,  I  regard  it  as  a  proper  case  in  which  to  refuse 
an  injunction,  if  the  defendants  will  execute  a  bond  to  secure  the 
complainant  on  the  accounting,  if,  upon  final  hearing,  there  shall  be 
a  decree  snetaining  the  validity  of  the  patent.  The  injunction  is 
therefore  withheld,  provided  that  the  defendants,  within  10  days. 
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shall  file  a  bond  to  the  complainant  corporation,  in  the  penal  sum  of 
$10,000,  conditioned  for  the  payment  of  profits  and  damages  for  all 
subseqaent  infringement,  if  the  patent  shall  be  finally  sustained;  the 
bond  to  be  approved  by  the  clerk,  and  the  defendants  to  file  an  ac- 
count, under  oath,  every  60  days,  of  the  rubber  manufactured  and 
sold  by  them,  of  the  kind  and  character  shown  in  the  exhibits. 


1.  BaIiTAGB— RUDDBRLBaS  Stbaubr. 

The  steamer  Alaslca,  of  the  Uulon  line,  while  oo  one  of  her  regular  voyages 
from  Liverpool  to  Mew  York,  encountered  heavy  weather,  and  when  she  was 
fiomb  600  miles  from  New  York,  her  rudder  was  found  to  be  broken  and  un- 
serviceable. She  accordingly  lay  to,  while  her  captain  exhibited  signals  of 
distress,  and  attempted  various  expedients  for  steering  her,  none  of  which 

S roved  available.  At  the  end  of  two  days  the  steamer  Lake  Winnipeg,  of  the 
eaver  line,  observed  the  signals  and  came  to  her  assistance.  At  an  interview 
between  the  captains  of  the  two  steamers,  it  was  agreed  that  the  captain  of  the 
JLake  Winnipeg  should  aasist  tbe  Alaska  to  Mew  York  by  allowing  herself  to 
be  lowed  and  to  serve  as  a  rudder  for  the  Alaska,  which  was  tbe  faster  steamer. 
Chains  were  passed  from  each  stcro-quarter  of  the  Alaska  to  the  bows  of  the 
Lake  Winnipeg,  distant  some  90  fathoms,  in  such  a  manner  that  the  Lake 
Winnipeg,  by  altering  the  direction  of  her  bow,  would  slue  the  stem  of  tbe 
Alaska  to  one  side  or  tbe  other,  and  thus  keep  her  head  pointed  in  the  required 
direction.  Tbe  vessels  proceeded  in  this  way  to  New  York,  with  the  exception 
of  some  149  miles,  which  the  Alaska  durinic  18  honrsof  one  day  ran  alone,  keep- 
ing in  tbe  desired  direction  by  means  of  her  sails.  On  the  fourth  day  they  ar- 
rived in  New  York ;  and  on  the  dar  after  arrival,  and  without  making  a  pre- 
vious demand,  the  owner  of  tbe  Lake  Winnipeg  flled  a  libel  for  salvage.  The 
Alaska,  with  her  cargo  and  freight,  was  valned  at  (11,041,542,  while  the  Lake 
Winnipeg,  her  cargo  and  freight,  were  worth  between  $325,000  and  9350,000. 
Heid,  that  $26,039,  or  2>^  per  cent,  of  the  value  of  the  Alaska,  and  cargo  was 
a  proper  salvage  award.  The  Great  Eaattrn,  3  Hoore,  P.  C.  (N.  8.)  31.  The 
facts  of  her  salvage  case  stated. 
S.  Bakb— Ahkndwutt  to  Libei^—Gbhbbaii  HBP&nts  to  SAiivnra  Vbssbl—  £vi- 

DBKCB. 

In  addition  to  salvage,  the  libelant  claimed  a  large  sum  for  general  damage 
to  the  Lake  Winnipeg.  After  the  return  of  this  vessel  to'LiverpooI  from  New 
York,  she  was  put  upon  a  dock ;  and  it  was  alleged  that  various  injuries  were 
then  discovered,  which  were  claimed  to  have  been  the  result  of  her  service  to 
the  Alaska.  The  original  libel  was  thereupon  amended  on  the  trial  to  take  in 
this  claim.  SM,  that  such  injuries,  if  proved,  might  be  recovered ;  but  that 
tbe  evidence  was  insufficient  to  charge  the  Alaska  specifically  with  tbe  general 
repairs  referred  to.  Hut  In  fixing  a  gross  award  full  consicferation  was  given 
to  the  Lake  Winnipeg's  liability  to  general  injuiy  In  such  aaervice.and  an  al- 
lowance made  snfficient  to  cover  ail  such  damage  as  might  naturally  and  roa- 
sonably  be  deemed  incident  to  her  fteculiar  service. 

8.  Bams— LiABiUTT  of  Vessbl  fob  8alvaob  Dub  bt  CAnoo. 

A  ship  iff  not  liable  for  the  proportion  of  salvage  due  from  her  cargo. 

4,  Bascb— Costs. 

Respondents  claimed  that  costs  should  not  be  allowed  (1)  because  there  was 
no  demand  before  suit;  and  (2)  because  excessive  bonds  for  20  per  cent,  of  the 

'Reported  bjr  B.  D.  fc  Edward  Beoftdict,  Enis.,  of  tbe  Naw  York  bar. 


The  AxiASEA  and  her  Cargo.^ 
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value  of  the  cargo  were  taken.  i7«Id,  that  the  circumstanocB  of  this  ca5ie  were 
so  peculiar,  and  a  claim  of  salvage  neceBsarily  so  iiideflnite,.tbat  a  previous 
demand  was  immaterial.  It  was  necessary  for  the  libelant  to  die  its  libel  at 
once  to  enforce  Its  claim  against  the  cargo  before  it  was  delivered.  Also,  though 
stipulations  were  taken  on  account  of  the  cargo  to  the  amount  of  20  per  cent., 
there  was  no  evidence  of  any  objection  to  giving  such  stipulations,  and  they 
were  taken  upon  the  simple  written  obligation  of  the  insurers,  without  surclios. 
Co^ti  were  allowed,  with  the  exception  of  the  depo^tions  taken  in  Liverpool 
as  to  the  alleged  general  damages. 

In  Admiralty. 

Foster  dt  Thompson,  for  libelants. 

Wilcox,  Adams  d  Macklin,  for  the  Alaska. 

Scudder  d  Carter  and  Qeo.  A.  Black,  for  Atlantic  Mutual  Insurance 
Company. 

Bkown,  J.  The  libel  in  this  case  was  filed  to  recover  oompensa-- 
tion  for  salvage  services,  rendered  by  the  libelant's  steamer  Lake 
Winnipeg  to  the  steam-ship  Alaska,  in  assisting  her  to  New  York, 
from  the  fifth  to  the  eighth  of  February,  1S85.  The  Alaska  is  an 
iron  passenger  steam-ship,  of  the  first  class,  having  but  four  equals 
afloat.  Bhe  is  of  aboat  6,930  gross  tons,  635  feet  long,  by  60  feet 
deep.  Her  power  is  1,800  nominal,  working  np  to  11,800  horse- 
power, and  her  ordinary  full  speed  is  from  17f  to  18  knots  per  hour. 
She  left  Liverpool  for  New  York  on  January  24th,  with  a  cargo  of 
fine  goods,  and  291  passengers.  After  three  or  four  days  of  fair 
weather,  during  which  she  made  her  usual  coarse,  she  encountered 
one  of  the  severest  of  the  Atlantic  storms,  lasting  from  Tuesday,  the 
2Ttb,  until  Saturday,  the  31st,  when  the  weather  became  moderate, 
and  so  continued,  with  the  exception  of  an  ordinary  gale  on  Monday, 
until  Tuesday,  February  3d.  About  8  o'clock  in  the  morning  of 
that  day,  her  rudder  was  found  to  be  broken  and  unserviceable.  Im- 
mediate efforts  were  made  to  repair  and  ase  the  broken  rudder,  and 
when  this  was  found  to  be  impracticable,  the  use  of  heavy  stream  ca- 
bles running  aft  of  the  ship  were  tried  as  a  substitute  for  a  rudder; 
but  it  was  found  insufficient  for  a  ship  of  her  great  size.  All  of 
Tuesday  and  Wednesday  were  employed  in  these  efforts,  the  ship 
meantime  lying  to,  and  drifting  some  50  miles  to  the  eastward.  Three 
black  balls  were  exhibited  by  day,  and  three  red  lights  by  night ;  and 
rockets  were  also  sent  up  to  attract  attention,  and  call  in  the  aid  of 
vessels  that  might  come  within  sight.  About  8  o'clock  in  the  evening 
of  Wednesday,  the  Lake  Winnipeg,  bound  from  Liverpool  to  New 
York,  observing  these  signals  nearly  abeam,  and  about  12  or  13  miles 
distant  to  the  northward,  bore  down  towards  the  Alaska,  and  came 
to  at  a  little  distance  on  her  starboard  side.  Capt.  Murray  of  the 
Alaska  thereupon  went  in  a  small  boat  to  the  Lake  Winnipeg,  and 
arranged,  in  an  interview  with  Capt.  Gould  of  the  latter,  that  the 
Lake  Winnipeg  should  assist  him  in  proceeding  to  New  York  by  al- 
lowing the  nse  of  the  Lake  Winnipeg  as  a  rudder,  to  be  fastened 
astern  of  the  Alaska  by  means  of  two  chain  cables  extending  from 
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each  Bide  of  the  stem  of  the  Alaska  to  the  windlass  of  the  Lake  Win- 
nipeg. The  vessels  at  this  time  were  about  tiOO  miles  from  New  York, 
and  about  190  from  Halifax. 

On  accoant  of  the  great  size  of  the  Alaska,  Capt.  Gotild  was  at  first 
nnwilling  to  undertake  to  proceed  with  the  Alaska  to  New  York,  but 
wished  to  go  to  Halifax  instead ;  but  upon  the  urgent  request  of  Capt. 
Murray,  after  conference  with  his  officers,  he  agreed  to  go  with  her  to 
New  York.  It  was  agreed  to  use  the  cables  of  the  Lake  Winnipeg;  and 
thereupon,  about  10  o'clock,  Capt.  Marray  returned  to  the  Alaska. 
After  getting  in  his  own  cables,  which  were  still  out,  he  exhibited  a 
blue  light,  the  signal  agreed  upon,  whereupon  the  Lake  Winnipeg 
came  up  astern  within  50  or  75  fathoms'  distance.  A  small  boat  was 
then  manned  and  sent  out  from  the  Alaska,  with  ropes,  to  the  Lake 
Winnipeg,  where  the  ropes  were  bent  upon  the  cables,  which  by  that 
means  were  hauled  to  the  Alaska  by  her  orew,  and  made  fast  to  the 
stem  buUards  of  the  Alaska,  one  upon  each  side.  The  length  of  the 
cables  between  the  two  vessels  was  about  90  fathoms.  On  the  Lake 
Winnipeg,  tbey  passed  through  the  hawse-pipe  on  each  side,  through 
a  "compressor,"  and  thence  to  the  windlass  where  they  were  attached. 
A  compressor  is  a  somewhat  recent  device,  placed  a  little  forward  of 
the  windlass  in  the  direction  of  each  hawse-pipe,  designed  to  keep  the 
hawser  in  place,  and  to  steady  and  relieve  in  some  measnre  the  strain 
on  the  windlass. 

The  officers  and  crew  of  the  Alaska  were  occupied  until  about  4 
o'clock  on  the  morning  of  Thursday,  the  5th,  in  getting  the  cables 
aboard  and  in  readiness.  The  ordinary  full  speed  of  the  Alaska  be- 
ing from  17  to  18  knots,  and  that  of  the  Lake  Winnipeg  from  10  to 
12  knots,  it  was  arranged  that  the  speed  of  the  Alaska  should  be  re- 
duced for  the  rest  of  the  voyage.  The  arrangement  with  the  engi-. 
neer's  department  was  such  that  full  speed  should  consist  of  46  revolu- 
tions only  per  minute,  instead  of  61;  half  speed,  36  revolutions,  in- 
stead of  45;  and  slow,  36  revolutions,  instead  of  32.  To  prevent 
any  undue  strain  upon  the  cables  before  the  action  of  the  two  vessels 
was  fully  proved,  the  Alaska  started  up  moderately,  and  proceeded 
for  a  time  under  the  reduced  half  speed  only;  and  the  speed  of  the 
Lake  Winnipeg  was  regulated  so  as  to  approach  as  nearly  as  possible 
the  speed  of  the  Alaska,  keeping  the  cables  moderately  taut.  All  or- 
ders for  steering  were  given  from  the  Alaska  by  signals.  If  the  Alaska 
wished  to  veer  to  starboard,  the  head  of  the  Lake  Winnipeg  was  put  to 
port  so  that  she  would  go  off  the  port  quarter  of  the  Alaska,  and 
thereby,  drawing  the  Alaska's  stern  to  port,  direct  her  head  to  star- 
board, as  desired.  And,  vice  versa^  if  the  Alaska  wished  to  go  to  port, 
the  Lake  Winnipeg  was  steered  to  starboard.  The  direct  course  for 
New  York  was  about  W.  J-  N. 

By  the  above  arrangement  the  vessels  proceeded  without  difficulty 
in  the  desired  course,  and  the  Alaska  was  soon  put  at  her  reduced 
fall  speed.   Daring  the  19  boars  following,  up  to  11  o'clock  of  Thurs- 
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day  night,  they  made  about  211  miles,  when  the  wind  having  agun 
increased  to  a  moderate  gale  from  the  northward,  it  was  deemed  pru- 
dent, to  prevent  the  possible  parting  of  the  cables,  to  go  "dead  slow;'* 
i,  e.,  jast  enough  to  keep  headway  on,  or  about  two  to  three  knots  per 
hour.  This  was  maintained  until  about  4  o'clock  in  the  morning  of 
Friday,  the  6th,  when  the  wind  and  sea  having  moderated,  the  Alaska 
proceeded  at  her  reduced  full  speed  as  before.  During  the  following 
13  hours,  up  to  about  5  o'clock  p.  h.  of  that  day,  they  made  about 
138  miles,  when  the  weather  again  becoming  boisterous,  with  thick 
snow,  making  it  difficult  to  see  signals,  the  speed  of  the  vessels  was 
reduced  to  "dead  8low"'as  before,  namely,  two  or  three  knots  only. 
In  the  mean  time  it  had  been  arranged  by  signals  that  a  green  light 
exhibited  by  the  Lake  Winnipeg  should  direct  the  Alaska  to  go  ahead 
at  full  speed ;  a  blue  light,  that  she  should  stop. 

The  testimony  showed  that  the  effect  of  a  high  wind  upon  a  pro- 
peller not  kept  to  her  course  is  to  send  her  bows  off  some  10  or  13 
points  from  the  wind,  on  account  of  the  greater  free-board  forward. 
The  wind  at  this  time  being  to  the  northward,  the  Alaska,  while  go- 
ing "dead  slow"  only,  gradually  fell  off  to  about  a  south-westerly  di- 
rection. Between  11  and  12  p.  u.  the  wind  moderated,  so  that  it 
was  possible  to  proceed.  According  to  the  testimony  of  the  Alas- 
ka's witnesses,  the  Lake  Winnipeg,  by  some  maneuver  to  the  star- 
board, swung  the  stem  of  the  Alaska  still  further  to  the  southward, 
BO  that  her  head  went  round  as  far  as  S.  S.  E.,  bringing  the  wind  on 
her  port  side.  The  Winnipeg  afterwards  went  upon  her  port  quarter 
to  slue  the  Alaska's  stern  to  the  eastward,  and  in  a  measure  did  so. 
At  11 :53  the  Alaska  was  put  at  half  speed,  and  shortly  afterwards, 
as  it  would  seem  from  the  engineer's  log,  a  signal  light  was  exhibited 
from  the  Lake  Winnipeg,  which  numerous  witnesses  from  the  Alaska 
testify  was  a  green  light;  .several  witnesses  from  the  Lake  Winnipeg 
testify  with  equal  positiveness  that  it  was  a  blue  light.  The  Alaska, 
understanding  this  light  as  a  signal  to  go  ahead  full  speed,  gave 
this  order  to  her  engineer  at  12 : 10;  and  she  was  accordingly  gradually 
bronght  to  her  full  speed  of  46  revolutions.  Shortly  afterwards  both 
cables  parted,  and  the  Alaska's  engines  were  immediately  stopped  at 
13:17.  One  cable  was  found  snapped  at  the  stern  of  the  Alaska, 
and  the  other  at  the  bow  of  the  Lake  Winnipeg.  The  cable  hanging 
from  the  Alaska  was  hauled  in  and  recovered  by  her.  The  Lake 
Winnipeg  was  unable  to  haul  in  the  cable  hanging  from  her  bow ;  and 
after  several  hours'  attempt  to  do  so,  slipped  it,  and  it  was  lost.  By 
the  parting  of  this  cable,  and  the  rebound  of  the  short  piece  on  the 
Lake  Winnipeg,  one  of  her  compressors  was  damaged,  and  the  steam* 
gear  of  the  windlass  also  so  much  damaged  that  it  could  not  be  used. 
On  Saturday  morning,  at  about  day-break,  the  Alaska,  after  hauling 
in  the  cable,  and  the  wind  being  favorable,  proceeded  towards  New 
York  without  the  Lake  Winnepeg  in  tow  as  a  rndder,  but  signaled 
the  latter  not  to  abandon  her,  to  which  the  latter  by  signals  agreed. 
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The  evidence  sho^a  that  a  propeller,  when  under  suitable  headway, 
naturally  rune  up  bead  to  the  wind ;  and  in  like  manner,  under  re- 
Tersed  enii^nes,  will  go  up  stem  to  the  wind's  eye.  When  the  wind 
is  anywhere  forward  of  abeam,  sails  may.  be  made  use  of,  and  so 
trimmed  that,  in  ccnubination  with  some  changes  in  speed,  a  steamer 
can  be  kept  within  one  or  two  points  of  her  desired  course,  making, 
not  a  straight  course,  but  a  somewhat  zigzag  path  towards  her  des- 
tination. When  the  wind  is  aft  of  abeam,  if  she  has  no  temporary 
rudder,  she  mast  lay  to ;  and  if  upon  a  lee  shore,  she  could  crawl  o& 
by  reversing  and  going  into  the  wind's  eye.  Daring  Saturday,  the 
wind  being  favorable,  the  Alaska  proceeded  on  alone,  using  her  sails 
as  above  stated,  from  about  4  a.  k.  until  about  10  p.  m.,  making  149 
miles.  The  Lake  Winnipeg  at  about  the  same  time  that  the  cables 
broke,  bad  one  of  her  feed-pumps  broken,  occasioned,  as  it  is  said, 
through  the  "racing"  of  the  engine,  upon  going  astern,  resulting  in 
the  loss  of  two  knots'  speed.  She  pursued  the  Alaska  during  Sat- 
urday as  fast  as  she  was  able,  being  sometimes  nearly  hull  down. 
About  10  o'clock,  the  wind  having  died  away,  and  the  Alaska  being, 
therefore,  unable  to  steer  her  course,  the  remaining  cable  was  again 
sent  aboard  the  Lake  Wuinip^,  as  soon  as  she  had  oome  up,  and 
made  fast  as  before.  They  were  then  about  175  miles  from  Sandy 
Hook.  They  got  under  way  at  about  one  and  a  half  o'clock  on  Sun- 
day morning,  and  arrived  inside  of  Sandy  Hook  at  about  4  p.  u..  hav- 
ing taken  a  pilot  aboard  oS  Fire  island  at  about  noon.  The  Lake 
Winnipeg  then  left  her,  and  proceeded  up  the  bay;  and  the  Alaska 
was  subsequently  taken  by  10  tu^  to  her  wharf. 

The  Lake  Winnipeg  is  an  iron-screw  propeller,  about  325  feet  long 
and  3,300  tons  gross  tonnage,  belonging  to  what  is  known  as  the 
"Beaver  Line, "  running  from  Liverpool  to  Montreal  in  summer,  and 
to  New  York  in  winter.  Her  value  at  this  time  was  about  $250,000,  • 
and  her  cai^o  about  $95,000.  Besides  her  master,  she  had  3  officers, 
a  chief  engineer  and  4  assistants,  and  46  other  men,  forming  the 
ship's  company.  Upon  this  trip,  she  had  3  saloon  passengers,  and 
31  storage  passengera.  She  left  Liverpool  on  the  afternoon  of  Jan- 
uary 22d,  passed  throogh  the  hurricane  in  the  succeeding  week  with 
difficnlty,  but  without  apparent  serious  injury;  and,  but  for  the  de- 
tention in  assisting  the  Alaska,  would  have  reached  Sandy  Hook -on 
the  morning  of  February  7th,  instead  of  the  afternoon  of  February  8th. 

The  libel  was  filed  on  the  eleventh  of  February,  the  day  after  the 
Alaska  reached  her  dock.  The  vessel  being  in  custody  and  not  bonded, 
the  taking  of  testimony  was  immediately  commenced,  and  a  large 
mass  of  evidence  has  been  taken.  On  the  thirtieth  of  March,  upon 
affidavits  showing  that  the  Lake  Winnipeg,  after  her  return  trip  to  Liv- 
erpool, on  being  put  upon  the  graving  dock,  had  been  found  to  have 
sustained  considerable  damage,  said  to  be  attributable  to  her  serv- 
ice to  the  Alaska,  depositions  were  ordered  to  be  taken  before  the 
American  viee-consul  there  on  that  subject,  and  the  log  of  the  Lake 
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Winnipeg  upon  her  retam  trip  to  be  produced.  The  evidence  tbaB 
taken  was  received  during  the  hearing  of  the  oanse,  and  an  amend- 
ment to  the  libel  allowed,  alleging  damages  received  from  rendering 
tbe  services  to  the  amount  of  some  £7,500. 

The  principal  contention  in  the  case  has  been  aa  regards  the  basis 
npon  which  compensation  for  tbe  Winnipeg's  services  shoald  be 
awarded.  The  libel  alleges  the  case  to  be  a  very  meritorious  salvage 
service;  that  the  Alaska  when  reached  by  the  Lake  Winnipeg  "was 
virtually  at  the  mercy  of  the  winds  and  waves;  that  in  the  coarse  of 
the  efforts'to  rescue  her,  and  during  the  gale  of -Tharsday  night,  tbe 
vessels  became  unmanageable  and  were  stopped;  that  the  Lake  Win- 
nipeg was  in  constant  danger  of  collision ;  that  it  was  necessary  to 
watch  every  motion  of  the  Alaska,  and  to  work  tbe  helm  and  engines 
of  the  Lake  Winnipeg  accordingly ;  that  the  following  night,  during 
the  gale  with  snow,  the  most  unremitting  diligence  was  required  from 
the  Lake  Winnipeg  to  prevent  a  collision  between  the  two  vessels, 
which  would  have  resulted  in  the  foundering  and  total  loss  of  both; 
that  but  for  the  libelant's  services  the  Alaska  would  have  been  ex- 
posed to  great  risk  of  total  loss,  and  would  probably  have  been  totally 
lost;  and  that  the  value  of  tbe  Alaska  and  her  cargo  was  upwards 
$1,250,000." 

The  answer  avers  in  substance  that  tbe  Alaska,  though  without  a 

rudder,  was  in  no  danger ;  that  in  requesting  the  Lake  Winnipeg  to 
serve  as  a  rudder,  "tbe  sole  purpose  of  such  request  was  to  accelerate 
the  passage  to  New  York;"  that  though  the  progress  of  the  Alaska 
was  retarded  through  the  want  of  a  rudder,  yet  that  "no  danger  was 
apprehended  by  either  her  officers,  passengers,  or  crew,  nor  did  any 
danger  at  any  time  exist ; "  that  neither  of  the  vessels  was  at  any  time 
unmanageable,  and  avers  that  "no  collision,  with  proper  precaution, 
•could  have  happened  then,  or  at  any  time,  and  that  after  the  Lake 
Winnipeg  was  attached,  the  Alaska's  engines  kept  working  slowly 
ahead,  so  as  to  prevent  any  possibility  of  accident." 

The  Alaska,  it  is  urged,  was  at  no  time  in  any  danger,  or  even  any 
reasonable  apprehension  of  danger,  notwithstanding  the  loss  of  her 
rudder,  because,  among  the  numerous  devices  that  may  be  resorted 
to  for  steering  purposes,  some  would  certainly  have  been  found  to 
answer  the  purpose,  although  the  means  tried  on  the  first  two  days 
had  proved  unsatisfactory,  those  means  having  been  first  tried,  be- 
cause, if  successful,  they  would  have  permitted  the  Alaska  to  proceed 
under  full  speed;  and,  second,  because  even  without  a  rodder,  the 
vessel  was  not  uunavigable,  but  could  have  made  her  desired  course 
whenever  the  wind  was  forward  of  abeam ;  and  whenever  not  favor- 
able to  her  progress,  she  could,  by  backing,  at  all  times  have  kept  oat 
of  danger,  and  thus  in  time  have  reached  port.  The  evidence  showed 
one  or  two  instances  of  steamers  navigated  in  this  manner.  Capt. 
Price,  on  a  passage  from  Melbourne  to  England,  in  an  iron  steamer 
of  3,000  tons  burden,  lost  his  rudder  while  running  sontb  of  New 
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Zealand,  and  brought  his  ship  14,000  miles  safely  aronnd  Cape  Horn 
to  England,  with  tbe  use  of  a  temporary  rudder,  consisting  of  two 
pieces  of  timber  lashed  together.  Gapt.  Samner,  in  April,  1871, 
master  of  the  steamer  Virginia,  of  the  National  line,  8,500  tons,  lost 
his  rudder  in  a  gale,  about  1,100  miles  from  New  York,  and  arrived 
at  Sandy  Hook  on  the  ISth  without  assistance,  using  a  hawser  and 
a  spar  tow,  but  "found  the  head  sails  set  back  of  more  service  than 
either,  on  the  average."  Capt.  Kemble,  in  command  of  the  wooden 
steam-propeller  Knickerbocker,  of  the  Cromwell  line,  1,150  net  tons, 
in  a  voyage  from  New  Orleans  to  New  York,  in  April,  lSd4,  lost  bis 
rudder  at  3  o'clock  in  the  afternoon  of  Sunday  about  150  mites  S.  S. 
W.  of  Hatteras.  His  course  was  N.  £.  and  under  favorable  winds 
from  that  direction  be  came  within  100  miles  of  Sandy  Hook  by  tbe 
use  of  his  propeller  with  sails,  in  the  manner  above  described,  with-> 
out  any  rudder,  and  without  loss  of  time.  The  weather  then  becom- 
ing mild,  be  got  in  place  a  temporary  rudder  made  from  spars  and 
spar  lumber,  with  which  he  reached  New  York  some  16  or  17  houiB 
only  behind  time. 

These  instances  are  sufficient  to  illustrate,  what  is  doubtless  true, 
that  a  steamer,  in  other  respects  staunch  and  well  equipped,  though 
of  the  size  of  the  Alaska,  is  not  in  a  desperate  situation  from  tbe 
\oaa  of  her  rudder  merely,  and  in  abundant  sea-room  is  not  in  im- 
mediate  danger.  In  the  numerous  oases  of  salvage  reported,  very 
few  are  found  arising  upon  a  loss  of  the  rodder  only.  It  is,  perhaps, 
a  fair  inference  from  this  circumstance  that,  in  most  cases  where  a 
rudder  has  been  lost,  pome  of  the  many  devices  which  are  available 
for  steerage  purposes  have  been  successfully  employed,  so  as  to  avoid 
calling  in  salvage  assistance.  One  case  of  this  character,  that  of 
The  Dido,  2  Paine,  243,  arose  in  this  district  some  50  years  ago,  in 
which,  upon  appeal  to  the  circuit  court,  a  decree  of  Betts,  J.,  in  the 
district  court,  amounting  to  $5,000,  was  reversed  by  Mr.  Justice 
Thoupsoh,  who  intimates  the  opinion  that  the  brig,  being  complete  in 
all  other  respects,  and  not  being  unnavigable  through  the  mere  loss 
of  her  rudder,  was  npt  liable  for  salvage  service  on  being  towed  in. 
**If  the  vessel  was  navigable  so  as  to  be  able  to  avoid  any  threatened 
danger,  although  navigated  with  greater  difficulty  and  delay,  it  ought 
not  to  be  considered  a  case  for  salvage."  The  case,  however,  was 
not  finally  decided  upon  this  ground.  The  brig  had  been  taken  in 
charge  by  the  libelants,  who  were  pilots,  at  a  point  about  25  or  30 
miles  from  Sandy  Hook,  and  about  10  miles  distant  from  shore,  and 
they  had  towed  the  vessel  into  the  harbor.  They  afterwards,  by  mut- 
ual agreement,  submitted  the  question  of  their  compensation  to  the 
board  of  wardens,  in  accordance  witli  the  agreement  between  the  cap- 
tain and  the  pilots  when  they  took  charr;e  of  the  ship.  The  wardens 
had  allowed  $163.50.  The  libelants,  dissatisfied,  brought  a  suit  for 
salvage  in  the  district  conrt,  where  a  salvage  award  was  allowed. 
Upon  appeal,  the  award  of-  the  board  of  wardens  only  was  allowed, 
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on  the  ground  that  when  the  Bervice  was  entered  upon,  neither  party 
understood  or  intended  it  to  be  a  salvage  aerrioe.  In  the  case  of 
pilots  it  is  well  settled  that  salvt^e  compensation  will  not  be  allowed 
them  except  in  extraordinary  eases  of  difficnlty,  where  their  servieee 
are  clearly  ontside  the  sphere  of  their  official  daties.  Hobart  t.  Dro' 
gan,  10  Pet.  108;  The  Molus,  L.  R.  4  Adm.  &  Ecc.  29;  The  John 
Andries,  Swab.  226,  303.  It  was  upon  this  principle,  and  on  the 
understanding  of  the  parties  themselToa,  that  the  judgment  in  the 
case  of  The  Dido  was  finally  rested. 

A  later  ease,  very  oonspicuoas  at  the  time,  of  a  salvage  award  grow- 
ing out  of  the  loss  of  a  rudder,  is  the  case  of  Towle  v.  The  S.  S.  Great 
Eastern,  which  also  arose  in  this  district,  and  was  heard  before  Ship- 
HAN,  J.,  whose  opinion  is  report-ed  in  full  in  the  New  York  Transcript 
of  November  13, 1864.  The  Great  Eastern  left  Liverpool,  September 
10,  1861,  for  a  voyage  to  New  York,  with  about  400  passengers  and 
an  equal  number  of  officers  and  crew.  When  two  days  out,  and  about 
280  miles  west  of  Cape  Clear,  in  a  heavy  storm,  her  paddle  wheels 
were  carried  away.  But  she  also  had  a  screw  propeller  uninjured,  by 
which  she  could  make  very  good  headway.  Oa  the  night  of  the  12th 
she  rolled  with  such  violence  in  the  trough  of  the  sea  as  to  carry  from 
side  to  side  of  the  ship  all  the  movable  objects  on  her  deck  and  in  her 
cabins.  Much  of  her  furniture  was  destroyed,  several  of  her  crew  and 
passengers  injured,  and  a  great  part  of  her  luggage  drenched  and 
crushed  into  a  mass  of  worthless  rubbish.  During  that  night  her  rud- 
der-shaft had  been  twisted  off  below  all  the  points  of  connection  with 
the  steering-gear,  and  the  ship  lay  helpless  in  the  trough  of  the  sea, 
rolling  heavily  with  every  swell.  Her  sails  were  blown  away  in  a  sub- 
sequent attempt  to  control  her  movements  by  them,  ^d  no  means 
were  left  by  which  her  head  could  be  brought  up,  and  her  position  on 
the  sea  changed.  She  was  as  unmanageable  as  if  her  rudder  had 
been  entirely  gone.  The  only  way  of  getting  any  control  of  the  mo- 
tions of  the  ship  was  to  secure  some  kind  of  efficient  steering-gear  by 
attaching  it  to  the  rudder-shaft  below  the  point  of  fracture,  and  con- 
necting it  with  the  wheel.  During  Friday  and  ^atnrday  the  weather 
had  moderated.  During  these  two  days  Capt.  Walker  and  the  chief 
engineer  had  tried  various  devices  for  making  use  of  what  remained 
of  the  rudder,  as  well  as  independent  expedients  for  steering  the  ves- 
sel ;  but  all  without  success.  The  libelant  was  a  civil  and  mechanical 
engineer,  who  was  a  passenger  on  the  ship.  He  had  been  watching 
the  efforts  for  her  relief,  and  had  formed  a  plan  of  his  own.  This 
plan  was  at  first  rejected  by  the  captain,  but  about  5  o'clock  on  Satur- 
day afternoon,  having  apparently  lost  confidence  in  his  own  expedi- 
ents, he  authorized  the  libelant  to  try  his  plan,  and  placed  a  suffi- 
cient number  of  men  at  bis  disposal.  His  work  was  completed  at  5 
p.  u.  the  following  day,  and  was  found  to  be  entirely  successful.  The 
plan  adopted  was  the  use  of  chains  in  connection  with  the  shaft  and 
the  rudder  in  its  disabled  condition.  During  the  same  time  some  inde- 
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pendent  meane  were  also  employed  by  the  captain  and  officere  in  other 
vsys  towards  the  same  end.  But  the  court  found  that  the  efficient 
means  were  th<»e  adopted  and  carried  out  bv  the  passenger. 

Upon  the  libel  for  salvage  services  not  mnch  qnestion  seems  to  hare 
been  made  that  the  servioe  itself  fell  within  the  deseription  of  salvage 
services.  The  court,  in  reference  to  this  point,  say:  "That  the  peril 
of  the  ship  was  great,  and  her  position  critical,  in  the  judgment  of 
her  commander,  is  evident  from  the  fact  that  he  intrusted  to  this 
stranger  a  work,  upon  the  result  of  which  her  salvation  depended,  and 
which  for  two  days  had  ntterly  baffled  him  and  bis  engineers."  The 
chief  point  in  litigation  was  whether  the  libelant,  being  a  passenger, 
was  entitled  to  claim  a  salvage  reward.  The  authorities  on  this  sub- 
jeet  are  folly  reviewed  by  the  court,  and  the  conclusion  arrived  at 
that,  though  paaaengers  are  required  to  do  ordinary  work,  such  as 
pumping,  in  aid  of  a  ship  in  distress,  without  any  claim  for  compen- 
sation, yet  they  may  justly  claim  salvage  for  services  of  an  extra- 
ordinary character  beyond  tho  line  of  their  duty,  such  as  mere  ordi- 
nary service  in  pumping,  or  working  the  ship  by  the  usual  and  well- 
known  means;  and  $15,000  were,  therefore,  awarded  to  the  libelant. 
See  The  Cotmemara,  108  U.  S.  352.  358;  S.  G.  2  Sup.  Gt.  Bep.  754. 
As  the  newspaper  report  of  this  case  is  not  easily  accessible,  I  have 
quoted  from  it  more  largely,  considering  its  interesting  and  novel  feat- 
ures, than  I  should  otherwise  have  done. 

From  the  widely  dissimilar  cases  of  The  Dido  and  Great  Eaeternt 
it  is  apparent,  what  is  indeed  otherwise  sufficiently  obvions,  that  the 
mere  loss  of  the  rudder  is  not  in  itself  a  conclusive  ciroumatanee  as 
to  the  danger  in  which  a  ship  should  be  regarded,  and  that  its  im- 
portance depends  on  the  other  circumstances  of  the  case.  Ghief 
among  these  are  the  size  of  the  vessel  herself;  for.  upon  this  mainly 
depend  the  rmdiness,  the  effectivenefis,  or  the  difficulty  with  which 
temporary  substitutes  may  be  supplied.  Next  are  the  other  means  of 
control  at  command,  the  season,  the  weather,  and  the  situation  of  the 
ship.  With  small  vessels,  there  is  usually  no  difficulty  in  supplying 
speedily  some  efficient  sabstitute  for  a  lost  rudder.  In  a  vessel  of  the 
size  of  the  Great  Eastern,  whose  tonnage  is  not  stated  in  the  opinion 
above  referred  to,  but  which  in  another  case — The  Great  Eagtern,  3 
Hoore,  P.  G.  (N.  S.)  31 — is  stated  to  have  been  13,344  tons  burden,  it 
may  be  very  difficult  or  impossible  to  supply  an  effective  temporary 
rudder  in  time  to  avert  disaster.  Upon  the  more  modern  views  of  the 
natnfe  of  salvage  services,  I  think  a  vessel  of  any  considerable  size 
that  had  lost  her  rudder  would  be  deemed  a  proper  subject  of  salvage. 
In  the  case  of  The  And&rs  Knape,  a  steam-ship  of  bat  401  tons,  (4  Frob. 
Div.  213.)  Sir  Bobebt  Fhilli»ore  says :  "This  vessel  bad  been  on  the 
sand  and  had  sustained  some  damage  to  her  rudder.  She  was,  there- 
fore, in  a  condition  in  which  salvap^e  service  might  be  rendered  to  her." 

The  Alaska,  though  of  considerably  less  tonnage  than  the  Great 
Eastern,  yet,  in  comparison  with  vessels  of  ordinary  size,  somewhat 
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approached  her  in  magnitude,  being  somewhat  above  half  the  latler's 
tonnage.  That  there  was  no  small  difficulty  in  providing  suitable  steer- 
age appliances  after  the  loss  of  her  rudder  is  sufficiently  evident,  not 
merely  from  the  great  size  of  the  ship,  but  also  from  the  loss  of  two 
days'  valuable  time  in  the  unsuccessful  effort  to  provide  them.  There 
were  doubtless  various  other  expedients  that  might  have  been  tried; 
and  I  have  little  doubt  that  sooner  or  later,  had  no  assistance  been 
availed  of,  her  master  would  have  found  some  means  of  steering  her. 
But  in  the  mean  time  she  was  clearly  in  an  nnseaworthy  condition. 
She  would  be  exposed,  therefore,  to  more  than  ordinary  hazards  in 
the  severe  gales  incident  to  the  most  boisterous  season  of  the  year. 
The  evidence  shows,  it  is  true,  that  with  favorable  winds  forward  of 
abeam,  a  propeller  may  pursue  her  course  through  the  use  of  her  sails 
and  her  propeller  so  as  to  make  a  zigzag  course  towards  her  destina- 
tion. That  this  cannot,  however,  be  safely  relied  on  in  a  severe  gale 
by  a  very  large  steamer  is  rendered  pretty  certain  from  the  experience 
of  the  Great  Eastern,  whose  sails  in  a  similar  attempt  were  blown 
away.  Nor  could  she  trust  to  herself  at  all  in  a  calm,  or  under  the 
influence  of  gales  near  a  land-locked  coast,  or  in  the  vicinity  of  reefs 
or  shoals,  or  when  subjected  to  tides  and  currents  near  land,  since, 
under  these  circumstances,  she  would  have  no  means  whatever  of 
avoiding  them ;  nor  had  she  any  available  means  of  avoiding  collisions 
with  otber  vessels. 

Upon  the  question  whether  the  Alaska  was  in  a  fit  condition  to  pur- 
sue her  voyage  towards  New  York,  at  that  season,  without  any  tem- 
porary rudder,  I  must  find  that  the  Oondoct  and  judgment  of  Capt. 
Murray,  under  the  circumstances,  furnish  the  most  conclusive  evi- 
dence. He  was  within  tiOO  miles  of  New  York;  only  about  32  or  33 
hours'  distance  with  the  Alaska's  usual  speed,  and  scarcely  more 
than  48  hours'  distance  under  half  speed  of  her  engines.  On  Tues- 
day morning,  when  the  loss  of  the  rudder  was  discovered,  the  win4 
was  \V.  N.  W.,  and,  according  to  her  log,  continued  from  that  to  Vf, 
by  N.  during  nearly  all  of  Tuesday  and  Wednesday,  The  wind, 
therefore,  was  from  a  favorable  quarter.  The  captain  was  most  anx- 
ious to  reach  port  speedily.  Had  it  been  deemed  safe  or  prudent  to 
proceed  towards  the  coast  without  a  rudder,  by  a  zigzag  path,  through 
the  use  of  the  sails  and  the  propeller,  it  cannot  be  doubted  thai  he 
would  have  done  so.  That  he  did  not  proceed,  but  spent  two  days, 
in  the  mean  time  drifting  E.  S.  E.  some  53  miles,  in  the  attempt  to 
supply  a  temporary  rudder,  I  must  hold  to  be  conclusive  proof  that 
it  was-  not  safe  or  expedient  to  do  so  with  a  vessel  like  the  Alaska  at 
that  season.  Her  situation,  therefore,  was  that  of  a  great  and  valu- 
able ship  disabled  in  an  essential  part,  and  unable,  in  the  judgment 
of  her  most  competent  commander,  to  proceed  with  safety  towards 
her  port  of  destination  until  the  want  of  a  rudder  was  in  some  way 
supplied ;  while  the  means  and  the  time  necessary  to  supply  this  want 
were,  to  some  extent  at  least,  uncertain.    That  such  a  vessel,  in  such 
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a  dtostioiii  was  a  proper  sabjeot  of  salvage  assistanfie  I  cannot  donbt; 
nor  that  the  service  rendered  was  one  of  no  inconsiderable  merit.  In 
the  ease  of  The  Reward,  1  W.  Bob.  177,  Dr.  Lushikoton,  in  distin- 
gnishing  a  towage  service  from  a  salvage  service,  says : 

**Mere  towage  service  la  confined  to  vessds  that  have  received  no  injury  or 
damage,  and  mere  towi^  reward  is  {M^^^Ie  in  those  oases  only  where  the 
vessel  receiving  the  services  is  iu  the  same  condition  she  would  ordinarily  be 
in  without  having  encountered  any  damage  or  accident." 

It  npon  tiiis  distinction  that  in  the  case  of  The  Emiltf  B.  Sovder, 
15  Blatchf.  186,  only  a  towage  reward  was  allowed;  because  the 
steam-ship,  when  taken  in  tow  from  50  to  100  miles  distant  from 
New  York,  was  in  the  same  condition  as  to  her  motive  power  as  when 
she  left  St.  Thomas,  being  nnder  no  additional  disability,  and  desir- 
ing only  to  expedite  her  progress. 

It  is  nrged  that  in  the  present  ease  Capt.  Matray,  when  the  serv- 
ices of  the  Lake  Winnipeg  were  secured,  desired  oi^y  to  expedite  his 
progress  to  New  York;  and  in  one  sense  this  is  doubtless  trae.  But 
the  ship  was  not  in  the  same  condition  in  which  she  had  hitherto 
been;  and  she  had  been  for  two  days  drifting  to  the  eastward  because 
she  could  not  proceed  with  safety.  Exhibiting  signals^  flash-lights, 
and  rockets,  to  attract  the  attention  and  aid  of  vessels  within  sight, 
are  further  strong  evidences  of  the  Alaska's  need  of  assistance.  Such 
signals  are  always  held  significant  of  the  intention  of  the  parties. 
The  JubUee^  42  Law  T.  (N.  8.)  594.  To  disregard  such  signals  is  a 
gross  breach  of  maritime  obligation;  to  exhibit  thdm  when  there  is 
no  need  of  assistance  would  be  a  wanton  breach  of  good  faith  upon 
the  sea.  The  signals  in  this  case  were  given,  as  the  sequel  shows, 
not  to  attract  attention  merely,  but  to  obtain  help.  To  tow  or  to 
steer  another  vessel  that  is  under  no  necessity  whatever  of  such  a 
service,  but  desires  it  only  for  her  mere  convenience  in  reaching  port 
a  little  earlier,  is  wholly  outside  of  the  business  of  such  vessels  as  the 
Lake  Winnipeg  at  sea.  Such  service  in  departing  from  the  proper 
business  of  her  voyage  is  not  expected  to  be  asked  or  given,  except 
under  some  reasonable  apprehensions  of  difKcnlty  or  danger;  and  that 
is  a  sufficient  basis  for  a  salvage  award.  In  the  case  of  The  AU 
phoneo,  1  Curt.  876,  878,  Cuktis,  J.,  says: 

"The  relief  of  property  from  an  impending  peril  of  the  sea,  by  the  voluntary 
exertions  of  those  who  »re  under  no  legal  obligation  to  render  assistance,  and 
the  consequent  ultimate  safety  of  the  property,  constitute  a  case  of  salvage. 
It  may  be  a  case  of  more  or  less  merit,  according  to  the  degree  of  peril  in 
which  the  property  was,  and  the  damage  and  difficulty  of  relieving  it.  But 
these  circumstances  afCect  the  degree  of  the  service,  not  its  nature.* 

In  the  case  of  The  Charlotte,  3  W.  Bob.  68,  71,  it  is  said: 

"It  is  not  necessary  that  the  distress  should  be  actual  or  immediate,  or  the 
danger  imminent  and  absolute.  It  is  siifTicient  if,  at  the  time  the  assistance 
is  rendered,  the  ship  has  encountered  any  damage  or  misfortune  which  might 
possibly  expose  her  to  destruction  if  the  service  were  not  rendered." 
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This  expression  of  the  law  has  been  since  repeatedly  afitoned  and 
followed.  The  Strathnaver.  L.  B.  1  App.  Cas.  58,  €5 ;  The  Saragog$a, 
1  Ben.  551,  553.  So,  in  the  case  of  The  liaikes,  1  Hagg.  247,  itvfos 
held  to  be  safficient  that  the  vessel  is  *'ina  situation  of  actual  appre- 
hension, though  not  of  actual  danger."  The  Phantom,  L.  B.  1  Adm. 
&.  Ecc.  58 ;  The  Joseph  C,  Ch-iggg,  1  Ben.  81.  And  "the  degree  of  dan- 
ger," says  Dr.  Lushinoton,  "is  immaterial  in  considering  the  nature  of 
the  service."  The  Westminster,  1  W.  Bob.  232.  In  the  recent  case 
of  McConnochie  v.  Kerr,  9  Fed.  Bep.  50,  where  the  services  were  de- 
nied to  be  of  a  salvage  character,  this  court,  upon  a  careful  consider- 
ation of  the  subject,  defined  a  salvage  service  as  "a  service  that  ia 
voluntarily  rendered  to  a  vessel  needing  assistance^  and  is  designed 
to  relieve  her  from  some  distress  or  danger,  either  present  or  to  be 
reasonably  apprehended ; "  and  a  towage  service  as  "one  which  is  ren- 
dered for  the  mere  purpose  of  expediting  the  voyage,  without  refer- 
ence to  any  circumstances  of  danger."  Affirmed  on  appeal.  15  Fbo> 
Bep.  545.  The  same  views  are  clearly  expressed  by  Butchfoiu>,  J., 
in  the  case  of  The  Leipsi'c,  10  Fed.  Bep.  585,  589. 

In  endeavoring  to  fix  a  suitable  salvage  reward  for  the  services  ren- 
dered, all  the  circumstances  of  both  vessels  have  to  be  considered. 

1.  The  Alaska  was  not  at  the  time  in  any  immediate  peril;  al- 
though, as  the  log  shows,  the  sea  was  high,  and  she  was  lorching 
heavily.  She  was  staunch  in  every  respect,  and  there  appears  to  have 
been  no  apprehension  on  the  part  of  her  officers,  crew,  or  passengers 
of  any  immediate  danger.  During  the  two  days,  while  the  different 
devices  for  steoing  were  tried,  the  ordinary  l^e  of  the  passengers, 
with  their  games  and  pastimes,  went  on  as  usual.  There  is  no  evi- 
dence of  any  lack  of  confidence  in  the  master's  ability,  sooner  or  later, 
as  X  have  said,  to  reach  New  York  or  some  other  port  without  assist- 
ance, either  by  some  successful  expedient  for  steering,  or  by  proceed- 
ing on  in  favorable  weather  without  it.  The  small  stock  of  surplus 
coal,  however,  leaves  a  steamer  like  the  Alaska  no  great  latitude  for 
experiments,  or  for  proceeding  long  much  otherwise  than  directly 
upon  her  course.  But  it  has  been  held  in  many  oases  that  the  ability 
of  steamers  to  reach  some  port  by  sail  does  not  prevent  a  towage 
service  from  receiving  a  suitable  salvage  reward ;  although  the  ability 
of  the  ship  in  this  respect  bears  directly  upon  the  amount  awarded. 
See  cases  of  The  Saragossa,  The  Colon,  and  other  cases  infra,  613 
et  seq. 

The  loss  of  the  rudder  to  a  vessel  like  the  Alaska  was  certainly  a 
serious  loss.  This  loss  might,  perhaps,  have  been  supplied ;  but  un- 
til it  was  supplied  she  was  unable  to  proceed  with  safety,  unless  at- 
tended by  a  companion  to  assist  her  in  case  of  need.  In  the  mean 
time,  through  her  temporary  disability  in  the  most  boisterous  season 
of  the  year,  she  was  subject  to  liabilities  of  additional  disaster  or  ac- 
cident greatly  beyond  the  perils  incident  to  her  ordinary  condition. 
Until  effective  steering  appliances  were  obtained,  although  she  was 
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not  in  immediate  danf^r,  there  was,  in  my  judgment,  reasonable  ap- 
prehension of  danger,  and  that  in  no  small  degree.  Moreover,  tbe 
business  interests  of  the  ship,  and  of  the  line  of  which  she  was  a  part, 
aa  well  as  the  comfort  of  her  passengers,  demanded  that  she  shonld 
reach  port  as  speedily  as  possible,  without  ^posnre  to  tbe  delays  and 
the  perils  of  a  reliance  upon  her  own  unaided  and  uncertain  efforts. 
It  was  in  this  situation  that  tbe  assistance  of  tbe  Lake  Winnipeg  was 
urgently  sought.  With  her,  as  an  escort  merely,  ready  to  give  aid 
when  needed,  tbe  Alaska  might,  perhaps,  with  favorable  winds,  have 
safely  gone  on,  steered  by  her  sails,  as  she  was  steered  all  day  Satur- 
day.   Had  she,  with  such  winds  and  such  an  esoort,  reached  port 

'  safely,  without  any  need  of  attaching  the  Lake  Winnipeg  as  a  rudder, 
the  Lake  Winnipeg  would  still  have  been  entitled  to  some  salvage 
award  for  thus  attending  and  standing  hy^  because  her  presence  would 
have  enabled  the  Alaska  to  do  what  she  eonld  not  otherwise  safely 
have  ventured  to  do,  viz.,  take  the  chance  of  the  winds  and  weather 
in  approaching  the  coast  from  her  position  at  that  season.  Instead 
of  adopting  this  course,  the  Lake  Winnipeg  was  attached  at  onoe  on 
tow  of  tbe  Alaska,  and  put  to  service  as  a  rudder.  A  sailing  vessel, 
it  is  said,  might  have  been  used  for  the  same  purpose.  If  so,  a  sail- 
ing vessel  would  evidently  have  been  less  convenient,  and  less  expe- 
ditious ;  and  the  experience  of  tbe  Chateau  Margaux,  about  a  year 
ago,  as  reported,  would  indicate  that  a  sailing  vessel  could  not  cer- 
tainly have  been  relied  on  for  such  a  purpose. 

2.  The  services  of  the  Lake  Winnipeg,  as  a  rudder  made  fast  to 
the  Alaska  by  two  cables,  were  by  no  means  free  from  danger.  The 
situation  of  vessels  in  tow,  one  of  another,'  upon  tbe  ocean,  in  tem- 
pestuous weather,  is  always  attended  with  danger.  Constant  vigi- 
lance is  necessary  to  avert  it.  The  evidence  shows  unremitting  care, 
and  the  necessity  of  freqaent  maneuvering  of  the  Lake  Winnipeg  in 
this  service.  In  the  case  of  The  Daniel  Steinman,  19  Fed.  Rep.  918, 
921,  Bbnbdiot,  J.,  observes :  "In  such  a  service,  care  and  watchfulness 
will  not  always  prevent  disaster;"  and  Sir  Robeet  Phillimore,  in  de- 
ciding the  case  of  The  City  of  Chester,  26  Mitch.  Mar.  Beg.  Ill,  says: 
"It  is  well  known  to  the  elder  brethren  that  in  all  these  cases  of  large 
steam-ships  rendering  services  to  each  other  there  is  very  great  danger, 
and  they  will  require  skillful  navigation  to  avoid  it."  An  instance  of 
damage  by  collision  during  a  salvage  service,  and  of  a  counter-claim 

•  in  consequence,  is  found  in  the  case  of  The  Baltic^  L.  B.  4  Adm.  & 
Ecc.  178. 

In  this  ease  the  sea  had  been  high,  and  there  was  still  a  heavy  swell 
when  the  service  of  the  Lake  Winnipeg  commenced.  On  Thurs- 
day night,  and  again  on  Friday  night,  there  was  a  sufficient  gale 
with  head  winds  to  make  it  prudent,  if  not  actually  necessary,  for 
the  ships  to  lie  to.  The  Lake  Winnipeg  stopped  her  engines,  and  the 
Alaska  proceeded  at  the  rate  of  but  two  or  three  knots;  only  sufficient 
to  keep  the  cables  taut.  Fart  of  the  time  on  Friday  night  there  was 
T.S3F,no.l3 — 39 
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snow.  SO  that  the  signals  could  be  disoerued  with  diffioolty.  The  evi? 
denoe  on  the  part  of  the  Lake  Winnipeg  shows  constant  attention  to 
the  engines,  and  the  frequent  changes  that  were  necessary  in  her 
management.  Her  commander  had  little  rest  during  the  entire  serv- 
ice, and  the  regular  watcj^es  were  much  broken  up.  On  Friday  night, 
shortly  after  the  vessels  had  resumed  their  course,  the  cables  parted. 
The  evidence  leaves  some  doubt  as  to  the  oircnmstances  that  led  to 
this  accident.  But  there  is  no  doubt  that  there  was  a  misunderstand- 
ing between  the  two  vessels  as  to  the  signal  intended  to  be  given.  A 
green  light  was  seen  by  the  Alaska,  when  a  blue  one  was  intended  to 
be  exhibited  by  the  Lake  Winnipeg.  Had  there  been  a  misnnder- 
standing  in  the  opposite  direction,  a  much  worse  disaster  than  the 
breaking  of  the  cables  might  have  happened.  If  no  error  or  mistake 
were  made,  there  was  not,  indeed,  great  danger.  But  the  Lake  Win- 
nipeg, in  undertaking  this  service,  was  subject  to  the  great  dangers 
that  might  easily  and  naturally  happen  through  mistakes  or  errors 
notwithstanding  the  best  intended  efforts. 

3.  The  Lake  Winnipeg  with  her  eargo  was  of  the  value  of  $325,- 
000  to  $350,000.  While  rendering  this  service  to  the  Alaska  she  sus- 
tained some  undoubted  injuries  and  losses,  viz. :  the  loss  of  her  chain 
cable,  damage  to  her  windlass  and  hawse-pipe  forward,  and  to  one 
feed-pump.in  the  engine  department.  These  losses  and  injuries  were 
not  serious  or  of  any  very  great  value.  Compensation  for  such  losses 
and  injuries  as  immediately  and  plainly  grow  out  of  the  salvage  serv* 
ice  is  always  made  in  some  form,  either  by  a  specific  allowance  in  ad- 
dition to  the  salvage  award,  or  by  taking  it  into  consideration  in  fix- 
ing a  gross  sum.  Besides  these  certain  items  of  loss,  a  large  claim 
has  been  presented,  not  in  the  original  libel,  for  alleged  additional  in- 
juries of  a  more  general  character,  through  general  strain  of  the  Lake 
Winnipeg,  as  shown  by  the  starting  of  some  of  the  plates  and  ^ter- 
ways  amid-ships,  and  various  other  general  injuries,  and  need  of  gen- 
eral repairs  alx>ut  her  stem  and  rudder,  and  in  the  engine-room  and 
machinery.  These  general  repairs  were  only  found  necessary  upon  a 
survey  of  the  Lake  Winnipeg  at  Liverpool  after  her  homeward  trip 
next  subsequent  to  her  arrival  with  the  Alaska  at  New  York.  They 
are  alleged  to  have  been  the  result  of  her  services  to  the  Alaska,  and 
tiiey  have  caused  me  considerable  embarrassment. 

It  is  not  until  recently  that  any  such  consequential  injuries  of  a 
general  nature  have  been  made  the  subject  of  a  claim  for  specific 
compensation.  The  difficulty  of  proving  such  specific  injuries  of  a 
general  character,  and  of  distinguishing  them  from  the  perils  of  the 
sea  proper,  is  very  great.  In  the  recent  ease  (1884)  of  The  City  of 
Chester,  L.  B.  9  Frob.  Div.  182,  specific  evidence  of  such  general  in- 
jury was  rejected  altogether  in  the  court  below ;  but  in  the  grms  award 
to  the  ship  allowance  was  made  for  such  liability  to  injury.  On  ap- 
peal, the  evidence  was  held  competent;  bat  the  libelant  was  put  to 
bis  election  to  accept  the  gross  award  of  £4,500  to  the  ship,  as  made 
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by  the  conri  below,  or  else  to  take  £1,000  only  as  salvage  reward,  to- 
gether with  Buoh  further  particular  damage,  as  he  could  prove  arose 
^rom  the  savage  serriees.  Bird  r.  Oihb,  (The  De  Bay,)  L.  B.  8  App. 
Gas.  559.  While  the  subsequent  need  of  these  general  repairs  to  the 
Lake  Winnipeg  is  not  doubted,  the  evidence  that  it  arose  through 
the  aid  rendered  to  the  Alaska  rests  wholly  upon  the  testimony  of 
Burreyers,  inspector^,  and  the  experts  who  examined  heron  the  grav- 
ing dock  at  Liverpool,  and  who  gave  their  testimony  there.  Several 
of  thesd*witnesses  on  the  part  of  the  libelants,  on  their  direct  exami- 
/  nation,  testify  that  in  their  judgment  these  injuries,  taken  as  a  whole, 
are  not  such  as  would  naturally  be  expected  through  heavy  weather 
alone,  bat  are  to  be  ascribed  to  the  unnatural  strain,  twisting,  or  tor- 
sion to  which  the  Lake  Winnipeg  was  exposed  while  her  head  was 
held,  as  it  were,  in  a  vice,  by  the  cables  attached  to  the  Alaska,  in 
the  high  seas,  and  unable  to  accommodate  herself  to  the  waves  by 
her  natural  freedom  of  motion.  Still,  the  judgment  of  these  witnesses 
appears  to  be  rather  a  theoretical  judgment  than  to  rest  upon  any 
proved  facts.  The  careful  cross-examination  of  these  witnesses  suffi- 
ciently discloses  the  uncertainty  that  attends  their  evidence  and  their 
opinions  on  this  subject.  The  examination  and  survey  made  by  them 
at  Liverpool  seem  also  to  have  been  made  for  the  purpose  of  procur- 
ing evidence  of  this  character  to  be  used  against  the  Alaska;  and  3'et 
no  notice  of  this  survey  was  given  to  her  owner  or  agent  there,  nor 
had  he  any  knowledge  of  it,  or  opportunity  to  make  examination. 
One  of  the  inspectors  thus  employed  by  the  libelants  for  the  purpose 
disagreed  with  the  others,  and  his  testimony  oontrary  to  the  rest  was 
given  on  behalf  of  the  respondents.  Moreover,  the  log  of  the  (Lake 
Winnipeg  shows  that  upon  her  return  voyage  she  experienced  weather 
o£  extraordinary  severity ;  it  abounds  with  expressions  showing  this 
almost  from  the  beginning  to  the  end  of  the  voyage;  it  refers  to 
masses  of  water  taken  aboard,  and  to  injuries  to  the  windlass  and 
her  chain  covers  forward,  and  to  other  severe,  injuries  on  deck,  such 
as  only  extraordinary  weather  could  produce.  These  circumstances 
were  not  made  known  to  the  witnesses  and  to  the  cross-examining 
connsel.  Tl^e  Lake  Winnipeg,  moreover,  was  not  in  any  essentially 
different  situation  while  steering  the  Alaska  from  that  of  disabled 
steam-ships  in  tow  of  other  salving  steamers,  except  that  she  had 
much  more  control  of  her  own  motions. 
*  Cases  of  the  latter  kind  are  very  numerous,  many  of  them  show- 
ing towage  durii^  weather  much  worse  than  that  experienced  dur- 
ing the  four  days  the  Lake  Winnipeg  was  rendering  her  services  to 
the  Alaska.  No  evidence  was  given,  drawn  from  these  familiar  in- 
stances, to  support  the  hypothesis  of  the  libelants'  experts;  nor  did 
they  substantiate  their  views  by  any  proof  of  knowledge  of  similar 
general  injury  undoubtedly  arising  from  the  use  of  cables  in  towing. 
Again,  bad  these  injuries  arisen  from  the  service  to  the  Alaska,  they 
should  have  been  apparent  on  the  arrival  of  the  Lake  Winnipeg  at 
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New  York,  and  would  natarally  have  caused  an  exammation  and  m- 
pair  by  the  libelants  here.  Nothing  of  that  kind  took  place.  On  the 
other  hand,  one  of  the  most  competent  experts,  in  the  discharge  of 
his  duties  to  the  insurance  companies  here,  made  what  he  deemed  a' 
sufficient  preliminary  examination  upon  the  arrival  of  the  Lake  Win- 
nipeg in  New  York,  to  determine  whether  or  not  it  was  necessary  for 
her  to  go  to  the  dry-dock  for  a  more  thorough  survey,  and  for  repairs. 
He  found  her  in  good  condition,  and  saw  no  evidence  of  any  such 
need  of  general  repair  as  is  now  alleged.  Other  experts,  a»well  as 
the  one  alluded  to  in  Liverpool,  testified  upon  the  trial  that  the  re- 
pairs to  the  Lake  Winnipeg  afterwards  found  necessary  are  only  such 
as  could  be  fully  accounted  for  by  the  remarkable  weather  and  strain 
of  the  ship,  as  described  in  the  log  on  her  subsequent  voyage.  For 
these  reasons  I  must  regard  the  evidence  taken  at  Liverpool  as  in- 
sufficient to  charge  the  Alaska  specifically  with  the  general  repairs 
referred  to.  But  in  fixing  a  gross  award,  and  in  the  share  appoi<* 
tioned  to  the  ship,  full  consideration  will  be  given  to  her  liability  to 
such  general  injury,  and  an  allowance  made  sufficient  to  cover  all 
such  damage  as  might  naturally  and  reasonably  be  deemed  incident 
to  her  peculiar  service  in  the  weather  and  other  circumstances  proved. 
In  the  case  of  The  City  of  Cheater,  where  the  towing  vessel,  the  Mis- 
souri, was  subjected  to  greater  strains,  because  the  City  of  Chester, 
the  vessel  towed,  was  a  much  heavier  vessel  than  the  Lake  Winnipeg, 
^4,500  were  allowed  by  the  court  below. 

Independently  of  the  injuries  and  repairs  just  referred  to,  consid- 
ering the  disabled  condition  of  the  Alaska,  her  inability,  at  that  time 
to  proceed  safely  towards  her  port  of  destination,  her  signals  for  as- 
sistance, the  uncertainty  as  to  her  ability  to  extemporize  an  effective 
rudder,  and  thus  reach  port  without  at  least  very  considerable  delay, 
and  the  reasonable  apprehension  as  regards  what  might  happen  to 
her  in  the  mean  time,  if  unaided,  in  the  most  tempestuous  season  of 
the  year,  and  her  consequent  safety  or  security ;  considering  also  the 
great  value  of  the  ship  and  cargo,  and  the  number  of  passengers  on 
board,  and  the  value  of  the  Lake  Winnipeg,  which  was  employed  in 
the  service,  and  her  cargo,  and  the  additional  danger  to  which  they 
were  exposed;  and  the  promptitude,  fidelity,  and  complete  success 
with  which  the  service  was  rendered, — there  is  clearly  sufficient  in^ 
the  case  to  entitle  the  Lake  Winnipeg,  her  officers  and  crew,  to  a  sub- 
stantial salvage  reward. 

It  was  practically  immaterial  to  the  Lake  Winnipeg  whether  she 
was  serving  as  a  rudder  in  tow  of  the  Alaska,  or  whether  she  was 
towing  some  smaller  vessel  astern  of  herself.  In  the  absence  of  pre- 
cise precedents  to  serve  as  a  guide  in  fixing  the  amount  of  salvage,  un- 
der the  circumstances  above  stated,  the  cases  of  salvage  services  ren- 
dered to  steamers  whose  engines,  machinery,  or  propeller  shaft  were 
disabled,  and  in  which  the  steamers,  by  the  use  of  their  sails  and  rud- 
der, were  still  in  a  condition  to  make  some  progress  on  their  voyage, 
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or  to  reach  some  port,  seem  to  me  to  fomisb  tbe  best  analogy,  and, 
on  the  whole,  a  tolerably  fair  one. 

The  principles  which  should  guide  the  court  in  fixing  salvage  com- 
pensation have  been  recently  stated  by  Mr.  Justice  Boadx^t  in  the 
case  of  The  Suliote,  5  Fsd.  Bef.  102,  as  follows: 

"  Salvage  should  be  reganled  in  the  light  of  compensation  ami  reward,  and 
not  in  the  light  of  prize.  The  latter  is  more  like  a  gift  of  fortune  conferred 
without  regard  to  the  Ices  or  sufferings  of  tlie-owner,  who  is  a  public  enemy; 
while  salvage  is  the  reward  granted  for  saving  the  property  of  the  unfortu- 
nate, and  should  not  exceed  what  is  necessary  to  insure  tlie  most  prompt,  enei*- 
getic,  and  iaring  effort  of  those  who  have  it  in  their  power  to  furnish  aid  and 
succor.  Anything  beyond  that  would  be  foreign  to  the  principles  and  pur- 
poses of  salvage;  anything  short  of  it  would  not  secure  its  objects.  The 
courts  should  be  liberal,  but  not  extravagant;  otherwise  that  which  is  in- 
tended as  an  encouragement  to  rescue  property  from  destruction  may  become 
a  temptation  to  subject  it  to  peril." 

It  is  clear  that  masters  of  vessels,  under  some  apprehension  of  dan- 
ger, but  not  in  immediate  peril,  ought  not  to  be  deterred  from  accept- 
ing proffered  aid,  or  from  seeking  it  when  advisable,  by  the  fear  of  its 
unreasonable  cost.  The  following  are  a  few  of  the  numerous  cases 
of  disabled  machinery,  in  which  a  salvage  award  was  given  for  serv- 
ices in  towing,  though  the  vessel  had  the  use  of  her  sails  and  rudder, 
and  might  have  made  some  port : 

The  Saragosga^  1  Ben.  553;  value  of  the  ship  and  cargo  about 
$100,000;  towed  by  the  Charles  W.  Lord;  value  of  ship  and  cargo, 
$434,000;  time,  36  hours;  award,  (9%,)  $9,000. 

The  Colon,  4  Fed.  Bep.  469 ;  2,686  tons ;  value  of  the  ship  and  cargo, 
$480,000;  towed  by  the  Etna ;  1,274  tons;  value  of  ship  and  cargo, 
$200,000;  time,  four  and  one-half  days;  award,  (2^%,)  $10,000. 

The  Leipaic,  10  Fed.  Bep.  585;  2,000  tons;  value,  $250,000; 
towed  by  the  Grecian ;  1,092  tons;  value,  $90,000;  award,  {2^%,) 
$5,500.  The  services  in  the  case  of  the  Leipsio  were  less  ui^ent 
than  in  this. 

TfieCityof  Berlin,  37  haw  T.  {U.S.)  BOl;  5,491  gross  tons;  value, 
$1,100,000;  towed  by  the  Spain,  of  4,512  tons;  value,  $750,000;  time 
three  and  one-fourth  days;  award  in  court  below,  ^'2,000,  increased 
on  appeal  to  (1  4-5%,)  £4,000.  (1877.) 

The  City  of  Richmond,  25  Mitch.  Mar.  Beg.  271;  gross  tonnage; 
4,623;  value,  $2,500,000;  towed  by  the  Circassia;  4,272ton8;  value, 
$750,000;  time,  54  hours;  award,  (1^%,)  £7,000.  (1880.)  The  great 
valae  of  the  ship  and  cargo  salved  were  beie  specially  noted  in  mak- 
ing this  large  award. 

The  Silesia,  L.  B.  5  Prob.Div.  177;  3,156  tons;  value,  $500,000; 
towed  by  the  Vaderland;  2,748  tons;  value,  $350,000;  time,  three 
days;  award,  {7%,)  £7,000.  (1880.)  The  Silesia  was  in  a  much 
more  dangerous  condition.  The  Vaderland  went  back,  losing  six  days' 
time ;  and  the  loss  of  £500  on  the  charter  of  another  vessel  was  in- 
cluded. 
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The  Hanover,  28  Mitch.  Mar.  Reg.  81:  2,572  tons;  value,  $350,- 
000;  towed  by  the  Persian  Monarch;  3,922  tons;  value,  $700,000; 
time,  seven  days;  award,  (5^%,)  £4,000.  (1883.) 

The  Lifibonense,  28  Mitch.  Mar.  Beg.  1,422;  tonnage,  1,681 ;  value, 
$220,000;  towed  by  the  Pascal;  1,950  tons;  valae,  $360,000;  time, 
six  days;  award,  (Q^%,)  £B,000.  (1883.) 

The  Horace,  29  Mitch.  Mar.  Reg.  310;  1,060  tons;  value,  $150,- 
000;  towed  by  the  Historian ;  1,830  tons;  value,  $400,000;  time,  six 
days;  award,  (7J%,)  ^62,400.  (1884.) 

The  France,  29  Mitch.  Mar.  Beg.  310;  4,281  tons;  value,  $500,- 
000;  towed  by  the  Marengo;  2,270  tons;  value,  $300,000;  time, 
four  days;  award,  (3^%,)  £4,500.  (1884.) 

The  Daniel  Steinman,  19  Fziy. 'Rep.  918;  l,790ton8;  value,  $252,. 
000;  towed  by  the  Republic;  value,  $780,000;  time,  36  hours;  award, 
(10%,)  $25,000.  (1884.) 

In  some  of  the  above  cases  there  were  much  greater  urgency  and 
greater  apprehension  of  danger  tbaa  in  the  case  of  The  Alaskat  in  oth- 
ers, particularly  in  those  of  The  Leipaic  and  of  The  CofoK,  there  were 
less.  Upon  the  diverse  evidence  as  to  the  value  of  the  Alaska,  ranging 
from  $400,000  to  $750,000, 1  adopt  that  of  $550,000,  as  her  value  in 
the  condition  in  which  she  arrived  in  port ;  her  freight,  which  was  saved, 
$12,042,  making  $562,042;  her  cargo,  it  was  agreed,  was  worth 
$474,533, — making  the  aggregate  value  of  ship  and  cargo  $1,041,575. 
The  value  of  the  Lake  Winnipeg  and  her  cargo,  as  above  stated,  was 
from  $325,000  to  $350,000.  The  award,  which  it  seems  to  me,  under 
the  circumstances  of  this  case,  will  do  justice  to  all  parties,  will  be 
an  allowance  of  2^  per  cent,  of  the  value  of  the  ship  and  cargo  as 
above  found,  amounting  altogether  to  $26,039;  of  which  I  allow 
$7,000  to  the  master  and  crew,  and  the  residue  to  the  owners,  of  the 
Lake  Winnipeg.  The  award  is  made  in  the  form  of  a  percentage  for 
convenience  in  apportioning  the  share  of  the  ea^o  among  the  great 
number  of  cargo  owners;  and  not  because  a  percentage,  by  itself  con- 
sidered, affords  any  proper  criterion  of  a  salvage  award.  This  appor- 
tionment to  the  steamer,  while  not  covering  the  full  claims  for  the  re- 
pairs in  Liverpool,  which  are  not  satisfactorily  proved  to  have  been 
made  necessary  by  her  service  to  the  Alaska  alone,  is,  nevertheless,  in- 
tended to  cover  such  special  damages  as  were  proved,  and  also  to  in- 
clude a  fair'allowance  for  such  consequential  damages  as  she  might 
naturally  be  Bubjected  to  in  rendering  this  peculiar  service  in  tem- 
pestuous weather  on  the  high  seas,  as  was  done  in  the  case  of  Th^  De 
Bay,  8  App.  Cas.  559,  and  of  The  City  of  Chester,  9  Prob.  Div.  182. 

If  the  allowance  to  the  master  and  crew  in  this  case  in  less  than 
one-half  tbat  allowed  to  the  passenger  in  the  case  of  The  Great  East- 
em,  supra,  it  will  be  noted,  on  reference  to  the  opinion  of  Shipman,  J., 
that  the  Great  Eastern  was  clearly  in  a  situation  of  present  and  im- 
mediate peril,  which  was  certainly  not  the  case  with  the  Alaska.  The 
award  of  $15,000  in  that  case  was  properly  much  less  than  here,  not- 
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withstanding  the  greater  danger  of  the  Great  Eastern,  because  there 
it  all  went  to  the  passenger  himself  for  his  ingenuity  and  services 
during  a  single  day,  rendered,  in  part,  even,  for  his  own  safety ;  and 
no  other  property  was  there  employed  or  pat  at  risk  in  the  salvage 
service;  while  in  this  case  property  to  the  amount  of  a  third  of  a 
million  dollars  was  employed,  and  exposed  to  more  or  less  increased 
hazard.  If,  on  the  other  hand,  a  larger  sum  than  I  have  given  is 
awarded  in  a  very  few  of  the  cases  above,  cited,  it  must  be  observed 
that  the  Alaska  was  not  in  immediate  danger;  she  was  not  disabled 
in  her  motive  power ;  all  the  towing  was  done  by  herself ;  the  Lake 
Winnipeg  could  not  have  towed  her,  and  was  not  desired  to  do  so. 
During  one-foarth  of  the  time  the  Alaska  proceeded  alono,  making 
about  149  miles  unattended ;  and  during  most  of  the  time  the  Alaska 
could  have  made  her  own  way,  needing  only  an  escort  for  service  in 
case  of  actual  need.  The  amount  awarded  seems  to  me  fair  and  lib- 
eral under  the  peculiar  facts  of  this  case. 

Of  the  amount  awarded  to  the  master  and  crew,  $2,000  is  appor- 
tioned to  the  master,  $500  each  to  the  first  officer  and  chief  en^^neer, 
and  the  remaining  $4,000  to  the  other  officers  and  crew,  in  propor- 
tion to  their  wages. 

The  respondents  claim  that  costs  should  not  be  allowed  to  the 
libelant — First,  because  there  was  no  demand  before  suit;  and,  seC' 
ond,  because  20  per  cent,  bonds  were  required.  The  circumstances 
of  the  case,  however,  are  so  peculiar,  and  a  claim  of  salvage  is  nec- 
essarily BO  indefinite,  and  the  defense  has  exhibited  such  a  very  dif- 
ferent view  of  the  case  from  that  of  the  libelant,  that  it  is  maaifest 
that  a  previous  demand  would  have  been  an  idle  ceremony,  and  is 
therefore  immaterial.  No  offer  was  made  by  the  respondents.  The 
amount  of  bonds  asked  from  those  representing  the  cargo  does  not 
concern  the  claimants  of  the  ship.  The  steamer  has  been  undei^oing 
repairs  here,  and  loading  for  a  voyage,  which  is  advertised  tor  Tues- 
day next.  Though  not  giving  any  bonds  or  stipulation  for  herself, 
she  has  not  been  obstructed  or  detained  by  the  libelants  an  hour  in 
the  whole  course  of  the  suit.  Moreover,  as  the  Alaska  commenced 
her  discharge  on  the  day  of  her  arrival,  and  her  cargo  would  be  im- 
mediately distributed,  some  of  it  being  in  fact  delivered  on  the  fol- 
lowing day,  it  was  incumbent  upon  the  libelants,  if  they  would  se- 
cure a  salvage  award  against  the  cargo,  to  proceed  without  delay, 
since  the  ship  is  not  liable  for  the  salvage  due  from  the  cargo.  The 
Pyrennee,  Brown  &  L.  189;  The  Col.  Adama,  19  Fed.  Rep.  795. 

There  was  also  additional  reason  for  commencing  the  suit,  in  order 
to  take  immediately  the  testimony  of  the  witnesses  who  were  about  to 
depart.  Though  stipulations  were  taken  on  account  of  the  cargo,  to  the 
amount  of  20  per  cent.,  there  is  no  evidence  of  any  controversy  or  any 
objection  to  give  stipulations  to  this  amount.  The  great  bulk  was  cov- 
ered by  insurance;  and  the  stipulation  was  taken  upon  the  simple 
written  obligation  of  the  insurers,  without  sureties,  and  without  for- 
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mal  justification.  The  suit  also  baa,  at  every  step,  been  prosecuted 
with  great  diligence,  so  as  to  reach  a  jadgmeut  before  the  Alaska  should 
need  to  depart.  So  far,  therefore,  is  the  case  from  presenting  any 
evidence  of  harsh  or  oppressive  conduct  on  the  part  of  the  libeiants' 
proctors,  that  it  aeems  to  me  eminently  the  reverse  of  that,  both  as 
respects  the  ship  and  the  stipulators  for  the  cargo.  The  libelants' 
proctors,  in  consulting  the  interest  and  convenience  of  both  ship  and 
cargo,  have  more  than  met  all  the  obligations  of  professional  courtesy; 
and  there  is  no  reason,  therefore,  for  withholding  the  usaal  allowance 
of  costs.  To  this  I  make  a  partial  exception  as  respects  the  expense 
of  the  depositions  taken  at  Liverpool,  for  the  reason  that  the  survey 
there  was  taken  without  notice  to  the  respondents,  and  that  the  facts 
were  not  presented  to  the  witnesses  and  the  opposing  counsel,  in  ref- 
erence to  the  circamstanoes  of  the  last  trip,  which  had  an  essential 
bearing  upon  the  whole  examination.  This  portion  of  the  costs  is 
therefore  disallowed.  A  decree  may  be  entered  in  conformity  with 
this  opinion. 


1.  COMtfTS^IOHBRS*  RBFORT  —  EVIDENCE  AS  TO  YaLUE  OF  VxflBBL  — BB8T  EVI- 

DENCE. 

A  collision  occurred  bi'twccn  the  Btc:iincr  City  of  New  York  and  the  iron 
hark  H.,  which  resulted  in  the  total  loss  of  thtj  hark  and  injury  to  the  steamer. 
On  the  trial  both  vessels  were  found  in  fault,  the  damages  were  directed  to  be 
divided,  and  the  matter  referretl  to  a  commissioner  to  take  proof  of  damage,  in 
tlie  testimony  as  to  the  value  of  the  bark,  it  was  shown  that  no  sate  of  an  Iron 
vessel  had  ever  taken  place  in  New  York,  and  market  value  could  not  be  proved 
here.  Libelaata  offered  the  testimony  of  one  witness,  an  insurance  inspector, 
who  had  seen  the  Ijark  six  years  before  ;  but  tJiey  did  uot  issue  a  commibsion  to 
Dundee,  where  the  bark  was  built,  to  obtain  ovidvncu.of  her  value,  either  from 
cost  of  convtrnction  or  from  known  s^les  of  simitar  vessels.  RespoiKtents'  wit- 
nesses, who  were  equal  as  experts  to  the  witness  of  tlie  libelants,  put  a  lower 
value  on  the  bark.  Held  that,  as  libolantit  liiiU  uot  produced  the  l>cst  evidence 
in  their  power,  the  estimates  of  respondents'  witucsscs  must  be  adopted. 

2.  Same— KVIDBNCE  as  to  VaiXE  of  STr)HKrt. 

Testimony  as  to  the  ship's  stores  wtin  given  chiedy  by  the  mate  of  the  bark, 
who  made  a  list  uf  thcni  from  his  recoliiHitton.  Ni>  evidence  wan  given  as  to 
the  the  actual  purchase  of  stores.  Hdd,  that  the  estimate  of  the  value  of  a  ves- 
sel ordinarily  Includes  her  usiutl  outfit.  As  there  was  nothing  In  the  mate's 
testimony  (o  indicate  how  m'lch  of  the  stores  of  the  bark  was  in  ejcccM  of  her 
usual  outfit,  some  deduction  must  be  nuulu  ua  this  account. 
S.  Sasie— Allowascb  foh  SuprosMD  Stot(i:s. 

Stores  which  it  was  allci^cd  such  vcs.«ets  as  the  It.  usually  carried,  hnt  vhioh 
were  not  included  in  the  mate's  list,  and  as  to  which  there*  was  no  direct  evi- 
dence, htld,  disallowed. 

4.  S.\MK — DEPfiECHTIOX  OF  CARfiO— IXVOICK  VaI,1:K  TItE  STANDARD. 

Tho  cargo  of  the  bark  wh<i  su.!rar,  laden  nt  Havana.  It  was  proved  that  on 
such  a  cargo  us  tliis  there  is  a  loss  of  weight,  from  Havana  to  New  York,  of 
fri)m  J  to  .')  per  eciit.;  and,  us  ilie  bark  was  lost  williin  half  a  day's  sail  of  New 
York,  the  owners  of  the  stcimcr  contended  that  a  deduction  to  that  amount 
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should  be  mnde  from  the  invoice  weight.  Held,  that  the  rule  allowing  the  In- 
Toice  value  of  the  cargo  at  the  port  of  shipment  applies  to  the  value  of  the 

^     cargo  there  as  a  whole,  and  that  no  deduciion  for  natural  loss  or  shrinkage  in 
weight  merely  could  be  allowed. 

6.  Same— AoENCT  *CoMHresioii. 

The  steamer  was  obliged  to  put  back  to  Kew  York  for  repairs,  and  part  of 
lier  cargo  was  there  taken  out  and  stored  on  the  steamur's  wharf.  An  allowance 
was  made  to  the  owners  of  the  steamer  for  their  expenses  in  unloading  and 
loading  again,  and  fnr  storage;  In  addition  to  which  they  claimed  an  agency 
commmion  for  care  of  cargo.  that  such  claim,  ia  addition  to  storage, 

should  he  disallowed,  it  appearing  thai  they  had  stored  the  cargo  in  their  own 
buildings. 

V 

In  Admiralty. 

Scudder  d  Carter  and  Geo.  A.  Black,  for  libelants. 
A.  0.  Salter,  for  respondents. 

Bbown,  J.  In  the  above  cause  of  collision,  tbe  court  having  pre- 
Tionslj  held  both  vesseU  in  fault  for  the  loss  of  the  iron  bark  Helen 
and  her  oargo,  in  Jane,  1879,  (15  Fbd.  Bbp.  624,)  npon  the  coming 
in  of  the  commissioner's  report  on  damages,  numerons  exceptione 
have  been  filed  by  both  parties.  The  examination  by  the  commis- 
sioner of  the  many  details  of  the  case  has  been  made  with  oare,  and 
I  do  not  find  sufficient  reason  to  attempt  any  better  solntion  ot  most 
of  the  di^calties  presented.  Some  modifications  as  to  the  value  of 
the  ship  and  her  stores  should,  I  think,  be  made,  vith  a  view  to  re- 
quire, in  such  cases,  the  production,  of  the  best  evidence,  rather  than 
approve  a  practice  which  would  rest  content  with  evidence  of  a  less 
satisfactory  character. 

1.  As  to  the  value  pt  the  bark,  the  libelants  produced  but  one  wit- 
ness, a  marine  insurance  surveyor  and  inspector.  He  saw  her  once  in 
1873,  when  he  examined  her  for  the  purpose  of  rating,  and  classed 
her  as  "Al^."  He  did  not  value  her  at  that  time,  and  had  not  seen 
her  since.  It  was  part  of  his  business  to  keep^posted  in  regard  to  re- 
ports of  sales  of  vessels.  Mo  sales  of  iron-sh^^s,  however,  have  ever 
been  made  in  this  port;  and  he  had  no  actual  experience,  either  in 
buying,  selling,  building,  or  equipping  such  vessels,  and  had  no  per- 
sonal knowledge  of  the  sales  or  cost  of  construction  of  iron  vessels 
like  the  Helen,  or  of  any  other  iron  vessels,  though  he  had  frequently 
valued  them  for  insurance  purposes.  This  witness  valued  the  bark, 
at  tbe  time  of  her  loss  in  1879,  at  f 15,000.  This  evidence  was  ob- 
jected to  by  the  claimants'  counsel  as  incompetent.  The  commis- 
sioner at  first  rejected,  but  afterwards  received  it.  The  vessel  be- 
longed in  Dundee,  where  her  ovraers  resided.  It  would  not  have  been 
difficult  for  the  libelants  to  prove  her  actual  value  by  persons  in  Dun- 
dee or  in  England,  that  had  knowledge  of  the  bark  and  of  her  real 
value,  based  upon  their  experience  in  the  sales  of  such  iron  vessels, 
or  in  the  cost  of  building  and  equipping  them,  and  upon  their  yearly 
depreciation.  I  am  inclined  to  think  that  the  testimony  of  this  witness 
was  rightly  received  as  not  wholly  incompetent.  His  large  and  con- 
stant experience  in  the  valuation  of  vessels  generally^  and  his  knowl- 
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edge,  though  indirect  and  at  second  hand,  of  reported  sales  and  of 
the  constractLon  of  iron  ships  abroad,  with  his  valnations  of  them  for 
insurance  purposes  here,  makes  him  competent,  I  think,  to  give  an  es- 
timate of  their  value  when  no  better  evidence  can  be  had.  For  some 
purposes,  in  the  course  of  admiralty  proceedings,  such  as  in  appraise- 
ments for  giving  security,  the  estimates  of  such  witnesses  would  be 
praotieally  sufficient.  But  it  is  far  from  satisfactory  as  a  sole  reliance 
when  the  final  question  comes,  how  maoh  money  shall  be  paid  for  the 
actual  value  of  such  a  vessel  lost?  The  best  evidence  that  can  be  ob- 
tained with  reasonable  ease  and  convenience  ought  then  to  be  required 
in  place  of  the  estimates  of  such  witnesses.  There  is  no  reason  to 
suppose  that  entirely  satisfactory  evidence  could  not  easily  have  been 
obtained  by  commission.  So  far  as  I  have  asoertained,  the  previous 
cases,  and  they  are  many)  in  which  the  estimates  of  experts  have 
been  received,  these  estimates  were  based  upon  a  knowledge  of  sales 
of  similar  vessels,  or  of  other  facts  bearing  upon  their  actual  cost  and 
market  value. 

The  libelant  having  rested  upon  the  estimate  of  this  witness,  the 
claimant  presented  the  testimony  of  a  similar  witness  equally  well 
qualified  in  general  respects;  but  he  had  never  seen  the  vessel.  He 
estimated  her  value  at  $13,815,  which  valuation  the  commissioner 
adopted.  A  second  witness  for  the  claimant,  who  also  had  never 
seen  the  bark,  but  had  more  practical  acquaintance  with  the  con- 
straction  of  iron  vessels,  their  eost  from  time  to  time,  and  with  sales 
of  such  ships,  estimated  her  at  |3,000  less. 

Where  the  best  e^ndence  presumably  in  the  power  of  the  libelant 
to  give,  is  not  furnished,  lower  estimates  by  the  respondents'  wit- 
nesses that  are,  at  least,  equally  well  qualified,  ought  to  be  adopted. 
Upon  this  gronnd  I  reduce  the  valuation  of  the  Helen  to  $12,500. 

2.  Somevhat  similar  considerations  apply  to  the  evidence  submit- 
ted by  the  libelant  as  to  the  amount  of  tbe  ship's  stores  and  her  out- 
fit, not  included  in  the  estimate  of  tbe  value  of  the  vessel.  The 
mate,  in  his  original  deposition  in  the  cause,  made  out  a  list  of  items 
called  "Stores  on  board  the  late  bark  Helen."  The  list  consists 
of  some  60  different  items,  beginning  with  "2,240  lbs.  (one  ton)  of 
bread. "  The  whole  list,  being  valued  by  other  experts  here,  amounts  to 
$3,769.81.  About  one-half  of  this  amount  is  made  up  of  five  hawsers, 
three  new  sixty-fathom  lines,  two  coils  ratlines,  one-inch  three-line 
manilla ;  and  four  new  sails  are  added,  making  $4 18  more.  Tbe  mate 
testified  that  in  March  previous,  the  ship  had  been  fitted  out  for  a  three 
years*  cruise;  and  in  another  place  he  says  the  bark  took  in  stores  at 
Havana,  and  at  the  time  of  the  loss  had  some  of  the  stores  that  he  took 
in  there.  Here,  again,  no  evidence  was  offered  of  the  actual  purchase 
of  such  a  large  quantity  of  stores,  although  it  was  presumably  easily 
within  the  libelants'  power  to  produce  such  proof.  The  mate's  tes- 
timony was  an  estimate  from  recollection.  The  estimate  of  the  value 
of  a  vessel,  moreover,  ordinarily  includes  her  usual  outfit,  and  em- 
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braces  such  spare  sails,  rope^  and  hawsers  as  are  nenal.  There  is 
nothing  in  the  mate's  testimony  to  indicate  with  any  certainty  how 
much  of  SQch  articles  was  in  excess  of  such  a  reasonable  and  ordi- 
nary outfit  of  the  ship.  Upon  this  ground  I  disallow  one  half  of  the 
new  Bails,  namely,  $209.25,  and  one  quarter  of  the  oharge  for  haw- 
sers and  lines,  namely,  $450. 

3.  Three  hundred  dollars,  moreover,  was  allowed  upon  the  hypo- 
thetical testimony  that  such  a  ship  must  have  had  other  articles  that 
the  mate  failed  to  specify  in  his  list;  such  as  tea,  tobacco,  etc.,  which 
it  is  said  such  vessels  always  have.  I  cannot  sanction  such  hypo* 
tbetical  charges  when  other  evidence  is  in  the  power  of  the  party.  As 
respects  such  articles,  moreover,  there  is  no  evidence  that  any  stock 
worth  mentioning  remained  on  hand  when  the  bark  had  arrived  within 
a  day's  sail  of  New  York ;  or  that  they  were  npt  designed  to  be  re- 
plenished here,  in  the  same  way  that  other  stores  had  been  taken  in 
at  Havana.    This  item  must,  therefore,  be  disallowed. 

4.  The  claimants  further  contended  that  they  were  entitled  to  a 
reduction  of  from  8  to  5  per  cent,  on  the  invoice  value  of  the  cargo  of 
sugar,  which  amounted  to  $19,260.57,  on  the  ground  that  it  was  proved 
that  there  is  always  a  shrinkage  in  weight  to  the  extent  of  from  3  to 
5  per  cent.  I  do  not  think  this  deduction  comes  fairly  within  the 
rule  applied  in  oases  of  collision,  that  adopts  the  value  at  the  port  of  . 
shipment  rather  than  that  at  the  port  of  destination.  The  rule  is  de> 
signed  to  exclude  anticipated  profits.  The  ultimate  object  is  to  de- 
termine the  actual  loss  at  the  time  and  place  of  collision.  This  is  ' 
found,  say  the  supreme  court,  by  taking  "the  prime  cost,  or  market 
value  of  the  cargo  at  the  place  of  shipment,  with  all  charges  of  lading 
and  transportation,  including  insurance  and  interest,  but,withont  any 
allowance  for  anticipated  profits."  Tlie  Scotland,  105  U.  S.  24,  35; 
The  Aleppo,  7  Ben.  120,  133;  The  Uvely,  1  Gall.  315,  822.  The  loss 
or  shrinkage  referred  to  here  is  not  a  special  loss  arising  through  any 
perils  of  the  seas  or  washing  away,  which  would  doubtless  be  de- 
ducted, if  proved;  but  the  natural  shrinkage  in  weight  that  accom- 
panies all  transportation  of  saeh  cargoes.  The  "prime  cost  of  this 
cargo,"  as  it  existed  at  the  moment  of  collision,  was  its  cost  as  a 
whole  at  Havana.  Though  not  physically  identical  with  the  ship- 
ment at  Havana,  through  a  shrinkage  in  weight,  it  was  commer- 
cially identical.  The  loss  o(  weight  is  made  up  by  the  increase  In 
value, — not  the  market  value,  bat  the  intrinsic  value, — which  remains 
the  same  for  the  cargo  as  a  whole.  The  intent  of  the  rale  above  re- 
ferred to  is,  therefore,  carried  out  by  retaining  unchanged  the  -gross 
value  of  the  cargo  as  a  whole,  the  same  as  at  the  port  of  shipment. 
This  exception  is,  therefore,  disallowed. 

5.  As  respeets  the  exceptions  on  the  part  of  the  libelant,  it  would 
appear  that  the  omission  of  the  proportionate  part  received  for  old 
copper  was  an  oversight  which  should  be  corrected.  I  think  also  that 
the  allowance  of  $333.33  as  an  agency  commission  to  the  claimants 
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for  oare  of  the  cargo  most,  in  this  case,  be  disallowed.  They  placed 
the  cargo,  or  bo  much  of  it  as  was  unladen,  in  buildings  upon  their 
own  wharf;  and  tl^ey  have  been  otherwise  allowed  for  all  the  labor 
and  expense  attending  it,  and  also  a  charge  for  the  storage  of  it,  as 
well  as  for  watchmen.  I  do  not  understand  that  there  was  any  addi- 
tional responsibility  on  the  part  of  the  claimants  not  compensated  for 
by  these  items;  and  when  they  store  the  goods  themselves,  and  re- 
ceive compensation  for  storage-,  and  do  not  procure  it  elsewhere  or 
by  other  means,  I  think  that  an  additional  commission  cannot  be 
allowed.  The  Edtvard  Albro,  10  Ben.  668,  685;  The  J.  C.  Williams, 
15  Fed.  Bbp.  558,  560. 

Having  deducted  $450  from  the  stores  included  in  the  Whitloek 
estimate,  a  deduction  of  10  per  cent,  from  the  price  of  such  articles 
new  will  be  a  sufficient  abatement  on  what  remains  of  that  list,  mak- 
ing that  list  of  items  $2,574.28  instead  of  $3,310.31. 

I  do  not  find  any  sufficient  reason  for  modifying  the  other  items 
excepted  to  on  either  side.  The  result  of  these  modifications  is  to  re- 
duce the  libelant's  claim,  with  interest,  by  $2,311.43,  making  his  claim, 
including  cargo,  $50,981.33;  and  to  reduce  the  defendants'  claim,  in- 
cluding interest,  by  $873.18,  making  their  claim  amount  to  $7,876.39. 
One-half  the  difference  between  these  sums  is  $21,552.47,  for  which 
sum,  with  interest  from  March  24,  ISSS,  the  libelant  is  entitled  to 
judgment,  with  costs. 

Any  further  questions  as  respects  liability  for  cargo  are  reserved. 

\ 


Aalholu  v.  a  Cargo  of  Iron  Ore.' 
{Ditlriet  Court,  S.  D.  New  Tot*.   March  22,  1885.) 

1.  Demcrrage— ExcfiPTioNs  IN  Charter — "i'Roar." 

The  charter  of  the  bark  E.  from  Carlhagena  to  New  York  provided  that  she 
should  take  on  board  aay  600  tons  of  Iron  ore,  to  be  loaded  and  discharged  at 
the  rate  of  70  tons  per  *  *  •  day ;"  the  cargo  "  to  be  received  and  deliv- 
ered as  customary,"  and  "  to  be  delivered  as  directed  by  the  ooasignees,"  the 
charterers  to  have  "  the  option  of  averagin£  the  da^afor  loading  and  discharg- 
ing," etc.,  "laydays  to  commence  at  six  o'clock  in  tlie  rooming, after  the  ship 
is  reported,  and  all  ready  to  load  or  discharge and  among  the  exceptions  to 
demurrage  charges  Fas  hindrance  from  "frost."  The  claimaata  tlrst  directed 
the  ship  to  Jersey  City,  but  on  the  captain's  objecting,  they  agreed  that  she 
might  go  to  Atlantic  docks,  Brooklyn,  and  there  discharge  in  lighters.  While 
tliere,  the  weather  became  very  cold,  and  the  accumulated  ice  clelayed  the  din- 
charge  by  makine  it  difficult  for  the  lighters  to  be  shifted  in  order  to  trim  the 
cargo,  and  this  libel  was  filed  for  eight  days'  demurrage  in  consequence.  Two 
of  the  days  were  loBt  at  Carthagena.  Held,  that  the  wedging  in  of  tile  llgbtetii 
by  the  ice,  and  the  consequent  delay  in  discharge,  was  a  result  of  "  frost,"  such 
as  to  bring  the  delay  under  that  exccplioa  in  the  charter-party. 

>R«por[od  t>7  B.  n.  fc  SdwKrd  Benedict,  Esqa^  of  the  New  York  bsr.  ^ 


Dgi  ized  by  Google 


AALHOLV  V.  1  C&BOO  OF  IBON  OBB. 


631 


2.  Baicb— "CnsTovAitT"  Uode  of  Unloadtno. 

The  libelants  claimed  that  tbe  cargo  might  have  been  trimmed  faster  by  era-, 
ploying  men  witli  wheelbarrows,  instead  of  trusting  to  moving  the  liglitera.  It 
appeared  that  this  method  was  employed  when  the  lighters  became  actually 
frozen  in,  and  it  was  applied  with  reasonable  diligence.  Held,  that  such  was 
not  the  "CQBtomary"  mode  of  unloading  and  trimming  in  lighters;  that  the 
"  cuatomaty  '*  mode  being  all  that  this  charter-party  required,  extraordinaiy 
diligence  was  not  obligatory  on  the  charterer  to  avoia  the  consequences  of  the 
"  frost,"  which  was  excepted, 

3.  Save— CoMUBNCBifEnT  or  Lat  Da.7b. 

The  charter-party  provided  that  lay  days  should  commence  from  6  o'clock  of 
the  morning,  after  the  ressel  was  ready  to  discharge.  JJeid,  that  the  time  could 
be  counted  only  from  the  time  of  the  ship's  actual  readiness  to  begin  the  dis- 
cliargQ,  either  upon  the  wharf  or  into  lighters,  whichever  was  agreed  upon, 
both  modes  of  discharge  being  in  use.  As  she  never  got  a  berth  at  a  wharf, 
and  as  a  dischaive  In  Ilghiera  was  the  mode  agreed  on,  it  was  immaterial 
whether,  under  toe  actual  circnmatancea,  she  comd  have  dlBObarged  sooner  or 
not,  by  voing  to  a  berth  along-side  a  wharf,  the  captain  having  made  no  ob- 
jection to  a  discharge  in  lighters,  or  to  the  place  adopted. 

4.  Bamb— Two  Days*  Deuurragb. 

Aano  excuse  was  offered  for  the  two  days'  delay  at  Carthagena,  and  the  time 
was  not  made  up  at  the  end  of  the  voyage,  Aefd,  that  the  ship  should  be  charged 
for  two  days'  demurrage.  ^ 

In  Admiralty. 

Tbid  libel  was  filed  to  recover  demnrrage  for  tbe  detention  of  the 
Norwegian  bark  Emigrant,  in  tbe  loading  and  discharge  of  a  cargo 

of  iron  ore,  under  a  charter  of  that  vessel  from  Carthagena,  Spain, 
to  New  York.  The  charter  provided  that  she  should  take  on  board 
"say  about  600  tons  of  iron  ore,  to  be  loaded  and  dischai^ed  at  the 
rate  of  70  tons  per  weather  working  day  of  24  hoars,  Sundays  and 
holidays  excepted;"  tbe  cargo  "to  be  received  and  dflllvered  in  turn, 
as  customary,  at  the  ports  of  lading  and  discbai^e,"  and  "delivered 
as  directed  by  the  consignees,"  the  charterers  to  have  "the  option  of 
averaging  the  days  for  loading  and  discharging,  in  order  to  avoid  de- 
murrage *'lay  days  to  commence  at  six  o'clock  in  tbe  morning,  after 
tbe  ship  is  reported  and  all  ready  to  load  or  discharge,  of  which  the 
captain  is  to  give  notice  in  writing  to  tbe  shippers  and  consignees;" 
''demurrage  over  and  above  the  said  lay  days,  £8  per  day  of  24  hours, 
except  in  case  of  any  hands  striking  work,  frosts  or  floods,  revolutions 
or  wars,  or  any  unavoidable  accidents  which  may  binder  the  loading 
or  disoba^e."    The  number  of  lay  days  was  not  specified. 

The  vessel  took  on  board  at  Carthagena  560  tons  of  ore,  occupying 
10  weather  working  days,  and  arrived  with  it  at  New  York  on  the 
twenty-second  of  January,  1881.  After  being  first  directed  to  go  to 
Jersey  City,  to  which  objection  was  made  by  tbe  captain,  she  was  di- 
rected to  Atlantic  docks,  Brooklyn,  to  be  discharged  in  lighters.  The 
disoha^  was  commenced  on  the  twenty<seventh  of  January,  as  soon 
as  the  bark  was  ready,  but  was  not  completed  until  the  eleventh  of 
Febrdary.  Two  days'  time  having  been  lost  at  Carthagena,  tbe  libel- 
ants claimed  that  but  six  remained  available  to  the  claimants,  leaving 
eight  days'  detention,  for  which  demurrage  was  claimed. 

Butler^  StiUman  d  Hvbhard  <£  Mjfnderse,  for  libelants. 
/ 
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Ja9.  K.  Hill,  Wing  d  SJioudy,  for  claimant. 

Bbown,  J.  The  claimantB,  by  their  charter-party,  had  a  right  to  di- 
rect the  ship  to  her  place  of  discharge.  They  first  directed  her  to  a 
dock  at  Jersey  City.  The  captain  objected  to  going  there,  reporting 
to  the  claimants  that  on  inquiry  he  had  been  told  that  there  was  not 
sufficient  water  at  the  dock  assigned.  The  evidence  as  to  the  actual 
depth  of  water  there  is,  however,  iuconclnsive  and  unsatisfactory.  Had 
the  unloading  taken  place  at  the  dock  at  Jersey  City,  the  discharge 
would  have  been  made  into  cars  rapidly  and  without  interruption. 
The  ship  was  at  that  time  j  nst  outside  of  the  Atlantic  docks,  Brooklyn. 
Upon  this  objection  of  the  captain,  the  claimants  told  him  that  he 
might  go  into  Atlantic  docks,  and  that  they  would  discharge  on  lighters 
there.  The  captain,  accordingly,  moved  inside  the  docks,  but  did  not 
get  a  berth  along-side  any  wharf;  and  the  claimants  had  lighters  in 
readiness,  before  the  ship  was  prepared  with  proper  appliances,  or 
"ready  to  discharge."  There  was  some  ice  inside  the  Atlantic  docks 
when  the  ship  moved  in ;  but  no  objection  was  made  to  this  dock  on 
that  account,  nor  does  the  libel  claim  that  the  assignment  to  these 
docks  was,  under  the  circumstances,  improper.  The  continued  and 
increasing  cold  caused  such  an  accumulation  and  freezing  up  of  the 
loose  ice  within  the  docks  that  the  necessary  changes  in  the  position, 
of  the  lighters  in  order  to  receive  the  ore  could  not  be  made  without 
numerous  delays.  The  actual  discharge  commenced  on  the  twenty- 
seventh  of  January,  and  was  not  completed  until  the  eleventh  of  Feb- 
ruary, occupying  14  working  days.  The  stipulated  rate  of  70  tons 
per  day  would  have  occupied  but  8  days.  I  am  satisfied  from  the  evi- 
dence that  the  entire  detention  was  caused  through  ice  from  increas- 
ing and  continued  cold  weather,  after  the  ship  had  taken  up  her  posi- 
tion within  the  docks,  and  after  the  lighters  were  along-side.  There 
was  no  delay  in  bringing  the  lighters  along-side  from  first  to  last. 

The  customary  mode  of  discharging  iron  ore  in  New  York  is  either 
upon  the  dock  or  upon  lighters.  When  discharged  in  lighters,  the  ns- 
ual  practice  is  to  move  the  lighter  along  from  time  to  time  beneath  the 
place  where  the  ore  is  dumped.  The  difficulty  here  was  that  the  light- 
ers  were  so  wedged  in  by  the  ice  that  great  delays  were  caused,  first, 
in  the  shifting  of  the  lighters,  in  order  to  trim  the  cargo  properly, 
and,  afterwards,  in  trying  to  trim  the  cargo  without  shifting.  The 
libelants  claim  that  the  cargo  might  have  been  trimmed  faster  by  em- 
ploying men  with  wheelbarrows  to  trim  the  cargo  by  wheeling  it  fore 
and  aft,  instead  of  moving  the  lighter.  But  tbat  was,  at  best,  a  slow 
mode  of  loading;  and  it  was  very  speedily  adopted  when  the  lighters 
became  frozen  in,  and  it  was  applied  with  reasonable  diligence.  That 
was  not,  however,  the  customary  mode  of  unloading  into  lighters;  and 
the  "customary"  mode  of  unloading  was  all  that  this  charter-party  re- 
quired. In  Taptcott  v.  Balfour  (L.  B.  8  C.  P.  46,  63)  it  was  held  that 
these  words  refer  specially  to  the  mode  rather  than  to  the  time  of  un- 
lading; while  in  PostUtkwaite  v.  Freeland  (5  App.  Cas.  699)  the  words 
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"all  dispatch  according  to  the  custom  of  the  port"  were  held  to  put 
the  ship  to  all  the  risks  of  the  customary  disabilities  and  detentions  of 
the  port  through  lack  of  lighters  procurable  by  the  charterers. 

If,  in  the  present  case,  the  detention  by  ice  in  handling  the  lighters 
during  the  process  of  unloading  was  a  detention  by  "frost"  "hindering 
the  discharge,"  within  the  meaning  of  these  words  in  the  charter-party, 
then  the  detention  in  this  case  is  within  the  exception  of  the  char- 
ter, and  the  defendants  are  not  liable  unless  the  detention  could  have 
been  avoided  by  ordinary  and  reasonable  diligence.  The  evidence  sat- 
isfies me  that  from  the  first  all  the  usnal  men  were  employed,  and  ordi- 
nary diligence  was  used,  for  trimming  the  cargo  and  for  changing  the 
lighters ;  and  that,  when  it  became  apparent  that  more  men  were 
needed  to  trim  the  cargo,  ordinary  diligence  was  used  in  getting  ad- 
ditional men  with  wheelbarrows  for  that  purpose.  Extraordinary 
diligence  and  efforts  to  this  end  certainly  are  not  obligatory  on  a 
charterer  in  order  to  avoid  the  consequences  of  the  very  eaase  that  is 
contemplated  and  provided  for  in  the  exception.  The  requirement  to 
discharge  70  tons  per  day  was  subject  to  this  exception  of  "frost." 

I  see  no  reason  to  doubt  that  the  obstruction  in  moving  the  lighter 
caused  by  ice,  as  the  result  of  "frost,"  is  within  the  meaning  of  this 
exception  of  the  charter-party.  Frost  here  means  freezing ;  and  it 
includes  any  freezing  that  would  hinder  or  obstruct  the  loading  or 
unloading  of  the  ship.  This  is  the  most  natural,  if  not  the  only, 
meaning  thai  the  word  "frost"  could  have  in  this  connection.  In 
the  cases  of  Kay  v.  Field,  8  Q.  B.  Div.  594,  and  10  Q.  B.  Div.  241, 
and  Coverdale  v.  Grant,  8  Q.  B.  Div.  600,  and  9  App.  Cas.  470,  both 
ot  which  were  elaborately  considered,  no  question  was  made  that  an 
impediment  through  ice  was  within  the  meaning  of  the  exception  of 
"frost"  in  the  charter-party.  But  it  was  held  that  it  did  not  apply  to 
impediments  by  ice  in  transporting  the  goods  from  some  other  place 
to  the  place  of  loading;  but  only  to  such  impediments  existing  at  the 
very  place  of  loading  or  unloading.  Such  is  precisely  this  case.  Hud- 
ton  V.  Ede,  L.  B.  3  Q.  B.  5GG  ^^nd  £i.  B.  3  Q.  B.  412;  The  Norman, 
16  Fed.  Bep.  879. 

The  charter-party  in  this  case  provided  that  the  time  was  to  be 
counted  only  from  6  o'clock  of  the  morning  next  after  the  vessel  "is 
reported  and  all  ready  to  load  or  discharge,  of  which  the  captain  is 
to  give  notice  to  the  consignees."  This  manifestly  means  a  present 
readiness  to  commence  the  actual  discharge.  No  time  can  be  counted, 
therefore,  as  lay  days,  except  from  the  time  of  the  ship's  actual  read- 
iness to  begin  the  discharge,  either  upon  the  wharf  or  upon  lighters. 
Cartanego  v.  Wheeler,  16  Fed.  Bep.  248;  Teilman  v.  Plock,  11  Fed. 
Bep.  268,  anJ  21  Fed.  Bep.  349;  Murphy  v.  Cojin,  12  Q.  B.  Div. 
87.  The  ship  accepted  the  proposed  discharge  upon  lighters  as  the 
mode  of  discharge  in  this  case.  She  never  got  a  berth  along-side  a 
wharf  where  she  was  ready  to  discharge  in  any  different  manner. 
The  exceptions  of  the  charter-party  must,  therefore,  be  applied  to  the 
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mode  of  discharge  agreed  upon  and  followed  by  the  parties.  Gron- 
atadt  V.  Witkqf,  21  Fed.  Bbp.^  253,  255,  No  question  arises  as  to 
what  delays  might  have  been  experienced  in  attempting  to  unload  at 
a  berth  along-side  the  wharf;  for  the  ship  never  got  a  berth,  nor  at- 
tempted  to  get  one.  There  is  no  reason  to  suppose,  however,  that 
she  could  have  obtained  a  discharging  berth  instantly.  The  disad- 
vantage to  the  ship,  by  that  mode  of  discharge,  might  have  been 
equally  great,  since,  by  the  terms  of  this  charter,  the  lay  days  wot^ld 
begin  only  from  the  time  of  actual  readiness  to  discharge  at  the  berth. 
Cases  supra;  and  see  Bobertgon  v.  Jackson,  2  0.  B.  412;  Leidetnann 
V.  Schtdtz,  14  G.  B.  38;  Lawaon  v.  Bumeat,  1  Hurl.  &  C.  396;  KeU 
V.  Anderson,  10  Mees.  &  W.  498. 

No  evidence  being  offered  to  excuse  the  two  days'  delay  at  Cartha- 
gena,  and  the  lost  time  not  being  made  np  through  any  more  rapid 
discharge  here,  so  as  to  fall  within  the  average  clause  of  the  charter, 
the  libelants  are  entitled  to  a  decree  for  two  days'  demurrage,  and  to 
that  only,  amounting  to  £16,  with  interest  and  costs. 
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GiLLETT  V.  BOWEN. 

{Circuit  Court,  D.  Colorado.  1685.) 

1.  CoHPORAflONS  —  TkUBT  RELATIONS  BETWEEN  OFFICERS  AND  CORPORATION  — 

Stockholders. 

While  tbe  offlcera  oi  a  corporation  occupy  trust  relations  to  it,  and  in  the 
foithful  performance  of  such  trusts  they  would  indirectly  subserve  the  interests 
of  other  stockholden,  trust  relations  to  the  corporation  do  not,  as  to  the  stock- 
holders, create  trust  relations  iater  seae, 

2.  Bavb— Trdbt  not  Shown — £riDEitcB. 

On  examination  of  the  eridence  in  this  case,  hfld,  that  no  trust  as  between 
the  parties  is  shown,  and  that  the  fraud  chaigod  is  not  proven. 

In  Equity. 

L.  S.  Dixon  and  Tkos.  Macon,  for  complainant. 
Decker  <&  Yonley,  for  defendants. 

Bbbwer,  J.  Oat  of  the  tangled  and  Tolaminoas  testimony  in  this 
case  I  have  deduced  these  facts : 

(1)  In  August,  1875,  the  San  Jnan  Consolidated  Mining  Company 
yrtks  oi^anized  as  a  corporation,  under  the  laws  of  the  territory  of 
Colorado,  with  a  capital  stock  of  20,000  shares  of  $100  each ;  the  cor- 
poratora  being  the  complainant,  the  defendants  Bowen  and  Tankers- 
ley,  and  George  M.  Binckley.  Ta  this  corporation  these  several  cor- 
porators conveyed  certain  mining  claims  and  properties  owned  by 
them,  receiving  in  payment  therefor,  each,  3,875  shares  of  the  stock. 
Subsequently,  and  during  the  fall  of  that  year,  the  remaining  4,550 
shares  were,  with  the  exception  of  five  shares,  issued  to  defendant 
Bowen  and  others  for  the  purchase  of  other  mining  properties.  The 
four  corporators  above  named  constituted  the  first  board  of  directors. 
Defendant  Tankersley  was  president;  Binckley,  vice-president ;  com- 
plainant, superintendent;  and  defendant  Sowen,  secretary  and  treas- 
urer. These  officers  remained  'nnchanged  daring  the  transactions 
which  form  the  basis  of  this  litigation.  While  the  stock  of  this  cor- 
poration was  large,  yet,  until  1880,  its  value  was  wholly  speculative, 
a  mere  gaesa  at  the  andiscovered  bowels  of  the  hills,  so  much  ao  that 
in  1879  defendant  Tankersley  sold  to  defendant  Bowen  8,800  shares, 
and  a  note  of  $6,000,  given  by  the  corporation,, for  $1,000. 

(2)  Whatever  trifiing  legal  business — and  it  was  but  trifling — the 
firm  of  Tankersley  &  Bowen,  or  either  of  them,  may  have  transacted 
for  complainant  and  Binckley  prior  to  the  oi^anization  of  the  com- 
pany, after  that  time,  neither  as  a  firm  nor  individually  were  they 
the  attorneys  of,  nor  did  they  occupy  confidential  relations  to,  com- 
plainant or  Binckley.  In  their  subsequent  dealings  with  each  other 
in  respect  to  stock  matters,  these  four  corporators  dealt  at  arm's 
length.  I  consider  this  an  important  fact,  for  if  defendant  Bowen, 
with  whom  this  controversy  really  is,  either  individually  or  as  a  mem- 
ber of  the  firm  of  Tankersley  &  Bowen,  was  the  attorney  of  or  occu* 
pied  other  confidential  relations  to  complainant  or  Binckley,  then  it 
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deTolves  upon  him  to  show  the  good  faith  and  sufficient  consideration 
of  the  sal^eqaeut  transaotioas,  while  if  not,  it  deTolves  upon  com- 
plainant to  show  the  bad  faith  and  lack  of  consideration.  A  good  deal 
of  testimony  was  introduced  for  the  purpose  of  showipg  such  confi- 
dential realations,  but  it  seems  to  me  of  the  weakest  and  most  friv 
clous  character.  It  is  not  pretended  that  there  was  any  formal  re- 
tainer, or  that  any  fees  were  paid.  Binckley  claims  that  he  had  paid 
Bowen  in  advuice,  in  that,  30  years  prior  thereto,  he  had,  as  editor  ol 
a  country  paper  in  Iowa,  supported  Bowen  in  a  canvass  for  the  legis- 
lature. He  seems  to  think  that  such  support  gave  him  a  permanent 
lien  on  Bowen's  professional  services,  and  established  life-long  confi- 
dential relations.  Doubtless  the  parties  were,  at  the  time,  friendly, 
and  as  friends  confided  in  each  other.  They  worked  t<^ether  in  a 
common  effort  to  develop  the  mining  properties  of  the  corporation  in 
which  they  were  stockholders.  As  officers  of  the  corporation,  they 
occupied  trust  relations  to  it,  and  in  the  faithful  performance  of  such 
trusts  they  would  indirectly  subserve  the  interests  of  the  other  stock- 
holders. But  trust  relations  to  the  corporation  do  not,  as  to  the  stock- 
holders, create  trust  relations  infer  sete.  Whatever  duties  they  owed 
to  the  corporation,  as  between  themselves  they  dealt  at  arm's  length, 
and  neither  had  special  charge  of  the  other's  interests.  I  fail  to  see 
any  satisfactory  testimony  showing  that  Bowen  was  ever  employed  by 
Binckley  or  complainant,  or  ever  acted  as  an  attorney  in  respect  to 
their  stock  or  individual  properties,  or  occupied  any  other  confiden- 
tial relations  to  them  in  respect  thereto. 

(3)  On  or  about  the  twenty-eighth  of  October,  1875,  a  contract  in 
writing  was  entered  into  between  complainant,  Binckley,  and  Bowen, 
on  the  one  side,  and  Tankersley  on  the  other,  by  which,  in  considew- 
tion  of  $500,000  of  the  stock  of  said  company,  to  be  delivered  to  Tan- 
kersley by  the  other  parties,  he  agreed  to  porchase  and  put  up,  daring 
the  spring  of  1876,  on  the  property  ol  said  company,  a  lO-stamp  mill 
and  convey  the  same  to  the  company.  Of  this  $500,000  of  stock, 
Bowen  was  to  give  $125,000,  and  Binckley  and  complainant  the  rest, 
in  equal  proportions.  At  the  time,  or  within  two  or  three  days  there- 
after, Binckley  and  complainant  gave  $375,000  in  stock  to  Tankersley, 
and  this  stock  is  the  subject  of  the  present  controversy.  Now,  what 
was  the  effect  of  this  contract  as  to  the  title  to  this  stock  ?  Obviously 
to  vest  it  absolutely  in  Tankersley .  He  did  not  hold  it  as  trustee.  It 
was  not  placed  in  his  hands  to  be  used  by  him  as  their  agent  in  pro- 
curing the  milt.  It  was  given  to  him  in  eonsideraticm  of  his  procur- 
ing the  mill.  It  was  payment  in  advance.  They  relied  on  his  prom- 
ise, and  if  he  failed  to  perform  that  promise  their  recourse,  or  that  of 
the  company,  the  beneficiary  in  the  contract,  was  not  upon  the  stock, 
but  against  him.  This  is  the  fair  interpretation  of  the  contract  as, 
in  the  bill  of  complaint,  it  is  charged  to  have  been  made.  It  is  true, 
complainant  and  Binckley  say  that  they  understood  that  Tankersley 
was  to  return  the  stock  if  he  failed  to  procure  the  mill,  and  Tankers- 
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ley  says  ihat  vhen  he  got  from  them  the  stock,  two  or  three  Slajs  after 
the  oontrsct,  be  promised  to  return  it  if  be  did  xkot  get  the  mill.  But 
this  arrangement,  if  made,  was  an  after  agreement,  not  a  part  of  the 
original  contract,  and  unknown  to  Bowen.  So  far  as  that  contract 
is  concerned,  the  stock  was  to  be  immediately  delivered,  and  accord- 
ing to  Bowen's  testimony  was,  in  fact,  delivered  aa  payment  in  advance, 
and  the  parties  trusted  to  Tankersley's-  promiee  and  responsibility  for 
the  falfiUment  by  him  of  his  agreement. 

(4)  Soon  after  this  contract  and  the  receipt  of  the  stock,  Tankers- 
ley  went  to  Chicago  to  make  arrangements  for  the  mill.  In  so  going, 
and  while  there,  he  was  at  some  little  personal  expense,  the  amount 
of  whieb  is  not  disclosed ;  neither  is  any  repayment  of  these  expenses 
by  the  contracting  parties  or  the  company  shown,  save  as  by  the  ar- 
rangement hereinafter  mentioned.  He  did  not  in  fact  procure  any 
mill  in  Chicago,  but  about  the  ^rst  of  January,  1876,  was  noti&ed 
by  Bowen  by  telegraph  not  to  purchase  any,  because  he  (Bowen)  had 
obtained  in  Denver  a  30-stamp  mill.  He  immediately  came  to  Den- 
ver, and  there  an  arrangement  was,  on  the  third  day  of  January,  made 
between  himself  and  Bowen  on  the  one  side,  and  J.  B.  Chaffee  on  the 
other,  for  the  erection  of  a  30-stamp  mill.  The  contract  between  the 
parties  is  as  follows : 

"Exhibit  A. 

''Uemorandum  of  agreement  made  and  entered  into  this  third  day  of  Jan- 
uary, A.  I).  1876,  by  and  between  Jerome  B.  Chaffee,  of  the  city  of  Denver 
and  territory  of  Colorado,  party  of  Uie  first  part,  and  Thomas  M.  Bowen  and 
Charles  W.  Tankersley,  of  the  county  of  Kio  Grande  and  territory  aforesaid, 
parties  of  the  second  part. 

**Witnes3eth,  that  the  said  party  of  the  first  part,  for  and  in  consideration 
of  cerbun  stipulations  and  agreements  hereinafter  mentioned  and  agreed  to 
by  the  parties  hereto,  has  agreed,  and  does  by  these  presents  agree  and  bind 
himself,  to  furnish  and  er^ct,  at  a  point  to  be  selected  by  himself,  and  ap- 
proved by  the  parties  of  the  second  part,  in  the  Summit  mining  district,  in 
Bio  Grande  county,  in  the  territory  of  Colorado,  a  good  thirty-ataiup  quartz- 
mill,  complete  and  suitable  for  working  gold  ores,  with  proper  macliinery  and 
steam-power  for  operating  said  mill  and  machinery  for  saving  gold,  together 
with  a  suitable  building  to  cover  siiid  mill  and  machinery,  the  whole  to  be 
erected  and  completed  at  the  cost  and  expense  of  the  said  party  of  the  fli-st 
part  as  early  in  the  spring  and  summer  of  the  year  A.  B.  187G  iis  is  practi- 
cable, or  the  weather  will  permit. 

"It  is  further  agreed  by  and  between  the  parties  hereto  that  when  said  mill 
is  completed  and  ready  to  operate,  as  hereinbefore  mentioned,  and  in  good 
running  order,  the  said  party  of  the  first  part  shall  have,  and  hereby  has,  the 
option  to  accept  such  propositions  as  the  said  parties  of  the  second  part  may 
make,  in  full  payment  for  said  mill  and  machinery;  or,  in  case  of  refusal  to 
accept  such  proposition  or  propositions  on  the  part  of  the  said  party  of  the 
first  part,  then  the  said  party  of  the  first  part  hereby  binds  himself  to  sell  and 
deed  to  the  said  parties  of  the  second  part  all  of  said  mill  and  premises  for 
their  own  free  use  and  benefit,  upon  the  following  terms,  to-wit:  the  flrat  cost 
of  said  mill  to  be  twelve  thousand  dollars,  (S12,000,)  and  such  other  cost  as 
may  arise  in  transporting  said  mill  from  Gilpin  county  to  the  above-named 
location  In  Bio  .Grande  county,  and  also  all  cost  and  expense  in  erecting  tlie 
same,  and  putting  the  same  in  running  order,  and  completing  the  same,  and 
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also  the  bnlldfng  inclosing  the  same.  The  tenns  of  payment  to  be  as  follows, 
to-vit:  The  flist  twelve  thousand  dollars  to  be  paid  in  quarterly  payments  at 
the  end  of  each  quarter  from  tiie  day  the  said  party  of  the  tirst  part  shall  de- 
cline the  proposition  or  propositions  made  by  the  said  parties  of  the  second 
part;  the  remainder  to  be  paid  in  quarterly  payments  in  like  manner,  but  dur- 
ing the  following  year, — the  said  amounts  to  be  put  into  notes  in  amounts  cur- 
responding  with  the  payments  as  above  mentioned,  and  signed  by  the  said 
parties  of  the  second  part,  and  drawing  interest  at  the  rate  of  eighteen  per 
cent  per  annum  from  date  until  paid*  and  secured  by  trust  deed  upon  said 
mill  and  premises,  and  also  by  one^quaiter  of  the  puid-up  stock  of  the  Saii 
Juan  Consolidated  Mining  Company,  a  company  organized  under  the  laws  of 
the  territory  of  Colorado  and  owning  mining  property  in  the  said  Summit 
mining  district;  said  quarter  of  stock  in  said  company  amounting  to  five 
thousand  dollars  at  par  value;  said  stock  to  be  held  by  the  said  party  of  the 
first  part  as  additional  security  to  said  notes,  and  collateral  thereto. 

"It  is  further  agreed  that  the  said  parties  of  the  second  part  shall  furnish* 
free  of  expense,  to  the  said  party  of  the  first  part,  a  good  and  suitable  site 
upon  which  to  locate  and  erect  said  mill,  deeding  the  same  to  the  said  party 
of  the  first  part  at  or  before  the  commencement  of  erecting  the  same.  The 
said  party  of  the  first  part  agrees  ti;  keep  accurate  account  of  all  cost  and  ex- 
pense of  transporting  and  erecting  said  mill  and  building,  together  with  all 
cost  and  expense  cf  every  nature,  to  put  the  same  in  good  workiug  conditioD, 
and  exhibit  the  same,  with  all  proper  vouchei-s  attesting  the  same. 

"In  case  the  said  party  of  the  first  part  shall  elect  to  sell  the  said  mill,  as 
aforesaid,  then  said  party  shall  deliver  the  same  over  to  the  said  pai^ies  of  the 
second  part  upon  a  full  compliance  on  their  part  of  all  the  stipulationa  and 
obligations  relating  to  them  herein  contained. 

"The  proposition  referred  to  in  the  foregoing,  to  be  made  by  the  parties  of 
the  second  part,  shall  be  made  by  them  to  the  said  party  of  the  first  part  in 
writing,  and  at  or  within  ten  days  from  the  time  said  mill  shall  be  ready  to 
run.  In  case  of  neglect  or  refusal  to  make  such  proposition,  or  in  case  of  re- 
fusal on  the  part  of  said  party  of  the  first  part  to  accept  said  proposition,  then 
the  said  parties  of  the  second  part  hereby  bind  themselves  to  take  said  mill 
and  premises,  and  pay  for  the  same  upon  the  terms  herein  named,  and  to  ex- 
ecute said  notes  and  trust  deed,  and  deliver  the  same  to  the  said  party  of  the 
first  part;  and  the  said  party  of  the  first  part  shall  thereupon  deliver  peace- 
able possession  of  said  mill  and  premises  to  the  said  parties  of  the  second  part. 
In  case  said  mill  is  not  ready  to  operate  by  the  first  day  of  August,  A.  D.  1876, 
then  the  third  quarterly  payment  aforesaid  s^all  be  postponed,  and  not  become 
due  until  sixty  days  after  said  quarterly  payment  would  have  become  due  by 
the  maturity  of  said  note. 

"It  is  further  agreed  that  the  trust  deed  aforementioned  shall  provide  that 
if  default  be  made  in  any  payment  when  due  and  payable,  it  shall  render  the 
whole  amount  of  deferred  payments  due  and  payable,  and  notice  shall  be  given 
in  said  trust  deed  of  thirty  days  for  any  foreclosure.  In  case  of  neglect  or 
failure  of  either  party  to  comply  with  the  stipulations  and  conditions  herein 
mentioned,  the  other  party  shall  not  be  bound  by  this  agreement.  In  case 
of  the  death  of  either  one  of  the  parties  of  the  second  part  a  faithful  com^di- 
ance  by  the  other  shall  be  binding  upon  the  said  party  of  the  first  part. 

""Witness  our  hands  and  seals,  at  the  city  of  Denver,  Coloi-ado  territorjt 
this  third  day  of  January,  A.  D.  1876. 

".lEnoME  B.  CnAFrEE.  [Seal.* 
"TnoMAS  M.  BowEN.  Seal. 
"Chas.  W.  Taneersley."  [Seal.; 

On  the  next  day  the  stock  named  in  said  ^eement^  to-wit,  $500,- 
000,-9375,000  of  which  was,  by  the  admiBsioss  in  the  pleadings. 
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the  atoek  in  oonirorersy, — was  tarned  over  to  Chaffee,  and  tbe  follow- 
ing receipt  therefor  given : 

"Exhibit  B. 
"(In  duplicate.) 

"Received  ot  Thomas  M.  Bowen  and  Charles  W.  Tankeraiey  five  thousand 
shares,  of  one  hundred  dollars  each.  (6500,000.)  of  the  stock  of  the  San  Juan 
Ck>naolidated  Mining  Company,  to  be  accepted  as  their  proposition  to  me,  its 
mentioned  in  an  agreement  dated  January  3,  A.  D.  1876,  between  them  and 
invself,  or  to  be  held  by  me  as  ttie  collateral  security  mentioned  in  said  agree-  v 
ment  for  tbe  payments  from  said  Bgvleu  and  Xankersley  to  myself,  as  I  may 
elect  to  decide.  J.  B.  Cuaffee. 

"Denver,  January  4,  1876." 

It  will  be  noticed  that  this  contract  was  not  made  between  Chaffee 
and  the  company,  bnt  between  him  and  Tankersley  and  Bowen.  The 
latter  were  not  anthorized  by  the  company  to  make  any  such  contract ; 
did  not  assnme  to  act  for  the  company  in  respect  to  it;  and  were  per- 
sonally entitled  to  all  the  benefit,  and  liable  for  all  the  obligations, 
thereof.  In  short,  it  was  a  purely  personal  contract  between  them 
and  him.  Whether  they  should  turn  it  over  to  the  company,  and  if 
so,  npon  what  terms,  were  matters  to  be  decided  subsequently,  and 
upon  proper  arrangements  with  the  company.  The  fact  that  they 
were  officers  of  the  company  gave  it  no  claim  upon  the  contract. 

(5)  Soon  after  making  this  contract  Bowen  and  Tankersley  returned 
to  Del  Norte  and  advised  complainant — Binckley  being  away — of  its 
terma.  During  tbe  spring  and  summer  of  1876,  Chaffee  proceeded 
with  his  contract,  removed  the  mill  to  San  Juan  county,  and  erected 
it  on  ground  belonging  to  the  company.  Obviously  all  parties  as- 
sumed that  the  mill  was  to  become  the  property  of  the  company,  and 
that  it  was  to  provide  for  payment  of  the  contract  price.  Yet  Chaffee 
had  not  agreed  to  accept  the  company  as  purchaser,  and  Bowen  and 
Tankersley  had  not  turned  the  contract  over  to  the  company.  They 
were  waiting  to  make  something  out  of  tbe  transaction  for  themselves 
personally.  About  the  first  of  July,  1876,  Chaffee  came  to  Del  Norte, 
the  mill  being  nearly  completed,  to  arrange  for  payment.  The  cost 
of  removal  and  erection  was  found  to  be  $1^0,000,  which,  with  $12,- 
000,  the  first  cost,  made  $32,000  due  Chaffee.  The  situation  was  as 
follows:  Tbe  company  had  entered  into  no  contract  and  made  no 
promises.  Tankersley  had  contracted  with  Bowen,  Binckley,  and  the 
complainant  to  put  up  a  lO-stamp  mill,  and  received  from  tbem  $500- 
000  in  stock  as  payment  in  advance.  He  bad  put  up  no  lO-stamp 
mill.  The  company  was  the  beneficiary  in  this  contract.  Chaffee 
had  contracted  with  Bowen  and  Tankersley  to  put  up  a  30-stamp  mill, 
and  convey  the  same  to  them  for  $32,000,  secured  by  their  notes  and 
deed  of  trust  upon  the  mill  and  mill-site,  and  also  by  $500,000  in  stock 
of  the  company.  This  stock  he  then  held,  it  being  the  stock  delivered 
to  Tankersley  under  his  oontraot.  The  mill  had  been  put  up  on 
ground  belonging  to  the  company.    After  considerable  negotiation  it 
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was  agreed  between  Chaffee,  Bowen,  and  Tankersley  thai  the  mill 
should  go  to  the  company;  that  a  deed  of  trust,  on  the  entire  prop- 
erty of  the  company  should  be  executed  to  secure  $32,000  of  notes 
of  the  company  payable  to  Chaffee;  that  Chaffee  should  take,  in  full 
payment  of  bis  claim,  $20,000  of  these  notes,  and  the  $500,000  of 
stock  then  in  his  hands  as  collateral;  and  that  $12,000  of  the  notes 
should  be  given  to  Tankersley  to  be  divided  between  him  and  Bowen 
in  consideration  of  their  turning  the  benefit  of  their  contract  over  to 
the  company,  and  in  payment  for  their  aervices  in  the  matter;  and 
that  10  of  the  stamps  in  the  SO-stamp  mill  should  be  accepted  by  the 
company,  the  beneficiary,  as  a  full  discharge  and  satisfaction  of  the 
Tankersley  contract.  It  is  true,  Tankersley  denies  any  knowledge  of, 
or  participation  in,  any  such  arrangement;  but  the  testimony  over- 
whelmingly proves  that  his  denial  is  not  to  be  believed;  that  the  ar- 
rangement was  made  as  above  stated;  and  that  he  was  a  party  to  it; 
and,  further,  that  he  received  and  retained  $(1,000  of  tbe  notes,  and 
afterwards  surrendered  them  to  the  company  and  received  new  notes 
therefor,  the  latter  being  the  notes  which,  with  his  stock,  he  sold  to 
Bowen  in  1879.  In  addition  to  the  positive  testimony  of  witnesses, 
reference  maj  be  made  to  the  novation  contract  signed  by  Cliaffee. 

"ExraBiT  C. 

"Elnow  all  men  by  these  presents,  that,  whereas,  on  the  third  day  of  Janu- 
ary, 1876,  Jerome  B.  Chaffee  entered  into  a  contract  with  Thomas  M.  Bowen 
and  Chas.  W.  Tankersley  for  the  erection,  in  the  Summit  mining  district, 
Rio  Grande  county,  Colorado,  of  a  thirty-stamp  quartz-mill,  complete,  with 
machinery  and  steam-power  for  running  the  same;  and,  whereas,  it  has  been 
agreed  by  and  between  said  parties  that  said  mill,  machinery,  and  power  shall 
be  trausferi-ed  and  conveyed  to  the  San  Juan  Ci>usolidated  Mining  Company 
direct  from  said  Chaffee  upon  thefollowing  terms,  to-wit:  One-third  of  said 
mill,  machinery,  and  steam-power  being  to  satisfy  and  fill  a  certain  contract 
existing,  whereby  said  Chas.  W.  Tankersley  agreed  to  erect  on  the  property 
of  said  company  a  ten-stamp  quartz-mill,  for  which  said  one-third  of  said 
thirty-stamp  mill,  machinery,  and  steam-power  it  is  agreed  that  said  Chaftee 
shall  receive  in  full  payment  therefor  the  8500,000  of  full-paid  non-assessable 
stock  of  the, said  San  Juan  Consolidated  Mining  Company,  now  in  his  hands, 
received  by  him  from  said  Bowen  and  said  Tankersley,  under  said  contract, 
dated  January  3,  A.  D.  1876;  and  for  this  other  two-thirds  of  said  mill,  ma- 
chinery, and  steam-power,  the  board  of  trustees  of  said  company  has  agreed  to 
pay  said  ChatTee  the  sum  of  S32,00(),  payable  in  installments,  and  represented 
by  eight  promissory  notes,  secured  by  deed  of  trust  on  the  whole  of  said  thirty- 
stamp  mill,  and  the  property  of  said  company:  now,  therefore,  in  consider* 
ation  of  the  premises  and  such  novation,  and  the  sum  of  one  dollar,  paid  by 
said  parties  each  to  the  other,  it  is  mutually  understood  and  agreed  that,  by 
the  agreements  hereinbefore  set  forth,  the  said  contract  between  the  said 
Chaffee  and  the  said  Bowen  and  Tankersley,  dated  January  3,  A.  D.  1876,  is 
fully  complied  with  and  satisfied,  and  each  of  the  parties  thereto  are  hereby 
fully  released  in  the  premises. 
"In  witness  whereof,  we  hereto  set  our  hands  and  seals  this  day  of 


A.  D.  1876.  J.  B.  Chaffee, 


Seal. 
Seal. 
Seal. 
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— And  to  the  bill  of  sale  signed  by  Boweh  and  Tankersley,  and  writ- 
ten on  the  baok  of  the  receipt  given  by  Chaffee  in  January,  of  the 
stock  as  collateral,  which  bill  of  sale  reads  as  follows  t 

**We  have  sold  the  whole  of  the  stock  mentioned  in  tbla  receipt  to  Jerome 
B.  Chaffee  in  payment  for  the  30-3ttimp  mill. 


It  is  not,  60  far  as  the  controversy  between  complainant  and  Bowen 
is  concerned,  very  material  whether,  as  an  independent  fact,  Tan- 
kersley  was  party  to  this  arrangement  or  not.  The  significance  of 
the  testimony  in  respect  thereto  is  this :  The  complete  overthrow  of 
Tankersley's  testimony,  coupled  with  the  obvious  fact  that,  though  ■ 
nominally  a  defendant,  he  is  really  the  suggester  and  promoter  of  this 
snit,  casts  large  discredit  on  his  entire  testimony.  In  whatever  of 
wrong  was  done  to  complainant  and  Binckley  he  was  equally  guilty 
with  Bowen,  and  his  apparent  disclosures  do  not  spring  from  any  hon- 
est desire  to  make  atonement  therefor,  but  from  unworthy  motives  as 
against  Bowen.  Under  such  circumstances  a  court  may  well  be  ex- 
cused for  placing  little  reliance  upon  his  testimony. 

(6)  In  pursuance  of  this  arrangement,  on  the  sixth  of  July,  1876, 
a  meeting  of  the  directors  of  the  company  was  held,  the  complainant 
being  present,  and  a  resolution  passed  directing  the  issue  of  $32,006 
in  notes,  and  the  execution  of  a  deed  of  trust  upon  the  property  of  the 
company  as  security  therefor.  And  on  August  IBth  a  meeting  of  the 
stockholders  was  also  held,  at  which  complainant  was  also  present, 
and  at  which  three  resolutions  were  passed,  the  complainant  voting 
for  all  of  them;  the  first  authorizing  the  notes  and  deed  of  trust  as 
above,  and  the  third  reading  as  follows : 

"Resolved,  third,  that  the  thirty-stamp  mill  complete,  including  crusher, 
transferred  to  this  company  by  Jerome  B.  ChaRee,  Includes  the  ten^tamp 
mill  agreed  to  be  erected  by  Ghaclea  W.  Tankeraley;  and  the  said  Tankersley 
is  hereby  fully  receipted,  and  a  full  compliance  with  said  contract  on  his  part 
is  hereby  acknowledged;  and  that  the  832,000  of  notes  executed  and  delivered 
to  Jerome  B.  Chaffee  shall  be  deemed  and  held  full  payment  for  the  other 
twenty  stamps,  power,  and  machinffly  for  running  twenty  stamps  of  same  in- 
elnded  in  said  thirty-stamp  mill,  the  purchase  whereof  Is  hereby  expressly 
authorized,  ratified,  approved,  and  confirmed." 

Thereafter  the  notes  and  deed  of  trust  were  executed ;  Cha£Fee  re- 
ceived $20,000 ;  Tankersley,  $12,000;  $6,000  of  the  latter  Tankersley 
gave  to  Bowen,  and  with  this  and  a  note  of  his  own  of  $4,600,  the 
latter  purchased  the  $500,000  of  stock  from  Chaffee.  The  stock  thus 
passed  into  Bowen's  hands,  and  was  afterwards  sold  by  -him.  The 
complainant,  having  bought  out  Binckley,  now  claims  that  of  this 
stock  $375,000  was  theirs  when  pledged,  in  the  first  instance,  to  Chaf- 
fee; that  no  change  in  that  respect  was  made  with  their  knowledge 
or  assent,  and  that  Bowen,  buying  from  Chaffee,  simply  bought  from 
a  pledgee  with  notice  of  the  pledge ;  and  the  $32,000  of  notes  secured 
by  this  pledgee  having  been  paid  by  the  company,  they  are  reinvested 


fSigned] 
'  August  16, 1676. 


"Thomas  M.  Bowen'. 

GUAS.  W.  TAKK£R8L£V..' 
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with  full  title;  and  that  he  must  respond  to  them  for  the  value  of  this 
stock  of  theirs  which  he  has  ooaverted. 

Obvioaaljthe  pivotal  question  now  is  as  to  their  knowledge  of  and 
assent  to  the  arrangement  above  named,  or  at  least  so  much  thereof 
as  surrendered  their  stock  in  consideration  of  what  was  received  by 
the  company.  And  this  question  is  very  doubtful.  I  have  had  little 
trouble  in  tracing  the  course  of  events  up  to  this  point,  but  upon  this 
I  am  much  at  a  loss  to  determine  the  real  truth.  Both  Biuckley  and 
the  complainant  testified  that  they  knew  nothing  of  any  such  arrange- 
ment; that  they  were  informed  of  the  contract  of  January  3d,  and 
that  the  stock  had  been  put  up  as  collateral;  and  never  knew  of  any 
change.  Bowen,  on  the  contrary,  testifies  that  they  were  both  informed 
of  the  change,  and  assented  to  it.  He  does  not  claim  that  they  were 
told  of  the  manner  in  which  the  stock  and  notes  were  divided  be- 
tween Chaffee,  Tankersley,  and  himself;  that,  he  testifies,  he  consid- 
ered a  private  matter  between  the  three,  in  which  they  had  no  interest, 
but  that  they  were  fully  informed  that  10  stamps  of  the  Chaffee  mill 
were  to  be  taken  by  the  company  as  a  full  performance  by  Tankersley 
of  bis  contract,  and,  of  course,  if  his  contract  was  performed,  he  was 
entitled  to  retain  the  stock. 

When  there  is  such  a  direct  contradiction  in  the  testimony  of  the 
parties  interested,  we  must  look  at  their  conduct  and  the  surrounding 
circumstances  to  ascertain  the  truth.  These  matters,  I  think,  plainly 
tend  to  sustain  Bowen's  testimony,  and,  while  I  may  not  notice  all,  1 
will  mention  some  that  have  forcibly  impressed  me.  And  Jirgi,  it  must 
be  borne  in  mind  that  the  arrangement  was  in  fact  made  as  stated; 
the  third  resolution  passed  at  the  stockholders'  meeting,  and  for  which 
complainant  voted.  They  had  agreed  to  give  and  had  given  this  stock 
to  Tankersley  upon  his  agreement  to  put  up  a  lO-stamp  mill.  Of 
course,  when  he  performed  this  contract,  even  if  the  stock  was  put  in 
his  hands  simply  in  trust,  as  complainant  and  fiinokley  claim,' the 
stock  became  his  absolutely.  Their  title  to  the  stock,  their  right  to 
its  return,  their  interest  in  it,  was  then  wholly  gone.  And  in  this 
^  condition  complainant  votes  for  a  resolution  which,  after  referring  to 
the  lO-stamp  mill  contract,  reads  that  "Tankersley  is  hereby  fully  re- 
ceipted and  a  full  compliance  with  said  contract  on  his  part  is  hereby 
acknowledged."  How  any  person  of  ordinary  intelligence  could  Jiave 
assented  to  such  a  resolution,  and  still  supposed  that  that  contract 
was  to  be  considered  as  unperformed  and  set  one  side,  and  the  origi- 
nal owners  of  the  stock  reinvested  with  title  thereto,  is  difficult  of  com- 
prehension. Grant  that  it  might  have  been  fuller  and  more  specific, 
might  have  stated  that  the  original  donors  of  the  stock  surrendered 
-the  same  and  all  their  claims  thereto  to  Tankersley, — and  still  the 
import  would  have  been  the  same,  and  the  meaning  but  little  more  ob- 
vious. Full  compliance  with  the  contract  is,  in  terms,  admitted. 
Full  compliance  divested  them  of  all  claims  to  the  stock ;  and  yet  now 
they  say  that  they  supposed  all  the  time  that  the  stock  was  theirs. 
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Again,  they  knew  that  Tankersley  mnst  have  been  to  some  expense 
by  reason  o(  his  trip  to  Chicago.   Whether  they  knew  all  the  expense 
to  which  he  had  gone,  is  uncertain.    But  they  nowhere  pretend  to 
have  reimbursed  or  offered  to  reimburse  him  these  expenses.    Can  it 
be  that  they  supposed  Tankersley  was  so  f^enerons  as  to  donate  these 
expenses?  It  is  true  that  in  January,  1877,  a  year  after  the  Chicago 
trip,  the  company  allowed  Tankersley  a  few  hundred  dollars  for  money 
advanced  by  him,  above  the  $6,000  in  notes  heretofore  referred  to, 
and  it  is  possible  that  this  allowance  was  for  these  expenses,  but  the 
testimony  fails  to  show  that  it  was.    Again,  if  this  stock  was  still 
theirs,  why  should  they,  owning  less  than  half  tbe  stock  in  the  com- 
pany, advance  three-fourths  of  the  plec^e.   And  when,  as  they  soon 
did,  they  parted  with  substantially  all  the  rest  of  the  stock  owned  by 
them,  why  did  not  they  insist  that  Tankersley,  who  had  put  up  noth- 
ing in  this  pledge,  should  put  up  $125,000,  and  thus  release  to  them 
for  disposal  a  like  «mount  ?   Still  again,  a  very  natural  inquiry  which 
suggdsts  itself,  and  it  would  seem  must  have  occurred  to  complainant, 
iSf  of  what  special  advantage  was  the  stock  as  collateral  when  a  deed 
of  trust  on  the  entire  property  was  held?    The  latter  took  all,  while 
the  former  only  covered  a  part.    I  do  not  mean  that  the  stock  did 
not  have  some  special  value  in  view  of  the  ease  with  which  it  could 
be  disposed  of  and  its  proceeds  applied  on  the  debt,  but  that  was  a 
value  more  easily  appreciated  by  a  shrewd  and  speculative  bnsiness 
man  than  by  one  uneducated  and  ignorant ;  and  an  effort  is  made  to 
picture  tbe  complainant  and  Binckley  as  of  the  latter  class. 

But  further,  and  very  strongly,  the  subsequent  conduct  of  the  com- 
plainant and  Binckley  indicates,  to  my  mind,  that  they  understood 
that  they  had  given  up  this  stock.  Within  a  few  months  both  left 
the  San  Juan  country,  having  disposed  of  substantially  all  the  "other 
stock  owned  by  them  in  the  county;  and  from  that  time  on  until 
about  the  commencement  of  this  suit,  in  1883,  they  acted  as  though 
they  had  no  interest  in  the  company.  They  moved  from  place  to 
place,  never  apparently  concerning  themselves  with  any  of  the  affairs 
of  the  company,  having  no  correspondence  with  its  officers,  and  acting 
towards  it  as  any  stranger  might  be  expected  to  act.  Statements  of 
complainant  are  testified  to — some  of  which  he  denies,  and  some  he  at- 
tempts to  explain — which  emphasize  bis  belief  that  he  had  no  remain- 
ing interest  in  the  company.  When  this  conduct  is  placed  along  with 
the  fact  that  in  the  fall  of  1870*a  rich  deposit  was  discovered,  and  tbat 
in  1880  and  1881  over  $300,000  was  taken  from  the  mine, — a  fact  not 
concealed,  but  notorious, — one  is  forced  to -the  belief  that  they  sup- 
posed they  had  no  further  interest  in  the  mine,  and  that  want  of  inter- 
est must  have  resulted  from  their  having  given  tip  the  stock  in  contro- 
versy, as  defendant  Bowen  testifies,  or  from  a  belief  that  the  pledgee 
had  disposed  of  it  to  pay  his  claim.  If  the  latter  was  the  truth,  it  seems 
to  me  that,  beyond  question,  inquiry  would  have  been  made.  No  man, 
especially  no  poor  man,  as  each  of  the  parties  was,  will  remain  silent 
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when  a  possibility  of  wealth  belonging  to  him  is  snggested.  In  short, 
for  I  do  not  care  to  protract  this  opinion,  I  cannot  reconcile  voting  for 
this  resolation,  and  the  subsequent  indifference  of  the  parties  to  the 
prospects  and  affairs  of  the  company,  with  (heir  present  claim  that 
they  never  knew  nor  assented  to  the  giving  up  of  this  stock.  It  is 
not  in  accord  with  my  convictions  as  to  the  probable  conduct  of  ordi- 
nary men;  and  here  I  refer  to  what  I  said  in  the  opening  of  thisoptu- 
ion,  that,  there  being  no  confidential  relation  between  Bowen  and  the 
complainant  or  Binckley,  it  devolves  upon  the  complainant  to  prove 
that  Bowen's  conduct  was  wrongfai,  and  not  upon  Bowen  to  prove 
that  it  was  rightful.  Doubts  in  the  matter  are  to  be  resolved  against 
the  complainant.  One  thing  more  I  should  mention;  I  have  spoken 
of  complainant  and  fiinckley  as  though  they  occupied  the  same  posi- 
tion as  developed  in  the  testimony.  This  is  not  strictly  true.  Com- 
plainant was  present  at  the  directors'  and  stockholders'  meeting; 
Binckley  was  not.  The  former's  relations  to  the  actual  management 
of  the  affairs  of  the  company  seems  to  have  been  more  intimate  than 
the  latter's.  And  still,  if  I  may  so  define  it,  it  seems  to  me  that 
Bowen  and  Tankersley  occupied  one  relation  to  the  company  and  these 
transactions,  while  complainant  and  Binckley  occupied  another  and 
partially  antagonistic;  and,  further,  that  the  relations  between  the 
two  latter  seem  to  have  been  such  that  it  is  only  fair  to  presume  that 
what  one  knew  and  assented  to  the  other  did  also.  Hence  I  have  not 
distinguished  between  them,  but  have  spoken  of  them  as  agreeing  in 
knowledge  and  action.  I  do  not  know  that  I  can  add  anything  more 
to  express  my  eonelusions,  or  the  reasons  therefor,  unless  I  were  to  go 
into  tiie  mere  details  of  the  testimony,  and  that  would  be  a  protracted 
and  useless  labor.  My  conclusion  therefore  is  that  the  wrong  charged 
npon  the  defendant  Bowen  is  not  proved.  Of  course,  in  the  view  I 
have  taken,  the  matter  of  amendment  to  the  answer  is  immaterial. 
A  decree  will  be  entered  dismissing  the  bill. 


Clatbrook  and  others  v.  Gitt  of  Owensbobo  and  others. 

(Circuit  Court,  D.  Kentucky.    March  8,  1884.) 
1.  COKBTTTUTIONAI.  LAW— AcT  DiBCRIMINATrRa  BETWEEN  WHITB  AKB  BLACK  Of  I 

DiBTKiBuxroN  OP  School-Fdnd  Void.  ' 

Former  opinion,  16  Fed.  Rep,  297,  adhered  to. 
2  Same— Mandatory  Injunctiok. 

The  Unit«d  States  circuit  court  for  the  district  of  Kentucky  has  no  power  to 
Issue  a  mandatory  injunction  requiring  a  distribution  of  the  money  raised  from 
taxation  for  public  schools,  under  the  acta  of  the  Kentucky  legislature  passed 
in  ItiSl,  as  there  Is  no  authority  in  said  act  for  such  distribution,  and  complain- 
ants have  no  contract  which  the  court  can  enforce  by  afflrmative  reUeL 

In  Equity^ 
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Baghy  <£  Marshall,  for  complainants. 
Sweeney,  Owen  <&  Ellis,  for  defendants. 

Babr,  J.  This  case  is  before  me  on  the  merits,  and  after  a  care- 
fnl  consideration  of  the  argaments  presented  by  the  learned  counsel 
representinii;  the  defendants^  I  see  no  reason  to  change  the  views 
expressed  in  the  opinion  filed  when  the  temporary  injunction  was 
granted.  The  schools  organized  and  sustained  in  Owensboro,  under 
the  act  of  1871  and  its  amendments,  are  in  fact  and  in  law  part  of 
the  common-school  system  of  this  state.  They  may  be  called  "pub- 
lic schools,"  bat  this  makes  no  difference.  These  schools  are  com- 
mon alike  to  all  white  children  of  school  age,  and  are  sustained  by 
taxation.  Taxation  to  sustain  schools  is  permitted  because  the  edu- 
cation of  the  children  of  a  state  is  a  recognized  governmental  purpose. 
If  the  state  can  constitntionally  exclude  colored  children  from  all  bene- 
fits arising  from  this  tax,  levied  as  it  is  for  a  governmental  purpose, 
because  white  people  pay  the  tax,  there  is  no  good  reason  why  the 
state  may, not  limit  and  distribute  the  benefit  of  government  in  every 
respect  according  to  race  or  color,  and  in  proportion  to  the  taxes  paid 
by  each  race  or  color.  This  discrimination  in  the  benefit  of  the  taxes 
raised  under  the  act  of  1871  is,  I  think,  denying  colored  children  of 
Owensboro  the  equal  protection  of  the  law,  and  within  the  inhibition 
of  the  fourteenth  amendment  to  the  federal  constitution. 

The  affidavits  which  were  before  me  when  the  temporary  injunction 
was  granted,  proved  that  there  were  about  500  colored  children  of  the 
school  age,  and-  about  800  white  children  of  that  age,  in  the  city  of 
Owensboro;  but  the  depositions  now  in  the  record  show  that  this  was 
a  mistake.  The  evidence  now  in  would  indicate  there  was  in  1883 
one  colored  child  of  the  school  age  in  said  city  to  three  white  chil- 
dren of  that  age;  hence,  if  the  funds  arising  from  taxes,  raised  under 
both  the  act  ^f  1871  and  the  act  of  1881,  were  distributed  between  the 
colored  and  white  children  of  the  school  age,  it  would  be  about  one 
dollar  to  the  colored  schools  to  every  three  dollars  to  the  white  schools. 
If  this  court  had  the  power  to  issue  a  mandatory  injunction  requiring 
a  distribution  of  the  money  raised  from  this  tax,  it  should  take  into 
consideration  the  sums  received  by  the  colored  schools  under  the  act 
of  1881.  But  after  a  careful  consideration  of  the  question  I  cannot 
satisfy  myself  that  the  court  has  authority  in  this  action  to  order  the 
payment  of  any  part  of  the  money  raised  by  and  under  the  act  of 
1871  to  complainants,  or  to  the  trustees  of  the  colored  schools  of 
Owensboro.  The  difficulty  in  the  way  of  granting  such  affirmative 
relief  is  that  there  is  no  legislative  enactment  authorizing  such  a  use 
of  any  part  of  the  money  raised  under  this  act,  neither  have  the  com- 
plainants, or  those  they  represent,  any  contract  right  which  this  court 
can  enforce  in  this  action  by  affirmative  relief. 

It  may  be  that  the  entire  act  of  1871,  and  amendments,  is  uncon- 
stitutional,— a  question  not  now  decided.  But  if  it  be  assumed  that 
the  state  can  constitutionally  levy  the  same  rate  of  tax  upon  colored 
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and  white  people  by  separate  and  distinct  acts,  as  has  been  done 
under  the  acts  of  1871  and  1881,  and 'that  the  only  objection  to  the 
act  of  1871  is  that  the  benefits  arising  from  the  taxes  raised  are 
confined  to  the  white  race,  and  that  the  other  parts  of  this  act  re- 
main in  full  force,  how  is  this  conrt  to  administer  this  fund  with- 
out legislative  authority,  or  contract  right?  It  is,  however,  the  right, 
as  well  as  the  duty,  of  this  court  to  declare  a  legislative  enactment 
unconstitutional  if  it  be  unconstitutional,  and,  in  a  proper  ease,  en- 
join persons  from  acting  under  the  authority  of  such  an  act. 

The  bill  prays  that  on  final  hearing  the  defendants  be  adjudged 
and  decreed  to  distribute  the  taxes,  arising  from  this  levy  for  school 
purposes,  under  the  act  of  1871,  in  accordance  with  law  and  equity, 
and  for  all  proper  relief  in  the  mean  time;  and  for  a  restraining  order, 
preventing  the  payment  out  of  any  money  raised  under  this  hiw  for 
school  purposes.  The  temporary  injunction  restrained  the  city  of 
Owensbord  from  paying  out  a  certain  proportion  (5-13th)  of  the  money 
raised  for  school  purposes  under  this  law,  upon  the  idea  that  this 
would  fully  protect  any  right  complainants  might  sustain  upon  final 
hearing;  and  I  understand  from  the  manner  which  the  case  has  been 
prepared  and  argued  by  counsel  representing  complainants  that  if 
"bomplainants  cannot  get  from  this  court  an  affirmative  order  distribut- 
ing to  the  colored  schools  of  Owensboro  a  part  of  this  fund,  they  do  not 
desire  an  injunction  prohibiting  the  payment  of  all  of  the  money  raised 
under  the  act  of  1871,  but  only  such  a  proportion  as  would  cover  the 
proportion  which  the  colored  school  would  receive  were  there  a  divis- 
ion according  to  the  number  of  childreq  of  school  age.  If  I  am  cor- 
rect in  this,  complainants  may  have  a  decree  enjoining  and  restrain- 
ing the  proper  parties  from  applying  to  the  use  of  the  schools  organ- 
ized for  and  at  which  white  children  only  are  allowed  to  attend  one- 
fourth  of  the  money  heretofore,  or  which  may  be  hereafter,  collected 
under  the  authority  of  the  act  of  1871  and  its  amendihents.  This 
decree  will  not  apply  to  money  raised  and  paid  out  prior  to  the  tem- 
porary injunction,  and  will  leave  undisturbed  the  other  three-fourths 
of  the  money  raised  under  said  act.  If,  however,  counsel  for  com- 
plainants think  they  are  entitled  and  desire  an  injunction  restraining 
the  collection  or  payment  of  any  taxes  under  this  act  of  1871,  they 
must  give  notice  to  the  opposite  counsel,  and  I  will  hear  an  argument 
upon  this  question  either  by  brief  or  orally,  or  both,  as  either  counsel 
may  wish. 

See  £/.  8.  V.  Btmtin,  10  Fed.  Eep.  730  and  note,  737.— [Ed. 
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MuBFHY  V.  Wbstern  &  A.  B.  B.  and  others. 


(Oireuit  Omart,  B.  D.  Tennaaee,  8.  D.   April  Term,  1685.) 


1.  CARRIBRS  of  PASBBireEBB— SBPAnATION  OF  FASSRKaBRa  ON  ACCOUNT  OP  COLOR. 

A  railroad  corapaay  may  set  apart  certain  cars  to  be  occupied  by  white  peo- 
ple, and  certain  cars  to  l^e  occupied  by  colored  people;  but  if  It  charges  the 
same  fare  to  each  race  it  must  furnish  substantially  like  and  equal  accommo- 
datioos. 

2.  Same — Doty  to  Protect  pAesENGERB  froh  Inbclt  and  Injury. 

It  is  the  dot;  of  a  railroad  company  to  protect  Its  passengers  from  insult  and 
injury  so  far  as  It  can,  and  if  the  conductor  and  brakeman  on  a  train  conspire 
with  passengers  thereon  to  remove  another  passenger  who  has  a  right  to  be  on 
such  train,  or  see  such  passengers  eject  their  fellow- passenger,  and  make  no 
effort  to  prevent  it,  or  moke  no  attempt  to  repair  the  mischief  by  restoring  him 
to  his  seat,  the  company  will  be  liable. 

3.  8A3CE— DtTFT  OP  PAaSBNOBB. 

While  a  railroad  company  is  held  to  a  rigid  acconntnbility  as  to  its  duties  to 
Its  passengers,  a  passenger  is  required  to  demean  himself  In  such  a  way  as  not 
to  be  offensive,  vulgar,  obscene,  or  coarsely  disagreeable  to  his  fellow-passengers, 
or  expose  them  to  suffering  or  danger ;  and  if  he  fall  in  these  respects  he  may 
be  removed  by  the  tr^in-men  from  the  bain ;  and  in  such  removal  they  may 
use  OS  much,  and  no  more,  force  as  is  necessary  to  his  removal. 

4.  Same— LiABtLtTY  op  PAsraMQXB  por  Tobt. 

A  passenger  who  enters  a  car  and  forcibly  ejects  a  fellow-passenger  there- 
from  is  liable  therefor. 

5.  Saue — Measure  of  Damages  for  Ejection  frou  Train. 

If  a  colored  man  enters  a  car  set  apart  for  white  people  with  knowledge  of 
that  fact,  so  that  he  may  be  removed  from  the  car  and  train  for  the  purpose  of 
bringing  suit  for  damages  against  the  railway  company  for  such  removal,  the 


liberal  and  exaggerated  compensation  for  his  mental  sitfferings ;  but  if  no  such 
intention  appears,  he  may  be  allowed  full  and  lil>eral  compensation  for  his  suf- 
ferings and  other  injuries,  and  such  sum  as  punitive  damages  as  the  jury  may 
think  right  in  preventing  the  recurrence  of  the  like  mischief. 

Charge  to  Jtir;. 

W.  J.  Clift  aud  Wheeler  d  Marshall,  for  plaintifiF. 

Clift,  Bates  Jt  Cooke,  for  defendants. 

Key,  J.,  {orally.)  In  order  to  be  prepared  to  decide  legal  contro- 
versies justly,  the  jndge  and  the  members  of  the  jury  should  be  care- 
ful to  avoid  the  influence  of  partiality  or  prejudice.  We  belong  to 
the  vhite  race,  while  the  plaintiff  is  a  colored  man.  During  the  en- 
tire period  of  our  recollection  there  have  been  bitter  controversies 
and  conflicts  over  the  condition  and  circumstances,  and  rights  of  the 
colored  race  in  this  country.  From  these  much  bad  blood,  hostile 
feeling,  and  prejudice  have  resulted.  Indeed,  race  prejudice,  in  all 
ages,  and  in  all  parts  of  the  earth,  has  been  the  fruitful  Bource  of 
animosity  and  war.  On  the  other  hand,  the  principal  defendant  is 
a  railroad,  and  in  this  state,  as  well  as  in  a  great  part  of  our  coun- 
try, railroads  have  been  the  subjects  of  much  denunciation  and  abuse, 
and  of  popular  hatred.  It  is  your  duty  to  steer  clear  of  all  these  in- 
fluences upon  one  side  as  well  as  the  other,  and  I  believe  you  will  do 
so.  The  ancients  often  painted  Justice  as  blindfolded,  so  that  parties 
could  not  be  seen,  and  holding  the  scales  with  even  hand.    So  we 


low 
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Bbould  be  carefal  not  to  know  the  parties  to  this  suit,  and  to  try  the 
cause  as  the  law  and  testimony  demand. 

Railroads  have  become  the  great  instrumentalities  by  which  the 
transportation  of  freights  and  passengers  is  conducted.  The  immen- 
sity of  their  business  and  extent  of  their  powers  make  them  the  anx- 
ious objects  of  legal  authority  and  regulation.  They  are,  in  a  .arge 
sense,  public  institutions  subject  to  public  control.  This  regulation 
and  control  must  be  reasonable.  The  nature  and  vastness  of  their 
business  require  great  skill,  judgment,  discretion,  and  capital,  and 
they  must  be  allowed  to  use  and  exercise  the  means  and  powers  nec- 
essary to  the  conduct  of  their  business. 

The  plaintiff  in  this  case  says  that  he  purchased  a  first-class  ticket 
for  his  passage  over  the  Western  &  Atlantic  railroad  from  Dalton, 
Geoi^a,  to  Chattanooga,  Tennessee ;  that  he  took  his  seat  in  the  rear 
oar  of  the  tridn  without  objection;  that  after  the  train  started  the 
conductor  came  to  him  and  told  him  that  people  of  plaintiff's  color 
were  not  permitted  to  ride  in  that  car,  and  that  he  mast  go  forward 
into  another  car ;  that  he  offered  the  conductor  his  ticket,  but  the  con- 
ductor declined  to  take  it,  and  plaintiff  refused  to  gointO'the  forward 
car;  that  the  conductor  afterwards  sent  the  porter  of  the  train,  who 
was  a  colored  man,  for  his  ticket,  and  he  gave  it  to  him.  Not  far 
from  the  same  time,  be  says,  a  brakeman  came  to  him  and  told  him 
that  colored  people  were  not  permitted  to  ride  in  that  car,  and  asked 
him  to  go  forward,  but  he  refused,  and  the  brakeman  took  plaintiff's 
baggage,  without  permission,  into  the  forward  car;  that  on  the  depart- 
ure of  the  train  from  a  station  between  Dalton  and  Chattanooga  two 
passengers,  who  took  the  train  at  that  station,  came  to  his  seat  and 
seized  him  roaghly  and  told  him  he  must  go  into  the  other  car,  and 
dragged  him  from  his  seat,  to  which  he  clung  as  long  as  he  could,  and 
that,  in  doing  so,  his  hand  was  bruised  or  lacerated  so  that  it  bled 
and  pained  him  for  some  time  after,  and  bis  back  was  wrenched  so 
that  he  could  do  nothing  for  some  days.  These  men  hurried  him  forci- 
bly out  of  the  car  into  the  forward  car.  That  the  officers  and  employes 
of  the  train  did  not  interfere,  though  some  of  them  saw  the  transac- 
tion, to  prevent  its  occurrence.  These  passengers  left  the  train  at 
the  next  station,  and  one  of  them,  and  the  conductor  and  a  brakeman 
of  the  train,  are  sued  along  with  the  railroad. 

The  defendants  do  not  controvert  or  deny  that  the  material  state- 
ments of  plaintiff  are  true.  Defendants'  witnesses  say  that  the  rear 
oar  of  the  train  was  reserved  as  a  car  for  ladies  and  those  who  escorted 
them.  There  were  no  ladies  in  the  car;  the  car  had  few  passengers, 
and  none  of  them  accompanied  ladies.  No  ladies  entered  the  ear 
until  the  train  reached  the  station  upon  leaving  which  he  was  ejected 
from  the  car.  The  train-men  saw  the  plaintiff  ejected  from  the  car; 
did  not  interfere;  did  not  say  anything  about  it  then  or  afterwards  to 
plaintiff,  or  those  who  did  eject  him.  The  train-men  say  they  did  not 
conspire  with  those  who  removed  plaintiff,  or  have  any  knowledge  or 
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understanding  that  plaintiff  was  to  be  driven  from  the  oar.  Accord- 
ing to  the  testimony  of  defendants  the  young  man  who  sold  newspa- 
pers, fruits, etc.,  on  the  train,  styled  by  the  witnesses  "The Butcher," 
and  who  was  not  in  the  employ  of  the  raihroad,  bat  in  that  of  the 
Southern  News  Company,  was  the  active  party  in  fomenting  the  trouble 
npon  this  occasion.  He  is  examined  as  a  witness  for  the  defendants, 
and  shows  evident  pride  in  the  part  he  performed.  According  to  his 
account  he  discovered  that  the  train-men  were  not  sufficiently  resolute 
in  turning  the  plaintiff  out  of  the  oar.  He  appealed  to  the  passengers 
to  aid  him  in  doing  so.  They  told  him  that  they  had  no  objection  to 
plaintiff's  retaining  his  seat,  as  be  had  as  much  right  to  his  seat  as 
they  had  to  theirs.  When  the  train  arrived  at  Binggold.  Georgia,  two 
gentlemen  took  passage  on  the  train,  accompanied  by  ladies.  This 
witness  told  them  that  they  bad  better  not  enter  the  ladiw*  car,  as 
there  was  a  negro  in  it,  whereupon  these  two  passengers  joined  the 
neiics  butcher  in  the  expulsion  of  the  plaintiff. 

My  observation  has  convinced  me  that  those  who  are  most  sensi- 
tive as  to  contact  with  colored  people,  and  whose  nerves  are  most 
shocked  by  their  presence,  have  little  to  be  proud  of  in  the  way  of 
birth,  lineage,  or  achievement.  I  cannot  tell  how  these  things  are  as 
to  this  witness.  There  is  no  controversy  as  to  the  facts  in  this  case. 
I  am  of  the  opinion  that  a  railroad  company  may  set  apart  a  partic- 
ular car  for  the  use  of  ladies,  and  those  accompanying  them,  and  ex- 
clude all  other  passengers  from  it.  But  the  plaintiff  was  not  ejected 
from  this  car  because  he  was  accompanied  by  no  lady,  but  because 
he  is  a  man  of  color.  Had  he  been  accompanying  a  lady,  the  re- 
sult, as  to  him,  would  have  been  the  same,  and  she  vould  have  been 
required  to  go  with  him.  Colored  people,  whether  male  or  female, 
were  not  allowed  to  ride  in  the  ladies*  car.  Again,  I  believe  that 
where  the  races  are  numerous,  a  railroad  may  set  apart  certain  oars 
to  be  occupied  by  white  people,  and  certain  other  cars  to  be  occupie4 
by  colored  people,  so  as  to  avoid  complaint  and  friction;  but  if  the 
railroads  charge  the  same  fare  to  each  race,  it  luust  furnish,  substan 
tially,  like  and  equal  accommodations.  The  money  of  one  has  tho 
same  value  as  that  of  the  other,  aud  should  purchase  equal  accom- 
modations. There  is  no  equality  of  right,  when  the  money  of  the 
white  man  purchases  luxurious  accommodations  amid  elegant  oom- 
pE^y,  and  the  same  amount  of  money  purchases  for  the  black  man 
inferior  quarters  in  a  smoking  car.  The  law  does  not  tolerate  such 
discrimination  on  the  part  of  a  railroad  company.  The  carrier  may 
furnish  second  or  third  class  accommodations  when  he  charges  fare 
accordingly.  Then  the  passenger  may  choose  whether  he  will  pur- 
chase a  first,  second,  or  third  class  ticket,  and  cannot  complain  when 
he  receives  that  which  he  purchased.  But  if  the  carrier  sells  none 
but  first-class  tickets,  he  must  give  none  but  first-class  accommoda- 
tions, nnless  there  arise  emergencies  when  it  impossible  or  .unreas- 
onable for  him  to  do  so. 
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A  train  with  but  two  care  in  which  pasBengers  cotild  go,  as  in  this 
case,  and  in  which  the  ladies  and  their  friends  had  one  exclasively, 
the  other  car  being  used  for  smolcing  and  for  gentlemen  witbooi  lady 
friends,  does  not  give  like  aooommodations  to  all.   The  pawenger 
from  the  rear  car  may  go  into  the  forward  ear  and  smoke^  but  the 
passenger  in  the  forward  car  cannot  go  into  the  rear  car  for  any  pur- 
pose.   He  cannot  go  into  it  to  smoke  or  to  escape  the  smoke,  bow- 
ever  offensive  to  him.    Nor  can  a  colored  man  and  woman  of  genteel 
appearance,  good  repnte,  and  good  behavior,  who  have  paid  for  first- 
class  passage,  be  sent  to  the  smoking  car  simply  because  they  are 
black.    As  well  might  all  red-headed  men  be  excluded  from  the  ladies' 
car  because  their  heads  are  red.    A  railroad  company  may  make  all 
needful  rules  and  regulations  in  the  conduct  of  its  afTairs,  but  such 
rules  must  be  reasonable  and  impartial, — fair  to  all.    If  it  separate 
passengers  upon  the  color  line,  it  must  treat  each  alike  from  the  in- 
trusion of  the  other.    If  it  give  white  people  one  end  of  a  car  and  col- 
ored people  the  other  end,  and  exclude  colored  people  from  the  white 
end,  it  must  also  exclude  white  people  from  the  colored  end.    A  pas- 
senger has  no  right  to  select  the  car  upon  which  he  will  travel  with- 
out direction  or  interference  on  the  part  of  the  carrier.    When  he 
proposes  to  take  the  train  the  train-men  may  designate  the  car  which 
he  may  enter,  and  he  has  no  right  to  complain  if  such  car  is  as  com- 
fortable and  convenient  in  its  equipment  as  the  others  of  like  charac- 
ter.   But  if  the  train-men  leave  the  cars  in  an  accessible  shape,  and 
the  passenger  enters  without  opposition  or  objection  and  selects  an 
unoccupied  seat,  and  places  himself  in  it  after  having  purchased  the 
ticket  or  paid  the  fare  required  for  a  seat  in  such  car,  that  seat,  or  so 
much  of  it  as  is  necessary  for  him  to  occupy,  becomes  his  for  the  trip, 
unless  he  be  promptly  notified  to  the  contrary,  especially  as  against 
another  passenger  who  afterwards  comes  upon  the  train. 

The  defendant,  who  was  a  passenger,  and  as  such  entered  the  car 
and  forcibly  removed  the  plaintiff  from  his  seat  and  ejected  hitn  from 
the  car,  had  no  right  to  do  so,  and  is  liable  for  the  injury.  More- 
over, it  is  the  duty  of  the  railroad  company  to  protect  its  passengers 
from  insult  and  injury  as  far  as  it  can.  If  a  mob,  or  some  other  power 
or  force  the  agents  of  the  road  cannot  overcome  or  oppose  or  resist 
with  success,  or  any  reasonable  prospect  of  it,  injures  the  passenger, 
the  road  is  not  liable ;  but  if  he  be  injured  by  something  which  the 
exercise  of  diligence,  activity,  and  cournge  would  have  prevented,  and 
the  officers  of  the  train  fail  to  make  an  effort  to  prevent  the  mis- 
chief, the  road  is  liable.  If  the  conductor  and  brakeman  conspired 
with  the  passengers  to  remove  the  plaintiff,  the  railroad  company  is 
liable ;  or,  if  these  agents  of  the  road  saw  what  these  passengers  were 
doing  to  their  fellow-passenger,  and  made  no  effort  to  prevent  the 
mischief,  gave  it  no  discountenance,  or  made  no  attempt  to  repair 
the  mischief  by  restoring  the  plaintiff  to  the  seat  from  which  he  was 
removed,  the  railroad  company  is  liable.   The  oondactor  and  one  of 
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the  brakemen  are  Bued  along  with  one  of  the  passengers  who  removed 
plaintiff,  and  with  ihe  railroad  eompany.  If  these  two  persons  oon- 
spired  and  confederated  with  said  passengers  to  ejeot  the  plaintiff 
from  his  seat  and  from  the  car,  or  gave  them  aid  and  encoaragement 
in  80  doing,  or  were  present  to  aid  and  enconrage,  they  would  be  per- 
sonally liable.  But  if  they  did  not  so  conspire  or  aidj  nor  were  pres- 
ent to  aid,  but  merely  failed  to  prevent  the  act,  they  are  not  person- 
ally liable,  as  there  was  no  legal  personal  obligation  resting  upon 
them  to  interfere;  but  if  they  failed  to  do  their  duty  as  agents  of  the 
railroad  company,  by  reason  of  which  plaintiff  was  injnxed,  the  com- 
pany would  be  liable. 

If  you  find  against  the  defendants,  or  any  of  them,  you  may  give 
anch  an  amonnt  as  damages  as,  in  your  judgment,  will  compensate 
the  plaintiff  for  bis  physical  and  mental  suffering,  and  for  bis  loss 
of  time  and  necessary  expenses,  as  a.  compensation  for  his  injury; 
and  then,  if  you  think  the  eironmstauces  jnstify  it,  yoa  may  allow  snob 
an  additiontd  sum  as  you  think  proper  as  exemplary  damages.  It  is 
proper  for  me  to  say,  however,  that  while  a  railroad  is  held  to  a  rigid 
accountability  as  to  its  dnties  towards  its  passenger,  there  rest  upon 
the  passenger  certain  duties.  It  is  required  of  him  not  to  be  offensive, 
vulgar,  obscene,  or  coarsely  disagreeable  to  his  fellow-passengers.  It 
is  expected  of  him  that  he  demean  himself  in  such  way  as  not  to  ont- 
rage  the  feelings  of  his  fellow-passengers,  or  expose  them  to  suffering 
or  danger.  If  he  fail  in  these,  and  other  respects  I  need  not  mention, 
the  train-men  may  remove  him  from  it,  and  use  as  much,  and  no 
more,  force  as  is  necessary  to  his  removal.  Now,  should  yon  con- 
elude  that  the  plaintiff  is  entitled  to  damages  against  any  of  the  de- 
fendants, and  you  should  believe  from  the  proof  that  the  plaintiff 
placed  himself  in  the  oar  and  pursued  the  course  he  did  so  that  he 
might  be  removed  from  the  car  and  train,  for  the  purpose  of  bring- 
ing a  suit, — if  he  sought  and  desired  what  followed, — he  is  not  en- 
titled to  exemplary  damages;  nor  would  a  jury  be  justified  in  allow- , 
ing'  him  libend  or  exaggerated  compensation  for  his  mental  and  phys- 
ical sufferings.  If  he  sought  and  desired  that  which  befell  him,  that 
fact  goes  in  mitigation  of  his  damages.  If  there  is  no  evidence  which 
convinces  you  that  such  was  his  purpose,  yon  should  give  him  full 
and  liberal  compensation  for  his  sufferings  and  other  injuries,  and 
may  allow  such  sum  as  punitive  damages  as  you  may  think  ri^t  in 
preventing  the  recurrence  of  a  like  mischief. 

The  jury  rendered  a  verdict  against  the  passenger  defendant  and 
ihe  railroad  company  for  $217,  and  in  favor  of  the  eonduotor  and  the 
brakeman. 

See  Logwood  r.  MempTtU  &  0.  S.  Co,,  ante,  318,  andTA«  Sue,  22  Fed.  Bef. 
T.28F,no.l8— 41 
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ijBHMAN  V.  BosENGARTEN  and  anotheT. 

{Circuit  Court,  E.  D.  Michigan-    January  26*  1885.) 

1.  Rbfletih — Plka  ov  Pobsrbsioit  under  A»sigkmbnt  uiTDSB  Statb  Law. 

It  is  not  a  good  plea  to  an  action  of  replevin  In  the  federal  court  that  the  de> 
feodaot  holds  poesessioa  of  the  property  as  asstgnee  uader  a  state  law  regulat- 
ing general  assignments  for  the  beoefic  of  creditors,  and  proceedings  thereun- 
der, aud  providing  that  under  certain  circumstances  the  courts  of  the  stato 
may  enforce  the  trust,  appoint  a  receiver,  etc.,  and  giving  to  such  courts  sn- 
perviaory  powers  of  all  matters  and  disputes  arldng  undarsoch  asBlgnmento, 
etc. 

2.  BaME— POSSTCSSION  OF  ASSIONEE  NOT  Po6BEe8ION  OB  CoURT. 

The  possession  of  such  assignee  is  not  the  possession  of  the  court.' 

On  demurrer  to  a  plea  in  abatement. 

The  action  was  replevin.   Defendant  Bosengarten  pleaded  that  his 

co-defendant,  Sohleainger,  had  made  to  him  a  general  assignment  for 
the  benefit  of  creditors,  under  the  provisions  of  the  state  act  for  the 
regulation  of  such  assignments;  that  both  he  and  Scblesiuger  had 
complied  with  all  the  provisions  of  the  act  with  respect  to  the  ac- 
knowledgment and  filing  of  the  assignment,  the  filing  of  the  bond  and 
inventory^  etc.;  and  that  from  the  delivery  of  said  assignment  "con- 
tinuously to  the  time  of  the  service  of  the  writ  of  replevin  in  this  canse, 
and  at  the  time  of  said  service,  the  said  defendant  was  in  possession 
of  the  property  mentioned  in  said  writ  of  replevin  and  declaration 
by  virtue  of  the  trust  created  by  said  assignment,  and  by  virtue,  of 
the  provision  of  said  acts;"  and  he  therefore  averred  that  at  the  time 
of  the  service  of  said  writ  the  property  mentioned  therein  was  in  the 
custody  and  under  the  control  of  the  circuit  court  for  the  county  of 
Wayne,  etc.  Plaintiff  demurred  to  this  plea,  and  defendant  joined 
in  demurrer.  ' 

C.  E.  Warner^  for  plainUff. 

John  D.  Conely,  for  defendants. 

Brown,  J.  The  issue  tendered  by  the  pleadings  in  this  case  raises 
the  question  whether  a  general  assignee  for  the  benefit  of  creditors, 
under  the  assignment  law  of  this  state,  holds  possession  of  the  as- 
signed property  as  an  officer  of  the  circuit  court  of  the  proper  county, 
or  simply  as  a  trustee  for  the  benefit  of  those  interested  in  the  prop- 
erty; in  other  words,  whether  the  property  while  in  his  possession 
is  in  the  custody  of  the  law,  within  the  purview  of  the  cases  which 
hold  that  property  in  the  possession  of  an  officer  of  one  court  cannot 
be  replevied  or  seized  by  the  officer  of  another  coUrt.  CoveU  v.  Hey- 
man,  111  U.  S.  176;  S.  C.  4  Sup.  Ct.  Rep.  355;  Freeman  V.  Howe,  34 
How.  450;  Krippendorfv.  Hyde,  110  U.  S.  276;  S.  C.  4  Sup.  Ct.  Rep. 
27.  Doubtless  the  principle  of  these  cases  also  extends  to  an  as- 
signee in  bankruptcy  who  takes  his  title  directly  from  the  court,  and 
whose  possession  has  always  been  treated  as  the  custody  of  the  law. 
In  re  Vogel,  1  Bhitchf .  18 ;  In  re  Banow,  1  N.  B.  B.  481. 
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To  my  mind  it  is  eqaally  clear  that  a  state  legisUtare  may  enact 
an  insolvent  law  of  the  same  general  natnxe  as  the  federal  bankrupt 
laws,  which  would  vest  in  the  trnstee  a  possession  of  th^  insolvent's 
property  unassailable  by  the  process  of  any  other  court,  and  thus  ac- 
complish all  which  is  claimed  by  the  defendant  in  this  case.  Keys, 
Manvf'g  Co,  v.  Kimpelt  22  Fed.  Bbp.  466.  Whether  the  general 
assignment  law  of  this  state  is  so  far  an  insolvent  law  as  to  effectuate 
this  exemption  depends  upon  the  extent  to  whieh  the  assignee  acts 
under  the  direct  authority  of  the  ooart.  A  careful  examination  of  its 
provisions,  it  seems  to  me,  relieves  the  question  of  all  reasonable 
doubt.  Section  1  declares  that  all  common-law  assignments  for  the 
benefit  of  creditors  shall  be  void,  unless  the  same  shall  be  without 
preferences,  (rf  all  the  property  of  tiie  aarignor,  and  nnlraa  the  assign- 
ment, or  a  duplicate  thereof,  an  inventory  of  the  property,  a  list  of 
the  creditors,  and  a  bond  by  the  assignee  shall  be  filed  in  the  office 
of  the  clerk  of  the  circuit  court  of  the  county  where  the  assignor  re- 
sides.  The  second  section  requires  the  assignment  to  be  acknowl- 
edged, and  gives  specific  directions  respecting  the  inventory,  the  list 
of  the  creditors,  and  the  bond.  The  third  declares  that  every  such 
Assignment  shall  confer  upon  such  assignee  the  right  to  recover  all 
property,  etc.,  which  might  be  reached  or  recovered  by  any  of  the  cred- 
itors. Section  4  provides  for  notices  to  creditors,  and  for  filing  proofs 
oi  claims  "in  said  clerk's  office."  Section  9  requires  the  assignee  to 
file  a  report  "in  said  clerk's  office"  within  three  months  after  receiving 
euch  trust,  etc.  Section  6  enacts  that  in  case  of  fraud  in  the  assign- 
ment, or  in  the  execution  of  the  trust,  or  of  the  failure  or  neglect  of  the 
assignee  in  his  duties,  any  person  interested  therein  may  file  his  bill 
in  the  circuit  court  in  chancery  of  the  proper  county,  for  the  enforce- 
ment of  said  trust,  which  court  may  appoint  a  receiver,  with  power 
to  examine  parties  or  witnesses.  Additional  sections  were  added  in 
1881,  providing  for  the  contest  of  claims  in  the  proper  circuit  court, 
and  also  prescribing  (section  10)  that  no  allowance  shall  be  made  to 
any  assignee  for  his  compensation,  etc.,  except  upon  notice  to  credit- 
ors that  he  intends  to  make  application  for  such  allowance.  The 
final  section  (11)  confers  upon  the  eironit  court  in  chancery  of  the 
proper  county  supervisory  powers  of  all  matters  and  disputes  arising 
under  the  assignment,  and  authority  to  make  all  proper  orders  for 
the  management  and  disposition  of  the  assigned  property,  the  distri- 
bution of  the  assets  and  avails,  and  the  recovery  of  sJl  property 
claimed  by  third  persons,  etc. 

It  is  insisted  by  the  defendant  here  that  his  possession  under  this 
act  is  analogous  to  that  of  an  assignee  in  bankruptcy,  and  that  he  is 
therefore  entitled  to  the  same  protection.  A  moment's  consideration, 
however,  will  show  that  an  assignee  under  this  law,  and  an  assignee 
in  bankruptcy,  stand  in  very  different  relaticms  to  their  respective 
courts.  Before  an  assignee  in  bankruptcy  could  take  possession  o4 
the  assigned  property,  there  must  have  been  a  petition  filed  i»  the 
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distriot  court,  an  adjadioation  of  bankruptcy,  a  reference  to  the  reg- 
ister, vho  held  in  fact  an  auxiliary  court,  proof  of  claims  before  him, 
a  meeting  of  creditorB  called  by  and  presided  over  by  him,  a  choice 
by  a  majority  of  their  votes,  and  an  assignment  by  the  register  to 
such  assignee.  His  only  title  to  the  assigned  property  was  thus  taken 
from  the  court  itself  by  operation  of  law,  and  not  by  act  of  the  par- 
ties.  From  this  moment  until  his  final  discharge  he  was  under  the 
constant  snperrision  of  the  court.  He  was  obliged  to  keep  regnl»  ac- 
counts of  ^1  moneys  received  and  expended,  and  to  report  to  the  court 
at  least  once  in  three  months.  He  was  bound  to  deposit  his  m(»iey8 
in  a  bank  d^ignated  b;  the  court,  and  the  moneys  so  deposited  could 
only  be  drawn  upon  bis  checks,  countersigned  by  the  judge  or  regis- 
ter. He  could  not  submit  controversies  to  arbitration,  or  settle  sueh 
controversies  by  agreement,  except  under  the  direction  of  the  court. 
No  sale  of  property  could  be  made  except  at  public  auction,  and  no 
dividend  paid  except  by  instruction  of  the  court,  which  was  also  vested 
with  the  ordinary  powers  of  a  court  of  chancery  in  respeot  to  the  su- 
pervision of  the  proceedings  and  removal  of  the  aaognee. 

Upon  the  other  hand,  an  assignee,  under  the  law  of  this  state,  may 
collect  the  assets  and  distribute  the  proceeds  of  the  entire  estate, 
without  once  applying  to  the  court,  except,  perhaps,  to  fix  his  com- 
pensation in  case  of  dispute  as  to  the  amount  which  Bhonld  be  al- 
lowed him.  It  is  true  tiiat  he  is  bound  to  file  a  copy  of  the  assign- 
ment, his  inventory,  a  list  of  creditors,  and  bis  bond  in  the  office  of 
the  clerk  of  the  circuit  court ;  but  that  was  designed  merely  as  a  con- 
venient place  of  deposit  in  case  any  person  interested  in  the  estate 
should  wish  to  examine  them.  Proofs  of  claims  were  also  required 
to  be  filed  in  the  same  office.  It  is  also  true  that  jurisdiction  was 
vested  in  the  circuit  court  in  chancery  in  certain  contingencies  to  en- 
force the  trust,  to  authorize  the  recovery  of  all  property  claimed  by 
third  persons,  and  to  require  new  bonds  or  sureties,  but  there  can  be 
no  doubt  that  most,  if  not  all,  of  these  powers  existed  without  the 
statute,  and  that,  if  useful  for  any  purpose,  this  section  was  inserted 
out  of  abundant  caution,  or  was  intended  to  designate  the  precise 
bounds  of  the  jurisdiction  of  such  court  in  this  connection. 

In  2  Story,  Eq.  §  1037,  it  is  said  that  "the  trusts  arising  under  gen- 
eral assignments  for  the  benefit  of  creditors,  are,  in  a  peculiar  sense, 
the  objects  of  equity  jurisdiction.  For,  although  at  law  there  may, 
under  some  circnmstancw,  be  a  remedy  for  the  creditors  to  enforce 
the  trusts,  that  remedy  must  be  very  inadequate  as  a  measure  of  full 
lelief .  On  the  other  hand,  courts  of  equity,  by  their  power  of  enforc- 
ing a  discovery  and  account  from  the  trustees,  and  of  making  all  the 
creditors,  as  well  as  the  debtor,  parties  to  the  suit,  can  administer  en- 
tire justice,  and  distribute  the  whole  funds  in  their  proper  order  among 
all  the  claimants,  upon  the  application  of  any  of  them,  either  on  his 
own  behalf  or  on  bwalf  of  himself  and  all  the  other  creditors."  See, 
also,  Lcdyard*t  Appeal,  61  Mich.  623;  S.  G.  17  N.  W.  Bep.  208. 
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Certainly  ibis  seotion,  conferring  these  powers  apon  the  state  oonrfc, 
votild  not  oast  the  jurisdiction  of  this  court  to  entertain  a  proper  lull 
for  the  same  parpose,  altfaoagh  it  will  be  ooneeded  that  if  a  reeeiver 
were  appointed  by  either  court,  his  possessioQ  of  the  assigned  property 
would  be  exclnsive.  Cheioett  t.  Moran^  17  Fed.  Brp.  820,  and  cases 
cited.  But  it  would  be  a  strange  doctrine  to  hold  that  an  assignee 
ohosen  by  an  insolvent  debtor  could  be  thrust  upon  and  made  an  of- 
ficer of  a  court  of  justice  without  its  antfaority  or  recognition.  The 
position  here  taken  is  fully  sustained  by  the  following  cases :  Shelby 
T.  Bacon,  10  How.  56 ;  QrUwold  v.  Central  Vermont  R.  Co.  9  Fed  Bsf . 
797 ;  Adltr  v.  Eeker,  2  Fbd.  Bhf.  126 ;  Lapp  v.  Van  Norman,  19  Fed. 
Bep.  406 ;  Mit$i$9ippi  MUls  Co.  r.  JRanltt^  19  Fsd.  Bbp.  191. 

The  demurrer  to  the  plea  in  abatement  is  therefore  sostained. 


GoLDBHiTH  V.  GniuZiAHD  and  othen. 

{Cftrottit  Court,  D.  Oregon.  Uaj  20, 1885.) 

L  BOTfD  or  A  GtTAItDIAir. 

Under  section  10  of  the  act  of  December  16, 18BS,  (Laws,  Or.  789,)  the  tecor- 
Ity  required  of  a  guardian,  licensed  to  sell  the  real  property  of  hia  ward,  is  a 
■writing  obligatory  or  "bond"  in  a  definite  sum,  and  upon  the  condUlons 
therein  specified,  and  not  a  mere  "  undertaking ;"  and  such  bond  must  beglTen 
In  snch  8UD1  aa  the  county  Judge  may  direct,  and  with  such  sureties  as  he  uay 

•PpTOTO. 

2.  Same— Who  hat  Question  Sale  on  Accoont  of. 

Ko  one  can  question  the  validity  of  a  guardian's  sale  for  want  of  sufficient 
sscuritygiven  oy  taini,ezcepit  the  waid  or  some  one  claiming  under  him. 

Bait  to  Determine  Adverse  Claim  to  Beal  Property. 
Oeorge  H.  WiUiamtj  for  plaintiff. 
Jamet  F.  Watson^  for  defradants. 

Bb&dt,  J.  This  suit  is  brought  by  the  plainti£f,  a  citizen  of  New 
York,  to  bare  his  title  to  an  imdivided  five-eighths  of  the  J)anforth 
Baloh  donation  quieted,  as  against  the  claim  of  the  defendants,  oiti- 
sens  of  Oregon,  of  an  estate  or  interest  therein  adverse  to  him. 

In  his  amended  bill  the  plaintiff  deraigns  his  title  to  the  premises 
from  the  donee  'of  the  United  States,  Mary  Jane  Balch,  the  wife  of 
Panforth  Baleh,  and  in  bo  doing  shows  that  on  May  4, 1868,  the  eight 
minor  children  of  said  Danforth  and  Mary  Jane  Balch  were  the  own- 
ers of  the  premises,  as  tenants  in  common,  subject  to  a  life  estate 
therein,  for  the  life  of  their  mother,  when  one  C.  S.  Silver  was  ap- 
pointed by  the  county  court  of  Multnomah  county,  their  guardian; 
that  on  July  12,  1870,  said  Silver  obtained  an  order  from  said  court 
to  aeU  the  interests  of  foar  of  said  children  in  the  premises,  which  ha 
did  on  September  34,  1S70,  and  conveyed  the  same  to  the  purchaser 
nnder  whom  the  plaintiff  claims. 
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The  defendants  demnr  to  the  amended  bill,  for  that  the  *'oomplain- 
ant  hath  not  by  bia  own  Bhowing  made  oat  a  case  which  establishes 

his  right,  title,  or  interest;"  and  on  the  argument  thereof  made  the 
point  that  the  guardian's  sale  was  invalid,  and  no  title  or  interest 
passed  to  the  purchaser  thereat,  because  it  does  not  appear  that  the 
guardian,  before  making  such  sale,  gave  a  bond  as  reqnirod  by  statnte. 

By  section  10  of  the  act  of  December  16,  1853,  (Laws  Or.  789,) 
it  is  provided  that  a  guardian,  before  selling  the  real  property  of  his 
ward,  shall  "give  bond  to  tbe  county  judge  •  •  •  with  sufficient 
surety  or  sureties,  with  condition  to  sell  the  same  in  the  manner  pre- 
scribed for  sales  of  real  estate  by  exeontors  or  administrators,  and  to 
account  for  and  dispose  of  the  proceeds  of  the  sale  in  the  manner 
provided  by  law." 

By  section  20  of  the  same  act,  (Laws  Or.  740.)  it  is  provided  that 
in  any  action  relating  to  property  sold  by  guardian  under  said  act, 
in  which  "the  ward  or  any  person  claiming  under  him  shall  contest 
the  validity  of  the  sale,  the  same  shall  not  be  avoided  on  account  of 
any  irregularity  m  the  proceedings :  provided  it  shall  appear,"  among 
other  things,  tbat  the  guardian  "gave  a  bond  that  was  approved  by 
the  county  judge." 

In  Oager  v.  Henry,  6  Sawy.  245,  this  court  held  that  a  sale  by  a 
guardian,  when  authorized  by  a  court  of  competent  jurisdiction,  eould 
not  be  qnestioned  collaterally,  except  as  allowed  by  this  section  of 
this  act.  See,  also,  Hohart  v.  Upton,  2  Sawy.  302.  Upon  this  point 
the  amended  bill  states  that  tbe  county  court  licensed  the  guardian  to 
sell  the  property  "upon  his  giving  bond  in  the  sum  of  $6,000  as  pre- 
Bcribed  by  law,  which  bond  was  accordingly  given  and  approved  by 
said  conrt." 

The  argument  in  support  of  the  demurrer  assumes  that  the  word 
"bond"  in  this  act  is  used  as  a  synonym  with  the  word  "undertaking," 
and  that  tbe  court  had  no  power  to  limit  the  amount  of  snch  under- 
taking to  $6,000  or  otherwise,  but  that  the  same  should  have  been 
given  generally  as  a  security  tbat  the  property  would  be  duly  sold 
and  the  proceeds,  be  they  more  or  less,  duly  accounted  fori  and  be- 
cause this  was  not  done  counsel  insists  that  the  act  was  not  complied 
vrith  in  this  particular,  and  therefore'  the  sale  was  invalid  and  the 
purchaser  took  nothing  under  it.  In  the  primary  sense  of  the  word, 
an  "undertaking"  is  simply  a  promise.  Bat  in  modem  times,  it  is 
most  frequently  used  to  signify  a  written  promise,  not  under  seal, 
made  by  a  party  in  the  course  of  legal  proceedings  as  a  prerequisite  to 
obtaining  some  special  process,  order,  or  allowance  in  his  cause.  In 
proceedings  according  to  the  Code  of  Civil  Procedure,  it  has  taken  the 
place  of  the  "bond,"  and  is  given  without  limit  as  to  the  liability  of 
the  undertakers,  unless  otherwise  specially  provided  by  statute.  Statt 
T.  Malwney,  8  Or.  207.  But  a  "bond"  is  a  writing  under  seal,  by 
which  the  maker  or  obligor  acknowledges  himself  indebted  to  another, 
called  the  obligee,  in  a  specified  sum,  which  he  thereby  "binds"  him- 
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self  io  pay.  If  taken  as  a  seeuriiy  for  the  performanee  or  forbear- 
ance of  any  act,  a  clause  is  added,  called  a  condition,  in  which  the 
circDmstances  leading  to  its  execution  are  recited,  and  by  vhich  it  is 
in  effect  provided  that  if  the  obligor  shall  pexform  or  forbeax  accord- 
ingly that  the  obligation  shall  be  void. 

"ffben  the  act  of  1863  was  passed  the  wory"uadertaKmg,'*  in  the 
sense  of  a  sabstitnte  for  a  bond,  was  unknown  to  the  legislation  of 
Oregon.  But  at  the  same  session  sundry  acts  were  passed  regulat- 
ing the  practice  in  the  courts,  which  were  taken  from  the  New  York 
Code  of  Civil  Procedure.  In  these  the  term  was  first  used.  Bat 
there  is  not  the  slightest  ground  for  supposing  that  the  legislature 
nsed  the  term  "bond"  in  the  sense  of  "undertaking,"  or  otherwise 
than  in  its  well-known  and  universally  understood  legal  senae.  Now, 
one  of  the  essentials  of  a  bond  is  that  the  obligor  shall  acknowledge 
himself  indebted  to  the  obligee  in  a  definite  sum.  Without  this  a 
bond  cannot  be  given.  Therefore,  when  the  act  required  the  guard- 
ian to  give  a' "bond  to  the  county  judge,"  oonditioneid  as  therein  pro- 
-vided,  it  in  effect  required  him  to  give  security  for  the  faithful  per- 
formance of  his  trust,  in  such  sum  and  vith  snob  sureties  as  snoh 
jndge  might  direct  and  approve. 

The  county  jndge  before  whom  the  proceeding  is  had  has  the  means 
of  knowing  the  probable  value  of  the  property,  and  the  statute  troets 
him,  as  it  must  some  one,  to  fix  the  amonnt  of  the  bond  at  a  sum  suf- 
ficient to  make  it  ample  security  to  all  concerned.  And  this  view  is 
fully  confirmed  by  subdivision  1  of  section  20,  which  in  effect  declares 
the  sale  legal  in  this  respect,  whenever  it  appears  that  the  guardian 
"gave  a  h<md  that  was  approved  by  the  0(H]nty  judge."  This  the  bill 
shows  was  done  in  this  case,  and  it  is  sufficient.  But  I  do  not  per- 
ceive that  the  defendants  are  in  a  condition  to  raise  this  question. 
They  have  not  yet  answered  and  disclosed  the  nature  of  their  claim, 
and  therefore  it  does  not  appear  whether  they.claim  under  the  wards  in 
this  sale  or  adversely  to  their  title.  Taken  together,  sections  20  and 
3S  of  the  act  provide  that  if  the  party  contesting  the  validity  of  a 
guardian's  sale  claims  under  the  ward,  it  must  appear,  among  other 
things,  that  the  guardian  gave  a  bond  to  the  approval  of  the  county 
judge;  but  if  the  person  questioning  such  sale  claims  adversely  to  the 
title  of  the  ward,  then  it  is  only  necessary  that  it  should  appear  that 
the  gnardum  was  authorized  to  make  the  sale,  and  "that  he  did  ao- 
oor^gly  execute  and  acknowledge,  in  legal  form,  a  deed  for  the  oon- 
Teyance  of  the  premises." 

Whatever  may  be  commonly  known  or  understood  about  the  nature 
d  the  defendants'  claim  to  this  property,  the  court  cannot  assume  or 
take  notice  that  they  claim  under  the  wards  of  the  guardian  who  made 
this  sale,  and  until  that  fact  appears  they  cannot  be  heard  to  ques- 
tion the  validity  of  such  sale  on  the  ground  of  the  insufficiency  of  the 
surety  given  by  the  guardian.  The  demurrer  mast  be  overruled,  and 
it  is  so  ordered. 
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Blarbuobe  and  others  v.  Hbtua-n. 

{CircuH  Court,  D.  Kentaektf,   April  6, 1881.) 

Cotton  Exchamgb— Sale— Mjutoras— Cdbtom. 

Id  the  absence  of  a  special  agreement  or  proof  of  knowledge  of  a  custom  of 
tbe  cotton  exclmnge  of  Nbyi  York,  a  broker  m  that  citj  who  solUi  cotton  before 
maturity  of  the  contract,  because  of  a  failure  on  the  part  of  hia  principal  to  ad- 
vance margins,  cannot  recover  from  auch  principal  the  amount  of  loss  sustained 
by  reiuon  of  such  Bale. 

At  I/aw. 

Henry  Bumett,  for  plaintifffl. 
J,  C.  Oilbert,  for  defendant. 

Barb,  J.  This  is  a  snit  to  recover  a  balance  of  $6d7.19»  which  plain* 
tiffa  alleged  they  paid  for  defendant  at  his  instance  and  request. 
Plaintiffs  are  commission  merchants,  doing  basinesa  in  New  York, 
and  are  members  of  the  Cotton  Exchange  of  that  city.  They  deal  in 
produce  on  commissioD.  The  defendant  is  a  dry  goods  inerehant, 
doing  business  in  Henderson,  Kentucky.  Plaintiffs  bought  on  the  Cot- 
ton Exchange,  New  York,  for  defendant,  100  bales  of  cotton,  to  be  de- 
livered February,  1879..  This  contract  matured,  and  they  say  they 
closed  it  out  according  to  the  rules  and  regulations  of  tbe  Cotton  Ex> 
change,  and  there  was  a  loss  of  $44.75.  They,  at  the  i^equest  of  de- 
fendant, sold,  March  24,  1879,  for  his  account,  100  bales  of  cotton, 
June  delivery.  They  sold  March  26, 1879,  upon  like  request  and  ac- 
count, 100  baleB  of  cotton,  July  delivery.  These  sales  were  made  on 
the  Cotton  Exchange,  and  at  the  prevailing  rates.  Plaintiffs  then  had 
on  hand  as  margin  $550,  less  the  $44.75  loss  on  tbe  purchase  of  100 
bales  of  cotton  for  February,  delivery.  The  market  advanced,  and 
plaintiffs  demanded  of  defendant  additional  margin,  and  he  sent  them 
April  1,  1879,  $75,  and- promised  April  3,  1879,  to  send  them  $300 
more,  but  failed  to  do  so.  The  plaintiffs,  on  the  fifteenth  April,  1879, 
covered  these  outstanding  contracts  by  the  purchase  from  two  mem.- 
bers  of  the  Cotton  Exchange  the  same  amount  of  oottcm  and  same 
delivery,  June  and  July.  The  cotton  thus  purchased  coat  more  than 
the  price  for  which  the  cotton  was  sold  in  March.  The  difference  was 
settled  as  of  the  fifteenth  of  April,  and  the  contracts  which  were  en- 
tered into  April  15th  substituted  for  the  March  contracts,  and  thus 
the  transaction  was  closed,  and  plaintiffs  released  from  any  further 
liability.  The  loss  on  the  contract  for  the  June  delivery  was  $679.26, 
and  on  the  contract  for  the  July  delivery  was  $578.25.  These  sums, 
together  with  the  plaintiffs'  commission,  after  deducting  the  maigins 
in  their  hands,  made  the  balance  of  $687.19  sued  for. 

The  defendant  admits  the  employment  of  plaintiffs  and  the  sending 
of  the  margins  to  them,  but  pats  in  issue  every  other  material  alls* 
gation  of  the  petition.  He  denies  that  there  was  a  sale  in  March  of 
the  cotton  as  alleged,  or  that  there  was  a  purchase  in  April. .  He  de- 
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nioB  all  knowledge  of  the  rules  and  regnlaticmB,  or  CQBtoms,  of  the 
Itew  Tork  Cotton.  Exchange.  He  also  alleges  that  any  contract  or 
eontraota  whioh  plaintiffs  entered  into  were  with  the  express  nnder- 
standing  that  only  the  diSerrace  shoald  he  paid,  and  that  they  were 
really  only  wagers  npon  the  rise  and  fall  of  the  market,  and  void. 

I  have  carefully  read  the  evidence,  and  need  only  consider  whether 
or  not  plaintiffs  had  the  right  to  close  out  the  June  and  July  deliver- 
ies on  the  fifteenth  of  April,  because  defendant  failed  to  pat  into 
their  hands  the  margin  required  by  them  of  him.  There  is  no  evi- 
dence proving  or  tending  to  prove  that  there  was  a  special  agreement 
between  the  parties  which  authorized  the  plaintiffs  to  close  out  these 
contracts  in  advance  of  their  maturity,  because  of  the-  failure  of  de- 
fendant to  put  npmaigins  to  cover  the  flnctnation  of  the  ootton  market  * 
in  New  York.  This  right  is  sought  to  be  derived  from  the  rules  and 
r^ulations  of  the  New  Tork  Cotton  Exchange,  and  the  custom  pre- 
vailing in  the  New  York  cotton  market.  All  knowledge  or  notice  of 
the  roles  and  regulations  of  the  New  York  Cotton  Exchange  is  denied 
by  defendant*  and  he  reiterates  these  denials  in  his  testimony.  The 
plaintiffs  have  failed  to  prove  defendant's  knowledge  of  these  mles 
and  regulations,  or  that  he  agreed  to  be  bound  by  them  in  his  deal- 
ings with  plaintiffs,  or  that  the  contract  between  plaintiffs  and  de- 
fendant was  to  be  controlled  or  governed  by  them.  Indeed,  there  is 
no  affirmative  evidence  npon  this  sabjeot,  other  than  the  fact  the 
dealings  were  npon  margins,  and  that  defendant  seemed  to  have  rec- 
ognized plaintiffs' right  to  call  for  additional  margin.  But,  as  far  as 
I  can  see  from  the  evidence,  never  at  any  time  has  defendant  waived 
his  legal  rights,  in  the  event  he  failed  to  put  up  margin  as  required 
by  plaintiffs.  In  the  absence  of  an  agreement,  plaintiffs  had  no  legal 
right  to  close  ont  contracts  on  the  fifteenth  of  April,  which  did  not 
mature  until  Jnne  and  July. 

The  laws,  rules,  and  regulations  whioh  govern  the  members  of  the 
New  York  Cotton  Exchange,  can  have  no  effect  upon  defendant's  le- 
gal rights,  as  he  did  not  know  of  or  acquiesce  in  them.  If,  however, 
it  be  oonceded  that  defendant  is  bound  to  repay  to  plaintiffs  all  losses 
wfaicli  they  inonrred  in  accordance  with  the  laws  and  rules  governing 
the  New  York  Cotton  Exchange,  I  should  be  disinclined  to  give  judg- 
ment in  t&YOX  of  plaintiffs,  because  it  is  not  shown  they  were  com- 
pelled to  do  as  they  did.  The  parties  to  whom  they  allege  they  sold 
the  ootton  were  Waldo  &  Dayton,  plaintiffs'  brokers,  and  they  nowhere 
prove  that  Waldo  &  Dayton  required  of  them  more  margin  than  de- 
fendants had  already  furnished  them,  nor  indeed  that  any  demand 
for  margin  had  been  made  of  them  or  would  be  made.  Plaintiffs* 
call  for  an  additional  margin  was,  as  far  as  this  record  shows,  made 
for  plaintiff's  own  protection,  and  not  because  margins  had  been  de- 
manded of  them« 

In  regard  to  acustom  in  New  York  outside  of  the  Cotton  Exchange, 
which  Mr.  Watts,  president  of  the  Cotton  Exchange,  attempts  to  prove, 
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it  is  snfficient  to  say  that  no  such  custom  is  pleaded,  nor  ia  there  any 
evidence  tending  to  prove  defendant's  knowledge  of  it,  or  that  it  ie  a 
well-known  usage  or  oustom.  In  order  to  have  "eommeroial  usage 
take  the  plaee  of  general  law,  it  must  be  so  uniformly  acquiesced  in, 
and  for  such  a  length  of  time,  that  the  jury  will  feel  themselves  con- 
strained to  find  that  it  entered  into  the  minds  of  the  parties  and  formed 
a  part  of  the  contract.'*    l/yon  v.  Culbertaon,  83  111.  87. 

The  plaintiffs  have  failed  to  sustain  their  action,  and  jndgm^t  will 
be  for  defendant,  and  his  costs  expended  therein. 


TsTALiFABA  Ibok  Co.  V,  Bedfisld  and  others,  Ez're. 
{OireuU  Ontrt,  5.  D.  ITeto  T&rk.  April  30, 1883.) 

OcBToHS  BnriKB— BoxBg  of  Tm  PiiATEB— RuppiuiBniRKT— StCAiOHAtliar  or 

BoxBd— Act  or  August  30,  IS^ 

Plaintiff  imported  in  185S,  from  Liverpool,  1,300  bozos  of  tin  plates  of  four 
different  km(»,  and  of  different  value,  and  one  box  of  each  kind,  being  four 
boxes  in  all,  were  designated  by  the  collector  for  examination  and  appraisal, 
and  on  appraisal  increased  duties  and  a  penalty  were  imposod.  Plaintiff  paid 
the  penalty  and  increased  duties  under  protest,  and  brought  suit  to  recover  the 
amount.  HM,  that  the  act  of  August  30, 16^,  f  f  16,  17,  21,  under  which  the 
appraisal  was  made,  required  one  in  eveiy  tea  boxes  to  be  examined  and  ap- 
praised, and  that  no  waiver  of  the  statute  being  shown,  the  increased  dutiei 
and  penalty  imposed  were  illegal,  and  that  plaintiff  was  entitled  to  recover. 

At  Law. 

A.  W.  Griswold,  for  plaintiff. 

H.  B.  Wilson,  Asst.  Dist.  Atty.,  for  defendants. 

Shipvan,  J.  The  case  shows  that  in  1858  the  Ystalifera  Iron  Com- 
pany, of  Swansea,  Wales,  consigned,  for  its  account  and  upon  its 
risk,  to  Naylor  &  Co.,  of  the  city  of  New  York,  1,300  boxes  of  tin  and 
terne  plates  manufactured  and  owned  by  said  iron  company.  Said 
goods  were  sent  by  way  of  Liverpool,  and  arrived  by  the  ship  Sid- 
dons  about  August  39,  1853.  The  invoice  and  entry  contained  four 
different  kinds  or  brands,  of  different  values,  viz.,  600  boxes  terne 
plates,  marked  I  C;  833  boxes,  I  C,  tin  plates;  137  boxes,  I  X,  tin 
plates;  and  230  boxes,  W I  C,  tin  plates.  The  invoice  was  presented 
for  entry  at  the  custom-house  on  August  29,  1853.  The  dutiable 
value  was  estimated  upon  the  invoice  valuation,  being  the  value  at 
the  time  and  place  of  the  manufacture  of  the  goods,  at  $8,138.14, 
and  the  duties  thereon  were  properly  estimated  to  amount  to  f  1,219.95, 
which  were  paid  by  Naylor  &  Co.,  without  protest,  on  September  3, 
1853.  One  box  only  of  each  mark  or  brand  of  the  importation,  be- 
ing four  holies  in  all,  were  designated  by  the  eolleetor  for  examina- 
tion and  apf>rai8a1,  and  were  removed  to  the  public  stores.  A  penal 
redelivery  bond  was  given  to  the  collector,  as  provided  in  section  4 
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of  the  aci  of  Ma;  28,  1830,  (4  St.  at  Large,  410,)  a  permit  for  1,396 
boxes  was  given  to  Naylor  &,  (3o.,  and  they  received  these  boxes  be- 
tween September  10,  IS5d,  and  October  1,  1853.  Tfae  invoice  valua- 
tion was  raised  more  than  10  per  cent,  by  the  government  appraiser 
on  September  19,  1S53.  Upon  appeal  by  the  consignees  there  was 
a  reappraisement,  on  September  14,  1863,  by  a  merchant  appraiser 
and  the  general  appraiser.  The  former  took  the  oath  required  by 
law,  and  examined  only  two  or  three  of  the  sample  boxes  which  were 
in  the  public  stores.  The  general  appraiser  examined  no  more  than 
the  fonr  sample  boxes.  The  two  differed  in  their  appraisal,  the  mer- 
chant appraiser  inoreasing  the  invoice  value  somewhat,  but  less  than 
10  per  oent.,  and  the  general  appraiser  adhering  to  the  previoos  ap- 
praisal. The  collector  decided  in  favor  oi  the  appraisement  of  tfae 
general  appraiser.  The  reappraisers  appraised  at  Liverpool,  with- 
out reference  to  Swansea,  prices,  and  founded  their  opinion  upon 
Liverpool  prices  current.  The  merchant  appraiser  deducted  from 
the  quotations  in  the  circulars,  beeanse  the  valne  of  the  Ystalifera 
goods  at  Liverpool  was  less  than  that  which  was  given  as  tfae  ordi- 
nary market  price.  The  increased  duties  in  consequence  of  this  ap- 
praisal were  an  additional  duty  of  $140.70,  and  a  penalty  of  f  675, 
which  were  paid  by  the  consignees  on  December  8,  1864,  under  and 
after  written  protest  distinctly  and  specifically  setting  forth  the  grounds 
erf  objection  to  tfae  payment  of  the  duties,  and  under  compulsion, 
partly  in  order  to  get  the  four  boxes  of  plates  upon  which  the  duties 
were  imposed,  which  were  stiU  in  the  public  stores,  and  espieciaUy  to 
prevent  a  permanent  refusal  by  the  custom-house  officials  to  receive 
the  boads  of  their  firm.  There  was  no  evidence  of  the  waiver  of  the 
statntOTy  requirement  that  one  packi^  in  every  ten  packages  in  an 
invoice  should  be  examined  and  appraised. 

The  decision  by  the  reappraisers  of  the  question  what  markets  of 
the  country  from  which  the  goods  have  been  imported  are  the  prin- 
cipal ones  for  the  goods  in  controversy,  and  their  appraisal,  made  in 
accordance  with  the  examination  which  is  required  by  statute,  are 
final.  But  the  statute  (act  Aug.  30,  1842,  5  St.  at  Large,  563-566, 
10, 17,31}  required  that  one  package  in  every  ten  packages  of  the 
merchandise  to  be  appraised  must  be  designated  by  the  collector  and 
must  be  examined,  and  there  must  be,  in  substance  and  effect,  a 
ftuthful  personal  examioation  by  the  reappraisers  of  the  number  of 
packages  which  are  required  to  be  examined  and  appraised,  or  such 
an  examination  of  the  samples  drawn  from  such  packages  as  is  equiv- 
alent to  an  examination  of  tuc  packages  themselves.  If  such  exam- 
ination is  not  had,  the  reappraisal  is  invalid,  and  the  excess  of  duty 
or  the  penalty  that  is  imposed  by  reason  of  any  increased  valuations 
above  those  stated  in  the  invoice  is  illegally  imposed.  Oreely  v. 
Thompson,  10  How.  296;  Oreely's  Adm'r  BurgesBt  18  How.  413; 
Bitrge$8  v.  Converse,  2  Curt.  C.  C.  816;  Stairs  v.  Peaslee,  18  How. 
521;  Belcher  v.  Linn,  24  How.  508.   If  a  faithful  examination  waa 
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not  had  of  the  number  of  packages  which  the  statute  required  to  be 
examined,  or  of  the  samples  drawn  from  such  number  of  packages, 
there  was  no  power  in  the  reappraisers  to  make  an  appraisal.  In 
this  case  but  four  packages,  being  one  only  of  each  of  .the  four  differ- 
ent brands  of  plates,  and  the  aggregate  number  of  packages  being 
1,300,  were  sent  to  the  public  stores  for  examination,  and  were  ex- 
amined. Any  examination  of  such  packages  only  must  be  inade- 
qaate,  unless  further  examination  is  waived.  The  illegality  is  suffi- 
ciently pointed  oat  in  the  twenty-seventh  ground  of  protesti  taken  in 
connection  with  the  sixteenth  ground.  No  objection  was  taken  by 
the  defendants  to  any  defect  in  the  protest. 

Let  judgment  be  entered  upon  the  verdict  fox  |71d.70,  with  inter- 
est from  December  8,  1854. 


WiBDHutLEB  and  others  v.  Bobebtson. 

{Oireuit  Covrt,  8.D.        Fork.   May  8, 1880.) 

1.  Cmroica  Outibs— BsAm— Act  of  Haroh  3, 1883. 

All  ordinary  beau  are  subject  to  a  duty  of  10  per  cent,  22  St.  at  Large,  488, 
617,  820. 

I.  BaMB— VbBDIOT— MmTAKB  AB  to  AlCOUNT. 

In  an  action  to  recover  excessive  duties,  where  the  jury,  brmtstake  In  calcu- 
lating the  amount  of  duties  illegally  exacted,  render  a  verdkst  for  too  large  an 
amount,  such  verdict  may  be  sustained  on  remitting  the  excess,  and  a  new  trial 
refused. 

At  Law. 

Henry  E,  Tremaine,  for  plaintiffs. 
SamH  B,  Clarke,  for  defendant. 

Wheeler,  J.  This  is  a  suit  to  recover  back  duties  exacted  under 
the  act  of  March  S,  1883,  (22  St.  at  Large,  488,)  upon  importations 
of  beans.  Under  this  act,  drugs,  barks,  beans,  etc.,  not  edible  and  in 
a  crude  state,  (517,)  and  plants,  trees,  shrabs,  and  vines  of  all  kinds 
not  otherwise  provided  for,  and  seeds  of  all  kinds,  except  medicinal 
seeds,  not  specially  enumerated  or  provided  for,  (520,)  are  free ;  and 
vegetables,  in  their  natural  state,  or  in  salt  or  brine,  not  specially 
enumerated  or  provided  for,  are,  in  Schedule  G,  under  the  bead  of 
provisions,  made  subject  to  a  duty  of  10  per  centum,  (504;)  and 
garden  seeds,  except  seed  of  the  sugar  beet,  are  made  subject  to  a 
duty  of  30  per  centum.  A  duty  of  20  per  centum  as  for  garden  seeds 
was  exacted.  The  importers  protested  that  the  beans  were  free  as 
seeds,  or  subject  to  a  duty  of  10  per  centum  only.  The  jury,  under 
instructions,  found  that  the  beans  were  neither  garden  seeds,  nor 
seeds  in  the  sense  of  the  statute,  and  returned  a  veidiot  for  the  ezp 
cess  above  10  per  centum.  The  principal  question  now  is  as  to  the 
correctness  of  this  finding. 
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Beans  are  Tegetables,  and  are  mentioned  ae  examples  of  enoh  in 
Webster's  Dictionary.  Xhey  are  raised  for  food,  and  luroperly  fall 
under  the  head  of  provisions.  They  are  not  speeially  enamerated  or 
provided  for  anywhere  in  the  act,  unless  they  are  under  the  general^ 
name  of  "seeds"  or  "garden  seeds."  A  few  only  of  all  that  are  raised 
are  need  for  seed.  They  are  not  commonly  spoken  of  as  seeds,  bat 
are  known  as  an  article  of  food  by  their  name  of  beans.  Those  not 
edible  are  free  by  the  other  provision  of  the  act.  If  that  division  had 
not  been  intended  for  the  pnrpose  of  leaving  those  edible  dutiable  with 
other  provisions,  it  would  be  uselees.  The  fair  meaning  of  all  these 
provisions  of  this  aet  seems  to  be  to  make  all-ordinary  beans  dutiable 
at  10  per  cent.  The  verdict,  being  in  accordance  with  this  view,  ap* 
pears  to  be  right  as  to  this  question. 

The  payment  of  20  per  cent.,  for  which  the  verdict  was  rendered, 
was  not  made  until  after  this  suit  was  brought,  but  this  fact  was  not  ' 
made  known,  and  no  question  which  it  would  affect  was  raised  at  the 
trial ;  bat,  by  an  apparrait  mistake  in  computation,  the  verdict  was  for 
$716.39,  when  the  excess  actually  paid,  with  interest,  amounted  to  ■ 
only  1571.50.  The  defendant  insists  that  the  verdict  should  be  set 
aside  unless  the  plaintiffs  remit  the  excess ;  and  that  then  it  should  be, 
unless  the  recovery  would  be  a  bar  to  any  future  recovery  for  the  same 
payments.  Of  coarse  the  excess  shoald  be  remitted  or  the  verdict  set 
aside.  The  plaintiffs  do  not  claim  to  the  contrary  of  this.  And  it  is 
the  former  recovery,  not  the  recovery  upon  any  particular  form  of 
pleading,  or  order  or  regularity  of  procedure,  that  satisfies  the  right 
of  recovery  and  constitutes  the  bar.  No  error  was  committed  at  the 
trial  in  this  respect,  and  this  irregularity,  if  one,  furnishes  no  ground 
for  a  new  trial. 

On  the  filing  of  a  remitter  of  .$143.79  within  10  days,  let  judg- 
ment be  entered  on  the  verdict  for  the  balance;  and  on  failure  to  file 
such  remitter  within  that  time,  let  an  order  be  entered  setting  aside 
the  verdict. 


HutBxsoN  and  others  v.  Mbbbitt. 
(Oimttf  C<wrt,  8.      Nete  York,  May  8, 1885. ) 

CnBTOKS  DuTiKB— Boitx-Black— Rev.  Bt.  4  2S04. 

Bone-blnck  is  not  iDOlnded  Id  the  claiue, "  bones  crude,  and  not  manufactared, 
bnroed,  calcined,  ground,  or  steanKid,"  in  thefree-liat  of  section  2S04  of  the  He- 
vised  Statutes. 

At  Law. 

Henry  E,  Davies^  tot  |dainii£b. 

EUku  Root,  V,  S.  Atty.,  and  Sam'l  B.  Clark,  Asst.  U.  8.  Atty.,  for 
defendant. 
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Wheeler,  J.  The  question  in  this  case  is  whether  bone-black  is 
included  in  the  olause^  "bones  crude,  and  not  manufaotored,  burned, 
calcined,  ground,  or  steamed,"  in  the  free-list  of  section  2504  of  the 
Berised  Statutes.  The  evidence  showed  that  it  is  made  by  subject- 
ing bones,  after  being  steamed  and  cleaned,  to  destructive  distillation 
by  heat  in  close  vessels,  until  aU  isespelled  but  the  carbon,  and  then 
crushing  that,  and  assorting  the  pieces  into  proper  sizes  for  clarifying 
sugar.  The  jury  has  found  thereupon  that  bones  so  treated,  are  not 
manufaeiured  more  than  by  being  bnmed,  calcined,  ground,  or  steamed. 
The  defendant  has  moved  for  a  new  trial,  principally  upon  the  groand 
that  this  finding  is  not  supported  by,  and  is  contrary  to,  the  evidence. 
Bones  are  understood  to  be  calcined  when  they  are  subjected  to  beat 
in  open  vessels  so  as  to  produce  bone-ash,  by  being  made  friable ;  and 
to  be  bnmed  when  snhjected  to  the  direct  action  of  fire.  TluB  distil- 
lation appears  to  be  different  from  either.  And  the  eroshing  and  as- 
sorting is  an  important  part  of  the  process.  By  the  whole  a  new  ar- 
ticle is  made  from  bones.  They,  are  not  treated  thus  for  the  purpose 
of  securing  them,  or  making  them  portable,  as  grass  is  made  into  hay, 
without  becoming  nianaftiotared,  as  was  held  in  Frazee  t.  Mojittf  30 
Blatohf.  367;  S.  C.  18  Fbo.  Bbp.  584;  or  as  apples  are  ent  and  dried, 
as  in  that  case  mentioned.  The  bones  are  manufactured  into  bone- 
black  by  processes  of  several  steps.  Schriefer  v.  Wood,  5  Blatohf. 
316;  Peten  v.  Roberttorif  20  Fed.  Bbp.  818.  These  steps  amount  to 
more  than  either  of  those  allowed  by  the  statute  withoat  "i*iti«g  the 
result  datiable.  The  verdict  for  these  reasons  appears  to  be  oontatij 
to  the  weight  of  the  evidence,  and  ought,  therefore,  to  be  set  aride. 

Verdict  set  aside,  and  new  trial  granted. 


liBBOH,  Asngnee,  v,  Dawboh  and  others. 


IDitlriet  Court,  D.  Xsnivekg.  July  28,  1884.» 


BAmcEtJPTGT— Stattjtb  of  LnriTATioNB— Action  bt  Absionbb  AOAtKsrBAiTKBUFT 
ChAmisa  Land  ab  Hohbotkad. 

The  limltatioa  prescribed  by  Rev.  6t.  f  S057,  applies  to  a  mlt  by  an  assignee 
in  banferaptcy  against  the  bankrupt,  to  recover  land  fraudulently  claimed  and 
letaioed  by  tbe  bankmpt  as  his  homestead. 

In  Bankruptcy. 

Gilliert,  Reed  d  Darby,  toT  defendants. 
Henry  Burnett,  for  complainant. 

Babr,  J.  B.  N.  Dawson  was  adjndged  a  bankrapt  in  May,  1876, 
and  James  H.  Leech,  now  deceased,  was  appointed  his  assignee,  and 
the  register  made  deed  in  June,  1876.  The  assignee,  in  Octo]>er,  1876, 
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filed  his  report  describing  the  land  whioh  hod  been  set  apart  to  the 
bankrupt  aa  a  homestead  thns,  viz. : 

"Two  hundred  and  Mty  acres  of  land  in  Hopkins  county,  :^ntaGk7,  near 
the  town  of  SawBon.  ap«ni  which  aaid  B.  N.  Dawson  and  hia  fami^  now  le- 
^de  as  a  homestead." 

The  land  in  oontroTersy  is  within  the  town  of  Dawson,  if  Dawson 
embraces  the  whole  of  a  plat  of  groand  whioh  the  bankmpt  had  made 
some  years  before  his  bankruptcy,  and  under  which  he  had  sold  lots. 
The  plat  had  never  been  recorded,  nor  had  the  town  of  Dawson  been 
incorporated  as  a  town ;  but,  as  there  was  to  be  a  depot  on  the  place, 
the  bankrupt  concluded  to  establish  a  town,  and  had  for  that  purpose 
a  plat  made,  in  which  some  S5  or  80  aores  was  laid  out  by  streets,  and 
lots  fronting  thereon.  He  sold  small  lots  in  1873  or  1873,  but  the 
town  did  not  grow,  and-  at  the  time  of  Dawson's  bankruptcy  the  aotnal 
town  consisted  of  a  few  houses  immediately  around  the  depot.  The 
land  in  controversy  is  not,  therefore,  within  the  town  of  Daws(m,  but 
"near"  it,  if  the  town  of  Dawson  meant  the  actual  town. 

This  description  of  the  homestead  mnst  be  read  by  the  light  of 
surrounding  circumstances,  and  much  evidence  has  been  taken  by 
the  parties  in  this  controversy.  There  is  quite  a  conflict  in  this  evi- 
dence on  some  material  points.  The  plea  of  the  statute  of  limita- 
tions is  made,  and  that  question  should  be  disposed  of  first.  The 
5057th  section,  Bev.  St.,  provides  that  "no  suit,  either  at  law  or  in 
equity,  shall  be  maintainable  in  any  court  between  an  assignee  in 
bankruptcy  and  a  person  claiming  an  adverse  interest,  touching  any 
property  or  rights  of  property  transferable  to  or  vested  in  such  as- 
signee, unless  brought  within  two  years  from  the  time  when  the  cause 
of  action  accrued  for  or  against  said  assignee."  This  is  taken  from 
section  3  of  the  act  of  1867,  and  is  substantially  the  same  upon  this 
subject  as  the  eighth  section  of  the  bankrupt  act  of  1841.  The  com- 
plainant alleges  that  the  bankrupt  fraudulently  concealed  this  land 
from  the  assignee,  Mr.  Leech,  and  omitted  it  from  his  schedule, 
with  the  fraudulent  intent  to  prevent  it  from  being  sold  by  him;  bat 
this  is  not  sustained  by  the  evidence.  In  the  schedule  made  by  the 
bankrupt,  and  in  his  claim  to  have  the  land  allotted,  he  described 
his  land  thus ; 

"A  tract  of  liind  of  about  250  acres,  with  ordinarj  dwelling-house  and 
usual  oat-houses  on  it,  situated  in  Hopkins  county,  Ky.,  near  the  town  of 
Dawson,  which  the  petitionet  now  lives  upon,  occupies  as  a  home  and  farm 
for  the  support  of  himself  aud  family,  and  which  the  petitioner  claims  under 
the  statute  of  Kentucky  as  a  homestead. " 

We  think,  without  going  into  the  detail  of  the  evidence,  that  the 
bankrupt  did  olaim  the  land  in  controversy,  and  that,  after  the  allot- 
ment of  his  homestead,  he  supposed,  as  did  the  assignee,  Mr.  Leech, 
that  it  embraced  all  of  the  land  which  he  owned,  except  those  lots 
which  he  (bankrupt)  had  sold  and  gotten  back.  These  lots  are  not 
BOW  in  oontroversy.   The  whole  of  the.  land,  including  that  in  con- 
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troversy,  was  not  worth  more  than  $1,000,  and  its  subsequent  advance 
in  value,  caused  by  the  diBoovery  of  mineral  water  in  Dawson,  is,  of 
course,  not  to  be  considered.  Dawson  died  in  1877,  and  after  bis 
death,  his  wife  and  family  confcinaed  to  live  on  the  homestead  until  it 
was  sold.  The  land  in  controveny  was  not  sold,  bat  was  claimed  in 
a  general  way  by  the  guardian  of  the  children  of  the  bankrupt,  and 
in  1SS2  he  obtained  a  decree  of  the  Hopkins  circuit  court  to  sell  this 
land,  and. did  sell  in  November,  1882.  This  suit  was  brought  April 
1,  1S83,  so  that  the  limitation  bars  if  it  applies  to  this  case. 

In  Phelps  V.  McDonald,  99  U.  S.  306,  the  assignee  of  a  bankrupt 
brought  a  suit  to  recover  a  large  sum  which  had  been  awarded  io  the 
bankrupt  by  the  British  government,  but  to  be  paid  by  tiie  United 
States.  The  bankrupt  claimed  to  be  a  British  subject,  and  got  this 
award  for  cotton  burned  during  our  civil  war.  The  award  was  made 
in  1873,  and  the  suit  brought  in  September,  1874.  The  bankrupt 
claimed  under  a  purchase  of  his  assets,  bat  tiie  court  held  that  pur- 
chase was  fraudulent  and  void,  and  that  the  claim  was  still  the  prop- 
erty of  the  assignee.   In  the  course  of  the  opinion  the  eoart  say : 

"The  bankrupt  law  required  that  all  BOlte  by  or  against  the  assignee  should 
be  brought  within  two  years  from  the  time  tl)e  cause  of  action  accrued.  Bev. 
St.  p.  782,  §  5057.  But  this  provision  relates  to  suits  by  or  against  the 
assignee  with  respect  to  parties  other  than  the  bankrupt.  In  a  case  like  this 
it  has  no  application.  If  this  were  otherwise,  the  cause  of  action  here  did  not 
accrue  until  the  award  was  made,  and  McDonald  (banlcrupt)  set  up  a  <daim 
to  the  fund  awarded.    Clark  v.  Clark,  17  How.  315." 

The  case  of  Clark  v.  Clark,  17  How.  315,  was  a  case  almost  iden- 
tical with  the  Phelps  v.  McDonald  case,  and  arose  under  the  eighth 
section  of  the  bankrupt  act  of  1841,  which  in  termSi  as  to  limitation, 
was  the  same  as  the  act  of  1867.  In  that  case  the  language  is  al- 
most identical  with  that  used  in  Phelps  v.  McDonald.   The  court  say : 

"  The  interest  adversely  claimed,  and  which  the  statute  protects  if  not  sued 
for  within  two  years,  is  an  interest  in  a  claimant  othei*  than  the  bankrupt;  but 
supposing  Ferdinand  Clark  had  been  placed  in  that  condition,  as  to  the  funu 
in  the  treasury,  by  hia  pretended  purchase  of  his  own  assets,  yet  as  no  cause 
of  action  accrued  to  the  assignee  in  bankruptcy  against  Cla^  until  lie  got 
possession  of  the  money,  and  as  he  never  held  the  fund  adversely,  it  follows 
that  the  act  does  not  apply;  but  if  it  did,  tlie  fund  had  no  existence  until  the 
award  was  made,  which  was  only  thirty  days  before  the  suit  was  brought." 

It  will  be  seen  that  while  both  of  the  opinions  state  in  broad  terms 
that  the  act  does  not  apply  to  a  suit  by  or  between  the  assignee  and 
bankrupt,  the  question  is  not  discussed,  and  iu  both  cases  the  court 
say  no  canse  of  action  accrued  until  the  award,  whioh  was  within  less 
than  the  two  years.  Again,  the  court  say.  in  the  Clark  CofSt  that  no 
cause  of  action  accrued  until  the  bankrupt  obtained  the  money;  and 
as  he  never  obtained  the  money,  but  it  was  still  in  the  treasury,  there 
was  no  adverse  holdix^  by  the  bankrupt. 

la  the  ease  at  bar  the  homestead  of  the  bankrupt  did  not  pass  to 
the  assigned  by  the  register's  deed.   This,  by  the  express  terms  of 
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section  5045.  did  not  poas  to  the  assignee.  It  is  true  (hat  the  deter- 
TDinatioa  of  the  zoatter  of  homestead  and  exemption  is  left  with  the 
assignee,  subject  to  roTision  by  the  court ;  but  I  presome  that  a  claim 
in  the  schedule  of  a  specified  homestead  is  in  the  natore  of  an  adverse 
claim,  and  that,  after  the  banlcrupt's  assignee  has  determined  the  ques- 
tion of  homestead,  and  the  bankrupt  claims  and  has  possession  of  land 

part  of  his  homestead,  that  is  an  actual  adverse  holding  against 
the  assignee.  While  the  homestead  does  not  pass  to  the  assignee,  still 
he  has  a  right  to  determine  whether  the  claim  of  the  bankrupt  is 
jnat  and  proper,  and  all  else,  except  the  exemptions  and  homestead, 
does  pass  to  the  assignee.  Whatever  is  shown  by  the  bankrupt  not 
to  have  passed,  but  to  be  his  homwtead,  is  held  adversely  io  the  as- 
signee after  his  determination  is  made  and  reported  by  him.  If  the 
land  claimed  under  aneh  oircnmstanoes  is  really  the  bankrupt's  home- 
atead,  it  has  never  passed  to  the  assignee.  If,  however,  there  is  a 
doubt,  because  of  the  description  or  other  cause,  the  possession  and 
claim  of  the  bankrupt,  that  it  is  part  of  his  homestead,  is  and  must 
be  an  adverse  claim.  It  will  be  observed  that  there  is  nothing  ia 
this  section  confining  the  limitation  to  suits  between  the  assignee  and 
persons  other  than  the  bankrupt.  The  language  is,  'between  an  as- 
signee in  bankruptcy  and  a  person  claiming  aa  adverse  interest. 

The  bankrupt  is  very  rarely  in  condition  to  claim  an  adverse  inter- 
est to  his  own  assignee;  but  if,  in  fact,  he  does  have  possession,  as  in 
the  case  at  bar,  claiming  it  as  part  of  his  homestead  which  never 
passed  to  his  assignee,  I  can  see  no  good  reason  why  this  statute  of 
limitation  should  not  apply.  It  is  not  under  the  assignee,  but  ad- 
verse to  him.  Whatever  my  own  opinion  upon  this  subject  might  be, 
it  would  be  controlled  by  the  case  of  Phelps  t.  McDonald,  99  U.  S. 
298,  if  I  construed  it  as  a  decision  upon  this  point.  The  court  say  that 
"the  cause  of  action  did  not  accrue  until  the  award  was  made,  and  Mo- 
Donald  set  up  a  claim  to  the  fund  awarded."  If  this  was  true,  of  course 
the  two-years  limitation  did  not  apply,  as  the  award  was  made  only 
one  year  before  the  suit.  8o,  in  the  Clark  Case,  17  How.  315,  the 
award  was  only  three  months  before  the  bringing  of  the  suit.  While 
it  is  true  that  in  both  of  these  eases  the  supreme  court  aay  that  the 
limitation  does  not  apply  to  suits  between  the  bankrupt  and  his  as- 
signee, in  both  the  court  say  that  if  he  had  applied,  it  would  not  bar, 
because  the  cause  of  action  accrued  within  the  two  years.  The  rea- 
son for  this  provision  of  the  law  was  to  force  prompt  settlements  of 
bankrupts'  estates,  (BaUey  t.  Qlover,  21  Wall.  342.)  and  this  reason 
applies  with  equal  force  to  the  prompt  adjustment  and  final  settle- 
ment of  the  question  of  homestead  exemption,  as  any  other  connected 
with  the  settlement  of  the  bankrupt's  estate.  The  supreme  court  has 
determined  recently  that  this  limitation  applies  to  the  receiver  of 
debts  due  the  bankrupt's  estate  by  third  parties,  thus  giving  a  broad 
construction  to  the  words  "claiming  an  adverse  interest,"  in  this  sec- 
tion, (Jenkins  v.  InUmatiaml  Bank,  106  U.  S.  574;  S.  C.  2  Sup.  Ct. 
T.2SF,no.l3 — 42 
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Eep.  1,)  and  that  coart  has  indicated  a  purpose  to  give  a  liberal  con- 
struction to  tbiB  limitation,  and  apply  it  rigidly  to  all  suits  covered 
by  its  terms. 

I  have  looked  with  diligence  for  a  direct  authority  on  the  question 
under  consideration,  but  have  foand  none.  I  must  therefore  decide 
this  queBtion  as  I  understand  the  language  of  this  section,  which,  I 
think,  applies  to  all  persons  claiming  an  adverse  interest  to  the  as- 
signee; the  bankrupt  as  well.  There  is  not  sufficient  evidence  of  a 
fraudulent  intent  or  a  fraudulent  concealment  of  the  property  in  con- 
test. Indeed,  I  think  the  proof  makes  it  clear  ^t  the  present  con- 
troversy has  arisen  from  a  loose  description  in  the  schedule,  and  con- 
sequently in  the  report  of  the  assignee  of  the  homestead  assign;  but 
there  was  no  intentional  fraud. 

The  question  of  whether  or  not  the  land  in  controversy  was,  in  (act, 
a  part  of  the  homestead,  as  recognised  by  the  assignee,  need  not  be 
decided,  as  I  think  the  suit  is  barred  by  the  two-yeus  limitation. 

The  bill  and  cross-bill  should  be  dismissedj  with  costs;  and  it  is  so 
ordered. 


1.  CRncTNAXi  Law  and  Pbocrdusb— Motion  fob  Warrajtt  of  Rhhovai. 

In  acting  on  a  motion  fora  warrant  of  romoTa],  tbf  judge  Is  performing  a  }a- 
dicial  function,  and  in  tlic  performance  of  sucti  function  lie  may  look  into  the 
proceedingsof  the  commissioner,  or  thecourtiQ  which  the  indictment  was  found, 
for  the  purpose  of  enabling  him  to  properly  determine  questions  pertaining  to 
the  removal  and  grant  or  refuse  the  order  accordingly. 
3.  8ahb~Qcestion  for  Decision  of  Judge. 

The  question  the  Judge  is  called  to  pass  on  in  a  proceeding  for  remoTal  is, 
wliere  the  case  is  to  be  tried,  where  a  trial  can  be  had.  in  passing  on  the  ques- 
tion, the  judge  can  go  behind  ttie  indictment.  He  must  Inquire  where  a  trial 
can  be  bad.  He  must  sand  the  party  to  theeonrt  which  lias  jurledibtion  to  tiy. 
Tlio  judge  Is  to  determine  for  Mmsell  wliother  the  party  cboi^d  idiouhl  be 
held  or  removed  or  discharged. 
8.  Same — Juhisdiction. 

Jurisdiction  can  be  raised  at  anj  stage  of  a  criminal  proceeding.  It  Is  never 
presumed,  but  must  always  l>e  proved,  and  is  never  waived  by  a  defendant. 
Jurisdiclioalo  try,  embraces  jurisdiction  of  the  person,  of  the  place,  and  of  the 
subject-matter.  There  must  be  a  concurrence  of  all  of  these  to  give  the  right 
to  try. 

4  Sake— OsjEcrnoN,  how  Katsed. 

The  person  accused  and  who  is  asked  to  be  removed,  can  mlw  the  qnestion 
of  jurisdiction  without  invoking  the  aid  of  the  writ  of  habeat  eorput,  or  tie  may 
do  so  by  the  aid  of  each  writ. 

5.  Bamb— Bbv.  St.  $  1014. 

Under  section  1014  of  the  statute  of  the  United  States,  the  judge  of  the  dis- 
trict is  invested  with  plenary  power  to  grant  or  refuse  the  warrant  of  removal, 
and  be  is  but  exercising  sound  judicial  discretion  when  be  luolu  into  the  que^ 
lion  of  jurisdiction,  ana  in  lookiog  Into  such  question  be  may  go  bdUnd  the 
indictmfnt. 

6.  Same— Habeas  Corpus. 

By  h4iMa»  torput  the  jurisdict4on  of  a  court  to  try  can  be  inquired  Into  under 
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tbe  litw  of  Uio  ITnitoJ  States,  \>j  an j  judge  or  court  nAlolt  has  a  jrlgU  to  inne 

the  writ. 

7.  CuEROKKB  Nation — Titug  to  Lands. 

The  Cherokee  Nation  of  Indians  liold  what  ta  called  the  "  Cherokee  Outlet" 
bysubstantinlh'thesame  kind  of  title  it  holds  its  other  lands.  The  title  to 
all  their  lands' was  obtained  by  grant  from  the  United  Utates.  This  title  Is  a 
base,  qualifled,  or  determinable  fee,  without  the  right  of  Teverslon,  but  only  the 
possibility  of  reversion  In  the  United  Blaies.  This,  in  effect,  puts  all  the  estate 
in  the  Cherokee  Nation. 

8.  Bavb— Act  of  JASiTAitT  6, 1883. 

Prior  to  the  act  of  confcress  of  January  6, 1B88,  the  Cherokee  Outlet  was  in 
the  jurisdiction  of  the  United  States  district  court  for  the  Western  district  of 
Arkansas.  That  actdid  not  put  It  iu  the  jurisdiction  of  the  United  Btatescoart 
of  Kansas,  as  then  and  now  It  la  Indian  oonntiy,  set  apart  and  occupied  by 
the  Cherokees. 

8.  Sake — "  Occupied." 

The  word  "occupied "  or  '* occupation,"  may  be  used  ia  law  in  connection 
with  other  cvpressions,  or  under  the  peculiar  facts  of  the  case,  as  to  8iKuiJ&  act- 
ual residence.  Under  the  peculiar  facts  here,  actual  reudence  of  tm  Chero- 
kee Nation  would  be  an  impoa^btlity. 

10.  Bamb— FoseBssioN. 

When  congress,  in  the  act  of  January  6, 1883,  used  tbe  word  "  occupied  "  It 
ooidd  have  meant  no  more  than  the  possession  of  the  countiy.  To  have  poa- 
aesiion  does  not  require  actual  reaidence. 

IL  BAira— Leoal  FoeBBBBHnr. 

The  word  "  occupy, "  as  used  in  the  act  of  congress  above  referred  to  means 
subject  to  thewil]  and  control,  ponauiiopedi*,  &na  i%  is  synonymous  with  "sub- 
jection "  to  the  will  and  control."  Wherever  there  ia  a  subjection  of  land 
to  the  will  and  control  of  another,  with  title  In  him,  it  is  occapied  that  othw 
— it  is  in  the  actual  legal  possession  of  that  other. 

12.  Bamb — Occupation  by  Nation. 

Tbe  usual  legal  sense  of  the  word  "occupy,"  as  apfilied  to  land,  is  where  a 
person  exercises  physical  control  over  such  land.  Hence,  when  a  nation  or  body 
of  pet^le  have  the  title  to  land,  and  the  same  is  subject  to  its  will  and  control, 
it  is  occupied  by  It,— l^rally.  it  is  in  its  possession. 

On  Application  for  Warrant  of  Removal  and  Habea$  Corput. 

The  petitioner  for  habeas  corpus  in  this  ease  was,  on  the  eleventh 
of  September,  1884,  at  a  term  of  the  United  States  distriot  conrt  of 
Kansas,  begun  and  held  at  Wichita,  indicted  for  the^rime  of  arson, 
in  the  Indian  Territory.  Said  indictment,  in  effect,  alleges  that  the 
crime  was  committed  in  that  part  of  the  Indian  Territory  lying  north 
of  the  Canadian  river  and  east  of  Texas  and  the  100th  meridian,  not 
set  apart  and  ocenpied  by  the  Cherokees,  Creeks,  and  Seminole  In- 
dian tribes;  and  that  the  same  was  committed  within  the  exclusive 
jnrisdietion  of  the  United  States  district  court  for  the  district  of  Kan- 
sas. A  certified  copy  of  tbe  indictment  was  sent  to  the  marshal  of 
th4  Western  district  of  Arkansas,  with  the  request  that  he  obtain  a 
warrant  of  removal,  and  bring  petitioner  before  the  district  court  of 
the  United  States  for  the  district  of  Kansas,  sitting-at  Wichita.  The 
marshal  of  this  distriot  un  the  fifteenth  day  of  December,  1884,  ap- 
plied to  the  judge  of  th  is  court  for  a  wamtnt  for  the  arrest  of  the  peti- 
tioner. The  same  was  issued.  The  petitioner  was,  on  the  thirtieth  of 
December,  1884,  arrested  on  said  warrant,  and  by  the  marshal  of  this 
district  t»roaght  before  the  judge  of  this  court,  when  the  distriot  at- 
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torney  of  this  district  applied  to  the  judge  for  a  warrant  of  removal; 
and  simultaneous  with  such  application  the  petitioner  filed  bis  peti- 
tion for  a  writ  of  habeas  corpxu,  in  which  be  prayed  that  he  might  be 
discharged  from  arrest,  for  the  reason  that  the  alleged  crime  for  whioh 
he  is  indicted,  was  not  committed  in  that  section  of  the  Indian  eoan- 
try  over  which  the  district  court  of  Kansas  has  jurisdiction,  but  that 
the  same,  if  any  offense  against  the  laws  of  the  United  States,  was  com- 
mitted in  that  part  of  the  Indian  country  lying  north  of  the  Canadian 
river,  and  west  of  Texas  and  the  lOOtb  meridian,  set  apajrt  and  ooenpied 
by  the  Gherokees,  for  which  they  hold  a  patent,  whioh  evidwoes  their 
title,  obtained  from  the  United  States.  Said  patent  is  dated  Decem- 
ber 31, 1838.  In  other  words,  that  the  court  in  which  the  indictment 
was  found,  had  no  jurisdiction  over  the  place  where  the  crime  was 
eommitted,  and  eonseqnently  the  indictment  could  not  be  lawfully 
found  the  grand  jnxy,  and  that  the  court  would  not  have  the  right 
to  try  the  same ;  that  no  trial  can  be  lawfully  had  of  the  alleged  crime 
in  the  district  court  of  Kansas,  and  that,  therefore,  the  petitioner  can- 
not be  lawfully  removed  to  said  district  for  trial;  that  ooasequently 
the  warrant  for  his  arrest  should  not  have  been  issued  by  the  judge 
of  this  court;  and  that  now  he  is  restrained  of  his  liberty  in  viola- 
tion of  the  constitution  and  laws  of  the  United  States.  Other  rea- 
sons are  set  up  by  the  petitioner  in  his  response  to  the  return  of  the 
marshal  to  the  writ  of  habeas  corpus,  but  they  not  being  necessary  to 
a  decision  of  the  case,  it  is  not  deemed  important  to  set  them  out. 
Barnes  d  MeUette  for  petitioner. 

W.  H.  H.  Clayton,  U.  S.  Dist.  Atty.,  for  the  United  States. 

Parker,  J.  This  case  is  before  me  on  the  application  of  District 
Attorney  Clayton  for  a  warrant  for  the  removal  of  petitioner  to  the 
district  of  Kansas,  as  well  as  upon  the  writ  of  habeas  corpus,  issued 
upon  application  of  petitioner.  Section  1014  of  the  Bevised  Statutes 
of  the  United  States,  among  other  things,  provides  that  "for  any 
crime  or  offense  against  the  United  States  the  offender  may,  by  any 
justice  or  judge  of  the  United  States,  *  •  *  be  arrested  and 
imprisoned,  or  bailed,  as  the  case  may  be,  for  trial  before  such  court 
of  the  United  States  as  by  law  has  cognizance  of  the  offense. 

*  *  *  And  when  any  offender  or  witness  is  committed  in  any 
district  other  than  that  where  the  offense  is  to  be  tried,  it  shall  b^  the 
duty  of  the  judge  of  the  district  where  such  offender  or  witness  is 
imprisoned  seasonably  to  issue,  and  of  the  marshal  to  execute,  a  war- 
rant for  his  removal  to  the  district  where  the  trial  is  to  be  had." 
If  it  be  true  that  the  district  court  of  Kansas  has  no  jurisdiction  to 
try  the  offense  alleged  to  have  been  committed  by  petitioner,  this 
court  bad  no  right  to  issue  the  warrant  for  his  arrest;  and  although 
said  warrant  is  regular  on  its  face,  yet  it  would  be  without  authority 
of  law,  as  such  warrant  was  issued  solely  with  a  view  to  his  removid 
to  the  district  court  of  Kansas  sitting  at  Wichita.  If  that  is  not  a 
court  whore  a  trial  can  be  had  for  the  alleged  offense  of  arson,  and 
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not  the  conxt  which  has  oognizaaoe  of  ibe  offense,  the  petitioner  can- 
not be  held  under  this  warrant. 

The  qaestion  presents  itseU  under  the  statute  of  removal,  how  far 
the  judge  of  the  district  can  or  may  go  in  his  inquiry  into  the  case, 
beftnre  he  takes  action  in  the  shape  of  ordering  the  removal  of  a  per- 
son charged  with  crime  in  a  district  other  than  the  one  where  he  may 
be  arrested.  ^  U.  S.  v.  Bratoner,  7  Fbd.  Bbp.  86,  Inre  Jame»t  18 
Fed.  Bbp.  854.  and  In  re  Buell,  8  Dill.  116,  it  was,  in  effect,  held 
that  in  acting  on  a  motion  for  a  "warrant  of  removal"  the  judge  is 
performing  a  judicial  function,  and  in  the  performance  of  such  func- 
tion, he  may  look  into  the  proceedings  of  the  commissioner,  or  the 
court  in  which  the  indictment  was  found,  for  the  purpose  of  enabling 
him  to  properiy  determine  questions  pertaining  to  the  removal,  and 
grant  or  refuse  the  order  accordingly.  If  the  party  has  been  indicted, 
can  the  judge  go  behind  that  indictment  to  inquire  into  the  jurisdic- 
tion? The  very  question  thai  he  is  called  on  to  investigate  and  pass 
on  in  a  proceeding  for  removal  is  where  the  offense  is  to  be  tried. 
What  court  has  jurisdiction  of  it  ?  Where  the  trial  is  to  be  had.  Now, 
ia  he  precluded  from  doing  this  by  an  indictment  9  The  statute  is 
very  broad.  He  must  inquire  where  the  trial  is  to  be  had.  He  must 
send  the  party  to  the  district  where  the  offense  is  to  be  tried ;  to  the 
court  which  has  jurisdiction,  where  the  trial  is  to  be  had.  The  judge 
of  the  district  must  judicially  determine  whether  the  prisoner  shall 
be  taken  to  another  district  for  trial,  and  that  he  may  refuse  his  war- 
rant when  it  appears  that  the  removal  should  not  be  made,  or  when 
he  should  admit  the  party  'to  bail.  The  judge  is  to  determine  for 
himself  whether  the  party  charged  should  be  held  or  removed.  U. 
S.  V.  Bravftier,  7  Fed.  Bbp.  86;  Conkl.  Treat.  (4th  Ed.)  582;  Murray, 
XT.  B.  Courts,  29;  Be  Buell,  S  Dill.  116,  at  p.  120;  V.8.  v.  JacoU,  14 
Int.  Bev.  Bee.  45;  V.  S.  v.  Pape,  24  Int.  Bev.  Bee.  29;  U.  S.  v. 
VoU,  14  Blatchf.  15;  U.  S.  v.  Hashing,  3  Sawy.  262;  Re  Alexander, 
lLow.580;  (7.S.  v.  SAepard,  1  Abb.  431;  iJe  Doi^,  4  Fbd.  Bbp.  193; 
and  cases  cited  in  these  opinions. 

In  some  of  these  oases  there  was  a  writ  of  habeas  corpus,  and  in 
some,  the  original  examination  was  before  the  district  judge,  and  in 
one  the  question  arose  in  the  district  to  which  the  removal  was  made 
on  motion  to  quash  the  indictment. 

Judge  HAuuoHn,  in  17.  8,  v.  Bravmer^  says : 

**  In  none  of  these  cases  does  it  seua  to  hare  been  treated  as  a  matter  of  m  uch 
Importance  by  what  form  of  procedure  the  action  of  the  judge  is  invoked, 
and  in  none  is  it  denied  that  he  may  determine  for  himself  whether  the  re- 
moval is  proper." 

Jn  the  discretion  of  the  judge  he  may  take  the  indictment  as  prinM 
facia  evidenoe  of  jnrisdiotion ;  but  suppose  the  party,  when  an  applica- 
tion for  removal  is  made,  objects  to  the  removal  on  the  ground  that 
the  court  to  which  he  is  sought  to  be  removed,  has  no  jurisdiction  to 
try  him,  he  certainly  has  the  right  to,  in  this  way,  raiso  the  question 
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of  jurisdiction.  Jnrisdiction  can  be  raised  at  any  stage  of  a  criminal 
proceeding.  It  is  never  presatned,  but  most  always  be  proved ;  and  it 
is  never  waived  by  a  defendant.  If  this  principle  be  correct,  it  fol- 
lows that  the  party  who  is  charged  with  a  crime>  and  arrested  in  one 
district  to  be  removed  for  trial  to  another,  can  raise  the  question,  as  an 
objection  to  his  removal,  that  he  cannot  be  tried  in  that  other,  or  that 
the  trial  cannot  be  had  there  for  want  of  jurisdiction  in  the  court 
either  over  the  person,  the  subject-matter,  or  the  place  where  the  crime 
was  committed.  There  is  no  question  in  my  mind  of  the  right  of  a 
person  accused  to  raise  the  question  of  jnruidietion  on  the  hearing  of 
an  application  for  removal,  without  invoking  the  aid  of  the  writ  of 
habeas  corpus.  In  re  James,  18  Feu.  Bbp.  858 ;  U.  S.  v.  Bratcner, 
7  Fed.  Bep.  86.  And  when  said  question  is  raised  it  becomes  the 
duty  of  the  judge  of  the  district  to  investigate  the  case  so  far  at  least 
as  to  ascertain  if  the  court  to  which  the  aocaeod  is  asked  to  be  re- 
moved, is  the  one  where  the  trial  can  be  had.  Under  the  statute  the 
judge  of  the  district  is  invested  with  plenary  power  to  grant  or  refuse 
the  warrant  of  removal,  and  he  is  but  exercising  sound  judicial  dis- 
cretion when  he  looks  into  the  question  of  jnrisdietion.  It  most  be 
remembered  that  this  case  is  before,  me  both  on  an  application  for  re- 
moval of  petitioner  and  on  kabfos  corpus,  and  if  there  could  be  any 
question  about  the  right  of  the  judge  to  look  to  the  question  of  juris- 
diction on  an  application  for  a  warrant  of  removal,  there  can  be  none 
as  to  his  right  t«  do  so  when  the  case  is  brought  before  him  by  ha- 
beat  corpus.  In  re  BueU,  8  Bill.  116;  U,  8.  t.  Bravner,  7  Fbd. 
Rbf.  86. 

Bat  it  is  objected  by  counsel  that  the  case  cannot  be  heard  on 
habeas  corpus,  as  the  warrant  for  the  arrest  of  Bogers  was  legal ;  that 
the  officer  held  him  legally  by  virtue  of  Bucb  ^t,  and  he  being  in 
legal  custody,  he  cannot  be  dischai^ed  by  this  writ  at  this  stage  of 
the  case.  If  he  had  been  arrested  on  a  warrant  of  a  commissioner, 
and  committed  to  await  a  warrant  of  removal,  the  action  of  the  com- 
missioner could  be  inquired  into  by  habeas  corpus,  or  without  it  on 
the  application  for  removal.  U,  <S.  v.  Bra«m«r,  7  Fed.  Bbp.  86;  In 
re  Buellf  8  Dill.  116.  The  petitioner  is  in  the  same  condition  when 
held  by  the  marshal  ander  the  warrant  issued  by  the  judge  of  this 
district  as  though  he  had  been  committed  by  a  commissioner  to  await 
a  warrant  of  removal.  The  effect  of  the  warrant  was  to  commit  him 
to  the  marshal  to  await  the  action  of  the  judge  in  ordering  his  re- 
moval, as  would  be  the  effect  of  the  action  of  a  commissioner  when 
he  was  committed  by  him  to  await  a  warrant  of  removal.  In  the  one- 
case,  the  judge,  by  habeas  corpus,  reviews  the  action  of  the  commis- 
sioner. In  the  other  he  reviews  his  own  action.  By  habeas  corpus 
the  jurisdiction  of  a  court  can  be  inquired  into  under  the  laws  of  the 
United  States  by  any  judge  or  court  which  has  the  right  to  isane  the 
writ.  In  re  Buell,  8  Dill.  16;  In  re  James,  16  Fex>.  Bbp.  853;  U* 
S,  V.  Brawner,  7  Fxo.  Bbp.  86. 
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In  re  BueU  there  was  an  indictment  against  Bnell  in  the  District 
of  Oolambia  for  libel,  and  he  was  arrested  upcm  a  warrant  oi  a  oom- 
-znissioner  in  the  Eastern  district  of  Missouri,  where  he  sued  ont  a 
vrit  of  habeas  corpus  before  Jndge  Treat.  He  took  up  the  question 
of  jurisdiction,  and  discharged  Buell  on  the  ground  that  the  indict- 
ment failed  to  show  jurisdiction.  This  ruling  was  affirmed  by  Jndge 
Dillon.  If  there  is  no  jurisdiction  to  try,  the  party  is  held  in  custody 
contrary  to  the  constitution  and  laws  of  the  United  States,  and  in 
that  case  this  great  writ  of  right,  known  as  the  writ  of  habeas  corpus, 
can  be  invoked  from  any  officer  who  has  a  right,  under  the  laws  of  the 
Dnited  Htates,  to  issue  it. 

There  can,  I  think,  be  no  doubt  that  the  petitioner  can  raise  the 
question  of  jurisdiction  on  an  application  for  removal  either  when 
the  motion  for  a  writ  of  removal  is  pending,  and  on  such  motion,  or 
by  habeas  corpus,  and  that  the  judge  can,  if  the  question  of  the  juris- 
diction of  the  court  to  which  the  prisoner  is  asked  to  be  sent  for  inhX 
IB  raised,  go  behind  the  indictment  to  ascertain  where  the  trial  is  to 
be  htd.  Then  the  material  question  in  this  case  is,  did  the  district 
court  of  Kansas  have  jurisdiction  of  this  alleged  offense?  The  proof 
submitted  in  this  case  shows  that  a  number  of  persons  had  banded 
together  under  the  lead  of  one  D.  L.  Payne,  for  the  purpose  of  mak- 
ing a  raid  into  the  Indian  country;  that  they  had  entered  that  country 
and  made  a  settlement  at  a  point  four  miles  south  qf  Hunniwell,  £an- 
sas,  and  the  thirty-seventh  parallel  of  north  latitude,  and  between  the 
ninety-seventh  and  ninety-eighth  degrees  of  west  longitude,  a  littte 
north-west  of  the  Nez  Perce  reservation  on  the  Shaskaskie  river ;  that 
these  persons  were  intruders  in  the  Indian  country.  They  were  there 
against  and  in  violation  of  the  laws  of  the  United  States.  The  presi- 
dent of  the  United  States  had  issued  his  proclamation  for  their  ex- 
pulsion and  arrest.  The  petitioner  in  this  case  had  gone  there  as 
"acting  Indian  agent"  of  the  five  civilized  tribes  to  point  out  to  the 
military  the  intruders  who  were  to  be  expelled  and  arrested.  That 
the  petitioner  set  fire  to  and  caused  to  be  burned  a  smaU  board  shanty, 
which  the  intruders  could  not,  or  would  not,  remove  after  being  re- 
quested by  petitioner  to  remove  same.  If  this  is  an  offense  against 
the  laws  of  the  United  States,  it  was  committed  in  that  part  of  the 
Cherokee  country  known  as  the  "Cherokee  Outlet."  This  country,  to- 
gether with  tbe  other  part  of  its  lands,  was  granted  to  the  Cherokee 
Nation,  as  a  nation,  by  the  treaties  between  the  Nation  and  the  United 
States,  made  May  6, 1828.  Indian  Treaties  5tf  and  57,  the  fourteenth 
of  February,  1838,  Id.  63,  and  December  29, 1835,  Id.  61.  By  these 
treaties  the  Cherokee  Nation  was  granted  a  perpetual  outlet  west,  and 
a  free  and  unmolested  nse  of  all  the  country  lying  west  ol  the  western 
boundary  line  of  the  7,000,000  acres  of  land  granted  in  and  by  the 
same  treaties. 

On  the  thirty-first  of  December,  1838,  a  patent  was  issued  by  the 
government  of  the  United  States,  in  accordance  with  treaty  stipula- 
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tions  for  all  its  lands,  mcludiag  the  outlet  west.  The  l&ngaage  of  the 
descriptive  part  of  that  patent  touching  the  outlet  is  "that  the  United 
States  further  guaranty  to  the  Cherokee  Nation  a  perpetual  outlet 
west,  and  a  free  and  anmolested  use  of  all  the  country  west  of  the 
western  boundary  of  said  7,000,000  of  acres  as  far  west  as  the  sov- 
ereignty of  the  United  8tates  and  their  right  of  soil  extend."  The 
"granting  clause"  is  that  the  United  States  have  "given,  granted,  and 
by  these  presents  do  give  and  grant,  unto  the  Cherokee  Nation  the  two 
traots  of  land  surveyed,"  which  two  tracts  included  the  outlet.  The 
habendum  clause  is  "to  have  and  to  hold  the  same,  together  with  all 
the  rights,  privileges,  and  appurtenances  thereunto  belonging,  to  the 
said  Cherokee  Nation,"  forever  subject,  however,  "to  the  right  of  the 
United  States  to  permit  other  tribes  of  red  men  to  get  salt  on  the  Salt 
plain  OD  the  western  prairie  referred  to  in  the  second  article  of  the 
the  treaties  of  the  twenty-ninth  of  December,  1836,  which  Salt  plain 
has  been  ascertained  to  be  within  the  limits  prescribed  for  the  outlet, 
and  subject  farther  to  the  condition  provided  by  the  act  of  congress, 
of  the  twenty-eighth  of  May,  1830,"  and  which  condition  is  that  *'the 
lands  hereby  granted,  shall  revert  to  the  United  States,  if  the  Chero- 
kee Nation  become  extinct  or  abandon  the  same."  By  looking  at  the 
title  of  the  Gherokees  to  their  lands,  we  find  that  they  hold  them  all 
by  substantially  the  same  kind  of  title,  the  only  difference  being 
that  the  outlet  is  incumbered  with  the  stipulation  that  the  United 
States  is  to  permit  other  tribes  to  get  salt  on  the  Salt  plains.  With 
this  exception,  the  title  of  the  Cherokee  Nation  to  the  outlet  is  jnst  as 
fixed,  certain,  extensive,  and  perpetual  as  the  title  to  any  of  their 
lands.  This  court  held  in  the  ease  of  C7.  S.  t.  Reese,  5  Dill.  405,  that 
"the  Gherokees  hold  their  land  by  title  different  from  the  Indian  title, 
by  occupation;  they  derived  it  by  grant  from  the  United  States.  It 
is  a  base,  qualified,  or  determinable  fee  without  the  right  of  reversion, 
but  only  a  possibility  of  reversion,  in  the  United  States.  This  in  ef- 
fect puts  all  the  estate  in  the  Cherokee  Nation." 

Prior  to  the  act  of  congress  of  January  6,  1883,  all  of  the  country 
lying  west  of  Missouri  and  Arkansas,  known  as  the  "Indian  Territory," 
was  attached  by  a  law  of  the  United  States  to  the  judicial  district  of 
Arkansas.  And  the  district  court  of  such  district  had  jurisdiction 
over  all  the  country  described  above  as  Indian  country  for  the  trial  of 
offenses,  when  committed  by  a  certain  class  of  persons,  or  upon  a  cer- 
tain class  of  persons.  Up  to  the  time  of  the  act  above  referred  to 
there  was  no  question  as  to  the  Cherokee  outlet  being  in  thejurisdio- 
tion  of  the  district  court  for  the  Western  district  of  Arkansas.  It 
was  Indian  country  and  Indian  country,  lying  west  of  Missouri  and 
Arkansas,  and  a  part  of  what  was  known  as  the  Indian  country.  On 
the  date  above  named,  congress  passed  an  act  entitled  "An  act  to 
provide  for  holding  a  term  of  the  district  court  of  the  United  States, 
at  Wichita,  Kansas,  and  for  other  purposes,  which  provides,  by  section 
3,  "that  all  that  part  of  the  Indian  Territory  lying  north  of  the  Can* 
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adian  river  and  east  of  Texas  and  the  100th  meridian,  not  s«t  apart 
and  oeeupied  by  the  Cherokee,  Greek,  and  Seminole  Indian  tribes,  shall, 
from  and  after  the  passage  of  this  act,  be  annexed  to  and  oons^tute  a 
part  of  the  United  States  judicial  district  of  Kansas,  and  the  United 
States  courts  at  Wichita  and  Fort  Scott,  in  the  district  of  Kansas, 
shall  have  exclosive  original  jurisdiction  of  all  offenses  oommitted 
-within  the  limits  of  the  territory  hereby  annexed  to  said  distoiot  of 
Kansas  against  any  of  the  laws  of  the  United  States  now  or  thai 
xnay'hereafter  be  operative  therein."   23  St.  400. 

By  the  treaties  and  patent  above  referred  *to  the  Cherokee  outlet 
"was,  beyond  question,  set  apart  to  the  Cherokees  (md  to  that  extent 
was  in  a  oondition  the  oonverse  of  that  whioh  is  necessary  to  attach 
it  to  the  distriot  of  Kansas.  It  matters  not  what  may  have  been  the 
extent  of  their  title.  If  tbey  had  a  title  of  any  degree  whatever,  it 
was  set  apart  to  them.  Now,  at  the  time  of  the  commission  of  this 
alleged  offense,  was  it  ocoapied  by  the  Cherokee  tribe  of  Indians?  If 
it  was  set  apart  and  oecapied  by  this  tribe,  it  is  not  in  the  jurisdic- 
tion of  the  district  eonrt  of  Kansas. 

The  evidence  in  this  case  shows  that  the  Cherokee  Nation  has  con- 
stantly, and  all  the  time  since  it  obtained  the  outlet,  claimed  it,  and 
exercised  acts  of  ownership  and  control  over  it.  The  nation  has  col- 
lected at  different  times  a  grazier's  tax  from  white  men  who  were 
grazing  their  stock  on  it.  Individual  Indians  have  gone  on  it  and 
fenced  up  large  tracts  of  land  on  the  outlet.  Different  individual  In- 
dians have  gone  out  and  lived  on  it,  and  now  live  on  it.  That  since 
the  passage  of  this  law  of  January  6,  1888,  the  Cherokee  Nation  has 
leased  to  citizens  of  the  United  States  for  grazing  purposes  6,000,000 
acres  of  this  outlet.  That  under  the  provisions  of  the  sixteenth  arti- 
cle of  the  treaty  of  1866  with  the  United  States,  it  has  sold  tracts  of 
land  on  this  outlet  for  reservations  to  the  Pawnees,  Poncas,  Nez 
Forces,  Otoes,  and  Missouras.  The  very  country  where  this  alleged 
offense  was  committed,  was,  at  the  time  of  its  commission,  leased  to 
the  cattle  men  as  a  part  of  the  6,000,000-acre  lease.  That  the  Cher* 
okee  Nation  never  has  abandoned  any  part  of  the  outlet  except  what 
it  has  sold.  It  claims  the  title  and  possession  of  the  outlet  and  of  that 
part  of  it  where  this  alleged  offense  is  shown  to  have  been  committed. 
The  United  States,  the  grantor,  has  admitted  its  title  to  it.  Then, 
does  the  Cherokee  Nation  occupy  the  country  where  the  offense  was 
committed?  It  becomes  necessary  in  this  eonneotion  to  ascertain 
what  is  meant  by  the  word  "occupy."  It  is  well  to  remember  that 
the  conntry  was  set  apart  to  the  Cherokee  Nation, — ^not  to  individual 
Cherokees,  bat  to  the  Cherokee  Nation  as  such.  When  congress  used 
the  phrase  "not  set  apart  and  occupied,"  did  it  mean  to  imply  that 
to  constitute  an  oeeapation  the  Cherokee  Nation  must  actually  reside 
on  the  land,  as  a  tenant  resides  in  the  house  of  his  landlord  ?  How 
could  the  nation  do  that  ?  This  would  be  impossible.  Did  it  mean 
to  Bay  that  all  the  country  upon  which  individual  Indians,  members 
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of  the  tribe,  did  not  actaally  reside,  was  after  the  passage  of  the  act 
to  be  in  the  jurisdiction  of  the  district  court  of  Eanaas?  If  bo,  the 
jurisdiction  of  that  court  would  be  of  the  most  rambling,  meand^ing, 
and  uncertain  character;  as  it  is  a  notorious  fact  that  there  are  mill- 
ions of  acres  scattered  all  over  the  Cherokee  Nation,  which  are  not 
occupied  either  by  the  nation  or  its  citizens  in  the  sense  of  actual 
residence  upon  the  land.  We  find  that  the  word  "occupied"  or  "oc- 
cupation," may  be  so  used  io  law,  in  connection  with  other  expres- 
sions, or  under  the  peculiar  facts  of  the  ease,  as  to  signify  actual  resi- 
dence. Under  the  peeoliar  facte  here,  actual  residence  of  the  Chero- 
kee Nation  would  be  an  impossibility  and  an  absurdity.  When  con- 
gress used  the  word  "occupied,"  it  oould  have  meant  no  more  than 
possession  of  the  country.  To  have  possession  does  not  requiro  act- 
ual residence.  Words  are  to  be  taken  according  to  their  oostomary 
legal  meaning.  We  find  that,  ordinarily,  in  the  law,  the  words  "occu- 
pation," or  "occupy,"  or  "occnpied,"  mean,  as  used,  subject  to  the 
will  and  control  potgeaaio  pedis;  that  the  words  "occupation,"  or 
"occupy,"  or  "occupied,"  are  synonymous  with  subjection  to  the  will 
and  control.  Wherever  there  is  a  subjection  of  land  to  the  will  and 
control  of  another  with  title  m  him,  it  is  occnpied  by  that  other.  It 
is  in  the  actual  legal  possession  of  that  other.  Lawrence  t.  Fulton, 
19  Cal.  690;  Plume  v.  Seward,  4  Cal.  94;  Bailey  v.  Irhy,  2  Nott 
&  McC.  (8.  0.)  843;  Jackson,  v.  Woodruf,  1  Cow.  285;  Jackson  t. 
HaUtead,  5  Cow.  219.  Messrs.  Bap&Lje  &  Lawrence,  in  their  Law 
Diet.  vol.  3,  p.  898,  in  defining  the  word  **occnpation,"  say,  ita 
usual  sense,  it  is  where  a  person  exercises  physical  control  overland." 
Hence,  when  a  nation  or  body  of  people  have  the  title  to  land^  and 
the  same  is  subject  to  their  will  and  control,  it  is  ocenpied  by  them, 
— legally,  it  is  in  their  possession. 

The  government  of  the  United  States  occupies  all  of  its  public  lands. 
The  Cherokee  Nation  occupies,  and  is  in  the  actual  legal  possession 
of,  all  its  lands  to  which  it  has  title,  and  to  which  it  has  not  relin- 
quished such  title.  This,  in  my  judgment,  is  the  only  reasonable  in- 
terpretation which  can  be  given  to  this  word  "occupied,"  as  used  in 
the  act  of  congress  of  January  6,  1SS3.  If  this  be  so,  there  is  left 
no  room  for  any  other  construction  of  this  act  of  congress  than  that 
it  does  not  put  in  the  jurisdiction  of  the  district  court  of  Kansas  any 
of  the  Cherokee  country  to  which  the  nation  has  title,  and  which  is 
subject  to  its  will  and  control.  But  it  is  claimed  in  this  case  that 
the  Cherokees  no  longer  have  any  title  to  the  country  where  the  al- 
leged offense  is  said  to  have  oooorred,  as  they  sold  it  to  the  Gheyennes 
and  Arapahoes  in  1866.  ^ 

We  find  by  the  treaty  of  May  22,  1866,  between  the  United  States 
and  the  Cheyennes  and  Arapahoes,  a  reservation  was  set  apart  for 
them,  which  included,  as  a  part  thereof,  the  very  country  where  this 
alleged  crime  was  eommitted.  By  the  terms  of  the  second  artiijle  of 
the  treaty  they  were  not  required  to  settle  on  said  reservation  until 
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Biich  time  as  the  United  States  shall  have  extinguished  all  claims  of 
title  thereto  on  the  part  of  other  IndiAns  to  said  reservation.  Tbej 
did  not  settle  on  this-'TeserrBtion,  and  claimed  that  they  did  not  un- 
derstand the  location  of  it  as  defined  by  the  treaty  with  them  of  Ao- 
gnst  16,  1868,  and  therefore  refused  to  go  upon  it.  The  president  of 
the  United  States,  by  executive  order  of  August  10,  1S69,  located 
them  on  their  present  reservation  on  the  North  Fork  of  the  Cana- 
dian river.  By  the  sixteenth  article  of  the  treaty  of  July  27»  1866, 
between  the  United  States  and  the  Gberokees,  it  was  agreed  "that  the 
United  States  may  settle  friendly  Indians  in  any  part  of  the  Chero- 
kee country  west  of  96  deg.,  to  be  taken  in  oompact  form,  in  quantity 
not  exceeding  160  acres  for  each  member  of  each  of  said  tribes  thus 
to  be  settled ;  the  boundaries  of  each  of  said  districts  to  be  distinctly 
marked,  and  the  land  conveyed  in  fee-simple  to  each  of  said  tribes, 
to  be  held  in  common,  or  by  their  members  in  severalty,  as  the  United 
States  may  decide ;  said  lands  thus  disposed  of  to  be  paid  for  to  the 
Cherokee  Nation  at  such  price  aa  may  be  agreed  ou  between  the  said 
parties  in  interest,  subject  to  the  approval  of  the  president,  and  if 
they  should  not  agree,  then  the  price  to  be  fixed  1^  the  president; 
the  Cherokee  Nation  to  retain  the  right  of  possession  of  and  jorisdio- 
tion  over  all  of  said  country  west  of  06  deg.  of  longitude,  until  thus 
sold  and  occupied,  after  which  tbeir  jurisdiction  and  right  of  posses- 
sion to  terminate  forever  as  to  each  of  said  districts  thus  sold  and 
occapied.  The  plain  meaning  of  this  provision  of  the  treaty  is  that 
when  the  United  Biates  should  desire  any  of  the  outlet  for  the  settle- 
ment of  friendly  Indians  on  the  same,  that  the  Gberokees  would  sell 
the  same  to  such  Indians,  and  make  title  in  fee-simple  to  them  for 
tiie  same, — the  purchase  price  to  be  paid  by  them,  or  the  govern- 
ment of  the  United  States  for  them,  totheCherokees.  But  until  the 
country,  or  any  part  of  it,  is  »o  sold  and  occupied,  the  right  of  pos- 
sesion and  jurisdiction  over  all  of  said  country  west  of  96  deg.  of 
longitude  to  be  retained  by  the  Cherokees.  Here  is  a  plain  recogni- 
tion of  the  title  of  the  Cherokees  by  the  government  of  the  United 
States,  with  their  right  d  possession  and  jurisdiction.  Inasmuch  as 
there  never  was  any  sale  by  the  Cherokees  to  the  Cbeyennes  and  Ara- 
pahoes  of  the  country  where  this  offense  was  committed,  that  the 
same  was  never  sold  by  them  and  occupied  by  the  Cbeyennes  and  Ar- 
apahoes,  the  country  is  still  in  the  condition  of  being  set  apart  and 
ocottfoed  l>y  the  Cherokees,  and  does  not  come  under  the  designation 
of  Indian  country  not  Mt  apart  and  occupied  by  Cherckcct,  There- 
fore, it  is  not  in  the  jurisdiction  of  the  United  States  district  court 
for  the  district  of  Kansas,  and  that  court  is  not  one  in  which  a  trial 
of  the  ease  of  Rogers  can  be  had,  and  the  "petitioner"  cannot  be  re- 
moved to  said  district,  and  the  "warrant  of  removal"  will  be  refused, 
and  the  petitiosez  in  the  proceeding  by  habeac  carpui  will  be  dis- 
ebarged. 
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United  States  v.  GuMNiHa  and  another. 
{OireuU  Courts  8.  D.  New  York,  Hay  8,  1886.) 

Patekts  tob  Ii7VBitTK)Nft— Patent  Obtained  bt  Fraud— Motion  to  Rbofsn 

Uase. 

Motion  to  reopen  case  for  further  proof  denied,  and  former  opinion  (23  FfeD. 
Rep.  (i53j  adliered  to. 

In  Equity. 

Andrew  J.  Todd,  for  defendant  IngersolL 
Q.  E.  P.  Howard,  for  plaintiff. 

Wheeler.  3,  Thi&  oaase  has  now  been  heard  upon  the  motion  of 
the  defendant  IngersoU,  made  since  the  hearing  in  chief,  (32  Fed. 
Bbf.  653,)  to  reopen  the  oase  for  further  proof.  The  testimony 
sought  to  be  had  is  that  of  the  defendant  Gunning,  as  to  making  the 
invention,  and  that  of  one  Barnes,  in  oorrobontion.  The  patent  ia 
No.  265,051,  dated  September  26, 1882,  and  is  for  letters  and  figures 
of  enamel,  baked  on  copper  or  other  metal,  for  signs  on  windows,  and 
in  other  places.  The  testimony  proposed  is  in  substance  that,  see* 
ing  enameled  articles,  he  conceived  the  idea  of  making  letters  and 
figures  of  the  same  material  in  the  same  way  before  any  one  else; 
and  suggested  it  to  others,  who  acted  upon  the  suggestion,  and  made 
such  letters,  but  not  that  he  ever  made  any  snob  letters  or  figures. 
The  principal  testimony  is  his  own,  and  there  is  none  shown  to  be 
had  that  he  did  not  know  of,  nor  that  the  defendant  IngersoU  ia 
shown  not  to  have  been  aware  of  before  the  hearing.  The  princi- 
pal ground  for  the  motion  is  that  she  was  not  able  to  take  his  testi- 
mony after  the  plaintiff's  testimony  was  closed.  He  and  Barnes  were 
both  witnesses  for  the  plaintiff,  but  not  to  the  making  of  the  inven- 
tion. It  does  not  appear  that  he  was  so  far  distent  that  she  could 
not  easily  take  his  testimony  if  she  had  known  where  he  was ;  nor 
that  she  made  any  arrangement  with  him,  or  undertook  to,  when 
she  was  in  communication  with  him,  for  taking  his  testimony,  or  for 
keeping  informed  of  his  whereabouts.  Affidavits  are  made  that  she 
diligwtly  endeavco^d  to  find  him,  when  she  got  ready  to  t^e  tesii* 
mony,  bat  what  efforts  she  made  are  not  set  out.  On  the  whole,  it 
appears  that  she  lost  this  testimony  rather  from  her  own  lack  of  dili- 
gence than  from  any  other  cause.  She  shows  no  right  to  have  the 
case  opened  according  to  the  usual  practice  in  such  cues ;  and  her 
motion  can  be  granted  only  by  the  exercise  of  large  disoreti<m  in  her 
favor. 

As  this  is  a  bill  to  repeal  the  patent  for  fault  in  its  procurement, 
the  existence  of  the  fraud,  and  not  the  validity  of  the  patent  otherwise, 
is  the  main  thing  in  controversy.  But  apon  the  qoestion  whether  dis- 
cretion should  be  exercised  to  give  unusual  relief,  it  ia  proper  to  look 
into  the  nature  of  the  patented  invention  far  enough  to  ascertain 
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whether  any  nsefnl  resoli  is  likely  to  follow  from  lia  ezereise.  Gai- 
ning does  not  pietend  that  he  invented  enameling  on  metal,  and  of 
eonrse  not  that  he  invented  signs,  or  letters  for  signs.   The  materials 

and  mode  of  monofaotDre  were  all  old.  The  moat  that  he  did,  accord- 
ing to  bis  own  etory,  as  now  told,  was  to  conceive  the  idea  of  malting 
letters  oat  of  old  materials  in  an  old  way.  There  was  nothing  new 
bat  tbe  parpose.  This  would  not  appear  to  be  any  patentable  inven- 
tion. Pentuyloania  B.  Co,  v.  Locomotive  Safety  Truck  Co,  110  U. 
S.  490;  S.  C.  4  Sup.  Ct.  Rep.  220. 

It  does  not  appear  that  the  patent  coald  be  saved  from  this  euit 
for  any  good  purpose,  even  if  the  proposed  testimony  would  save  it. 
Ganning  might  prefer  that  the  patent  sboald  fail  from  other  grounds 
than  his  fraud,  bat  he  is  not  asking  for  anything  in  this  behalf.  No 
costs  were  allowed  against  the  defendant  Jngersoll,  and  none  would 
be  taxable  in  her  favor  against  the  government  if  she  should  prevul 
in  this  case,  and  no  fraud  is  proved  against  her;  therefore  it  can 
make  no  difference  to  her  whether  the  patent  fails  here  or  not,  unless 
she  wishes  to  hol^  it  for  some  improper  parpose,  which  is  not  to  be 
presumed.  Besides  this,  there  is  the  faot  which  appears  in  the  case, 
and  which  the  proposed  testimony  does  not  meet,  that  the  patented 
lettera,  made  by  others,  were  sold  by  Gnnuing  more  than  two  years 
prior  to  his  application,  which  would  invalidate  the  patent,  although 
his  affidavit  that  the  invention  had  not  been  in  public  use  or  on  sale 
for  two  years  prior  to  the  application,  which  accompanied  the  appli- 
cation, may  not  have  been  made  with  saoh  fraudalent  intent  as  to 
warrant  a  decree  setting  aside  the  patent. 

Motion  denied. 


Thb  Akohobia. 

{Diatriet  Courts  8.  D.  Neu  Tmrk.   Uaich  29. 1885.) 

Ajjmikaltt  pBACTtoB—BxcBFTioKS— Final  HsARmo — Costs. 

Tlie  hearing  of  ezceptiooB  to  a  pleading  in  admiralty,  where  the  exceptions 
are  ia  the  nature  of  a  special  demurrer,  or  a  motion  to  make  more  definite  and 
certalDjis  not  Bach  a  "final  hearing  in  equity  or  admiralty,"  under  section  824 
of  the  Keriaed  Statutes,  as  to  entitle  a  partr  to  a  docket  fee  or  coals. 

Li  Admiralty. 

Scudder  d  Carter  and  Geo.  A.  Black,  for  libdantfl. 
Hill,  Wing  d  Shoudy,  for  the  Ancfaoria. 

Brown,  J.  The  libelants  having  excepted  to  the  answer  for  want 
of  safficieney,  folluMS,  and  distinctness,  the  exceptions  were  sustained, 
and  tbe  defendant  was  directed,  as  provided  by  rule  38  in  admiralty, 
to  answer  more  fully.  On  the  settlement  of  the  order  tbe  libelants 
claimed  emts  of  the  hearing  upon  the  exceptions.   Bule  28;'promul- 
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gated  in  1844,  authorized  the  ooart  to  require  the  defendant  "to  pay 
such  coBta  as  the  court  shall  adjudge  reasonable."  The  subseqaent 
fee  bill  of  1853,  as  modified  by  section  823  of  the  Beviaed  Statates, 
provides,  however,  that  "the  following  and  no  other  compensation  shall 
be  taxed  to  attorneys,"  etc.,  "except  in  cases  otherwise  expressly  pro- 
vided by  law/*  Among  the  fees  made  taxable  by  the  following  sec* 
tions  there  are  no  costs  provided  for  the  hearing  of  a  motion  merely. 
The  only  language  applicable  is  the  provision  for  a  docket  fee  "on 
a  final  hearing  in  equity  or  admiralty,"  under  section  824.  In  the 
case  of  Wooater  v.  Handy,  3S  Fbd.  Bep.  49,  Mr.  Justice  Bi.&tchfobi> 
has  recently  carefully  considered  what  constitutes  a  final  hearing 
sufficient  to  entitle  the  party  to  tax  a  docket  fee.  In  oonclusiou, 
it  is  said  that  "there  must  be  a  hearing  of  the  cause  on  its  merits; 
that  is,  a  submission  of  it  to  the  court  in  such  shape  as  the  parties 
choose  to  give  it,  with  a  view  to  a  determination  whether  the  plaintiff 
or  Ubelant  has  made  out  the  case  stated  by  him  in  his  bill  or  Ubel  as 
the  ground  for  the  permanent  relief,  which  bis  pleading  seeks,  on 
such  proofs  as  the  parties  placer  before  the  court,— be  the  case  one  of 
pro  eoi^esaOf  or  bill,  or  libel  and  answer,  or  pleadings  alone,  or  plead- 
ix^  and  proofs." 

From  this  it  is  clear  that  unless  the  hearing  be  one  upon  which  it 
is  competent  for  the  court  to  make  either  a  final  or  an  interlooutory 
decree  binding  the  parties  upon  the  merits,  it  is  not  such  a  "fintU 
hearing"  as  authorizes  an  allowance  of  costs ;  but  ^here  the  hearing 
is  of  that  character,  such  a  fee  may  be  awarded.  This  is  in  accord- 
ance with  what,  since  1853,  has  been  the  practice  of  this  court  upon 
the  hearing  of  exceptions  to  a  libel  or  an  answer.  Where  the  excep- 
tions go  to  the  whole  cause  of  action,  or  to  the  sufficiency  of  the  libel  or 
answer,  and  are  such  as  in  common  law  pleading  would  be  equivalent 
to  a  general  demurrer,  the  practice  has  been  to  allow  a  docket  fee  to 
the  successful  party.  Such  a  hearing  is  in  effect  a  final  hearing  upon 
the  cause  presented  by  the  pleadings  and  exceptions.  In  such  cases 
it  is  discretionary  with  ihe  court  whether  it  will  permit  any  amend- 
ment or  not;  and  if  none  Is  permitted,  a  final  decree  would  follow. 
The  fact  that  the  court  may  permit  further  pleading  on  the  payment 
of  the  costs,  does  not  make  the  previous  hearing  any  less  a  final  one 
as  respects  the  cause  of  action  already  heard  before  the  court.  This 
rule  was  applied  by  Judge  Betts  upon  exceptions  to  a  libel  involving 
the  merits  in  the  case  of  Whitlock  v.  The  Thales,  February  term, 
1859,  in  which  the  exceptious  were  overruled  and  .a  docket  fee  vas 
allowed  to  the  libelant,  and  the  defendant  was  permitted  to  answer. 
It  was  applied  by  Benedict,  J.,  in  the  case  of  Aumach  v.  S.  S.  Creole^ 
November  24,  1865,  upon  exceptions  to  the  libel  for  insufficiency, 
where  the  exceptions  were  sustained,  and  a  decree  ordered  for  the 
claimant,  with  liberty  to  the  libelant  to  file  ui  amended  libel  on  pay- 
ment of  costs. 

The  exceptions  in  this  case  are  not  to  the  merits,  or  to  ihegenenU 
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safiOciency  of  the  libel ;  bat  are  in  the  nature  of  a  special  demurrer,  or  of 
a  motion  to  make  the  pleadings  more  definite  and  certain.  Upon  excep- 
tions of  this  limited  character,  rale  28,  before  referred  to,  directs  what 
order  the  court  Bball  make ;  namely,  to  require  the  defendant  "forth- 
with to  answer  the  same."  As  this  rule  is  a  specific  direction  to  the 
court,  I  think  the  court  would  not  be  fairly  authorized  or  warranted, 
under  the  more  general  provisions  of  roles  30  and  32,  to  proceed  pro 
cottfesso  against  the  defendant  in  the  first  instance  for  default  of  "due 
answer."  But  should  a  default  be  afterwards  entered  for  the  defend- 
ant's contumacy  in  not  obeying  an  order  entered  under  rule  28,  there 
is  no  doubt  a  docket  fee  could  then  be  taxed.  Wooster  v.  Handy, 
iuprai  Hajiford  v.  Grijithf  3  Blatchf.  79;  The  Bay  City,  3  Fed.  Bep. 
48;  In  re  Trundy,  18  Fed.  Bep.  607. 

A  hearing  on  exceptionH  like  the  present  is,  therefore,  in  no  sense 
a  final  bearing ;  and  the  practice  which  has  previously  obtained,  in 
not  awarding  costs  on  such  bearings,  must  be  adhered  to. 


The  Nelije  FiiAoa. 

{Dittria  OouH,  N.  D.  N«w  York.  Hay  12, 1886.) 

Towage— NEatTGENOE—lNJUBT  to  Canal-Boat  in  Look. 

On  examination  of  the  evidence  In  this  case,  AWd,  that  negligence  on  the  part 
of  the  steam-tug  Kellie  Flagg,  causing  the  injun-  to  the  canal-boat  WilliamiL. 
Rundell,  was  not  shown,  and  that  the  libel  should  be  dismissed. 

In  Admiralty. 

/.  F.  Mother,  for  libelant. 

E.  W.  Douglas  and  E.  L.  Fursman,  for  claimant. 

CoxE,  J.  The  libelant,  Charles  P.  Moore,  as  master  of  the  canal- 
boat  William  A.  Hundell,  contends  that  on  the  eighteenth  day  of  No- 
vember, 1882,  at  West  Troy,  New  York,  while  his  boat  was  being 
towed  by  the  steam-tug  Nellie  Flagg,  she  was  injured  by  the  careless 
and  unskillfnl  navigation  of  the  tug,  in  runnittg  her  against  the  center 
pier,  which  divides  the  locks  between  the  Hudson  river  and  the  State 
Basin  at  that  point.  Through  one  of  these  locks  it  was  necessary 
for  the  canal-boat  to  pass  in  order  to  reach  her  destination.  The 
claimant  insists,  inter  alia,  that  the  injury  was  caused,  after  the  tug 
had  cast  the  canal-boat  loose,  by  the  negligence  of  the  libelant  in  per- 
mitting her  to  strike,  stem  on,  against  the  bucking-beam  of  the  lock. 
The  evidence  sufficiently  establishes  the  following  propositions : 

Firtt.  While  the  canal-boat  was  in  charge  of  the  tug,  her  lowest  guard,  at 
the  eorner  of  the  port-bow,  came  in  contact  with  tHe  north-west  corner  of  the 
pier.  Second.  After  the  tug  had  left  her  she  struck  the  buclcing-beam  of  the 
locK,  stem  on.  This  the  libelant  admits.  2'hird.  The  leak  was  not  discovered 
until  she  was  in  the  lock.   Fourth.  After  being  put  on  the  dry-dock.  It  was 
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found  that  tbere  was  an  opening  on  the  port-bow  from  18  Inches  to  'A  feet 
below  tlie  lowest  guard,  at  the  upper  edge  of  the  corner^treak,  on  the  |urn 
coming  to  the  side  from  the  bottom  of  the  boat.  The  seam,  for  a  distance 
of  from  four  to  five  feet,  bad  opened  sufficiently  to  permit  the  oakum  to  be 
drawn  out  and  cause  the  loak. 

Even  if  it  be  assumed  that  the  blows  were  equally  severe,  how  can 
the  court  determine,  upon  this  proof,  which  of  the  two  opened  the 
seam  ?  Upon  what  theory  can  it  be  said  that  this  was  done  prior  to  the 
entry  into  the  lock?  And  yet,  remembering  that  the  burden  is  apon 
the  libelant,  it  is  incumbent  upon  him  to  satisfy  the  court,  by  evi- 
dence having  greater  weight  than  that  offered  by  the  claimant,  that 
the  blow  at  the  pier  occasioned  the  damage  of  which  he  complains. 

It  is  thought  that  there  is  no  way  of  ascertaining,  with  any  degree 
of  certainty,  that  the  tug  caused  the  injury.  To  say  that  she  did  do  so 
would  be  to  substitute  inference  for  proof.  The  strongest  statement 
permissible  from  the  evidence  is  that  might  have  done  so.  But 
speculation  and  conjecture  have  no  place  in  an  investigation  of  this 
character.  If,  then,  the  proof  were  equally  balanced  between  the 
two  theories,  it  is  quite  clear  that  the  libelant  could  not  recover. 

The  claimant  has,  however,  established,  by  a  preponderance  of  ev- 
idence, that  the  injury  was  inflicted  in  the  lock.  The  only  expert 
witness  called — the  boat-builder  who  repaired  the  canal-boat — was 
clearly  of  the  opinion  that  the  opening  of  the  seam  was  caused  by  a 
blow  on  the  stem,  and  that  it  was  improbable,  if  not  impossible,  tiiat 
it  could  be  caused  by  a  blow  of  the  character  described  by  the  libelant. 

The  evidence  is  conflicting  as  to  the  manner  in  which  the  tug  landed 
the  boat  at  the  pier.  That  tbere  was  nothing  nnnsnal  about  it  is 
maintained  by  a  majority  of  the  witnesses.  Bven  if  she  struck  the 
pier  with  more  than  ordinary  force,  there  can  be  little  doubt  that  the 
blow  was  a  glancing  one,  and  that  the  first  seam  above  the  corner- 
streak,  where  the  leak  occurred,  was  nearly  two  feet  below  the  point 
of  contact,  and  could  not  possibly  have  oome  in  direct  collision  with 
the  pier.  Add  to  tbis  the  fact  that,  on  the  testimony,  the  collision 
at  the  bucking-beam  was  the  severer  of  the  two,  and  that  after  it  oc- 
cured  the  leak  was  first  discovered,  although  the  blow  at  the  pier  was 
given  some  20  minutes  before,  and  the  presumptions  point  with  great 
clearness  to  the  claimant's  contention  that  the  n^fiigenoe  which 
caused  the  injury  must  be  imputed. to  the  libelant. 

It  follows  that  the  libel  mnst  be  dismissedi  with  oosia. 
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Gentiul  Tbubt  Co.  v.  Texas  &  St.  L.  Bt.  Co.,  Camden  Luubsb  Co./ 
and  others,  Interrenors.* 

{Otreuit  COvrt,  S.  J>.  M$»uri.  A|»ril  29, 1SS5.} 

L  LiBNS  FOE  RAJIiWAT  SUPPLIEB — OPKN  AcCOtTKT. 

Under  tiie  Hissour]  statutes  a  material-man  is  entitled  to  a  lien  for  the  whole 
amoant  due  him  for  materials  furnished  a  railroad  under  an  open  and  current 
account,  if  the  last  item  of  the  account  accrued  subsequently  to  the  time  within 
which  a  lien  coutd  be  filed. 
2.  Saue — Equitable  Lienb— Mortoages. 

Where  a  material-man  is  entitled  to  a  statutory  Iten  against  a  railroad  in  the 
hands  of  a  receiver,  this  court  will  troat  his  claim  as  if  all  necessary  steps  had 
been  taken  under  the  statute,  and  will  ailow  him  an  equitable  lien  prior  in  right 
to  tlMt  of  mortgage  creditors. 

Ezcflptions  to  Master's  Beport. 

The  iuterrenorB*  claim  in  this  case  is  for  lambw  famished  from 
time  to  time,  between  Augast  20, 1883,  and  December  3, 188S.  De- 
fault in  the  payment  of  interest  took  place  September  1, 1883,  and  a 
receiver  was  appointed  January  12, 1884. 

L.  P.  Nola-Ht  for  interrenors. 

ButUtf  Hubbard  d  iStiUman,  PAiUip  &  Stewart,  and  Eleneiotu 
Smith,  for  complainant. 

WelU  H.  Blodgett  and  Eleneious  Smith,  for  receiver. 

Bbewbb,  J.,  (orally.)  In  the  iniervening  petitions  in  the  Texas  & 
St.  Lonie  BaUway  Company,  which  have  been  held  by  us  for  some 
time  becauN  of  the  decision  of  the  anpreme  court  of  this  state  aa  to 
the  construction  of  the  lien  law,  the  ooncltuion  to  which  we  have 
eome  Is  that  the  master  has  rightly  interpreted  that  lien  law,  and  that 
bis  exposition  of  the  order  heretofore  made  by  this  court,  in  reference 
to  subsisting  contracts,  is  also  correct.  Were  it  not  for  the  fact  that 
tiie  materials  fumisbed  went  into  the  permanent  structure  of  the 
.road,  and  for  which  a  lien  could  be  obtained,  we  tbink  that  the  claims 
would  have  to  be  disallowed  as  far  as  the  items  of  account  furoished 
prior  to  the  first  of  September  are  concerned.  But  there  was  an 
"open,  running  account,"  as  the  supreme  court  construe  that  term. 
Indeed,  in  reference  to  one  of  these  cases,  the  parties  agreed  that 
there  was  an  open,  running. account;  and  while  the  essential  facts, 
as  narrated  by  the  master,  do  not  seem  to  me  to  fully  bring  it  within 
the  description  of  an  "open,  running  account,"  yet  there  is  an  express 
stipulation  of  the  parties.  The  other  case  presents  substantially  the 
same  facts ;  and  if  there  was  an  open,  running  account,  the  last  items 
of  which  accrued  subsequently  to  the  time  within  which  a  lien  could 
be  filed,  the  whole  account  should  be  sustained  as  a  prior  claim;  for, 
as  waa  stated  very  early  in  the  proceedings  in  this  case  and  formu- 
lated in  an  order,  where  parties  are  entitled  to  a  Hen,  and  can  secure 

SRopnrted  hy  BenJ.  F.  liex,  Esq.,  of  the  St.  I<oui8  bar 
T.fl8v,no.l4 — 48 
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it  by  certain  proceedings  under  the  statutes  of  the  state,  they  are 
not  reqniied  to  go  to  the  expense  of  snob  proceedings,  bat  this  court 

vill  treat  it  as  though  all  needful  steps  had  been  taken  to  establieh 
the  lien.  In  both  these  cases — one  by  express  stipulation,  and  the 
other  by  a  fair  construction  of  the  entire  testimony — there  vere  open, 
running  accounts  for  material  which  passed  into  the  permanent 
structure  of  the  road.  We  think  the  parties  were  entitled  to  a  lien, 
and  therefore  their  entire  claims  should  be  allowed,  and  the  exceptions 
to  the  report  of  the  master  will  be  overruled. 

In  reference  to  the  particular  order  discussed  by  counsel,  my  brother 
Tbeat  has  prepared  an  exposition  which  may  help  to  a  right  under- 
standing in  future  proceedings  in  this  and  other  cases,  which  I  will 
read: 

"The  various  rulings  of  tlie  court  with  respect  to  betterments  and  wages,  not 
witbin  the  respective  limes  stated, — to-wit,  six  mbhths  or  otherwise, — liave 
rested  upon  thisdistinct  proposition:  That  supplies  furnished  or  services  per- 
formed under  a  sttbsiating  contract,  to  which  and  to  the  continuaDce  of  which 
the  parties  were  respectively  bound,  and  tlie  termination  of  said  contract  did' 
not  happen  except  within  the  time  limited;  or  when  such  a  continuing  con- 
tract was  still  in  force  at  the  appointment  of  a  receiver,  the  items  of  such  con- 
tinuing and  subsisting  contracts  would  fall  within  the  prescribed  rules.  Xo 
other  demands,  independent  in  their  nature,  incarred  before  the  prescribed 
time,  are  to  be  treated  other  than  as  credits  at  larga  If  this  ruling  is  en- 
forced there  need  be  no  difflculty  with  respect  to  what  are  caUed  '  open  and 
current '  accounts.  Such  accounts  must  be  under  subsisting  contTacte,  not  to 
be  terminated  until  within  the  jperiod  of  time  named;  otherwise  all  items 
preyious  to  that  time  must  be  rejected.  This  ruling  may  be  subject  to  an  ex- 
ception where  the  local  statute  gives  a  lien  under  a  different  Umitation.  In 
the  latter  cases  ditHcutties  may  arise  if  local  decisions  are  followed,  each  one 
of  which  must  depend  on  its  specif  facts.' 

That  is,  in  order  that  there  shall  be  a  subsisting  contract,  it  must 
be  one  binding  on  the  vendor  as  well  as  upon  the  railroad.  A  mere 
open,  running  account  does  not  necessarily  come  within  the  purview 
of  that.  In  dealing  with  a  grocery  merchant,  for  instance,  you  order 
separately  from  day  to  day,  and  while,  by  implied  understanding  or 
express  agreement,  there  may  foe  an  open,  running  account,  yet  it  is 
an  account  terminable  at  the  option  of  either  party  at  any  time.  The 
purchaser  may  say  he  will  make  no  further  purchases.  The  mer- 
chant may  decline  to  make  farther  sales.  It  is  not,  therefore,  a  sub- 
sisting contract.  There  must  be  a  contract  by  which  the  vendor  is 
under  obligation  to  furnish  for  a  definite  time;  as  for  instance,  if  the 
vendor  had  contracted  to  furnish  for  a  period  of  six  months,  so  much 
lumber  each  month  at  a  certain  rate,  there  is  a  contract  which  during 
the  six  months  is  binding  upon  him  as  well  as  binding  upon  the  road. 
It  is  a  subsisting  contract  enforceable  as  against  both  parties.  But 
where  there  is  simply  an  open,  running  account,  terminable  at  the 
instance  of  either  party,  at  any  time,  it  is  not  within  the  scope  of  the. 
order.  We  think  the  master  fairly  interpreted  it,  and  we  sustain  his 
construction. 
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CmmuL  Tbust  Co.  azul  another  v.  Wabash,  St.  L.  &  P.  Bt.  Go. 

and  others.* 

iOfrimU  Court,  E.  D.  UinevsH.   Hay  1, 1885.) 

BxcBivRitBHiFa— Attornet's  Fees. 

Where,  during  the  pendency  of  a  reeelTershlp,  counsel  for  the  complsloant 
present  claims  for  profeBsionaf  services  for  allowance,  they  will  not  be  allowed 
the  full  value  of  their  services,  bnt  only  a  part  thereof ;  and  the  balance  will 
be  allowed  to  stand  until  the  litigation  is  disposad  of,  and  the  court  can  Bce 
whether  or  not  the  property  in  ibe  receiver's  hands  will  sufBce  to  pay  all  ex- 
penses, and  the  court  wUl  then  decide  what  final  allowanee  shenld  be  made. 

In  the  Matter  of  the  Application  of  Messrs.  Green,  Burnett  & 
Hamphreys,  for  an  aUovanoe  for  professional  services  as  attorneys 
for  the  petitioner  in  Walmk  tib  St.  L*  dt  P»  Ry.  Co.  t.  Ctntral  Trwt 
Co,  and  others. 

Oreen,  Burnett  <£  Humphreys^  -pro  se. 

Wells  H.  Blodgettf  H,  S.  Prieat,  and  Geo,  S,  Grooer,  for  receiver. 

Bbbwbb.  J.,  {orally.)  It  is  not  because  we  think  the  counsel  have 
not  earned,  the  amount  reported  by  the  master  in  their  favor  that  we 
do  not  sustain  this  report  in  full ;  but  we  do  not  believe  in  the  policy 
or  propriety,  pending  a  receivership,  of  making  a  large  allowance  to 
parties  who  are  employed  as  officers  of  the  court,  or  in  looking  after 
the  interests  of  clients  in  that  connection.  They  should  wait  un- 
til the  matter  comes  to  a  close,  and  then  their  bills,  as  a  whole, 
should  be  presented.  The  court  can  then  look  at  them,  and  pass 
upon  the  question  as  to  whether  they  are  corrector  not.  It  makes  a 
great  difference,  practically,  in  the  administration  of  affairs,  whether 
parties  present  bills  for  two  or  three  thousand  dollars  every  three  pr 
four  months,  or  at  the  end  of  the  litigation  for  eight  or  ten  thousuid 
dollars.  We  do  not  mean  that  counsel  shall  go  without  compensation 
as  the  case  pn^esses,  because  they  cannot  afford  to;  but  still  these 
intermediate  allowances  will  always  be  small,  and  will  not  be  in  the 
way  of  a  determination  of  what  the  services  up  to  that  time  are  really 
worth,  or  what  they  should  be  at  the  final  disposition  of  the  case. 
They  will  be  simply  in  view  of  the  necessities,  so  to  speak,  of  counsel 
pending  litigation;  and  while  the  master  in  thiscase  recommends  an 
allowance  of  $6,000,  the  order  will  be  that  these  gentlemen  be  paid 
$2,000  on  account.  The  matter  will  stand  over  until  we  oome  to  the 
final  disposition  of  ihfi  Wabash  Catet  and  then  all  fees  and  claims 
will  be  presented,  and  it  will  be  seen  whether  there  are  funds  enough 
in  the  Wabash  road  to  pay  the  expenses. 

iReportcd  by  BenJ.  F.  Rex,  £aq.,  of  the  Bt.  Louis  bar. 
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.  WbouimsoB  and  others  v.  Ibtxho  and  oihetb. 
Vallbt  Nat.  Bank  of  St.  Louis  v.  Klein  and  others, 

{Circuit  Court,  S.  D.  Musissippi.    November  Term,  1884.) 

1.  ASSrOHMKNT  FOR  BEKEPIT  OP  CBBDITOHS— ltE9EBVATION  OF  EXEMPT  PrOPERTT 

— PaRTNBHBHIP  AB9ie»M£HT. 

Where  an  assi^omeat  bja  firm  la  Mississippi  excepts  from  the  property  con- 
Teyed  such  portiOD  of  it  as  is  exempt  by  ]aw  from  sale  under  execution,  as 
provided  by  the  lawsof  that  state,  without  designating  what  property  is  claimed, 
and  whether  it  is  partaership  property  or  individual  properly,  the  presumption 
will  be  that  the  exemption  was  intended  to  be  out  of  the  lodiridual  property 
of  each  partner,  and  the  assignment  will  not  be  void. 

2.  Same— Attou.net' 8  Fees. 

A  provision  in  an  assignment  that  the  assignee  may!  as  part  of  the  expenses 
of  executing  the  trusty  pay  peceasary  attorney's  fees,  will  not  invalidate  ibe-as* 
signment,  unless  such  fees  are  to  be  paid  for  defeating  an  attachment. 

3.  Hamb — Payment  of  Firm  Debts — Payment  of  Pabtnbb'b  Debts. 

That  the  aasaignment  appropriates  all  of  the  assets  belonging  to  the  firm  and 
to  each  individual  member  to  the  payment  of  the  partnership  debts,  and,  If 
any  shall  remain,  then  the  r&mainder,  whether  arising  from  the  partnerahip 
assets  or  that  belonging  to  the  individual  members,  to  the  payment  of  the  in- 
dividual debts  of  tlie  assignorg,  will  not  render  it  void. 

4  Saue— Intent  to  Defbaud  Cbeditorb. 

On  examination  of  tlia  oircumsiances,  as  disclosed  by  the  evidence  In  this 
case,  held,  that  the  assignment  was  intended  to  defraud  crediton^  and  was 
fraudulent  In  fact. 

9.  Sahk— Poweb  of  Assignor  to  Execute  Assionmekt. 

It  further  appearing  that  the  member  of  the  banking  Arm  who  executed  the 
asugnment  1b  this  case  had  no  authority  to  do  so,  held,  that  it  was  void  ^  tUo. 

In  Equity. 

A,  B.  Pittman,  for  S.  L.  Wooldndge  and  others. 
Catckings  dt  Dabney,  Buck  d  Clark,  and  H.  C.  McCdbe,  for  Valley 
Nat.  Bank. 

Martin  Marshall  and  MUler,  Smith  d  Hirah^  for  attaehing  creditors. 

Shelton  <6  Crutcker,  BirehiU  d  QiUaud,  and  Nugent  db  MeWUlu,  for 
assignee  and  assignorB. 

Hill,  J.  These  two  causes  are  submitted  together,  upon  biUs^  an- 
swers, exhibits,  and  proofs ;  the  purpose  of  both  suits  being  to  have 
declared  null  and  void,  and  canceled,  an  aasignment  and  trust  deed 
executed  by  said  G.  M.  Klein,  in  his  own  name,  and  in  the  name 
of  his  father,  said  J.  A.  Klein,  on  the  twenty-first  day  of  November, 
1863,  upon  tlie  alleged  grounds  that  said  trust  deed  is — First,  upon  its 
face,  fraudulent  and  void;  and,  secondUf,  that  it  was  executed  with  the 
fraudulent  purpose  of  hindering  and  delaying  the  creditors  of  said  J. 
A.  and  6.  M.  Klein,  as  bankers  and  copartners,  and  as  individuals. 
The  answers  deny  the  fraud  charged,  to  which  complainants  have 
filed  replications,  and  upon  which  a  large  volume  of  testimony  has 
been  taken  and  read  upon  the  hearing,  and  will  be  referred  to  in  con- 
sidering the  questions  presented  for  decision. 
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The  first  qaeeiion  presented  is  as  to  whether  or  not  tiie  assignment, 
npon  its  face,  contains  any  stipulations,  wfaioh  will,  in  ^w,  render  it 
fraadnlent  and  void.  This  aseignment  is  very  lengthy^  and  vas  drawn 
by  a  lawyer,  with  nnnsnal  oare,  and  in  snbstanoe  purposes  to  conrey 
every  species  of  property,  rights,  credits,  and  assets  of  erery  descrip* 
tion,  owned  or  possessed  in  any  way  by  said  J.  A.  and  6.  M.  Klein, 
as  bankers,  doing  business  under  the  name  and  style  of  the  "Missis* 
dppi  Valley  Bank,"  or  otherwise,  as  partners,  and  of  each  of  their 
indiTidaal  property  and  assets  of  every  detcrq>tion,  wherever  situated, 
to  the  defendant  G.  S.  Irving,  as  trustee,  who  is  by  the  assignment 
vested  with  the  nsu^  powers  to  sell  the  property  and  collect  the  as- 
sets of  every  kind;  in  a  word,  to  rednce  the  entire  property  and  assets 
into  money,  and,  after  the  payment  of  the  expenses  of  the  trust,  to 
first  pay  a  very  numraons  class  of  preferred  oreditors,  and  then  to  pay 
those  not  prefened,  if  sufficient,  and  if  not  auffiotent  in  either  case, 
then  to  pay  them  ratably.  The  assignment  provides  that  all  the  as- 
seto  of  the  copartnership,  and  of  its  individual  members,  shall  first  be 
ttppropriated  to  ithe  payment  of  the  firm  debts,  and,  if  anything  shall 
remain,  then  to  apply  the  same  to  the  payment  of  the  individual 
elaims  against  (he  said  J.  A.  and  G«  M.  Klein,  whether  arising  from 
the  firm  assets,  or  those  belonging  to  the  individual  mfflnbers. 

The  clauses  in  the  assignment  which  it  is  insisted  render  it  void,  ' 
are — Firgt,  that  it  excepts  from  the  property  conveyed  such  portion  of 
-it  as  is  exempt  by  law  from  sale  under  exeoation,  as  provided  by  the 
laws  of  this  state,  without  d«ignating  what  property  is  olaimed,  and 
whether  it  is  partnership  or  individual  property.  I  have  heretofore 
held  that  such  a  provision  in  an  assignment  of  an  insolvent  debtor's 
property  will  render  it  void;  and  gocfa  has  been  the  holding  of  the 
supreme  court  of  Tennessee,  and,  since  the  decision  made  by  me,  of 
two  or  more  courts  of  high  authority;  but  as  the  supreme  court  of 
this  state  has  held  differently,  I  yield  my  own  opinion  to  the  better 
judgment  of  that  court.  Had  the  assignment  excepted  the  exemp- 
tions out  of  the  partnership  property,  I  would  hold  it  void;  but  it 
does  not,  and  the  presumption  is  that  it  was  intended  to  be  out  of  the 
individual  property  of  each ;  therefore  this  objection  is  not  well  taken. 
The  next  objection  is  that  it  allows  the  assignee  to  pay,  as  part  of  th.e 
expenses  of  executing  the  trust,  necessary  attorney's  fees.  There  is  no 
objection  to  this,  but  I  have  held  and  still  hold  that  in  such  assign- 
ments, if  there  is  a  provision  to  pay  attorney's  fees  for  defeating  the 
attachment,  it  is  an  appropriation  of  the  assets  to  pay  the  obligatiou 
of  the  assignee, — ^that  being  his  suit  alone, — and  that  such  a  provision 
will  render  tiie  assignment  void.  But  this  assignment  does  not  con- 
tain this  provision,  therefore  this  objection  is  not  well  taken.  The 
third  and  last  objection  is  that  the  assignment  appropriates  all  of  the 
assets  belonging  to  the  firm,  and  to  each  individual  member,  to  the 
payment  of  the  partnership  debts,  and,  if  any  shall  remain,  then  the 
Temainder,  whether  arising  from  the  partnership  assets,  or  that  be- 
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longing  to  the  individual  members,  is  to  be  applied  to  the  payment  of 
the  indiridnal  debts  of  the  assignors. 

The  aesignment  sets  out  with  the  declaration  of  the  insolvenoy  of 
the  banking  firm,  bat  does  not  declare  the  insolvency  of  the  members 
of  the  firm  as  individoals,  apart  from  their  individual  liability  for  the 
debts  arising  by  the  firm.  Had  it  provided  that  the  firm  assets  should 
be  applied  to  the  payment  of  the  individuals  debts,  without  first  satis- 
fying the  debts  owing  by  the  firm,  I  would  hold  the  assignment  fraudu- 
lent and  void;  but  that  is  not  the  provision  of  this  assignmeut.  The 
provision  is  that  after  the  partnership  debts  are  satisfied,  the  residue, 
whether  arising  from  partnership  debts,  or  those  belon^g  to  the  in- 
dividual members,  shall  be  applied  to  the  payment  of  the  debts  against 
the  individual  members.  If  it  is  intended  that  the  individual  property 
of  one  member,  or  his  share  in  the  partnerehip  asseto,  shall  be,  before 
the  payment  of  his  own  debts,  applied  to  the  payment  of  the  other, 
it  would  render  the  assignment  fraudulent  and  void.  This  the  assignee 
might  do  without  violating  the  directions  of  the  assignment,  and  is 
certainly  a  strong  circumstance,  taken  in  connection  with  other  cir- 
oumstances,  tending  to  establish  the  fraudulent  intent  upon  the  part 
of  G.  M.  Kleiu  in  making  this  conveyance;  bat  I  am  not  prepared  to 
hold  that  it  is  sufficient  to  hold  it  void  upon  its  faeoi  therefore  I  can- 
not conclude  that  the  conveyance  eontains,  upon  its  face,  sufficient  pro- 
visions  to  render  it  fraudulent  and  void. 

The  next  question  is,  was  the  assignment  executed  with  the  £ra<idn- 
lent  purpose  of  hindering  and  delaying  the  creditors  of  the  banking 
firm,  or  of  either  of  its  members  ?  The  proof  shows  that  J.  A.  Klein, 
the  senior  partner  of  the  firm,  and  father  of  G.  M.  Klein,  had  been  in 
declining  health  for  a  number  of  years,  and  had  for  a  year  before  the 
execution  of  the  assignment  become  bo  imbecile  of  mind  as  not  to  be 
able  to  comprehend  any  bnsinesa  matters,  and  has  since  died  withont 
even  knowing  that  his  business  had  failed,  or  anything  connected  with 
it ;  and  that  the  entire  business  of  the  firm  and  his  individual  business 
had  been  conducted  by  bis  son,  said  G-.  M.  Klein, — so  that  if  any  fraud 
was  committed  it  was  done  by  G.  M.  Klein,  who  had  a  power  of  at- 
torney, executed  by  his  father  before  his  mind  became  impaired,  au- 
thorizing and  empowering  him  to  transact  any  business  in  his  name, 
pertaining  either  to  the  bueiness  of  the  firm  or  of  bis  private  affairs; 
but  no  provision  is  made  in  it  for  making  an  assignment  of  the  char- 
acter of  the  one  under  couBiderati<m. 

The  proof  also  shows  that  G.  M.  Klein  was  engaged  in  quite  a  num- 
ber of  other  baeiness  enterprises,  of  which  he  seems  to  have  been  a 
leading  manager;  that  he  had  almost  unlimited  credit,  and  little  or 
nothing  was  known  of  the  embarrassed  condition  of  the  banking  firm, 
nr  of  any  of  the  various  enterprises  in  which  G.  M.  Klein  was  engaged, 
until  the  day  of  his  failure;  that  on  the  day  before  the  assignment 
the  bank  received  deposits  amonnting  to  over  $90,000;  that  on  that 
day  he  had  a  deed  conveying  to  his  mother  two  valuable  store-houaeB, 
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Talmd  at  $34,000,  (whioh  from  its  date,  and  the  date  of  the  ac- 
knowledgment, was  ezecnted  abont  a  year  prerionsly,  but  never  pnt 
Bpon  the  pnbUo  record,)  then  placed  upon  record;  tiiat  the  rents 

had  been  collected  and  credited  upon  the  books  of  the  bank  in  the 
name  of  the  firm,  or  of  J.  A.  and  Gt.  M.  Klein,  and  that  nothing  was 
known,  by  others  than  the  parties  to  it,  and  the  ofi&cer  who  took  the 
acknowledgment;  that  such  a  OCTvejanoe  had  been  exeeated,  and  it 
is  not  known  that  the  ofGoer  knew  the  contents  of  the  deed.  On  the 
same  day  J.  A.  Klein's  account  was  charged  with  $20,000  for  school 
warrants  and  other  scrip;  and  also  on  the  same  day  a  credit  for  some 
$2,000,  standing  mi  the  books  of  the  bank  to  the  credit  of  M.  0.  Klein, 
of  North  Carolina,  a  brother  of  G.  M.  Klein,  was  by  him  transferred 
to  the  credit  of  bis  mother ;  and  on  &e  same  day  he  sold  a  tract  of 
land  to  his  mother ;  and  on  the  next  morning  before  the  assignment 
was  made  he  deliTcred  to  his  mother  $8,000  in  warrants,  etc.  About 
6  o'ek)ck  on  the  evening  of  the  twentieth  of  November,  he  sent  for  his 
attorney,  dosed  the  doors  of  the  bank,  and  all  the  employes  in  it  went 
to  work  arranging  fat  the  assignment,  which  was  completed,  signed, 
and  acknowledged  before  banking  honrs  next  morning.  The  defendant 
6.  8.  Irving  was  selected  assignee.  Mr.  Irving  was  a  customer  of  the 
bank,  and  was  then  indebted  to  it,  and  was  a  personal  friend  of  the 
Messrs.  Klein  and  family;  the  sureties  upon  his  bond  as  assignee 
being  the  mother  of  Mr.  Klein  and  other  members  of  his  family. 
When  Klein  applied  to  Irving  to  become  his  assignee,  he  remarked  to 
him  that  he  found  that  he  could  not  meet  paper  then  drawn  upon 
him,  and  that  he  would  make  an  assignment  in  which  he  wv^nld  pre- 
fer bis  home  creditors,  and  that  he  expected  to  arrange  with  the  oth- 
ers, and  rich  ereditors,  on  a  basis  of  time.  At  the  time  of  the  assign- 
ment there  was  in  the  bank  abont  $6,000  in  warrants,  which  had 
been  obtained  from  one  Wolf,  and  for  which  a  due  bill  had  been  given 
and  was  held  by  Wolf.  After  the  assignment  Klein  gave  the  warrants 
back  to  Wolf,  and  took  np  or  canceled  the  dne  bill.  Also,  after  the 
assignmrat,  he  delivered  to  the  attorney  of  Mr.  Peyton,  of  Raymond, 
a  note  for  about  $5,000,  belonging  to  his  father;  Peyton  being  a  large 
creditor  of  the  bank  for  deposits  made,  at  interest,  from  time  to  time. 

The  mercantile  firm  of  Bagan  &  Martin  were  large  creditors  of  the 
bank ;  the  last  deposit  by  them  having  been  made  on  the  evening  of 
the  twentieth  of  November  for  a  oonaiderable  sum.  Bagan  hearing  of 
the  failure  of  the  bank  became  very  much  distressed,  and  importuned 
Klein  to  do  something  for  him,  in  which  he  was  aided  by  Mr.  Andrews, 
a  warm  friend  of  Klein.  Shortly  afterwards  Bagan  &  Martin  were 
paid  in  money  and  warrants  several  thousand  dollars,  which  Klein  in 
his  testimony  stated  that  he  obtained  from  his  mother.  He  also  testi- 
fies that  since  the  failure  he  has  paid  to  the  destitute  and  needy  home 
ereditors  some  $15,000,  which  he  also  obtained  from  his  mother. 
After  the  assignment  was  made,  Klein  made  an  assignment  of  an  in- 
terest he  had  in  certain  railroad  enterprises,  npon  which  he  placed  a 
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high  estimate,  to  Thomas  Rigby,  who  held  a  large  indebtedness  against 
the  bank.  This  assignment  was  antedated  so  as  to  sbov  that  it  vas 
made  before  the  assignment  to  Irving,  and  was  witnessed  by  his  ew- 
fidential  friend. 

The  proof  shovs  varions  other  transactions  made  by  G-.  M.  Kleis 

before  and  soon  after  the  assignment  to  Irving,  which  need  not  be  re- 
ferred to  in  detail,  which  require  explanation  to  establish  their  good 
faith.  As  soon  as  the  failure  was  known  to  the  oitlzens  of  Vicksbnrg, 
a  very  large  number  of  all  classes  of  whom  were  creditors  of  the  bank, 
and  of  the  Klein's  individaally,  qtiite  an  excitement  among  tbemmB 
created,  and  a  committee  was  appointed  to  interview  Klein,  and  to 
try  to  get  bim  to  do  something  for  their  relief.  Of  this  committee  Mr. 
A.  Kuhn  was  chairman,  or  an  active  member,  and  he  made  an  earnest 
application  to  Klein  to  du  something  for  them.  At  the  time  of  this 
interview  6en.  Bntts  had  been  appointed  receiver,  and  had  possesaion 
of  the  assets.  Klein  was  pressed  to  give  a  statement  of  the  cause  of 
the  failure,  and  to  give  a  statement  of  the  assets  of  the  bank  and 
partners,  which  he  promised  to  do,  provided  Bntts,  whom  he  con- 
sidered as  his  enemy,  was  removed  from  the  receivership,  but  that  no- 
less  that  was  done  he  would  make  no  disolosnre  of  the  assets  and 
business;  that  in  speaking  of  the  matter  he  pointed  to  the  sides  of 
the  bouse,  and  remarked  that  there  were  securities  all  around  this 
house  that  no  one  knew  anything  about  but  himself,  and  would  not, 
unless  Butts  was  removed  as  receiver.  Bntts  soon  after  resigned  as 
receiver,  but  the  statement  has  not  been  furnished  his  sncoessor. 
Klein  in  his  deposition  explains  that  he  meant  that  the  securities  were 
in  the  hands  of  banks  and  others,  as  collateral  security  for  liabilities 
to  them;  but  there  is  no  proof  that  he  has  ever  made  a  statement  of 
them  to  the  receiver,  or  discovered  them  in  any  way.  Klein  in  his 
deposition  endeavora  to  explain  a  number  of  the  transaotions  stated, 
but  the  circumstances  were  certainly  such  as  to  cast  a  strong  saspioion 
upon  their  fairness,  and  ought  to  be  explained  by  all  the  proof  within 
the  control  of  the  defendants  sustaining  the  explanations  attempted 
to  be  given  by  Klein,  which  has  not  been  done;  and  the  presumption 
is  that  the  proof  could  not  be  had. 

The  proof  further  is  that  the  liabilities,  as  shown  by  the  books  of 
the  bank,  are  in  all  $1,147,908.33,  and  the  nominal  assets  of  ail 
kinds,  belonp;ing  either  to  the  firm  or  the  individual  members,  anjobnt 
to  about  $400,000,  out  of  which  may  be  realized  $200,000.  For  a 
considerable  portion  of  the  difference  between  the  liabilities  and  the 
assets  there  is  no  satisfactory  explanation ;  there  may  be  a  satislae- 
tory  reason,  bat  it  ought  to  be  given. 

The  sole  question  is,  do  these  circumstances,  considered  separately, 
or  all  taken  together;  establish  a  fraudulent  purpose  in  G-.  M.  Klein, 
in  making  this  fleed  of  assignment;  or,  if  not,  are  its  provisions  saeh 
that  the  assignee  cannot  execute  the  trust  imposed?  These  oonvey- 
ances,  like  all  others,  are  presumed  to  be  executed  with  aa  honMt 


Dgi  ized  by  Google 


681 


pnrpose,  and  this  presaniption  staads  until  overcome  the  proof. 
It  is  said  that  courts  should  be  astute  in  findicg  reasons  to  suetain 
tbem;  I  suppose  the  meaning  is  that  courts  should  be  astute  in  as- 
certaining the  truth.  Mr.  K}ein,  in  his  testimony,  says  he  did  not 
know  of  his  embarrassed  condition  until  the  twentieth  day  of  Novem- 
ber,— the  day  before  the  assignment  fras  made, —  and  that  be  did  not 
then  contemplate  making  the  assignment  until  about  5  o'clock  in  the 
evening.  It  was  his  duty  to  have  known  his  pecuniary  condition  long 
before  that  time,  and  it  is  passing  strange  that  he  did  not  do  so. 
Whether  he  contemplated  making  the  assignment  before  the  time 
stated  by  him  or  not,  the  arrangements  made  on  that  day  to  secure 
bis  family,  by  placing  the  deed  to  the  town  lots  and  improvements 
thereon  on  record,  and  the  other  proyisions  for  his  family,  go  far  to 
establish  the  fact  that  some  steps  were  to  be  taken  without  delay,  or 
they  would  suffer  loss.  There  is  no  reason  given  why  these  steps  were 
not  taken  before  that  time. 

The  secrecy  which  was  observed  In  preparing  and  executing  the  as- 
signment is  another  circumstance  going  to  show  the  purpose  of  the 
transfer.  That  G.  M.  Ktein  had  no  power  to  execute  the  assignment 
in  the  name  of  his  father,  and  that,  so  far  as  that  part  of  the  assign- 
ment is  ooneemed,  it  was  not  binding  on  him  in  his  life-time,  ortbose 
claiming  after  him,  and  is  not  binding  on  his  individual  creditors,  is 
apparent — Firs*,  for  want  of  power  in  the  power  of  attorney;  and,  sec- 
ondly, because  the  power  of  attorney  was  revoked  by  the  insanity  of 
J.  A.  Klein,  the  maker,  and  which  insanity  was  well  known  to  0.  M. 
Klein  when  he  executed  the  assignment,  and  which  had  been  care- 
fully concealed  by  him  from  the  business  public.  The  effect  of  this 
want  of  power  to  execute  the  assignment,  if  there  was  nothing  more, 
in  my  opinion,  renders  the  conveyance  void,  as  it  will  be  impossible 
for  the  assignee  to  execute  the  trust  imposed  in  alt  snch  instruments, 
the  conveyance  itself  being  the  only  guide  for  tbc  assignee.  The  es- 
iablishtnent  of  this  want  of  power  is  necessarily  done  by  proof  out- 
side of  the  face  of  the  assignment,  and  could  not  be  considered  when 
determining  its  validity  or  invalidity  upon  its  face.  And  if  the  con- 
veyance were  not  invalid  for  this  reason,  I  am  satisfied  that,  consider- 
ing the  occurrences  upon  the  day  before  the  assignment  was  executed, 
on  that  day,  and  on  the  subsequent  days,  as  shown  by  the  evidence, 
it  cannot  be  maintained  that  the  conveyance  was  made  with  the  sole 
purpose  of  having  all  the  property  and  assets,  purported  to  be  con- 
veyed honestly  and  fairly,  applied  to  the  payment  of  the  debts  due 
by  the  firm  and  its  members.  This  position  is  greatly  strengthened 
by  the  faet  that  no  statement  has  ever  been  made  of.  the  collaterals 
claimed  to  be  held  by  distant  creditors,  the  refusal  to  disclose  which 
only  upon  condition  of  Butts'  removal  was  not  consistent  with  good 
faith  to  his  creditors ;  and,  had  it  been  so,  the  failure  to  disclose  them 
to  his  successor  is  unexplained.  Therefore,  for  the  reasons  stated, 
I  am  brought  to  the  conclusion — Firstf  that  the  assignment  is  fraudu- 
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lent  in  fact ;  and,  secondly,  that  it  is  void  as  to  J.  A.  Klein,  and  is  in- 
capable of  execution,  and  therefore  void  in  toto. 

A  decree  Trill  be  entered  in  each  canse  deolaring  the  assignment 
nnU  and  void,  and  for  ito  cancellation. 


How  EXEOUTED.  Under  the  Kew  York  law  a  general  assignment  shonU 
be  executed  and  acknowledged  by  all  the  members  of  the  firm  the  same  as  a 
deed  of  rral  estate,  otherwise  it  is  void  and  inoperative.^  Where  an  assign- 
ment is  made  in  another  state,  if  valid  there,  is  valid  here.'  A  partner  who 
has  withdrawn  from  the  firm  need  not  Join  In  the  assignment  by  the  firm." 

Dissolution  of  Partnership.  If  partners  dissolve  the  partnership  in 
good  faith,  and  divide  the  partnership  assets  among  themselves,^  or  transfer 
them  all  to  one  partner.^  after  such  transfer  a  partner  may  use  the  assets  tD 
pay  his  individual  debts,  without  being  a  violation  of  the  rights  of  partner- 
ship creditors. 0  A  dissolution  and  division  of  assets  among  partners  is  not 
in  itself  fraudulent,  although  the  object  is  to  prevent  individual  creditors  of 
one  partner  from  levying  on  partnership  property;'  but  if  the  effect  is  to  de- 
lay, hinder,  or  defraud  individual  creditors  of  one  partner,  it  is  void.'  If  a 
dissolution  is  not  made  in  good  faith,  but  to  divert  partnership  assets  from 
partnership  creditors  to  individual  creditors,  it  is  fraudulent,  andpartnefship 
creditors  are  entitled  to  priority  out  of  the  assets,"  even  though  the  transfer 
was  to  pay  individual  debts."  In  such  case  the  insolvency  of  the  partnership 
may  be  considered,  in  determining  whether  the  dissolution  was  in  good  faith 
or  not.'i  On  dissolution  of  the  partnei-ship,  the  firm  creditors  have  the  right 
to  have  partnership  property  applied  to  the  payment  of  the  partnership  debts 
in  preference  to  those  of  the  individual  partner;^'  and  this  right  cannot  be 
impaired  by  any  consideration  with  reference  to  the  amount  of  capital  con- 
tributed by  eiich  individual  partner;''  and  debts  contracted  in  the  name  of 
one  partner  maybe  shown  to  be  in  reality  partnership  debts;"  but  where  such 
debt  was  incurred  by  consent  or  privity  of  the  other  pai-tner,  proof  of  Joint 
creditors  against  the  separate  estate,  in  competition  with  the  separate  crodit* 


■  In  re  Lawrence,  5  Fed.  Rep.  349 ;  Smith 
T.  Tim,  14  Abb.  N.  G.  447. 

>  In  re  Paige  &  S.  L.  Co.  31  Minn .  136 ;  a 
C  Ifi  N.  W.  Rep.  700. 

■  First  Nat.  Bank  v.  Hiunian,  21  N.  W. 
Rep.  2S0;  Same  v.  Rock  River  Paper  Co. 
Id.  280. 

*  Case  V.  Beaarowrd,  09  U.  S.  119 ;  Allen 

Center  Valley  Co.  21  Conn.  130;  Kim- 
ball V.  Thompson,  M  Mass.  288. 

6Ladd  V.  Oriswold.  9  111.  25;  Howe  v. 
Ijawrerice,  63  Mass.  553;  Ri>bb  v.  Mudge, 
80  Mass.  534 ;  Shinier  v.  Uuber,  19  N.  B. 
R.  414;  McNnU  t.  Strayhom,  99  Fa.  St. 
2G0;  Smith  v.  Edwards,  7  Humph.  106. 

•Case  V.  Beatiregard,  90  U.  S.  119;  Hap- 
^od  V.  Cornwell,  48  111.  68;  Ooetnbel  v. 
Arnett.  100  lU.  34- Aniistronirv.  Fahne- 
ttock,  19  Md.  96;  Ffroman  t.  Koch,  1  N. 
Y.  460;  Base  t.  ChoUar,  21  Barb.  666; 
Dimon  V.  Ilaaard,  32  N.  Y.  66;  Wilcox  v. 
KelloBg,  11  Ohio,  394 ;  Baker's  Appeal,  21 
Pa.  Bt.  76;  Bollitt  v.  Chartered  Fand,  as 
Fa.  St.  108. 

'  itkim  T.  Suton,  77  N.  T.  105. 


•Burrill  t.  Lawry,  18  N.  B.  R.  887; 
Weaver  v.  Aahca-oft,  60  Tex.  427. 

•InreCook.SBisa.  122;  Colliusv. Hood. 
4MeLeftn,ie6;  InreByme,lN.B.B.464; 
In  re  Tomes,  Id  N.  B.  R.  36. 

M  Tracy  v.  Walker,  1  Flippin,  41 ;  Collins 
V.  Hood,  4  Mcl-ean,  186;  Sanderson 
Stockdale,  11  Md.  963;  FUck  v.  Cfaamm. 
29  Md.  311;  Phelps  v.  McXeeW,  66  Mo. 
654 :  Ferson  t.  Monroe,  21  N.  H.  492. 

"  Frank  Peters,  9  Ind.  U4 ;  Shemer  t. 
Hubcr.  19  N.  B.  R.  414. 

"  Case  V.  Beauroard,  99  U.  8. 116;  Evans 
T.  Winston,  74  AJju  840;  Wuren 
lor,  60  Ala.  218. 

»  Wilson  V.  Robertson,  21  N.  Y.  687. 

"Cox  r.  Flatt,  32  Barb.  126;  Read  t. 
BayUes.  36  Mass.  497;  Marks  t.  Hill,  15 
Qrat.  400;  Barcroft  t.  Snodgrsss,  1  Cold. 
480;  Sl«Eel  T.  CUdscy.  SS  Fa.  8L  379; 
Gwm  V.  Sedley,  6  Ohio  St.  96;  Haben  t. 
Henshaw,  49  Wis.  379  ;  Scliaeffer  r.  Fith- 
ian.  17  Ind.  408;  WsU  t.  Ball's  Head 
Bank,  19  N.  B.  B.  fiOO. 


Dgi  ized  by  Google 


WOOLDMMB  P.IBTIXO. 


668 


ors,  vill  not  be  admitted.^  As  asrignment  -hy  one  partner  of  a  flrtu  .<^er^ 
ates  as  a  dissolution  of  the  partnership.* 

Valhhty  or  Partnership  Assigktmknt.  Where  a  voluntary  assignment 
of  partnership  property  was  made  in  trust  iov  the  payment  of  all  partnership 
debts  that  should  be  proved  "as  provided  by  statute,"  and  afterwai'ds  for  the 
payment  of  individual  debts,  it  contains  no  unlawful  preference.'  If  property 
is  purchased  in  the  firm  name  with  assets  of  a  prior  firm,  a  transfer  of  part 
or  all  of  it,  to  secure  a  creditor  of  the  prior  firm,  ia  valid.*  A  debtor  may  pre- 
fer creditors  if  he  make  no  reservation  for  his  own  beneSt  to  the  injury  of 
creditors  unprovided  for.*  At  common  law  an  insolvent  may  make  an  As- 
signment in  trust  for  the  benefit  of  his  creditoi-s,  and  may  give  a  preference 
to  bona  fide  creditors.'  If  the  sole  purpose  of  tlie  maker  be  to  discharge  an 
lionest  debt,  the  deed  is  not  fraudulent.^  A  deed  which  gives  a  preference  to 
his  sureties  to  prevent  one  creditor  from  obtaining  full  satisfaction  to  the  in- 
jury of  other  creditors  is  not  fraudulent.'  An  insolvent  debtor,  making  an 
assignment  of  all  his  property,  may  devote  his  individual  property  primarily 
to  the  payment  of  his  individual  debts.*  A  sale  by  one  partner  of  an  insolv- 
ent  partnership  of  his  individual  property,  to  secure  an  antecedent  personal 
debt,  ia  not  fraudulent; '°  and  an  assignment  made  after  execution  of  an  as- 
signment of  the  firm  property  is  not  void  because  there  ia  no  provision  for 
payment  of  debts  fully  provided  for  in  the  firm  assignment; "  but  a  prefer- 
ence of  individual  debts  of  a  partner  ia  an  assignment  by  the  firm  is  void.*' 
A  transfer  of  separate  property,  in  consideration  of  a  debt  due  by  the  firm,  is 
founded  on  a  good  consideration. A  deed  ra&y  be  valid  as  to  bona  fide  debts 
and  void  as  to  fraudulent  and  fictitious  debts."  The  validity  of  an  assign- 
ment is  to  be  determined  by  the  intent  of  the  assignor,  and  his  contemporar. 
neons  fraudulent  acts  are  evidence  of  such  intent.^  A  debtor  may  pay  or 
secure  a  creditor  or  number  of  creditors  where  no  statute  forbids  It.''  An 
assignment,  whidi  does  not  purport  to  pass  the  title  owned  byUie  partnership 
making  it  as  well  as  the  individual  property  not  exempt  from  foi'ced  sale* 
and  owued  by  the  individuals  of  the  firm,  cannot  be  sustained. 

AssiON3iENT  BY  One  PARTNER.  If  the  partnership  is  dissolved  in  good 
faith,  and  one  partner  takes  the  property  and  assumes  the  firm  debts,  he  may 
subsequently  assign  the  same  for  payment  of  his  individual  debts,i'  or  the 
debts  due  creditors  of  any  new  firm  of  which  he  may  become  a  member."  The 
surviving  partner  of  an  insolvent  firm  may  make  an  equitable  and  just  as- 
signment of  partnership  effects  for  the  equal  benefit  of  all  the  firm  creditors; 
but  as  trustee  Ite  is  not  permitted  to  assign  and  give  a  preference  to  certain 
creditors."   One  of  two  partners,  with  consent  of  the  other,  may  make  an  as* 
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slgnment;  and.  the  partner  abaoonding,  consent  wUl  be  implied.'  A  partner 
who  has  not  joined  in  an  aasiffnment  of  the  firm  assets  may  thereafter  ratify 
the  same,  and  a  creditor  may  not  question  its  validity  because  of  his  non- 
joinder;^ but  where  one  partner  takes  the  firm  assets  and  agrees  to  pay  the 
firm  debts,  the  partneraliip  creditors  may  prove  against  his  estate,  and  share 
pari  passu  with  the  separate  creditors.^  As  a  separate  creditor  cannot  be  in- 
jured by  a  tnuiater  of  one  partner's  interest  in  the  partnership  property  to 
liis  copartner*  in  consideration  <^  tlie  grantee  assuming  the  liability  of  the 
tlrm.« 

When  FEAtrovLEMT.  An  assignment  which  does  not  declare  the  nses, 
but  reserves  to  the  assignor  to  subsequently  do  so,  is  fraudulent  and  void;*  it 
is  a  fraud  on  the  creditors,  as  it  must  necessarily  hinder  and  delay.*  Where 
a  deed  conveyed  int^ral  amounts  to  a  series  of  integer  creditors,  and  its 
provisions  were  several,  and  does  not  provide  for  the  contingency  of  some  of 
the  debts  being  fictitious,  which  they  in  fact  proved  to  be,  the  amounts  in- 
tended for  them,  not  disposed  of  by  the  deed,  remained  in  the  grantor  as  to 
assailing  creditors,  and  subject  to  their  lien.^  It  is  absolutely  necessary 
that  the  equitable  interests  in  the  assigned  property  shall  be  fixed  and  de- 
termined by  the  assignment  itself;'  so  the  reservation  of  his  right  to  deter- 
mine the  preferences  at  some  future  time  renders  it  void.'  An  attempt  to 
assign  partnership  property  for  the  purpose  of  paying  the  private  debts  of 
one  of  the  partners,  when  the  firm  Is  insolvent,  is  conclusive  of  an  actual 
fraudulent  design ;  ">  but  it  tias  been  held  that  tlie  assignment  Is  valid  tliougli 
the  appropriation  is  void."  When  a  power  of  revocation  is  reserved,  the 
necessary  inference  is  that  it  is  made  with  intent  to  hinder,  delay,  or  defraud 
creditors;  tor  ite  only  effect  is  to  mask  the  property,^*  even  though  only  to  be 
exercised  in  case  any  creditor  refuses  to  assent  to  the  assignment.'^  power 
to  make  loans  on  the  security  of  the  estate  is  equivalent  to  a  power  of  revo- 
cation, A  reservation  in  a  chattel  mortgage  of  the  right  to  dispose  of  the 
goods,  is  void  with  respect  to  creditors;  u  and  possession  tliereunder  gives 
mortgagee  no  rights  as  against  the  mortga^r's  creditors."  A.  firm,  in  law,  is 
distinct  from  the  members  who  compose  it*  and  a  transfer  of  firm  property 
to  pay  the  separate  debts  of  one  partner  is  a  voluntary  conveyance;  and  where 
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the  firm  is  insolvent,  it  is  void  ^  as  to  eredltors,  and  a  prevlotia  division  of  the 
property  will  not  alter  the  rule.' 

pKAUD  MUST  BE  Fboved.  The  question  whether  a  conveyance  is  made  to 
defraud  creditors  in  the  first  instance,  is  a  qnestion  of  fact,'  to  be  determined 
from  all  the  facts  and  circumBtances,^  and  must  be  proved  when  the  deed  is 
allied  to  be  fraudulent.^  Fraudulent  intent  Is  generally  a  question  of  fact 
fur  tlie  jury,  and  not  for  the  court  ■  It  is  never  presumed  when  fairly  recon- 
cilable with  bonesty.T  The  burden  of  proof  is  upon  the  party  attacking  the 
deed,  to  establish  a  fraudulent  intent;"  It  is  on  him  who  seeks  to  set  aside 
the  legal  title.e 

Reservation,  wiien  Fbatjdtjlent.  A  debtor  in  failing  circumstances 
cannot  convey  his  property  in  trust  and  reserve  to  himself  any  benefit;*"  such 
a  reservation  renders  the  assignment  null,  void,  and  of  no  effect, "  if  made  to 
the  exclusion  of  his  creditors ;  but  the  reservation  of  a  secret  beuefit  dues  not 
necessarily  render  such  conveyance  fraudulent  as  to  creditors. There  is  a 
distinction  between  an  express  trust  for  the  debtor  and  a  benefit  which  Is 
merely  incidental  to  a  trust  creatfl  for  another  object.'*  To  render  a  deed  of 
trust  fraudulent,  as  matter  of  law  ,  there  must  appear  upon  its  face  some  ex- 
press provision  for  the  personal  benefit  of  the  grantor,  or  a  stipulation  wholly 
irreconcilable  with  an  honest  and  legal  purpose  of  paying  his  debts  within  a 
reasonable  time.*^  Tfaedebtor  must  part  with  his  property  free  from  any  con- 
trol over  or  interference  with  it,  and  lh»m  any  contingency  on  which  he  may 
resume  ft  at  pleasure."  An  assignment  differs  from  a  mere  security  in  pass- 
ing both  the  legal  and  equitable  title  to  the  assignee  absolutely,  leaving  no 
equity  of  redemption.^*  Where  the  consideration  expressed  is  far  below  the 
value  of  the  property,  as  known  to  both  parties,  it  is  a  strong  circumstance 
to  show  fraud."  He  cannot,  under  pretense  of  paying  his  debt,  assign  more 
property  than  reasonably  sufficient  for  the  purpose."  Where  the  assignment 
covers  a  great  deal  of  property  as  seourlty  tor  a  small  amount  of  debts,  so 
that  the  resoltiug  interest  of  the  debtor  is  really  the  valuable  consideration, 
and  t^e  purpose  profeased  is  so  obviously  a  mere  pretense  as  not  to  conceal 
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the  true  pttTpoae.  the  debtor  Is  obTionaly  providing  tor  himselt  and  not  tot 
his  creditors.^  Where  he  conveys  property  on  oonsideratuin  of  bis  mainte- 
nance and  support,  Uie  conveyance  is  fraudulent  and  void  as  to  creditors  if  any 
part  of  the  consideration  is  to  be  paid  in  the  future  support  of  the  grantor;' 
such  conveyance  will  not  be  protected  although  fuU  consideration  was  paid.' 

Protisions  Unatjthobized  bt  Law.  Any  stipulation  in  an  assignment 
intended  to  hinder  or  delay  non-assenting  creditoi'S,  if  not  warranted  by  law, 
is  null  and  void.^  Provisions  beyond  the  limits  of  the  power  which  the  taw 
allows  to  be  vested  in  the  assignee,  render  the  assignment  void."  An  assign- 
ment which  authorizes  the  assignee  to  dispose  of  the  propt^rty  in  a  way  not 
authorized  by  law  is  void.^  So  a  deed  is  void  which  requires  the  assignee  to 
sell  choses  in  action  before  the  lapse  of  time  sufDcient  to  enable  him  to  collect 
by  legal  procedure.'  Unless  authorized  by  law,  a  provision  which  authorizes 
the  assignees  in  their  discretion  to  dispose  of  the  property  on  credit,  vitiates 
the  assignment,^  and  is  a  biulge  of  fraud;'  so  an  attempt  to  hinder  and  delay 
all  creditors,  even  if  there  is  no  attempt  to  prefer  any,  is  unauthorized  bylaw." 
An  assignment  which  attempts  to  confer  on  the  assignee  power  to  declare 
future  preferences  in  his  discretion  is  void;"  but  a  conveyance  to  theas-signee 
and  his  successors,  which  merely  refers  to  such  person  as  may  lawfully  succeed 
him  in  case  of  resignation,  removal,  or  death,  is  not  void." 

Conditions  in.  A  deed  stipulating  that  no  creditor  shall  pai*ticipate  in 
the  proceeds  of  the  property  unless  he  accepts  the  same  in  full  satisfaction  of 
his  debt  is  valid;  but  to  be  valid,  all  the  debtor's  property  must  be  conveyed." 
Where  a  participation  in  the  assets  depends  upon  the  release  of  a  balance  due, 
and  there  is  no  provision  for  distribution  of  the  surplus,  it  is  per  se  fraudu- 
lent and  void; "  and  non-assenting  creditors,  not  present  when  the  deed  was 
executed,  are  not  bound  by  Bach  an  agreement  of  release.^ 

When  not  Fraudulent.  The  mere  fact  that  an  assignmentwas  volun- 
tary and  without  consideration,  will  not  support  a  finding  that  it  was  fraud* 
ulent;"  the  ontwison  the  grantee  to  prove  a  valuable  consideration, — recitals 
are  not  evidence  in  his  favor.  Wliere  the  deed  was  made  on  a  f^r  consid- 
eration it  is  not  necessarily  void ; "  but  the  motive  or  purpose  is  not  material." 
A  conveyance  is  not  necessarily  fraudulent  because  its  effect  is  to  hinder  and 
delay,  unless  there  was  a  contrivance  for  that  purpoaei  and  the  grantee  par- 
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tidpated  In  the  design.^  To  render  a  deed  founded  on  a  valuable  oonsiderar 
tion  T(4d  for  fraud,  both  parties  mnat  concur  in  a  fraudulent  intent,  or  the 
jRtutee  must  have  notice  dt  such  intent,  or  be  in  some  way  privy  thereto.' 
The  grantee  with  knowledge  of  the  fraudulent  intent  makes  himself  a  party 
to  the  fraud; '  bo  a  mortgage  which  purposely  exaggerates  the  mortg^ee's  de- 
mand, if  known  to  him,  la  toM  as  to  (^editors,*  even  if  given  for  full  value." 
So,  If  grantee  has  knowledge  of  facts  sufflctent  to  excite  the  suspicion  of  a 
prudent  man  and  put  him  on  inquiry,  he  is  a  party  to  the  fraud;*  but  an  a»- 
signM  is  not  affected  by  the  fraud  of  the  assignor  unless  he  co-operated  or 
to(riE  with  knowledge  of  the  fraud.'  If  the  provisions  of  the  deed  manifest  a 
zeal  purpose  to  satisfy  &ona  JUU  creditors  In  a  reasonable  time,  with  no  unlaw- 
ful intent  towards  other  creditors,  and  without  any  substantial  benefit  to  the 
grantor,  no  presumption  of  fraud  arises  from  a  provision  for  the  retention  of 
the  possession,  with  power  of  disposition  of  tiie  property  by  the  grantor.*  If 
not  fraudulent  at  its  Inception,  it  is  not  invalidated  by  subsequent  delinquen- 
cies of  the  ftssignee;  >  and  subsequent  acts  of  the  debtor,  or  continuance  of  the 
business,  is  not  proof  of  fraudulent  intent." 

Besekv AXIOMS  Valid.  An  exception  in  the  conveyance,  whereby  the  prop< 
erty  is  retained  by  the  debtor  and  not  conveyed  to  the  assignee,  is  not  a  reser- 
vation of  a  benefit  to  the  debtor,  and  does  not  vitiate  the  assignment."  A 
declaration  that  notes  are  accommodation  notes,  and  providing  for  their  re- 
turn to  the  maker,  will  not  justify  an  inference  of  fraud. ^  Unless  tbe  as- 
signment Is  merely  colorable,  and  made  for  the  sake  of  the  resulting  trust,  it 
is  not  void.''  Where  one  partner,  with  tiie  consent  of  his  copartner,  assigns 
his  individual  estate  and  partnerstiip  assets  to  pay  his  private  debts,  there 
may  \m  a  reservation  In  favor  of  such  copartner  of  a  sum  equal  to  his  inter- 
est.^* A  reservation  to  the  debtor  of  what  is  left  after  payment  of  aZl  his 
debts  is  proper,'*  as  wliat  remains  belongs  to  him  by  operation  of  law.i^  The 
rule  that  there  must  be  no  provision  for  the  beneQt  of  the  debtor  does  not  ap- 
ply to  sales.  A  stipulation  to  take  notee  for  part  of  the  purchase  money 
simply  relates  to  the  manner  the  property  should  be  p^d  for  by  the  purchaser. " 

EzxHPT  Fropebtt.  Whatever  is  exempt  from  execution  may  be  reserved 
to  the  debtor ;u  and  an  express  reservation  of  sach  property  does  not  render 


1  Daniel  v.  Vaccaro,  41  Ark.  316. 
"Means  v.  Montgomery,  23  Fed.  Eep. 
'422. 

»  Bartles  v.  Gibson,  17  Fed.  Rep.  293. 

'Stioson  V.  Hawkins,  16  Fed.  Kep.  850. 

■SUnson  v.  Hawkins,  13  Fed.  Sep.  833. 

<  Bartles  v.  Gibson,  17  Fed.  Eep.  297 ; 
Atwood  V.  ImpBOD,  20  N.  J.  Eq.  156 ;  Ba- 
ker V.  Bliss,  89  N.  Y.  70 ;  Parker  v.  Conner, 
83  N.  Y.  118 ;  Avery  v.  Johann,  27  Wis. 
251 ;  David  t.  Birchard,  63  Wia.  492  ;  8.  C. 
10  N.  W.  Rep,  557.  See  Kaine  v.  Weigley, 
22  Pa.  St.  179. 

T  Cannon  t.  Young,  89  N.  C.  264. 

"  Means  v.  Montfcumery,  S3  Fed.  Rep. 
421. 

•OIney  v.  Tanner,  10  Fed.  Rep.  101; 
Hardmann  v.  Bowen,  80  N.  Y.  200. 

"Olney  v.  Tanner,  10  Fed.  Rep,  101. 

"  Mosa  V.  Humphrey.  4  Greene,  (Iowa,) 
-443;  DoddT.  Hills,  21  Kan.  707;  Bank  v. 
Cox,  6  Me.  385;  Ingraliam  v.  Grigg,  21  Min. 
82 ;  In  ra  Walko-,  18  N.  B.  B.  56 ;  Carpen- 
ter V.  TTn Jerwood,  19  N.  Y.  620 ;  Knight 
T.  Waterman,  86  Pa.  St.  268;  Spencer  v. 
Jackson,  2  K.  1. 36;  Baldwin  v.  feet,  22 


Tex.  708 ;  Bates  v.  Ableman,  IS  Wis.  644. 
See  Foster  v.  Libby,  24  Me.  448. 

M  Price  T.  De  Ford,  18  Md.  489. 

u  Wilkes  V.  Ferris,  6  Johns.  3S5. 

UMandel  t.  Peay,  20  Ark.  325. 

"Sangston  V.  Gaither,  3Md.40;  Beatty 
V.  Davis,  9  OiU,  211 ;  Wintringham  v.  La- 
foy,  7  Cow.  736 ;  Lindsay  v.  Guy,  67  Wis. 
200. 

»•  Cross  V.  Bryant,  3  HI.  86;  JBlnlay  v. 
DIokerson,  29  111.  9 ;  Hollister  v.  Loud,  2 
Mich.  300;  Robins  v.  Embrv,  1  Smedes  ft 
M.  Ch.  207;  Van  Rosaum  v.  Walker,  11 
Barb.  237:  Ely  v.  Cook,  18  Baib.  612;  Gib- 
Bon  V.  Walker,  11  Ired.  Law,  327 ;  HoRtaian 
V.  Maokall,  5  Ohio  St.  124;  lu  re  Potter, 
64  Pa.  St.  465 ;  Van  Hook  v.  Walton,  28 
Tex.  59;  Farquharson  v.  McDonald.  2 
Heisk.  404;  Hall  v.  Denlson,  17  Vk.  810. 

"Beach  v.  Beator,  47  111.  SSX. 

M  Gamor  v.  Frederick,  18  Ind.  507 ;  Hol- 
lister V.  Loud,  2  Mich.  309;  Brooks  v. 
Nichols.  17  Mich.  38;  Smith  v.  Mitchell, 
12  Mich.  180;  Richardson  v.  Marcmeze,  69 
Miss.  80 ;  Dow  v.  Plainer,  16  N.  Y.  662 ; 
MoUbrd  v.  Shirk,  26  fa.  St.  473;  Beck* 
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Uie  assignment  void,  as  creditors  are  not  hindered  or  delayed  thereby.'  He 
cannot  except  from  his  general  assignment  property  exempt  from  execution, 
when  at  the  time  of  the  assignment  there  were  judgments  against  him  in 
which  he  has  waived  the  benetlt  of  tbe  exemption  iaws.^  So  the  rigbt  to  claim 
the  beneht  of  tbe  exemption  law  may  be  waived  by  laches.'  The  claim  must 
be  made  with  such  promptness  as  to  occasion  no  delay  to  the  one  about  to  sell 
it.*  It  is  too  late  to  claim  the  exemption  after  all  the  property  is  sold,  the 
proceeds  paid  out  in  satisfaction  of  debts,  and  the  assignee  abQut  to  Ule  his 
uccountB  An  assignment  is  not  void  which  excepts  property  exempt  by  law.* 
So  the  reservation  of  exempt  property  in  an  assignment  by  a  firm  will  not 
invalidate  the  assignment.'  There  is  noobligation  on  the  partof  anaasignor 
to  make  any  selection  at  a  homestead  claimed  by  him  as  exempt;'  and  the 
mere  failure  to  clum  the  exemption  until  the  morning  preceding  the  sale 
-will  not  waive  the  right."  A  merchant  tailor,  the  head  of  a  family  and  resi- 
dent of  the  state,  may  exempt  portions  of  his  stock,  as  he  may  select,  up  t{> 
Uie  statute  limitation  as  to  value;  but  if  the  reservation  of  what  may  be 
exempt  by  law  gives  the  debtor  the  right  to  select  the  article,  the  assignment 
is  void,  as  tlie  assignee  has  no  certain  claim  until  selection  is  made.'^ 

Beskbvation  of  Subplus.  An  express  reservation  to  the  debtor  of  the 
surplus  remaining  after  payment  of  the  debts  or  execution  of  tbe  trust  is  not, 
as  matter  of  law,  fraudulent  and  void,  as  to  creditors  not  provided  for,^-  it 
raises  no  presumption  of  fraud; it  is  merely  what  the  law  would  provide  witli- 
out  the  declaration,  and  does  not  interfere  witb,  or  vitiate  the  transfer."  Tbe 
doctrine  that  the  reserve  of  the  surplus  renders  the  deed  void.  Is  placed  on  the 
ground  that  the  effect  is  to  lock  up  the  property  until  the  creditors  provided 
for  in  the  assignment  are  paid;^  and  other  creditors  could  not  sue  tlie  inter- 
est of  the  debtor,  subject  to  the  assignment,  as  they  could  if  it  were  a  mort- 
gage ;    but  the  opposite  doctrine  is  held  in  otlier  cases.'^  The  assignor's  inter- 


man  v.  Mc^singer,  49  Pa.  Bt.  46S ;  811^  v. 
TilLiiiaii,  2  Hvian,  208;  McCord  v.  Moore, 
5  Ilclsk.  734;  Farquharson  v.  McDonald, 
2  Heisk. -404;  Overton  v.  Holinehade,  6 
Uui»k.  6S3. 

iHildebrand  v.  Bowman,  100  Pa.  St. 
680. 

»  Shaeffer'a  Appeal,  101  Pa.  St.  45. 

•Chilcoat'8  Api>eal,  101  Pa.  St.  22. 

♦Shaeffer's  Appeal,  101Pa.St.45;  Bow- 
ycT's  Appeal,  21  I^.  St.  210;  Davis'  Ap- 
peal, 34  Pa.  St.  SX;  Morris  v.  ShaFcr,  93 
Pa.  St.  489. 

B  Cliilcoat's  Appeal,  101  Fa.  St.  22. 

•Bates  V.  Simiuona.  22  N.  W.  Sep.  , 
First  Nat.  Bank  t.  Ilinman,  21  N.  Vf. 
■  Kop.  280. 

*  McNaip  T.  Rewey,  22  N.  W.  Rep.  830 ; 
following  First  Nat.  Bank  v.Hinniao,  21 
N.  W.  Rep.  280,  wid  Goll  v.  Hubbell,  20 
N.  W.  Rep.  674,  and  21  N.  W.  Rep.  288. 

*  Batten  v.  Smith.  22  N.  W.  Rep.  342. 
"Rice  V.  NoUn,  S  Pao.  Rep.  437. 
"Id.  . 

u  Clark  T.  RobblnB,  8  Kan.  674. 

"Knapp  V.  McOowaii.  9Q  N.  .T.  76; 
Cooper  V.  Wliituoy,  3  HUl,  .95 ;  Curtis  v. 
Leavitt,  15  N.  Y.  9. 

» Means  r.  UontKomery,  23  Fed.  Sep. 

"Sleans  v.  Monlmmery,  23  Fed.  Kep. 
421;  Hempstead  T.  JohiMton,  18  Ark,  128; 
Urowtt  T.  Lyou,  17  Ala..flSB;.  Gzabaiu  v. 


Lockliart,  8  Ala.  9;  Hindman  v.  Bill,  U 
Ala.  est);  Miller  v.  Stetson,  32  Ala.  166; 
Rowland  v.  Coleman.  45  Ga.  204;  Conk- 
lingv.  Carson.  11  111.  503 ;  New  Albany  R. 
Co.  T.  Half,  19  Ind.  444;  MoFarland  v. 
Birdsall.  14  Ind.  126;  Ely  v.  Hair,  16  B. 
Mon.  230;  Johnson  v.  McAllister,  30  Mo. 
327;  Andrews  v.  Ludlow,  22  Maw.  28; 
Richards  v.  Levin,  16  Mo.  S^;  Moore  v. 
Collins.  3  Dev.  Law,  126;  VauRhan  T. 
Evans,  1  am,  Ch.414;  Bock  v.  Burdett, 
.1  Pai^e,  305;  Dickaon  v.  Rawson,  5  Ohio 
St.  219;  Floyd  v.  Sniith,  9  Ohio  St.  646; 
Dana  v.  Bauk  of  U.  S.  6  Watts  &  B.  223; 
Danoe  v.  Seaman,  11  Grat.  778.  Contra, 
Truitt  V.  Caldwell,  3  Minn.  864;  Banniug 
V.  Sibley,  3  Minn.  389;  Green  v.  Trleber, 
.8  Md.  11;  Pierson  V.  Mannins.  2  Mich. 
445;  Maherry  v.  Shlaicr,  1  Harr.  (Del.) 
349;  Berry  v.  Riley,  2  Barb.  807;  Barney 
v.  Griffin,  2  N.  Y.  365 ;  Goodrich  v. 
Downs,  6  Hill,  438;  Lansing  v.  Wood- 
worth,  1  Sandf.  Ch.  43 ;  Strdng  r.  Skinner, 
4  Barb.  546;  CoHomb  v.  Caldwell,  16  N. 
Y.  464 ;  Daua  T.  Lull,  17  VL  380 ;  Theiw- 
Bou  T.  Hickok,  37  Vt.  454. 
u  Dana  v.  Lnll.  17  Vt.  300. 
.  »  Laitch  V.  Hollister,  4  IS.  Y.  211 ;  Dnn- 
.  fasm  r.  Whitehead.  St  N.  Y.  131  ;.McClel- 
iand  T.  Remsen,  23  How.  Pr.  175. 

iTOrahani  .T.  tDokliart,8  Ala.9:  Ely  v. 
.  Hair,  16  B.  Mon.  230 ;  Marray  v.  Riggs,  16 
Joboa,  571  i  ADStin  r.  Bell,  20.  Jofaus.  HB ; 
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est  In  apossible  sui^iis  is  not  an  interest  In  the  property  assigned,  which  can 
be  asserted  in  an  action  to  determine  adverse  clitims.i  The  assignor  may 
make  what  disposition  he  plea&es  of  the  reserved  property.^  There  may  be  a 
provision  in  the  assignment  that  thesttrplus  shall  be  paid  to  the  debtor  or 
creditors  in  the  discretion  of  the  assignee.'  Partners  in  making  assignment 
of  firm  property  to  discharge  Arm  debts,  may  direct  the  residue  to  be  re- 
turned to  them,  to  be  divided  according  to  equitable  interests  of  eitch,  leaving 
each  to  pay  his  private  debts  out  of  his  own-individual  property;*  and  such 
tissignment  is  not  frautluleut,^  as  the  law  itself  creates  a  resulting  trust  in 
their  favor  as  to  such  surplus. «  Where  the  assignee  includes  both  individual 
and  partnership  property,  the  surplus  cannot  be  reserved  without  providing 
for  individual  debts;''  but  proof  must  be  given  that  there  are  separate  debts,* 
and  it  is  void  if  the  surplus  is  reserved  without  providing  for  the  separate 
debts;*  but  where  no  surplus  is  expected,  the  omission  to  so  provide  does  not 
affect  the  transfer;**"  and  evidence  is  admissible  to  show  that  there  is  no  sur- 
plus after  payment  of  the  partnership  debts; "  so  where  it  is  shown  that  the 
omission  was  the  result  of  haste  or  inadvertence. An  appropriation  with- 
out discrimination  renders  the  deed  fraudulent;  so  if  it  authorises  the  prop- 
erty of  a  solvent  debtor  to  be  applied  in  part  to  pay  the  debts  of  another,  for 
which  neither  he  nor  his  property  is  in  any  way  Iwuiid,  before  his  own  jnst 
debts  are  satisfied. Where  it  appears  that  sufficient  property  was  retained 
by  the  debtor  to  pay  his  other  creditors,  the  conveyance  is  valid."  The  state 
statutes  have  reference  only  to  assignments  for  the  benefit  of  all  creditors ;  ^ 
and  a  conveyance  of  all  property  to  trustees  to  pay  a  portion  of  the  creditors, 
the  surplus  to  be  returned  to  the  debtor,  leaving  his  other  creditors  unpro- 
vided for,  is  fraudulent  and  void  as  to  them ;"  but  evidence  may  be  given  of 
no  individual  debts,  and  the  bturden  of  proof  is  on  the  parties  claiming  under 
tho  instrument'^ 

Affzjoation  of  Poofebtt.  Partnership  prt^rtry  may  be  applied  tothe 
payment  of  debts  not  partnership  debts,  bat  for  which  ^1  the  partners  are 
bound.'"  So  money  loaned  to  a  stockholder  maybe  shown  to  have  been  used 
for  the  benefit  of  the  corporation,  and  is  a  good  consideration  for  a  transfer 
made  by  the  latter  to  the  creditor.'^  Arf  appropriation  of  the  firm  property  to 
pay  individual  debts  is  not,  it  seems,  a  ground  for  setting  aside  the  assign- 
ment at  the  instance  of  an  individual  creditor,  as  he  cannot  in  any  manner  be 
aftected  by  it.^  Whei'e  separate  property  assigned  by  each,  partner  exceeds 
the  amount  of  bis  separate  debts,  a  dii'ection  that  the  separate  debts  shall  be 
paid  out  of  the  partnership  property  will  not  vitiate  the  asslgnipent.*'  Debts 


Bkipwitb  V.  Cunningham,  8  Le!gh,  271 ; 
Janney  Barnes,  11  Leigh,  100 .  Marks 
T.  Hill,  15  Grat.  400. 

>  Donohue  v.  Ladd,  31  Hinn.  244. 
'Hlldebrand  v.  Bownian.  100  Fa.  St. 

580 

>  Eneeland  T.  Cowlea,  4  Chand.  48. 
«Bogert  V.  Baigbt,  9  Falge,  207;  Butt 

V.  Feck,  1  Daly,  83  ;  Hubler  v.  Waterman, 
33  Pa.  at.  414.  Bee  Godilard  v.  Hapgood, 
25  Vt.  351 ;  Kyre  v.  Beebe,  28  How.  Pr.  333. 

•Collomb  V.  Caldwell.  16  N.  Y.  484; 
CoUnmb  v.  Read,  24  N.  Y.  505. 

<Bof;ert  v.  Haieht,  9  Paige, 

TCollonib  V.  Caldwell,  16  N.  Y.  484. 

•Bogert  V.  Haiglit,  9  Paige,  297. 

•Goddard  v.  HapBood.  26  Vt.  351. 

^Doieiniis  v.  Lewis,  8  Barb.  124;  Bishop 
V.  Halsey,  3  Abb.  Fr.  400;  Splea  v.  Joel,  1 
Doer,  069. 

T.2dr,iio.l4 — ^ 


»  Tamer  v,  Jaycox.  40  W.  Y.  470.  Con- 
tra,  Smith  t.  Howard,  20  How.  J'r.  121. 

u  Hooper  v.  Tuckemian,  3  Sandf.  311. 

uSmith  V.  Howard,  20  How.  Pr.  121; 
O'Neil  '.  Salmon,  25  How.  Pr.  246; 
Kitchen  v.  Reinsky,  42  Mo.  427. 

"Knapp  T.  McGowan,  96  N.  Y.  75. 

"Knapp  V.  McGowan,  06  N.  Y.TS;  Ti»* 
mever  v.  Turnquist,  85  N.  Y.  522. 

'*Knapp  V.  McGowan,  96  N.  Y.  75. 

"Hurlbertv.  Dean,  2  Keyea,  (N.  Y.,)  97. 
Contra,  Lester  v.  Abbott,  28  How.  Pr.  488. 

"Smith  T.  Howard,  20  How.  Pr.  121. 

"Calkina  f.  Lockwood,  16  Conn.  276; 
Gardner  v.  Webber,  34  Mass.  407;  God- 
dard V.  Sawyer,  91  Mass.  7S ;  U.  S.  v.  Hooe, 
3  Cranch,  73. 

Morrison  v.  Atwell,  0  Bosw.  SOS. 

"Holllster  T.  Loud,  2  Mich.  309;  Van 
Kest  V.  Yoe,  1  Sandf.  Ch.  4;  Kuauth  v. 
Basaett,  34  Barb.  31. 
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provided  for  in  an  asalgnment  of  tlie  individoal  property  must  be  those  fo 
which  the  debtor  is  liable  jointly  with  others,  or  severally  and  alone.  I 
he  is  liiible,  the  appropriation  canned  be  fraudulent.^  A  direction  thatpro[ 
erty  shall  be  distributed  among  creditors  according  to  their  respective  equitU 
is  good.'  After  a  partnei^hip  creditor  has  exhausted  the  firm  assets  he  is  ei 
titled  to  come  in  equally  with  separate  creditoi-s  under  an  assignment  by  oi 
partner.'  A  provision  cannot  be  made  for  debts  which  the  separate  partnei 
may  have  against  the  firm,  before  tlie  firm  creditors  are  paid;*  butanote  give 
to  a  former  partner  upon  his  withdrawal,  may  be  provided  for.'  The  gener 
rule  now  is  that  when  all  the  partners  are  in  bankruptcy  the  separate  estal 
of  one  partner  shall  not  claim  against  the  joint  estate  of  the  partnership  i 
competition  with  the  joint  creditors,  nor  the  joint  estate  against  the  separai 
estate  in  competition  with  the  separate  creditors;  but  if  there  is  no  joint  e 
state,  tlrm  creditors  have  the  right  to  share  in  the  separate  estate.' 

Attobnet'6  Fees.  It  is  no  objection  to  aconveyanceintiust  for  Uie  bei 
eflt  of  creditors  that  a  provision  is  made  for  the  payment  of  a  reaaonab 
attorney's  fee  for  examination  of  facts,  advice,  or  (hawing  up  the  assigi 
meat;  but  the  debtor  cannot  contract  with  attorneys  for  future  services.*  Tl 
reasonable  and  proper  charges  incurred  by  the  assignee  in  the  emploj^mei 
of  attorneys  may  be  properly  embraced  in  the  items  ctfeEpenseB;*  but  the  a 
slgnment  cannot  designate  the  attorney  to  be  employed  by  the  assignee. 
The  payment  of  attorney's  fees  is  not  such  a  preference  a>  will  bar  a  di 
charge." — [Ed. 


1  Fox  V.  Heath,  16  Abb.  Pr.  163 ;  O'Neil 
V.  Salmon.  25  How.  Pr.  246 ;  Eyre  v.  Beebe, 
28  How.  Pr.  333 ;  Kirby  v.  Schoonmdker, 
3  Barb.  Oh.  46;  Van  Rosaum  v.  Walker, 
11  Barb.  237 ;  Newman  v.  Bagley,  33  Maas. 
570;  French  v.  Lovejoy,  12  N.  H.  458; 
Gadsden  v.  Carson,  9  Elich.  Eq.  252.  See 
Jackson  v.  Cornell,  I  Sandf.  Ch.  348. 

»  Heckman  v.  Messinger,  49  Pa.  St.  465 ; 
Maennelv.  Murdock,  13  Md.  264. 

■Gadsden  v.  Carson,  9  Rich.  Eq.  252. 
See  Black's  Appeal.  44 Fa. St.  003:  Fellows 
V.  Greenleaf,  43  N.  H.  m ;  Pennington  v. 
Bell,  4  Sneed,  200. 


«Goddard  v.  Hapgood,  25  Vt.  351. 

BMattisoQ  T.  Demarest,  4  Robt.  161 
Blow  V.  Gage,  44  111.  206;  Smith  Hoi 
ard,  20  How.  Pr.  121. 

■In  re  Lloyd,  22  Fed.  Bep.  90;  In  : 
Lane,  10  N.  B.  R.  135. 

^  In  re  Lloyd,  22  Fed.  Rep.  90. 

«  Hill  V.  Aenew,  12  Fed.  Bep.  230. 

•Jacobs  V.  Remsen,  36  N.  Y.  668  ;  Bn 
T.  Peck.  1  Daly,  83;  IsellD  t.  Dalzymp] 
27  How.  Pr.  137 ;  8.  0.  2  Robt.  142. 

"Hillv.Agnew,  12Ped.Rep.230.  Ooi 
tra,  Baldwin  v.  Peet,  22  Tex.  708. 

u  In  re  Boynton.  10  Fed.  Bep.  277. 
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Bt.  Xiocxs,  K.  C.  &  C.  By.  Co.  v.  Dbwebs  and  others.* 

{Circuit  Court,  E.  D.  Atiuouri.    Mflrcli  24,  1885.) 
iKJWCnONS—SCRAMBLB  FOll  FoseKWIOIT— UATLItOADS. 

Where  tbcre  is  a  diapute  ss  to  the  pMsefision  and  ri|fhk  of  posteaaion  of  a  rail- 
road track,  which  ia  not  in  the  actual  possesdon  of  either  party  to  the  cootro- 
versr.  this  court  will  not  interfere  by  injunction. 

In  Equity. 

Noble  i£  Orriekf  for  oomplainant. 

Davig  £  Davis,  Farrish  d  Jonte,  Harri$  d  Deweea,  and  Nathan 
fVank,  for  defendants. 

Bbrwbr,  J.,  (oraUy.)    In  this  case,  as  I  intimated  io  oonnael,  I 
have  read  all  the  affidavits  through  careftdly,  and  these  facts  sag- 
gest  themsrives  to  me  as  material :    It  appears  that  some  years  ago 
there  was  a  corporation  called  the  "Forest  Park  Baihoad  Company, " 
which  gave  a  trust  deed  to  secure  certain  bonds  to  the  amount  of 
$50,000.    A  year  or  two  after,  it  gave  a  second  trust  deed  to  secure 
several  hundred  thousands,  as  I  remember,  of  bonds,  and  the  allega- 
tion of  the  bUl  is  that  $50,000  of  these  bonds  were  used  to  cancel 
the  $50,000  covered  by  the  first  trust  deed,  and  that  only  ¥200,000 
of  the  bonds  secured  by  the  second  trust  deed  were  issued.  There- 
after this  company,  which  had  already  completed  a  small  fragment 
of  a  road,  entered  into  a  contract  with  certain  parties  for  further 
work;  in  pursuance  of  which,  the  contractors,  Knapp  &  Co.,  by  them- 
selves and  subcontractors,  did  a  certain  amount  of  work.  Receiving 
no  pay  and  having  filed  liens,  the  subcontractors  proceeded  in  this 
court  to  bring  two  actions,  obtained  judgments,  decrees,  and  orders 
for  the  sale  of  the  property.   In  these  actions  the  company  alone  was 
made  defendant;  that  is,  the  trustees  in  the  first  or  second  mortgages 
were  not  made  parties.    Upon  the  decrees  a  sale  was  made,  and  th^ 
property  sold  to  Messrs.  Dyer  and  Garland.   The  sale  was  confirmed  ' 
and  a  deed  made  by  the  marshal,  and  the  purchasers  last  fall  sold 
the  property  to  the  plaintiff.   At  the  time  of  this  sale  Mr.  Shultz, 
represented  by  the  bill  to  have  been  the  vice-president  and  actual 
manager  of  the  railroad  company,  was  present  in  the  office  of  Col. 
Byer,  where  the  papers  were  executed,  and  said,  "I  assent  to  the 
transfer  of  possession."    As  a  matter  of  fact,  all  there  was  of  the 
property  of  the  company  was  a  road-bed  about  three  mites  in  length, 
upon  which  no  cars  were  mnning;  it  was  nnoeenpied,  dead  property. 
After  the  sale,  Mr.  Sbultz  accepted  employment  from  the  plainti£F, 
and  received  pay  for  his  services  in  looking  after  the  property,  etc. 
Last  February  the  directors  of  the  original  company  made  a  lease  to 
a  Mr.  Parser,  and  thereupon  Mr.  Parker  attempted  to  resuscitate 
this  dead  traek  and  to  put  it  m  a  condition  for  operation.   In  so 
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doing  he  encountered  the  representatives  of  the  pIainti£F,  who  claim 
possession,  and  said  to  him,  **You  have  no  right  to  poBsesaioxi 
That  is  the  way  the  testimony,  as  I  read  it,  shapes  itself  before  c 
mind ;  and  the  question,  which  is  very  suggestive,  is  whether  this  do 
not  come  within  what  parties  sometimes  and  very  appropriately  tei 
"a  scramble  for  possession,"  as  to  which  the  courts  seldom  int-erfe 
in  an  equitable  proceeding. 

Now,  as  I  read  the  affidavits,  here  is  an  unoccupied,  abandonc 
dead  track,  and  during  the  winter,  at  least,  in  the  actual  possessi 
of  nobody;  the  defendant  claiming  the  right  of  possession  under 
lease  from  the  original  company,  the  plaintiff  claiming  the  right 
possession  under  certain  decrees  and  sale,  but  no  settled,  absoli] 
grasp  of  possession.  Under  these  circumstances,  should  a  court  i 
terfere  by  injunction  to  eay  in  favor  of  one  party  or  the  other,  "Yo 
possession  shall  he  protected,  and  the  other  party  restrained  ?"  Ik 
brother  Treat  has  not  read  all  the  affidavits,  and  perhaps  if  he  rea 
them  he  may  come  to  a  different  conclusion. 

Mr,  Orrick.  There  are  a  great  many  affidavits,  and  perhaps  yo 
honor  may  have  overlooked  some  of  them. 

The  Courtt  (Brewer,  J.)  I  addressed  myself  to  the  question  of  pc 
session  first. 

Mr.  Orrick,  Yes,  if  there  is  a  soramble  for  possession. 

The  Courtf  (Bbeweb,  J.)  You  cannot  get  an  injunction  against  me 
trespassers.  The  court  might  appoint  a  receiver  and  put  both  o 
of  possession;  but  where  there  is  a  scramble  for  possession,  I  t 
not  think  the  court  ought  to  move  by  way  of  injunction. 

Mr.  Orrick.  We  understand  that,  and  our  position  is,  as  far  i 
the  question  of  possession  is  concerned,  there  should  be  no  qaestif 
about  it,  upon  the  facts  as  we  understand  them  to  be,  and  as  is  shoi 
by  all  these  papers  here.  -  - 

The  Court.  Where  you  foreclose  a  lien  of  thai  kind,  or  of  ai 
kind,  and  the  marshal  sells  the  property,  unless  there  is  a  specii 
order  from  the  court  to  the  marshal  to  take  possesswn  and  transfi 
it,  whatever  legal  rights  you  may  have  to  the  possession,  do  you  g 
the  possession?  That  is  the  trouble.  You  had  a  decree  which  sai 
"Sell  this  property."  The  property  was  sold.  The  purchaser  hs 
the  right  to  possession.  Now,  how  did  he  get  possession?  Did  M 
Shnltz,  by  reason  of  the  fact  that  he  was  vice-president  and  genen 
manager,  as  you  allege,  have  the  r^ht  to  say,  "I  will  turn  this  pioj 
erty  over,  and  give  possession?"  Because,  unquestionably,  here  wi 
a  road-bed  running  some  three  miles  in  length,  nobody  operating  < 
doing  anything  with  it,  just  a  dead  road-bed. 

Mr.  Orrick,  Three  miles  of  track,  and  several  thousand  dollari 
worth  of  i>erBonal  property. 

The  Covrty  (Brbwbb,  J.)  But  there  was  nobody  there. 

Mr.  Orrick.  But  we  put  somebody  there  once  under  our  deed  an 
according  to  our  deed. 
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7*}ie  Court,  (Brewer,  J.)  That  comes  back  to  the  question,  what 
right  had  Mr.  ShuUz,  the  vice-president,  to  turn  over  possession  ?  Did 
it  not  require  the  action  of  the  directors  of  the  corporation  itself? 

Tke  Courty  (Tbbat,  J.,  orally.)  The  way  the  question  shapes  itself 
to  my  mind  is  this.  Yon  had  your  special  decree  for  yoar  lien;  how 
did  you  gain  possession?  If  there  was  an  action  at  law  as  in  eject- 
ment, and  recovery  had,  the  marshal  would  put  you  in  possession 
under  a  writ  of  habere  fueiae ;  bat  being  in  equity,  it  is  not  necessary, 
of  conrae,  that  you  shoold  go  through  ail  these  formal  proceedings. 
Now  the  question  Brother  Brewer  suggested  is,  the  adverse  party  did 
surrender  possession.  That  is  a  simple  matter  of  faet.  As  you  saj, 
Mr.  Shultz,  the  vice-president  and  actual  manager,  told  you  to  go 
and  take  it.    That  is  all. 

The  Covrtt  (Brewer,  J.)  As  I  said  this  morning,  X  read  the  papers 
over  last  night  and  I  came  to  a  conclusion  as  to  what  shoold  be  done 
in  the  matter,  and  I  was  anxious  that  my  toother  Treat  shoald  read 
the  papers  also,  as  he  has  done  during  recess,  and  he  is  of  the  same, 
or  very  nearly  the  same,  opinion  that  I  have  expressed;  so  it  seems 
to  us  that  further  argument  is  unnecessary;  that  there  is  not  that 
clear  showing  of  an  actual,  nndistarbed,  absolute  possession  of  this 
property  which  will  justify  the  court  in  restraining  outside  parties 
from  interfering.  We  this  morning  got  into  a  discussion  of  some 
matters  outside  of  the  present  question  as  to  the  ultimate  rights  of 
the  parties ;  and,  whatever  opinions  were  hastily  expressed  on  the 
spnr  of  the  iliscussion,  of  course  neither  of  us  feel  under  any  obliga- 
tions to  hold  to,  when  the  ultimate  rights  of  the  parties  come  to  be 
considered.  The  question  is  really  whether,  at  the  time  this  suit  was 
instituted,  there  was  that  quiet,  undisturbed,  clear,  and  absolute  pos- 
session which  a  court  will  protect  against  intruders.  As  a  matter  of 
fact,  the  properly  was  an  nnoccupied  roadway,  just  like  a  quarter  sec- 
tion of  laud  on  which  there  was  no  improvements,  and  no  oecnpation. 
Mr.  Orrick.  Three  miles  of  track  completed,  if  the  conrt  please. 
The  Conrt,  (Brewer,  J.)  Of  course;  but,  upon  the  present  show- 
ing, we  agree  that  there  is  no  such  condition  of  things  as  would  justify 
the  court  in  granting  the  restraining  order. 

Mr.  Orriek.  In  the  view  of  the  matter,  would  your  honor  be  ready 
to  entertain  an  application  for  a  receiver?  Here  is  a  dispute  liable 
to  result  in  bloodshed  to  the  contending  parties,  and  we  think  the 
court  ought  to  interpose. 

llie  Court,  (Brewer,  J.)  Before  an  application  for  receiver  is  en- 
tertained there  should  be  notice  given. 

Mr.  Orriek.  I  think  we  have  a  right  to  protect  our  rights  in  order 
to  avoid  trouble  of  that  kind,  and  that  the  property  may  be  preserved 
to  whom  it  may  belong.  We  ask  your  honor,  therefore,  to  appoint 
a  receiver  to  take  charge  of  this  property,  and  in  the  interests  of 
peace,  and  we  think  the  facts  will  justify  such  action. 
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The  Court,  (Bbbweb,  J.)  Yoa  ought  to  give  notice  of  an  applica- 
tion of  that  kind. 

Mr.  Orrick.  The  parties  are  in  court. 

2'he  Courts  (Bbbwbb,  J.)  They  might  not  wish  to  take  it  up  with- 
out having  a  ohance  to  prepare. 

Mr.  Oirick.  I  give  notice  now,  that  it  may  he  heard  to-morrow. 

The  Court,  (Treat,  J.)  The  proposition  involved  is  a  very  simple 
one.  Your  bill  is  a  bUl  of  peace>  resting  on  possession  by  you,  which 
the  court  asks  you  to  show.  Looking  at  your  affidavits,  you  do  not 
sbow  that  actufd  possession  which  the  court  requires  in  order  to  in- 
terfere, and  when  we  look  to  the  afBdavits  on  the  other  side,  the  weight 
of  the  testimony  is  just  the  other  way.  There  is  somebody  else  in 
possession.  On  that  state  of  facfs  the  court  has  to  pass,  and  that  is 
all,  on  a  motion  of  this  kind.  The  rights  of  the  parties,  as  ultimately 
they  may  be  determined,  is  another  question.  The  court  cannot  in- 
terfere in  a  scramble  for  possession,  or  give  an  injunction  against 
trespassers;  and  on  the  other  hand,  of  course,  there  is  no  trespass  un- 
less you  have  possession,  and  parties  interfere  when  you  were  iu  pos- 
session. Hence,  under  all  the  rules  concerning  these  matters,  I  do 
not  see  that  an  injunction  can  go.  You  must  rest  on  the  ultimate 
determination  of  these  matters.  Now,  in  r^^d  to  this  other  matter 
snggested,  I  only  intimate  (I  have  not  consulted  Brother  Bbbwbb  in 
regard  to  it) — I  do  not  see  how,  looking  at  the  papers,  if  a  man  is  buifd- 
ing  a  road  for  you  which  belongs  to  you — 

Mr.  Noble.  I  wish  to  interrupt  the  court,  simply  to  say  that  par- 
ties are  present,  and  lest  they  might  make  a  mistake  about  this  mat- 
ter, and  think  the  court  was  deciding  that  they  had  possession,  and 
base  some  action  upon  it,  I  think  it  well  for  the  court,  in  view  of  the 
serious  consequences  that  may  occur  on  account  of  this,  that  it  ought 
to  be  impressed  upon  them  that  there  is  no.  decision  that  they  have 
possession. 

The  Court  As  I  say,  it  occurs  to  me  that  this  is  merely  a  scram- 
ble for  possession. 

Mr.  Noble.  And  that  scramble  goes  on,  and  each  man  decides  for 
himself. 

The  Court.  If  you  desire  a  receiver,  notice  should  be  given  to  the 
other  aide,  that  they  may  be  ready,  because  that  presents  other  ques- 
tions.^ 

^Ante,  Si9. 
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GliBHN  V.  DoRSHBiuEB  and  others.^ 
Same  v.  Hunt, 
Saue  v.  Liogett. 

Saub  V,  Fos. 
Bamb  V,  Paiest. 
Baub  v.  Dadshak. 
Sake  v.  Yon  Fhul. 
Bavb  v.  Soott  and  another. 
Sahb  17.  TAuasia  and  another. 

Samb  V,  Tbzplbtt. 
Sura  V.  BiHuooK  and  another. 
Saub  v.  Noohan  and  others. 
Siin  V,  LuoAB  and  others. 
Saub  v,  Lockwood  and  others. 

{Olrettit  Omtrt,  B.  D.  MiMourL   April  9,  1885.) 
1.  Btatote  or  LnciTA'nnnm  —  Ltabilitt  op  OrocKHouMtBS  ra  CosroitATioii 

VBIOH  HAS  CBASBD  <I!0  DO  BUSUfBOB. 

Where  sn  insolreut  corporation  ceaaes  to  do  business,  and  assigns  all  its 
property,  including  unpaid  stock  snbsciiptlons,  to  trustees  for  the  benefit  of  its 
creditOTB,  the  Hahility  of  its  stockholders  at  once  becomes  absolute,  and  the 
statute  of  limltatioDs  begins  to  run  In  their  faror,  and  against  such  creditors 
and  trnsteea,  immediately. 
S.  Same— CiBCurroDs  Method  op  Collection. 

Where  the  law  furnishes  a  party  with  a  simple  method  of  proecedlDg  against 
an  ultimata  debtor,  be  cannot  prevent  the  statute  of  limitations  from  ruaoing 
against  him  by  attempting  to  colloct  his  debts  by  aoiicultoua  legal  proceeding. 

Bemnrrers  to  Bills  and  Petitions. 

The  demitrrers  in  all  the  above-entitled  cases  were  passed  upon  in 
the  following  opinion.  The  period  within  which  eoits  of  this  charac- 
ter mnst  be  brought,  under  the  UisBoari  Statutes,  (section  3230,)  is 
five  years.  Tbe  other  material  facta  are  sufficiently  stated  in  the 
opinion  of  the  court. 

T.  K.  Skinker,  for  plaintiff. 

W,  H,  Clopton^  for  Dorsheimer,  Foy,  Priest,  Lucas,  and  others. 

C.  M.  Napton,  for  Hunt. 

Smith  (£  Harrison,  for  Liggett  and  Daasman. 

Walker  d  Walker,  for  Von  Phul. 

1  Reported  by  Bcnj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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Wilbur  F.  Boyle,  for  Scott  aud  others. 
Geo.  W,  Taussig,  for  Taassig  and  others. 

Tkos.  C  Fletcher  and  Geo,  D.  ReynoldSt  for  Triplett,  Noooan,  ar 

others. 

Dryden  dt  Dryden,  for  Dimmock  and  others. 
NohU  ds  Orrick,  for  Lockwood  and  others. 

Brewer.  J.,  (orally.)  There  is  a  confused  mass  of  law  in  the  bool 
bearing  on  the  questions  which  are  involved  in  these  cases.  In 
general  way,  the  facta  as  stated  in  the  petitions  in  the  law  cases,  an 
the  bills  in  the  equity  suits,  are  that  the  National  Express  Compan 
was  organized  on  the  twelfth  day  of  December,  1S65 ;  it  continued  j 
business  until  the  twentieth  day  of  September,  1866,  less  than  ox 
year.  The  defendants  are  charged  as  stockholders  in  that  corpori 
tion.  An  assignment  was  made  of  all  the  properties  of  the  company 
all  debts  due  to  it,  whether  from  stock  subscriptions  or  otherwis< 
This  assignment  was- made  on  the  twentieth  of  September,  18G( 
Nothing,  then,  seems  to  have  been  done  until  November  38, 1871,  moi 
than  five  years  thereafter,  when  one  creditor  brought  his  bill  in  th 
chancery  court  of  Richmond,  Virginia,  in  behalf  of  himself  and  oth* 
creditors,  to  establish  his  and  their  claims  against  the  company,  an 
compel  an  assessment  upon  the  stockholders.  These  proceedings  tei 
minated  in  a  decree  in.  that  court  on  the  fourteenth  day  of  Decembei 
1880,  more  than  nine  years  thereafter,  by  which  debts  were  estat 
lisbed  against  the  company  to  the  amount  of  half  a  million  dollat 
and  over,  an  assessment  of  $30  a  share  ordered,  the  assignees  removec 
and  tlie  present  plaintiff  appointed  as  trustee.  Between  three  an 
four  years  after  that,  these  suits  were  commenced  in  this  court;  s 
that  18  years  after  the  established  insolvency  of  the  company,  its  ces 
sation  of  business,  its  assignment  of  its  property,  for  the  first  tim 
these  defendant  stockholders  are  notified  that  they  have  to  pay  some 
thing  to  discharge  the  debts  Of  the  corporation. 

Passing  all  other  defenses,  the  single  one  that  we  shall  notice  i 
'that  of  the  statute  of  limitations.  These  subscriptions,  as  I  say,  wer 
payable  on  the  call  of  the  corporation;  and  the  first  call  was  mad 
in  1880.  So  it  is  argued  by  counsel  for  the  trustee  that  the  statut 
of  limitations  begins  to  run  then,  and  then  only;  that  the  obligatioj 
of  the  stockholders  is  a  conditional  obligation,  becoming  absolute  onl; 
when  the  call  has  been  made.  On  the  other"  hand,  counsel  for  th 
defendant  read  to  us  some  cases  in  Pennsylvania,  which  affirm  tha 
the  obligation  of  stockholders  in  a  corporation  similar  to  the  one  be 
fore  us,  is  like  the  obligation  of  one  who  has  given  a  note  payabl 
upon  demand,  where  tha  statute  of  limitations  commences  to  rui 
within  a  reasonable  time,  and  it  is  assumed  that  the  demand  is,  o 
must  be,  made  at  once.  I  cannot  assent  to  that  doctrine  as  broadl 
as  stated  by  the  supreme  court  of  Pennsylvania,  and  I  think  the  coui 
in  Mississippi  has  drawn  a  wise  distinction.  The  obligation  in  th 
first  instance  is  a  conditional  obligation.    The  stockholders  are  no 
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to  pay  until  a  call  has  been  made.  As  was  enggested  in  the  argn- 
ment,  these  debts  due  by- the  stockfaolders  to  the  corporation  are  its 
assets,  and  furnish  its  means  for  transacting  basiness,  and  so  long  as 
the  corporation  is  a  going  concern,  doing  business,  it  may  not  need 
to  have  these  obligations  called  in;  and  so,  while  it  is  a  going  con- 
cern, I  tbmk  it  is  fair  to  say,  as  is  said  by  the  supreme  court  of  Missis- 
sippi, that  theirs  is  a  conditional  obligation,  and  that  while  the  cor- 
poration continues  to  transact  business,  whether  5,  15,  or  60  years, 
the  stockholders*  liability  continues  and  becomes  absolute  only  after 
a  call  is  made.  But  that  is  not  this  case,  and  the  court  in  Missis- 
sippi draws  the  distinction  very  nicely.  In  1866  this  corporation 
ceased  to  do  business.  It  ceased  to  be  a  going  concern.  It  turned 
over  its  property,  including  the  debts  due  from  its  stockholders,  to 
the  assignees,  to  collect  its  debts,  dispose  of  its  property,  and  pay  its 
creditors.  Whenever  snoh  a  eessation  of  bnsinees  occurs,  it  seems  to 
me  fair  to  say  that  the  liability  of  the  stockholders  becomes  absolute, 
— a  fixed,  unconditional  obligation.  And,  although  no  call  be  made 
by  the  company,,  or  by  the  assignees,  yet  these  debts  from  the  stock- 
holders could  have  been  reached  by  the  creditors.  That  seems  to  be 
settled  by  the  decision  in  OgUvie  t.  Insurance  Co,  82  How.  380,  where 
the  supreme  court  held  that  creditors,  who  had  reduced  their  claims 
to  jndf^ent  against  the  corporation,  might  proceed  directly  by  bill 
against  one  or  more  stockholders.    The  language  is  this : 

"The  objection  made  to  the  bill,  for  want  of  proper  parties,  is  equally  un- 
tenable. The  creditors  of  the  corporation  are  seeking  satisfaction  out  of  the 
assets  of  the  company,  to  which  the  defendants  are  debtors.  If  the  debts  at- 
taidied  are  sufficient  to  pay  their  demands,  the  creditors  need  look  no  further. 
They  are  not  bound  to  settle  up  all  the  affairs  of  this  corporation,  and  the 
equities  l>etween  its  various  stockholders,  partners,  proprietors,  or  debtors. 
If  A.  is  bound  to  pay  his  debt  to  the  corporation  in  order  to  satisfy  its  credit- 
ors, he'cannot  defend  himself  by  pleading  that  these  complainants  might  have 
got  their  aatisfaction  out  of  B." 

The  court  adds  further: 

"It  is  true,  if  it  t»e  necessary  to  a  complete  satisfaction  to  the  complainants 
that  the  corporation  he  treated  as  an  insolvent,  the  court  may  appoint  a  re- 
ceiver, with  authority  to  collect  and  receive  ail  the  debts  due  to  the  company 
and  administer  upon  its  assets,  and  in  tliis  way  stockholdecs  or  debtors  may 
be  made  to  contribute." 

While  such  is  a  proper  proceeding,  of  course,  yet  the  court  afSrms 
the  right  of  a  creditor  to  reduce  his  claim  to  judgment  in  a  court  of 
law  and  proceed  against  one  or  more  stockholders ;  and  that  which  is 
true  of  one  creditor  is  true  of  all.  In  the  aggregate,  all  the  creditors 
can  have  no  greater  rights  than  as  individual  creditors.  So  these 
creditors  conld  have  rednced  their  claims  against  the  corporation  to 
a  judgment,  immediately  after  the  assignment  in  1866,  through  the 
simple  processes  of  an  ordinary  action  at  law,  and  then  brought  their 
bill  against  the  various  stockholders  to  enforce  payment  here  or  else- 
where. 
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.  The  same  doctrine  is  recognized  by  Judge  MoCb&bt  in  the  case  of 
Holmes  v.  Sherwood,  3  McCrary,  405,  S.  C.  16  Fbd.  Rep.  725,  and 
is  the  settled  law  of  federal  courts. 

The  case  of  Scovili  v.  Thayer,  105  U.  8.  143,  relied. on  by  counsel 
for  plaintiff,  does  not  at  all  oppose  this  view,  and  does  not  overrule 
tbe  case  of  OgUvie  v.  Ifut^nce  Co.,  for  there  the  contract  between 
the  corporation  and  tbe  stockholder  was  that  the  stock  was  to  be 
treated  as  fully  paid,  although  in  fact  it  was  only  partially  paid;  and, 
as  between  the  corporation  and  its  stockholders,  that  was  a  valid  con- 
tract, which  the  corporation  as  such  could  not  repudiate,  and  it  needed 
the  interposition  of  a  court  of  equity  or  a  court  of  bankruptcy  to  estab- 
lish the  fact  that,  as  between  the  creditors  and  the  stockholderB,  that 
contract  was  no  protection  to  the  stockholders.  Yet  even  there  the 
court  says,  (and  counsel  rely  rather  on  some  dicta  in  the  opinion  than 
on  the  actual  decision  0 

"The -rale  is  this.  It  is  well  settled  that  when  stock  is  subscribed  to  be 
paid  upon  call  of  the  company,  and  the  company  ref  uses  or  neglects  to  make 
the  call,  a  court  of  equity  may  itself  make  the  call,  if  the  interests  of  the  cred- 
itors require  it,  and  the  court  will  do  what  It  Is  the  duty  of  tbe  company  to 
do.  But  under  such  circumstances,  [and  to  this  onr  attention  was  especially 
called,]  before  there  Is  any  obligation  upon  the  stoi^holder  to  pay,  wlthoutan 
assessment  and  call  by  the  company,  there  must  be  an  order  of  a  court  of  com- 
petent j  urisdicUon,  or  at  the  very  least  some  authorized  demand  upon  him,  for 
payment;  and  it  is  clear  the  statute  of  limitations  does  not  begin  to  run  in  his 
favor  until  such  order  or  demand." 

Counsel  emphasized  the  words  "some  order  of  a  court  of  competent 
jurisdiction,"  but  there  is  added  to  it  "some  authorized  demand." 
When  a  creditor,  having  his  claim  induced  to  judgment,  oommenoes 
his  suit  in  equity,  that  is  an  authorized  demand. 

A  distinction  should  be  noticed  between  this  case,  where  the  stock- 
holders, not  having  paid  their  subscriptiotts  in  fall,  are  simply  debtors 
to  the  company  for  the  unpaid  portions,  and  those  oases  where  a 
double  liability  is  by  statute  cast  upon  the  stockholders,  in  reference 
to  which  I  find,  in  some  of  tbe  opinions,  language  inappropriate  to  a 
case  of  this  kind;  and  also  those  other  cases,  some  of  which  went  from 
Georgia  to  tbe  supreme  court,  where  a  stockholder  is  held  to  be  di- 
rectly liable  to  certain  creditors  of  the  corporation;  in  one  oase,  the 
stockholders  being  adjudged  directly  liable  to  the  holders  of  bills  is- 
sued by  the  bank  in  which  they  were  stockholders.  Of  conrae,  those 
are  cases  involving  other  considerations. 

It  was  said  in  the  argument,  and  our  attention  was  called  to  the 
case  of  Fogg  v.  Railroad  Co.  17  Fed.  Bbp.  871,  decided  in  this  court 
two  or  three  years  ago,  that  these  creditors  pursued  an  ordinary  and 
proper  way  of  enforcing  their  claims,  and  having  pursued  that  ordi- 
nary and  proper  way,  and  as  to  each  step  in  that  way  keeping  them- 
selves within  the  limits  of  the  statute  of  limitations,  they  are  not 
prejudiced  by  the  delay.  Thus,  within  six  years  after  the  assignment, 
they  commenced  proceedings  to  establish  their  claims  against  the 
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company,  and  they  proeeedod  in  the  ordinary  coarse  of  litigation  in 
the  chancery  court  and  obtained  an  order  for  a  call  in  that  coart,  and 
then  sued  on  that  call  within  six  years  after  it  was  made,  and  bo,  there 
being  no  statate  of  limitations  interferii^  with  each  separate  step  in 
the  coarse  parsned,  the  ooarts  must  say  that  the  statate  of  limitations 
does  not  cot  off  this  action.  That  case  of  Fogg  v.  Railroad  Co.  does 
not  justify  any  such  conclusion  as  that.  That  was  a  case  where  one 
corporation  having;  property  tamed  it  over  to  another,  and  the  cred- 
itor, instead  of  pnrsaing  directly  the  grantee  company,  established 
his  claim  in  an  action  at  law  against  the  grantor  company,  and  then 
by  a  bill  in  equity,  filed  at  once,  proceeded  f^^inst  the  grantee  com- 
pany. .  The  statute  was  held  no  bar.  But  here  the  creditor  in  the 
first  instance  had  an  open,  ordinary,  direct,  and  simple  way  of  col- 
lecting his  debts  from  the  stockholder,  and  I  do  not  think  that  he  may 
follow  any  other  way  that  be  sees  fit,  and  say  that,  although  the  stat- 
ate of  limitations  would  have  cat  off  the  simple  and  direct  way,  yet 
it  did  not  happen  to  interfere  with  the  varions  steps  pursued  in  the 
way  around  to  reach  the  stockholders;  for  certainly  there  should 
be  some  limit.  If  this  theory  were  correct  the  stockholder  might  at 
the  end  of  18  years,  as  in  this  case,  or  of  25,  30,  or  50  years,  be  eon- 
fronted  with  a  claim.  Where  the  law  furnishes  to  a  party  a  simple 
method  of  proceeding  against  an  ultimate  debtor,  and  he  fails  to  pur- 
sue that,  I  think  each  debtor  can  appeal  to  the  statute  of  limitations 
as  a  protection. 

There  are  many  cases  involving  these  questions.  As  I  said  in  the 
oatset,  there  is  a  confused  mass  of  learning  in  the  books  as  to  the 
liabilitiea  of  stockholders  to  creditors  of  corporations.  We  have 
looked  at  the  authorities  carefully,  and  studied  the  questions  as  fully 
as  we  have  had  time,  and  oar  conclusions  are  that  the  demurrers 
mast  all  be  sustained. 

Treat,  J.,  {orally.)  looncurmost  fully  in  the  judgment  announced. 
I  emphasize  one  proposition.  Here  was  a  corporation  of  abort  con- 
tinuance; and  I  think,  under  the  very  terms  of  the  act  of  corpora- 
tion, only  two  dollars  a  share  were  primarily  to  be  paid  up.  If  any 
more  was  to  be  thereafter  paid,  it  was  to  be  paid  when  the  directors 
of  the  corporation  called  therefor.  The  original  amount  was  paid, 
and  the  parties  rested  there.  It  seems  to  have  been  a  very  unfortu- 
nate concern;  for  it  had  hardly  begun  operating  before,  practically, 
it  was  dissolved ;  and  the  amount  of  indebtedness  shown  by  the  pro- 
oeedingB  in  chancery  at  Jtichmond  was  inourred — ^to  what  end  we 
know  not,  and  it  is  immaterial.  Three  assignees  were  appointed,  with 
full  authority  to  collect  all  the  assets  and  pay  the  obligations  of 
the  company;  the  stockholders  being  scattered,  it  seems,  all  over  the 
country,  at  least  as  far  as  Missouri.  There  is  nothing  to  indicate 
tbat  they  were  to  be  called  upon,  or  charged,  except  through  calls, 
with  the  indebtedness  to  the  original  eoiporation.   If  assignees  were 
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sabstituted  to  the  rights  of  the  origixud  corporation,  to  osll  in  ^ese 
assessments,  Mthy  did  not  these  creditors  mov«?  They  could  have 
asked  and  demanded  that  the  assignees  should  do — what?  Proceed 
at  once  to  make  a  oall.  But  they  did  not  do  it.  They  filed  a  bill  in 
1871,  more  than  five  years  afterwards,  and,  fw  reaseois  unknown  to 
this  court,  that  was  prolonged  until  188Q,  when  that  court  thought 
there  should  be  a  oall  on  the  stockholders  to  meet  these  demands,  and 
then  the  substituted  assignees  rested  until  1884.  Under  the  statutes 
of  limitations,  which  are  stakotes  of  repose,  and  under  the  theory  of 
laches  in  equity,  a  man  cannot  patch  out,  by  proceedings  of  this  nat- 
ure, an  indefinite  extension  of  time.  As  stated  by  my  brother  judge, 
if  he  can  do  it  for  18  years,  or  more,  he  may  do  it  for  60  years.  The 
right  of  the  creditor  existed  against  the  corporation  at  the  time  the 
aesignment  was  made.  Why  did  not  he  porsae  it  ?  He  had  the  right 
so  to  do.  He  never  did  it.  He  must  take  the  eonBequanoes  of  the 
delay. 


Fjlla  and  another  v.  Gbbham  School  A8S*n  and  another.^ 

((Mrcuit  Court,  &  D.  Miuowi.   April  24.  l$8fi.) 

1.  Descent  and  Dibtbibutioh— Alibnacs. 

The  law  exlgtiog  at  the  time  of  descent  cast,  gorenu  the  rli^ht  of  aliens  to 
inherit  realty. 

2.  Bamb. 

Under  the  Missouri  statutes  existing  in  1860,  aliens  could  not  Inherit  realty. 

3.  £<}UiTT  Practice  in  Rkmoted  Case. 

Where  a  suit,  embracing  both  an  equitable  and  legal  cause  of  action,  Is  in- 
Btituted  in  a  state  court  and  removed  to  this  court,  and  the  equitable  cause  of 
action  stated  is  lield  bad  on  demurrer,  the  bill  wUl  be  dUralased,  and  the  com- 
plainant left  to  pursue  his  remedy  at  law. 

In  Equity.    Demurrer  to  bill. 

Louis  Gottsckalk,  for  complainants.  Henry  Hiteheoek  and  Hugo 
Muench,  for  defendants. 

Treat,  J.,  (orally.)  This  case,  instituted  in  the  circuit  court  of  the 
city  of  St.  Louis  and  removed  here,  involves  some  questions  which 
have  been  presented  in  part  only  to  the  court. 

The  plaintiffs  iu  the  suit  are  a  Mrs.  Maria  Pilla  and  Maria  Parazolt, 
her  husband  joining,  residents  of  France,  cUnghters,  as  they  claim,  of 
one  Gabriel  Andre,  who  died  in  this  country  in  November,  1860,  leav- 
ing a  will.  In  that  will,  so  far  as  its  provisions  are  stated,  the  dece- 
dent recited  that  be  had  a  wife  in  France,  from  whom  he  had  been 
separated;  that  a  son  was  born  a  great  many  years  antecedent  to  the 
will,  who  died  at  the  age  of  11  months.  There  were  two  supposed 
daughters,  to  one  of  whom  he  left  the  sum  of  one  dollar,  averring,  as 

illeported  by  Benj.  F.  Kex,  EWq.,  of  the  tSt.  Louis  bar. 
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the  reason  for  bo  doing,  that  she  vim  not  his  child,  bDi  iU^iimate. 
The  bill  iiBelf  does  not  Beparate  the  two  daughters  who  are  plaintiffs 
therein  as  to  which  one  had  been  out  off  with  a  dollar,  bat  avers  that 
thej  are  the  legitimate,  daughters,  both  of  them,  of  the  decedent,  and 
they  sue  jointly  for  their  portions  of  the  estate.  It  is  obvious  that  if 
he  chose  to  out  off  one  of  the  two,  whether  legitimate  or  illegitimate, 
and  made  a  disposition  of  bis  property  as  to  one  only,  the  unnamed 
one  would  not  lose  her  interest  in  the  estate ;  but  which  was  the  one  ? 
He  did  not  name  her.  There  are  two.  One  has  been  disposed  of 
by  the  will;  but  which  one?  Witbont  oommenting  any  further  in 
regard  to  that,  it  must  suffice,  for  the  purposes  of  this  ease,  that, 
whether  one  or  the  other  was  the  daughter  onnamed  and  unprovided 
for,  the  court  would  not  know  which  was  the  one  until  farther  investi- 
gation. That  would  present  a  controversy  among  themselves.  How 
could  the  forms  of  that  litigation  arise?  Concerning  that  I  have 
nothing  to  say,  because  there  is  a  question  that  disposes  of  the  case, 
and  which  underlies  the  whole  matter. 

The  case  of  SuUivan  v.  Burnett,  tried  in  this  court,  and  affirmed  by 
the  supreme  court  of  the  United  States,  (105  U.  S.  334,)  and  the  Case 
of  De  Franca,  21  Fed.  Bbp.  774,  decided  at  the  last  term  of  this  court 
by  Justice  KbLLSB,  are  conolDsive,  so  far  as  the  realty  is  concerned : 
namely,  that  at  the  time  of  descent  cast,  November,  1860,  the  rights 
of  the  parties  were  fixed  according  to  the  statutes  then  existiug  with 
regard  to  aliens.  It  is  a  matter  of  astonishment  to  me,  however,  that 
while  I  tried  the  case  of  Sullivan  v.  Burnett,  and  the  act  of  February 
18,  1S55,  was  before  me,  and  also  before  the  supreme  court  when  it 
passed  upon  that  case  and  affirmed  the  judgment  of  this  court,  yet 
the  act  of  NovemHer,  1855,  was  not  referred  to  in  that  case,  and  not 
refen^d  to  in  this  case.  If  Wagner's  Bevision  of  1870  is  a  correct 
revision,  I  find,  without  going  back  to  the  original  statutes,  that  there 
was  a  strange  omission  on  the.  part  of  this  court,  and  consequently 
on  the  part  of  the  supreme  court  of  the  United  States,  to  notice  that 
act.  Had  it  been  noticed,  it  would  not,  however,  have  affected  the  re- 
sult. The  act  of  February,  1855,  so  far  changed  the  old  law  that  an 
alien  could  not  inherit  realty;  as  to  permit  the  alien  to  take  and  sell 
within  three  years  after  the  death  of  the  anoestor.  Subsequently,  a 
statute  was  passed,  and  that  is  the  act  to  which  I  refer,  and  to  which 
no  allusion  is  made,  either  by  this  court  or  the  supreme  court,  in  the 
determination  of  that  case,  to-wit,  the  act  of  November,  1855,  con- 
cerning the  time  within  which  tboy  might  dispose  of  the  property, 
which,  bat  for  alienage,  would  descend  in  fee  to  them,  limiting  the 
power  to  sell  it  to  three  years  after  administration  had.  That  was 
the  condition  at  time  of  descent  cast.  Then,  taking  the  most  liberal 
view  for  these  plaintiffs  of  the  statutes  then  in  force,  what  is  the  re- 
suit?  Gabriel  Andre  died  November,  1860;  at  that  time  he  had  i^r- 
married  daughters  in  France ;  the  administration  was  closed  in  1868 ; 
these  daughtera  did  not  move  with  respect  thereto  until  March,  1884. 
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Under  the  most  liberal  oonstmotion  that  could  be  given  to  these  stat- 
utes, the  right  of  these  parties  to  sue.  so  far  as  the  realty  was  con- 
cerned, ended  three  years  after  administration,  to-wit,  in  1871 ;  hence 
any  rights  that  they  might  have  had,  under  the  statutes,  pertaining 
to  realty  here,  ceased  in  1871. 

But  the  structure  of  this  so-called  bill  calls  for  a  great  many  excep- 
tions, whioh  may  be  disposed  of  by  a  simple  comment.  Proceedings 
"were  instituted  in  the  state  court,  where  legal  and  equitable  matters 
may  both  be  pursued  in  the  same  case.  These  parties  claimed  their 
supposed  interest  in  the  realty,  but  after  the  remarks  already  made, 
it  will  be  seen  they  had  none.  They  also  claim  an  interest  in  cer- 
tain personalty  in  the  hands  of  the  residuary  legatees,  namely,  $4;000. 
Now.  if  they  sued  at  law»  the  statute  of  limitations  might  be  inter- 
posed; if  they  saed  in  equity,  the  doctrine  of  laches.  But  the  bill 
being  one  of  those  mixed  bills,  it  comes  here  without  having  been 
reformed.  It  ehould  have  been  reformed  to  comply  with  the  equity 
rules  of  this  conrt.  That,  however,  would  be  a  mere  matter  of  formal 
proceeding;  because  leave  would  be  granted  for  the  parties  to  make 
such  changes  pertaining  to  the  form  as  would  preserve  their  rights 
under  the  eqnity  roles  prescribed  by  the  sapreme  court.  But  there 
can  be  no  phase  of  the  case  which  would  bring  them  here  on  the 
equity  side  of  the  court,  nnder  what  has  already  been  said,  namely, 
that  they  have  no  interest  in  the  realty  at  all.  Consequently,  if  they 
are  not  barred  by  the  statute  of  limitations,  their  remedy  is  adequate 
at  law  for  money  had  and  received.  The  result  is  that  this  bill,  as 
it  stands  before  the  oonrt,  is  undoubtedly  defective,  not  for  form  only, 
but  for  Bubstanoe.  Eliminating  the  realty  from  this  eoniroversy, 
there  is  nothing  left  bat  an  ordinary  money  demsud;  and  plaintiffs 
must  sue  at  law  for  that. 

The  case  that  went  to  the  sapreme  court,  (of  Stdlivan  v.  Bttriutt, 
105  U.  S.  334,)  and  that  of  De  Franca,  decided  at  the  last  term,  Joatiee 
Miller  giving  the  opinion,  are  conclusive  so  for  as  the  realty  is  con- 
cerned. As  to  a  demand  for  money  had,  it  is  to  be  pursued  by  an 
action  at  law.  It  is  for  the  parties  to  say  whether,  with  the  statute 
of  limitatioas  before  them,  they  choose  to  bring  a  proper  action  with 
regard  to  the  money  demand,  or  leave  the  matter  as  it  is. 

The  demurrer  is  sustained,  not  for  technical  objections  which  have 
been  presented,  and  which  it  would  be  very  proper  to  consider  had 
there  been  an  original  bill  filed  here,  (but  as  this  is  a  removed  case, 
any  such  objections  could  have  been  cured  by  reforming  the  pleadings.) 
Under  the  facts  stated, — and  I  suppose  there  is  no  dispute  in  regard  to 
them, — the  parties  are  entirely  mistaken  as  to  the  realty,  and  if  there 
is  any  demand  for  the  personalty,  that  is  to  be  pursued  at  law. 

Demurrer  sustained,  and  bill  dismissed. 
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.  CBNTR4I*  Trust  Co.  v.  Texas  &  St.  L.  By.  Co.* 
In  rt  Watrbs  Fibbob  Oil  Co.,  Intervenor,' 
{CHreutt  Cntrt,  S.  D.  MUaeurL  April  8, 188B.) 

1.  Railroad  Xikhs— Oils— Rev.  St.  Mo.  f  3200,  Construed. 

Lubricating  and  Ulamioatlnff  oils  are  oot  *'  materials,*'  wlthio  the  meaning 
of  section  Saw  of  the  Rerlsed  inatutea  of  Miaaouri,  and  partiea  furnishing  them 
are  not  entitled  to  any  statutory  lien. 

2.  HORTaAOBe— MATEBUX.-MKK— EftUITABLE  LiBNS. 

Where  materials  necessary  for  use  in  the  management  of  a  railroad  were  fur- 
nished from  time  to  time  from  October  17,  1882,  to  January  IQ,  18S4,  inclusive, 
and  two  notes  were  given  for  a  part  of  the  amoont  due  therefor,  dated,  re- 
spectively, October  15, 1883,  and  December  12, 1883,  both  due  four  months  after 
date,  and  the  railroad  defaulied  in  the  payment  of  Its  bonded  interest,  Septem- 
ber 1,  1883,  and  a  receiver  was  appointed  January  12, 1884,  and  the  material- 
men filed  theirclalia  for  the  whole  amount  doe,  and  surrendered  their  notes  for 
canoeltotion,  hdd,  that  they  were  only  entitled  to  an  equitable  lieu  superior  to 
that  the  mortgagees,  for  the  amount  due  for  materials  furnished  after  the 
railroad  company's  defouit, 

ExceptioBB  to  Master's  Report. 

The  claim  of  the  intervener  in  this  case  is  for  a  balance  of  $3,861.91, 
doe  it  for  lubricating  and  illuminating  oils  furnished  the  Texas  &  St. 
Lonis  Railway  Company,  at  varioas  times  from  October  17,  1882, 
to  January  10,  1884,  inclusive.  Two  promissory  notes  executed  by 
said  railway  company,  on  account  of  part  of  said  indebtedness,  one 
for  $1,376.76,  and  dated  October  15,  1883,  and  the  other  for  $1,844.04, 
dated  December  13, 1888,  both  payable  four  months  after  date, — were 
surrendered  for  cancellation.  It  was  conceded  that  the  oils  were  nec- 
essary for  use  in  running  the  road.  Default  in  the  payment  of  in- 
terest took  place  September  1, 1888.  A  reomYer  was  appointed  Jan- 
nary  12,  1884.  The  intervening  petition  was  filed  April  5,  1884. 
The  intervenor  claimed  a  lien  under  the  Missouri  Statutes,  which  pro- 
vide (Bev.  St.  §  3300)  that  "all  persons  who  shall  do  any  work  or  labor 
in  constructing  or  improving  the  road-bed,  rolling  stock,  station-houses, 
depots,  bridges,  or  culverts  of  any  railroad  company  incorporated 
under  the  Itiws  of  this  state,  or  owning  or  operating  a  railroad  within 
this  state,  and  all  persons  who  shall  famish  ties,  fuel,  bridges,  or 
materials  to  such  railroad  company,  shall  have  •  *  •  a  lien," 
etc.  The  master  reported  that  the  intervenor  is  not  entitled  to  any 
lien  under  said  statute,  because  oils  are  not  materials,  within  its  mean- 
ing ;  but  is  entitled  to  an  equitable  lien  for  all  oils  furnished  since  the 
railroad  company  defaulted  in  the  payment  of  interest. 

W,  11.  Woodward  and  J.  D.  Johnsout  for  intervenor. 

I*h\Uip9  dt  Stewartf  for  receiver. 

Butler^  StiUman  dt  Hubbard  and  Elenious  Smith,  for  complainant. 
1  Reported  by  ilenj.  F.  Rex,  Esq.,  of  the      Louis  bar. 
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Bbeweb,  J.,  (orally.)  In  the  intervening  petition  of  the  Waters 
Fierce  Oil  Company,  in  the  ease  of  Central  Truat  Co,  t.  Texa»  d 
St.  L.  Ry.  Co.,  the  question  presented  is  whether  the  oils  furnished  by 
the  intervener  come  within  the  Ilfisaouri  statote  in  reference  to  liens. 
The  language  of  the  statute  contains  the  word  "fuel,"  in  addition  to 
the  words  "labor  and  material;"  and  it  ia  claimed  that  the  use  of  the 
word  "fuel"  enlarges  the  meaning  of  the  word  "material,**  and  makes 
it  broad  enough  to  cover  all  supplies  furnished.  But  for  that  word 
"fuel"  there  would  be  no  question.  The  idea  which  underlies  these 
lien  statutes  is  that  because  the  labor  and  the  material  have  gone  into 
the  building  of  the  road  or  structure,  and  to  tbat  extent  added  to  its 
value,  therefore  a  lien  for  such  labor  and  material  should  be  given  to 
him  who  does  the  one  and  furnishes  the  other. 

Now,  fuel  does  not  go  into  the  structure  of  a  railroad ;  neither  does 
coal  oil.  It  is  something  used  in  the  running  of  the  road;  a  part  of 
the  sapplies  necessary  for  the  operation  of  the  road,  but  nothing  which 
goes  into  the  enduring  structure.  While  we  may  be  compelled  to  fol- 
low the  language  of  the  statute,  and  give  for  the  fuel  furnished  a  lien, 
yet  I  think  in  the  construction  of  these  statutes  we  should  start  from 
the  underlying  thought  of  giving  security  to  him  who  adds  to  the  value 
pf  the  road,  and  that  we  should  never  carry  the  atatate  beyond  that, 
unless  imperatively  demanded  by  the  language  used ;  particularly,  aa 
Brother  Tbeat  suggests,  when  it  would  operate  to  override  prior  mort- 
gages.  So  tbat,  while  that  word  "fuel"  is  in  there,  I  take  it  it  is  not 
fair  to  give  it  the  force  of  enlarging  the  meaning  of  the  other  words, 
!'material,"  etc.,  but  it  should  be  considered  as  a  new  term,  some- 
thing added  by  the  legislature,  carrying  its  own  weight,  but  giving  no 
different  meaning  to  the  word  "material"  from  that  which  it  possessed 
in  prior  statues,  and,  in  fact,  changing  the  statutes  only  in  this  re- 
spect :  that  it  adds  a  certain  specified  matter  for  which  a  lien  is  given.- 
The  master  was  correct  in  his  condusious.  The  exceptions  will  be 
overruled,  and  the  report  confirmed. 


Blaib  v.  St.  Loms,  H.  &  E.  Bt.  Co.  and  others. 

In  re  MEBniWETHEB  and  others.  Interveners.* 

{Circuit  Court,  E.  D.  Miswuri.   April  29.  1885.) 

Ratlhoad  MonTOAOEa— Lif.n  of  Matehial-Men— Statute  op  Frauds. 

Wheresujiplicauaed  for  rebuilding  bridges,  building  aide  trncks,  and  in  mak- 
ing repairs,  were  furnished  a  railroad  companj  from  time  to  time  ander  a  con- 
tinuooB  verbal  contract  made  after  default  in  the  payment  of  the  company's 
bonded  interest,  and  which  was  not  terminated  until  tTie  appointment  of  a  re- 

iKeportod  br  BtnJ.  F.  R«z,  Etq.,of  tbeSl.  Lmilfl  bar. 
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ccivcr,  (more  than  Iv^o  years  after  the  first  supplies  were  furnished,)  held  that, 
notwithstandiDg  the  statute  of  frauds,  the  material-men  were,  under  the  cir- 
comstances,  entitled  to  jud^ent  for  the  balance  doe  tbem,  and  to  a  lien  for 
the  amount  due  on  tbe  earnings  of  the  road,  superior  to  that  of  the  mortgage 
creditors- 
Motion,  for  Behearing. 

For  a  statement  of  facts  and  opinion  on  exceptions  to  master's  re- 
)rt,  see  22  Fbd.  Bep.  769. 

In  Central  Trust  Co,  v.  Texas  db  St.  L.  By.  Co.,  referred  to  in  ihe 
)inion,  the  folloving  order  concerning  intervening  claims  was  made, 

z. : 

"That  all  outstanding  debts  of  the  said  railway  company  for  labor,  mate- 
iis,  and  supplies  used  in  the  equipment  or  permanent  improvement  of  the 
id  railroad,  and  all  outstanding  debts  for  necessary  operating  and  nianag-  % 
g  expenses  thereof  in  the  ordinary  course  of  its  business,  incurred  after  the 
st  day  of  September,  1883,  shall  be  allowed  by  the  master  as  equitable  liens, 
ior  in  right  to  the  lien  of  the"  mortgage  sued  on,  irrespective  of  statutory 
ms  therefor.  And  it  is  further  ordered  that  all  such  claims  accruing  on 
en  running  accounts  between  said  railroad  and  its  creditors  shall  be  con- 
lered  as  embracing  within  this  order,  if  any  part  of  the  work  was  done, 
iterials  furnished  or  expenses  incurred  after  the  first  day  of  September, 
83,  on  subsisting  contracts  necessary  for  the  continued  operation  of  the 
ad  by  said  receiver;  otherwise  the  demand  will  be  limited  to  what  accrued 
bsequent  to  said  September  Ist." 

September  Ist  vas  the  day  upon  vhioh  default  took  place. 
Walter  C,  Lamed  and  Theo.  O.  Case,  for  complainants. 

John  O'Grady,  for  receiver. 
Dyer,  Lee  <&  Ellis,  fer  intervenors. 

Brewbb,  J.,  {orally.)  The  same  principle  announce^  concerning 
e  intervening  petitions  in  Central  Trust  Co.  v.  Texa^  A  St.  L.  Ry.  Co. 
ill  determine  the  case  of  Merriwether  v.  St.  Louis,  H.  d  K.  Ry.  Co. 
)me  criticism  was  made  in  the  argument  on  what  was  said  by  Brother 
SEAT  as  to  the  mortgagor  being  agent  of  the  mortgagee  after  default 

the  payment  of  interest.    I  do  not  think  my  brother  Treat  meant 

be  nnderstood  as  laying  down  as  a  general  proposition  that  wher- 
er  there  was  default  the  mortgagor  became  the  general  agent  for 
e  mortgagee  for  the  contraction  of  debt.  Certainly,  if  he  did,  I 
lould  not  feel  like  agreeing  with  that  view.  But  that  was  simply 
le  argument  in  support  of  the  general  conclusion  he  reached,  that 

that  particular  case,  there  being  a  subsisting  contract  for  the  fur- 
shing  of  all  the  lumber  on  a  specified  t»ct,  and  which  had  not  been 
1  delivered,  the  mortgagor  might  be  properly  treated  as  authorized 
J  the  mortgagee  to  act  as  his  agent. 

The  motion  for  rehearing  will  be  ovennled. 
V.33F,no.l4— 45 
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BCBLINGAUE  V.  CeNTBAIi  E.  OF  NflNH.* 

{Cireuit  Vourt,  K  D.  New  York.   February  24, 1885.) 

Vbrdict — ^PowER  OP  Court  to  Cobrect  Mistake  in. 

Where  »  jury,  in  an  action  for  aervicea,  returned  a  verdict  for  plaintiO  '. 
$3,500,  and  two  days  after,  while  counsel  <or  both  parties  were  preseat,  1 
court  directed  the  jury  to  be  recalled,  and  they  all,  on  being  asked  if  that  i 
their  Terdict.  answered  that  it  wag  not,~that  their  verdict  was  for  #3,500,  « 
intentt,-^eld,  that  the  court  had  power  to  cause  the  mistake  to  be  correct 
and  that  the  plaintifl  should  have  judgment  for  (3,500,  and  interest. 

Motion  for  Jadgment  on  Verdict. 

P.  W.  Ostrander,  for  plaintiff. 
Deforest  dh  Weeks,  for  defendant. 

TVheeleb^  J.  This  is  an  action  to  recover  for  personal  servic 
rendered  wbile  the  plaintiff  was  a  director  and  treasurer  of  the  defen 
ant.  The  jury  was  directed  to  return  a  verdict  for  the  plaintiff  1 
such  services  as  he  rendered,  if  any,  outside  the  scope  of  his  duti 
aB  director  and  treasurer,  at  the  special  request  of  the  president  ai 
the  rest  of  the  board  of  directors,  and  that  if  they  found  for  the  plai 
tiff  they  might  allow  interest  from  the  time  when  the  servioea  we 
completed.  Late  in  the  day  they  returned  a  verdict  for  the  plaint 
for  $3,500,  and  the  court  was  immediately  adjourned  to  the  next  da 
During  the  next  day  a  statement  was  made  to  the  court  that  the  ja 
intended  to  give  a  verdict  for  $3,500,  with  interest.  On  the  momii 
of  the  next  day  after  that,  and  on  notice  to  defendant's  counsel  to 
present,  and  while  the  counsel  for  both  parties  were  present,  the  con 
directed  the  jury  to  be  recalled  to  their  places,  and  that  the  verdit 
as  recorded,  be  read  to  them,  and  that  they  be  asked  if  that  was  thf 
verdict.  This  was  done,  and  the  foreman  answered  that  it  was  no 
that  their  verdict  was  for  $3,500,  with  interest.  They  were  direct 
to  compute  the  interest  and  agree  upon  the  amount,  which  they  di 
and  answered  that  it  was  $2,038.20,  making  $5,538.20,  and  that  th< 
verdict  was  for  the  plaintiff  for  that  amount,  which  was  ordered  to 
recorded,  and  the  jury,  being  interrogated  separately,  all  said  that  th 
was  their  verdict.  At  the  same  time  an  affidavit  of  all  the  jurors  w 
presented  and  filed,  stating  that  the  verdict  agreed  upon  was  for  t 
plaintiff  for  $3,500,  with  interest. 

The  plaintiff  now  moves  for  judgment  on  the  verdict  for  the  fi 
amount.  The  defendant  objects  to  judgment  on  the  verdict  for  aj 
more  than  $3,500,  on  the  ground  that  interest  was  not  recoverab 
and  because  it  was  not  within  the  power  of  the  court  to  allow  the  vi 
diet  to  be  varied  after  it  had  been  received  and  recorded.  As  t 
services  were  rendered  on  special  request,  and  to  be  paid  for,  the  p 
was  due  when  they  were  performed,  and  after  that  time  was  detain 
by  the  defendant  against  the  right  of  the  plaintiff  to  have  it.  Unc 

iKeported  by  B.  D.  &  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 
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th^se  circamstauces  it  ought  to  bear  intereBt.  "People,  v.  QaaherUf  9 
'Johns.  71;  Wood  t.  'Robbing,  11  Mass.  504;  Burdett  t.  Etteyt  19 
Blatchf.  1;  S.  G.  8  Fed.  Bkp.  666. 

The  power  of  the  ooart  to  cause  the  verdict  to  be  corrected  would 
Beem  to  be  aniple,  according  to  the  law  of  the  state  of  New  York,  and 
the  practice  of  its  coarts,  as  settled  by  its  highest  court.  In  Dahym- 
pU  T.  WmiaiMf  63  N.  Y.  361,  the  Jury  returned  a  verdict  against  two, 
when  the  verdict  agreed  npon  was  against  one,  and  in  favor  of  the . 
other,  and  the  verdict  was  recorded  and  the  jury  separated;  after- 
wards, on  the  same  day,  on  the  affidavit  of  alt  the  jurors,  the  verdict 
was  corrected  and  the  judgment  entered  upon  it.  This  course  was 
approved.  In  Cogan  v.  Ebdm,  1  Burr.  383,  where  the  issue  was  as 
to  two  lights  of  way  nnder  which  the  defendant  justified,  the  jury 
found  for  the  defendant  as  to  one,  and  for  the  plaintiff  as  to  the  other, 
but  returned  a  verdict  for  the  defendant  as  to  both  and  separated. 
This  verdict  was  corrected  on  the  affidavit  of  the  jurors.  In  this  case 
there  is  no  suspicion  of  any  unfair  conduct  on  the  part  of  the  jurors, 
or  any  one.  It  was  an  honest  mistake,  which,  if  not  corrected,  would 
prevent  the  finding  of  the  jury  as  it  actually  was  from  being  carried 
out.  The  correction  is  not  an  impeachment  of  the  verdict  by  the 
jurors  in  any  sense.  It  upholds  the  real  verdict,  and  prevents  mis- 
carriage in  its  delivery  into  court.  The  verdict  as  fijrst  recorded  was 
not  the  real  verdict  of  the  jury.  If  it  could  not  be  corrected,  it  should 
be  set  aside.   Neither  party  has  moved  for  that. 

Judgment  on  verdict  for  full  amount. 


Shall  v.  Montgomeey.' 

{Circuit  Court,  E.  D.  Miuouri.   April  6,  1885.) 

JoBiBDicnoN— Sebtioe  on  Non- Resident  ATTEHDiKa  as  WrrNESB  in  Anotrbb 
Case. 

Where  a  Don-resident,  who  haa  come  into  the  district  to  atteod  the  trial  of  a 
ca«e  iQ  which  he  is  plaintiff,  is  detained  within  the  jurisdiction  of  this  court  as 
a  witness  in  another  suit,  he  U  not  subject  to  civil  aerrice  for  the  institutioa  of 
suits  against  him  while  so  detained. 

Flea  in  Abatement  and  Demurrer  to  the  Evidence. 

The  plea  states  that  the  defendant  is  a  resident  of  Tennessee,  and 
came  into  this  district  to  attend  the  trial  of  a  case  in  which  he  was 
plaintiff,  and  a  necessary  witnras  on  his  own  behalf;  that  while  at- 
tending the  trial  of  said  cfwe  he  was  served  with  a  subpoena  in  an< 
other  case  then  pending  in  the  St,  Louis  circuit  court,  and  while  at- 
tending as  a  witness  in  the  latter  case,  in  obedience  to  said  sabpcena, 

'Reported  hj  Benj.  F.  Rex,  Esq.,  of  the' St.  Louis  bar. 
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VIM  served  with  process  in  this  case.  The  evidence  substantiated  the 

allegations  of  the  plea. 
Krum  (£  Jonas,  for  plaintiff. 
Collins  (£  Jamison,  for  defendant. 

Tbeat,  J.,  {oraUy.)  The  question  presented  by  demurrer  to  the  evi* 
denoe  on  the  plea  of  abatement,  and  the  reply  thereto,  in  this  case,  is 

one  on  which,  after  a  great  difference  of  opinion,  the  various  circuit 
courts  of  the  United  States  have  reached  a  common  conclusion, — 
one  in  the  first  circuit,  and  one  in  the  adjoining  circuit,  the  seventh. 
Extended  commentaries  thereon  will  be  found  in  21  Amer.  Law.  Beg. 
672.    See  Atchison  v.  Morris,  11  Fed.  Bep.  583. 

The  proposition  is  this :  When  a  party  to  a  suit,  a  non-resident, 
appears  in  a  state,  in  order  to  represent  himself  with  respect  to  his 
interests  therein  involved,  or  when  one  as  a  witness  is  brought  into 
a  state  for  that  purpose,  whether,  thus  coming  within  such  jurisdic- 
tioD,  he  is  subject  to  civil  service  for  the  institution  of  suits  against 
him.  I  am  cited  to  a  recent  case  in  Connecticut,  followed  by  a  com- 
mentary in  another  case  by  Judge  Shipuan,  a  United  States  district 
judge.  An  examination  of  those  cases  will  show  that  neither  the 
supreme  court  of  Connecticut  nor  the  United  States  district  judge 
went  to  the  length  contended  for  in  this  case.  All  the  United  States 
circuit  judges  who  have  passed  upon  the  question  of  late,  as  well  as 
dicta  by  the  supreme  court  of  the  United  States  in  respect  thereto, 
reach  this  result,  viz. :  that  where  a  party  in  good  faith  is  brought 
within  the  jurisdiction  of  the  state  or  detained  therein,  being  a  non- 
resident, either  as  party  to  the  suit  or  as  witness  in  another  suit, 
he  is  not  subject  to  service.  And  the  reason — the  main^  reason — is 
very  potential,  so  far  as  our  country  is  concerned.  There  are  many 
states,  stretching  from  Maine  to  Oregon,  and  a  man  who  is  required 
to  go  from  one  to  the  other,  either  as  a  witness  or  as  a  party  to  a 
suit,  should  not  be  pursued  by  suit  while  abroad,  instead  of  beix^ 
sued  at  his  own  residence ;  otherwise,  every  one,  as  is  stated  in  many 
of  these  opinions,  would  avoid,  as  for  as  possible,  being  subjected, 
thousands  of  miles  away,  to  suits  of  this  character.  The  result  is, 
the  demurrer  to  the  evidence  is  overruled.  Judgment  on  tiie  plea  of 
abatement  in  favor  of  defendant,  which  abates  the  case. 
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Kehlkb  v.  ^bw  Oblbans  Imb.  Co.* 
{Q'reuit  Court  E.  D.  Miuouri.   April  11,  1886.) 

,  FiRB  ISBOTIJUICE — KOTICE  TO  BROKER. 

Where  a  (toiicy  of  insurance  procured  througli  a  broker  contaiaed  the  follow- 
ing conditions,  viz. :  *'  If  any  broker  or  other  person  than  the  assured  have  pro- 
cured the  policy,  or  any  renewal  thereof,  or  any  indorsement  thereon,  be  shall  be 
deemed  to  be  the  agent  of  ihe  a»$urad,  and  not  of  this  company,  in  aoy  transac- 
tion renting  to  the  insuraace.  This  inaurance-niay  be  terminated  at  any  time 
by  request  of  the  assured,  or  by  the  company,  on  giving  notice  to  that  effect;" 
held,  that  notice  from  the  company  to  the  broker  who  procured  the  policy,  of 
an  election  to  terminate  the  insurance,  was  not  notice  to  the  assured. 
[.  Practice — Motion  to  Bet  Aside  Verdict— New  Dbfjenbk. 

A  verdict  and  judgment  thereon  will  not  lie  act  aside  upon  the  ground  that 
the  defendant  has  been  prevented,  by  a  mistake,  and  without  fault,  from  beiag 
represented  at  the  trial  and  making  his  defense,  when  the  defense  which  he 
sets  op  in  ^blarita  in  support  of  his  motion  to  set  aside  is  entirely  new,  and 
not  disclosed  by  the  original  pleadings. 

Motion  to  Set  Aside  the  Verdict  and  Judgment. 

Suit  upon  a  fire  insurance  policy  taken  out  by  the  assured  through 
k  broker.    The  policy  contained  among  its  conditions  the  following: 

**If  any  broker  or  other  person  than  the  assured  have  procured  this  policy, 
»r  any  renewal  thereof,  or  any  indoraement  thereon,  he  shall  be  deemed  to  be 
he  agent  of  the  assured,  and  not  of  this  company,  in  any  transaction  relating 
o  the  insurance.  This  insurance  may  be  terminated  at  any  time  by  request 
tf  the  assured,  or  by  the  company,  on  giving  notice  to  that  effect." 

The  answer  contains  a  general  denial,  and  states  that  the  defend- 
int  had  terminated  the  insurance  by  notice  to  the  plaintiff  according  to 
he  terms  of  the  policy,  before  any  loss  occurred.  At  the  trial  it  ap- 
>eared  that  the  defendant  bad  atttempted  to  terminate  tbe  insurance 
wfore  the  fire,  by  giving  notice  to  tbe  broker  who  procured  the  policy, 
)ut  that  the  plaintiff-  had  received  no  actual  notice  of  the  defendant's 
lesire  to  terminate  the  insurance  until  after  tbe  lire  occurred. 

Tbe  defendant  was  not  represented  at  tbe  trial.  The  verdict  was 
or  tbe  plaintiff.  The  defendant  moved  to  set  aside  the  verdiot,  and 
tied  affidavits  tending  to  show  that  the  attorney's  absence  had  been 
;aused  by  a  mistake,  and  that  it  had  a  defense  not  set  up  in  its  an- 
iwer. 

G.  M.  Stewart,  for  plaintiff. 

Eleneioits  Smith  and  E,  H.  Gary,  for  defendant. 

Treat,  J.,  (oraUy.)  In  the  case  of  Kehler  v.  New  Orleans  Ins.  Co. 
here  is  a  motion  to  set  aside  verdict  and  judgment.  The  original  de- 
ense  to  the  case  was  that,  under  the  terms  of  tbe  policy,  it  could  be 
lanceled  on  notice  given,  and  that  said  notice  was  given  before  the 
oas.  On  the  testimony  submitted,  it  appeared  the  notice  was  not 
riven.  I  supposed  the  contention  would  be  that  the  broker  who 
negotiated  tbe  insurance  must  be  treated  as  if  he  were  tbe  plaintiff 
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himself,  or  hie  agent  for  receiving  notice.  He  ie  not  bo.  That  qw 
tton  was  before  the  slipreme  court  and  decided  in  the  case  of  Grace 
Insurance  Co.  109  U.  S.  278 ;  S.  C.  3  Sop.  Ct.  Rep.  207.  His  fuc 
tiona  terminated  when  be  effected  the  policy. 

Now,  this  motion  goea  a  step  further.  It  sets  up  in  the  affida^ 
an  entirely  new  defense,  which,  it  seems,  was  not  thought  of  befoi 
to-wit,  that  the  policy  executed  and  delivered  to  the  plaintiff  w 
only  on  condition  that  the  parent  company  should  assent  there^ 
which  it  never  did.  That  is  something,  that  was  not  in  the  origii 
pleadings.  The  party  had  abundant  opportunity  to  do  that  original 
Now  he  wishes  to  set  up  a  new  defense,  and  reopen  the  case  upon 
theory  which  is  utterly  inconsistent  with  his  own  cortespondence 
file. 

The  motion  will  be  overruled. 


.i^uf.-i.l-      ■  Mitchell  v.  Catchimob.* 

{Uircuii  Court,  E.  D.  JUiuouri.    April  18,  1885.) 

PnoMrsaoiiT  Notes— Options— Notice — Reasonable  Tiub. 

Wliere  a  demiiiid  note,  given  as  security  for  a  continuing  option  tranaactic 
but  valid  ou  its  face,  was  bought  in  tlio  regular  course  of  business  and  for  f 
value,  2'S  days  after  dale,  by  one  who  knew  the  payees  of  the  note  dealt 
options,  and  Riispeclcd,  but  did  not  know,  that  it  had  l>eeD  taken  in  some  c 
tion  deal,  held,  (1)  that  the  note  had  been  negotiated  within  a  reasonable  tin 
(2)  that  the  purchaser  was  a  bona  fide  bolder  without  notice. 

At  Law.    Suit  on  a  promissory  note. 
Hugo  Miiench,  for  plaintiff. 
Phillips  <£■  Stewart,  for  defendant. 

Brewer,  J.,  (ornlly.)  In  Mitchell  v.  Catckinge,  action  on  a  note  f 
$5,000,  there  is  really  only  one  question,  and  that  is  whether  ti 
plaintiff  was  a  bona  jide  holder,  before  due,  of  the  note  in  controvers 
In  its  inception  the  note  was  a  note  given  as  security  for  opti( 
deals, — a  pure  gambling  transaction, — a  note  void  as  between  t1 
parties  beyond  any  question.  The  plaintiff  claims  to  be  a  honafi 
holder  before  due.  The  note  is  a  demand  note,  dated  November  13t 
indorsed  to  plaintiff,  December  6th.  No  demand  was  in  fact  mai 
prior  to  transfer.  While  it  is  true  a  letter  was  written  by  McCormic 
of  the  firm  of  Smith,  McCormick  &  Co.,  the  payees  of  the  note,  y 
there  was  no  presentment  of  the  paper  to  the  maker,  no  deman 
witliin  the  rules  of  the  law-merchant.  Twenty-three  days  elapst 
between  the  making  of  the  paper  and  the  transfer.  Is  that  suf 
length  of  time  that  the  court  is  justified  in  presuming  a  demand,  at 
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olding  that  the  paper  was  taken  overdue?  The  books  show  it  is  a 
lixed  question  of  law  and  fact  as  to  what  is  reasonable  time  within 
'hicb  dbmand  mast  be  made.  In  Daniel,  Neg.  Ins.,  quoting,  I  think, 
:om  Pars.  Notes  &  Bills,  the  author  makes  use  of  an  expression  some- 
bing  like  this : 

"That  it  is  unquestionnble  that  one  day  would  not  be  a  reasonable  time, 
nd  that  five  years  would  be  an  nnreasonable  delay.  Intermediate  these 
mes  thei'e  is  nothing  settled,  and  each  case  must  be  left  to  be  determined 
pon  its  own  peculiar  circumstancM." 

This  note  was  given  as  seonrity  for  a  oontinuing  transaction.  In 

le  contemplation  of  the  parties  it  was  not  to  be  immediately  paid. 
<o  the  defendant  says,  and  claims  really  a  breach  of  contract  on  the 
art  of  the  payees,  in  that  they  closed  out  his  deals  more  speedily  than 
tiey  were  warranted.  Hence,  as  between  the  parties,  it  being  eontem- 
lated  that  it  was  to  stand  as  secarity  for  a  continuing  transaction, 
nd  not  as  paper  which  was  to  be  immediately  collected  and  paid,  it 
oes  not  seem  to  me  that  the  23  days  can  be  held  to  be  an  unreason- 
ble  time.  Counsel  said  in  the  argument  (I  do  not  know  whether  cor- 
Bctly  or  not,  for  I  have  not  had  time  to  examine)  that  no  case  oan  be 
aand  in  the  books  in  whieh  any  period  less  than  30  days  has  been 
eld  to  be  an  unreasonable  time.  Applying  the  law  as  thus  laid 
own  in  the  books,  I  cannot  hold  that  the  note  was  transferred  after 
ne. 

The  purchaser  suspected  that  the  note  was  given  for  one  of  these 
ambling  contracts.  He  knew  the  parties  from  whom  he  purchased, 
ndthat  they  were  engaged  in  that  kind  of  business;  and  so  he  says 
e  was  not  blind,  but  suspected  the  nature  of  the  transaction.  8till,  he 
new  nothing  about  it.  He  bought  it  in  the  regular  course  of  busi- 
ess  at  his  bank,  and  paid  his  money  for  it.  I  have  a  strong  feeling 
1  reference  to  these  transactions,  (purely  gambling  transactions, — 
bat  is  the  long  and  short  of  it,)  and  it  is  a  sore  temptation  to  ignore 
be  law  laid  down  by  the  supreme  court,  and  say  that  the  man  who 
uys  under  such  circumstance  does  not  buy  as  a  bona  fide  purchaser, 
tut  the  supreme  court  have  held  in  several  cases — and  of  course  that 
lust  here  be  taken  as  settled  law — that  mere  suspicions  or  negli- 
ence  do  not  invalidate  the  purchase,  or  make  the  purchaser  not  a 
onafide  purchaser.  "There  must  be  [and  that  is  the  language  of 
iie  court]  mala  fides;"  and  it  could  hardly  bo  said  there  was  mala 
des  in  this  case.  The  note  on  the  face  was  all  right;  the  plaintiff 
ought  it  in  the  regular  course  of  business  and  paid  his  money  for  it, 
aying  full  value;  and  while,  from  the  knowledge  that  he  possessed 
f  the  business  in  which  the  payees  were  engaged,  he  must  have  sus- 
ected  and  did  suspect  the  origin  of  the  note,  yf  t  he  did  not  know 
:.  I  am  therefore  reluctantly  compelled  to  say  that  I  cannot  hold 
e  was  guilty  of  mala  fides  in  purchasing  the  paper;  and  that,  being 
bona  fide  purchaser,  he  is  entitled  to  recover. 
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Babbt  V.  United  States  Mutitai:.  Acoxdent  Abs'n. 

[Circuit  Court,  E.  D.Witcomin.    March,  1885.) 

1.  AcciDEKT  Inburance— Alleobd  Injury— Qubstioii  for  Jort. 

In  an  action  on  an  accident  insurance  policj  the  question  whether  deceased 
was  injured  by  jumping  from  a  platfori^  as  alfeged,  is  a  question  of  fact  for  the 
jury  to  determine  from  all  the  circumstances  of  the  case  as  shown  hy  the  evi- 
dence. 

2.  SaMB— " ACCfDBNTAL  "  DEFINED. 

The  term  *' accidental "  as  used  In  an  accident  policy  is  used  in  its  ordinajy 
sense,  and  means  "  happening  by  chance,  unexpectedly,  or  not  as  expected." 

3.  Bamb—"  Accidental  Means  "  Defined. 

4.  Same — "External  and  Visible  Signs  op  Injubt" — Internal  Injcrt. 

An  injury  that  is  Internal  may  afford  external  indlcatfons  or  evidences,  which 
are  visible  signs  of  the  injury  within  the  meaning  otsuch  term  as  used  in  an 
accident  policy. 
6.  Same— "Sole  and  Proximate  Cause  of  Death." 

-  '  In  an  action  on  an  accident  policy  where  it  is  shown  that  the  decea-^ed  sus- 
tained an  accidental  injury  to  an  internal  organ,  and  that  necessarily  produced 
Imflammation,  and  that  produced  a  disordered  condition  of  ihc  injured  part, 
whereby  other  organs  of  the  body  could  not  perform  their  natural  and  usual 
functions,  and  in  consequence  the  injured  person  died,  the  original  injury  will 
be  considered  as  the  proximate  and  sole  cause  of  death;  but  if  an  independent 
disease  or  disorder,  not  necessarily  produced  by  the  injury,  supervened  upon 
the  injury,  or  if  the  alleged  injury  merely  brought  into  activity  a  then  exist- 
ing but  dormant  disorder  or  disease,  and  death  resulted  wliolly  or  in  part  from 
such  disease,  the  injury  cannot  be  con^derod  the  sole  and  proximate  cause  of 
death. 

At  Law. 

C.  M.  Bice,  for  plaintiff. 

Finches,  Lynde  &  Miller,  for  defendant. 

Dyer,  J.,  {charging  jury.)  On  the  twenty-third  day  of  Jane,  1882, 
the  defendant  association  issued  to  John  S.  Barry,  then  residing  at 
Yulcan,  Michigan,  but  since  deceased,  what  may  be  termed  a  con- 
tract of  inBurance,  by  which  it  agreed  to  pay  bis  wife,  Theresa  A. 
Barry,  a  sum  not  exceeding  $5,000,  within  60  days  after  sufficient 
proof  that,  at  any  time  within  the  continuance  of  membership  of  Dr. 
Barry  in  the  association,  be  had  sustained  bodily  injuries,  effected 
through  external,  violent,  and  accidental  means,  and  that  such  bodily 
injuries  alone  had  occasioned  death  within  90  days  from  the  happen- 
ing thereof.  This  is  a  suit  brought  by  the  beneficiary  named  in  the 
policy  to  recover  the  amonnt  of  the  insurance. 

It  is  alleged  that  the  deceased  sustained  an  injury,  within  the  mean- 
ing of  the  policy,  on  the  twentieth  day  of  June,  1883,  and  it  is  proven 
that  he  died  on  the  twenty-ninth  day  of  that  month.  There  is  no 
question,  therefore,  that  if  he  was  injured  as  claimed,  he  died  within 
the  time  after  the  alleged  injury  named  in  the  policy;  nor  is  there 
any  question  that  the  policy  was  in  force  at  the  time  of  his  death. 
By  the  terms  of  the  policy  it  was  provided,  as  already  stated,  that  to 
entitle  the  beneficiary  to  the  sum  of  $5,000,  the  death  should  be  oo- 
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:asioned  by  bodily  injaries  alone,  effected  throagb  external,  violent, 
^nd  accidental  means.  Also  that  the  benefits  of  the  insurance  should 
lot  extend  to  an  injury  of  which  there  was  no  external  and  visible 
ign;  nor  to  any  injury  happening,  directly  or  indirectly,  in  conse- 
[uence  of  disease ;  nor  to  any  death  or  disability  caused  wholly  or  in 
lart  by  bodily  infirmities,  or  disease  existing  prior  or  subsequent  to 
he  date  of  the  policy;  nor  to  any  case  except  where  the  injury  was  the 
troximate  or  sole  cause  of  the  disability  or  death.  The  issue  between 
be  parties  may  be  briefly  stated :  * 

It  is  claimed  by  the  plaintiff  that,  on  the  occasion  mentioned  by  Dr. 
lirschman,  when  the  deceased  was  at  Iron  Mountain,  he  sustained 
injury  by  jumping  from  a  platform  to  the  ground;  that  this  injury 
iras  effected  by  such  means  as  are  mentioned  in  the  policy;  that  the 
leceased  at  the  time  of  the  alleged  accident  was  in  sound  physical 
ondition  and  in  robust  health;  and  that  the  alleged  injury  was  the 
>roximate  and  sole  cause  of  death.  The  defendant  denies  that  the 
[eceased  sustained  any  injury  that  was  effected  through  accidental 
□eans,  and  also  contends  that  if  any  injury  was  sustained,  it  was  one 
if  which  there  was  no  external  or  visible  sign,  within  the  meaning  of 
he  policy;  and  that  the  supposed  injury  was  not  the  cause  of  thd 
ieath  of  the  deceased,  but  that  he  died  from  natural  causes.  The 
ase  therefore  resolves  itself  into  three  points  of  inquiry:  First. 
)id  Dr.  Barry  sustain  internal  injury  by  bia  jump  from  the  platform 
n  the  occasion  testified  to  by  Dr.  Hirschman?  Second.  If  he  did 
astain  injury  as  alleged,  was  it  effected  through  external,  violent, 
>nd  accidental  means,  within  tbe  sense  and  meaning  of  the  policy,  and 
ras  it  an  injury  of  which  there  was  an  external  and  visible  sign? 
'^kird.  It  he  was  injured  as  claimed,  was  that  injury  the  proximate 
ause  of  his  death  ?  To  entitle  the  plaintiff  to  a  verdict,  each  and  all 
f  these  questions  must  be  answered  by  you  in  the  affirmative ;  and 
1,  under  the  testimony,  either  one  of  them  must  be  negatively  an- 
wered,  then  your  verdict  must  be  for  the  defendant. 

The  first  question, — viz.,  was  the  deceased,  Dr.  Barry,  injured  by 
limping  from  the  platform, — is  so  entirely  a  question  of  fact  to  be  de- 
ermined  upon  the  testimony,  that  the  court  must  submit  it  without 
iscussion  to  your  determination,  in  passing  upon  the  question,  you 
?iU  consider  all  the  circumstances  of  the  occurrence  as  laid  before  you 
1  the  testimony,  the  apparent  previous  physical  condition  of  Dr. 
tarry,  the  subsequent  occurrences  and  circumstances  tending  to  show 
he  change  in  hia  condition,  the  relation  in  time  which  the  first  de- 
elopments  of  any  trouble  bore  to  the  time  when  he  jumped  from  the 
latform,  the  nature  of  his  last  sickness,  and  the  symptoms  disclose^ 
1  its  progress  and  termination.  Further,  you  will  inquire  what  evi- 
ence,  if  any,  did  the  post  tmyrtem  examination,  and  any  and  all  sub- 
squent  examinations  of  the  parts  alleged  to  have  been  the  seat  of  the 
apposed  injury,  furnish  of  an  actual  physical  injury ;  what  eonnec- 
ion,  if  any,  does  there  or  does  there  not  appear  to  be  between  the 
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act  of  jumping  from  the  platform  and  the  anbseqaent  events  and  cir- 
cumstances 'Which  onlminated  in  death,  including  the  result,  as  you 
shall  find  it  to  be,  of  post  mortem  investigations.  The  question  is  be- 
fore you,  in  the  light  of  all  proven  facts,  for  determination.  The  court 
cannot  indicate  any  opinion  upon  it  without  invading  your  exclusive 
province,  and  by  your  ascertainment  of  the  facts  the  parties  must  be 
bound.  There  is  presented  in  the  case  a  train  of  circumstances.  Do 
they,  or  not,  so  to  speak,  form  a  chain  connecting  the  ultimate  redult 
with  such  a  previous  cause  as  is  alleged?  Was  the  act  of  jumping 
from  the  platform  adequate  or  inadequate  to  produce  an  internal  in- 
jury? Thus  may  you  properly  pursue  the  inquiry,  guided  by  and" 
keeping  within  the  limits  of  the  testimony. 

If  you  find  that  injury  was  sustained,  then  the  next  question  is, 
was  it  effected  through  external,  violent,  and  accidental  means  ?  This 
is  a  pivotal  point  in  the  case,  and  therefore  vitally  important.  The 
meant  must  have  been  external,  violent,  and  accidental.  Bid  an  ac- 
cident occur  in  the  means  through  which  the  alleged  bodily  injury 
was  effected?  It  does  not  help  you  to  a  proper  conclusion  to  say 
merely  that  the  injury  itself,  if  there  was  one,  was  an  accident  or 
accidental.  That  was  the  result,  and  not  the  means,  through  which  it 
was  efTccted.  The  jumping  off  the  jdatform  was  the  means  by  which 
the  injury,  if  any  was  sustained,  was  caused.  Was  there  anything 
accidental,  unforeseen,  involuntary,  unexpected  in  the  act  of  jumping, 
from  the  time  the  deceased  left  the  platform  until  he  alighted  on  the 
ground?  The  term  accidental  is  here  used  in  its  ordinary,  popular 
sense,  and  in  that  sense  it  means  "happening  by  chance,  unexpectedly ; 
taking  place  not  according  to  the  usual  course  of  things,"  or  not  as 
expected.  In  other  words,  if  a  result  is  such  as  follon:8from  ordinary 
means,  voluntarily  employed,  in  a  not  unusual  or  unexpected  way, 
then,  I  suppose,  it  cannot  be  called  a  result  effected  by  accidental 
means.  But  if  in  the  act  which  precedes  the  injury,  something  un- 
foreseen, unexpected,  unusual  occurs  which  produces  the  injury,  then 
the  injury  has  resulted  from  the  accident,  or  through  accidental  means. 
We  understand  from  the  testimony, without  question,  that  the  deceased 
jumped  from  the  platform  with  his  eyes  open,  for  his  own  convenience, 
in  the  free  exercise  of  his  choice,  and  not  from  any  perilous  necessity. 
He  encountered  no  obstacle  in  jumping,  and  he  alighted  on  the  ground 
in  an  erect  posture.  So  far  we  proceed  without  difficulty.  But  yon 
must  go  further  and  inquire, —  and  here  is  the  precise  point  on  which 
the  question  turns, —  was  there  or  not  any  unexpected  or  unforeseen  or 
involuntary  movement  of  the  body  from  the  time  Dr.  Barry  left  the 
platform  until  he  reached  the  ground,  or  in  the  act  of  alighting  ?  Did 
he  or  not  alight  on  the  ground  just  as  he  intended  to  do  ?  Did  he  ac- 
complish just  what  he  intended  to,  in  the  way  he  intended  to  ?  Did  he 
or  not  unexpectedly  lose  or  relax  his  self-control  in  his  downward 
movement  ?  Did  his  feet  strike  the  ground  as  he  intended  or  expected, 
or  did  they  not  ?    Did  he  or.not  miBoalcnlate  the  distancei  and  was 
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there  or  not  any  involuntary  wrenching  or  turning  of  the  body  in  the 
downwanl  movement,  or  in  the  act  of  alighting  on  the  ground  ?  These 
are  points  directly  pertinent  to  the  inquiry  in  hand;  and  I  inBtrnotyoa 
that  if  Br.  Barry  jumped  from  the  platform  and  alighted  on  the  ground 
in  the  way  he  intended  to  do,  and  nothing  unforeseen,  unexpected,  or 
involuntary  occurred,  changing  or  affecting  the  downward  movement 
of  his  body,  as  be  expected  or  would  naturally  expect  such  a  movement 
to  be  made,  or  causing  him  to  strike  the  ground  in  any  different  way 
or  position  from  that  which  he  anticipated,  or  would  naturally  antici- 
pate, then  any  resulting  injury  was  not  effected  through  any  accidental 
means.  But  if,  in  jumping  or  alighting  on  the  ground,  there  occurred, 
from  any  cause,  any  unforeseen  or  involuntary  movement,  turn,  strain, 
or  wrenching  of  the  body,  which  brought  about  the  alleged  injury;  or 
if  there  occurred  any  unforeseen  circumstance  which  interfered  with 
or  changed  such  a  downward  movement  as  he  expected  to  make,  or  as 
it  would  be  natural  to  expect  under  such  circumstances,  and  as  caused 
him  to  alight  on  the  ground  in  a  different  position  or  way  from  that 
which  he  intended  or  expected,  and  injury  thereby  resulted, — then 
the  injury  would  be  attributable  to  accidental  means.  Of  course  it 
is  to  be  presumed  that  he  expected  to  reach  the  ground  safely  and 
without  injury.  Now,  to  simplify  the  question  and  apply  to  its  con- 
sideration a  common-sense  mle,  did  anything,  by  chance,  or  not  as 
expected,  happen  in  the  act  of  jumping  or  striking  the  ground,  which 
caused  an  accident?  This,  I  think,  is  the  test  by  which  you  should 
be  governed  in  determining  whether  the  alleged  injury,  if  any  was 
sustained,  was  or  was  not  effected  through  accidental  means.  You 
have  the  testimony  in  relation  to  the  occurrence  which  it  is  claimed 
by  the  plaintiff  produced  in  Dr.  Barry  a  mortal  injury,  and  taking  it 
alt  into  consideration,  and  applying  to  the  facts  the  instructions  of  the 
court,  you  will  determine  whether,  if  any  injury  was  sustained,  it  was 
effected  through  external,  violent,  and  accidental  means. 

The  defendant  claims  that  if  Dr.  Barry  did  sustain  injury,  it  was 
one  of  which  there  was  , no  external  and  visible  sign  and  therefore 
that  t!ie  plaintiff  is  not  entitled  to  recover.  In  the  discussion  of  this  ' 
question,  counsel  were  understood  to  contend  that  no  recovery  could 
be  had  under  a  policy  in  the  form  and  terms  of  this  one,  if  the  in- . 
jury  was  wholly  internal.  In  that  view,  the  court  cannot  concur.  It 
is  true,  there  must  be  an  external  and  visible  sign  of  the  injury,  but 
it  does  not  necessarily  follow  from  that  that  the  injury  must  be  ex- 
ternal. That  is  not  the  meaning  or  construction  of  this  policy.  Such 
an  interpretation  of  the  contract  as  is  contended  for  in  that  particu- 
lar, would,  in  the  opinion  of  the  court,  sacrifice  substance  to  shadow 
and  convert  the  contract  itself  into  a  snare,  an  instrument  for  the 
destrnction  of  valuable  rights.  Visible  signs  of  injury,  within  the 
meaning  of  this  policy,  are  not  to  be  confined  to  broken  limbs  or  bruises 
on  the  surface  of  the  body.  There  may  be  other  external  indications 
or  evidences  which  are  visible  signs  of  internal  injury.   Complaint  of 
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pain  is  not  a  visible  sign,  because  pain  yon  cannot  see;  complaint 
of  internal  soreness  is  not  such  a  sign,  for  that  you  cannot  see ;  but 
if  the  internal  injury  produces,  for  example,  a  pale  and  sickly  look  in 
the  face,  if  it  causes  vomiting  and  retching,  or  bloody  or  unnatural 
discharges  from  the  bowels;  if,  in  short,  it  sends  forth,  to  the  observa- 
tion of  the  eye,  in  the  struggle  of  nature,  any  signs  of  the  injary>— 
then  those  are  external  and  visible  signs,  provided  they  are  the  direct 
results  of  the  injury.  And  with  this  understanding  of  the  meaning 
of  the  policy,  and  upon  the  evidence,  you  will  say  whether,  if  Dr. 
Barry  was  injured  as  claimed,  there  were  or  were  not  external  and 
visible  signs  of  the  injury;  and  the  determination  of  this  point  will 
involve  the  consideration  of  the  question,  whether  what  are  claimed 
here  to  have  been  external  and  visible  signs  were,  in  fact,  produced 
by — were  the  result  of — the  injury,  if  any  was  sustained. 

The  next  question  is,  if  Br.  Barry  was  injured  as  claimed,  was  the 
injury  the  sole  or  proximate  cause  of  his  death  ?  Interpreting  and 
enforcing  the  policy  according  to  its  letter  and  spirit,  it  must  be  held 
that  if  any  other  cause  than  the  alleged  injury  produced  death  there 
can  be  no  recovery.  In  short,  to  entitle  the  plaintiff  to  recover,  you 
must  be  satisfied  that  the  alleged  injury  was  the  proximate  cause  of 
death.  Whether  a  cause  is  proximate  or  remote  does  not  depend 
alone  upon  the  closeness  in  the  order  of  time  in  which  certain  things 
occur.  An  efficient,  adequate  cause  being  found,  must  be  deemed 
the  true  cause,  unless  some  other  cause,  not  incidental  to  it,  but  in- 
dependent of  it,  is  shown  to  have  intervened  between  it  and  the  result. 
If,  for  example,  the  deceased  sustained  injury  to  an  internal  oi^n, 
and  that  necessarily  produced  inflammation,  and  that  produced  a  dis- 
ordered condition  of  the  injured  part,  whereby  other  organs  of  the 
body  could  not  perform  their  natural  and  usual  functions,  and  in  con- 
sequence the  injured  person  died,  the  death  could  be  properly  attrib- 
uted to  the  original  injury.  In  other  words,  if  these  results  followed 
the  injury  as  its  necessary  consequence,  and  would  not  have  taken 
place  had  it  not  been  for  the  injury,  then  I  think  the  injury  could  be 
said  to  be  the  proximate  or  sole  cause  of  death ;  but  if  an  independ- 
ent disease  or  disorder  supervened  upon  the  injury,  if  there  was  an 
injury, — I  mean  a  disease  or  derangement  of  parts  not  necessarily  pro- 
duced by  the  injury, — or  if  the  alleged  injury  merely  brought  into  ac- 
tivity a  then  existing  but  dormant  disorder  or  disease,  and  the  death 
of  the  deceased  resulted  wholly  or  in  part  from  such  disease,  then  it 
could  not  be  said  that  the  injury  was  the  sole  or  proximate  cause  of 
death. 

It  is  claimed  by  the  plaintiff  that  the  supposed  jar  or  shock  said  to 

have  been  produced  by  jumping  from  the  platform,  caused  some  dis- 
placement in  the  duodenum;  that  it  became  occluded;  that  there  was 
constriction  and  occlusion  of  that  intestine,  which  was  accompanied 
with  consequent  inflammation.  In  short,  that  the  deceased  had  duo- 
denitu  as  the  direct  result  of  the  alleged  original  injury,  and,  in  con- 
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sequence,  died.  This  contention  is  urged  upon  all  the  circumstances 
of  the  case,  and  upon  the  testimony  offered  by  the  plaintiff  tending  to 
show  the  symptoms  which  accompanied  the  last  sickness,  the  diagnO' 
BIS  of  the  case  made  by  attending  physicians,  and  the  alleged  develop- 
ments of  the  autopsy.  It  is  contended  in  behalf  of  the  defendant  that 
there  was  no  constriction,  occlusion,  or  inflammation  of  the  duodenum, 
that  the  deceased  did  not  have  duodenitis,  and  that  no  physical  injury 
is  shown  to  have  resulted  from  jumping  from  the  platform.  This 
claim  is  based  upon  the  contention  that  the  various  symptoms  mani- 
fested in  the  last  sicknesss  of  the  deceased  were  consistent  with  nat- 
ural causes, — with  some  undiscovered  organic  trouble,  not  occasioned 
by  violence  or  sudden  injury;  that  the  coneluaionB  of  the  physicians 
who  made  the  post  nuyrtem  examination  were  erroneous;  and  that  the 
microscopic  examination  of  the  parts  in  New  York  demonstrated  such 
alleged  error.  Concerning  the  microscopic  test  made  in  New  York 
by  Dr.  Carpenter,  the  plaintiff  ooniends  that  it  is  not  reliable  and 
should  not  be  accepted  for  reasons  urged  in  argument,  and  which  I 
need  not  repeat. 

Now,  between  these  conflicting  claims,  weighing  and  giving  due 
consideration  to  all  the  testimony,  you  must  judge.  If  the  deceased 
died  of  some  disease  or  disorder  not  necessarily  resulting  from  the 
original  injury,  if  there  was  an  injury,  then  the  defendant  is  not  liable 
under  this  policy;  but  if  the  deceased  received  an  internal  injury 
which,  in  dhrect  course  pipduced  duodenitia,  and  thereby  caused  his 
death,  then  the  injury  was  the  proximate  cause  of  death. 

Since  the  plaintiff  has  alleged  in  his  complaint  and  claims  that  the 
deceased  received  an  injury  in  the  duodenum,  I  am  asked  by  the  de- 
fendant's counsel  to  instruct 'you  that  if  the  deceased  did  not  die  of 
duodenitis,  or  if  you  should  find  that  the  alleged  jump  did  not  pro- 
duce or  result  in  a  stricture  of  the  duodenum,  then  your  verdict 
should  be  for  the  defendant.  This  instruction  I  must  decline  to  give, 
for  my  opinion  is  that  if  the  deceased  sustained  internal  injury  in  any 
part  of  his  body,  of  which  there  was  an  external  and  visible  sign,  and 
if  that  injury  was  effected  through  the  means  named  in  the  policy, 
and  if  such  injury  was  the  sole  or  proximate  cause  of  death,  then 
the  plaintiff  is  entitled  to  recover. 

As  I  once  had  occasion  to  observe  in  a  case  somewhat  similar  in 
general  character  to  this,  you  ought  not  to  adopt  theories  without 
proof,  nor  to  substitute  bare  possibilities  for  positive  evidence  of  facts 
testified  to  by  credible  witnesses.  Mere  possibilities,  conjectures,  or 
theories  should  not  be  allowed  to  take  the  place  of  evidence.  Where 
the  weight  of  credible  testimony  proves  the  existence  of  a  fact,  it 
should  be  accepted  as  a  fact  in  the  case.  Where,  if  at  all,  proof  is 
waifting,  and  the  deficiency  remains  throughout  the  case,  the  allega- 
tion of  fact  should  be  deemed  not  established. 

Now,  to  briefly  sum  up  the  case :  If  you  find  from  the  evidence 
that  the  deceased,  on  the  twentieth  day  of  June,  1883,  sustained  a 
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bodily  injury,  and  tljat  such  injury  was  effected  through  external, 
violent,  and  accidental  means,  and  was  one  of  which  there  was  an 
external  and  visible  sign,  and  that  the  injury  was  the  proximate  or 
sole  cause  of  death,  then  the  plaintiff  should  have  a  verdict  in  her 
favor.  If,  on  the  contrary,  you  find  either  that  the  injury  was  not  sus- 
tained, or  that,  if  it  was  sustained,  it  was  not  effected  through  exter- 
nal, violent,  and  accidental  means,  or  was  an  injury  of  which  there 
was  no  external  or  visible  sign,  or  that  it  was  not  the  proximate  or 
sole  cause  of  death,  then  your  verdict  should  be  for  the  defendant. 

Note.— The  cases  dted  by  connsel,  and  considered  by  the  court  on  the  trial 
of  this  case,  were  Whitehoase  v  VrateUn*  Ins.  Co.  7  liis.  Law  J.  28;  South- 
ard V.  Railioay  Pass.  Asntr.  Co.  Si  Conn.  £74 ;  A,  Lye  A  Aee.  Ins.  Co, 
V.  Burroughs,  69  Fa.  St.  43 ;  and  McCarthy  v.  TraveUra'  Ins.  Co,  8  Ins.  Law 
J.  208. 


Gentbt  and  others  v.  Supbeme  Lodge,  EinaHTB  of  Honob. 

{Circuit  Court,  D.  Indiana,   April  7, 188S.) 

Life  Insuraitce— Knights  of  Hohor— Chajsqing  Apfointicbst  of  Bsnepioubt. 
A  party  to  whom  a  benefit  certificate  has  been  issued  by  the  order  of  the 
Knightsof  Honor  may  revoke  the  appointment  of  the  beneficiary  named  therein, 
and  appoint  a  new  beneficiary,  to  whom  the  benefit  will  be  payable  on  hia  death, 
"  in  good  standing." 

At  Law. 

J.  E.  Williams,  for  plaintiffs. 
James  0.  Pierce,  for  defendant. 

Woods,  J.  The  plaintiffs  sue  upon  a  benefit  certificate  issued  by 
the  order  of  the  Knights  of  Honor,  in  1877,  to  John  P.  Gentry,  in 

which  it  was  stipulated  that  the  sum  of  $2,000*  should,  upon  his  death, 
in  good  standing,  be  paid  to  "such  person  or  persons  as  he  might  di- 
rect," and  upon  the  margin  of  which  certificate  he  directed  that  said 
sum  should  be  paid  to  his  wife  and  children,  who  are  the  present 
plaintiffs. 

Defendants'  answer  sets  up  the  charter  of  the  defendant  corpora- 
tion, granted  by  the  legislature  of  Kentucky,  and  the  constitutions 
and  by-laws  adopted  by  the  order,  and  shows  that  the  privilege  was 
reserved  to  Greutry,  not  only  to  nominate  a  beneficiary,  but  to  revoke 
said  nomination  and  change  the  beneficiary  at  pleasure ;  that  previ- 
ous to  his  death,  in  1881,  he  exercised  this  privilege,  surrendered  the 
benefit  certificate  now  sued  on,  and  applied  for  a  new  one,  which  was 
issued  to  him,  and  in  which  he  directed  that  his  benefit  be  paid  to 
Mrs.  Minnie  L.  Jones,  a  creditor  and  not  a  relative;  and  that  upon 
the  death  of  said  Gentry,  the  defendant  paid  the  said  snm  of  f  3,000 
to  said  Mrs.  Jones.  The  demurrer  filed  by  plaintiffs  to  this  answer 
raises  the  question  of  the  sufSciency  of  this  defense. 
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PlaintifFB*  oonnsel  relies  upon  the  grant  of  power  in  defendant's 
charter  to  establish  a  widows'  and  orphans'  benefit  fond,  from  which, 
in  case  of  the  death  of  a  member  who  has  complied  with  all  its  law- 
ful requirements,  "a  sam  not  exceeding  $5,000  shall  be  paid  to  hia 
family,  or  as  he  may  direct."  It  is  insisted  that  this  clause  of  the 
charter  establishes  the  family  of  the  member,  who  at  his  death  may 
fall  in  the  category  of  "widows  and  orphans,"  as  a  class  to  which 
tiie  member  is  limited  in  designating  his  beneficiary.  The  qnestion 
has  been  several  times  decided  by  other  courts,  under  this  and  simi- 
lar charters  or  constitutions,  and  it  has  been  held  that  the  words  "or 
as  he  may  direct,"  or  others  of  similar  import,  confer  npon  the  mem- 
ber a  general  power  of  designating  as  beneficiary  any  person  or  per- 
sons whom  he  may  choose.  In  the  opinion  of  the  court,  this  must 
be  regarded  as  the  correct  rule  for  the  present  case. 

The  defendant's  charter  was  so  construed  in  the  following-named 
eases,  in  which  certificates  of  membership  were  involved,  in  terms 
substantially  the  same  as  the  one  now  before  the  court :  Highland  v. 
Highland,  16  Ohi.  Leg.  News,  (III.)  273;  Tennessee  Lodge  t.  Ladd,  5 
Lea,  716;  Supreme  Lodge  v.  Martin^  12  Ins.  Law  J.  628. 

For  cases  in  which  the  unlimited  right  to  change  the  beneficiary 
has  been  conceded  to  the  members  of  other  mutual  benefit  societies, 
see  Durian  t.  Central  Verein,  7  Daly,  168;  Swift  t.  Conduetan'  Ass'n 
96  m.  809;  Splatvn  v.  Chew,  60  Tex.  533;  Hellenberg  v.  2.  0.  B.  B. 
94  N.  Y.  580;  Relief  Ass'n  v.  McAuley,  2  Mackey,  70. 

It  is  urged  that  the  courts  of  Kentucky,  in'  which  state  the  defend- 
ant was  incorporated,  have  taken  a  different  view  of  the  question.  It 
appears,  however,  that  there  is  no  real  conflict  of  authority.  The 
Kentucky  oases  in  which  it  has  been  held  that  the  member's  power 
of  appointment  is  limited  to  his  family,  or  to  some  portion  thereof,  as 
a  class,  are  cases  in  which  such  a  limitation  was  found  in  the  charter. 
Masonic  Ins.  Co.  v.  Miller's  Adm'r,  18  Bush,  489;  Weisert  v.  Muehl, 
5  Ky.  Law  Rep,  285;  HdUan  v.  Gardner,  Id.  857.  But  the  court  of 
appeals  of  Kentucky,  while  so  deciding,  recognises  the  principle  that 
in  these  mutual  benefit  societies,  the  member  may  have  as  broad  a 
range  of  choice  in  selecting  his  beneficiary  as  the  organic  law  of  his 
society  gives  him.  Van  Bibber's  Adm*r  t.  Van  Bibber,  14  Ins.  Law 
J.  290;  Duvall  v.  Goodson,  79  Ky.  224. 

It  results  that  the  appointment  of  the  plaintiffs  as  beneficiaries  un- 
der the  original  certificate  issued  to  Gentry  was  subject  to  revocation 
by  him,  and  that  the  appointment  of  a  new  beneficiary  and  the  pay- 
ment of  the  fund  to  her  did  not  violate  any  right  of  the  plaintiffs. 

The  plaintiffs  electing  to  offer  no  reply  to  the  defendant's  answer, 
defenduit  is  entitled  to  a  judgment  in  its  favor  on  the  answer. 
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CiiKYEiiAND  BoLUBa-li^iLZi  Go.  V.  Texas  &  St.  L.  Bt.  Co.- 
{C^reuU  Churt,  B.  D.  MiuourL   April  27,  ises.) 

Practice— Order  to  TxmmsH  List  of  Stockhohiers— Rev.  St.  Mo.  f  7S7. 

Wbere  a  creditor  of  a  corporation  has  obtained  jadgment  and  had  executkm 
issued  against  it,  and  the  execution  has  been  returned  nuUa  bona,  without  any 
demand  hftvini;  been  made  upon  the  officer  in  charge  of  the  company's  hooks, 
for  a  list  of  the  names,  places  of  residence,  etc. ,  of  the  stockholders  liable  for 
unpaid  balances  upon  their  stock,  this  court  will  Rot  nuke  a  peremptory  order 
on  such  officer  tcrf  Ornish  such  list. 

At  Law. 

FUJter  t£  RoweU  and  Ira  C,  Terry ^  tot  plaintiff. 
Phillips  d  Stewartf  for  defendant. 

Dyer,  Lee  dt  Elles,  Broadliead  Jt  Haemsler,  and  Boyle,  Adams  d  Sle- 
Keighan,  for  stockholders. 

Treat,  J,  On  application  of  plaintifiE  for  peremptory  order  on  J. 
W.  Paramore  and  A.  G.  Stewart,  respectively  president  and  secre- 
tary of  defendant  company,  to  furnish  a  list  of  the  names,  etc.,  of 
stockholders.  It  appears  from  the  records  in  the  case  that  no  de- 
mand iiad  been  made  by  the  marshal,  holding  the  execution,  for  such 
list.  There  is  a  recital  to  that  effect  in  the  application  of  February 
13th,  last,  for  a  rule  on  the  respondents,  but  there  is  no  retnm  on 
record  thereof.  Since  the  argument  on  this  motion  and  evidence  sub- 
mitted, a  return  of  the  execution  nulla  bona  has  been  filed.  The 
argument  before  the  court  proceeded  to  a  large  extent  as  if  no  such 
return  had  been  made.  It  now  appears  that  execution  was  duly  is- 
sued; and  indorsed  thereon  is  a  return  of  nvUa  bona,  January  12tb, 
last,  not  filed,  however,  until  the  twenty-fourth  inst.  'By  the  statutes, 
it  was  necessary,  as  preliminary  to  the  summary  proceedings  contem- 
plated against  stockholders,  that  execution  should  have  issued,  and  an 
order  of  court  had  against  the  stockholders,  respectively,  etc. 

Section  737,  Hev.  St.  Mo.,  requires  "the  clerk  or  other  officer  hav- 
ing charge  of  the  books  of  any  corporation,  on  demand  of  any  officer 
holding  any  execution  against  the  same,  shall  furnish  the  officer  with 
the  names,"  etc.  From  the  record,  the  officer  holdiug  the  execution 
in  this  case  never  made  the  demand  authorized  upon  either  of  the 
respondents.  This  proceeding  is  based  upon  the  fact  of  such  demand 
and  refnsal  to  comply  therewith.  As  no  such  demand  is  shown,  the 
rule  must  be  discharged.  The  evidence  sufficiently  discloses  that, 
under  the  requiremeats  of  law,  custody  of  the  stock-book  is  subject 
to  the  control  and  in  charge,  lawfully,  of  the  respondents.  Hence, 
if  the  demand  had  been  made  by  the  marshal  when  holding  the  exe- 
cution, and  they  had  failed  or  refused  to  comply  therewith,  a  per- 
emptory order  against  them  would  be  granted. 

1  Reported  by  Benj.  F.  Rex,  l^q.,  of  the  St  LouU  bar. 
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As  heretofore  stated,  the  plaintiff  had  no  right  to  institute  these 
iroceedings  in  the  nature  of  a  mandarnuB  .uniii  a  legal  demand  had 
een  made  by  the  marshal.   The  rule  is  discharged. 


United  States  v,  Bayaud  and  another. 

{Circuit  (huH,  S.  D.  2few  York.   January  22, 18S3.) 
Jriminal  Law  and  Procedche— Plea  op  QuiLTr— Inddcbmkhts  Held  Out  bt 

DiBTKIGT  ATTOKNBT — MoTION  TO  WITHDRAW  PlBA. 

On  examination  of  the  facts  in  this  oasa,  held,  that  motion  on  the  part  of  the 
defendants  fur  leave  to  withdraw  their  plea  of  guilty  as  indicted  should  not  be 
granted. 


Motion  to  Withdraw  Plea  of  Guilty. 
W.  P.  Fiero,  for  the  United  States. 
Benj^  F.  Tracy,  for  defendants. 

Benedict,  J.  This  is  a  motion  on  the  part  of  the  priBoners  above 
tamed  for  leave  to  withdraw  a  plea  of  guilty  made  by  jthem  on  the 
ifteenth  of  December  last,  or  for  a  postponement  of  sentence  until  a 
uture  day.  The  ground  upon  which  leave  to  withdraw  the  plea  is 
sked,  is  that  the  prisoners  were  induced  to  make  it  by  an  assurance 
u  the  part  of  the  district  attorney  in  respect  to  his  official  action, 
rhich  has  not  been  falfilled.  It  appears  that  at  the  October  term, 
S82,  four  indictments  were  found  against  the  prisoners  for  violations 
f  the  internal  revenue  laws.  Two  of  these  indictments  were  there- 
fter  consolidated  by  the  order  of  the  court.  At  the  December  term 
he  cases  were  npon  the  calendar  for  trial,  and  the  government  was 
eady  to  proceed  with  a  large  number  of  witnesses,  whereupon  the 
irisoners  asked  and  obtained  leave  to  file  a  plea  of  guilty  to  the  con- 
olidated  indictments,  and  such  plea  was  duly  entered.  This  action 
n  their  part  was  taken  upon  the  advice  of  intelligent  and  faithful 
ounsel.  who  had  represented  them  in  this  matter  from  the  l)eginning. 
^fore  the  entry  of  the  plea  of  guilty  it  was  nndorstood  between  the 
ounsel  for  the  prisoners  and  the  district  attorney,  that,  in  case  the 
lefendants  should  plead  guilty  to  the  consolidated  indictments,  the 
listrict  attorney  would  enter  a  nolle  prosequi  upon  the  other  two  in- 
iictments,  and  would  not  move  sentence  npon  the  consolidated  in- 
lictments  until  the  prisoners  had  an  opportunity  to  make  an  effort  to 
ffept  a  compromise  of  their  case  at  Washington.  In  pursuance  of 
his  understanding  the  plea  in  question  was  duly  entered,  and  the 
listrict  attorney  delayed  moving  for  sentence  until  the  January  term, 
;nd  until  he  had  been  officially  informed  by  the  commissioner  of  in- 
emal  revenue  that  the  prisoner's  offer  of  compromise  had  been  finally 
ejected,  and  that  no  other  offer  of  a  compromise  woald  be  entertained. 
T.33F,no.l4 — 40 
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He  now  moves  for  sentence,  and  the  prisoners  more  for  leave  to  with- 
draw their  plea  of  guilty. 

This  applicatioQ  is  made  in  behalf  of  the  prisoners  by  other  coun- 
sel than  the  advisers  of  the  plea,  and  {here  is  no  suggestion  from 
those  advisers  that  they  have  changed  their  opinion  in  regard  to  the 
truth  of  the  plea,  or  that  the  plea  wa«  made  under  any  misapprehen- 
sion or  mistake,  or  that  it  was  procured  by  the  district  attorney  or 
any  other  person;  but  it  is  said  by  one  of  the  advisers  of  the  plea 
that  the  defendants,  when  making  the  plea,  were  advised  by  their 
counsel  that  a  compromise  of  the  case  would  be  likely  to  be  effected 
with  the  department  at  Washington.  The  district  attorney  swears 
that  he  never  invited  the  defendants,  either  directly  or  indirectly, 
through  their  counsel  or  through  any  person  whatever,  to  make  a  plea 
of  guilty,  and  that  the  so^estion  of  such  a  plea  came  to  him  from 
the  defendants'  counsel,  without  suggestion,  promise,  or  inducement 
by  him. 

These  are  all  the  material  facts  disclosed  by  the  affidavits  that  have 
been  submitted  upon  this  motion.  The  affidavits  do,  however,  dis- 
close, in  addition,  that  the  prisoners,  in  pleading  guilty,  acted  under 
the  belief  that  they  would  be  able  to  effect  a  compromise  of  the  case 
at  Washington;  but  there  is  nothing  to  show  that  they  were  encour- 
aged in  that  belief  by  the  district  attorney,  whose  actions  in  the 
premises  were  confined  to  those  above  stated.  Upon  these  facts  it 
has  been  stoutly  contended  that  it  is  the  duty  of  the  court  to  per- 
mit a  withdrawal  of  the  plea.  Two  grounds  for  this  contention  are 
stated:  First,  that  the  district  attorney  has  failed  to  carry  out  the 
understanding  had,  by  omitting  to  enter  a  nolle  as  to  the  other  two 
indictments.  To  this  the  answer  is  that  the  district  attorney  an- 
nounces his  readiness  to  nolle  those  indictments  if  the  plea-  of  guilty 
stands,  and  the  authority  of  the  court  to  regulate  and  control  crim- 
inal prosecutions  before  it  is  sufficient  to  compel  a  withdrawal  oi 
these  indictments  in  case  of  a  failure  on  the  part  of  the  district  at- 
torney to  make  good  his  announcement.  State  v.  Graham^  25  Int. 
Kev.  Bee.  145.  The  remaining  ground  of  the  contention  in  behalf 
of  the  prisoners  is  that  they  were  induced  to  make  the  plea  by  the 
hope  of  benefit  to  accrue  to  them  thereafter  in  their  effort  to  effect  a 
compromise  with  the  department,  and  by  the  promise  of  the  district 
attorney  to  nolle  the  other  indictments.  The  practice  of  courts  in 
regard  to  the  plea  of  guilty  is  never  to  receive  such  a  plea  when  there 
is  probable  ground  to  believe  that  it  is  the  result  of  menace  or  duress, 
or  proceeds  from  weakness,  fear,  or  ignorance.  But  no  case  has  been 
cited,  nor  has  any  been  found,  where  the  discretion  of  the  court  has 
been  exercised  to  permit  the  withdrawal  of  a  plea  of  guilty  made  un- 
der the  circumstances  of  this  case.  Here  the  prisoners  are  intelli- 
gent men,  charged  with  defrauding  the  revenue,  fully  aware  of  the 
nature  of  the  charges  against  them,  and  of  the  meaning  and  effect  of 
their  plea  of  guilty.   They  made  this  plea  deliberately,  onderstand- 
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ng  that  sentence  would  follow  in  case  they  failed  to  effect  a  compro- 
nise  with  the  department;  and  in  making  it  they  acted  nnder  the 
idvice  of  intelligent  and  faithful  counsel,  who  now  make  no  claim  of 
nistake  or  misapprehension  either  on  their  part  or  on'  the  part  of  the 
msoners. 

It  is  not  pretended  that  the  district  attorney  represented  to  the 
irisoners  that  a  plea  of  guilty  would  aid  their  application  for  a  com- 
)romise,  nor  do  they  state  any  facts  calculated  to  create  a  belief  that 
heir  confession  is  untrue,  but  content  themselves  with  saying  that 
hey  are  not  guilty.  As  between  their  statement  in  their  plea  that 
hey  are  guilty,  and  their  present  statement  that  they  are  not  guilty, 
he  circumstances  nnder  which  the  two  statements  were  made  justify 
he  conclusion  that  the  plea  is  true  and  their  present  statement  un- 
xue.  The  careful  counsel  who  advised  the  prisoners  to  make  the 
)lea  express  no  doubt  of  it^  truth.  When  the  plea  was  made,  the 
prisoners  stood  face  to  face  with  the  prosecuting  officer  then  ready  to 
ry  them,  with  a  large  array  of  witnesses  in  attendance,  gathered 
rom  distant  points,  at  much  expense,  but  there  was  no  menace,  du- 
-ess,  or  influence  brought  to  bear  upon  them  by  him.  On  the  con- 
rary,  they  proposed  the  course  that  was  taken.  By  confessing  their 
ruilt  and  entering  their  eonfession  of  record  in  the  form  of  a  plea  of 
;nilty  they  induced  the  district  attorney  to  consent  to  nolle  the  other 
ndictments,  and  to  afford  them  an  opportunity  to  urge  a  compro- 
nise  before  the  department.  And  now,  because  the  ^strict  attorney 
rielded  to  Uieir  proposition,  they  claim  the  right  to  withdraw  their 
ionfession  and  compel  the  government  to  reassemble  the  witnesses 
ind  prove  their  gailt.  To  permit  snoh  a  proceeding  would,  in  my 
opinion,  give  sanction  to  an  abuse  of  the  forms  of  law.  There  was 
10  impropriety  on  the  part  of  the  district  attorney  in  giving  his  prom- 
se  to  noUe  the  other  indictments,  nor  did  his  promise  so  to  do  afford 
nducement  to  the  plea  of  guilty  of  such  a  character  as  to  make  it 
)roper  for  the  court  to  refuse  to  receive  it ;  and  the  prisoners  would 
lave  had  good  cause  of  complaint  if,  upon  this  ground,  the  court  had 
■ejected  their  plea  when  tendered,  and  compelled  a  trial  of  the  in- 
Uctments  before  the  jury.  If,  upon  the  facta,  it  was  incumbent  upon 
;he  court  to  receive  the  plea,  it  is  equally  incumbent  upon  the  court 
lot  to  permit  its  withdrawal  at  a  subsequent  torm,  after  the  witnesses 
lave  been  scattered,  and  the  ability  of  the  government  to  prove  its 
;ase  has  been  thereby  impaired.  Neither  was  there  any  undue  in> 
luence  on  the  part  of  the  district  attorney  because  of  his  promise  to 
lelay  moving  sentence,  in  order  to  afford  the  prisoners  an  opportu- 
lity  to  compromise  the  case.  The  statute  (Bev.  St.  §  8239)  per- 
nits  a  compromise  of  criminal  cases  of  this  character  to  be  made 
oy  the  commissioner  of  internal  revenue,  and,  while  any  considerable 
.apse  of  time  between  conviction  and  sentence  is  not  favored  by  the 
!Ourt,  an  agreement  to  give  the  prisoners  reasonable  delay,  in  order 
that,  if  so  advised,  they  might  endeavor  to  effect  a  compromise  with 
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the  department,  is  far  from  being  an  indacement  of  suoh  a  caaracter 
as  will  justify  the  court's  permitting  the  withdrawal  of  a  plea  of  guilty 
made  as  this  one  was  made.  I  find,  therefore,  no  ground  up^yc  which 
to  justify  granting  the  prisoners'  permission  to  withdraw  their  plea  of 
guilty.  As  to  the  remainder  of  the  application^  namely,  a  further 
postponement  of  sentence,  to  enable  the  prisoners  to  renew  their  ef- 
forts with  the  department  to  obtain  a  compromise,  the  official  an- 
nouncement of  the  department  that  no  further  application  for  com- 
promise will  be  entertained  shows  that  farther  delay  would  be  of  no 
avail. 

The  motion  is  aocordingly  denied. 


OSHSB  tf.  J.  B.  BXOELBB  SaDDLEBT  Go.' 
{(HrcuU  Oourt,  S.  D.  Miuouri.  Hay  18,  im.) 

Patents— HoBBB- CoLLABS. 

Letters  patent  No.  167,3S7,  issued  to  .Tolin  M.  Brlgrht,  for  an  **  Improvement 
In  horse-collars,"  TiHd  not  Infringed  by  a  BWeat-ctoth,  complied  of  a  eeriw  of 
detachable  sections. 

In  Equity. 

Paul  Bakewell,  for  complainant. 
W.  B.  Homer,  tot  respondent. 

Tbbat,  J.  The  Bright  patent,  No.  157,367,  December  1, 1874,  ia 
for  "a  horse-collar  eonsisting  of  a  frame,  combined  with  a  number  of 

detachable  pads,"  as  described  therein.  Pefendant  alleges  that  the 
same  was  anticipated  by  the  Meyer  patent,  No.  61,016,  January  8, 
1867,  and  the  Lovett  &  Lefevre  patent.  No.  133,786,  December  10, 
1872.  In  the  light  of  the  said  anticipatory  patents,  it  ia  more  than 
donbtfol  whether  the  Bright  patent  contained  any  novelty  of  inven- 
tion patentable  under  the  law,  unless  rigidity  of  frame  and  conse- 
quent absence  of  bames,  were  essential.  However  that  may  be,  it  is 
apparent  from  whatever  construction  may  be  put  on  the  Bright  pat- 
ent that  the  defendant  does  not  infringe  the  aame,  as  the  Bright  pat- 
ent is  for  a  "horse-oollar  with  detachable  pads"  arranged  as  in  his 
patent  described.  It  would  seem  that  his  patent  was  for  a  collar  ad- 
justed, as  by  him  speci&ed,  without  reference  to  hames.  Separable 
pads  were  provided  for  by  the  Meyer  and  Lovette  patents,  and  con- 
sequently in  the  state  of  the  art  there  was  no  room  open  for  inven* 
tion  unless  the  Bright  patent  was  designed  for  a  collar  to  which,  in 
the  absence  of  hames,  separable  pads  might  be  attached  by  buckles 
and  straps,  thereby  obviating  the  use  of  hames,  and  producing  a  new 

1  licported  by  Benj.  F.  Kex,  E»i.,  of  the  St.  Louis  bar. 
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ollar  with  pads.  This  proposition  is  not  urged,  because  the  defend- 
,nt  uses  no  such  collar. 

The  contention  on  the  part  of  the  plaintiff,  in  order  to  succeed, 
Qust  cover  all  use  of  detachable  pads,  or  sweat-cloths  with  detaeha- 
)le  pads,  made  so  as  to  relieve  sore  -or  gall  spots  on  the  neck.  Such 
ms  not  the  scope  of  the  Bright  patent,  or  if  it  had  been,  could  he, 
within  the  rales  of  the  patent  law,  have  blocked  th£  pathway  for  all 
ontrivances,  whereby  sach  beneficial  results  could  be  effected  ?  He 
anst  be  held  to  his  special  device  in  connection  with  a  horse-collar, 
.8  by  him  stated.  The  defendant  does  not  sell  any  such  horse-col- 
ar,  but  only  sweat-cloths  independeut  of  the  collar,  more  like  the 
leyer  and  Lovett  patents,  though  not  exactly  the  same  aa  either, 
lence,  without  formally  deciding  that  the  Bright  patent  is  void  for 
rant  of  novelty  and  patentability,  it  must  suffice  that  under  no  con- 
truction  of  the  Bright  patent  can  the  defendant  be  held  to  have  in- 
ringed  the  same. 

Bill  dismissed  with  costs. 


Teb  E.  Luokenbaok.^  • 
{(Xreutt  Court,  E.  D.  Sew  York.   July  2, 1684.) 

'do  wmi  DnGDOE  ra  Tow— Neot.iobnce  in  SrAnTma  Scddenlt. 

See  head-note  to  same  caso  in  the  district  court,  IS  Fed.  Ref.  924.   The  de- 
cision of  tlie  the  district  court  in  the  same  case  affirmed. 

In  Admiralty. 

Goodrich,  Deady  d  Plait,  for  libelants  and  appellees. 

Butler,  Stillman  dt  Hubbard,  for  claimants  and  appellants. 

In  this  case  the  court  (BiiATChfobDi  Justice)  made  and  filed  the  fol- 
owing  findings  of  fact : 

On  or  about  the  twenty-tbird  of  March,  1882,  the  libelants,  being  desirous 
if  sendingthe  dredge  Brooklyn  and  nine  scows  fromXew  York  to  Fall  river, 
mployed  the  steaoi-tugs  Cyclops  and  Edith  Beard  (the  latter  being  owned  by 
he  Iil>elan4^8)  to  tow  them  to  that  place.  On  the  twenty-fourth  of  March,  1882, 
he  Cyclops  became  disabled  by  an  accident,  and  the  tow  was  taken  into  Xew 
jODdon,  and  the  tug  E.  Luckenback  was  employed  by  the  libelants  to  con- 
iuue  the  towage  to  Fall  river  with  the  Edith  Beard.  The  E.  Luckenback 
irrived  at  New  London  about  half  past  3  o'clock  in  the  afternoon  of  the  tweuty- 
lighth  of  March,  1882.  The  dredge  was  about  65  feet  in  length  and  33  feet 
n  width.  Her  original  width  had  been  27  feet,  and  she  had  been  widened  by 
mntoons,  8  feet  in  width  being  built  on  each  si^de  of  her,  her  whole  length, 
jhe  was  of  the  same  width  her  whole  length,  and  drew,  as  she  was  loaded,  over 
L  feet.  At  her  stern  as  she  was  towed  the  timbers  did  not  extend  from  side 
<t  side,  but  the  pontoons  were  extensions,  fastened  to  the  side  of  the  dredge 
without  through  timbers.  In  the  extreme  outer  corner  of  each  pontoon  a  post 

iReportsd  by  B.  D.  k  Wyllyi  Benedict,  Esqs.,  of  the  New  York  bar. 
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of  yellow  pine,  18  inches  square,  was  set.  The  aide  timbers  and  planking,  and 
the  stiern  timbers  and  planking,  were  properly  secured  into  the  corner  posts. 
The  comer  posts  projected  above  the  deck  of  the  dredge.  The  construction 
of  the  dredge  was  not  unusual  or  improper,  and  the  dredge  was  capable  of 
standing  all  the  usual  risks  and  dangers  of  such  a  trip,  both  generally  and  in 
respect  to  the  corner  posts  and  the  use  to  which  they  were  put  on  the  occa- 
sion. 

In  the  dredge  were  an  engine  and  boiler  and  machinery  for  dredging.  The 
scows  were  from  50  to  60  feet  in  length,  and  were  chiefly  light.  When  the 
£.  Luckenback  arrived  at  New  London  she  found  the  tow  already  made  up. 
It  had  been  made  up  by  the  libelants  in  such  a  way  that  at  sea  the  dredge 
would  be  towed  ahead  of  the  scows,  and  the  scows  would  ride  in  single  61e 
behind  her.  From  each  of  the  corner  posts  of  the  dredge,  which,  as  she  was 
towed,  were  on  her  after  corners,  a  line  ran  to  the  forward  part  of  the  first 
scow  behind.  These  lines  were  about  60  feet  in  length,  and  similar  lines 
were  run  from  each  scow  to  the  next  succeeding  scow.  The  E.  Lucken- 
back took  the  dredge  and  scows  in  tow  by  putting  out  a  hawser,  which  be- 
longed to  the  E.  Luckenback,  of  about  100  fathoms  in  length,  to  the  starboard 
bitts  on  the  forward  end  of  the  dredge,  and  running  a  bridle  from  that  Imw- 
ser  to  the  port  bitts  of  the  dredge.  The  hawser  was  parceled  where  the 
bridle  crossed  it,  and  the  mode  of  towage  was  usual  and  proper.  The  Edith 
Beard  made  fast  along-side  of  the  dredge,  and  there  assisted  in  the  towage, 
leaving  her  position  from  time  to  time  for  the  purpose  of  keeping  the  scows 
in  line  and  transferring  men,  and  lengthening  the  lines  running  from  scow 
to  scow. 

The  tow  left  Kew  London  about  4  o'clock  p.  m.,  and  proceeded  without  acci- 
dent towards  Fall  River  until  midnight.  It  had  then  arrived  at  a  place  ofE 
Point  Judith.  Two  days  before  there  had  been  a  strong  southerly  and  east- 
erly gale,  which  had  raised  heavy  seas.  This  gale  had  been  followed  by  a 
shore  wind  from  the  north,  which  had  flattened  the  sea,  but  left  a  long  roll. 
The  sea  was  sufficiently  heavy  to  put  the  strength  of  the  dredge  to  the  proof, 
and  demonstrate  its  ability  to  endure  any  strain  to  which  it  could  be  properly 
subjected  on  the  occasion  in  question.  The  speed  which  the  E.  Luckenback 
made  with  her  tow  was  not  over  three  miles  an  hour.  "While  so  proceeding, 
the  hawser  between  the  tug  and  the  dredge  chafed  and  parted.  New  hawsers 
were  put  out  from  the  stern  of  the  tug  to  each  of  the  forward  corners  of  the 
dredge,  and  the  tug  thereupon  started  ahead  suddenly,  and  too  fast,  whereby 
the  scows,  whi<jh  had  drifted  into  great  confusion  on  the  port  side  of  the  dredge, 
were  rapidly  and  violently  swung  astern,  and  pulled  out  the  rear  corner  post 
of  the  dredge, — being  the  left-hand  orin-shoreone,  as  she  was  towed, — so  that 
she  sank  and  became  a  total  loss,  one  man  of  her  crew  being  drowned.  The 
damage  occurred  through  such  negligence  of  the  tug,  and  witl^out  the  fault 
of  the  libelants.  The  amount  of  the  damage  is  that  reported  by  tlie  commia- 
sioner  in  tlie  district  court. 

On  the  foregoing  facts  I  find,  as  conclusions  of  law,  that  the  tug  is  respon- 
sible for  the  damage,  and  that  the  libelants  are  entitled  to  a  decree  for  813,- 
210.35,  with  interest  from  March  28, 18B2,  and  their  costs  in  ttie  district  court, 
taxed  at  $771.05,  and  their  costs  in  tliis  court  to  be  taxed. 

AooompanyiDgthe  foregoing findioge  was  the  following  opinion: 
Blatchfobd,  Justice.  The  reasonings  and  views  and  eonclusions  of 
the  district  judge  in  his  opinion  are  satisfactory  to  me,  and  nothing 
is  needed  to  add  to  their  force.  The  new  evidence  on  appeal  does 
not  famish  ground  for  a  different  result.  The  damages  fixed  in  the 
district  eoart  seem  to  be  proper. 
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&DDIGKB  r.  Thbeb  Hundbed  and  Fifty-Foub  Tons  Gbude  Kainzt.^ 

Thb  Cabl.^ 
{Dittriet  Oottrt,  8.  D.  New  Torh.    Uareh  22, 1885^ 

,  Demurrage — Cdbtom — Uibchargb  into  Lightehb — False  Notice — Reasok- 
ABLK  Diligence. 

It  is  ibe  usage  io  the  port  of  New  York  for  ships  loaded  wilh  kaioit  to  dis- 
charge  loto  lighters.  UDder  this  usage  it  is  the  ship's  duty  to  wait  for  lighters 
a  reasooable  time  before  discharging  ou  the  dock.  The  master  of  the  ship  Cioo- 
patra,  loaded  with  kainit,  sent  woi^  to  the  consieneea  on  January  11th  that 
the  ship  was  at  the  dock  ready  to  discharge,  and  requested  lighterd  to  be  sent 
at  once.  She  did  not  teach  the  dock  till  the  mornins  of  the  12i^,  which  was 
Haturday.  Ko  lighter  was  sent  till  the  15th.  The  ship  claimed  demurrage  for 
the  12th  and  the  14th.  The  consijcnees  claimed  that  she  was  discharged  in 
a  reasonable  time.  Held,  that  false  notice  of  readiness  to  discharge  was  no 
notice,  and  therefore  the  ship  was  not  entitled  to  demurrage  for  the  12th.  But 
the  notice  was  sufficient  to  have  enabled  the  coDsiguees  to  have  a  lighter  along- 
side oa  the  14th,  and  therefore  the  ship  was  entitled  to  demurrage  for  that  day. 
Bdd,  aUo,  that,  under  the  usage  to  discharge  into  lighters,  the  ship  had  a  right 
to  dumand  that  lighters  shall  be  brought  along-side  with  reaaoDable  diligence, 
and  to  receive  aboard  as  fast  as  tbe  ship  can  dellTer,  in  the  absence  of  special 
cinmniBtftnces  preventing;  no  fixed  rate  of  tons  per  day  being  obligatory. 
.  Bake — Discharge  on  Dock  xs  Absence  op  Lighter — Liabilitt  Theretob 
—Custom. 

The  ship  Carl,  loaded  with  kainit,  began  to  discharge  into  lighters.  Having 
filled  one  lighter  at  12  m.,  and  no' other  being  then  aloug-side,  she  began  at  2  P. 
K.  to  discharge  on  the  dock.  Another  lighter  came  ibie  next  morning.  Hdd 
that,  in  view  of  the  absence  of  any  fixed  usage  to  diacharge  a  particular  num- 
her  of  tons  per  day,  the  ship  had  no  right  to  begin  to  discharge  on  tbe  dock 
without  reasonable  and  timely  notice  of  her  intention;  and  that  the  slight  de- 
lay in  the  coming  of  the  second  lighter  did  not  justify  the  Carl  in  discl^rfi^ng 
on  the  dock ;  and  that  the  consignee  was  entitled  to  recover  the  extra  expense 
thereby  occasioned  him. 

Demurrage. 

Hill,  Wing  £  Shotidy,  and  H.  Putnam,  for  libelants. 
WUcox,  Adams  <&  Maeklin,  for  claimantB. 

Bbown,  J.  The  libelant,  Addicks,  olaims  two  days'  demurrage  for 
be  detention  of  tbe  ship  Cleopatra,  during  Saturday  and  Monday» 
anuary  12,  and  14, 1884,  in  discharging  some  kainit,  part  of  the  cargo 
if  the  ship.  Tbe  ship  arrived  in  New  York  on  tbe  seventh  of  January, 
oaded  with  petroleum  barrels  above,  and  kainit  (resembling  salt) below. 
Hbe  ship  was  required  by  the  charter  to  go  to  two  different  wharves 
o  discharge.  The  bills  of  lading  required  each  consignee,  upon  ar- 
ival  of  tbe  ship,  to  give  immediate  notice  of  the  dock  to  which  she 
iboald  go,  in  order  to  deliver  tbeir  respective  portions  of  the  cargo, 
nie  claimant,  accordingly,  whose  cargo  was  at  the  bottom,  gave  no- 

1  These  were  two  distinct  cases,  but  as  the  principles  involved  were  similar,  and 
he  same  proctors  appeared  in  both  cuses,  only  one  opinion  was  written.  In  each 
ase  there  vas  delay  in  getting  lighters  along-side  vessels  which  were  ready  to  dls- 
harge.  The  Cleopatra  waited  for  the  lighters  before  discharging,  and  then  libeled 
he  cargo  for  demurrage.  The  Carl  did  not  wait  forthe  lighters,  butdlsi^iged  on 
he  dock,  and  was  Ub»cd  for  the  extra  expense  occasioned  thereby. 
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tice  on  the  8fch,  the  day  after  her  arrival,  that  the  ship  should  go 
MerohantB'  stores.  The  evidence  sho^vs  that  the  custom  of  the  pc 
is  for  kainit  to  be  discharged  in  lighters,  or  in  schooners,  along-sit 
the  ship,  except  occasionally  when  it  is  directed  to  be  put  on  the  doi 
in  order  to  be  stored.  This  usage  has  grown  out  of  the  commerci 
necessity  arising  from  the  fact  that  kainit  is  perishable  cargo,  needii 
protection  from  rain,  snow,  and  dampness;  and  also  because  it 
cheap  for  its  bulk  and  weight,  necessitating  economy  in  handling, 
discharge  into  lighters  or  schooners  subserves  these  ends.  The  corr 
spondence  of  the  parties  shows  that  it  was  understood  in  this  ca 
that  the  kainit  was  to  be  discharged  along-side  into  lighters,  as  custoi 
ary.  On  Friday,  the  11th,  the  claimants  received  notice  from  tl 
captain,  and  also  from  the  ship's  agents,  that  the  ship  was  ready 
discharge  at  Merchants'  stores,  and  they  requested  lighters  at  one 
On  sending  to  the  place  of  discharge  the  respondents  found  that  tl 
ship  had  not  arrived  there.  The  next  morning,  (the  12th,)  at  a  litt 
before  9  o'clock,  an  agent  of  the  claimants  again  went  to  Mercbani 
stores,  and  found  that  the  ship  still  bad  not  arrived.  Two  lette 
subsequently  passed  between  the  claimants  and  the  ship's  agents  c 
the  same  day;  the  one  complaining  of  false  notices,  and  the  other  a 
Buring  the  claimants  that  the  ship  was  then  actually  at  Merchant 
stores.  On  further  inquiry  this  was  found  to  be  the  fact.  She  a 
rived  there  between  9  and  10  on  Saturday,  the  13tb.  No  schoon< 
was  sent  by  the  claimants  along-side  until  Tuesday  morning,  the  15ti 
when  the  discharge  was  immediately  commenced,  and  completed  c 
the  IStb,  at  3  p.  u.  The  libelant  claims  demurrage  for  two  day 
the  12th  and  the  14th.  The  claimants  contend  that  the  ship  wf 
discharged  within  a  reasonable  time,  and  that  no  demurrage  can  I 
justly  allowed. 

1.  The  time  and  mode  of  discharge,  not  being  provided  for  by  tb 
bill  of  lading,  must  be  governed  by  the  usages  of  tbe  port,  the  agrei 
ment  of  the  parties,  or  tbe  rule  of  reasonable  diligence.  Tbe  usage  i 
deliver  kainit  into  lighters  or  schooners  along-side  is,  in  this  case,  g 
clearly  proved,  except  when  specially  directed  otherwise  for  the  pui 
poses  of  storage,  as  to  form  one  of  the  obligations  of  the  ship  tbs 
she  could  not  disregard  without  justifiable  cause.  The  mere  afasenc 
of  lighters  at  the  moment  the  ship  arrives  at  her  dock,  furnishes,  there 
fore,  no  warrant  for  an  immediate  discha^e  of  tbe  cargo  upon  th 
wharf.  Her  obligation  to  discharge  according  to  the  established  aaag 
of  the  port  is  an  implied  part  of  her  contract.  In  such  a  case  sh 
cannot,  at  her  master's  option,  discharge  upon  the  dock,  except  upoi 
the  refusal  of  the  consignee  to  receive,  or  upon  such  unreasonabl 
delay  as  is  tantamount  to  a  refusal;  and  if  for  such  a  cause  th 
vessel  does  discbarge  upon  the  dock,  she  does  it  under  tbe  genera 
authority  of  the  master,  who  is  bound  in  such  a  case  to  make  provie 
ion  for  the  safety  of  the  cargo,  and  to  give  due  notice  to  tbe  consignee 
For  any  ordinary  detention  through  want  of  lighters  she  must  lool 
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to  the  consignee  and  the  cargo  for  damages  la  the  nature  of  demur- 
rage.  In  the  case  of  tbe  Carl,  the  delay  of  a  few  hours  in  getting  a 

second  schooner  along-side  was  no  such  delay  as  warranted  the  ship 
to  begin  to  discharge  on  the  dock;  and  the  extra  expense  caused 
thereby  must  therefore  be  borne  by  the  ship.  The  Mary  E.  Taber, 
1  Ben.  105. 

2.  Tbe  evidence  is  not  sufficient  to  establish  any  definite  custom 
or  usage,  as  between  the  ship  and  the  lighters,  in  respect  to  tbe  num- 
ber of  tons  of  kainit  that  shall  be  discharged  per  day;  or  any  fixed 
time  within  which  such  a  cargo  must  be  unloaded.  The  only  rule, 
therefore,  that  can  be  applied,  in  tbe  absence  of  any  provision  on  that 
point  in  the  bill  of  lading,  is  that  of  reasonable  diligence.  To  require 
at  tbe  consignee  more  than  this,  would  be  to  allow  to  the  ship  all  the 
benefits  of  a  contract  for  "quick  dispatch,"  when  the  bill  of  lading  con- 
tains no  such  stipulation.  Fish  v.  One  Hundred  and  Fifty  Tons  Brown 
Stone,  20  Fed.  Rep.  202,  203;  One  Hundred  and  Seventy-Jive  Tons  of 
Coal,  9  Ben.  400,  402 ;  Coombs  v,  Nolan,  1  Ben.  301 ;  Henley  y.  Brook- 
lyn, etc.,  8  Ben.  471.  , 

The  obligation  to  use  reasonable  diligence  applies  equally  in  pro- 
viding lighters  or  schooners  for  the  receipt  of  the  cargo  according  to 
custom,  and  to  the  rate  of  discharge  after  the  lighters  are  along-side. 
In  receiving  the  cargo  there  is  little  to  be  done  on  board  the  lighter 
or  schooner  except  to  trim  the  cargo  as  taken  aboard, — usually  a  very 
slight  labor.  The  chief  work  in  such  a  mode  of  discharge  is  upon  the 
discharging  vessel,  and  the  amount  that  may  be  discharged  depends 
upon  a  variety  of  circumstances;  such  as  the  number  of  men  and 
horses  employed ;  whether  the  crew,  or  stevedores,  are  used;  and  upon 
the  condition  of  the  cargo,  whether  loose,  or,  as  sometimes  happens,  so 
caked  as  to  require  to  be  dug  out  with  a  pick.  Practically,  therefore, 
the  rate  of  discharge  depends  upon  the  discharging  ship,  and  it  would 
be  an  unreasonable  rule  that  should  limit  tbe  ship  as  to  the  amount 
that  she  might  discharge  per  day,  when  all  that  she  could  discbarge 
might,  without  any  inconvenience  to  the  lighter  or  schooner,  be  re- 
ceived by  the  latter.  The  evidence  before  me  in  this  case,  as  well  as 
in  other  cases,  shows  that,  with  an  ordinary  complement  of  men  and 
one  horse,  from  60  to  70  tons  will  usually  be  discharged  per  day;  with 
additional  men  and  two  horses,  from  100  to  150  tons,  though  the  lat- 
ter is  very  rarely  reached.  The  rule  adopted  by  the  maritime  ex- 
Bbange,  of  60  tons  per  day  for  cargoes  of  salt,  iron,  and  sulphur,  rep- 
resents very  nearly  an  ordinary  single  team's  work.  It  is  but  reason- 
able diligence,  however,  on  the  part  of  the"lighter  in  such  cases  to 
receive  whatever  the  ship  can  offer.  The  ship  may,  therefore,  right- 
Fully  demand  of  the  lighter,  while  along-side,  that  she  shall  receive 
as  fast  as  the  ship  can  deliver,  unless  there  be  some  special  circum- 
stances, such  as  ice,  for  instance,  to  interrupt  the  usual  changes  in 
the  lighter's  position;  and  such,  from  the  testimony  of  several  wit- 
nesses, it  would  seem,  has  been  the  practice.    I  cannot  sustain,  there- 
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fore,  the  oontention  that  any  fixed  number  of  tons  per  day  Bhall  be 
taken  as  an  average  by  which  to  determme  what  is  reasonable  dili- 
gence in  receiving  the  oargo^  as  respects  the  whole  period  froin  the 
time  the  ship  is  ready  to  discharge. 

In  procuring  lighters  the  consignee  of  part  of  a  cargo  is  bound  to 
reasonable  diligence  only.  Higgim  r.  U.  S.  Mail,  etc.^  8  Blatchf.  282; 
Coohbs  V.  Nolatif  7  Ben.  301;  Henley  v.  Brooklyn^  etc.^  8  Ben.  471; 
S.  C.  14  Blatohf.  522;  Finney  Grand  Trunk,  etc,  14  Fbd.  Bbp.  171. 
He  is  entitled  to  reasonable  notice  (which,  by  the  usnal  custom,  is  at 
least  24  hours)  of  the  time  when  the  ship  will  be  ready  to  discharge, 
in  order  to  make  his  arrangements  to  have  a  lighter  or  schooner  along- 
side.  After  this,  he  should  have  additional  lighters  on  hand  for  the 
use  of  the  discharging  ship  without  delay,  unless  the  absence  of  light- 
ers is  further  excused  by  reasonable  cause.  Since  a  considerable 
difference,  however,  may  exist  in  the  rate  of  the  ship's  discharge, 
dependent  entirely  on  her  own  option,  it  is  clear  that  if  additional 
lighters  are  required,  a  slight  delay  in  bringing  a  second  lighter  along- 
Bide,  owing  to  a  rapid  discharge  by  the  ship,  dannot  be  deemed  neg- 
ligence in  the  consignee  unless  timely  notice  is  given;  and  where 
inability  to  furnish  lighters  without  delay  is  proved,  notwithstanding 
the  exercise  of  all  reasonable  diligence  to  obtain  them,  the  ship  has 
no  claim,  in  the  absence  of  any  specified  lay  days,  and  where,  as  in 
this  case,  there  is  no  custom  nor  stipulation  fixing  the  rate  of  dis- 
charge. Postlethwaite  v.  Freeland,  5  App.  Gas.  599,  and  Coombg  t. 
Nolan,  supra. 

The  false  notice  given  on  the  11th  I  must  treat  as  no  notice,  and 
therefore  exclude  any  claim  for  the  12th.  The  notice  was  sufficient 
to  require  the  claimants  to  have  a  lighter  or  schooner  along-side  on 
Monday,  the  14th,  and  the  evidence  does  not  show  a  sufficient  legal 
excuse  for  one  not  being  sent  there  by  that  time.  If  the  Fannie 
Brown,  on  which  the  Mbelants  relied  to  take  this  kainit,  was  free  on 
Saturday  the  12th,  there  is  no  sufficient  reason  why  she  should  not 
have  proceeded  at  once  to  take  the  Cleopatra's  cargo ;  and  if  she  was 
blocked  up  on  Saturday,  there  was  sufficient  time  for  the  claimants 
either  to  have  got  her  clear,  or  to  have  procured  another  schooner  for 
Monday  morning.  In  the  case  of  Addicks,  therefore,  I  hold  the  libel- 
ants entitled  to  one  day's  demurrage,  for  which  a  decree  may  be  en- 
tered with  costs;  in  the  case  of  The  Carl,  the  libelant  is  entitled  to 
$65,  with  interest  and  costs. 
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The  Shady  Side.* 
The  Mobrisania.' 
[Ditiriet  Court,  E.  D.  Hew  York,  Norember  13,  1884.) 

1.  Wharfage— State  Statute— Dbmand—Doitblk  Whahfaob. 

The  statute  of  the  state  of  Hew  York  (L&ws  1877,  o.  315}  provides  that  douhle 
wharfage  inaj  be  recorered  by  a  wharfinger  from  a  vessel  whtch  leaves  tha 

Sier  without  paying  wharfage.  Held,  that  to  entitle  the  wharflnger  to  such 
onblo  wharfage  under  that  atatule,  there  must  be  proof  of  a  demand  of  single 
wharfage  before  the  vessel  departs  from  the  pier,  though  the  statute  does  not 
require  the  demand  to  be  made  at  the  TesseL 

2.  Sakk — Statutort  Lies — liiMrrATioN. 

A  lien  created  by  a  state  statute,  which  fixes  no  limit  oi  timn  within  which 
the  lien  must  be  enforced,  is  not  lost  by  delay. 

3.  SAiiE— Pleading— Laches. 

The  defense  that  s  lien  has  been  lost  by  laches,  if  not  pleaded,  must  be  ex- 
eluded.  The  decision  in  TheSi^nee$ea  T.  9  iten.  31,  modified. 

In  Admiralty. 

A,  d  C.  Van  Santvoord,  for  libelant. 
jT.  C.  CroHin,  for  olaimant. 

Benedict,  3.  These  actions,  which  ;were  tried  together,  are  to  en- 
force a  lien  upon  the  ressels  proceeded  against  reBpectively  for  wharf- 
age. 

One  question  presented  is  whether  the  libelant  is  entitled  to  re- 
cover wharfage  at  doable  rates  by  virtue  of  the  law  of  the  state,  (chapter 
315,  Laws  3877,)  notwithstanding  the  conceded  fact  that  no  demand 
for  the  single  wharfage  due  was  made  prior  to  the  vessels'  leaving  the 
whbf  f.  Upon  this  question  this  court  is  asked  to  reconsider  the  opin- 
ion expressed  in  the  case  of  The  Francetca  T.  9  Ben.  34,  where  it  was 
said  that  a  demand  of  the  single  wharfage  due,  made  of  the  owner, 
consignee,  or  a  person  in  charge  of  the  vessel,  at  the  vessel  and  be- 
fore she  leaves  the  pier,  was  necessary  to  entitle  the  wharfinger  to 
collect- double  wharfage.  I  have  accordingly  again  considered '  the 
question,  but  am  unable  to  see  how  the  statute  can  be  so  construed 
as  to  entitle  a  wharfinger  to  recover  donble  wharfi^  without  proof  of 
the  demand  of  the  single  wharfage,  made  before  the  vessel  departs 
from  the  wharf,  of  the  owner  or  the  consignee  of  the  vessel,  or  at  the 
vessel  of  the  person  in  charge  thereof  at  the  time  of  the  demand. 

In  the  opinion  delivered  in  the  ease  of  The  Franciaea  2\  it  is  said 
that,  in  order  to  recover  double  wharfage,  demand  of  single  wharfage 
must  be  made  at  the  vessel  of  the  owner,  consignee,  or  person  in  charge; 
but  this  was  inaccurate.  The  demand  of  single  wharfage  due  must  be 
made  of  the  owner,  the  consignee,  or  the  person  in  charge  of  the  ves- 
sel; but  the  statute  does  not  require  the  demand  to  be  made  at  the 
vessel.   With  this  exception,  the  opinion  delivered  in  the  case  of  The 

>  Reported  by  R.  D.  &  Wyllya  Benedict,  Esqe..  of  the  New  York  bar. 
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Francisca  T.  states  what  seems  to  me  the  correct  constraotion  to  be 
given  the  statute. 

The  argument  in  opposition  to  this  oonstruotion  is  that- the  single 
wharfage  does  not  become  due  antil  the  vessel  has  left  the  wharf,  and 
a  lawful  demand  prior  to  the  departure  of  the  vessel  is  for  this  rea- 
son impossible,  and  also  for  the  further  reason  that  the  wharfinger 
has  no  means  of  knowing;  when  the  vessel  intends  to  leave,  and  the 
amount  of  single  wharfage  to  be  demanded  cannot  be  known  prior  to 
the  vessel's  departure. 

But  the  statute  must  be  presumed  to  have  been  passed  in  view  of 
the  well-known  practice  to  collect  wharfage  at  the  wharf  by  a  person 
then  present  for  the  purpose,  who,  by  observation  and  inquiry,  learns 
the  time  when  each  vessel  intends  to  depart,  and  collects  the  wharf- 
age of  each  vessel  as  the  vessel  is  about  to  leave.  No  real  difficulty 
is  found  in  making  out  and  presenting  a  proper  bill  for  wharfage  prior 
to  the  vessel's  departure.  . 

The  object  of  the  provision  in  the  statute  respecting  double  wharf- 
age was  to  induce  the  payment  of  wharfage  when  so  demanded.  This 
customary  demand  of  single  wharfage,  substantially  contemporaneous 
with  the  departure  of  the  vessel,  is  the  demand  referred  to  in  the  stat- 
tnte  where  it  says  every  vessel  that  shall  leave  a  wharf  without  first 
paying  the  wharfage  after  being  demanded,  shall  be  liable  to  pay 
double  wharfage.  No  other  construction  can  be  given  the  statute  with* 
out,  as  it  seems  to  me,  doing  violence  to  the  language  employed.  I 
am  therefore  of  the  opinion  that  the  libelant,  having  failed  to  prove  a 
demand  of  single  wharfage  before  the  vessels  left  the  wharf,  cannot 
recover  double  wharfage. 

The  question  remains  whether  single  wharfage  can  bo  recovered. 
The  ground  here  taken  in  defense  is  that  the  liens  have  been  lost  by 
laches.  But  no  such  defense  if=  set  np  in  the  answer,  and  it  must 
therefore  be  excluded.  The  Swallowt  Oloott,  S84.  Aside  from  the 
absence  of  any  averment  of  laches  in  the  pleadings,  it  would  seem 
^ha^  a  lien  created  by  a  statute  of  the  state  which  fixes  no  limit  of 
time  within  which  the  lien  must  be  enforced,  is  not  lost  by  delay. 
Limitations  declared  by  statutes  creating  liens  for  repairs,  etc.,  and 
made  dependent  on  the  movements  of  the  vessel,  are  recognized  and 
enforced  by  courts  of  admiralty,  and  any  limitation  made  by  such 
statute  to  depend  upon  lapse  of  time  would  no  doubt  be  recognized  and 
enforced  by  admiralty  courts.  Upon  the  same  principle  these  courts 
must  recognize  and  give  effect  to  the  absence  of  such  a  limitation 
from  the  statnte. 

My  conclusion,  therefore,  is  that  the  libelant  is  entitled  to  recover 
against  the  above-named  vessels,  respectively,  single  wharfage,  at  the 
rate  prescribed  by  the  statute  of  the  state,  for  the  time  such  vessel 
lay  at  the  libelant's  wharf.  The  amount  can  doubtless  be  agreed 
upon.   If  not,,  let  there  be  a  reference. 
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The  Mart  Bbadford.* 
{OirmU  Court,  E.  D.  New  York.   July  16, 1884.) 

JnJ»  OF  Lading — iNDOR&EUEirr  for  Value — Mastkr'b  Copt — Delivery  of 
Cargo. 

The  decree  of  the  district  court  iu  the  same  case  (18  Fbd.  Ksp.  affirmed. 
In  Admiralty. 

F.  E,  i£  A.  Blackwell,  for  libelant. 

Beebe  dt  Wilcox,  for  claimants. 

Blatchford,  Justice.  In  this  case  I  find  the  following  facts: 
The  agent  of  the  owners  of  the  schooner  Mary  Bradford  chartered  her  to 
iVilliam  L.  Carbin,  of  New  York,  for  a  voyage  from  New  York  to  Nickerie, 
ind  back  to  New  York,  by  the  charter-party,  dated  September  12,  1881,  of 
vhich  a  copy  is  set  forth  in  the  apostles.  D.  C.  Cobb  was  the  master  of  said 
«hooner.  William  h.  Carbin  shipped  on  her  from  New  York  a  cargo  con- 
Igued  to  bis  brother  R.  J.  Carbin  at  Nickerie.  William  L.  Carbin  directed 
he  master  to  follow  the  instructions  of  B.  J.  Carbin  on  the  arrival  of  the  ves- 
icl  at  Nickerie.  Bills  of  lading  were  signed  in  New  York  by  the  master  for 
he  cargo  shipped  by  the  vessel  to  Nickerie.  When  she  arrived  at  Nickerie, 
he  master  discharged  the  cargo.  He  then  received  on  board  of  the  vessel 
torn  R.  J.  Carbin  the  merchandise  covered  by  the  bill  of  lading,  libelant's 
Sxhibit  A,  dated  November  24,  1881,  of  which  a  copy  is  set  forth  in  the  apos- 
les.  This  cargo  being  on  board,  the  master  signed  a  set  of  four  bills  of  lading 
or  it,  all  of  the  tenor  of  said  Exhibit  A.  Tliree  of  these  he  delivered  to  K. 
F.  Carbin,  and  one  he  kept  himself.  This  last-named  bill  of  lading  was  the 
'aiptain's  copy,"  and  was  understood  by  R.  J.  Carbin  and  by  the  master  to  be 
;uch.  When  such  captain's  copy  was  so  left  with  the  master,  no  instructions 
vere  given  to  him  in  respect  to  it.  R.  J.  Carbin  took  the  said  three  bills  of 
ading,  and  before  the  vessel  sailed  from  Nickerie,  hypothecated  them  with 
he  libelant  as  collateral  security  for  the  payment  of  the  sum  of  $4,800.  or  its 
equivalent  in  Dutch  money,  and  duly  indorsed  said  bills  of  lading  over  to  the 
ibelant,  and  received  from  it  said  sum  of  money.  In  the  bills  of  lading  in 
he  hands  of  the  libelant,  the  words  "as  per  charter-party"  appear  written  be- 
tween the  words  "said  produce"  and  the  words  "with  primage,"  as  in  libel- 
Lnt'8  Exhibit  D  in  the  apostles,  which  words  are  not  in  said  libelant's  £x- 
libit  A. 

The  libelant  was  and  is  a  foreign  corporation,  duly  organized  and  existing 
rarsuant  to  a  charfcer  and  under  the  laws  of  the  kingdom  of  the  United  Neth- 
irlands.  At  the  time  of  the  receipt  by  B.  J.  Carbin  of  the  said  sum  of  94,800, 
>r  its  equivalent  In  Dutch  money,  to-wit,  November  29, 1881,  he  drew  three 
lills  of  exchange  In  a  set  ^rst.  second,  and  third)  upon  his  brother  William 
Carbin  of  the  tenor  of  Exhibit  No.  1,  annexed  to  the  deposition  of  Arend 
t'Angremond,  in  the  apostles;  and  also  executed  and  delivered  to  the  libelant 
i  paper  writing,  dated  November  29,  1881,  a  correct  translation  of  which  is 
ontained  in  libelant's  Exhibit  F  in  the  apostles.  The  libelant  duly  trans- 
nitted  two  of  said  bills  of  exchange  and  two  of  said  bills  of  lading  to  its 
igent  in  the  city  of  New  York,  wlio  received  them  December  28,  1881.  On 
December  29, 1881,  one  of  said  bills  of  exchange  was  duly  accepted  in  writ- 
ng  by  the  drawee,  William  L.  Carbin.  It  fell  due  March  2,  1882.  On  the 
lighteentJi  of  December,  1881,  the  said  vessel  arrived  at  the  port  of  New 
fork,  from  Nickerie,  and  thereupon  B.  J.  Wenberg,  the  agent  of  the  vessel, 

>%ep«vt«d  b7  B.  D.  fc  Wylljs  Benedict,  Kiqt.,  of  the  New  York  bar. 
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with  the  knowledge  of  her  said  master,  took  from  the  papers  of  the  vessel  the 
Brtid  "captain's  copy"  of  the  bill  of  lading,  and  delivered  the  same  to  the  said 
William  L.  Carbin;  the  said  Wenberg  then  knowing  that  the  said  copy  was 
the  "captain's  copy, "  and  the  said  William  L.  Carbin,  before  the  twenty-eighth 
of  December.  1881.  received  under  the  said  "captain's  copy"  the  merchandise 
named  therein,  from  the  said  vessel  and  the  said  master.  None  of  the  said 
bills  of  exchange  have  ever  been  paid,  or  any  part  thereof. 

The  said  agent,  in  New  York,  of  the  libelant  learned  on  the  twenty-nintb 
of  December,  1881,  that  said  cai'go  had  been  delivered  to  William  L.  Carbin, 
and  thereupon,  by  the  first  opportunity,  communicated  that  information  to 
the  libelant  at  Paramaribo,  where  it  was  establislied.  and  where  the  transaction 
between  it  and  E.  J.  Carbin  took  place ;  and  on  the  receipt  of  an  answer  to 
such  oommunlcation,  the  libel  herein  was  filed  on  March  31,  1882*  as  soon  as 
the  vess^  could  be  found.  On  that  day,  the  bill  of  lading  aforesaid  was  pre- 
sented to  the  master  of  the  vessel  by  the  agent  of  the  libelant*  and  a  demand 
was  duly  made  for  said  cargo,  whidi  was  refused.  The  bill  of  lading  so  kept 
by  the  master  as  the  "captain's  copy,"  was  Indorsed  in  blank  at  the  time  by 
said  R.  J.  Carbin.  but  it  did  not,  at  that  time,  contain  the  words,  "deliver  to 
the  order  of  William  L.  Carbin,"  or  any  of  them,  indorsed  on  the  back  thereof ; 
nor  were  said  words,  or  any  of  them,  written  thereon  at  any  time  by  said  B.  J. 
Carbin,  or  by  his  authority,  or  that  of  the  libelant  r  but  said  words  were  written 
thereon  by  William  L.  Carbin  after  the  delivery  of  said  "captain's  copy"  to 
him  at  Ifew  Tork,  as  they  now  appear  in  said  libelant's  Exhibit  A. 

On  the  foregoing  facts  I  find  the  foUowiog  conclusions  of  law : 
The  master  was  authorized  to  sign  and  deliver  to  B.  J.  Carbin  the  bills  of 
lading;  and,  In  any  event,  the  delivery  to  William  L.  Carbin  by  Wenberg,  the 
agent  of  the  vessel,  of  the  captain's  copy  of  the  bill  of  lading,  was  a  ratifica- 
tion of  the  act  of  the  master  in  delivering  to  R.  J.  Carbin  the  bills  of  lading 
which  were  delivered  to  him  by  the  mjister.  The  copy  of  the  bill  of  lading 
kept  by  the  master  was  the  captain's  copy, — the  vessel's  bill  of  lading, — and 
merely  for  the  information  of  the  master  and  agent  and  owners  of  the  vessel, 
and  the  delivery  thereof  to  William  L.  Carbin  was  a  wrongful  act  as  against  the 
libelant,  for  which  the  vessel  is  liable  to  It.  The  libelant  was  guilty  of  no 
laches. 

Tliere  should  be  a  decree  for  the  libelant  of  the  same  tenor  as  the  decree  in 
its  favor  in  the  district  court,  witlt  its  coats  in  this  court  to  be  taxed. 


CoLT.TBiON— Steam  and  Bail  Vessels— ArpaoAciiiNa  Steamsr— Torch- Light— 

Tl'G  ANd  ToW — LOOKOCT— LlOUTS. 

Where  a  collision  occurred  on  the  ocenn  between  a  bark  and  a  soUooner 
which  was  in  tow  of  a  tug,  and  the  tug's  lights  were  seen  by  the  bark  some  two 
miles  oil,  but  the  bark's  lights  were  not  seen  by  the  tug  or  the  schooner  till  col- 
lision was  inevitable,  the  night  being  dark,  but  a  good  night  to  see  lights,  and 
the  vessels  approached  each  other  on  such  courses  that  the  bark  passed  within 
10l>  feet  of  the  tug,  tteld,  that  the  bark  was  in  fault  for  not  showing  a  torch  on  her 
bow,  and  the  collision  must  he  held  on  that  ground  alone  to  have  been  caused 
by  her  fault ;  that,  as  the  bark  had  her  side  lights  placed  on  the  mizzen  rigging 

iflepwted  by  R,  D.  ft  WjrUfi  Beiwdlet,  haHM-t  oftbe  N«w  York  bur. 
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she  was  charged  with  the  burden  of  showing  clearly  that  the  lights  so  placed 
would  not  be  obstructed  by  the  sails,  and  that  the  testimony  failed  to  show 
this;  that  the  tug  was  not  in  fault  for  having  the  lookout  in  the  pilot-house, 
with  the  man  at  the  wheel,  when  it  was  only  15  feet  from  the  pilot-house  to 
the  stem,  and  a  lookout  stationed  on  the  deck  between  the  pilot-house  and  the 
stem  would  be  in  danger  of  being  swept  off  by  the  sea;  that  the  bark  was  lia- 
ble for  the  damage  arising  from  the  colliaion. 

In  Admiralty. 

Owen  i£  Qray^  for  the  bark. 

Jm.  K.  HUlt  Wing  £  Shoudjf,  for  the  sohoouer. 

E.  O.  Davi$f  for  the  tug. 

Benedict,  J.  These  actions  arise  out  of  a  oollision  that  occurred 
on  the  night  of  August  15,  1884,  on  the  ocean,  about  three  miles  to 
the  southward  of  the  Scotland  light-ship,  between  the  bark  Caro  and 
the  schooner  Josephine,  at  the  time  in  tow  of  the  steam-tug  George 
H.  Dentz.  The  Bentz  was  bound  to  New  York,  steering  for  the  Scot- 
land light.  She  had  the  schooner  Josephine  in  tow  upon  a  hawser 
some  75  fathoms  long.  The  bark  Caro  was  outward  bound,  and  was 
sailing  close-hauled  upon  the  starboard  tack.  The  tug  was  seen  by 
the  bark  at  the  distance  of  some  two  miles,  but  the  bark  was  not  dis- 
covered by  any  person  on  the  tug  or  on  the  schooner  until  collision 
between  the  bark  and  the  schooner  was  inevitable.  It  is  proved  that 
the  bark  had  her  side  lights  set  and  burning,  and  that  the  tug  had 
also  the  proper  lights  set,  including  the  vertio^  lights  required  to  in- 
dicate that  she  had  a  vessel  in  tow. 

The  proof  shows  plainly  that  the  sole  cause  of  the  collision  was 
the  failure  of  the  tug  to  see  the  bark  in  time.  It  is  also  plain  that 
the  night,  although  dark,  was  a  good  night  to  see  lights.  In  the  pi- 
lot-house of  the  tug  were  two  persons ;  one  engaged  in  steering,  the 
other  in  looking  out.  This  pilot-house  was  only  15  feet  from  the 
stem.  A  lookout  stationed  on  the  deck  between  the  pilot-house  and 
the  stem  would  have  been  in  danger  of  being  swept  ofiF  by  the  sea. 
Under  these  circumstances  it  was  not  negligence  to  station  the  look- 
out in  the  pilot-house  of  the  tug. 

The  negligence  on  the  part  of  the  tug,  if  she  was  negligent,  was  not 
in  placing  her  lookout  in  the  pilot-house,  but  in  the  want  of  diligence 
in  the  man  who  was  there  placed.  If  the  bark  displayed  the  proper 
lights,  the  failure  of  those  on  the  tug  to  see  the  bark  in  proper  time 
must  be  attributed  to  a  want  of  a  diligent  lookout.  If  the  proper 
lights  were  not  displayed  by  the  bark,  then  the  failure  of  those  on 
the  tug  to  see  the  bark  in  time  must  be  attributed  to  the  negligence 
3f  those  on  the  bark  in  respect  to  their  lights.  One  omission  on  the 
part  of  the  bark  in  respect  to  her  lights  is  conceded}  she  did  not 
iiaplay  a  torch.  In  her  behalf  the  contention  is  that  the  statute  did 
lot  require  her  to  exhibit  a  torch  to  the  tug,  because  the  tug  was  not 
approaching  any  point  or  quarter  of  the  bark. 

The  testimony  shows  that  the  tug  was  approaching  the  bark  upon 
inch  a  course  that  she  passed  the  tug  within  less  than  100  feet.  Un- 
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der  such  circumstances  the  tug  was  an  approaching  steamer,  within 
the  meaning  of  the  statute,  and  the  statute  made  it  the  duty  of  the 
bark,  ^ben  she  saw  the  tug  so  approaching,  to  show  a  lighted  torch 
upon  her  bow.  The  burden  is  upon  the  bark  to  show  that  this  omis- 
sion did  not  contribute  to  cause  the  collision  that  ensued,  and  she  has 
failed  to  do  this.  Upon  this  ground  alone  the  oollision  must  be  held 
to  hare  been  caused  by  fault  of  the  bark. 

There  is  in  addition  considerable  foundation  for  the  belief  that  the 
location  of  the  bark's  side  lights  was  such  as  to  render  them  ineffect- 
ual to  warn  vessels  approaching  at  a  certain  angle.  These  lights 
were  placed  upon  the  mizzen  rigging,  and  of  eonrse  aft  the  fore  and 
main  sail.  The  bark  was  sailing  close-hauled,  and  the  testimony 
leaves  it  in  doubt  whether  the  clew  of  the  sails  set  forward  of  the  light 
would  not  shut  off  the  light  to  a  vessel  ahead.  I  am  aware  that  many 
vessels  carry  their  lights  aft,  and  that  reasons  are  given  for  preferring 
that  location;  but  when  on  any  vessel  the  side  lights  are  placed  aft 
the  sails,  I  consider  the  vessel  charged  with  the  burden  of  showing 
clearly  that  the  light  so  placed  would  not- be  obstruoted  by  the  sails 
when  set. 

The  testimony  in  this  case  has  not  satisfied  me  that  the  side  light 
of  the  bark  would  not  be  obstructed  by  the  olew  of  her  sail  when  close- 
hauled,  owing  to  her  side  light  being  placed  upon  her  mizzen  rigging. 
An  obscuration  of  the  bark's  side  light  by  the  clew  of  this  sail  would 
account  for  the  fact  proved,  that  not  only  did  the  two  men  on  the  tug 
fail  to  discover  the  bark's  light  until  she  was  upon  them,  but  the  men 
on  the  schooner  in  tow  of  the  tug  also  failed  to  see  the  bark's  light 
until  she  was  close  at  hand.  The  tug's  lights  were  seen  from  the 
bark  at  a  distance  of  two  miles,  and  if  the  bark's  lights  were  unob- 
structed, it  is  diflScult  to  understand  why  neither  of  two  men  on  the 
tug,  and  none  of  several  men  on  the  schooner  in  tow,  saw  them  until 
the  bark  was  close  by,  although,  as  they  say,  all  were  looking  forward 
for  lights.  An  obstruction  of  the  bark's  light  by  the  olew  of  her  sail 
would  account  for  this ;  and,  as  before  remarked,  I  am  not  satisfied 
that. such  was  not  the  case,  owing  to  the  lighfs  being  placed  in  the 
mizzen  rigging. 

Upon  these  grounds,  therefore,  the  libel  of  the  owner  of  the  bark 
Caro  against  the  George  H.  Bentz  most  be  dismissed,  and  the  libel 
of  the  owner  of  the  schooner  Josephine  must  be  sustained  as  against 
the  bark  Caro,  and  dismissed  as  against  the  tug  Dentz. 
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pRESTOir  V.  Bhith.* 

iCirmit  Court,  E.  D.  Mistouri.    May  26, 1885.) 

LL  TO  Quiet  Title — Life-Tenant  and  Kehaindbr-Man. 

A  remainder-maa  cannot  maiatain  a  bill  agaiaat  a  life-tenant  to  prevent  hU 
denying  the  former's  interest  in  the  estate,  and  from  making  leases  eaiteading 
beyonathe  term  of  his  natural  life. 

In  Equity. 

Henry  Hitchcock,  for  complainant. 

John  Wickham  and  Given  Campbell,  for  defendant. 

Tbeat»  J.   The  bill  alleges  that  the  defendant  is  a  tenant  for  life, 

td  the  plaintiff  remainder-man  in  fee,  expectant  on  certain  impos- 

sle  conditions  to  the  contrary.    It  charges  that  she  has  made,  and 

about  to  make,  leases  extending  beyond  the  term  of  her  natural 
e;  and  also  is  asserting  that  the  defendant  has  no  title  or  interest 

the  estate.  The  court  is  prayed  to  enjoin  said  defendant  ffom 
aking  such  leases,  and  from  asserting  that  defendant  has  no  title 

interest  in  the  estate.  The  proposition  is  somewhat  novel.  With- 
it  undertaking  to  review  the  many  cases  cited  as  to  bills  of  peace, 

quia  timetf  whether  parties  are  in  or  out  of  possession,  it  must 
ffice  that  none  goes  bo  far  as  to  uphold  a  bill  againi^  a  tenant  for 
e,  in  possession,  to  restrain  bim  from  making  leases  which  might 

possibility  extend  in  terms  longer  than  his  natural  life.  It  is 
vious  that  if  defendant  is  only  tenant  for  life,  no  lease  by  her  made 
uld  extend  legally  beyond  her  life.  Hence  there  is  no  occasion 
r  the  interposition  of  equity  to  restrain  one  from  doing  a  legal  im- 
ssibility.  It  may  be  that  the  purpose  of  this  proceeding  was  to 
tain  a  judicial  decision  as  to  the  title  in  the  plaintiff,  if  any,  sub- 
^nent  to  the  death  of  the  defendant.  Why  should  she,  during  her 
s-time,  be  made  a  party  to  controversies  which  can  arise  only  be- 
een  others  after  her  death  ?   It  may  or  may  not  be  that  the  claim 

the  plaintiff  is  ill-grounded,  and  that  she  and  the  other  children 
William  Christy  are  entitled  to  said  estate.    The  court  cannot  pass 
on  that  question  on  the  present  demurrer. 
Demurrer  sustained. 

Reported  by  Bcnj.  F.  Rex,  Esq.,  of  the  St.  Louli  bar. 
T.28F,no.l5 — 47 
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Wadabh,  St.  L.  &  i^.  K.  Co.  «.  Uentbal  Tbubt  Co.  op  New  Yobi 

(Circuit  Court,  D.  Indiana.    May  9,  18S5.) 

1.  Railroad  Companies— Personal  Injuhies— Contbibutort  NegliokhcE' 

ilAiTETi  OF  Defense. 

In  actions  for  injuries  caused  by  oegligcDCO,  contributory  fault  is,  in  the  fed 
crni  courts,  matter  of  tfofcnse,  of  wliich  the  burden  of  proof  is  upon  the  df 
I'endant,  and  consetiucntly  reasonable  presumptions  in  respect  to  matters  dc 
proven  or  left  in  doubt  sliould  be  in  favor  of  the  injured  party 

2.  Same— Co NTRi III' TORY  NEOLiaKNCE  Defeats  Action,  when. 

Culpable  negligence  of  the  complainant,  properly  so  called,  wliicli  contribute 
to  the  injury,  must  ahviiys  defeat  the  action ;  but  the  nature  of  the  primar 
^vrong  has  much  to  do  with  the  judgment,  whether  or  not  the  alleged  coDtrit 
utory  fuuU  n  as  blameworthy,  if  it  was  of  a  negative  character,  such  as  lac 
of  vi'giliinco,  and  was  itself  caused  by,  or  would  not  have  existed,  or  no  injur 
would  have  resulted  from  it,  but  for  the  primary  wrong,  it  is  not  in  law  to  t 
charged  to  the  injured  one,  but  to  the  original  wrong-doer. 

3.  Same— Acting  on  Pre9Umption  that  Railroad  Trains, well  be  Operate 

WITH  Due  Caiik. 

A  party  tias  not  an  unqualified  right  to  act  on  the  presumption  that  railroa 
trains  and  other  dangerous  agencies  will  always  be  operated  with  the  care  an 
vigilance  required  by  law  or  custom ;  and  if  he  goes  upon  railroad  and  high 
way  crossings,  or  into  like  dangerous  situations,  without  precautions  ag^ins 
negligence  on  the  part  of  those  m  charge  of  euch  agencies,  he  will  himself  b 
guilty  of  negligence. 

4.  Same— Finding  not  Sustained  by  Evidence. 

Kvery  case  must  be  determined  upon  its  own  circumstances.  Finding  of  th 
master  that  petitioner  was  guilty  of  contributory  negligence,  and  not  entitle 
to  recover  Cor  the  injury  received,  luld  not  sustained  by  the  evidence. 

Exceptions  to  Master's  Eeport.  Intervening  petition  of  Thoma 
Ingram. 

Jacob  B.  Julian,  for  petitioner, 
CIkis.  B.  Stuart,  for  receivers. 

Woods,  J.  The  master  has  found  against  the  petitioner  on  th 
ground  of  contributory  negligence,  and  the  question  presented  i 
■whether  or  not  the  finding  is  supported  by  the  evidence.  The  eatir 
evidence  upon  the  point,  and  the  master's  view  of  it,  are  set  forth  ii 

the  report  as  follows : 

Elijah  Ingram  teatilied  as  follows:  "I  am  petitioner's  son,  and  had  charg 
of  team  wlitn  mare  was  injured.  It  was  between  10  and  12  o'clock  a.  m 
■\V as  hauling  gravel  for  llanway  &  Cooper.  I  was  unloading  gravel  on  tb 
north  side  of  the  tracks,  on  East  street.  A  Wabash  train  came  backing  down 
I  was  not  looking  for  a  train.  I  saw  it  across  the  street,  and  tried  to  ge 
liorscs  Hway,  and  could  not.  There  was  a  man  walking  along  at  rear  of  train 
ami  I  told  liim  to  stop  it,  and  he  gave  tlie  signal,  but  it  did  not  stop  until  th< 
rear  car  stiiick  the  mare.  I  did  not  hear  bell  nor  whistle."  Cross-examined 
"I  liiul  bcon  liauliug  tluTc  3  or  4  days  or  a  week,  and  knew  trains  were  run 
iiiiig  on  tliat  track.  I  di<l  not  want  to  drive  onto  the  track,  because  it  wa 
(tan^jerous;  but  wtis  told  to  drive  in  there  by  the  man  who  was  therein  char(f( 
tor  llaiiway  Cooper.  My  team  was  facing  west.aiid  there  was  no  timefo 
me  to  get  tlirm  out  of  the  way  after  I  saw  the  train  coming.  I  knewl  wouli 
be  in  tliat  lix  if  train  came.    The  brakeman  who  wiis  walking  along  b;  tht 
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ir  end  of  the  train  was  walking  as  fast  as  the  train  was  coming.  From 
[lere  I  was  the  only  way  I  could  get  out  was  to  back  out.  I  could  not  see 
B  engine  from  where  I  was.  The  re^r  end  of  train  passed  the  length  of  a 
X  car  past  me  before  it  stopped.  Nobody  told  me  to  get  out  of  the  way. 
me  of  the  w^on  wheels  were  on  the  track.  I  was  dumping  gravel  near 
Q  north  rail  of  the  north  track,  on  the  west  side  of  East  street.  The  mare 
at  w^aa  injured  was  probably  on  the  ti"ack  with  her  fore  feet.  I  could  not 
ive  ahead,  because  there  was  a  deep  gutter.  I  could  not  turn  around,  be- 
use  the  flag-man's  station  was  in  tlie  way;  and  I  could  not  drive  ahead  or 
ck  the  team,  for  the  wagon  was  partly  unloaded,  and  the  planks,  which  had 
en  turned  to  let  the  gravel  out,  prevented  my  moving  the  wagon  in  the 
ndition  it  wa».*' 

Martin  Higgins,  for  defense,  testified  as  follows:  "Was  working  there  for 
anway  &  Cooper,  contractors ;  it  was  my  business  to  count  loads,  give  tickets 
teamsters,  and  direct  them  where  todump  gravel.  I  gave  this  boy  aticket 
id  told  him  to  unload  and  get  out;  that  a  train  might  be  in  soon.  I  crossed 
er  to  the  south  side  of  the  tracks  to  the  office  and  sat  down.  Presently  I 
!ard  somebody  holler.  I  looked,  and  ran  over  and  helped  the  boy  get  wagon 
it.  There  was  nothing  to  prevent  the  boy  from  getting  out  by  driving 
ross  the  track.  He  stood  holding  the  horses  and  made  no  effort  to  get  them 
it.  The  train  was  moving  very  alow.  He  had  plenty  of  time  to  drive  over 
e  track.  I  do  not  know  who  yelled  to  the  boy.  The  boy  spoke  to  me  and 
id  it  was  my  fault  in  ordering  him  to  drive  on.  I  said,  'No;  you  ought  to 
ive  unloaded  and  gotout.'  I  told  him  to  go  home.  The  planks  of  the  wagon- 
id  would  not  have  prevented  the  team  ffom  pulling  out."  Cross-examined. 
East  street  is  60  feet  wide.  When  I  heard  the  noise  I  looked  up  and  saw 
e  cars.  They  had  not  got  to  the  east  side  of  the  street  yet.  I  looked  at  the 
,ra  and  theft  at  the  hoy.  Did  not  hear  the  boy  teli  brakeman  to  stop  train, 
heard  shouting,  and  think  it  was  the  flag-man  or  some  one  on  the  train.  I 
d  not  hear  bell  or  whistle.  I  expect  likely  I  would  have  heard  signal  if  it 
id  been  given.  Tlie  boy  was  holding  horses,  and  they  were  turned  soutli. 
either  liorse  wfis  on  track.  May  be  they  had  fore  feet  on  track.  I  was 
lere  when  the  boy  came,  and  it  was  my  duty  to  direct  them  where  the  dump- 
g  was  to  be  done.  1  told  the  boy  to  drive  in  there,  and  he  put  gravel 
here  I  told  him  to  put  it.  The  boy  could  iiave  driven  across  the  track  with 
□pty  wagon.  Do  not  know  how  it  would  be  if  loaded  or  with  ^  load  on. 
he  first  saw  cars  30  feet  away  lie  could  not  have  got  out.  He  was  about  5 
■  6  feet  east  of  west  gutter  of  East  street.  From  time  I  saw  him  holding 
uses,  he  could  have  driven  out.  Do  not  know  width  of  west  gutter.  Tiie 
)rses  stood  quaitering  on  track;  one  horse  a  little  bit  on  track.  I  do  not 
low  whether  l>oy  went  right  to  work  unloading  when  I  gave  him  ticket, 
oy,  from  wliere  he  was,  could  see  up  track  as  far  as  I  could."  lie-e^mined. 
[f  boy  h.id  kept  a  lookout  and  unloaded,  he  could  have  got  out.  I  do  not 
low  whether  the  load  was  dumped  or  not.  The  boy  could  see  100  feet  east 
'  East  street  from  where  he  stood." 

[]Jy  request  of  parties  the  master  accompanied  counsel  to  the  place  where 
le  animal  was  injured,  and  discovered  tliat,  from  where  the  boy  stood  with 
s  team,  he  could  see  up  the  track  in  the  direction  from  which  the  train  came 

distance  of  over  300  feet.] 

Upon  this  evidence  I  report  and  find  that  the  petitioner's  claim  should  be 
SHllowed,  for  the  reason  that,  in  my  opinion,  the  evidence  shows  that  the 
irelessness  and  negligence  of  the  i>etitioner's  son,  who  was  in  diarge  of  the 
am,  contributed  to  produce  the  injury  for  which  damages  are  claimed. 
1  find  that  the  receivei-s'  employes  were  guilty  of  negligence  in  failing  to 
ve  the  signals  required,  but  that  the  defendant's  son,  with  full  knowledge 
'  the  danger,  and  after  being  warned  of  it  just  before  the  injury  occurred, 
uced  his  team  where  a  moving  train  would  certainly  injure  it,  and  never 
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onco  looked  in  the  direction  from  which  the  train  approached  until  it  was  bo 
Close  that  he  could  not  get  his  team  away.  From  where  he  stood,  he  could 
have  seen  the  approaching  train,  which  was  not  moving  faster  than  a  man 
could  walk,  at  least  800  feet  up  the  track.  He  says  that  when  he  looked  up 
the  track  the  train  was  less  than  the  width  of  a  street  away,  and  he  did  not 
have  time  to  get  out 

I  am  not  satisfied  that  the  failure  of  the  teamster,  while  dumping 
his  load  along-side  the  railroad  track,  to  look  in  the  direction  froni 
which  the  train  came,  should  be  deemed  to  be  of  such  significance  as 
to  control  the  decision  of  the  case.  In  ftotions  for  injuries  caused  by 
negligence,  eontributory  fault  is,  in  the  federal  courts,  matter  of  de- 
fense, of  which  the  burden  of  proof  is  upon  the  defendant,  (Railroad 
Co.  V.  Gladmon,  15  Wall.  401;  Railroad  Co.  v,  Horst,  93  U.  S.  291; 
Hough  V.  Railway  Co.  100  U.  S.  213;)  and  consequently  reasonable 
presumptions  and  inferences  in  respect  to  matters  not  proven  oi  left 
in  doubt  should  be  in  favor  of  the  injured  party. 

Under  this  rule  it  may  be  presumed — as,  indeed,  on  argument  it  was 
conceded — that  the  car  by  which  the  injury  was  done,  was  not  part  of 
a  passing  train,  but  was  being  moved  by  a  switching  engine,  and  was  in 
charge  of  men  presumably  familiar  with  the  locality,  and,  as  the  work 
had  been  in  progress  for  three  or  four  days,  doubtless  cognizant  of 
the  fact  that  the  street  was  being  improved  at  and  near  the  railroad 
crossing.  With  this  knowledge,  besides  the  sounding  of  the  locoroo- 
tive  bell,  which  is  required  by  the  city  ordinance,  they  were  bound  to 
use  all  reasonable  precautions  to  prevent  injury  to  those  engaged  in 
the  work,  and  this  the  driver  of  the  petitioner's  team  had  the  right  to  ex- 
pect, and  presumably  did  expect,  of  them ;  but  even  if  no  such  thought 
was  in  bis  mind,  and  if  in  the  exercise  of  greater  caution  he  liad  been 
on  the  lookout,  and  had  seen  the  car  300  feet  or  more  away,  moving 
slowly  behind  the  walking  brakeman,  no  signal  by  bell  or  otherwise 
being  given  of  a  purpose  to  cross  the  street,  he  would  have  been  jus- 
tified in  inferring  that  a  crossing  of  the  street  was  not  intended.  The 
cars  were  evidently  under  full  control,  and  might  have  been  easily 
and  promptly  stopped ;  indeed,  it  is  inexplicable  why  they  were  not 
stopped.  That  they  were  not,  was  gross  carelessness,  amounting,  ap- 
parently, on  the  part  of  the  brakeman,  to  a  conscious  willingness,  if  not 
to  a  desire,  to  inflict  the  injury.  If  the  boy  was  less  vigilant  than  he 
might  have  been,  it  is  reasonably  certain  that,  if  proper  signals  had 
been  given,  he  would  have  been  aroused  in  time  to  have  escaped,  and 
would  have  escaped,  all  harm.  Whatever  want  of  diligence  there  was, 
therefore,  may  well  be  said  to  have  occurred  because  of  the  antece- 
dent fault  of  those  who  were  moving  the  oars,  and  the  oonseqnences 
are  attributable  to  them  and  to  the  receiver,  rather  than  to  the  driver 
of  the  team. 

It  is  probably  too  much  to  say,  in  this  connection,  as  in  effect  ^t 
seems  to  have  been  said  in  some  cases,  that  the  negligence  of  the 
wrong-doer  may  excuse  that  of  the  injured  party.  Culpable  negli- 
gence of  the  complainant,  properly  so  called,  which  contributed  to  the 
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ijory,  must  always  defeat  the  action;  bnt  the  nature  of  the  primary 
Tong  has  much  to  do  with  the  judgment,  whether  or  not  the  alleged 
ontributory  fault  was  blameworthy.  If  it  was  of  a  negative  charac- 
}r,  such  as  lack  of  vigilance,  and  was  itself  caused  by,  or  would  noi 
ave  existed,  or  no  injury  would  have  resulted  from  it,  but  for  the 
rimary  wrong,  it  ought  not,  in  reason,  and  I  believe  is  not,  in  law, 
>  be  charged  to  the  injured  one,  but  rather  to  the  origin^  wrong- 
oer.  This  seems  to  be  the  meaning  of  the  Indiana  supreme  court 
1*^  the  case  of  Chicago  d  E.  H.  Co.  v.  Boggs,  decided  February  18, 
885,  and  supported  by  the  following  among  other  citations:  Rail- 
ay  Co.  v.  Martin,  82  Ind.  476;  Railway  Co,  t.  Yundt,  78  Ind.  376; 
'ity  v.  Gaston,  58  Ind.  234;  Beisiegel  v.  Railroad  Co,  34  N.  Y.  622; 
*wen  V.  Railroad  Co.  35  N.  Y.  516;  Ernst  v.  Railroad  Co.  39  N.  Y. 
1;  Davenport  v.  Ruckman,  37  N.  Y.  568;  Kennayde  v.  Railroad  Co. 
5  Mo.  255;  Pennsylvania  B,  Co.  v.  Ogier,  35  Pa.  St.  71 ;  French  T.  f 
^aunton  B.  R.  R,  116  Mass.  587;  Swteny  t.  Railroad  Co,  10  Allen, 
68. 

It  would  not  be  correct,  I  think,  to  say  on  this  subject  that  citizens 
ave  an  unqualified  right  to  act  upon  the  presumption  that  railroad 
rains  and  other  dangerous  agencies  will  always  be  operated  with  the 
are  and  vigilance  required  by  law  or  custom.  Ezperiexioe  too  often 
roves  the  contrary;  and  ordinarily  prudent  men  will  not,  and  with 
ut  negligence  do  not,  go  upon  railroad  and  highway  crossings,  or 
ito  like  dangerous  situations,  without  precautions  against  negligence 
n  the  part  of  those  in  charge  of  the  dangerous  agencies.  But  every 
nse  must  be  determined  upon  its  own  circumstances;  and  for  the 
aasons  already  indicated  I  do  not  think  that  the  injury  snfifered  by 
3e  petitioner  in  this  instance  is,  in  the  sense  of  the  law,  shown  to  be 
ttributable  to  the  fault  of  his  agent.  The  dam^es  are  shown  to 
ave  been  $85,  and  for  that  amount  the  claim  should  be  allowed. 

Ordered  accordingly. 


Smith  v,  Ewing  and  another. 

(Circuit  Court,  D.  Oregon.    June  1,  1885.) 

Certificate  of  Puhchabe  under  Pre-kmption  Law. 

A  certiHcate  of  purcha<te  issued  in  due  form,  in  favor  of  a  pre-emptor,  for 
land  subject  to  entry  urnlcr  the  pre-emplion  law,  cannot  be  canceira  or  set 
aside  by  tiio  land  department  for  nllcgc-d  fraud  in  obtaining  it;  but  in  such 
case  the  government  must  seek  redres:^  in  the  courts,  where  the  matter  may  bo 
heard  and  determined  according  to  the  law  applicable  to  the  rights  of  lodivid- 
aals  in  like  circumstances. 

InSOCENT  PtJRCnASER. 

i^einbU.  that  a  purchaser  in  good  faith,  and  for  a  valuable  consideration,  from 
a  pre-emptor  of  the  land  included  in  the  latter's  certificate  of  purchase  takes 
the  same  purged  of  any  fraud  which  might  have  been  committed  ia  obtaining 
said  certificate. 
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Suit  to  Determine  Estate  in  Real  Property  and  for  an  Injancti* 
John  J.  BaUeray  and  </.  M.  Bower,  for  plaintiff. 
James  F,  Watson^  for  defendants. 

Deadt,  J.  This  Buit  is  brought  by  a  citizen  of  Georgia,  to  obtj 
a  decree  enjoining  tbe  defendants,  who  are  citizens  of  Oregon,  fn 
trespassing  on  certain  lands  situate  in  Umatilla  county,  Oregon,  a 
that  any  claim  tbey  may  have  thereto  may  be  declared  nail  andvo 
The  defendants  ansvered  separately,  and  tbe  cause  was  heard  on  i 
oeptions  to  the  answer  of  the  defendant  Ewing  for  impertinence. 

It  appears  from  the  bill  that  on  August  20,  1881,  Arthur  Wc 
settled,  as  a  pre-emptor  under  the  laws  of  the  United  States,  on  a 
improved  the  S.  ^  of  the  N.  £.  ^  and  the  N.  ^  of  the  8.  E.  |-  of  bi 
tion  2,  in  township  3  N.,  of  range  33  E.  of  the  Wallamet  meridii 
and  on  the  following  day  filed  in  the  local  land-office  at  La  Grande  ] 
declaratory  statement  therefor ;  that  on  July  29, 1882,  after  due  pul 
cation  of  notice  thereof ,  Webb  made  his  final  proof  of  sach  settleme 
and  improvement  to  the  satisfaction  of  the  register  and  receiver 
said  office,  and  paid  for  the  land  at  the  rate  of  $3.50  per  acre, 
$396.20  in  all,  for  which  he  received  from  said  receiver  "a  certifici 
of  purchase  and  entry  of  said  land  as  by  law  required,"  which 
July  31,  1882,  was  duly  recorded  in  the  county  clerk's  office;  tl 
on  the  same  day  B.  K.  Smith  purchased  said  land  from  said  Wei 
in  good  faith  and  for  a  valuable  consideration,  to-wit,  $3,000;  a 
took  a  conveyance  thereof  from  said  Webb,  which  was  duly  record 
on  the  same  day;  that  on  December  1,  1884,  the  plaintiff  purcbaE 
said  laud  from  said  Smith,  subject  to  a  mortgage  thereon  given 
the  American  Mortgage  Company  of  $1,000,  in  good  faith  and  i 
valuable  consideration,  to-wit,  $1,000,  and  received  a  conveyai 
thereof  from  said  Smith,  and  is  now  the  owner  and  in  possession 
the  premises,  which  are  valuable  for  agricultural  purposes  and  r* 
Bonably  worth  $5,500;  that  on  or  about  July  10,  1883,  the  defer 
ant  Ewing  wrongfully  entered  on  the  premises  and  built  a  dwellii 
house  thereon,  in  which  he  has  since  and  now  resides,  and  cultiva' 
about  five  acres  thereof  and  cuts  timber  thereon;  and  that  be  den 
the  plaintiff's  title  and  interest  in  said  land,  and  disputes  his  possi 
sion  thereof,  and  claims  an  estate  or  interest  therein  adverse  to  i 
plaintiff. 

By  his  answer,  the  defendant  Ewing  admits  that  Webb  erected 
building  on  tbe  premises,  and  filed  a  declaratory  statement  there 
and  entered  tbe  same,  as  a  pre-emptor,  as  alleged  in  the  bill;  but  < 
nies  that  the  plaintiff,  or  those  under  whom  he  claims,  were  ever  1 
owners  of  the  premises,  or  that  the  plaintiff  is  in  possession  of  i 
same ;  and  alleges  that  on  April  21,  1876,  he,  being  duly  entitled 
the  benefit  of  the  pre-emption  law,  settled  on  the  premises  under  si 
law  and  filed  bis  declaratory  statement  thereon;  and  afterwards, 
December  4,  1876,  with  the  permission  of  the  register  and  receiv 
"duly  changed"  "said  entry," — meaning,  I  suppose,  said  "deolarat( 
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atement;\tliat  the  seitlement  aod  entry  of  Webb  was  in  "conflict" 
ith  tbat  of  Ewmg'B,  as  changed  on  December  4th ;  that  soon  after  the 
itry  of  the  premises  by  Webb,  but  when  is  not  stated,  the  defend- 
at  applied  to  the  register  and  receiver  to  contest  "the  claim"  of  the 
»nner  to  the  land  inolnded  in  his  "declaratory  statement  and  pre- 
inded  entry  upon  the  groands  above  stated;"  that  thereafter  such 
roceedings  were  had  on  such  application  that  a  contest  was  ordered 
lereon  by  the  commissioner  of  the  general  land-office,  and  a  hear- 
ig  had  before  the  register  and  receiver  on  January  17,  1883,  who 
lerenpon  decided  that  neither  said  Webb  nor  said  Ewing  had  com* 
lied  with  the  pre-emption  law  in  the  matter  of  residence,  cultivation, 
□d  improvement,  and  recommended  "the  cancellation  of  the  filings 
ad  entries  of  both  of  said  parties  by  the  commissioner;"  that  Webb 
ppealed  from  said  decision  to  the'  commissioner,  who  affirmed  the 
tme,  and  from  there  took  the  case  to  the  secretary  of  the  interior, 
here  D.  E.  Smith,  the  grantor  of  the  plaintiff,  intervened  for  bis 
ghts  as  a  purchaser  from  Webb,  as  alleged  in  the  bill  herein,  and 
sked  that  a  patent  for  the  land  included  in  the  declaratory  state- 
tent  of  the  latter  be  issued  to  him,  but  the  secretary  denied  said  ap- 
Lication,  and  on  February  21, 1884,  affirmed  the  decision  of  the  com- 
lissioneri  and  that  thereupon  said  filings  and  entries  were  canceled 
y  said  commissioner,  and  "all  rights  thereunder  wholly  annulled;" 
ad  that  by  reason  of  such  contest  and  cancellation,  the  defendant 
scame  entitled  under  the  law  to  enter  said  lands  within  30  days 
om  the  date  of  said  cancellation,  and  that  he  did  within  such  period, 
»-wit,  on  March  17,  1884,  apply  to  said  land-office  "to  enter  said 
act  as  a  homestead,"  which  appHoation  was  allowed;  whereupon  he 
commenced  to  reside  upon  and  cultivate  and  improve  said  land  as 
homestead,"  and  has  ever  since  continued  to  do  the  same. 
The  plaintiff  excepts  to  so  much  of  this  answer  as  sets  up  the  set- 
ement  and  filing  of  Ewing  on  the  premises  in  1876,  the  contest 
lereabout  with  Webb  in  1883,  and  the  decisions  thereon,  and  bis 
ibsequent  entry  of  the  land  as  a  homestead,  as  impertinent.  The 
round  on  which  this  exception  is  based  is  that  as  soon  as  Webb  en- 
ired  the  land  at  the  local  land-office,  and  received  the  certificate  of 
iirchase,  it  became  his  property;  the  legal  title  remaining  in  the 
andor  in  trust  f(Ar  him  until  the  patent  should  issue  in  due  course  of 
rocecding.  That  while  any  person  interested  may  appear  on  the 
otice  of  final  proof  required  by  the  act  of  March  3,  1879,  (20  St. 
72,)  and  contest  the  right  of  a  settler  to  become  a  purchaser  under 
le  pre-emption  law,  and  thereby  prevent  a  certificate  of  purchase 
■om  being  issued  to  such  settler,  or  cause  the  same  to  be  canceled  on 
a  appeal  from  the  decision  of  the  local  land-office  allowing  the  entry 
)  be  made,  yet  the  government  of  the  United  States,  having  satisfied 
self  through  its  local  agents,  in  the  manner  provided  by  law,  that 
/ebb  was  entitled,  under  the  pre-emption  law,  to  purchase  the  land, 
ad  having  thereupon  sold  it  to  him,  cannot  institute  a  contest  in 
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the  land  department  between  the  purohfwer  and  any  one.else,  or  even 

itself,  to  set  aside,  cancel,  or  recall  said  certificate. 

Section  2273  of  the  Revised  Statutes  gives  tbe  register  and  receiver 
the  right  to  determine  "all  questions  as  to  the  right  of  pre-emption 
arising  between  different  settlers"  on  "the  same  tract  of  land,"  saving 
the  right  of  appeal  to  the  commissioner  and  the  secretary  of  the  in- 
terior. But  at  the  date  of  Webb's  entry  and  this  alleged  contest, 
Ewing's  claim  to  the  premises  under  his  filing  in  1876  was  forfeited 
for  want  of  final  proof  and  payment  within  30  months  thereafter. 
Section  2267,  Bev.  St.  He  was  then  a  stranger  to  the  proceeding, 
and  without  interest  in  or  relation  to  the  land.  No  qnestion  conld 
arise  between  Webb  and  him,  as  settlers  thereon,  nor  as  to  the  right 
of  either  to  pre-empt  the  same.  By  reason  of  his  neglect  to  make  his 
final  proof  and  payment,  the  effect  of  Ewing's  filing  had  ceased,  and 
he  had  long  lost  his  status  as  a  claimant  under  the  pre-emptioa  law. 
Therefore  this  proceeding  in  the  land  department  that  resulted  in  the 
attempted  cancellatidn  of  Webb's  certificate  must  be  regarded,  not  as 
a  contest  under  section  2273  of  the  Eevised  Statutes  between  two 
settlers  on  the  same  tract  of  land,  but  as  an  ex  parte  proceeding,  in- 
stituted by  the  commissioner  for  the  purpose  of  canceling  Webb's 
certificate,  upon  the  suggestion  of  a  stranger  that  it  was  fraudulently 
obtained.  The  fact  that  Webb  saw  proper  to  participate  in  it  with  a 
view  of  protecting  bis  certificate,  does  not  affect  its  character  in  this 
respect. 

Has  the  commissioner  any  such,  power?  It  is  not  given  to  him  in 
terms  by  any  act  of  congress  that  I  am  aware  of.  His  right  to  pass 
Qpon  conflicting  claims  to  land  under  the  pre-emption  law  seems  con- 
fined to  cases  that  come  before  him  on  appeal  from  the  decision  of 
the  register  and  receiver,  in  case  of  a  contest  between  two  or  more 
settlers  under  such  law.  Doubtless  the  commissioner  may  also  re- 
fuse to  give  effect  to  a  certificate,  and  issue  a  patent  thereon,  when  it 
appears  from  the  face  thereof,  or  the  proof  accompanying  it,  thai  it 
was  issued  contrary  to  law.  But  if  the  land  is  open  to  pre-emption, 
and  the  proof  is  formally  sufficient,  as  that  it  is  made  by  the  oaths  of 
the  proper  and  prescribed  number  of  witnesses  to  the  necessary  facts, 
the  commissioner  cannot  disallow  the  certificate,  or  refuse  to  issue  a 
patent  thereon  because  the  proof  is  not  satisfactory  to  his  mind,  or 
because  it  is  suggested  to  him  that  it  is  false.  The  law  devolves  the 
determination  of  that  queation  on  the  register  and  receiver,  (Rev.  St.  § 
2263,)  and  it  can  only  come  before  the  commissioner  on  an  appeal 
from  their  decision  by  a  party  to  a  contest  before  them. 

When  a  certificate  of  purchase  has  been  issued  to  a  pre-emptor  in 
due  form,  and  no  appeal  has  been  taken  from  the  decision  or  action 
of  the  register  and  receiver,  the  land  described  in  the  certificate  be- 
comes the  property  of  the  pre-emptor.  He  has  the  equitable  title 
thereto,  and  has  a  right  to  the  legal  one  as  soon  as  the  patent  can 
issue  in  the  due  coarse  of  proceeding;  and  he  can  dispose  of  tb^ 
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;ame,  and  pass  his  interest  therein,  as  if  the  purchase  had  been  made 
rom  a  private  person.  Carr^M,  t.  Safford,  3  How.  460 ;  Myers  t.  Cro//, 
3  Wall.  291;  Camp  v.  Smith,  2  Minn.  155,  (Gil.  131;)  Cornelius  v. 
Cessel,  58  Wis.  237;  S.  G.  16  N.  W.  Bssp.  550;  BrUl  v.  StiUa,  35  lU. 
:09;  SiUyman  t.  King,  36  Iowa,  207;  Moyer  t.  MeCullough,  1  Ind. 
!39. 

In  Carroll  v.  Safford  it  was  ruled  that  land  held  under  a  certificate 
if  purchase  from  the  United  States  land-office  was  subject  to  state 
axation  as  the  property  of  the  purchaser.  In  delivering  the  opinion 
if  the  court,  Mr.  Justice  McLeah  said: 

**  When  the  land  was  purchased  and  paid  for  it  was  no  longer  the  property 
f  the  United'  Stattm,  but  of  the  purchaser.  He  held  it  for  a  final  certilicatet 
rhich  could  no  more  be  canceled  by  the  United  States  than  a  patent  It  is 
rue,  if  the  land  had  been  previously  sold  by  tlie  United  States  or  reserved" 
rom  saie,  the  cei'tiflcate  or  patent  might  be  recalled  by  the  United  States,  as 
lavir.g  been  issued  through  mistake.  In  this  respect  there  is  no  difference 
letween  the  certificate  holder  and  the  patentee." 

In  Moore  v.  Robbine,  96  U.  S.  538,  it  was  held  that  a  patent,  issued 
ly  the  land  department,  acting  within  the  scope  of  its  authority,  passes 
he  legal  title  to  the  land,  and  all  control  of  the  executive  department 
>f  the  government  over  the  title  thereafter  ceases ;  that  if  any  wrong 
las  been  done  to  the  United  States,  the  courts  of  justice  are  open  to 
t,  as  in  the  case  of  an  individual,  to  have  redress  by  cancellation  of 
he  patent  or  reconveyance  of  the  land.  But  whether  a  final  certif- 
cate  or  certificate  of  purchase,  issued  in  due  form  to  a  pre-emptor  or 
tther  purchaser  of  public  land  by  the  register  and  receiver  of  a  local 
and-office,  is  within  this  rule,  subject  to  the  right  of  the  commis- 
lioner  or  secretary  to  modify  or  set  the  same  aside  upon  a  direct  ap- 
)eal  to  either  of  them,  the  supreme  court  has  not  decided,  that  I  am 
Lware  of.  The  cases  of  Lytle  v.  Arkansas,  9  How.  314,  Garland  v. 
Vynii,  20  How.  6,  and  Harkness  v.  Underkill;  1  Black,  316,  have  been 
;ited  and  considered,  but  however  they  may  bear  on  the  question, 
hey  are  not,  in  my  judgment,  decisive  of  it. 

To  my  mind,  the  certificate  of  purchase,  subject  to  the  condition 
nentioned,  is  within  the  reason  of  tne  rule  laid  down  in  Moore  v. 
bobbins,  in  the  case  of  a  patent.  The  issue  of  a  patent  or  final  con- 
reyanoe  on  such  a  certificate  is  a  mere  ministerial  act,  of  which  the 
mrchaser,  in  the  case  of  private  parties,  might  compel  the  perform- 
ince.  Several  of  the  state  courts  have  decided  that  the  certificate  of 
purchase,  when  issued  in  due  form,  for  land  subject  to  entry,  is  be- 
yond the  power  of  the  commissioner,  otherwise  than  on  a  direct  ap- 
peal from  the  register  and  receiver.  In  Perry  v.  O'Hanlon,  11  Mo. 
>85,  the  supreme  court  of  Missouri  held  that  a  cancellation  of  a  pre- 
emption certificate  by  the  commissioner  was  a  nullity.  To  the  same 
iffeot  is  the  ruling  in  Brill  v.  Stiles,  35  III.  309;  ComeliueY.Kessel, 
>8  Wis.  241;  S.  C.  16  N.  W.  Rep.  550. 

The  statement  in  the  answer  as  to  the  time  and  manner  of  ineti- 
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tating  the  alleged  contest  with  Webb  eeems  purposely  obsoare.  The 
hearing  therein,  before  the  register  and  receiver,  appears  to  have  been 
had  in  January,  1883;  while  it  appears  from  a  notice  signed  by  the 
register  of  Webb's  application  to  make  final  proof,  addressed  to  Ewing 
at  "Sio  Vista,  California,"  and  annexed  to  a  written  brief  filed  by 
him  herein,  that  he  was  living  in  California  as  late  as  Augast,  1882. 
So  that  instead  of  being  "soon  after,"  it  must  have  been  more  than 
a  year  after  the  certificate  was  issued  to  Webb  that  Ewing  returned 
to  Oregon  and  applied  for  leave  to  contest  the  former's  entry.  But 
assuming,  as  I  do,  that  the  proceeding  before  the  register  and  re- 
ceiver ^^as  had  on  the  direction  of  the  commissioner,  without  the  au- 
thority of  law,  the  cancellation  of  Webb's  certificate  of  purchase  and 
Swing's  subsequent  entry  of  the  premises  under,  the  homestead  law 
are  mere  nullities.  This  being  so,  the  exceptions  for  impertinence 
are  well  taken.  The  matter  embraced  in  them  is  altogether  imma- 
terial, and  not  a  defense  to  the  relief  sought  by  the  bill.  Neither 
does  it  appear  from  Swing's  answer  that  the  second  or  changed  filing 
of  December  4,  1876,  Was  for  the  land  in  question.  The  allegation 
is  that  on  that  day,  with  the  consent  of  the  register  and  receiver,  he 
changed  his  declaratory  statement,  bat  how  much  or  wherein  is  not 
stated.  In  the  opinion  of  the  secretary,  which  is  annexed  to  the  an- 
swer as  an  exhibit,  however,  it  orops  out  incidentally  that  the  change 
consisted  in  throwing  out  the  8.  W.  ^  of  the  N.  W.  ^  of  the  section, 
and  adding  thereto  lots  6  and  7  of  the  same.  Nothing  definite  can 
be  ascertained  from  this  without  reference  to  the  plat  of  the  public 
survey  of  the  section,  from  which  it  appears  that  the  boundary  line 
of  the  Umatilla  reservation  outs  off  the  south-east  corner  of  it,  leaving 
the  S.  £.  ^  of  the  8.  &.  ^  a  mere  fraction  containing  3.32  acres,  and 
known  as  lot  6;  and  the  N.  E.  ^  of  the  S.  E.  ^,  also  a  fraction,  con- 
taining 38.9  acres,  and  known  as  lot  7.  Practically,  then,  the  sec- 
ond  or  changed  Ewing  statement  includes  three  of  the  four  40-acre 
tracts  included  in  Webb's  purchase,  and  lot  6  of  the  same  section. 
Whether  this  was  "a  second  declaration  for  another  tract**  within  the 
prohibition  contained  in  section  2261  of  the  Bevised  Statutes  is  a  ques- 
tion. Certainly  it  was  not  for  the  same  tract  as  the  first  filing,  though 
not  wholly  for  "another"  or  different  one. 

On  the  argument  counsel  for  the  plaintiff  laid  great  stress  on  the 
fact,  as  he  assumed  it  to  be,  that  be  was  a  purchaser  in  good  faith 
for  a  valuable  consideration,  claiming  that,  as  the  defendant  had  not 
answered  the  allegation  of  the  bill  to  that  effect,  it  was  admitted  to 
be  true.  But  such  is  not  the  rule  in  equity  pleading,  though  it  would 
be  very  convenient  if  it  were  so.  An  allegation  in  a  bill  which  is 
neither  admitted  nor  denied  by  the  answer  is  HtUl  only  an  allegation, 
and  must  be  proved  before  the  plaintiff  can  have  any  relief  based  on 
it.'  If  he  wishes  to  prove  it  by  the  answer  of  the  defendant,  he  can 
compel  the  latter  to  testify  upon  the  point  by  excepting  to  the  answer 
for  insufficiency. 
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The  exception  made  in  section  3262  of  the  Bevised  Statutes,  ,in 
favor  of  a  bona  Jide  parcbase  for  a  valuable  consideration  from  a  per- 
son holding  a  certificate  of  purchase  under  the  pre-emption  law,  is 
only  agaiust  the  forfeiture  of  the  land  denounced  by  that  section  on 
account  of  the  falsity  of  the  oath  thereby  required  of  the  settler  as  to 
his  right  to  enter  land  under  the  pre-emption  law,  and  his  purpose  in 
doing  BO.  But  in  this  case  it  was  alleged  that  the  pre-emptor  never 
complied  with  the  law  as  to  residence,  improvement,  and  cultivation, 
and  that  the  certificate  of  purchase  wan  issued  to  him  upon  false  or 
insufficient  proofs  of  these  facts.  To  such  a  case  section  2262  does 
not  appear  applicable.  But  at  common  law,  where  a  party  obtaining 
a  conveyance  of  real  property  by  a  fraud  practiced  upon  the  grantor 
conveys  the  same  to  a  third  person,  who  buys  in  good  faith  and  for  a 
valuable  consideration,  the  latter  will  hold  the  property  purged  of  the 
fraud.  Fletcher  v.  Peek^Q  Granoh,  133;  Somea  v.  Brewer,  2  Pick. 
184;  Deputy  y.  Stapleford,  19  Cal.  303;  2  Story,  Eq.  Jur.  §  1502;  2 
Washb.  Real  Prop.  597.  And  in  U.  S.  v.  Minor,  5  Sup.  Ct.  Rep.  836. 
lately  decided  by  the  supreme  court,  it  is  said  that  when  a  person  ob- 
tains a  patent  for  land  under  the  pre-emption  law  by  "fraud  and  per- 
jury, it  is  enough  to  hold  that  it  conveys  the  legal  title ;  and  it  would 
be  going  quite  too  far  to  say  that  it  cannot  be  assailed  by  a  proceed- 
ing in  equity,  and  set  aside  as  void  if  the  fraud  is  proved  and  there 
are  no  innocent  pwehaeere  for  value." 

But  whether  this  rule  is  applicable  to  a  purchase  made  from  a  pre- 
emptor  after  entry  and  before  patent  issues  may  be  a  question.  Re- 
garding the  sale  of  the  land,  however,  as  completed  when  the  proof 
of  compliance  with  the  law  ia  made  to  the  satisfaction  of  the  agents 
of  the  vendor, — ^the  register  and  receiver, — and  the  purchase  price 
paid  to  them,  my  impression  is  that  an  innocent  purchaser  for  a  val- 
uable consideration  from  the  party  having  the  certificate  of  purchase 
takes  the  land,  and  the  right  to  the  patent,  purged  of  any  fraud  that 
may  have  been  committed  by  his  grantor  in  obtaining  such  certifi- 
cate. Of  course,  where  the  invalidity  of  the  certificate  is  apparent 
on  its  face  or  is  a  matter  of  law,  of  which  all  persons  are  presumed  to 
have  knowledge,  the  purchaser  would  take  with  notice  of  such  inva- 
lidity, and  be  bound  by  it  accordingly.  Bat  be  this  as  it  may,  my 
condusion-is  that  a  certificate  of  purchase  issued  in  due  form,  in 
favor  of  a  pre-emptor,  for  land  subject  to  entry  under  the  pre-emp- 
tion law  cannot  be  canceled  or  set  aside  by  the  land  department  for 
alleged  fraud  in  obtaining  it;  and  that  in  such  case  the  government 
must  seek  redress  in  the  courts,  where  the  matter  may  be  heard  and 
determined  according  to  the  law  applicable  to  the  rights  of  individ- 
uals under  like  circumstances.  The  right  of  a  party  holding  a  cer- 
tificate of  purchase  of  public  land,  and  that  of  his  grantee,  is  a  right 
in  and  to  property  of  which  neither  of  ibem  can  or  ought  to  be  de- 
prived without  due  process  of  law. 

The  exceptions  to  the  answer  are  allowed. 
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Umitbd  Status  o.  Eane  and  others. 

{Oireuit  Oouri,  D.  Colorado.  18SS.) 

1.  RBCBITEHS— iHTBBFBREnCB  OF  STRIKERS— InDUCINO  £mFU)7BS  TO  LeAVB 

BbRTICR— CONTBUPT. 

Where  employes  of  a  railroad  company  that  is  In  the  bands  of  a  receiver  ap- 
pointed by  the  court,  are  dissatisfied  with  the  wages  paid  by  the  receiver,  tliey 
may  abandon  the  employment,  and  by  persuasion  or  argument  induce  other 
'  employes  to  do  the  same ;  but  if  they  resort  to  threats  or  violence  to  induce  the 
others  to  leave,  or  accomplish  tlieir  purpose,  vsithout  aottial  violenM,  by  overaw- 
ing the  others  by  preconcerted  demonstrations  of  force,  and  thus  prevent  the 
recover  from  operating  the  road,  they  are  guilty  of  a  contempt  of  court,  and 
may  be  punished  for  theb*  unlawful  acts. 

2.  tJAUK  — COHSPIRACY  TO  DO  UsiaWTDI.  ACT  — LUBILITT  OB  AlX  FOB  A0T8  OF 

iMDiviDnAL  Conspirator. 

Where  a  party  of  men  combine  with  intent  to  do  an  unlawful  thing,  and  in 
the  prosecution  of  that  unlawful  intent  one  of  the  party  goes  a  step  beyond  the 
balance  of  the  party  and  does  acts  which  the  balance  do  not  themselves  per- 
form, all  are  responsible  for  what  the  one  does.  It  is  essential,  however,  that 
there  should  be  a  concert  of  action, — anagrooment  to  dosomeiinlawful  thing. 

H.  H.  Hobson,  V.  S.  Dist.  Atty..  and  E.  0.  Wolcott,  for  receiTer. 
Ralph  Talbotf  for  defendants. 

Bbeweb,  J.,  (orally.)  Now,  coming  to  these  contempt  cases,  the 
Btenographer  very  kindly  copied  out  alt  bis  notes  last  night  and  fur- 
nished the  transcript  to  me ;  so  I  have  had  an  opportunity  to  read 
over  the  testimony,  and  I  have  done  it  very  carefully. 

I  think  a  few  preliminary  considerations,  in  reference  to  the  com- 
mon rights  which  we  all  have  as  free  men  in  this  country,  may  not  be 
amiss.  Every  man  has  a  right  to  work  for  whom  he  pleases,  and  to 
go  where  he  pleases,  and  to  do  what  he  pleases,  providing,  in  so  doing, 
he  does  not  trespass  on  the  rights  of  others.  And  every  man  who 
seeks  another  to  work  for  him  has  a  right  to  contract  with  that  man, 
to  make  such  an  agreement  with  him  as  will  be  mutually  satisfactory ; 
and  unless  he  has  made  a  contract  binding  him  to  a  stipalated  time, 
he  may  rightfully  say  to  such  employe  at  any  time,  "I  have  no  farther 
need  of  your  services." 

Now,  it  is  well  to  come  down  to  simple  things.  Supposing  lir. 
Wheeler  has  a  little  farm  of  20  acres.  He  comes  to  Mr.  Orr  and  says 
to  him,  "Here,  work  for  me,  will  yon  ?"  and  Mr.  Orr  goes  to  work  for 
him  under  some  c'bntract.  Now,  every  one  of  us  realizes  the  fact 
that  if  Mr.  Orr  is  tired  of  working  there,  if  he  does  not  think  the  pay 
is  satisfactory,  or  if  it  is  a  mere  whim  of  his,  he  has  a  right  to  say, 
"Mr.  Wheeler,  I  won't  work  for  you  any  more,"  and  Mr.  Wheeler 
would  have  no  right  to  do  anything.  Mr.  Orr  is  a  free  man,  and  can 
work  for  whom  he  pleases,  and  as  long  as  he  pleases,  and  quit  when 
he  pleases;  and  that  right  which  Mr.  Orr  has  Mr.  Wheeler  has  also. 
The  fact  that  Mr.  Wheeler  happens  to  be  an  employer  does  not 
abridge  his  freedom .  If  he  is  tired  of  Mr.  Orr*s  work,  or  if  he  dislikes 
the  man,  or  if  he  does  not  want  any  more  of  his  assistance  on  hie 
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place,  he  can  Bay  to  Mr.  Orr,  and  say  Tery  properly,  **I  have  paid 

yoa  for  all  the  time  you  have  worked;  Jiow  yon  can  leave,  and  seek 
work  elsewhere."  Those  are  common,  every-day,  simple  rules  of 
right  and  wrong  we  all  recognize.  Nobody  doubts  that.  Nobody 
woald  think  for  a  moment,  in  a  simple  case  of  that  kind,  of  question* 
ing  the  right,  either  of  Mr.  Orr  to  quit  or  of  Mr.  Wheeler  to  say,  "You 
may  leave."  And  that  which  is  true  in  these  simple  matters  where 
there  is  a  little  piece  of  property,  and  a  single  owner  and  a  single 
laborer,  is  just  as  true  when  there  is  a  large  property,  a  large  num- 
ber of  employes,  and  a  corporation  is  the  owner.  Bales  of  right  and 
wrong,  obligations  of  employer  and  obligations  of  employe,  do  not 
change  because  the  property  is  in  the  one  instance  a  little  bit  of  real 
estate,  and  in  the  other  a  lai^e  railroad  property;  and  if  we  apply 
these  simple,  commonplace  mlesof  right  and  wrong,  weaToid,'often- 
times,  a  great  many  of  the  troubles  into  which  we  come. 

Moving  on  a  little  further  to  another  matter.  Supposing  Mr. 
Wheeler  had  two  men'employed,  and  that  he  finds  that  in  the  man- 
agement of  his  little  farm  be  is  not  making  enough  so  that  he  can 
alord  to  employ  two  laborers,  and  he  sa^s  to  one  of  them :  "I  will 
have  to  get  along  without  your  services,  and  I  will  do  with  the  services 
of  the  other,"  and  the  one  leaves.  That  is  all  right.  Supposing  the 
one  that  leaves  goes  to  the  one  who  has  not  left  and  says  to  him : 
"  Now,  look  here ;  leave  with  me, " — giving  whatever  reasons  he  sees  fit, 
whatever  reasons  he  can  adduce, — and  the  other  one  says :  "Well,  I 
will  leave,"  and  he  leaves  because  his  co-laborer  has  persuaded  him  to 
leave, — has  ni^ed  him  to  leave;  that  is  all  right.  Mr.  Wheeler  has 
nothing  to  say ;  he  may  think  that  the  reasons  which  the  one  that  is 
leaving  has  given  to  the  one  that  he  wonld  like  to  have  stay  are  friv- 
olous, not  such  as  ought  to  induce  him  to  leave-,  but  that  is  those  gen- 
tlemen's business.  '  If  the  one  whom  he  would  like  to  have  stay  is  in- 
clined to  go  becanse  his  friend  has  urged  him,  has  persuaded  him,  has 
induced  him  to  leave,  Mr.  Wheeler  cannot  say  anything.  That  is  the 
right  of  both  these  men, — ^the  one  to  make  suggestions,  give  reasons, 
and  the  other  to  listen  to  them,  and  act  upon  them. 

But  supposing — and  I  will  take  the  illustration  that  I  partially 
suggested  yesterday — supposing  one  is  discharged  and  the  other  wants 
to  stay,  is  satisfied  with  the  employment;  and  the  one  that  leaves  goes 
around  to  a  number  of  friends  and  gathers  them,  and  they  come 
around,  a  large  party  of  them, — as  I  suggested  yesterday,  a  party  with 
revolvers  and  muskets, — and  the  one  that  leaves  comes  to  the  one  that 
wants  to  stay  and  says  to  him :  "Now,  my  friends  are  here;  you  had 
better  leave;  Z  request  yon  to  leave;"  the  man  looks  at  the  party  that 
is  standing  there ;  there  is  nothing  but  a  simple  request, — ^that  is,  so 
far  as  the  language  which  is  used;  there  is  no  threat;  but  it  is  a  re- 
quest backed  by  a  demonstration  of  force,  a  demonstration  intended 
to  intimidate,  calculated  to  intimidate,  and  the  man  says:  "Well,  I 
would  like  to  stay,  I  am  willing  to  work  here,  yet  there  are  too  many 
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men  here,  tbere  is  too  mnoh  of  a  demonstration ;  I  am  afraid  to  stay." 
Now,  the  common  sense  of  every  man  tells  him  that  that  is  not  a  mere 
request, — ^tells  him  that  while  the  language  used  may  be  yery  polite 
and  be  merely  in  the  form  of  a  request,  yet  it  is  accompanied  with 
that  backing  of  force  intended  as  a  demonstration  and  calculated  to 
make  an  impression;  and  that  the  man  leaves,  really  because  he  is 
intimidated. 

If  I  take  another  illustration  I  will  make  it  even  more  plain.  Sup- 
posing half  a  dozen  men  stop  a  coach,  with  revolvers  in  their  hands, 
and  one  man  asks  the  passengers  politely  to  step  out  and  pass  over 
their  valuables ;  and  they  step  out  and  pass  over  their  valuables;  and 
supposing  thoBe  men  should  be  put  on  trial  before  any  court  for  rob- 
bery, would  not  you  despise  a  judge  that  would  say,  "Why,  there  was 
no  violence;  there  were  no  threats ;  there  was  simply  a  request  to  these 
pawengers  to  hand  over  their  valuables,  and  they  handed  them  over; 
it  was  simply  a  request  and  a  loan  of  their  valuables?"  Would  not 
the  common  sense  of  every  man  say  that  that  request,  no  matter  how 
politely  it  was  expressed,  was  a  request  backed  by  a  demonstration 
of  force  that  was  really  intlmidatioti,  and  made  the  offense  robbery? 
Would  not  you  expect  any  judge  to  say  that  ?  Would  not  you  despise 
any  one  that  would  say  otherwise  ?  And  so,  as  I  suggested  yesterday 
to  my  brother  Talbot, — and  he  has  argued  his  case  with  very  great 
clearness, — ^that  is  reaUy  the  question  here :  whether  these  parties  went 
there  simply,  as  persons  have  a  right  to  do,  to  request  engineers  and 
train-men  to  desist  from  further  labor,  or  whether  tbey  went  there, 
under  the  circumstances,  with  such  a  demonstration  of  force,  with 
such  an  attitude  and  an  air,  that  although  nothing  but  a  request  was 
expressed,  it  was  a  request  whioli  men  did  not  dare  decline  to  comply 
with.  The  fact  that  half  a  dozen  men  went  there  and  asked  an  engi- 
neer, or  a  brakeman,  or  a  train-man  to  quit, — that  is  all  right,  if  it  was 
simply  a  mere  matter  of  request,  a  mere  matter  of  giving  views  and 
reasons.  That  is  a  part  of  the  common  right  of  us  all.  We  all  can 
express  our  opinions.  We  can  go  to  any  friend  and  ui^e  him  to  do 
this  or  do  that ;  that  it  is  a  part  of  the  common  liberties  of  every  man  in 
this  country;  and  the  question  is  not,  whether  these  gentlemen  went 
tbere  in  a  pleasant  way  and  stated  reasons,  or  urged  their  friends  to 
quit  work,  but,  did  they  go  with  such  an  intended  demonstration  of 
power,  and  in  such  an  attitude,  that  though,  as  they  have  stated  here, 
they  simply  requested  these  engineers  and  employes  to  quit,  they  did 
it  under  circumstance  that  the  engineers  and  the  train-men  were  intim- 
idated, and  quit  because  they  felt  compelled  to,  I  do  not  suppose  that 
the  court  would  be  concluded  by  the  mere  statement  of  an  engineer 
that  he  was  afraid,  because  that  might  have  been  simply  an  excuse 
for  his  conduct,  or  it  might  have  been  because  he  was  a  timid  man, 
and  there  was  really  no  such  demonstration  that  a  sensible  man,  an 
ordinary  man,  a  prudent  and  fair-minded  man,  had  any  reason  to 
expect  any  further  trouble. 
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So,  before  the  government  can  properly  as^  the  eonrt  to  treat  these 
defendants  as  in  contempt,  it  must  satisfy  the  court  that  these  re- 
qaeets  were,  in  fact,  something  more  than  mere  requests;  that  what- 
ever language  may  have  been  used,  it  was  nsed  under  such  circum- 
stances and  with  sacb  demonstrations  that  the  employes,  the  engineers, 
and  the  train-men  felt  that,  as  prudent  men,  they  must  leave;  that, 
because  of  due  regard  for  their  own  safety  and  their  own  well-being, 
they  had  to  leave;  and  also  that  that  demonstration  was  made  under 
the  cironmetances  with  the  intent  to  accomplish  that  result.  If  .that 
is  shown,  if  the  testimony  makes  it  clear  that  these  parties  went  in 
Bneb  numbers,  and  condueted  themselves  in  each  a  way,  that  while 
they  simply  said,  "Please  get  off  this  engine,"  or  f  We  want  you  to  get 
off  this  engine,"  they  intended  to  overawe, —  intended,  by  the  demon- 
strations which  they  made,  to  impress  upon  the  minds  of  the  engineers 
and  train-men  that  personal  pmdenee  compelled  them  to  leave, — why, 
then  the  government  has  made  out  its  case.  It  is  not  necessary  that 
there  should  be  actual  violence.  As  my  brother  TBEi.T  said  in  a  sim- 
ilar case,  (In  re  DoolittU,  ante,  544,)  that  we  had  before  us  in  Bt. 
Louis,  a  request,  under  these  circumstances,  is  a  threat.  Every  sen- 
sible man  knows  what  it  means,  and  courte  are  bound  to  look  at  things 
jnst  as  they  are,  to  pass  on  fects  just  as  they  are  developed,  to  treat 
the  conduct  of  men  just  as  it  is,  and  to  impute  to  them  that  intention 
which  their  acts  and  their  conduct  disclose  was  their  intention. 

Then  there  is  another  proposition  that  comes  in, — a  familiar  rule  of 
law, — that  where  a  party  of  men  combine,  with  the  intent  to  do  an  un- 
lawful thing,  and  in  the  prosecution  of  that  unlawful  inteat  one  of 
the  party  goes  a  step  beyond  the  balance  of  the  party,  and  does  acts 
which  the  balance  do  not  themselves  perform,  all  are  responsible  for 
what  the  one  does.  In  order  to  make  that  rule  of  law  applicable, 
there  must  be  a  concert  of  action ;  an  agreement  to  do  some  imlawf  ul 
thing.  If  there  is  no  such  agreement,  no  such  preconcert  of  action, 
why  then  each  individual  is  responsible  simply  for  what  he  does. 
Thus,  for  instance,  if  there  should  happen  to  gather  here  on  the  street 
50  or  100  or  200  men,  with  no  preconcert  of  purpose,  accidentally 
meeting  here,  and  a  street  fight  should  develop  in  their  midst,  all  of 
that  crowd  are  not  responsible  for  it;  that  would  be  unjust;  that  would 
be  unfair;  oeoause  they  did  not  go  there,  they  did  not  meet  together, 
with  a  preconcerted  purpose  to  do  anything  unlawful,  and,  although 
something  unlawful  may  be  done  in  that  crowd,  yet  only  they  are  at 
fault  who  do  the  unlawful  thing.  But  if  they  all  met,  as  I  said,  for  the 
purpose  of  doing  some  unlawful  act,  having  formed  beforehand  the 
purpose  to  do  it,  and  are  present  there  to  carry  that  purpose  into  effect, 
then  every  man,  by  virtue  of  uniting  in  that  preconceived  purpose  to 
do  the  unlawful  thing,  makes  himself  responsible  for  what  any  one 
does. 

A  familiar  illustration  which  often  eomes  before  a  court  is  this : 
Supposing  three  or  four  men  form  a  purpose  to  commit  burglary,  and 
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break  into  a  house  for  the  purpose  of  committing  thai  bnrgUry;  that 

is  all  tboy  bad  intended  to  do;  that  is  the  unlawful  act,  and  the  Bingle 
unlawful  act,  which  they  had  set  out  to  accooiplish;  they  get  into  the 
bouse  and  somebody  wakes  up,  and  one  of  the  party  shoots  and  kills. 
Now,  the  three  or  four  persons  who  went  into  that  house  never  formed 
beforehand  the  intent  to  kill  anybody;  they  simply  went  in  there  to 
commit  burglary;  but,  combining  to  do  that  unlawful  thing,  in  the 
prosecution  of  that  burglary,  and  to  make  it  successful,  one  of  the 
party  shoots  and  kills,  and  the  law  comes  in  and  says:  "All  of  you 
are  guilty  of  murder;  we  do  not  discriminate  between  you;  yon  broke 
into  that  house  to  oommit  burglary;  in  the  prosecution  of  that  burgla- 
rious entrance  one  of  your  party  committed  murder;  all  are  guilt j." 

Now  that  is  a  reasonable  rule,  when  you  stop  to  think  of  it;  it  is 
not  a  mere  harsh,  arbitrary,  technical  rule  which  the  courts  have  laid 
down,  and  the  statutes  have  established;  it  is  a  rule  intended  to  pre- 
vent combinations  or  conspiracies  to  do  an  unlawful  thing,  and  where 
there  are  many  together  it  is  often  difficult  to  distinguish  the  one  who 
does  any  particular  act.  I  have  a  very  forcible  illustration  right  in 
this  testimony  before  me.  Mr.  Tyler  is  charged  by  one  or  two  wit- 
nesses with  having  said,  in  one  of  those  interviews  with  one  of  the 
engineers,  after  some  colloquy,  and  a  man  saying  he  was  not  afraid 
to  take  that  engine  and  train  out,  "  What  about  the  after-clap  ?"  Now 
Mr.  Orr  comes  forWard  and  says,  and  Mr.  Tyler  too,  that  Mr.  Tyler 
did  not  use  that  expression.  Mr.  Orr  said  he  heard  the  remark,  but 
it  was  a  remark  from  some  one  at  his  right,  and  was  not  made  by 
Mr.  Tyler.  That  will  often  be  true  where  there  are  many  together; 
in  the  excitement  which  attends  such  a  gathering,  it  is  often  very 
difficult  to  individualize  the  particular  actor  or  speaker,  and  while 
one  witness  may  say  this  man  did  it  or  this  man  said  it,  another  wit- 
ness equally  credible,  and  present  at  the  time,  may  have  it  in  his 
mind  that  another  man  did  or  said  it.  So,  because  it  is  often  in  the 
nature  of  things  difficult  to  individualize  a  man  that  does  or  says  a 
particular  matter,  the  rule  is  laid  down  that  if  they  have  met  with  a 
preconceived  purpose  to  do  an  unlawful  act,  all  must  respond  for 
what  each  one  does  and  says.  That  is,  as  X  said,  no  harsh  and  arbi- 
trary rule,  but  a  rule  in  the  interests  of  justice,  for  the  protection  of 
society*  ' 

Now,  with  these  preliminary  observations,  let  us  come  down  to  the 
testimony  itself.  All  parties,  the  defendants  and  the  witnesses  for 
the  government,  agree  that  there  was  a  large  gathering  there, — quite 
a  crowd;  and,  as  Mr.  Orr  says,  there  was  a  "fever  of  excitement." 
He  used  the  expression  ouce,  **It  was  tberage^"  interpreting  that  aft- 
erwards with  the  idea  that  there  was  an  excitement  pervading  the 
crowd,  which  surged  backwards  and  forwards,  now  to  this  engine  and 
now  to  that,  and  that  there  was  an  excited,  eager  crowd  of  people 
there,  bent  on  accomplishing  a  certain  result.  They  wanted  to  stop 
the  movement  of  trains ;  they  did  not  seek  to  destroy  an  engine ;  they 
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did  not  seek  to  destroy  property ;  they  had  obviouBly  that  respect  for 
the  rights  of  property  which  made  them  unwilling  to  touch  an  engine, 
a  car,  or  any  of  the  property  of  the  company  for  the  sake  of  destroy- 
ing it;  and  in  that  they  are  to  be  commended;  in  that  their  conduct 
differs  from  that  which  oftentimes  is  found  in  moTements  of  this 
kind;  for  it  is  part  of  the  public  history  of  the  country,  as  we  all 
know,  that,  in  what  are  called  strikes,  excited  men,  wicked  men,  have 
-wrought  oftentimes  fearful  destruction  of  property. 

You  will  all  remember  the  Pittsburgh  riots,  years  ago,  when  millions 
of  dollars  of  -property  were  destroyed.  These  men,  and  I  say  it  to 
their  commendation,  I  do  not  see  from  the  testimony  that  they  put  a 
finger  on  a  dollar's  worth  of  company's  property  to  destroy  it;  but 
they  did  go  there  with  the  intent  to  prevent  this  company,  whose 
property  is  in  the  hands  of  the  court,  from  moving  its  trains, — from 
attending  to  its  regular  business.  Of  that  there  can  be  no  question. 
What  the  grievances  were,  what  the  reasons  for  the  strike  were,  are 
obscure.  I  do  not  fully  understand  tbem.  The  parties  defendant 
in  this  case,  when  they  were  on  the  stand  themselves,  did  not  seem 
to  have  a  definite  idea  of  the  wrongs  that  they  complained  of,  or  of 
•  what  their  grievances  were  If  they  had  any  grievances,  if  there 
was  anything  of  which  they  bad  a  right  to  complain,  it  is  one  of  the 
peculiar  features  of  property  situated  as  this  is  that  the  court  is  al- 
ways open  to  hear  and  adjust  them;  and  in  one  respect  this  com- 
pany, whose  'property  is  in  the  hands  of  the  court,  has  not  the  free- 
dom which  ordinary  property  owners  have.  Although  owning  this 
railroad,  it  is  not  for  it  to  say  who  shall  be  employed  and  who  not. 
The  court  has  taken  possession  of  that  property,  and  any  man  con- 
nected with  the  administration  or  management  of  that  road,  I  do  not 
care  who  he  is,  whether  he  is  doing  the  most  humble,  common  work 
on  the  line  of  that  road,  has  the  same  right  that  the  receiver  himself 
has,  that  any  creditor  of  the  road  has,  to  come  into  this  court  and 
insiBt  that  any  grievance  which  he  has  against  the  management  of 
that  road  shall  be  considered  and  passed  upon.  Ordinaiily,  you 
know,  when  a  company  has  property,  it  has  absolute  liberty.  It 
may  dismiui  whom  it  pleases,  and  employ  whom  it  pleases ;  but  when 
the  courts  take  possession  of  property  in  this  way,  that  liberty  is 
abridged,  and  the  company  cannot  aay, — Mr.  Jackson,  the  receiver, 
cannot  say,— "I  will  discharge  all  of  these  men;  I  will  pay  them  only 
80  much  a  day;  I  will  require  so  many  hours'  work;  I  will  require 
this  and  that  of  them for  there  is  no  one  in  the  employ  of  the  com- 
pany but  who  has  the  right  to  come  and  say  to  this  court,  "Mr.  Jack- 
son is  making  an  unreasonable  requirement;  it  is  more  than  he  has 
fairly  and  reasonably  a  right  to  require  of  us;"  and  the  court  is 
bound  to  listen  to  that  complaint,  and  to  see  that  justice  is  done  be- 
tween tiie  receiver  and  any  employe.  But  this  party  of  strikers,  not 
coming  into  this  court,  assumed  at  that  time  to  try  to  stop  the  opera- 
tion of  the  road;  tried  to  prevent  the  engineers  from  running  out  the 
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trains;  tried  to  prevent  the  train-men  from  working;  and  while,  as  I 

say,  they  touched  no  property  to  injure  it,  yet  I  think  there  was  no 
one  that  heard  the  testimony  but  felt  that  that  demonstration  was 
made  with  the  intent  to  overawe  these  engineers;  to  make  them  feel 
that'  it  was  not  personally  prudent  to  run  those  trains ;  that  there  was 
a  risk  to  themselves  in  attempting  to  continue  the  operations  of  the 
road  there ;  and  that  these  engineers  acted  under  a  reasonable  sense 
of  personal  danger  accruing  from  the  demonstration  that  was  made  in 
their  presence. 

1  have  no  doubt  that  some  men,  who  are  excessively  bold,  might 
have  laughed  at  it,  and  waited,  believing  that  no  personal  violence 
would  be  used;  but  men  are  not  all  equally  bold  and  courageous;  the 
average  man  has  a  f&eling  that  it  is  his  duty  to  regard  his  personal 
safety;  we  all  know  that,  and  we  act  upon  that  presumption;  and 
when  these  men  met  there  in  that  fever  of  excitement,  when  the 
crowd  surged  backwards  and  forwards,  from  one  end  of  that  yard  to 
the  other,  approaching  now  this  engine  and  now  that,  they  knew, 
and  every  man  knows,  that  that  kind  of  a  demonstration  was  calon- 
lated  to  intimidate ;  and  they  knew,  and  every  man  knows,  that  ordi- 
narily prudent  men  are  not  going  to  risk  their  personal  safety  vhen  * 
there  is  nothing  to  be  gained  by  it.  l!hey  are  going  to  say,  "Well, 
here  is  a  crowd;  they  are  in  excitement  here;  they  pass  backwards 
and  forwards  through  this  yard;  and  though  they  say  we  cannot  do 
any  violence,  we  cannot  order  you  to  leave,  but  you  had  better  leave ; 
we  request  you  to  leave ;  you  are  not  going  back  on  us,  and  we  had 
better  quit."  Every  one  understands  that  these  men  fdt  overawed, 
intimidated,  and  quit  work,  not  because  they  wanted  to, — some  of 
them,  at  least, — ^but  because  they  felt  that  their  personal  safety,  per- 
sonal prudence,  required  them  to  do  it.  It  would  be,  as  it  seems  to 
me,  blinding  my  eyes  to  obvious  facts  to  say  thai  there  was  not  in- 
timidation. I  think  these  men  that  were  there  would  themselves 
feel  that  I  did  not  respect  their  good  sense,  that  I  did  not  give  them 
credit  for  ordinary  intelligence,  if  I  should  say  that  that  was  a  mere 
peaceable  gathering  of  a  few  men  to  present  a  request ;  and  I  have 
come  reluctantly  to  the  conclusion  that  there  was  an  effort,  a  precon- 
certed effort,  at  that  time,  by  &  demonstration  of  force,  to  overawe 
these  engineers  and  train-men,  and  to  prevent  the  receiver  from  op- 
erating the  road  there. 

Coming  to  that  conclusion,  there  is  but  one  duty  that  a  court  may 
discharge.  Courts  are  organized  for  the  protection  of  persons  and 
property,  and  while  in  the  discharge  of  their  duties  oftentimes  there 
are  unpleasant  burdens  cast  upon  them ;  yet  no  man  u  fit  to  occupy 
a  position  as  a  judge,  especially  in  a  court  which,  like  this,  hu  snch 
vast  powers  and  such  solemn  responsibilities,  who  can  hesitate,  when- 
ever a  wrong  is  brought  to  his  attention,  to  treat  it  as  a  wrong  and 
punish  accordingly. 

I  have  looked  over  this  testimony  to  see  if  I  could  distingaish  in 
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any  way  between  the  eondact  of  these  defendants, — if  I  could  find  who 
were,  in  the  language  of  some  of  the  witnesses,  the  ringleaders,  the 
ones  that  were  orging  on  the  others;  for  it  is  part  of  oar  common 
knowledge  that  in  movements  of  this  kind  the  great  majority  are  led 
by  the  few ;  they  listen  to  those  who  are  the  leaders.  As  some  of 
these  defendants  said,  not  knowing  really  what  the  trouble  was,  yet 
because  they  were  led  and  urged  by  others,  they  went  into  this  strike. 
Now,  those  who  are  in  the  great  majority  in  such  a  case,  who  are 
amply  the  followers  of  a  few  leaders,  the  court  ought  to  treat  very 
mildly;  those  who  are  the  ringleaders,  those  who  lead  off  in  any  un- 
lawful movement,  must  expect  to  be  treated  as  such. 

The  first  one  that  I  shall  notice  is  Mr.  Wheeler.  For  the  reasons 
which  I  have  already  indicated,  independent  of  the  particular  matter 
which  I  shall  refer  to,  it  seems  to  me  that  he  must  be  held  responsi- 
ble with  the  others.  Beyond  that  is  his  connection  with  an  engine 
and  cars  that  went  to  Poncha,  and  the  setting  off  of  a  car  there.  Mr. 
"Wheeler  gives  his  version  of  that  affair,  and,  according  to  that,  his 
thought  in  what  he  did  was  rather  to  protect  the  company  than 
otherwise.  Well,  it  is  fair  to  him  to  give  him  the  benefit  of  his  ex- 
planation as  to  that  matter,  though  I  can  but  think  that  he  must  be 
held  responsible  generally  with  the  others.  But  there  is  a  circum- 
stance connected  with  himself  personally  which  leads  me  to  make  a 
different  ruling  in  his  case  from  the  others;  eortain  family  matters 
which  I  need  not  mention  here,  and  which  seem  to  justify  and  re- 
quire me  to  treat  his  case  as  exceptional.  While  courts  are  exacting 
and  sometimes  severe,  they  are  never  cruel;  and,  in  view  of  these 
family  matters,  Mr.  Wheeler  will  be  discharged,  on  giving  his  per- 
sonal recognizance  to  keep  the  peace  and  not  interfere  with  the  man- 
agement of  the  road  by  the  receiver. 

The  next  case  is  that  of  Mr.  Murphy.  Upon  the  general  consider- 
ations that  I  have  given  I  think  that  he  must  be  held  responsible, 
and  technically,  I  might  say,  within  the  rule  of  the  law  heretofore 
stated,  that  he  must  be  considered  as  equally  guilty  with  the  others; 
but  as  I  read  the  testimony  through,  notwithstanding  one  or  two  mat- 
ters in  which  he  figured  personally,  it  does  not  impress  me  that  he 
can  be  regarded  as  a  leader,  and  I  shall  impose  a  slight  punishment 
on  him.  The  order  will  be  that  he  will  be  committed  to  the  county 
jail  for  10  days. 

In  respect  to  Mr.  Tyler,  I  think  his  conduct  shows  that  he  was  more 
of  a  leader  than  these  other  two.  I  do  not  see  that  his  conduct  was 
such  that  he  could  be  called,  in  the  severest  sense  of  the  term,  one  of 
the  leaders.  Here  was  possibly  a  man  who  was  talking  a  good  deal, 
yet  his  conduct  does  not  seem  to  me  to  merit  the  condemnation  that 
Mr.  Orr's  does,  and  the  order  will  be  in  his  case  that  he  be  committed 
for  30  days. 

In  regard  to  Mr.  Orr,  he  denies  one  by  one,  and  in  totOt  the  specific 
charges  made  against  him  by  the  several  witnesses,  or  else,  where  he 


Digitized  by 


Google 


756 


VBSBBAL  BEPOBTBa. 


admits  a  part  of  what  was  said,  he  qualifies  it  by  giving  his  reeolleo- 
tion  of  the  conversation.  If  there  were  bnt  one  witness  who  made 
these  specific  charges  against  him, — as  he  appeared  very  frank  in  his 
manner  on  the  witness  stand,  outspoken,  straightforward, — I  should 
feel  that  in  bis  case  the  duty  which  exists  of  giving  the  benefit  of  all 
doubts  to  a  party  charged  with  wrong,  would  make  me  place  his  conduct 
along-side  that  of  the  others;  but  there  are  three  or  four  witnesses 
testifying  to  separate  matters,  and  it  seems  to  me  I  should  not  be  do- 
ing justice  to  take  his  single  denial  as  against  the  testimony  of  these 
several  witnesses.  It  may  be,  and  I  think  regard  for  every  man  re< 
quires  me  to  say,  that  possibly,  in  the  excitement  of  that  day»  having 
made  these  remarks  or  threats,  they  have  passed  from  his  mind,  and 
that  he  really  did  not  intend,  on  the  witness  stand,  to  state  anything 
other  than  as  he  remembered;  bnt  these  witnesses  who  speak  in  ref- 
erence to  what  threats  he  made  are  too  specific,  too  positive,  too  clear, 
for  me  to  doubt  that  on  that  day  he  did  make  the  threats  which  are 
charged  against  him,  and  those  threats  are  of  no  trifling  nature.  I 
cannot  pass  over  suob  conduct  lightly.  I  do  not  know  what  testimony 
was  adduced  before  my  brother  Hallett  in  reference  to  the  two  cases 
which  he  disposed  of;  bnt  where  a  party  is  guilty  of  no  actual  injury 
to  property,  I  think  a  distinction  should  be  drawn  between  his  ease 
and  that  of  parties  who  forcibly  seize  and  destroy  property.  I  had 
occasion  the  other  day,  in  St.  Louis,  to  go  through  with  matters  of 
this  kind  at  great  length,  where  I  felt  constrained  to  impose  a  milder 
punishment  than  my  brother  Tb&at,  the  district  judge,  thought  the 
cases  warranted ;  and  I  did  it  then  on  the  ground  that  there  WM  no 
destruction  of  property,  and  that,  perhaps,  in  that  case,  there  was 
no  specific  intent  to  interfere  with  the  property  in  the  hands  of  the 
receivers.  In  this  case,  without  intending  to  say  that  six  months 
might  not  be  a  proper  punishment,  yet,  as  the  parties  did  not  do  any 
violence  to  the  property,  I  think  that  it  would  be  fair  to  impose  a  pen- 
alty of  only  four  months  on  Mr.  Orr.  I  do  that  partially  for  this  fur- 
ther reason, — and,  as,  perhaps,  some  of  these  gentlemen  who  are  in 
the  court-room  are  interested  in  this  matter,  it  will  not  be  out  of  place 
for  me  to  add  a  word. 

So  far  as  I  am  advised,  this  was  the  first  demonstration  of  the  kind 
along  this  road,  and  the  parties  engaged  in  it  did  no  violence  to  prop- 
erty, for  which,  as  I  said,  they  are  to  be  commended.  It  seems 
from  the  testimony  that  they  were  trying  to  accomplish  their  purposes 
without  any  violence  to  property,  and  perhaps  some — some  certainly, 
and  perhaps  all — believing  that  in  what  they  were  doing  they  were 
not  interfering  with  the  property  in  the  hands  of  the  court,  or  plac- 
ing themselves  in  a  position  where  they  could  be  held  liable  for  con- 
tempt. It  is  fair  to  every  man  to  believe  what  he  says,  unless  there 
is  developed  on  the  other  side  such  testimony  as  compels  a  disregard 
of  his  statements.  Bnt  this  case,  in  all  its  features,  has  developed  to 
these  men  the  fact  that  where  property  is  in  the  possession  of  the 
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conrt,  the  management  of  that  property  cannot  lightly  be  trifled  with, 
and  the  lesaon  it  teaohes  will  not,  I  think,  be  forgotten.  And  while 
the  penalties  which  I  have  imposed  fare  not  so  severe  as  have  been 
imposed  in  many  cases  elsewhere,  and  indeed  here,  I  want  to  say  in 
conclusion  that  no  subsequent  demonstration  of  a  similar  nature  any- 
where  within  my  jurisdiction,  or  at  least  within  this  state,  where  these 
cases  have  transpired,  and  where  others  must  take  notice  of  what  was 
done,  may  expect  any  such  light  treatment  at  my  hands.  It  is  the 
dnty  of  the  court  to  see  that  property  which  is  put  into  its  bands, 
or  in  the  hands  of  its  receivers,  is  absolutely  protected,  and  that  no- 
body»  directly  or  indirectly,  interferes  with  the  management  of  that 
property.  No  man  is  bound  to  stay  a  single  day  in  the  employment 
of  the  receiver  appointed  by  this  court,  and  no  man  must  interfere 
with  the  property  or  with  the  management  of  that  property  so  long 
as  it  is  in  the  hands  of  the  eonrt;  and  if  there  is  any  subsequent  de- 
monstration of  a  similar  nature,  I  want  now  to  say  most  kindly,  but 
most  emphatically,  so  that  nobody  may  misunderstand,  that  any  par- 
ties who  are  engaged  in  it  and  who  are  brought  before  me  for  con- 
tempt, must  expect  the  severest  penalty  which  the  law  permits.  If 
there  is  any  man;  as  I  said  awhile  ago,  who  feels  that  he  is  wronged 
in  any  way  by  the  receivers  appointed  by  this  court,  all  he  has  to  do 
is  to  come  and  make  his  grievances  known,  and  they  will  be  heard, 
and  the  court  will  try  to  do  justice  by  him  as  well  as  by  the  receivers ; 
bat  no  violence,  in  any  way,  shape,  or  manner,  will  be  tolerated  in  the 
slightest  degree. 


Fbakk  and  others  v.  Dbnteb  &  B.  G.  By.  Go. 

I0ircu&  VlBurtj  D.  Colorado.   N.uy  22, 18S5.) 

Regbitbrs— Stbiu. 

Uomplaiats  of  railroad  employes  considered,  and  duties  of  receiver  and  em- 
ployes discussed,  in  regard  to  management  of  road. 

Bbbwer,  J.,  {araUy.)  In  reference  to  this  matter  of  the  employes 
of  the  Denver  &  Bio  Grande,  certain  gentlemen  came  before  me  the 
other  day,  with  a  petition,  and  I  set  a  day  for  the  hearing  of  the  mat- 
ters there  complained  of,  which  was  the  day  before  yesterday.  On  that 
day  the  parties  on  both  sides  appeared,  and  we  had  quite  an  amount 
of  testimony  taken  down,  which  has  been  copied  by  the  stenographer. 
At  the  same  time  the  complaining  parties  filed  a  further  statement 
as  to  matters' to  which  they  wanted  to  call  the  attention  of  the  court. 
I  have  those  two  statements  before  me.  X  will  not  take  time  to  read 
them  in  detail;  but  they  include  substantially  these  matters.  They 
elaim,  in  the  first  place,  that  the  wages  of  the  apprentices  are  not  rea- 
sonably advanced.  Then,  in  the  second  place,  they  say  that  men  em- 
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ployed  in  the  freight  department  have  been  repaired  to  do  extra  work 
without  extra  pay.  Then,  in  the  third  place,  they  claim  that  a  num- 
ber of  men  were  diBcharged  on  the  pretense  that  there  was  not  work 
enough  for  them,  when,  in  fact,  there  was  work,  and  when,  if  there 
was  not  an  abundance  of  work,  the  remaining  employee  were  willing 
to  work  on  shorter  time.  They  also  say  that  the  employes  in  one 
specific  department  presented  a  petition  to  tUa  officers  of  the  road,  ask- 
ing for  the  discharge  of  one  of  the  foremen,  Mr.  McClellan;  and  they 
say  here  that  that  foreman  was  so  blasphemous  and  tyrannical  as  to 
unfit  him  for  the  position  he  holds.  Well,  there  are  some  of  these 
things,  frankly,  that  I  think  very  trivial,  and  I  think,  gentlemen,  that 
you  will  so  agree  with  me  when  yon  stop  to  consider  the  situation. 

Here  are  10  young  men  who  came  forward  to  complain  that  their 
wages  have  not  been  reasonably  advanced.  They  were  young  men, 
all  the  way  from  16  to  22  or  23  years  of  age.  Only  one  of  them, 
according  to  his  own  statement,  during  the  time  that  he  had  been 
working  for  the  company,  has  had  his  wages  reduced,  and  he  was  a 
boy  only  16  years  of  age,  whose  wages  were  reduced  from  $1.50  to 
$1.25  a  day,  and  a  boy  who,  very  obviously,  was  not  overly  strong. 
That  was  the  only  case  of  reduction.  There  was  one  other  whose 
wages  bad  remained  what  they  were  when  he  started ;  but  the  other 
eight  had  had  a  steady  increase  of  wages.  I  do  not  mean  regularly 
so  much  every  month  or  every  six  months,  but  their  wages  had  been 
increased.  I  asked  two  or  three  of  them  who  seemed  to  be  very  sore, 
whether  they  had  tried  to  get  work  or  higher  wages  elsewhere.  They 
had  not,  and  did  not  know  whether  they  could,  yet  their  wages  had 
been  increased,  while  daring  the  past  year  or  more  this  road  has  been 
defaulting  in  all  its  interests.  It  has  cost  over  $30,000,000  to  build 
this  road  of  1,300  miles,  and  the  men  whose  money  built  it,  the  men 
who  put  their  money  into  the  building  of  this  road  so  as  to  furnish 
work  and  support  to-day  to  the  3,000  or  4,000  men  employed  along 
its  line,  have  not  during  the  last  year  received  a  dollar.  Now,  ia  it 
not  fair  and  but  common  justice  that  they  should  have  something, 
and  that  the  earnings  should  not  be  all  turned  in  one  direction  to  lift 
up  the  wages  of  laboring  men  ?  It  is  not  now  as  it  was  three  or  four 
years  ago,  when  this  road  was  doing  a  large  business  and  paying  in- 
terest, when  it  could  aiford  to  increase  wages,  for  its  earnings  have 
dropped  from  1882  to  1884  over  $800,000. 

There  is  not  one  of  you  that  if  you  started  a  business  of  your  own 
would  not  do  just  as  the  officers  of  this  company  are  doing.  Yon 
start  a  little  establishment  for  manufacturing,  or  anything  of  that 
kind,  and  have  four  of  five  men  working  for  you.  The  times  get  hard 
and  you  cannot  pay  your  debts.  What  would  every  one  of  you  say  to 
the  men  who  were  working  for  you  ?  You  would  not  say,  *' Well^ow, 
I  will  go  and  increase  your  wages;"  but,  "My  business  is  poor,  1  am 
making  nothing;  I  am  not  paying  my  debts,  and  I  cannot  pay  yoa  any 
more  wages;"  and  very  likely  in  many  cases  yoa  might  say,  "I  wiU 
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faaTe  to  redaoe  your  w^es;  if  yon  can  do  better  elsewhere,  well  and 
good,  but  if  you  work  for  me  I  cannot  pay  yon  as  much  as  I  have 
been  doing,  because  I  cannot  pay  my  creditors ;  I  am  in  debt."  Every 
man  wants  to  pay  his  debts, — feels  that  he  ought  to ;  and  while  we  call 
this  a  oorporatiou,  it  is  nothing  bat  a  combination  of  a  great  many 
men  who  put  their  property  into  this  one  form ;  and  they  think,  and 
every  man  thinks  and  feels  that  he  ought,  so  far  as  ho  can,  to  pay 
his  debts,  and  that  it  would  not  be  right  for  him  to  be  extravagant  in 
his  living  or  his  expenses  when  he  is  in  debt.  And  it  is  not  a  matter, 
either,  in  which  the  present  officers  of  the  company,  the  men  who  are 
managing  the  road  to-day,  have  any  discretion.  It  is  not  for  them  to 
say,  "We  will  increase  wages  and  build  cars  and  extend  the  track, 
and  80  give  employment  to  a  grea'  many."  The  court  has  said  to 
them,  "In  taking  possession  of  this  road  you  do  so  because  it  is  a  de- 
faulting road ;  it  does  not  pay  its  interest  or  its  debts,  and  now,  gentle- 
men, we  put  you  in  charge  of  this  road  and  yon  have  got  to  run  it  just 
as  economically  as  you  can.  You  must  not  expend  a  dollar  in  extend- 
ing the  road;  you  must  not  expend  a  dollar  more  than  is  necessary 
in  keeping  up  the  road;"  and  if  it  should  appear  that  they  were  going 
on,  I  will  not  say  extravagantly,  bnt  even  oarelesely,  as  owners  of 
roads  Sometimes  do,  why  then  the  oonrt  should  atep'in  and  tell  them : 
"You  forget  that  this  road  does  not  pay  its  debts ;  that  it  is  defaulting, 
and  it  has  not  the  means,  and  you  must  stop."  That  which  every 
man  has  to  do  in  his  own  business,  those  gentlemen  who  are  placed 
in  charge  of  this  road  have  to  do  in  the  management  of  this  road;  so 
they  could  not  do  what,  perhaps,  many  of  them  would  like  to  do, — in- 
erease  wages,  increase  their  laboring  foroe.  They  have  got  to  keep 
within  the  limits  of  their  instructions. 

I  will  not  go  over  the  matter  that  I  went  over  the  other  day,  where 
I  said  to  yon  that  the  employe  was  at  liberty  and  the  employer  was  also 
at  liberty.  Whatever  lavra  may  exist  by  and  by,  to-day,  in  this  coun- 
try, the  employe  is  free  to  gO  or  free  to  stay,  and  the  employer  is  free 
to  discharge  him.  That  is  the  law  in  this  country.  The  courts  do 
not  make  the  laws,  but  take  them  as  the  legislators  make  them.  The 
parties  may  bind  themselves  by  contract,  but  where  they  have  made 
no  contract  for  a  stipulated  time,  the  employe  may  leave  when  he 
wishes  and  the  employer  may  discharge  when  he  pleases.  So  that  if 
it  had  been  simply  a  mere  naked  question  of  law  that  you  put  to  me 
in  regard  to  this  matter,  I  would  have  to  say  to  you,  in  the  fewest 
words,  that  the  law  is  that  the  employer  can  disohai^e,  and  that  in 
regard  to  the  matter  of  wages  and  diachai^e  the  management  of  this 
road  had  simply  exercised  their  legal  rights ;  but  I  did  not  care  to 
put  it  upon  that  simple  proposition  of  law.  I  wanted  to  talk  about 
the  particular  matters  in  which  you  felt  you  were  wronged.  I  have 
no  more  to  say  in  reference  to  this  matter  of  wages.  And  the  same 
thing  applies  to  the  extra  work  in  the  freight  department.  It  is  true, 
the  witnesses  differ  a  little;  some  thought  they  were  never  detained 
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longer  than  15  or  20  minutes;  others  thought  they  were  detained  till 
7  or  7 : 30  p.  u.  Several  of  them  said  that  part  of  the  day  there  was 
very  little  work  to  do;  the  freight  coming  in  late  in  the  afternoon  and 
piling  up  work  then,  while  right  after  dinner  there  was  little  to  do 
and  they  were  comparatively  idle.  Be  that  as  it  may,  accept  it  just 
as  broadly  as  any  of  these  men  put  it,  that  they  were  called  upon  at 
times  to  work  late  at  night,  that  they  had  to  get  there  at  7  in  the 
morning,  be  around  all  day,  and  were  detained  in  the  evening  and 
got  nothing  extra  for  it, — take  it  as  broadly  and  strongly  as  any  one 
has  put  it, — well,  the  first  thing  that  comes  to  any  man's  mind  is, 
"Why  do  you  stay  there  if  the  work  isao  bard?  If  there  is  work  all 
around  here  and  yon  oan  get  a  better  or  easier  place,  why  don't  you 
take  it?"  We  all  know  the  reason.  It  oasts  no  refleotion  upon  them. 
They  etay  there  because  they  think- there  is  a  permanence  about  the 
work  and  perhaps  for  other  reasons.  I  do  not  know  what  they  all 
are,  but  they  prefer  to  stay,  even  with  the  inconvenience  of  waiting 
one  or  two  hours  after  6  o'clock. 

But  there  is  back  of  that  another  thing.  A  railroad,  of  all  busi- 
ness in  the  world,  has  to  be  prompt  in  all  things.  Their  custom- 
ers are  the  most  urgent  of  all  men.  If  any  man  goes  to  ship  a  bill 
of  goods  he  wants  to  ship  it  right  away ;  and  if  he  has  an  invoice 
of  a  bill  of  goods  coming  from  the  east,  he  wants  those  goods  deliv- 
ered the  moment  they  come.  H  a  railroad  manager  said, "  Well,  there 
is  no  pressure,  let  it  go  over  until  to-morrow  or  next  day,"  he  would 
be  receiving  constant  complaints;  the  business  of  the  road  would  be 
lost.  If  a  man  wants  things  shipped,  he  will  not  have  dealings  with 
a  road  unless  it  is  attentive  and  prompt.  In  courts  there'  are  many 
lawsuits' tried  where  roads  are  sued  for  damages,  and  we  have  to  lay 
down  the  rule  every  time  that  the  highest  diligence  and  the  utmost 
care  are  required  on  the  part  ot  these  railroads.  If  there  is  neglect 
of  any' kind, — the  slightest  neglect  or  delay, — the  road  has  to  respond 
for  it;  and  it  is  one  of  those  urgent,  pressing,  imperative  occupations 
which  inevitably  and  universaUy  require  that  those  in  charge  shall 
push  things,  shall  see  that  the  work  is  gotten  out  of  the  way  as  qnio^ly 
and  rapidly  as  possible,  and  that  the  utmost  care  is  paid  in  every  de- 
partmept  of  the  business.  If  the  officers  did  not  do  this  they  would 
be  brought  up  here  day  after  day  with  a  suit  for  damages,  or  a  suit 
on  account  of  delay  in  transportation,  or  something  of  that  kind. 

There  is  no  occupation  :  n  the  country  to-day  where  there  is  more  of 
what  you  may  call  almost  a  military  necessity,  and  where  there  is  any 
more  imperative  demand  for  that  quick,  pushing,  sharp  way  of  doing 
things.  You  and  I,  when  we  travel,  we  want  everything  provided  for 
us  and  in  the  beat  condition.  If  we  do  not  have  it,  we  complain.  If 
we  ship  goods,  we  want  those  goods  delivered  in  promptness,  in  the 
quickest  time.  If  they  are  not,  we  make  complaint.  And  so  these 
men  that  are  managers  and  oflficers  of  a  railroad  corporation  have 
got  to  face  all  the  while  this  demand  of  the  traveling  and  shipping 
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public,  for  beat  accommodations,  the  ntmoBt  speed,  and  absolute  ex- 
actness, in  all  their  transactions.  That  being  so,  I  dg  not  know  of 
any  large  org^ization  of  businei^B,  any  aggregation  of  labor,  where 
there  is  a  more  imperative  demand  for  almost  military  law  and  dis- 
cipline; it  has  to  be  exact  all  the  way  through,  from  the  first  to  the 
Iftst  man.  I  do  not  know  how  many  employes  there  are  on  this  road. 
There  are  1,300  miles  of  road,  and  there  must  be  four  or  five  thous- 
and men.  The  negleet  of  any  one  of  them  would  bring  large  dam- 
ages upon  the  road.  When  business  is  blocked  up,  the  company  must 
have  men  that  they  can  depend  on,  and  tbat  do  not  stand  upon  the 
question  of  half  an  hour  or  three-quarterB  of  an  hour.  If  the  work~ 
is  there  it  must  be  done,  and  the  men  must  be  there  to  do  it.  And 
when  I  think  of  such  an  organization,  with  its  imperative  needs,  I 
am  frank  to  say  to  you,  gentlemen,  that  it  seems  to  me  that  it  was 
trifling  a  little  to  be  making  the  point  that  yon  were  sometimes 
called  upon  to  stay  an  hour  or  so  to  finish  work.  That  was  not  true  in 
the  machine-shops,  where  there  was  regular  work;  the  only  com- 
plaint was  in  the  freight  department,  and  I  can  now  think  of  only 
one  thing  which  reminds  me  of  the  conduct  of  those  men  who  ob- 
jected  to  work  after  6  o'clock.  During  the  war,  when  Gen.  Friee's 
army  marched  up  through  Missouri"  to  the  borders  of  Kansas,  the 
Kansas  militia  was  called  out,  and  when  we  got  to  the  state  line  be- 
between  Kansas  and  Missouri,  there  were  a  dozen  or  15  men  in  one 
regiment  who  refused  to  go  over  the  state  line;  they  thought  there 
was  a  limit  beyond  which  their  patriotism  did  not  go;  they  would  go 
to  the  borders  of  the  state  line,  but  no  further;  and,  although  Gen. 
Price  was  within  six  or  eight  miles  of  that  line,  they  would  not  go  ^ 
beyond  it, — they  were  particular  about  that  line. 

The  other  matter  which  I  have  considered  is  of  a  different  nature, 
and  that  is  in  regard  to  Mr.  McClellan.  The  employes  under  him  pre- 
sented a  petition  to  Mr.  Sample  first,  I  believe,  and  afterwards  to  Mr. 
Jackson,  the  receiver,  and  they  there  represented  that  Mr.  McClellan 
was  overbearing  and  profane ;  and  those  employes  have  made  the  same 
complaint  here.  They  say  that  Mr.  Jackson  kept  the  petition  a  few 
days,  and  then  reported  that  he  had  examined,  and  did  not  fhink  the 
charges  wer^  sustained;  but  admitting  that  Mr.  McClellan  might  swear 
occasionally;  that  in  so  doing  he  was  not  doing  an  uncommon  thing, 
and  that  he  (Mr.  Jackson)  did  not  find  enough  reason  for  making  the 
discharge.  Now,  they  bring  the  same  matter  up  here.  I  could  very 
fairly  say,  and  I  presume  a  great  many  judges  would,  that  we  have 
appointed  a  receiver  in  whom  we  have  confidence,  and  that  when  these 
employes  went  to  him,  and  he  took  the  matter  up  and  examined  it, 
and  was  satisfied  that  Mr.  McClellan  was  an  efficient,  and  not  a  tyran- 
nical and  unfit,  foreman,  that  his  decision  should  be  final,  because  he 
is  in  a  position  where  he  can  get  at  all  the  facts,  ^ut  I  did  not  care 
to  pat  it  upon  that  ground,  and  so  I  told  these  gentlemen  to  make  a 
8tate;nent  of  all  their  complaints,  which  they  did,  and  then  I  heard 
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the  statements  of  Mr.  McCIellan,  Mr.  Groves,  Mr.  Sample,  and  Mr. 
Jackson.  BoubtleBs  Mr.  McCIellan  does  swear, — many  men  do, — and 
yet  it  seemed  to  me  it  conld  not  ber  that  be  was  one  of  those  terribly 
profane  men,  for  out  of  those  various  witnesses  thred  or  four  aaid 
they  never  heard  him  swear  bnt  onoe,  when  he  said  to  one  of  them, 
"What  in  hell  are  you  doing?"  or  something  of  that  kind;  and  ode 
man,  who  was  there  several  months,  says  he  never  heard  him  sweat 
at  all. 

If  yon  take  out  the  testimony  of  Mr.  Culmsee  and  one  or  two  otbei 
witnesses,  the  evidence  of  the  balance  of  the  employes  who  were  ex- 
amined would  show  that  Mr.  McCIellan  did  not  swear  half  as  mact 
as  perhaps  nine-tenths  of  the  people  right  here  in  this  court-room. 
I  do  not  mean  to  approve  of  swearing.  I  do  not  mean  to  indorse  il 
at  all;  bnt  I  have  seen  some  very  good  men  who  would  swear  most 
terribly.  I  could  not  bat  think,  when  I  faeaid  those  gentlemen  tell 
their  stories,  that  Mr.  McCIellan  was  not  very  profane ;  and  while  he 
doubtless  does  swear  occasioniUly,  it  is  not  very  common,  or  else  some 
of  these  men  other  than  Mr.  Culmsee  and  one  or  two  others  would 
have  recollections  thereof.  Outside  of  three  witnesses,  the  balance 
of  them  either  say  they  never  heard  him  swear,  or  that  they  Temem< 
ber  only  one  or  two  instances,  and  some  of  them  have  been  there  foi 
two  or  three  years.  They  say  he  is  tyrannical.  I  guess  he  is  a  driv- 
ing man.  I  take  it  from  the  testimony  on  both  sides  that  he  is  a 
pushing  man.  He  says  himself  he  tries  to  get  a  fuU  day's  work,  and 
it  is  very  natural.  I  can  believe,  without  any  hesitation,  that  a  man 
who  is  an  earnest,  pushing  man,  trying  to  get  all  the  work  that  he 
can  out  of  a  large  body  of  men,  sometimes  makes  mistakes.  I  never 
saw  a  man  that  did  not  do  it;  and  I  have  no  doubt  that  it  is  true, 
as  some  of  you  feel,  that  at  times  he  may  have  been,  in  this  or  that 
matter,  unjust,  so  far  as  you  were  personally  concerned,  and  that 
you  had  really  done  all  that  yon  ought  to  have  done.  But  such  mis- 
takes as  that  will  always  happen  where  a  man  is  earnest,  energetic, 
and  driving.  If  he  is  a  fair  man,  if  he  is  a  man  that  tries  to  do 
right  towards  his  employer  and  the  employe,  although  he  may  be 
one  of  those  driving,  resolute,  pushing  men,  he  is  not  a  man  to  be 
discharged  from  any  occupation.  Upon  the  testimony  of  these  com- 
plaining witnesses  I  could  not  but  think  that  that  was  'all  that  could 
be  fairly  said  against  him.  On  the  other  hand,  there  were  Mr.  Jack- 
son, Mr.  Sample,  and  Mr.  Groves,  the  last  two  being  so  situated  that 
they  must  know  the  facts  of  his  conduct  and  the  character  of  the 
man,  and  two  or  three  foremen  who  were  about  there,  who  all  testi- 
fied that  he  was  an  efficient,  faithful,  honest,  fair  man.  Ought  he  to 
have  been  removed  ?    I  think  not. 

It  is  fair  to  say  that  there  is  a  matter  back  of  that.  Prior  to  this 
petition,  prior  to  the  discharge  of  any  of  those  10  men,  it  seems  there 
was  some  trouble  with  an  employe  of  the  name  of  Ash,  who  was  dis- 
charged, and  a  committee  called  on  the  officers  inxegard  to  the  mat- 
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ter,  not  a  oommittee  of  the  employes  ezelusiTely,  bat  witb  one  onisider 
at  least.  They  went  to  see  Mr.  Orores  and  said  to  him  that  there  was 
an  organizaiion  which  had  brought  larger  corporations  than  the  Bio 
Grande  to  terms,  and  that  they  intended  to  bring  this  road  to  terms. 
That  was  the  first  demonstration  from  these  employes,  a  demonstra- 
tion aided  by  outsiders.  I  do  not  mean  to  say  that  one  of  the  em- 
ployes made  the  above  threat;  it  was  from  that  one  of  the  committee 
who  was  not  an  employe;  but  they  were  all  there  together.  Now,  let 
a  namber  of  men — einployes — go  with  such  a  threat  as  that,  if  they 
afterwards  come  along  with  a  petition  of  this  nature,  don't  you 
know  that  every  man  will  instinctively  feel  that  it  is  simply  an  effort 
to  earry  out  that  threat,  and  very  naturally  will  not  feel  as  kindly 
towards  it  as  he  otherwise  would,  because,  as  I  said  a  while  ago,  any 
employer  expects  his  employee  to  be  loyal  to  him,  and  not  obeying 
the  orders  or  respecting  the  wishes  of  any  other  person  or  organiza- 
tion ;  and  there  is  no  business  wbiol^  requires  the  same  loyalty  that  a 
railivoad  does.  Only  by  it  oan  the  management  of  a  large  railroad 
guard  against  accident  and  against  being  mulcted  in  damages  in  the 
courts;  and  so  when  these  men  came,  after  making  that  threat,  to  the 
officers  of  the  road  with  this  petition,  I  do  not  wonder  that  these  offi- 
cers felt,  before  they  had  made  any  inquiry,  that  this  was  simply  a 
movement  in  pursuance  of  that  threat ;  especially  as  Mr.  McClellan  has 
been  acting  as  foreman  for  about  five  years  to  the  apparent  satisfaction 
and  with  the  con^dence  of  the  employes  under  him, — only  one  prior 
complaint  having  been  made  against  him  during  all  that  time.  If  it 
was  an  attempt,  by  any  organization  outside  of  the  management  of 
this  road,  to  control  it,  it  was  the  duty  of  the  officers  of  the  road  to 
resist  it.  The  road  cannot  be  run  by  outsiders.  The  management  of 
the  road  must  have  absolute  control.  There  is  too  much  at  risk.  It  is 
not  like  keeping  a  grocery  store;  it  is  not  even  like  running  a  manu- 
facturing establishment,  where  the  employers,  the  managers,  can  take 
many  chances.  In  the  man^ement  of  a  railroad  you  can  take  no 
chances.  Yon  must  have  a  corps  of  employes  who  are  loyal  to  the 
road,  who  are  looking  after  its  interests  ungrudgingly  and  without 
any  divided  allegiance.  The  moment  it  comes  that  a  corps  of  em- 
ployes in  this  shop  or  in  that  shop,  or  the  train-men  on  the  road,  are 
wanting  in  loyalty  to  the  road,  the  road  bad  better  stop;  it  is  not  safe 
to  run  it ;  and  the  officers  of  the  road  owe  it  to  themselves, — owe  it  to 
the  court  that  has  appointed  them, — to  see  that  they  have  no  man  in 
that  employ  who  is  not  absolutely  loyal  to  the  interests  of  the  road. 

I  may  have  omitted  some  minor  matters,  but  I  believe  I  have  spoken 
all  that  I  desire  about  those  grievances.  I  am  frank  to  say  to  you 
that  no  one  of  them  impressed  me  or  arrested  my  attention,  except 
that  in  reference  to  Mr.  McClellan.  So  I  made  inquiries  of  all  the 
men  that  were  here,  and  heard  Mr.  Sample  and  the  officers  of  the 
road  who  were  likely  to  know  of  Mr.  McOleUan's  efficiency;  I  had 
them  Bubpcenaed  to  come,  and  they  oame,  and  I  beard  their  testi- 
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mouy.  Ab  I  said,  that  was  the  only  one  of  their  grievances  vhich, 
after  you,  gentlemen,  had  told  yonr  story,  I  felt  was  snfficient  to  arrest 

my  attention;  and  after  hearing  all  the  testimony  in  the  matter,  I 
muBt  say  that  I  think  the  company  have  a  most  efficient  and  capa- 
ble, and  not  an  unjust,  foreman. 

Of  course,  yon  know  from  what  I  have  said  that  I  think  yon  have 
made  a  mistake.  I  think  you  did  not  realize  the  fact  that  that  road 
had  to  reduce  its  working  force  to  get  itself  out  of  debt  and  out  of  the 
couits,  I  think,  also,  that  some  of  you  are  embittered  against  the 
road ;  that  yoa  feel  hostile  to  it.  That  cropped  oat  in  the  testimony 
before  me  from  several  witnesses.  Men  whose  feelings  towards  the 
road  are  vicious,  who  feel  ugly  towards  it,  snch  men  it  would  not  be 
safe  for  the  road  to  have.  I  do  not  suppose  that  all  of  the  employes 
came  before  me,  but  only  such  as  were  chosen  or  selected,  or  desired 
to  come ;  and  of  those  who  came,  some  seem  to  me  to  be  very  fair 
men.  Well,  I  think  they  made  a  mistake,  yet  I  do  not  think  they 
were  acting  viciously.  I  do  not  think  to-day  tha  they  feel  ugly  to- 
wards the  road;  I  think  they  would  be  perfectly  loyal  to  its  interests; 
I  think  they  are  fair  men.  I  do  not  know  how  much  additional  force, 
if  any,  the  o&cers  need  in  the  shops  and  about  the  depot.  If  they 
do  not  need  any,  why  that  is  the  end  of  it.  If  they  can  get  along 
with  what  laboring  force  they  have,  they  ought  to  do  it  until  they  get 
out  of  debt,  or  at  least  until  they  have  paid  some  of  their  indebtedness. 

Bat  I  want  to  say  to  Mr.  Jackson,  right  here,  that  I  do  not  think 
you  ought  to  make,  I  should  not  want  you  to  make,  the  mere  going 
out  of  these  employes  from  work  on  the  fourth  of  May  a  reason  for 
not  re-employing  them.  I  do  not  know  how  many  men  you  may 
need, — ^I  do  not  know  how  many  left,  for  that  matter, — bat  I  think  it 
would  be  the  thing  for  to  yoa  do,  so  far  as  yon  need  men,  instead  of 
going  away  from  here,  sending  elsewhere  for  laborers  or  mechanics, — I 
know  yoa  can  get  them  all  over  the  land;  there  are  plenty  who  would 
like  to  come,  for  work  is  scarce, — ^instead  of  doing  that,  I  think  what 
yoa  ought  to  do  is,  so  far  as  you  need  mechanics  and  laborers  of  any 
kind,  to  take  suoh  of  these  as  are  the  fairest  and  best  men;  men  who 
have  not  been  ugly  or  vicious.  Of  course,  there  are  men — I  saw  it 
right  here  on  the  witness  stand,  and  I  saw  it  upstairs — that  it  would 
not  be  safe  to  take  into  your  employment.  I  do  not  know  those  men; 
I  cannot  make  any  selection.  The  court  has  placed  yoa  in  charge  of 
that  property.  Yoa  have  the  responsibility,  and  you  must  make  the 
selection.  You  have  to  employ  men,  and  there  is  a  responsibility 
resting  upon  you  for  employing  good  men.  Legally,  the  responsi- 
bility is  with  you ;  the  court  places  it  with  you ;  and,  in  the  nature  of 
things,  the  court  could  not  make  any  seleotion.  Bo  the  responsi- 
bility of  selection  is  cast  upon  you. 

But  I  do  want  to  say,  and  I  want  to  say  it  to  you  in  the  presence 
of  these  men,  that  I  do  not  want  to  see  you  shut  the  door  down  ab- 
solutely, and  say :  "I  won't  take  any  man  that  went  oat  on  the  fourth 
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of  May."  I  said  to  tbem  that  they  were  xniBtakeDi  and  I  said,  and 
I  say  it  again,  that  I  think  some  of  them  are  bad  men;  that  they 
went  out  viciously,  and  feel  ugly  towards  the  road,  and  ought  never  to 
be  in  its  employ.  But  at  the  same ,  time,  I  think  some  of  the  men 
simply  made  a  mistake;  that  tbey  are  fair  men,  and  mean  to  do  what 
is  right-}  that  they  did  as  multitudes  do,  act  with  their  associates,  go 
because  they  went,  and,  having  simply  done  that,  I  think  that  you 
should  not  lift  up  the  barriers  against  them.  If  they  want  to  work, 
and  if  yon  have  work  for  them,  then  such  men  as  you  select  I  should 
be  glad  to  see  you  take  back. 

I  do  not  know  that  I  can  say  anything  more  in  reference  to  this 
matter.  Ever  since  I  have  been  here,  for  eight  days,  I  have  had  the 
troubles  of  this  strike,  and  of  the  employes  of  the  road,  before  me  in 
one  shape  or  another.  It  has  been  an  embarrassing,  difficult  ques- 
tion. I  have  tried  to  make  it  plain  to  you  that  the  laws  must  be  en- 
forced, that  the  employer  is  a  free  man,  as  well'as  the  employe;  that 
there  are  rights  which  the  law  guaranties,  and  will  enforce,  and  I 
have  had  to  punish  some  who  I  thought  were  intimidating,  trying  to 
coerce  the  management  of  the  road.  I  did  it  reluctantly;  I  did  it 
firmly.  And  I  can  only  say  in  conclusion,  for  I  suppose  this  is  the 
last  of  this  matter  that  will  come  before  me,  I  have  tried  to  be  per- 
fectly fair  and  frank  with  you  all.  You  are  all  comparative  strangers 
to  me.  I  never  was  here  holding  court  but  once  before.  The  attor- 
neys and  citizens  here  are  all  comparative  strangers.  I  had  no  feel- 
ing one  way  or  the  other.  I  heard  every  man  that  had  anything  to 
say,  and  I  have  tried  to  decide  each  matter  as  under  the  law  it  ought 
to  have  been  decided.  • 


ICaubitz  v.  Nbw  Yobe,  L.  E.  &  W.  B.  Co.' 

[OtrcuH  Gmtrt,  B.  D.  Wiaeontin.  November  28,  1884.) 

L  Carbiemb  of  Pabsenoeks  —  LiMiTiaa  Liabilitt  vob  IjOSS  c/r  Baooaob  — 
Printed  Conditxons  on  Tickkt. 

The  liability  of  a  railroad  company  for  the  safe  carriage  of  a  passeoger's  h&g- 
^age  la  not  limited  by  a  notice  printed  upon  the  face  of  the  ticket  issued  by 
It,  stating  the  terms  noon  which  Uaggnge  will  be  carried,  unless  the  passenger's 
attentioD  U  cnlled  to  ft  wbeo  purchaatag  the  ticket,  or  unless  the  circumstances 
of  the  trananction  are  such  as  to  make  the  omission  of  the  passenger  to  read 
the  conditions  on  the  ticket  negligence  per  se. 

2.  Bamb— Passenger  Unable  to  Read — Explanation  bt  Aoent. 

Where  the  passenger  is  unable  to  read,  and  no  ejcplanation  is  made  by  the 
agent  of  the  company  selling  the  ticket,  he  is  not  bound  by  the  special  terms 
and  conditions  printed  on  such  ticket. 

3.  tiAUE— CoNNECTINa  LiNBS— DtTTT  AND  LtABILITT — BPECIAI.  CONTRACT. 

Where  s  railroad  company,  whose  road  connects  with  other  roads,  recoiTes 
baggage  for  transportation  beyond  the  termination  of  its  own  line.  It  is  only 

IRtpQited  bjr  Robertson  Howird,  E»q.,  oftbe  St.  Psnl  bar. 
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bonnd,  In  the  absence  of  a  special  contract,  to  safely  carry  over  its  own  rosti 
and  safely  to  deliver  to  the  next  connecting  carrier ;  but  any  one  of  ihe  cm 
panics  may  agree  that  its  liability  shall  extend  over  the  whole  route. 

4.  Same — Evidence  of  Special  CoNTnACT. 

The  sale  of  a  through  ticket  is  a  fact  that  may  be  taken  into  account  in  d 
termining  What  the  undertaking  of  the  company  iBSUtng  the  ticket  was;  hi 
such  facts  and  circurastaocea  growing  out  of  the  negotiations  of  ihe  partiee,  i 
otherwise  arising,  ought  to  be  shown,  as  make  It  evident  that  it  was  the  nude 
standing  and  agreement  on  both  sides  that  the  company  selling  the  ti<A< 
undertook  to  be  responsible  for  the  safety  of  the  baggage  over  connecting  liai 
through  to  its  ultimate  destination. 

5.  Sjuik— Damages— Kecovert  Limited  to  Valtte  of  BAOOAaE. 

A  passCDger,  in  the  absence  of  special  contract,  will  only  be  entitled  to  r 
cover  the  value  for  use  of  such  articles  lost,  while  in  transit,  as  properly  coi 
stitutc  baggage;  and  what  arliclea  come  within  the  rule  is  to,be  determini 
according  to  circumstances. 

At  Law. 

Wyman  &  Roekr,  for  plaintiff. 

Finches,  Lynde  &  Miller,  for  defendant. 

Dter,  J.,  {charging  jury.)  This  is  a  suit  to  recover  from  the  dt 
fendant,  the  New  York,  Lake  Erie  &  Western  Bailroad  Company,  tt 
value  of  certain  lost  baggage  shipped  from  New  York  in  June,  1881 
bver  the  defendant's  line  of  road  and  destined  for  Weyauwega,  Wii 
consin.  Many  of  the  facts  relating  to  the  shipment  and  transport! 
tion  of  the  baggage  in  question  are  undisputed.  It  seems  that  tb 
plaintiff  and  his  family  and  one  Schelongowsky  were  a  party  of  aeve 
emigrants  from  Germany,  who,  on  their  arrival  in  New  York,  desire 
to  obtain  transportation  for  themselves  and  their  luggage  to  Weyat 
wega,  their  point  of  ultimate  destination.  To  that  end  the  plaintiff 
daughter  applied  to  an  agent  of  the  defendtint,  at  his  office  in  Ne' 
York,  for  passage  tickets  over  the  defendant's  railroad  and  connect 
ing  lines  of  road,  by  means  of  which  they  and  their  baggage  shoul 
be  carried  to  Wisconsin.  As  a  result  of  negotiations  with  the  agem 
the  plaintiff,  by  his  said  daughter,  purchased  three  third-class  cov 
pon  tickets  for  each  person  in  the  party,  one  of  which  was  a  tick( 
from  New  York  to  Chicago  over  the  defendant's  road  to  Salamanci 
thence  over  the  New  York,  Pennsylvania  &  Ohio  Bailroad  to  Man: 
field,  and  thence  over  the  Pittsburgh,  Fori  Wayne  &  Chicago  Bai 
road  to  Chicago.  The  second  ticket  in  the  series  was  one  from  Ch 
cago  to  Milwaukee,  over  the  Chicago,  Milwaukee  &  St.  Paul  Bailwai 
and  the  third  was  a  ticket  from  Milwaukee  to  Weyauwega,  over  th 
Wisconsin  Central  Bailroad.  For  all  the  tickets  the  agent  was  pai 
$129.50.  These  tickets  having  been  procured,  the  plaintiff  and  hi 
companions  then  proceeded  to  Castle  Garden,  where  their  baggafi 
was  deposited,  and  there  received  cliecks  for  the  same  over  the  d< 
fendant's  road  and  connecting  roads  to  Chicago.  The  baggage  tht 
checked,  including  the  box  in  question,  was  then  carried  by  boi 
across  the  river  to  Jersey  City,  and  there  seems  to  be  no  doubt  thi 
it  was  placed  on  the  train  upon  which  the  plaintiff  and  his  famil 
took  passage  for  Chicago. 
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When  near  Chicago,  and  while  yei  on  board  the  cars,  the  plaintiff 
and  his  asaooiateB  Borrendered  their  checks  to  a  railroad  official,  tak- 
ing in  exchange  the  checks  lomished  by  that  official;  and  after  their 
arrival  at  the  station,  and  while  they  were  in  the  depot  waiting-room, 
they  exchanged  those  checks  for  six  joint  checks  of  the  Chicago,  Mil- 
-waukee  &  St.  Paul  and  Wisconsin  Central  roads;  these  checks  be- 
ing given  for  the  carriage  of  their  loggage  from  Chicago  to  Weyanwega. 
It  appears  that  all  of  the  baggage  in  dne  time  arrived  at  Weyauwega, 
except  the  box  in  question,  the  loss  of  which  has  occasioned  this  suit. 
It  seems  that  the  plaintiff  and  his  companions  did  not  see  any  of  their 
baggage  in  Chicago,  bat  the  undisputed  evidence  eatablishea  the  fact 
that  it  all  arrived  at  the  Chicago  depot;  and  that  the  loss  occurred 
after  that  time  appears  quite  evident  from  the  fact  that  all  the  other 
pieces  of  baggage  rechecked  in  the  manner  before  stated,  arrived  safely 
at  Weyauwega.  All  of  the  passage  tickets  received  in  New  York  were 
labeled,  "New  York,  Lake  Erie  &  Western  Bailroad  Company;"  and 
npon  all  of  them  was  printed  in  the  English  language  the  following: 

"Subject  to  tbe  following  conditions  and  regulations:  In conBideration  of 
the  reduced  fare  at  which  this  ticket  is  sold,  ft  will  be  valid  only  tor  one  con- 
tlnuoas  ttiird-class  passage,  if  used  to  destination  before  midnight  of  the  date 
canceled  on  the  margin  of  this  contract.  And  this  ticket  will  be  good  only 
when  officially  stamped  and  dated,  and  upon  presentation  with  checks  at- 
tached. The  checks  belonging  to  this  ticket  wUl  not  be  received  if  detached, 
nor  will  this  ticket  be  recognized  for  passage  if  more  than  one  date  la  punched 
ont  In  selling  this  ticket  for  passage  over  other  roads  this  company  acts 
only  as  agent  for  them,  and  assumes  nO  responsibility  beyond  its  own  line. 
Kone  of  the  companies  represented  in  this  ticket  will  assume  any  liability  on 
baggage  except  for  wearing  apparel,  and  then  only  for  a  sum  not  exceeding 
850  in  value.  No  stop-over  ^owed." 

Each  of  the  tickets  stated  on  its  face  that  it  was  a  "third-class 

ticket,  good  for  one  continuous  third-class  passage;"  the  first  of  the 
series  covering  ench  passage  from  New  York  to  Chicago ;  the  eecond, 
from  Chicago  to  Milwaukee,  and  the  third,  from  Milwaukee  to  Wey- 
anw^a.  The  coupons  respectively  named  the  different  lines  of  road 
on  which  the  tickets  were  receivable,  and  each  coupon  was  indor^ : 
''Special  ticket;  subject  to  conditions  of  contract." 

The  uncontradicted  testimony  on  the  part  of  the  plaintiff  is  that 
neither  the  plaintiff,  nor  his  daughter  who  bought  the  tickets,  nor  any 
of  their  party,  could  speak,  read,  or  understand  the  English  language 
at  the  time  the  tickets  were  purchased;  and  there  is  no  proof  that 
the  agent  from  whom  the  tickets  were  purchased,  read  or  explained 
to  them,  or  called  their  attention  to  the  conditions  printed  on  the  tick- 
ets. The  theory  upon  which  the  plaintiff  seeks  to  recover  in  this  ac- 
tion is  that  he  made  an  express  verbal  contract  with  the  agent  of  the 
defendant  company  for  the  transportation  of  himself  and  his  fellow 
travelers  and  their  luggage  from  New  York  to  Weyauwega;  by  which 
alleged  contract  he  claims  the  defendant  undertook  to  furnish  safe 
carnage  for  passengers  and  baggage,  not  only  over  defendant's  road, 
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but  over  the  connecting  lines  named,  to  the  |daoe  of  altimate  destina- 
tion; that  it  was  one  entire  through  contract,  creatix^;  a  liability  on 

the  part  of  the  defendant  for  the  safe  transportation  of  baggage  as 
well  over  the  Chicago,  Milwaukee  &  St.  Paul  and  Wisconsin  Central 
roads  as  over  the  road  of  the  defendant  company,  and  therefore  that 
the  defcf^dant  is  liable  for  the  loss  of  the  box  in  question,  although 
that  loss  way  not  have  oocnrred  on  its  road. 

The  contention  of  the  defendant  is — F\rgt,  that  it  did  not  make 
such  a  contract  as  is  alleged  by  the  plaintiff,  and  that  the  evidence 
on  the  part  of  the  plaintiff  does  not  establish  such  a  contract ;  tecondly, 
that  the  contract  between  the  parties  was  expressed  on  the  f aoe  of  the 
tickets;  that  it  consisted  of  the  conditions  and  limitations  printed 
the):eon,  and  that  the  defendant's  liability  for  baggage  w^s  therein 
limited  to  loss  occurring  on  its  own  line,  and  to  wearing  apparel  not 
exceeding  $50  in  value.  The  Issuance  of  the  passage  tickets  men- 
tioned, their  acceptance  by  the  plaintiff,  the  omission  of  the  defend- 
ant's agent  to  explain  to  the  plaintiff  or  his  daughter  who  pnrehased 
them  what  was  printed  on  their  face,  and  the  inability  of  the  parties 
who  obtained  the  tickets  to  read  the  statements  and  conditions  printed 
thereon,  and  their  consequent  ignorance  of  the  same,  being  undis- 
puted facts  in  the  case,  there  seems  to  be  nothing  to  snbmit  to  the 
jury  upon  the  question  whether  or  not  the  conditions  and  r^nlations 
expressed  on  the  face  of  the  tickets  constituted  the  contract  between 
the  parties.  As  tHe  question  is  here  presented,  it  is  one  of  law  to  be 
determined  by  the  court. 

There  are  many  reported  cases  in  which  it  has  been  held  that,  where 
the  shipper  of  property  over  a  line  of  railroad  receives  from  the  car- 
rier a  bill  of  lading  containing  limitations  upon  its  common-law  lia- 
bility, such  bill  of  lading  constitutes  the  contract  of  shipment,  binding 
upon  the  shipper,  and  that  he  cannot  thereafter  avoid  the  limitations 
of  liability  expressed  therein  in  favor  of  the  carrier,  by  pleading  ig- 
norance of  the  contents  of  the  bill  of  lading.  This  is  the  principle 
invoked  by  the  defendant  in  support  of  its  contention  that  the  tickets 
issued  in  this  case  with  the  conditions  and  qualifications  of  liability 
thereon  expressed,  constituted  the  contract  under  which  the  baggage 
in  question  was  carried.  As  to  railroad  passage  tickets,  there  are 
other  decisions  which  hold  that  the  liability  of  a  railroad  company  for 
the  safe  carriage  of  a  passenger's  baggage  is  not  limited  by  a  notice 
printed  upon  the  face  of  the  ticket  issued  hy  it,  stating  the  terms  upon 
which  baggage  will  be  carried,  unless  the  passenger's  attention  is 
called  to  it  when  purchasing  the  ticket,  or  unless  the  circumstances 
of  the  transaction  are  such  as  to  make  the  omission  of  the  passenger 
to  read  the  conditions  on  the  ticket  negligence,  per  ge,  that  is,  such 
as  to  make  the  omission  of  itself  negligence.  Thus  a  distinction  is 
taken  between  the  case  of  a  shipper  receiving  a  bill  of  lading  on  ac- 
count of  his  shipment,  and  a  traveler  receiving  a  passage  ticket  for 
the  carriage  of  himself  and  baggage  over  the  oarrier's  roail.   I  think 
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there  is  ground  for  the  diatinction.  In  the  one  case  the  shipper  is 
supposed  to  understand  and  know  that  according  to  commercial  usage 
a  bUl  of  lading  is  essential  to  the  regular  and  safe  transportation  of 
property  which  is  shipped  and  carried  as  freight,  and  that  of  necessity 
it  must  constitute  the  contract  of  shipment  and  carriage.  In  the  other 
case,  the  ticket  is  ordinarily  regarded  as  a  mere  voucher  for  the  money 
paid  for  it,  a  token  or  evidence  of  the  purchaser's  right  to  be  carried, 
or  to  have  his  baggage  carried  a  certam  distance.  And  where,  from 
the  undisputed  ciroumstaDces  of  the  transaction,  it  is  apparent  that 
the  passenger  rightfully  took  the  ticket  as  a  mere  receipt  or  voucher 
evidencing  his  right  to  be  carried,  and  enabling  him  to  follow  and  iden- 
tify his  property,  and  without  any  notice  that  it  embodied  the  terms 
of  a  special  contract,  or  was  intended  to  subserve  any  other  purpose 
than  that  of  a  voucher,  it  would  seem  that  his  omission  to  read  the 
paper  ought  not  to  be  held  negligence,  and  that,  ae  matter  of  law,  he 
should  not  be  held  bound  by  limitations  of  which  he  had  no  knowl- 
edge, and  to  which,  therefore,  he  did  not  assent,  especially  where,  as 
in  this  case,  the  purchaser  was  unable  to  read  the  English  language, 
and  was  ignorant  not  only  of  the  printed  matter  on  the  ticket,  but  of 
the  ways  of  business  in  this  country. 

Since  the  decisions  of  the  courts  on  this  subject  are  not  entirely 
harmonious, -I  rule  upon  this  question  not  without  some  hesitation; 
but  for  the  purposes  of  this  thai,  and  subject  to  review  by  the  full 
bench,  if  a  review  shall  become  necesaa^,  I  instruct  you  upon  the 
undisputed  facts,  as  developed  on  this  branch  of  the  case,  that  the 
plaintiff  was  not  bound  by  the  special  terms  and  conditions  printed 
on  these  tickets;  and  that  whatever  legal  rights  he  may  have  ac- 
quired by  his  purchase  of  the  tickets  are  unafiFeeted  by  those  condi* 
tions.'  The  question  is  then  presented,  did  the  agent  of  the  defend- 
ant company,  by  express  verbal  oontraet,  undertake,  in  defendant's 
behalf,  with  the  person  who  purchased  these  tickets,  to  safely  carry 
the  baggage  in  question  to  Weyauwega, — a  point  confessedly  beyond 
the  termination  of  the  defendant's  line, — and  there  deliver  it  to  the 
owners  ?  The  law  relating  to  this  branch  of  the  case,  at  least  in  the 
federal  courts,  is  this:  1^  a  railroad  company,  whose  road  connects 
with  other  roads,  receives  goods  for  transportation  beyond  the  termi- 
nation of  its  own  line,  its  duty  is  to  deliver  safely  the  goods  to  the 
next  connecting  line, — the  next  carrier  on  the  route  beyond.  Th4 
eommon  law  imposes  no  greater  duty  than  this.  If  more  is  expected 
from  the  company  receiving  the  shipment,  there  must  be  a  special 
agreement  for  it.  Each  ruad  confining  itself  to  its  common-law  lia- 
bility, is  only  bound,  in  the  absence  of  a  special  contract,  to  safely 
carry  over  its  own  route,  and  safely  to  deliver  to  the  next  connecting 
carrier:  but  any  one  of  the  companies  may  agree  that  its  liability 
shall  extend  over  the  whole  route.  In  the  absence  of  a  special  agree- 
ment to  that  effect,  such  liability  will  not  attach.  Myrick  v.  Michi- 
gan Cent.  R.  Co.  107  U.  S.  106;  S.  C.  1  Sup.  Ct.  Eep.  425.  If,  there- 
v.23F,no.l6— 49 
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fore,  the  defendant  in  this  c^e,  the  New  York,  Lake  Erie  &  Western 
Bailroad  Company,  carried  the  baggage  in  question  safely  to  Chicago 
and  there  delivered  it  to  the  next  carrier  in  the  line,  the  Chicago, 
Milwaukee  &  8t.  Paul  Railway  Company,  then  it  performed  its  whole 
duty,  anless  it  specially  agreed  with  the  owners  of  the  haggage  in 
New  York  that  it  would  carry  the  baggage  through,  or  would  under- 
take or  be  responsible  for  its  carriage  through  to  its  final  destination. 
Did  the  defendant  so  contract  with  the  owners  of  this  baggage?  If 
it  did  not,  then  it  performed  its  whole  duty  if  it  delivered  the  prop- 
erty safely  to  the  next  carrier  in  Chicago. 

Now,  the  question  of  fact  for  you  to  determine  is,  did  the  defend- 
ant make  such  a  special  agreement  with  these  parties  when  they 
purchased  their  tickets?  Such  an  agreement  ought  not  to  be  inferred 
from  doubtful  expressions  or  loose  language,  but  only  from  clear  and 
satisfactory  evidence.  If,  for  example,  I  go  to  the  agent  of  a  railroad 
company  in  New  York,  and  ask  him  if  he  can  sell  me  tickets  for  myself  - 
and  baggage  over  his  line  of  road  and  other  connecting  lines  to  Ash- 
land, Wisconsin,  and  he  says  he  can,  and  he  sells  me  such  tickets, 
and  that  is  all  there  is  of  the  transaction,  I  think  that  would  not  be 
sufficient  of  itself  to  establish  a  contract  on  the  part  of  the  New  York 
company  for  the  safe  carriage  of  my  baggage  beyond  its  own  line.  Of 
course,  the  sale  of  through  tickets  is  a  fact  that  may  be  taken  into  ac- 
count in  determining  what  .the  undertaking  of  the  company  issuing  the 
tickets  is;  but  such  facts  and  circumstances  growing  out  of  the  ne- 
gotiations of  the  parties,  or  otherwise  arising,  ought  to  be  shown  as 
disclosing  an  understanding  and  agreement  on  both  sides  that  the  com- 
pany selling  the  tickets  undertook  to  be  responsible  for  the  safety  of 
the  baggage  over  other  lines  of  road  than  its  own  through  to  its  ulti- 
mate destination.  Now,  in  view  of  what  transpired  between  these 
parties  and  the  agent  in  New  York,  in  view  of  all  the  facts  and  cir- 
cumstances attending  the  purchase  of  the  tickets,  did  or*  did  not  the 
defendant  so  undertake  and  agree?  If  you  find  that  snbh  was  the 
agreement  or  undertaking  of  the  defendant,  then  your  verdict  should 
be  for  the  plaintiff.  If  you  do  not  so  find,  then  your  verdict  should 
be  in  favor  of  the  defendant.  t 

If  you  should  find  for  the  plaintiff,  the  next  question  to  be  deter- 
mined is,  what  is  the  extent  of  the  defendant's  liability?  For  the 
loss  of  what  goods  is  the  plaintiff  entitled  to  be  compensated,  if  en- 
titled to  recover  at  all  ?  The  box  in  question  contained  a  variety  of 
articles,  all  of  which  have  been  full  enumerated  by  the  witness  testi- 
fying on  the  subject,  and  which  at  the  time  of  the  loss  were  owned  by 
different  persons, — some  by  the  plaintiff,  others  by  different  mem- 
bers of  his  family,  and  still  others  by  Schelongowsky.  The  plaintiff 
has  produced  in  evidence  an  assignment  to  himself  from  the  other 
parties  in  interest  of  all  claims  and  rights  of  action  accruing  to  them 
on  account  of  the  loss  of  such  of  the  enumerated  articles  as  belonged 
to  them  respectively.   I  do  not  understand  the  validity  of  this  as- 
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Bigament  to  be  qaestioned,  and  so  the  plaintiff  stands  here  as  the  sole 
claimant  for  the  entire  loss. 

The  plaintiff's  claim  mast  be  limited  to  baggage.  But  the  question 
is,  vbat  is  baggage  ?  The  role  on  this  subject  can  only  be  stated  in 
general  terras.  The  question  what  articles  come  within  the  rule  is  to 
be  determined  by  the  jury  according  to  the  circumstances  of  the  case. 
Baggage,  of  eonrse,  includes  wearing  apparel,  and  this  is  not  limited 
to  snob  apparel  only  as  the  traveler  must  necessarily  use  on  his  jour- 
ney. Regard  being  had  to  the  condition  in  life  of  these  parties,  the 
plaintiff  may  recover — if  entitled  to  recover  at  all — for  the  loss  of  all 
such  wearing  apparel  as  these  people  had  provided  for  their  personal 
use,  and  as  it  would  be  necessary  or  reasonable  for  them  to  use  after 
their  arrival  and  settlement  in  this  country.  And  so  I  think  that 
cloth  Aot  yet  made  into  garments,  but  which  they  may  have  procured 
for  manufacture  into  wearing  apparel,  and  which  they  intended  to 
make  such  use  of,  to  a  reasonable  amount,  may  properly  be  included 
as  part  and  parcel  of  their  wearing  apparel.  So,  too,  these  parties 
had  the  right  to  carry  as  baggage  such  jewelry  and  personal  orna- 
ments as  were  appropriate  to  their  wardrobe,  rank,  and  social  po- 
sition, but  no  further.  As  to  bedding,  and  bed  furnishings  not  in- 
tended for  use  on  the  journey, — curtains,  table-cloths  axid  covers, 
books,  pictures,  and  albums, — they  come  under  the  head  of  household 
goods,  and  not  personal  baggage,  and  cannot  be  recovered  for,  and 
must  be  excluded  from  your  consideration,  unless  you  find  that  the 
agent  of  the  defendant  company,  when  he  sold  the  tickets,  was  in-, 
formed  or  understood  that  the  baggage  which  was  to  be  carried  with 
the  passengers 'included  articles  of  this  character.  Of  course,  if  the 
defendant  was  informed  that  this  box  contained  household  goods  as 
well  as  wearing  apparel,  or  bad  good  reason  to  understand  and  know 
that  such  was  the  fact,  and  then  consented  to  accept  the  property  as 
baggage  under  check,  if  liable  at  all,  it  is  liable  therefor  the  same  as 
for  wearing  apparel,  otherwise  not.  So,  too,  the  painter's  utensils 
and  drawings,  and  the  tailor's  utensils  enumerated  in  the  list  of  arti- 
cles lost,  cannot  be  included  as  baggage;  and  for  the  loss  of  this 
property  the  plaintiff  is  not  entitled  to  recover  unless  it  is  made  to 
appear  that  the  defendant  knew  or  understood  that  such  articles  were 
in  the  box,  and  accepted  them  as  baggage. 

If  your  conclusion  shall  be  that  under  the  evidence  the  plaintiff  is 
entitled  to  recover,  you  will  consider  this  question  of  what  constituted 
the  baggage  of  these  parties  with  care,  and  within  the  limitations  I 
have  stated;  and  in  determining  the  amount  of  the  recovery,  yon  will 
ascertain  what  was  the  fair  and  reasonable  value  of  the  articles  for 
which  the  plaintiff  should  be  compensated.  This  value  will  depend 
upon  the  age  and  character  of  the  articles,  and  the  use  for  which  they 
were  intended.  Of  course  the  question  is  not  what  they  could  have 
been  sold  for  in  money,  but  what  was  their  fair  and  reasonable  value 
for  ase  to  the  parties  who  owned  them  at  the  time  of  their  loss. 
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The  jury  rendered  a  verdict  for  plaintiff,  and  on  motion  for  a  new 
trial,  argned  before  the  oircait  and  district  judgee,  the  foregoing  in- 
structions to  the  joxy  were  approved. 


Conditions  on  Railway  Tickets  or  Checks.  It  is  now  well  settletl 
thaC  a  milwHy  company  or  other  common  carrier  may,  by  special  contract, 
limit  its  liability  for  the  safety  of  persons  and  property  intrusted  to  it  for  car- 
riage, except  for  injuries  caused  by  its  own  or  its  servants'  negligence.  In 
a  few  jurisdictions,  like,  for  example,  New  York,  its  liability  even  for  negli- 
gence may  be  limited.  The  general,  though  not  the  universal,  rule  is  that 
the  liability  of  a  common  carrier  may  be  limited  only  by  contract,  and  the 
question,  in  cases  where  limitation  of  liability  is  set  up  as  a  defense  to  an  ac- 
tion for  damages  for  injury  to  persons  or  property,  is  whether  such  contract 
has  been  made.  This  is  usually  determined  by  evidence  showing  acts  of  the 
passenger;  sucfa  as,  among  other  tilings,  accepting  a  ticket  for  his  passage  or 
a  check  for  his  baggage,  upon  whldi  is  printed  some  condition  or  Umltution 
of  liability. 

Cases  Whekein  the  Liability  was  Held  Liuited.  in  some  cases 
the  courts  have  had  little  difficulty  in  affirmatively  answering  the  question 
whether  a  contract  limiting  liability  was  assented  to.  In  Shaw  v.  York  dfN. 
Jlf.  JR.  Co.i  it  was  decided  that  the  shipper  of  horses  is  bound  by  a  hmitation 
of  liability  printed  on  the  ticket  for  their  transportation  In  Steers  v.  Liver- 
pool,etc,,  Steamship  Co.*  the  court  sustained  the  limitation  of  liabihty  printed 
upon  a  ticket  issued  for  a  passage  across  the  ocean  in  a  steam-ship.  The 
court  considered  the  purchase  of  a  steam-slup  ticket  a  matter  of  more  dehber- 
ation  and  care  tlian  the  purchase  of  a  ticket  for  railway  transportation,  and 
that  the  passenger  buying  the  steam-ship  ticket  might  be  presumed  to  have 
read  Its  conditions,  and  to  have  consented,  so  as  to  make  them  part  of  the  con- 
tract of  transportation.  From  Van  Toll  v.  Southeastern  B.  Co.*  it  would 
appear  that  adistinction  exists  between  carriers  and  warehousemen  in  rt^gard 
to  limiting  liability  by  notice  on  the  back  of  a  ticket  given  for  baggage  stored 
with  them.  Tlie  plaintiff,  a  passenger  by  the  Soutlieastern  Railway,  on  ar- 
riving at  the  terminus  at  London  bridge,  deposited  in  the  cloak-room  there  a 
bag  containing  wearing  apparel  and  jewelry  to  a  value  considerably  exceed- 
ing £10,  receiving  as  a  voucher  a  ticket,  on  the  back  of  which  was  printed 
a  notice  that  the  company  would  "not  be  responsible  for  any  package  ex- 
ceeding the  value  of  £10."  A  similar  notice  printed  in  large  cliaractera 
was  posted  in  the  office,  but  plaintiff  swore  that  she  did  not  see  it.  She  was 
not  asked  whether  she  bad  seen  the  notice  on  the  back  of  the  ticket,  but  she 
produced  it  when  she  applied  for  the  bag,  which  had  part  of  its  contents  ab- 
stracted while  in  custody  of  defendants.  It  was  held  that  the  company  hav- 
ing received  the  deposit,  not  as  carriere,  but  as  ordmary  bailees,  upon  the  terms 
contained  in  the  printed  notice,  (which  plaintiff,  having  the  means  of  ascer- 
taining, must  be  taken  to  have  consented  to  be  bound  by,)  was  not  responsi- 
ble for  the  loss.  While  a  distinction  between  warehousemen  and  carriers  is 
suggested,  the  opinions  of  the  judges  appear  to  rest  more  upon  the  fact  of 
actual  knowledge  of  the  notice  and  assent  thereto  by  plaintiff.  In  Ztim  v 
Southeastern  Ry.  Co.^  the  plaintiff  took  a  ticket  of  tlie  Southeiistt-rn  Kail- 
way  Company  to  be  conveyed  as  a  passenger  from  I^ondon  to  Paris,  on  which 
was  printed  "The  Southeastern  Railway  Company  is  not  responsible  for 
loss  or  detention  of  or  injury  to  baggage  of  the  passenger  traveling  by  this 

Ry.  Cases,  87.  ■        =57  N.  Y.  1. 

>8oe,  also,  Atutln  T.  Manchester  R  Co.        *IKA  E.  C.  L.  75,  (12  C,  B.  N.  S.  75.) 
10  C.  U.  4&4.  »  L.  R.  4  Q.  B.  KtO. 
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through  ticket,  except  while  the  passenger  is  traveling  by  the  Southeastern 
Hallway  Company's  trains  or  boats."  The  plaintifF  did  not  sign  this  memo- 
Tandam,  and  his  portmanteau  was  lost  between  Calais  and  Paris  on  a  French 
railwaj.  Held.thatthe  company  was  protected  by  the  condition  on  the  ticket' 
GocKBVRM,  C.  J.,  said:  "However  it  may  Kppe&T  in  practice  to  hold  a  man 
liable  by  the  terms  and  conditions  wbidi  may  be  inserted  in  some  small  print 
upon  the  ticket,  wliidi  he  only  gets  at  the  last  moment  after  he  has  paid  his 
money,  and  when,  nine  times  oat  of  ten,  he  is  hustled  out  of  the  placeat  which 
he  stands  to  get  his  ticket  the  next  comer;  howorer  hard  it  mi^  appear 
that  a  man  shall  be  bound  by  conditions  which  he  receives  in  such  a  manner, 
and,  moreover,  when  he  believes  that  he  has  made  a  oontraot  binding  upon 
the  company  to  take  him,  subject  to  the  ordinary  conditions  of  the  general 
contract,  to  the  place  to  which  he  desires  £o  be  conveyed ;  still,  we  are  bound, 
on  the  authorities,  to  hold  that  when  a  man  takes  a  ticket  with  conditions 
on  it  he  must  be  presumed  to  know  the  contents  of  It,  and  must  be  bound  by 
them . "  Bnt  this  case  appears  to  be  overruled  1^  a  subsequent  case.^  wherein 
the  lord  chancellor  declared  that  he  was  unable  to  find  the  authorities  relied 
upon  by  CJhlef  Justice  Cockbttbn. 

Passks.  The  acceptance  of  a  pass,  indorsed,  "The  person  accepting  this  free 
ticket  assumes  all  risks,  etc.,  and  expressly  agrees,  etc.,"  forms  a  contract 
on  the  part  of  the  passenger  with  the  company.  "It  seems  necessary,"  said 
the  court,  "tliat  the  word  '  agrees  *  means  the  concurrence  of  two  parties,  and 
that  the  act  of  acceptance  binds  the  acceptor  as  fully  as  his  hand  and  seal 
would."'  "Applying  for  apa^  or  free  ticket,  taking  it,  and  having  it  in  his 
possession  some  six  or  eight  hours  before  the  starting  of  the  train  in  which 
he  was  to  go,  and  having  his  attention  expressly  called  to  its  terms,  taken  in 
connection  with  the  fact  found  by  the  jury  that  he  was  at  the  time  of  the  ao* 
ddent  actually  riding  on  this  ticket,  if  not  conclusive  as  a  legal  presumption, 
would  at  least'be  evidence  that  he  assented  to  the  terms  indorsed  upon  the 
ticket,  from  which  a  jury  would  be  authorized  to  Imply  such  assent."* 

Commutation  Tickets— Beoclations.  The  courts  have  also  found  little 
difficulty  In  inferring  assent  to  the  conditions  printed  upon  the  ticket,  where 
such  conditions  were  not  limitations  of  liiibility,  but  reasonable  regulations 
intended  to  govern  the  conduct  of  the  passenger,  and  where  the  ticket,  in- 
stead of  tieing  for  a  single  passage,  was  a  season  or  a  commmutation  ticket; 
thus  a  passenger  purctii»ed  a  "season  ticket"  entitling  him  to  transportar 
tion  for  a  certain  time  between  two  points  on  the  defendant's  railroad  at 
a  considerable  reduction  from  the  regular  rate  of  fare.  Uj)on  the  ticket 
were  indorsed  the  following  conditions:  "This  ticket  is  not  transferable,  nor 
will  any  allowance  be  made  to  the  within-named  in  case  it  may  not  be  used 
for  tlie  whole  time  for  which  it  was  issued.  It  is  subject  to  Inspection  at  any 
time  by  the  conductor;  a  refusal  to  comply  will  necessitate  collection  of  full 
fare  each  time.  It  is  good  only  for  a  continuous  passage  tiotween  the  points 
named.  If  lost  or  mislaid,  it  will  not  be  replaced  by  the  company.  The 
holder  will  please  return  when  renewing."  Upon  the  face  of  tiie  ticket  the 
words  "for  conditions  see  other  side"  were  printed  in  small  capitals.  Plain- 
tiff, having  lost  his  ticket,  refused  to  pay  fare,  and  was  accordingly  ejected  from 
the  train.  It  was  held  (1)  that  plaintiff  was  bound  to  know  the  conditions, 
and  the  law  would  presume  that  he  did  so.  Semble,  that  he  would  be  bound 
to  inform  himself  of  the  regulations  of  the  compitny,  even  if  not  imiorsed  on 
the  ticket.  (2)  That  even  if  actual  notice  to  him  were  necessary,  the  condi- 
tions in  this  case  were  printed  in  a  sufficiently  conspicuous  manner  to  iiave 

•  Henderson  v.  Stevenson,  L.  R.  2  Sc.  &  »  Perkins  v.  New  York  Cent.  R.  Co.  21 
Div.  47U.  K.  Y.  202. 

nVelU  V.  New  York  Cent.  R.  Co.  21  N. 
Y.  183. 
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Attracted  the  Attention  of  a  mau  of  ordinary  prudence.  (3)  ,That  the  condi- 
ttons  were  lawful,  reasonable,  and  proper  regulations,  and  not  an  attempt  to 
limit  the  liability  of  the  defendants  as  common  carriers.  (4)  And  that  plain- 
tiff was  therefore  excluded  from  the  train  and  cannot  recover.^ 

A  passenger  by  railway  upon  a  commutation  coupon  tidtet,  conditioned  to 
be  shown  to  the  conductor  on  every  trip,  and  to  be  ytM  if  the  coupons  were 
detached  by  any  other  person  than  the  conductor,  was  proceeding  to  detach  a 
coupon  himself,  and  being  warned  by  the  conductor  that  he.  would  not  accept 
the  couiwn  if  he  did  so.  persisted,  offered  the  conductor  the  coupon,  refused 
to  show  the  ticket,  and  profanely  dared  the  conductor  to  put  bira  oft.  It'  was 
decided  that  this  justified  the  conductor  in  ejecting  lum,  and  that  the  passen- 
ger's subsequent  tendw  of  the  ticket  and  detached  coupon  before  the  ejection 
was  complete,  but  in  an  insulting,  profane,  and  boisterous  manner,  would 
not  hare  restored  the  passenger's  right  to  complete  the  journey.* 

Where  a  ticket  had  upon  it  a  condiUon  that  it  was  to  be  "used  on  or  be- 
fore" the  twenty-sixth  of  September,  and  was  presented  and  acoepted  ontliat 
day,  but  iifter  the  expiraUon  of  the  26th,  the  journey  not  being  ended,  the 
passenger  was  ejected  for  not  having  a  proper  ticket,  it  was  held  that  the 
ejection  was  wrongful.  When  the  ticket  was  presented  on  tite  2^th,  it  was 
"used,"  and  passenger  was  entitled  to  ride  to  the  end  of  his  journey.^  As- 
sent has  also  been  inferred  from  acceptance  of  a  receipt  given  by  ameminUle 
agency  for  an  account  pi'esented  to  tliem,  and  left  wilh  them  for  collection.* 
But  where  a  iion-ti-ansfei-able  ticket  contained  a  condition  that*  "I  failing  to 
comply  with  this  agreement,  either  of  th^e  companies  may  refuse  to  accept 
this  ticket, "  it  was  held  that  this  diil  not  give  Uie  conductor  the  right  to  take 
the  ticket  up,  only  to  refuse  to  receive  it  for  passage.* 

In  all  the  foregoing  cases  the  acoeptiinoe  of  a  receipt  or  a  ticket  was  a  mat- 
tor  of  some  deliberation,  wherein  the  acceptor  hatl  ample  time  to  ascertain 
the  nature  of  the  contract  as  expressed  on  the  ticket  accepted. 

Cases  Wherein  tue  Liability  was  Helu  hot  liiifiTED.  The  general 
piinciple  of  law  is  well  established  that  a  ticket  for  passage  npon  a  railroad 
oar  or  a  steam-boat  does  not  of  itself  create  a  contract  between  the  carrier  and 
the  passenger.  Such  tickets  are  rather  tokens  or  vouchers  that  passengers 
have  paid  their  fare,  and  are  entitled  to  seats  in  the  car  or  bertha  in  the 
steam-lioat.  As  such  they  are  tobe  surrendered  when  tlie  passenger's  riglitto 
the  seat  or  berth  is  recognized.^  In  this  respect  tickets  differ  from  bills  of 
Hiding,  which  are  well-recognized  commei'cial  contracts,  and  known  to  be 
such  by  all  who  receive  them.  Therefore  it  is  that  persons  receiving  bills  of 
latling  and  other  simiUr  coinmeroial  instruments  are  conclusively  presumed 
to  know  tluit  they  contain  the  terms  upon  whicli  the  property  is  to  be  carried, 
and  to  have  tissenled  thereto.'  But  there  is  no  such  conclusive  presumption  as 
totidiets.  The  question  as  to  the  clmracter  In  which  the  paper  lai'eceived  is 
to  be  determined  by  all  thesurroundingclrcumstances.  It  is  to  be  determined 
l>y  the  nature  of  the  transaction,  and  not  by  the  fact  that  the  words  "domestic 
bill  of  liuling"  or  some  such  phnise  may  be  printed  on  the  ticket.^  By  these 


1  Crcssoii  V.  riiiladelpliiii  &  R.  K.  Co.  11 
I'hila.  WIT;  S.  C.  3:i  Lcr.  Int  3ti:). 

« Ivfiui-^vtlle.  N.  A  G.  8.  R.  Co.  v.  Tlfttrla,  9 
Lea,  ]  8U ;  8.  C.  42  Ainer.  Kep.  6<iS.  See, 
aiiiu.  Bland  v.  Southern  Piic.  R.  Co.  55  Cal. 
5(U ;  8.  U.  3ii  Aiiier.  llep.  SU  ;  IIofTliaiier  v. 
pL-lhi  &  N.  W,  R.  Co.  52  Iowa,  ;U2 ;  8.  C. 
3N.M'.  Hit- 121,  S.  C.     Autcr.  Rf p.  278. 

^  Anorbauh  v.  New  Ynrk  Cent,  ife  H.  11. 
R.  Co.  4i;  Amer.  Rep.  LW;  8!i  N.  Y.  isl. 

*  Santicr  V.  Dim,  47  Wis.  015 ;  S.  C.  3  N. 
W.  K.  p.  ;i^.s. 

i  r.-si  \:  Cliicogo  &  N.  W.  R.  C-o.  (Neb.) 


1«83,  l.'i  N.  W.  Rep.  225;  S.  C.  0  Araer.  & 
Eiij?.  R.  Cas.  345. 

«N'evin»  v.  Bay  State  Steam-boat  Co.  4 
Bosw.  2:^ ;  IjOgaa  v.  Ilanuibal  &  St.  J.  Ry. 
Co.  12  Anier.  &  Eng.  R.  Caa.  U2,  (Mo. 
18S2  ;)  Quimby  v.  Vanderbilt,  17  N.  Y.  315. 

'Detroit  A  11.  R.  Co.  v.  Fire  &  Marine 
Bank,  20  Wis.  127;  Morrison  v.  Pliillipa 
&  C.  Con.  Co.  44  Wis.  405;  Strohn  y.  De- 
troit &  M.  R.  Co.  21  Wis.  561;  Grace  v. 
Adani.i.  100  MasH.  508 ;  Kirkland  v.  Dins- 
more,  «2  N.  Y.  175. 

'Madau  v.  Shttrrard,  10  Jones  &  8.  355; 
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authorities  the  distinction  drawn  bj  Judge  Dter.  in  the  principal  case  be- 
tween tickets  and  bills  ot  lading,  and  the  presumptions  to  be  drawn  from  tbe 
r^eipt  uf  each,  is  well  sustained. 

The  injustice  of  considering  tickets  purchased  in  the  usual  manner  to  be 
contracts  between  tlie  carrier  and  the  passenger,  is  made  clearly  apparent 
from  tbe  remarks  of  the  supreme  court  of  Virginia.^  "Usuallylhe  ticket  otlice 
ia  opened  but  a  short  time  before  the  train  leaves,  and  the  ticket  has  to  be  ex- 
hibited to  the  baggage  master  before  he  will  check  for  the  bagga^,  so  that  a 
passenger  has  scarcely  any  time  to  read  the  ticket  before  the  {rain  leaves.  In 
general  he  only  asks  for  a  through  ticket  to  the  place  of  his  destination,  and 
relies  upon  the  agent  to  give  him  the  proper  tickets,  and  if  the  passenger  liad 
time  to  look  at  it  for  an  instant  in  this  case,  she  would  have  seen  that  it  was 
a  ticket  issued  by  the  railway  from  Bichmond  to  the  White  Sulphur  Springs. 
She  would  hand  it  to  the  porter  or  a  friend  to  get  checks  for  her  baggage, 
while  she  would  look  out  for  a  seat.  It  is  returned  with  the  checks,  upon 
which  are  the  letters  *  W.  S.  S.*  She  feels  assured  all  is  right,  and  the  next 
moment  the  train  is  moving.  If  she  reads  wtiat  is  on  the  ticket  at  all,  it  is 
because  she  has  nothing  else  to  do,  or  from  mere  curiosity,  and  she  reads  for 
tiie  first  time:  *  Besponsibllity  for  safety  of  person  or  b^^[age,  on  each  por- 
tion of  the  route,  confined  to  the  proprietors  of  that  portion  alone.*  She 
would  Say  to  herself,  tha£  was  not  my  understanding  when  X  asked  for  a 
through  ticket,  and  when  I  paid  for  it  to  the  railroad  agent,  and  when  they 
gare  me  r  cbeclE  tor  my  baggage,  wliich  by  tlie  letters  outit  indicated  that 
they  undertook  to  carry  it  through  to  the  White  Sulphur  Springs.  But  the 
train  has  been  bearing  her  away  from  Bichmond  with  the  speed  of  twenty 
miles  an  honr,  and  it  ia  too  late  to  turn  back. " 

The  discussion  in  Hetuierson  v.  iSteixnson*  is  also  to  the  point:  *'Plain- 
tiff  purchased  at  defendant's  office  in  Dublin  a  ticket  from  Dublin  to  White* 
haven  on  one  of  defendant's  steamers.  This  ticket  had  on  the  face  these 
words  only,  "Dablin  to  Whitehaven,"  without  referring  to  the  iHick  of  the 
ticket,  on  which  was  the  following  indorsement:  "This  ticket  is  issued  on 
the  condition  that  the  company  incur  no  liability  whatever  in  respect  of  loss, 
injury,  or  delay  to  theparaenger,  or  to  his  or  her  luggage,  whether  ariaing  from 
the  act,  neglect,  or  d^ult  of  the  company,  or  their  servants,  or  otherwise. 
It  is  also  issued  subject  to  all  the  conditions  and  arrangements  published  by 
the  company."  Flaintiif  did  not  read  the  indorsement,  and  his  attention  was 
not  directed  to  It  by  any  one.  The  steamer  was  wrecked  on  the  passage,  en- 
tirely through  the  negligence  of  the  captain  and  crew,  and  all  of  plaintiif^s 
Ini^ge  lost.  He  sued  in  Scotland  for  its  value  and  obtained  judgment, 
which  was  taken  on  appeal  to.the  house  of  lords  by  the  company,  which  held 
again  the  plaintiff  was  not  bound  by  the  condition  in  the  ticket.  Said  the 
lord  chancellor:  "It  seems  to  me  that  it  would  be  extremely  dangerous,  not 
merely  with  regard  to  contracts  of  tills  description,  but  with  regard  to  all 
contracts,  if  it  were  to  be  held  that  a  document  complete  upon  the  face  of  it 
can  be  exhibited  as  between  two  contracting  parties,  and  without  any  knowl- 
edge of  anything  aside  from  the  mere  circumstance  that  upon  the  b;tck  of  the 
document  there  is  something  else  printed,  which  has  not  actually  been  brought 
to,  and  has  not  come  to,  the  notice  of  one  of  the  contracting  parties,  that  con- 
tracting party  is  to  he  held  to  have  as^^ented  to  that  which  he  has  not  seen,  of 
which  he  knows  nothing,  and  wliich  is  not  in  any  way  ostensibly  connected 
with  that  which  is  printed  or  written  upon  the  face  of  the  contract  presented 

Blossom  V.  DodU,  43  N.  Y.  269 ;  Baltimore  Prentice  v.  Deokra-,  49  Barb.  21 ;  Limburger 

A  0.  B.  Co.  V.  Ounpbell,  36  Ohio  St.  647;  v.  Wustcott,  49  Barb.  283;  Brown  v.  Emir 

3  Amer.  &  Eng.  It  Cas.  246;  Wilson  v.  era  II.  Co.  11  Cush.  97. 

Chesu]>eako  A  0.  Jt.  Co.  21  Grat.  67.5 ;  Sun-        >  Wilson  v.  Chesapeake  &  O.  B.  Co.  21 

derland  v.  Westcott,  2  Sweenev,  2(W;  In-  Grat.  G74. 
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to  him.  I  am  glad  to  find  that  there  is  no  authority  for  sach  a  proposition  ii 
any  of  the  caaes  that  have  beeu  cited."  Lord  CnBLMSFOno  said:  "The  lor 
chief  justice,  in  the  case  of  Zum  v.  Southeastern  Ry.  Co.  L.  R.  4  Q.  B.  &W 
which  has  been  referred  to,  thought  hiraseif  bound  by  the  authorities  to  hoi 
that  when  a  man  takes  a  ticket  with  conditions  printed  on  it  he  must  be  pn 
Bumed  to  know  the  contents  of  it  and  to  >>e  bound  by  them.  I  was  extreinet 
anxious  to  be  referred  to  the  authorities  which  influence  the  judgment  of  tli 
lord  chief  justice,  but.  although  numerous  authorities  were  cited  by  Mr.  Mi 
ward,  none  of  tliem  go  to  the  length  of  establishing  that  a  presumption  c 
assent  is  sufficient.  Assent  is  a  question  of  evidence,  and  the  assent  iuu< 
be  given  before  the  completion  of  the  contract.  The  company  undertake  t 
convey  passengers  in  their  vessels  for  a  certain  sum..  The  moment  the  mone 
for  the  piissage  is  paid  and  accepted,  their  obligation  to  carry  and  conve 
arises.  It  does  not  require  the  exchange  of  a  ticket  for  the  passage  mone; 
the  ticket  being  only  a  voucher  that  the  money  has  been  paid;  or,  if  a  tick< 
is  necessary  to  bind  the  company,  the  moment  it  is  delivered  the  contract  i 
completed,  before  the  passetjger  has  hatl  an  opportunity  of  reading  the  ticket 
much  less  the  indorsement."  Lord  H.a.ti{euly  said:  "I  agree  with  the  ot 
servation  that  was  made  by  my  noble  and  learned  friend.  Lord  Chsxhsfori 
that  the  money  having  been  paid,  and  the  ticket  having  been  taken  up, 
oontraet  was  completed,  upon  the  oi-dinaiy  terms  of  conveyance,  for  taimsel 
and  his  luggage,  unless  it  can  be  made  out  that  he  had  entered  into  any  apt 
cuU  contract  to  tbe  contrary.  A  ticket  is  in  reality  In  Itself  nothing  moi 
than  a  recept  for  the  money  which  has  bieen  paid." 

The  courts  in  the  following  instances  refuse  to  infer  assent  to  a  contrac 
limitiug  liability  from  the  receipt  of  a  ticket  having  such  limitation  printe 
upon  it: 

Where  the  ticket  had  printed  upon  it  the  following:  "Passengers  are  no 
allowed  to  carry  bitggage  beyond  8100  in  value,  and  that  personal,  unless  nc 
tice  is  given  and  an  extra  amount  paid  at  the  i-ate  of  a  price  of  a  ticket  fa 
every  *.5O0  in  value."  On  the  journey  one  of  the  trunks  was  lost  containin 
wearing  apparel  and  articles  of  ordinary  baggage  to  the  value  of  8690.  aa 
other  property  to  the  value  of  $780.  Held  that,  notwitlistanding  the  merac 
randum  printed  on  the  ticket,  the  plaintitf  is  entitled  to  recover  the  value  a 
his  trunk,  and  of  such  portion  of  tlie  contents  as  is  customarily  known  an 
carrial  as  travelers'  baggage,  although  worth  more  than  9100,  and  thoug 
notliing  extra  Wiis  paid  for  baggage  exceeding  tliat  sum  in  value.* 

A  passenger  bought  a  ticket  to  a  place,  but  desired  to  **8t(m  over"  en  rofti 
at  an  intermeiliate  point.  The  ticket  had  printed  upon  it,  "Good  fortius  da; 
only,"  but  the  ticket  agent  assured  the  passenger  tliat  the  conductor  wouli 
is.sue  a  "stop-over  check."  This  the  conductor,  in  obedience  to  orders  fron 
his  superiors,  refused  to  do,  but  left  theticket  in  possession  of  the  passenger 
who  "stopped  over,"  and,  proceeding  on  his  journey  at  a  later  day,  presente 
it  to  the  conductor,  who  refused  to  accept  it  and  demanded  fare.  This  wa 
refused,  and  tlie  ]»v3senger  was  ejected.  Held,  that  the  ticket  was  not  th 
sole  evidence  of  the  contract  to  curry  the  passenger,  but  that  evidence  of  tli 
conversation  with  the  ticket  agent  might  be  introduced,  under  which  the  pas 
senger  had  a  right  to  stop  over,  and  might  recover  for  his  expulsion.' 

Defendant's  agent  came  into  a  railwaycar  in  which  plaintiff  was  traveling 
and  called  for  b;tggage.  He  received  the  clieck  for  plaintiflf's  trunk,  with  di 
rections  as  to  its  delivery,  and  marked  on  a  blank  receipt  the  date,  number  o 
check,  place  of  tieli  very,  wliicli  he  handed  to  plaintiff  without  anything  bein| 
s^id  as  to  its  contents.  The  car  was  dimly  lighted,  so  that  plaintiff,  wher 
he  was  scjited,  could  not  have  reiul  the  receipt,  and,  without  looking  at  it  o 

'  Ni'viiia  v.  Bay  State  Steam-boat  Co.  4        '  Btimlmm  v.  Grand  Xrimk  R,  Co.  6 


MAUBITZ  V.  HBW  YOBS,  L.  E.  «  W.  b1  GO. 


777 


reading  it.  he  put  it  in  his  pocket.  Th«  receipt  was  marked  upon  the  tnar- 
^n,  "Domestic  bill  of  lading,"  and  purported  to  be  a  contract  relieving  de- 
fendant from  or  limiting  its  liability  in  certain  specified  cases,  and.  in  par- 
ticular, limiting  its  liability,  save  in  case  of  a  special  contract,  to  VIOO.  The 
court  refused  to  charge  as  a  matter  of  law  that  the  delivery  of  the  receipt 
created  a  contract  for  the  carriage  of  tbe  trunk  under  the  terms  printed  tliere- 
upon,  and  limited  defendant's  liability  to  the  unount  specified,  but  submitted 
the  question  to  a  jury.^ 

The  plaintiff's  daughter,  accompanied  by  another  yonn^  girl,-  delivered  a 
check  for  a  trunk  to  a  transfer  company  in  New  York,  with  directions  to 
carry  it  to  her  home  in  Brooklyn.  She  was  about  to  leave  the  office,  when,  at 
her  companion's  suggestion  that  she  ought  to  have  a  receipt,  she  returned  to 
tne  desk,  and  demanded  one  of  the  clerk,  wlio  handed  her  a  receipt,  in  which 
it  was  stipulated  that  the  company  should  not  be  liable  to  an  amount  exceed- 
ing ftlOO,  unless  a  special  contract  was  made.  The  trunk  and  contents  were 
worth  8800,  but  nothing  was  said  as  to  its  value;  neither  did  she  read  the  re- 
ceipt or  see  its  contents  until  after  the  loss  of  the  trunk.  Held,  that  the 
notice' was  ineffectual.^ 

Anotlrer  case  decides  that  there  is  no  presumption  of  law  that  a  passenger 
on  a  railroad  has  read  a  notice  limiting  the  liability  of  the  railroad  corpora- 
tion for  baggage,  printed  on  the  back  of  a  passenger  check,  delivered  with  his 
ticket,  and  having  on  its  face  the  words,  "  Look  on  the  l)ack, "  whereon  notice 
of  such  limitation  of  liability  was  printed  in  small  type.  Kor  is  there  any 
presumption  of  notice  of  similar  limitations  contained  in  placards  posted  in 
the  ears.  But  the  court  expressly  refrained  from  adjudicating  "upon  the 
broader  question,  whether  a  limitation  of  the  liability  of  the  railroad  company 
as  to  the  amount  and  value  of  the  baggage  of  passengers  transported  on  the 
road  may  not  be  effectually  secured  by  the  delivery  of  a  ticket  to  the  passen- 
ger, so  printed  in  large  and  fair  type,  on  the  face  of  the  ticket,  that  no  one 
could  read  the  part  of  the  ticket  indicating  the  place  to  which  it  purports  to 
entitle  him  to  be  conveyed  without  also  having  brought  to  his  notice  the  fact 
of  limitation  as  to  liability  for  his  baggage."' 

The  agentf  of  an  expressman  entered  a  railway  coach,  took  up  the  checks  of 
a  passenger  desiring  his  valise  delivered,  and  gave  such  passenger  a  receipt 
for  the  check,  having  a  special  contract  limiting  the  the  expressman's  liabil- 
ity printed  on  one  side  of  such  receipt.  The  special  contract  was  printed  in 
very  small  type  on  the  Bide  of  the  receipt,  and  the  passenger  could  not  read  it 
in  the  dimly-lighted  car.  Held,  that  his  acceptance  of  it  did  not  make  it  a 
contract  between  himself  and  tbe  expressman.  The  court  expressly  distin- 
guished such  a  receipt  from  a  bill  of  lading:  "As  to  bills  of  lading,  and  other 
commercial  instruments  of  like  character,  it  has  been  held  that  persons  re- 
ceiving them  are  presumed  to  know,  from  their  uniform  character  and  the 
nature  of  the  business,  that  th^  contain  the  terms  upon  which  the  property 
IB  to  be  oiUTied.  But  checks  for  baggage  are  not  of  that  character,  nor  la 
such  a'card  as  was  delivered  in  this  instance.  It  was,  at  least,  equivooil  in  its 
character.  In  such  a  case  a  person  is  not  presumed  to  know  its  contents  or  to 
assent  to  them."^ 

In  another  case  it  was  sought  to  establteh  a  contract  limiting  a  liability  by 
delivering  a  ticket  cont^nlng  a  notice  of  limitation  to  a  German  unnJale  to 
read  English.  **The  plaintiff  was  a  German,"  said  Qie  court.  **wholly  igno- 
rant of  the  English  language.  It  is  therefore  tlie  case  of  a  passenger  unin- 
formed of  the  terms  and  conditions  of  tbe  notice  appended  to  the  ticket,  on 
which  the  defendants  rely  for  protection.   «  •  •   It  In  truth  would  be  ab- 

1  ifatlan  v.  Slierard,  73  N.  Y.  330.  392.   See,  also,  Venier     Sweitzcr,  32  Pa. 
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surd  to  hold,  under  the  circumstances,  the  company  exempted  from  their  com 
mon-law  responsibilities  on  the  foot  of  a  special  or  express  contract,  when  1m 
was  ignorant  of  the  terms  of  the  proposed  agreement.  Granting  that  ticketi 
in  any  case,  without  more,  may  be  considered  as  evidence  of  a  special  agree 
ment,  it  is  surely  not  exacting  too  much  to  require  the  carrier  to  have  lii; 
tickets  printed  and  liis  advertisements  made  in  a  language  which  the  passen 
ger  can  undei-stand,  or  that  he  ahoujd  be  required  to  explain  to  him  the  nat 
lire  and  effect  of  the  proposed  agreement."  This  case  very  well  illustrate: 
the  disposition  of  railroad  companies  to  shirk  and  evade  all  the  responsibilitie: 
incident  to  their  duties,  while  at  the  same  time  gi-asping  every  dollar  and  ad 
vantage  they  can  claim  as  compensation  for  doing  those  duties.  AVhile  ii 
this  ciise  the  company  took  the  passenger's  money,  and  assumed  the  care  ant 
carriage  of  his  baggage,  they  tried  to  rid  themselves  of  responsibility  by  stip 
ulating  on  the  ticket  that  "  All  baggage  at  the  risk  of  the  owner  thereof;  thi 
proprietors  binding  themselves  to  no  charge  or  care  of  the  same  whatever.* 
This  case  is  directly  in  support  of  Judge  DYsa'a  dedsion  in  the  prindpa 

In  Hophim  v.  Westcott,^  A.,  a  passenger  on  a  railroad,  delivered  to  an  ex 
pressman  a  metallic  check  which  he  had  received  for  his  trunk,  as  baggage,  s< 
that  the  expressman  might  obtain  the  trunk  and  deliver  it  to  the  residence  o: 
A.,  who  received  from  the  expressman  at  the  time  a  piece  of  paper  on  whict 
the  number  of  the  check  was  indorsed,  and  which  contained  a  printed  notici 
that  the  expressman  would  "not  become  liable  for  merchandise  or  jen-elrj 
contained  in  baggage  received  upon  baggage  chedu,  nor  for  loss  by  fire,  noi 
for  an  amount  exceeding  one  hundred  dollars  upon  any  article,  unless  speciallj 
agi'eed  for  in  writing  on  this  clieck-recelpt,  and  the  extra  ri^  paid  therefor 
*  *  *  And  the  owner  hereby  agrees  that  Westcott  Express  Company  shall 
be  liable  onlyaa  above."  It  was  held  that  A.  was  cliargeable  with  actui^ 
notice  of  the  contents  of  this  paper,  and  bound  thereby.  But  the  court  evi' 
dently  was  unwilling  toBllow  this  ruling  to  release  the  expressman  from  lia- 
bility for  the  value  of  the  baggage  in  excess  o<  ftlOO,  for  it  held  that  thf 
words  "any  article"  did  not  mean  the  trunk  or  piece  of  baggpige  and  its  entln 
contents  in  gross,  but  meant  any  article  contained  in  the  piece  of  baggage, 
and  tliere  being  no  single  artide  worth  more  than  SlOO,  judgment  was  ren- 
dered for  the  value  of  all  the  aitides  together,  aggregating  9700.  This  oas^ 
was  discussed  by  Chief  Justice  CHuncn,^  who  said  -  "1  inter  tlwt  the  learned 
judge  who  delivered  the  opinion  in  [ffopkim  v.  We9Uiott\  intended  to  dedd< 
that  something  short  of  an  express  contract  will  suflSce  to  screen  the  carriei 
fi-oui  his  common-law  lialnlity,  and  that  a  notice  personally  served,  wiiicti 
could  be  read,  would  have  that  effect.  The  attention  of  the  court  does  not 
seem  to  have  been  directed  to  the  distinction  between  such  a  notice  and  a 
contract.  The  delivery  and  acceptance  of  a  paper  containing  the  contraci 
may  be  binding,  though  not  read,  provided  the  business  is  of  such  a  nature, 
and  the  delivery  la  under  such  circumstances,  as  to  raise  the  presumption  tiial 
the  person  receiving  it  knows  that  it  is  a  contract  containing  the  terms  and 
conditions  upon  which  the  property  is  received  to  be  carried.  In  such  a  case 
it  is  presumed  that  the  person  assents  to  the  terms,  whatever  they  may  be. 
This  is  the  utmost  extent  to  which  the  rule  can  be  carried  without  abandon- 
ing the  principle  that  a  contract  is  indispensable."^ 

Ill  the  Unltod  States  courts,  the  rule  has  always  been  very  strongly  laiii 
down.  Thus,  in  The  Pmifict^  It  was  decided  tliat  in  the  federal  courts,  while 
the  rule  is  that  a  common  carrier  may  limit  his  liability,  exc^t  for  negligencei 

■Cumdcn  AA.R.CO.  v. Baldauf,  16  Pa.  *  "Blossom  r.  Dodd,  43 N.  Y.  268. 
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by  express  agreement,  nothing  short  of  an  express  stipalation  will  constitute 
Bucfa  an  agreement,  it  moat  not  depend  upon  implication  or  inference  or  con- 
dieting  eyidence,  and  merfr  notice  to  the  shipper  is  not  8ufi9.cienfc.  Where  the 
drayman  of  the  shipper,  on  the  delivery  of  a  package,  takes  a  receipt  from  the 
freight  clerk  of  the  sliip  for  the  same,  marked,  "Kot  accountable  for  contents." 
this  of  itself  does  not  constitute  an  agreement  limiting  the  caiTier's  liitbility; 
it  is  a  mere  ex  parte  proposition  on  the  part  of  the  carrier  after  receiving  the 
pac]cage,  to  which  there  mast  be  direct  and  unequivocal  evidence  of  the  assent 
of  the  shipper  to  exonerate  the  carrier. 

in  New  Jerseff  Steam  Nao,  Co.  v.  Merchants*  Baaikt^  speaking  of  the  right 
of  the  carrier  to  restrict  liis  obligation  by  a  special  agreement,  the  supreme 
court  of  the  United  States  said:  "It  by  no  means  follows  that  this  can  be  done 
Iff  an  act  of  liis  own.  The  carrier  is  in  the  exercise  of  a  sort  of  pablic  office, 
from  which  he  should  not  be  permitted  to  exonerate  himaelf  without  the  as- 
sent of  the  parties  concerned;  and^is  la  not  to  be  implied  or  Inferred  from  a 
genend  notice  to  the  public  limiting  his  obligatian,  wbioh  may  or  may  not 
be  assented  to.  He  is  bound  to  recetve  and  carry  all  the  goods  offered  for 
trvisportation.  subject  to  all  the  responaibilitles  incident  to  hla  employioenti 
and  is  liable  to  an  action  in  case  of  refusaL  If  any  implication  Is  to  be  in> 
dulged  from  the  delivery  of  the  goods  under  thegeiwral  notice,  it  Is  as  strong 
that  the  owner  intended  to  Insist  upon  his  rights  and  theduties  of  the  carrier, 
as  it  is  that  he  assented  to  ttieir  qu^flcation.  The  burden  of  proof  Ilea  on  the 
carrier,  and  nothing  short  of  an  express  aUpulatlon  by  parol  or  in  wilting 
shouhl  be  permitted  to  discharge  blm  from  dntiea  whl^  the  law  has  annexed 
to  his  employment." 

Commenting  upon  this  case,  Mr.  Justloe  Datib  sidd:  "Tliese  oonsldeiations 
against  the  relaxation  of  the  common-law  responsibility  by  public  advertise- 
ments*  i^>ply  with  equal  force  to  notices  having  the  same  object,  attached  to 
receipts  given  by  carriers  on  taking  the  property  ot  those  who  emfdoy  them 
into  their  possession  ftfr  transportation.  Both  are  attempts  to  obtain,  by  in- 
direction, exemption  from  burdens  imposed  in  the  Interests  of  trade  upon  this 
particular  business.  It  is  not  only  i^lnst  the  policy  of  the  law,  but  a  serious 
injury  to  commerce,  to  allow  the  carriw  to  say  that  the  shipper  of  merchan- 
dise assents  to  the  terms  proposed  in  a  notice,  whether  it  Im  general  to  the 
public,  or  special  to  a  particular  person,  merely  because' he  does  not  expressly 
dissent  from  them.  If  the  parties  were  on  an  equality  in  their  dealings  with 
each  other,  there  might  be  some  show  of  reason  for  assuming  acquiescence 
from  silence;  but  In  the  nature  of  the  case  this  equality  does  not  exist,  and 
therefore  every  intendment  should  be  made  in  favor  of  the  shipper  when  he 
takes  a  receipt  for  his  property,  with  restrictive  conditions  annexed,  and  says 
nothing,  that  he  intends  to  re^  upon  the  law  for  the  security  of  his  rights. 
It  can  readily  be  seen,  if  the  carrier  can  reduce  his  liability  in  the  way  pro- 
posed, he  can  transact  business  on  any  teims  he  chooses  to  prescribe.  The 
shipper,  as  a  general  thing,  is  not  in  a  condition  to  contend  with  him  as  to 
terms,  nor  to  wait  the  result  of  an  action  at  law  in  case  of  refusal  io  carry, 
unconditionally.  Indeed,  such  an  action  is  seldom  resorted  to,  on  account  of 
the  inability  of  the  shipper  to  dday  sending  his  goods  forward.  The  law,  in 
conceding  to  carriers  the  ability  to  obtain  any  reasonable  qualification  of  their 
responsibility  by  express  contract,  has  gone  as  far  in  this  direction  as  public 
policy  will  allow.  To  relax  still  further  the  strict  rules  of  the  common  law 
applicable  to  them,  by  presuming  acquiescence  in  the  conditions  on  which 
they  propose  to  carry  freight,  when  they  have  no  right  to  impose  them,  wouU, 
in  our  opinion,  work  great  harm  to  the  business  community."  * 
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As  a  result  of  the  foregoing  oases,  the  following  concloslons  may  be  stated: 
Id  making  a  contract  with  a  passenger  for  his  transportation,  a  railway  com- 
pany may  limit  its  liability,  but,  as  a  general  rule,  not  for  its  negligenoe. 
Mere  notice  that  the  railway  company  will  not  be  liable  in  certain  named  con- 
tingencies will  not  suffice  to  create  a  coatrad;  of  limitation ;  there  must  be  a 
clear,  unequivocal  assent  on  the  part  of  the  passengw.  Such  assent  may  be 
express  or  implied,  but  it  will  not  be  implied  (1)  whwe  the  notice  Is-obscurely 
printed,  or  printed  in  a  language  which  the  passenger  cannot  understand ;  (2) 
where  the  nature  of  the  transaction  is  not  such  as  necessarily  to  charge  the 
passenger  or  shipper  with  knowledge  that  the  paper  conteins  acontract;  e.  g., 
the  acceptance  of  a  bill  of  lading  would  be  a  ^ansaction  carrying  notice  of  a 
contract  printed  upon  it,  but  the  acceptance  of  a  ticket  with  conditions  printed 
on  it  would  not  be  such  a  transaction;  nor  (3)  would  a  contract  be  created 
where  the  drcumstances  attending  tiie  dellTezy  of  the  ticket  repel  the  idea 
that  the  acceptor  had  knowledge  of,  or  in  ^eb  assented  to,  Uie  eoatraot  printed 
thereupon. 

Tested  by  these  considerations,  the  decision  of  the  principal  case  upon  this 
point  appears  to  be  onquestionably  sound*  adelbsbt  Hamiltoh. 


Laibd  v.  City  of  Da  Soto.' 

{(Xrcuit  Court,  B.  D.  Miuouri.   May  6,  1886.) 

L  HmnoiPAL  Corporations — LiABiLrrr  or  Scoohsbob— Intaud  RroitOAinu- 
moN. 

An  invalid  reorganization  of  an  incorporated  town  as  a  city  eanoot  aflect  Ita 
corporate  existence ;  and  where  the  iDTalld  reorffanlzation  is  dismlred  by  a  de- 
cree Id  quo  tDetrranto  proceedlngB,  and  a  valid  city  organizatioa,  composed  of 
the  same  people  and  tnuteos,  is  created  in  the  place  of  the  town,  the  cew  or- 
ganization becomes  liable,  as  the  socceuor  of  the  town,  upon  its  bonds, 
a.  6axr.  , 

Where  In  such  a  case  the  city  contains  a  trifle  less  land  within  its  llnUts  than 
the  town,  that  fact  does  not  affect  its  liability. 
8.  Pbacticb — HbnoN  for  Rbhbabino.  >^ 

Query,  whether  a  motion  for  a  rehearing  of  a  motion  for  a  new  trial  should 
be  entertained. 

Petition  for  &  Rehearing  of  a  Motion  for  a  New  Trial. 

For  opinion  upon  motion  for  a  new  trial,  see  22  Fed.  Bep.  431. 

Mills  d  Flitcraft,  for  plaintiff. 

JoiSph  A.  Willianu,  for  defendant. 

MiLLBB,  0.  J.  This  motion  for  a  rehearing  of  the  motion  for  a  new 
trial  is  a  very  unnenal  proceeding,  and  I  have  great  doubt  whether  it 
OQght  to  be  entertained,  even  if  the  motion  ought  originally  to  have 
been  granted;  but  looking  over  the  case  again,  in  the  light  of  the 
pleas  and  agreed  statement  of  facts,  I  am  still  of  opini(»i  that  the  de- 
fendant, the  eity  of  Be  Soto,  is  the  lawful  succeBsor  of  the  town  of  De 
Soto,  which  issued  the  bonds  on  which  the  judgment  was  r^dered. 
The  fact  that  the  present  city  contains  400  acres  less  land  in  its  lim* 

■  Reported  by  B«nJ.  F.  Rex,  Esq.,  of  the  St.  Louis  twr. 
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its  than  the  former  town,  does  not  change  the  liability  of  the  people 
who  constitute  that  town,  nor  doM  the  change  from  a  town  to  a  city, 
Qor  does  the  decree  attempting  to  abrogate  the  city  organized  in  1877, 
destroy  the  obligations  of  the  town  of  1872.  When  these  people  be- 
came organized  into  a  city  which  is  now  in  existence,  that  city,  as  the 
successor  of  the  town  of  1872,  is  liable  for  the  debts  of  the  former. 
The  motion  for  a  rehearing  is  orerraled. 


i 

HOLCOHB  V.  HOLCOMB. 

(CtreuU  Court,  E.  J),  Michigan.   Maj  25,  1885.) 

Pkactick— RieffT  to  Disconrnrvn  AonoH—RBVRRBRCB—SBT^onr— Statute  op 
Limitations. 

Where  defendant  pleaded  a  set-off,  and  the  case  was  referred,  and  the  referee 
<iad  reported  a  balance  due  to  the  defendant,  and  the  statute  of  limitations 
bad  run  against  an  original  suit  upon  his  claim,  htid,  that  the  plaintiff  had  no 
right  to  discontinue  Ihe  action. 

On  motion  of  defendant  to  set  aside  an  order  of  discontinuance, 
and  for  judgment  gainst  the  plaintiff  on  report  of  referee.  Plain- 
tiff's declaration  was  upon  the  common  counts.  Defendant  pleaded 
the  general  issue  and  notice  of  set-off.  The  case  was  referred  to  a 
referee,  and  ihe  referee  found  and  reported  that  the  plaintiff  was  in- 
debted to  the  defendant  in  the  sum  of  $26,Sdl.49.  Notice  of  the  fil- 
ing of  this  report  was  given  plaintiff  as  required  by  law,  and  no  ob- 
jections were  filed,  but  plaintiff  entered  an  ex  parte  order  discontinu- 
ing the  case. 

De  Forest  Paine,  for  the  motion. 

George  S.  Hoemer,  for  plaintiff. 

Brown,  J.  The  right  of  a  plaintiff,  in  an  ordinary  action  at  lav, 
to  discontinue  bis  suit  at  any  time  before  verdict,  upon  the  pay- 
ment of  costs,  is  beyond  question,  and  is  expressly  recognized  in  the 
practice  of  the  circuit  courts  of  this  state.  Gircnit  court  rule  26. 
Whether  this  right  exists  in  cases  where  the  defendant  has  filed  a 
set-off,  and  claims  an  affirmative  judgment  in  his  favor,  as  by  statute 
he  is  entitled  to  do,  is  an  open  question,  and  the  authorities  are  in 
hopeless  conflict.  The  principal  cases  are  collated  in  Merchants'  Bank 
V.  Schvlenberg,  19  N.  W.  Rep.  741,  in  which  the  justices  of  the  su- 
preme court  of  this  state  were  equally  divided  in  opinion.  Without 
expressing  a  decided  opinion  upon  the  general  subject,  it  is  sufficient 
for  the  purposes  of  this  case  to  hold  that  where  a  cause  is  referred  to 
a  referee,  and  the  referee  has  found  a  balance  due  to  the  defendant, 
and  the  statute  of  limitations  has  run  against  an  original  suit  upon 
his  claim,  (as  it  is  conceded  to  have  done  in  this  case,)  the  plaintiff 
ought  not  to  be  permitted  to  discontinue  without  the  assent  of  the  de- 
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fendant.  Having  provoked  a  conflict  vith  defendant,  and  lulled  him 
into  the  belief  that  he  was  willing  to  teat  his  claim  by  way  of  eet-oS 
to  his  own  demand,  he  should  not  be  imowed,  after  a  virtnal  d^featp 
to  reap  the  fruits  of  a  victory.  The  examination  before  the  referee 
is  a  substantial  trial  of  the  action.  Edw.  Eef.  e.  1,  §  3.  His  report 
is  equivalent  to  the'verdiot  of  a  jury,  (chapter  4,  §§  18-28,)  and  has 
the  same  effect  by  way  of  estoppel  upon  the  parties.  Chapter  27, 
§  10;  Bigelow,  Estop,  c.  18.  Now,  the  right  to  discontinue  termin- 
ates  with  a  verdict,  and  we  think,  by  analogy,  with  the  filing  of  the 
referee's  report. 
The  motion  is  therefore  grfmted. 


'  Hiaanre  and  another  o.  MaGaai. 

{Oreuu  Court,  IT.  A  OJUo,     D.  1888.) 

Gekuoo  Boato  ov  Trade— Kuub  26,  (  6— CBO88-A.CT10R— Ooirnuoii.  . 

Tl^e  cancellation  br  a  broker  of  origiDal  contracts,  without  the  subsfltntlon 
of  otliers,  as  provided  (or  by  rule  26  of  the  Chicago  board  of  trade,  and  with- 
out the  previous  knowledge  or  consent,  or  subsequent  ratification,  of  the  party 
forwliom  he  iaactiog,  will  not  be  binding  on  such  party,  and  ho  will  be  entitled 
to  recover  the  "  margin  "  advanced  by  him  to  the  broker  on  the  original  con- 
tracta  In  a  cross-action,  In  an  action  by  the  broker  for  the  amount  expanded 
bv  him  on  soch  ooniractg. 

At  Law. 

This  case  was  tried  to  a  jary  at  the  April  term,  1686,  of  above- 
named  eoort,  Hon.  John  Bascteb,  circuit  judge,  and  Hon.  Uabtiu  Wsl- 
KBR,  district  judge,  presiding. 

The  plaintiffs  claimed  that  they  had  expended,  for  and  at  defend- 
ant's request,  $31,644.31,  for  which  they  demanded  a  judgment.  The 
evidence  addnced  in  support  of  this  claim  showed  that  the  plaintiffs 
were  commission  merchants  and  brokers,  residing  and  doing  business 
in  the  oity  of  Chicago,  and  members  of  the  Chicago  board  of  trade ; 
that  the  defendant  authorized  and  requested  them,  in  May,  1883,  to 
buy  large  quantities  of  pork  and  lard  for  his  account,  to  be  delivered 
during  the  month  of  August,  1883.  Pursuant  to  said  order  of  de- 
fendant, the  plaintiffs  entered  into  several  contracts  in  their  firm  name 
with  other  brokers,  and  members  of  said  board  of  trade,  for,  and  on 
defendant's  account  and  risk,  for  August  delivery,  3,000  barrels  of 
pork  and  2,000  tierces  of  lard,  and  duly  notified  him  thereof.  These 
contracts  were  made  under  the  rules  prescribed  by  the  said  board  of 
trade.  The  evidence  tended  to  show  that  the  defendant  was  familiaf 
with  these  rules,  and  tacitly  consented  to  be  bound  by  them. 

The  plaintiffs  appeared  as  witnesses  on  the  trial  of  the  case  and 
produced  their  books  and  exhibits,  and  it  appeared,  by  their  admis- 
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nona  as  such  vitneeses,  that  soon  after  the  consnmination  of  said 
contracts — ^to-vit,  in  the  latter  part  of  May  and  early  in  Jnne  follow- 
ing— the  plaintiffs,  in  adjusting  profits  realised  and  losses  soBtained 
in  other  transactions  in  which  they  were  personally  liable,  canceled  . 
said  original  contracts  of  purchase,  made  for  defendant,  and  released 
the  contracting  parties  from  all  further  liability  thereunder.  They 
did  this  by  what  they  termed  "set-off"  eontraots.  They  claimed  the 
right  to  do  this  under  the  sixth  section  of  rule  26  of  said  Chicago 
board  of  trade,  whioh  rule  is  as  follows : 

"ATTUB  xxvx. 

"Sec.  6.  In  case  any  member  of  the  association,  acting  as  a  ctnnmisslon 
merchant,  shall  hare  made  purchases  or  sales  by  order  and  for  account  of  an- 
other, whether  the  party  for  whom  any  such  purchase  or  sale  was  made  shaU 
be  a  member  of  the  boiurd  of  trade  or  otherwise,  and  it  shall  subsequently  ap- 
pear that  such  trades  may  be  offset  and  settled  by  other  trades  made  by  said 
oommiraion  merchant,  he  shall  be  deemed  authorized  to  make  such  ofbet  and 
settiement,  and  to  substitute  some  other  person  or  persons  tor  the  one  from 
m  to  whom  he  may  have  purchased  or  sold  the  property  orlgmaUy:  provided, 
that  in  case  of  such  substitution  the  member  or  Arm  making  the  same  shall  be 
held  to  guaranty  to  his  or  their  principal  the  ultimate  fulfillment  of  all  con- 
bracts  made  for  account  of  such  principal  which  have  been  so  transferred,  and 
shall  be  held  liable  to  said  principal  for  all  damam  or  loss  resulting  firom  such 
sabstituUon.**  ^ 

On  oroBs-examinstion  the  plaintifib  conceded  that  at  the  time  of 
canceling  said  contracts  they  did  not  then,  or  at  any  time  thereafter, 
$peeificaUy  substitute  any  other  party  or  parties  in  place  of  the  origi- 
nal  parties  with  whom  they  had  contracted  for  defendant's  acpount ; 
nor  did  they  notify  the  defendant  of  said  cancellation  and  alleged  sub- 
stitution of  other  parties.  And,  on  being  asked  who  they  considered 
bonnd  to  the  defendant  after  such  eancellations,  for  the  deliveries  con- 
tracted to  be  made,  answered  that  they  (the  plaintiffs)  only  were  so 
bound.  They  claimed,  in  explanation,  that  they  had  contracts  for 
August  delivery  of  pork  and  lard  in  quantities  sufficient  to  enable 
them  to  make  good  the  amounts  agreed  to  be  delivered  to  the  defend- 
ant, and  that  they  had  in  fact  received  from  other  parties  the  amount 
of  pork  and  lard  bonght  for  defendant's  account,  and  tendered  the 
same  to  him  pursnant  to  the  terms  of  the  original  contracts,  which  he 
declined  to  receive  and  pay  for.  The  plaintiffs  further  conceded  that 
their  books  did  not  show  what  contracts  took  the  place  of  those  origi- 
nally made  for  defendant,  and  which  they  afterwards  canceled.  The 
defendant  had,  at  plaintiffs*  repeated  requests,  advanced  them  on  these 
contracts  $19,897  to  indemnify  them  against  loss.  These  advances 
were  called  "margins."  When  the  defendant  declined  on  August  lat 
to  accept  and  pay  for  the  pork  and  lard  tendered  by  plaintiffs,  they 
sold  the  same  in  the  usual  way  on  defendant's  account  at  a  loss,  in 
•xeesB  lof  the  "margins'*  advanced,  of  $31,044.31,  the  sum  cltdmed  in 
their  petition. 

The  defendant  pleaded  that  said  contracts  were  gambling  trans- • 
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actions, — ^bets  on  the  future  prices  of  pork  and  lard, — thai  no  actual 

delivery  of  those  articles  was  contemplated;  and  that  said  transac- 
tions were  contrary  to  public  policy  and  illegal  under  the  laws  of  I1H< 
nois;  and  again,  for  a  second  defense,  that  plaintiflFa  canceled  said 
original  contracts,  without  specifically  substituting  others,  and,  with- 
out his  knowledge  or  consent,  sold  and  disposed  of  the  property  for 
their  own  use  and  benefit;  and  that  at  no  time  after  June  16,  1883. 
did  the  plaintiffs  hold  any  contracts  whatever  for  defendant's  account. 
Defendant  filed  a  counter-claim,  and  asked  a  judgment  for  the  suma 
advanced  by  him  as  margins,  viz.,  $19,897,  with  interest^  etc. 

C.  C.  Bonney  and  F.  J,  Wing,  for  plaintiffs. 

(S.  Burke  and  W.  B.  Sanders,  for  defendant. 

The  court,  through  Judge  Baxter,  after  disposing  of  the  defense 
that  said  transactions  were  of  a  gambling  character,  in  directions  as 
to  the  law,  to  which  no  exceptions  were  taken  by  either  party,  pro- 
ceeded to  further  instruct  the  jury  as  to  the  other  defease,  substan- 
tially as  follows,  to-wit: 

"If  you  shall,  under  the  instructions  heretofore  given,  find  that  the 
contracts  in  question  were  made  for  legitimate  purposes,  and  were 
therefore  valid,  you  may,"for  the  purposes  6f  this  case,  assume  that 
the  tbe  sixth  section  of  the  twenty-sixth  rule  of  the  Chicago  board  of 
trade,  read  in  evidence  in  this  case,  authorized  the  plaintiffs  to  can- 
cel the  contracts  first  made  for  defendant's  account,  and  substitute 
other  and  like  contracts  with  other  parties  in  lieu  thereof,  and  that 
the  defendant  understood  its  force  and  effect,  and  consented  to  be  gov- 
erned thereby  in  his  transactions  with  plaintiffs;  and  still  the  plain- 
tiffs will  not  be  entitled  to  recover  in  this  action,  because  they  did  not, 
in  fact,  substitute  other  contracts  with  other  parties,  as  required  by 
the  said  rule,  in  such  manner  as  that  the  defendant  could  enforce 
them,  or  proceed  against  the  vendors  therein  for  damages  in  a  case 
of  a  failure  to  comply  therewith. 

"The  cancellation  of  the  original  contracts  in  tbe  manner  conceded 
in  the  testimony,  that  is  to  say,  without  the  specific  substitution  of 
other  contracts,  and  without  the  previous  knowledge  or  consent  of 
the  defendant,  or  his  subsequent  ratification,  absolves  him  from  all 
liability  thereunder,  and  entitles  him  to  recover  back  from  the  plain- 
tiffs the  amounts  advanced  as  'margins/  with  interest  thereon  from 
the  respective  payments." 

Under  these  instructions,  the  jury  found  in  favor  of  the  defendant 
upon  the  causes  of  action  set  forth  in  plaintiffs*  petition,  and  against 
the  plaintiffs  upon  the  counter-claim  set  np  in  the  answer,  in  the 

sum  of  $22,062.42. 

-  A  motion  for  a  new  trial  has  been  filed,  but  has  not  yet  been  dis< 
posed  of. 
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McEiNNBY  V.  BosBNBAND  and  another. 
{Cirew<  Court,  S.  D.  2iea  York.  Hay  19, 1880.) 

FitAUD  ON  Creditors— DiVBRsioN  ok  PARTSEitsHrp  Funds. 

Mercantile  partners,  though  knowing  that  they  are  in  some  difQculty,  so 
Ioo£  M  they  hare  a  reasonable  expectation  of  extricating  themselves,  cannot 
be  charged  with  a  fraudulent  diversion  of  their  property  from  firm  creditors, 
for  simply  drawing  money  upon  private  account,  within  small  and  reasonable 
limits,  whether  for  the  payment  of  their  individual  expensea^  or  the  payment 
of  their  honest  individual  obltgations. 

Motion  to  Vacate  Attachment. 
S.  F.  Kneeland,  for  plaintiff. 
Angel  dk  Ward,  for  defendants. 

Bbown,  J.  The  defendants,  being  in  business  as  copartners  under 
the  name  of  J.  &  B.  Bosenband,on  the  third  of  January,  1885,  made 
a  general  assignment  for  the  benefit  of  their  creditors.  In  this  action, 
brought  upon  partnership  claims,  the  plaintiff,  on  the  twelfth  of  Feb- 
ruary, 1885,  obtained  an  attachment  in  the  state  court  against  the 
property  of  both  defendants,  on  the  ground  that  they  had  "assigned, 
secreted,  and  disposed  of  property  with  intent  to  defraud  their  credit- 
ors.'! The  suit  having  been  removed  into  this  court,  a  motion  is  now 
made  to  dissolve  the  attachment. 

The  only  act  proved,  alleged  to  be  fraudulent  as  to  creditors,  is  the 
appropriation  by  Jacob  Bosenband.  one  of  the  defendants,  of  the  sum 
of  $748.50  from  the  funds  of  the  firm  during  the  month  of  December, 
1884,  to  pay  an  individual  debt  of  $355,  owed  by  him  to  one  Bluhm- 
berg;  $300  to  pay  a  just  debt  of  his  to  his  sister  Jennie;  and  $93.50, 
a  part  of  her  wedding  expenses.  The  entire  drafts  of  the  defendant 
Jacob  Bosenband  from  the  firm  during  the  year,  including  the  three 
items  last  mentioned,  amount  to  $2,252.94.  The  other  defendant 
during  the  year  drew  on  individual  account  $2,321.03,  and  these  . 
drafts  were  not  unreasonable,  considering  their  business. 

It  is  urged  that  the  use  of  firm  moneys  for  the  payment  of  individ- 
ual obligations  is  a  violation  of  the  rights  of  copartnership  creditors 
in  the  distribution  of  the  joint  and  separate  estates, — a'  right  which 
exists  upon  the  equitable  marsbalii^  of  assets;  and  that  such  an  ap- 
propriation of  the  firm  moneys  is,  therefore,  legally  fraudulent  as  to 
them.  I  have  much  doubt  whether  section  636  of  the  New  York  Code, 
by  the  words  "with  intent  to  defraud  his  creditors,"  is  designed  to  in- 
clude any  such  injury  to  the  mere  equitable  rights  of  the  firm  credit- 
ors prior  to  a  condition  of  known  and  acknowledged  insolvency,  or 
prior  to  some  act,  snch  as  an  assignment  of  their  property,  which  in 
itself  calls  for  an  equitable  marshaling  of  assets  as  between  the  joint 
and  individual  creditors.  Until  actual  insolvency  arises,  no  such 
right  practically  exists.  In  the  present  case,  it  is  not  so  clearly  es- 
tablished that  the  insolvency  of  the  firm,  and  its  inability  to  continue 
T.987,no.l5— 50 
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its  business,  were  so  far  known  in  December,  at  the  time  wben  the 
small  payments  in  question  were  made,  as  to  justify  the  application 
of  the  principle  'contended  for  to  this  case.  The  mere  fact,  subse- 
quently proved,  that  they  were  at  the  time  insolvent,  is  not  sufficient. 
Merchants,  though  knowing  that  they  are  in  some  difficulty,  so  long 
as  they  have  a  reasonable  expectation  of  extricating  themselves,  can- 
not be  chained  with  a  fraudulent  diversion  of  their  property  from 
firm  creditors,  for  simply  drawing  moneys  upon  private  account,  vithin 
small  and  i^easonable  limits,  whether  for  the  payment  of  their  indi- 
vidual expenses,  or  the  payment  of  their  honest  individual  obliga- 
tions. 

The  attachment  in  this  case  should  be  dissolved. 


1.  Attoiusbt  and  CLI»sl^— Retention  op  Moskt  Collected— Practicb. 

Where  an  attoroey  collects  money  for  hU  clieut  in  a  suit  instituted  here,  and 
keeps  It,  the  court  will  make  an  order  requiring  htm  to  pay  it  over,  and.  If  he 
fails  to  obey,  will  take  measures  to  prevent  his  further  practicing  before  it. 

2.  Bahe — Diapura  as  to  Fees. 

Where,  in  rach  a  case,  the  attorney  claims  that  hU  client  It  Indebted  to  him 
for  lii9  services  and  expenses  in  a  certain  sum  less  than  the  amount  collected, 
and  the  client  denies  that  the  amount  claimed  is  due,  the  court  will  order  the 
surplus  over  what  the'  attorney  claims  to  be  paid  over. 

3.  Bame— Partnebship— Pabtieb. 

Where  an  attorney  brought  suit  for  a  client  while  in  partnership  with  another 
attornev,  and,  after  the  firm  was  dlHSolved,  collected  a  large  sum  and  retained 
the  wliole,  and  more  than  five  years  after  said  dissolution  said  client  applied 
for  an  order  to  compel  his  attorney  to  pay  over  the  amoant  collected,  Md,  that 
the  fact  that  there  is  an  unset^ed'account  between  the  said  partners,  involv- 
ing a  comparatively  small  sum,  is  not  asafflcient  ground  tor  reusing  toe  order 
against  the  attorney  who  made  the  collection  alone. 

Motion  for  an  Order  to  Compel  Joseph  8.  Laarie  to  pay  over  money 

collected  for' G.  S.  Jeffries,  administrator. 

On  March  35,  1885,  this  matter  was  called  up,  and  Judge  Bbsweb 
said: 

"Evidently  there  has  been  some  misunderstanding  between  the  counsel  and 
the  court  as  to  the  atattta  of  this  case,  and  I  have  been  waiting  for  some  days 
in  the  hope  that  counsel  on  both  aides  would  be  present,  so  that  I  oonld  put 
the  thing  in  proper  shape  for  disposition,  I  see  tliey  are  here  this  morning, 
in  response  to  the  notice  that  I  required  to  be  given  yesterday. 

"Tlie  facts  in  this  case,  as  they  are  disclosed  by  the  papers  here,  are  these: 
"Jeffrie,  administrator  of  Kennedy,  deceased,  brouglit  an  action  Against 
an  insurance  company,  and  recovered  judgment  here.   Tlie  case  was  taken 
to  the  supreme  court  While  the  case  was  pending  there,  the  attorney  or 

iBeportcd  hj  BsbJ.  F.  Bax.  lEiq. ,  of  the  St  Loalt  bar. 
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attomejs  for  Jeffries  compromised  that  judgment  and  received  payment. 
Jeffries,  by  his  attorney,  Mr,  Crews,  filed  a  motion,  setting  up  the  original 
judgment  and  payment,  and  saying  that  Joseph  8.  Xjaurie,  counsel  for  Mr. 
Jeffries,  the  administrator,  received  between  nine  and  ten  thousand  dollaxs 
ia  that  settlement;  that  Mr.Xatuie  is  an  officer  of  this  court,  an  attorney  ad- 
mitted to  practice  liere;  that  he  has  failed  to  pay  over  the  money  thus  col- 
lected to  his  client,  and  asks  the  order  of  this  court  that  he  he  directed  to 
pay  it  over.  That  petition  was  filed  by  Mr.  Jeffries,  throii^h  Messrs.  Crews 
&  Bragg,  as  attorneys,  some  time  last  spring. 

**To  the  petition  setting  forth  these  facts,  Mr.  Laurie  filed  an  answer  set- 
ting forth  as  one  matter  that  there  had  been  no  adjustment  of  his  fees;  that 
the  fee  was  contingent,  etc.  I  think  that  cute  no  figure  in  the  case,  even  If 
his  compensation  as'counsel  was  contingent  and  unsettled  An  attorney  may 
aot  witiihold  the  entire  proceeds  of  the  collection  to  enforce  an  adjustment  as 
to  the  amount  of  fees  which  he  claims ;  he  is  bound  to  pay  over  that  about 
which  there  is  no  dispute, .and  then  afterwards  settle  that  as  to  wliich. there 
is  a  dispute.  But  beyond  that,  he  says  that  it  would  be  unjust  to  proc^  in 
this  summary  way  to  compel  the  payment  of  the  money  thus  collected,  be< 
cause,  as  stated,  Mr.  Crews,  the  attorney  of  Mr.  Jeffries  in  this  present  mo- 
tion, a  son-in-law  of  Mr.  Jeffries,  (though  I  do  not  think  that  makes  any  dif- 
ference.) was  a  paitner  of  Mr.  Laurie  when  this  suit  of  Jeffries,  administrator, 
against  the  insurance  company  was  cpmmeaced;  that  ttwy  were  partnei-s  in 
business  as  attorn^ ;  that  there  were  difficulties  which  lurose  Ivetweea  them ; 
that  there  is  an  unsettled  account  between  them ;  that  Mr.  Crews  collected 
a  fee  of  920,000  belonging  to  the  partnership  of  Crews  &  Laurie,  which  he 
pocketed  and  refused  to  account  for;  and  that  this  proceeding  on  the  part  of 
Mr.  Jeffries,  administrator,  is  in  bad  faith,  in  that  it  is  against  Mr.  Laurie,  one 
of  the  firm,  and  not  against  Crews  &  idurie,  the  partners ;  and  that  ttie  object 
is  by  aaummaiy  order  to  compel  one  member  of  this  firm  to  pay  over  moneys 
which  had  l>een  collected  by  the  Arm,  leaving  that  member  of  the  firm  to  his 
acUon  for  an  accounting  with  his  partner,  who  has,  according  to  the  state- 
ment, collected  •20,000— double  the  amountof  this  judgment— and  pocketed 
it.   That,  briefly.  Is  an  ontiine  of  tlte  answer  set  forth  by  Mr.  Laurie. 

fliSSt  ^I,  when  I  was  here,  the  pap»s  were  handed  to  me,  (there  was  no 
testimri}ny  accompanying  them,— just  simply  the  petition  and  answer,^  on 
the  claim  made  Mr.  Crews  for  the  petitioner,  that,  notwittistanding  these 
facts  set  up  In  this  answer  of  X^urie.  they  were  entitled,  as  of  right,  to  this 
order.  Well,  I  looked  it  over,  and  it  seemed  to  me  that  tbey  were  not  enti- 
tled tu  duch  an  order,  if  the  facts  were  as  stated  in  the  answer,  and  I  returned 
tiie  papers,  saying  that  there  most  be  testimony  presented  to  me  as  to  tlie 
facts  in  the  case.*  No  testimony  has  yet  been  taken;  no  traverse,  in  any 
shape  OF  form,  has  been  filed  to  this  answer  of  Mr.  Laurie.  So  it  stands  to- 
day, upon  the  statement  of  Jeffries,  administrator,  that  one  of  ttie  firm  ot 
Crows  &  Laurie  hu  this  amount  of  money  which  he  has  failed  to  piiy  over, 
and  the  counter-statement  of  Mr.  Laurie  not  denying  the  receipt  of  that  nine 
or  ten  thousand  dollars,  but  paying  that  it  is  a  pi-ocMding  in  bad  faith  intro- 
duced by  his  former  partner  to  use  the  summary  processes  of  this  court  to 
compel  him  to  pay  over  money  collected  by  the  firm,  and  avoid  an  adjustment 
of  the  partnership  account  between  himself  and  his  former  partner. 

""Well,  we  might  as  well  look  at  tiiese  questions  squarely;  there  is  no  use 
of  trying  to  avoid  them.  If  an  attorney  collects  money  and  fails  to  pay  it 
over,  he  is  an  officer  of  this  court,  and  it  is  the  duty  of  this  court  to  make  an 
order  requiring  him  to  pay  over  that  money,  and,  if  he  fail  to  pay  it  over, 
then  take  such  measures  as  will  prevent  his  further  practicing  in  this  court. 
It  is  the  simple  question  whether  an  officer  of  this  court  discharges  his  duty 
hy  his  client.  And  if  this  proceeding  had  come  from  an  entire  stranger  to 
this  bransaetion,  I  should  have  suggested  to  him  to  make  both  members  of 


Dgi  ized  by  Google 


788 


FEDEBAL  -  BEPOBTEB. 


the  firm  parties  defendant.— let  them  both  appear, — and  if  the  fault  rest 
with  one,  why  that  one  alone  would  be  summarily  punished.  But  vli 
'that  is  true,  and  it  is  equally  true  that,  independent  of  any  relations  betwe 
the  partners,  any  client  may  maintain  his  action  against  eltlier  one  of  t 
partnei's  for  money  collected  by  the  firm,  whether  he  was  the  individual  tt 
received  tlie  money  or  not;  yet  wlien  it  cornea  to  these  summary  proceedin] 
in  which  the  court  does  not  simply  determine  the  legal  rights,  but  endeavi 
to  preserve  tlie  character  of  the  bar,  and  to  see  that  no  wrong  is  done  by  c 
of  them  to  a  third  party,  or  by  one  of  them  to  a  brother  lawyer,  then  t 
question  comes  in  a  little  different  shape. 

"Of  courae,  I  know  nothing  about  this  case  except  what  appeai-s  upon  th 
statements;  and  if  it  be  true  that  Mr.  Crews  has  collect^  $20,000  belong) 
to  the  firm  of  Crews  &  Laurie,  and  that  Mr.  Laurie  has  collected  SIO.OW 
a  judgment  which,  less  the  fees,  goes  to  the  petitioner,  then  I  shall  say  tl 
such  petitioner  must  proceed  against  the  firm  of  Crews  &  Laurie,  and  tl 
neither  one  of  them  will  be  released  from  the  obligation  to  pay  by  reason 
any  differences  between  themselves,  or  absolved  from  the  reach  of  the  order 
this  court  directing  payment,  or  any  subsequent  remedies  which  are  proj 
in  the  case;  that  is,  I  do  not  propose  in  this  summaiy  way  to  use  the  proo 
of  tlie  court  to  perfect  or  prevent  an  adjustment  of  partnerahip  affairs  1 
tween  the  partners.-  If  it  is  a  mere  excuse,  a  mere  sham,  a  mere  preten: 
which  Mr.  Laurie  has  put  forth  to  avoid  payment,  that  fact  must  l>e  developt 
and  when  developed  it  will  be  disregarded  without  hesitation.  If  it  is 
honest  claim, — if  it  is  true  that  Mr.  Crews,  the  son-in-law  of  the  petitioni 
has  in  his  pocket  twenty  thousand  dollars  of  fees  belonging  to  the  firm 
Crews  &  Laurie, — then  I  would  not  allow  Mr.  Crews'  father-in-law  or  a 
friend  of  his  to  take  a  summary  order  against  Laurie  alone;  I  would  let  hi 
have  an  order  against  Crews  &  Laurie,  and  enforce  it  against  both.  Tti 
is  the  way  it  impressed  me  before  and  still  impresses  me.  So  I  state 
them  that  there  seems  to  be  a  misundei'standing  in  regard  to  it,  and  that 
shall  want  testimony  to  show  what  the  facts  are.  Of  course,  there  is  no  d 
pute  as  to  what  the  facts  are  of  record;  but  there  has  l)een  no  formal  traver 
lileti  to  this  reply  of  the  respondent,  Mr.  Laurie.  Counselare  both  here,  ai 
I  wish  to  put  the  matter  in  such  a  shape  that  there  shall  be  affmnal  travel 
making  up  the  issues,  so  that  each  party  can  make  his  showing  of  the  ca; 
So  far  as  this  defense  is  concerned,  it  is  a  matter  which  Mr.  Laurie  must  ( 
tablisli  if  it  is  traversed.  As  I  said,  there  has  been  no  traverse,  and  so  the  c 
der  will  be  that  the  petitioner  can  traverse  within  three  days,  for  it  requir 
but  a  little  time  to  traverse  this  return  or  answer  of  Mr.  Laurie;  and  th 
within  ID  days  thereafter  Mr.  Laurie  may,  by  affidavit  or  deposition,  prese: 
his  testimony  as  to  the  facts  in  that  answer  or  return  of  Ms;  and  petition 
can  have  ten  days  tliereafter,  in  a  similar  way,  to  file  affidavit  or  tafte  tes 
mony  by  deposition  as  to  his  understanding  of  the  facts;  and  then  I  will  ha 
the  matter  before  me  as  to  whether  this  return  is  a  mere  excuse  to  avoid  ; 
obligation  a  lawyer  owed  to  his  client,  or  whether  it  is  an  honest  presentatic 
of  a  dispute  as  between  partners.  Until  I  know  those  facts,  I  do  not  feel  lil 
making  any  peremptory  order  in  the  matter.  As  there  seems  to  have  be< 
some  misunderetanding,  counsel  were  notified  to  be  here  this  morning,  th 
tliey  might  have  the  matter  stated  when  they  were  both  present." 

The  answer  having  been  traversed  and  affidavits  filed,  the  foUowii 

opinion  was  delivered. 

T,  B,  JV.  Crewes,  for  plaintiflE. 
Joseph  S.  LauriCt  pro  se. 

Breweb,  J.,  (onUlif,)  In  this  case  of  Jeffries  t.  Lautie  eonns 
are  not  present,  but  aa  I  shall  leave  the  city  to-night  or  in  the  mori 
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ing  I  must  dispose  of  it.  It  is  one  of  those  cases  that  it  is  not  very 
pleasant  for  the  ooart  to  consider  or  decide.  It  is  an  application  by  Mr. 
Jeffries,  as  administrator  de  bonis  non  of  the  estate  of  Allen  A.  Ken- 
nedy, for  an  order  on  Joseph  S.  Laurie,  who  was  his  attorney  in  a  case 
brought  against  the  Matual  Life  Insarance  Company  of  New  York,  to 
pay  orer  moneys  oolleoted  by  him,  and  bel<»iging  to  the  administra- 
tor. There  has  been  a  long  and  bitter  controversy,  which  it  is  not 
necessary  to  enter  upon,  but  it  appears  that  in  1879  Mr.  Laurie,  as 
the  attorney  of  the  administrator,  settled  the  case  which  was  then 
pending  against  the  insurance  company,  and  received  in  cash  $9,401. 
None  of  that  money  has  ever  been  paid  to  the  administrator.  Mr. 
Laurie  claims  that  there  was  an  agreement  for  a  contingent  fee  for 
one-half  the  amount  collected,  and  that  he  went  to  the  expense  of  two 
trips  to  New  York  city,  amounting  to  $130,  leaving,  according  to  his 
own  statement,  $4,635.50  belonging  to  the  administrator,  and  which, 
on  or  before  the  tenth  of  March,  1880,  he  stated  that  he  had  in  his 
hands  for  the  administrator,  and  which  he  was  ready  to  pay  over  npon 
the  signing  of  a  receipt  by  him  prepared,  and  recognizing  the  correct- 
netis  of  the  contingent  fee.  The  counsel  for  Mr.  Jeffries  in  this  ap- 
plication is  Mr.  Crews.  At  the  inception  of  the  litigation  against  the 
insurance  company  Mr.  Crews  and  Mr.  Laurie  were  partners.  That 
partnership  was  diraolved  in  1873  or  1874.  There  has  never  been  a 
settlement  between  those  gentlemen  of  their  partnership  affairs,  and 
Mr.  Laurie  resists  this  application,  on  the  ground,  as  alleged  in  his 
answer,  that  his  partner  had  collected  from  Franklin  county  large 
fees,  amounting  to  $15,000  or  $20,000,  and  failed  to  account  ^ith  him, 
and  that  this  proceeding  by  the  administrator,  the  father-in-law  of 
Ur.  Crews,  waa  at  the  instigation  of  Mr.  Crews,  and  simply  an  at- 
tempt in  this  summary  way  to  prevent  a  settlement  of  the  partnership 
affairs  between  the  two  partners;  Mr,  Crews  being,  as  claimed,  finan- 
cially irresponsible. 

This  matter  has  been  here  some  time,  and  in  the  fore  part  of  this 
term  I  directed  both  parties  to  file  affidavits  within  a  certain  time, 
and  make  such  showing  as  they  saw  fit  to  do  with  reference  to  the 
actual  affairs, — the  underlying  facts ;  and  the  testimony  has  been  pre- 
sented. I  do  not  think,  from  that  testimony,  that  Mr.  Laurie  has 
any  interest  in  the  Franklin  county  fees;  and,  while  there  is  an 
unsettled  partnership  account  between  them,  the  amount  involved 
therein  is  nothing  like  the  $9,000  received  and  retained  by  Mr.  Lau- 
rie. Of  course,  in  this  summary  way  no  partnership  affairs  can  be 
settled ;  and,  while  it  would  have  relieved  this  case  of  all  embarrass- 
ment if  the  administrator  had  filed  this  application  against  both 
Messra.  Crews  and  Lanrie,  yet  I  do  not  think  that  there  is  developed 
enough  in  the  testimony  to  justify  Mr.  Laurie  in  retaining  this  $4,635, 
which  unquestionably  belongs  to  the  administrator.  If  there  was, 
and  there  is,  an  unsettled  partnership  account  between  Messrs. 
Crews  and  Laurie,  the  matters  involved  therein  were  closed  more 
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than  five  years  ago,  and  they  onght  not  now  to  relieve  from  the  di 
resting  upon  a  lawyer,  holding  money  which  unquestionably  beloi 
to  hiB  client,  to  pay  that  money  over.  If  he  had  any  claim  to  reti 
that,  or  any  portion  of  that  amount,  as  between  himself  and  his  pa 
ner  in  legal  business,  it  was  his  duty  to  have  proceeded  to  an  i 
counting,  and  have  had  the  matters  between  himself  and  his  parti 
adjusted  long  before  this.  Whatever  might  have  been  the  results 
such  an  accounting,  from  the  testimony  here  it  seems  very  clear 
my  mind  that  there  would  not  have  been  found  doe  Mr.  Laurie, 
anything,  certainly  nothing  like  the  $9,000  by  him  received. 

The  relations  between  a  lawyer  and  his  client  are  not  those  men 
of  debtor  and  creditor.  The  lawyer  collects  money  of  his  client, 
to  speak,  in  trust  for  him,  and  it  is  the  duty  of  the  court,  in  upho 
ing  the  character  of  the  profession,  to  see  that  moneys  bo  coUecl 
are  paid  to  the  client.  It  would  be  very  hard,  indeed  it  would  w( 
lasting  disgrace  to  the  profession,  if,  when  a  lawyer  collects  moi 
belonging  to  his  client,  the  only  remedy  which  the  client  has  is  a  s 
at  law  against  the  lawyer.  There  is  here  a  dispute  as  to  wheti 
counsel  were  entitled  to  the  contingent  fee  of  half  the  collection, 
it  so.  Such  dispute  the  court  is  not  called  upon  to  settle  in  any  an: 
mary  proceeding.  But  there  is  no  dispute  bat  that  $4,635— one-half 
does  belong  to  the  estate, — ^to  the  administrator;  and  there  is  no  qui 
tioQ  but  that  the  person  who  received  that  money — the  whole  $9,0U0 
is  Mr.  Laurie.  I  do  not  think  that  it  lies  in  his  mouth  to  say,  hi 
ing  received  that  money — the  whole  of  it, — "I  won't  pay  over  the  h 
which  I  admit  belongs  to  the  adminiBtrator,  simply  becanee  I  ha 
got  an  unsettled  partnership  transaction  with  my  former  partner 
the  practice."  He  has  had  time  enough  to  settle  that.  He  adm 
the  amount  of  $4,625  is  due  the  administrator;  and  while  Mr.  Cre 
may  be  the  son-in-law  of  the  administrator,  (and,  as  is  very  patei 
there  is  a  great  deal  of  bitterness  of  feeling  and  a  good  many  thin 
that  do  not  reflect  much  credit  on  either  party,)  yet  the  administi 
tor  stands  here  without  the  money ;  Mr.  Laurie  having  received 
admitting  that  some  of  it  is  unquestionably  due,  and  disputing  oi 
as  to  whether  Buch  amount  should  not  be  paid  by  his  former  partn 

As  I  said  in  reference  to  this  case  at  the  lirst  of  this  term,  con 
will  not  attempt  to  settle  partnership  affairs  between  members  of  1 
bar  by  any  summary  proceedings  of  this  nature ;  but  it  is  also  true  tl 
they  will  not  permit  a  failure  of  such  partners  to  make  a  settleme 
especially  when  that  failure  is  prolonged  for  many  years,  to  beco; 
an  excuse  to  either  partner  for  holding  moneys  concededly  belong! 
to  the  client. 

I  think  justice  requires  that  an  order  should  be  made — a  summi 
order — for  the  payment  of  this  undisputed  amount  into  court  for  i 
benefit  of  the  administrator;  and  the  order  will  be  that  Mr.  Latu 
within  90  days,  pay  to  the  derk  of  this  coart  the  sum  of  |4,635.j 
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In  re  Zisbold.' 

{Oireuit  Court,  D.  Kanaat.   May  14, 188S.) 

NCTITDTIONAl.  LaW  —  "  DuE  PllOCESS  OF  LaW"  —  KaSBAS  AcT  OP  MaRCH  7, 
1885— Habeas  CoRpas. 

A  person  imprisoned  for  refusing  to  appearortestifj  before  acounty  attorney 
in  a  proceeding  under  the  eiglith  section  of  the  act  of  the  legislature  of  Kan- 
sas, approved  March  7,  1885,  being  an  act  amendatorj  of  the  act  prohibiting 
the  mannfncttire  and  sale  of  intoxicating  liqnor,  is  restrained  oC  bis  lil)erty 
without  "  due  process  of  law,"  within  the  meaning  of  the  fourteenth  amend- 
Rient  to  the  constitution  of  the  United  Btates,  ana  entitled  to  be  released  on 
kadeoB  eorput  issued  bj  the  United  States  circuit  court. 

The  petitioner  was  committed  to  jail  for  refusiug  to  testify  before 
e  county  attorney,  and  saed  out  a  writ  of  habeas  corpus,  farther 
:;tB  appear  in  the  opinion. 

B,  P,  Waggener  and  Thomas  P.  Fenlon,  for  petitioner. 
W.  D,  Gilbert,  Co.  Atty.,  for  the  State. 

Foster,  J.  The  petitioner  in  this  case  alleges  that  he  is  impris- 
!ed  and  deprivied  of  his  iibeity,  in  violation  of  the  provisions  of  the 
arteenth  amendment  to  the  constitution  of  the  United  States.  That 
aendment  provides,  among  other  things,  that  no  state  shall  deprive 
ly  person  of  life,  liberty,  or  property  vithont  "dne  process  of  law." 
The  federal  courts  and  jndges  are  authorized,  among  other  causes, 
issue  the  writ  of  habeas  corpus  for  a  person  in  custody  and  impris- 
led  in  violation  of  the  constitution,  or  of  a  law  or  treaty  of  the 
nited  States.  Bev.  St.  §  753.  The  jurisdiction  of  this  court  to  is- 
e  the  writ  and  hear  the  case  depends  upon  the  truth  of  the  aver- 
ents  in  the  petition,  and  therefore  the  jurisdiction  of  this  coart  and 
e  main  question  are  so  inseparably  connected  together  that  the  Ae- 
rmination  of  one  must  detem^ine  the  other.  It  appears  from  the 
itition  and  the  return  to  the  writ  that  the  petitioner  is  held  in  cus- 
dy  and  imprisoned  by  the  sheriff  of  Atchison  county  by  virtue  of  a 
mmitment  issued  to  him  by  the  county  attorney,  committing  the 
ititioner  to  the  county  jail  for  refusing  to  obey  a  subpoena  issued  by 
id  attorney,  and  refusing  to  be  sworn  and  give  testimony  before 
m  in  proceedings  under  the  eighth  section  of  the  act  of  the  legisla- 
re  of  Kansas,  approved  March  7, 1885,  being  an  act  amendatory  to 
e  act  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors, 
c.  It  is  admitted  that  the  county  attorney  acted  and  proceeded  in 
icordance  with  the  provisions  of  the  law;  and  the  question  is  fairly 
'esented  whether  a  person  imprisoned  for  refusing  to  appear  or  tes- 
fy  before  the  county  attorney  in  such  proceedings  is  restrained  of 
8  liberty  without  "due  process  of  law,"  within  the  meaning  of  the 
institution  of  the  United  States. 

The  first  matter  of  inquiry  is  the  meaning  of  the  term  "due  process 
law."    If  it  has  no  broader  meaning  than  process  prescribed  by 
it  of  the  legislature,  it  is  the  end  of  the  case.   Bat  auoh  a  oonetrnc- 
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tion  would  render  the  conBtitutional  gaaranty  mere  nonsense,  fc 
would  then  mean  no  state  shall  deprive  a  person  of  life,  liberty 
property,  unless  the  state  shall  chose  to  do  so.    It  has  repeatc 

and  uniformly  been  adjudicated  that  the  terms  "due  process  of  li 
and  "law  of  the  land"  have  a  broad  and  cooiprehensive  meaning,  i 
originated  in  that  great  bill  of  rights,  Magna  Charta,  and  operati 
a  restriction,  on  each  branch  of  civil  government.  Murray* s  Leste 
Hohoken  Land  Co.  18  How.  272;  Davidson  v.  New  Orleant,  96"  tJ 
107;  Ex  parte  Virginia,  100  U.  S.  346.  In  the  last-cited  case 
court,  speaking  of  these  words  in  the  constitution,  says : 

"They  Imve  reference  to  the  actions  of  apolitical  body  denoininatod  a  si 
by  whatever  instruments  or  in  whatever  modes  that  Action  may  he  ta! 
A  state  acts  by  its  legislative,  its  executive,  or  its  judicial  authorities.  II 
act  in  no  other  way.  The  constitutional  provisions,  therefore,  must  n 
that  no  agency  of  a  state,  or  of  the  olflcers  or  agents  by  whom  its  powert 
executed,  shall  deny  to  any  person  within  its  jurisdiction  the  equal  protec 
of  the  laws.  Whoever  by  virtue  of  a  piil>lic  position  under  a  state  gov 
ment  deprives  another  of  property,  life,  or  liberty,  without  due  process  of 
violates  *  *  *  the  constitutional  inhibition,  and,  as  he  acts  in  the  n 
of  and  for  the  state,  and  is  clothed  with  the  state's  power,  his  act  is  tiu 
tlie  state.   This  must  be  so,  or  the  constitutional  provision  lias  do  meaoii 

These  words  in  the  constitution  have  been  defined  in  various  te 
by  different  courts,  but  all  the  definitions  tend  to  the  same  gen< 
idea.    Mr.  Justice  Edwards  has  said  in  one  case : 

"Due  process  of  law  undoubtedly  means  in  the  due  course  of  legal  proc 
ings,  according  to  those  rules  and  forma  which  have  been  established  for 
protection  of  private  rights."    Westeitelt  v.  Qregg,  12  N.  Y.  209. 

Mr.  Justice  Johnson,  of  the  supreme  court  of  the  United  Sta 
says : 

"As  to  the  words  from  Magna  Charta^  incorporated  in  the  constitutio 
Maryland,  after  volumes  spoken  and  written  with  a  view  to  their  exposit 
the  good  sense  of  mankind  has  at  last  settled  down  to  this:  That  they  v 
intended  to  secure  the  individual  from  the  arbitrary  exercise  of  tJie  powe 
government,  unrestrained  by  the  established  principles  of  private  rights 
distributive  justice."   Bank  of  Columbia  v.  Okely,  4  Wlieat.  235. 

This  definition  has  been  several  times  approved  by  that  court. 
8.  V.  Cruikahank,  02  U.  S.  554;  llartado  v.  Cali/ornia,  110  U.  S.  5 
S.  C.  4  Sup.  Ct.  Eep.  111. 

Judge  CooLEY  says : 

"Due  process  of  law  in  each  particular  case  means  such  an  exertion  of 
powers  of  government  as  the  scttk'd  maxims  of  law  permit  and  sanction, 
under  such  safeguards  for  the  protection  of  individual  rights  as  those  ma> 
prescribe  for  the  chuss  of  cases  to  which  the  one  in  question  belongs."  Cot 
Const.  Lim.  356;  Wyiiehamey  v.  People,  13  X.  Y.  432;  Taylor  v.  PorU 
Hill,  145. 

With  this  general  principle  established,  and  the  meaning  of  tt 
words  defined,  the  difiScaltj  remains  of  applying  the  principle  to 
particular  case.    In  the  case  of  Hurtado  v.  California,  supra. 
Justice  Matthews,  in  a  very  learned  and  exhaustive  opinion,  sp( 
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tor  the  court,  (Mr.  Justice  Harlan  dissenting,)  held  that  the 
rds  "due  process  of  law,"  in  this  amendment,  do  not  neoessanly 
uire  an  indictment  by  a  p[rand  jury  in  a  prosecution  by  a  state  for 
rder;  and  in  Munn  v.  Illinois,  94  U.  8.  115,  the  chief  justice  says : 

A  person  has  no  property,  no  vested  interest,  in  any  rule  of  the  common 
That  is  only  one  o'the  forms  of  the  municipal  law,  and  is  no  more 
red  than  any  other.  *  •  The  law  itself,  as  a  rule  of  conduct,  may 
changed  at  the  will  or  --ven  the  mere  whim  ot  the  leglslatui'e.  unless  pre- 
ted  by  constitutional  limitations." 

Vnd  in  Walker  y.  Sauvinet,  93  0.  8.  90,  the  conrt  Held  that  this 
endment  did  not  guaranty  the  right  of  trial  by  jury  in  all  cases  in 
state  courts.  These  cases  tend  to  establish  the  doctrine  that  the 
es  and  forms  known  to  the  common  law,  in  judicial  proceedings 
I  affecting  the  ultimate  rights  ot  the  party,  are  not  necessarily 
irantied  to  a  person  under  the  constitution,  and  it  has  long  been 
ablished  that  the  remedial  process  of  the  law  may  be  altered  at  the 
1  of  the  legislature,  so  it  does  not  impair  a  vested  right,  or  out  off 
I  remedy  altogether.  The  words  "due  process  of  law,"  then,  must 
directed  at  something  deeper  than  the  mere  mles  and  forms  by 
ich  courts  administer  the  law.  They  evidently  wero  intended  to 
iranty  and  protect  some  real  and  substantial  right  to  life,  liberty, 
1  property  as  the  ultimate  result,  and  probably  to  prohibit  any  ar- 
rary  and  oppressive  proceedings  by  which  the  individual  is  deprived 
either.  There  are  certain  things  that  are  manifestly  obnoxious  to 
3  provision.  For  instance,  the  property  of  one  person  cannot  be 
en  from  him  for  private  use  and  given  to  another,  even  though  he 
compensated  for  it,  and  is  given  every  opportunity  to  be  heard 
ough  all  the  forma  and  solemnity  of  judicial  proceedings.  Taylor 
Porter,  4  Hill,  149 ;  Cooley,  Const.  Lim.  367.  Nor  can  a  person 
condemned  without  an  opportunity  to  be  hoard  and  make  his  de- 
se,  although  he  may  be  guilty.  When  we  go  beyond  a  few  well-de- 
ed lan'lmarks  in  this  direction,  we  are  upon  a  broad  sea  of  uncer- 
nty.  In  any  case,  we  have  to  inquire  if  the  person  is  imprisoned 
violution  of  a  due  course  of  legal  proceedings,  according  to  those 
tied  maxims,  rules,  and  forms  established  for  the  protection  of  pri- 
e  rights  against  the  arbitrary  exercise  of  power,  unrestricted  by 
ablished  principles  applicable  to  such  rights,  and  to  the  adminis- 
tion  of  justice. 

By  section  1,  art.  3,  of  the  constitution  of  Kansas,  the  judicial 
jf-er  of  the  state  shall  be  vested  in  certain  courts  therein  named, 
i  snch  other  courts,  inferior  to  the  supreme  court,  as  may  be  pro- 
ed  by  law.  Undoubtedly  the  legislature  has  the  constitutional 
ht  to  establish  inferior  courts,  and  define  and  limit  their  jurisdic- 
Q,  powers,  and  proceedings.  Judicial  powers  may  be  conferred 
ihout  expressly  naming  the  tribunal  a  court,  and  these  powers  may 
confined  to  one  or  rtiore  snbjects  of  adjudication.  They  may  be 
y  limited  or  very  extensive  in  their  scope,  and  I  am  not  prepared 
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to  say  tbat  a  tninieterial  offioer  may  not  be  selected  to  perform  these 
judicial  functions.  The  coroner  of  a  county  has  both  ministerial 
and  judicial  duties  to  perform.  County  oommisaioners  have  to  some 
extent  both  daties  imposed  on  them,  and  probably  the  same  is  true  of 
a  sheriff  of  a  county.  That  the  duties  imposed  on  the  county  attor- 
ney under  the  eighth  section  of  the  act  in  controversy  are  judicial 
powers  must  be  admitted.  He  is  to  hear  and  determine,  compel  the 
attendance  of  witnesses  by  subpGena  and  attachment,  and  to  punish 
them  for  disobedience  to  his  writs.  The  power  of  conrts  acting  within 
their  jarisdiotion  to  punish  witnesses  for  contempt  is  a  necessary  and 
admitted  power.  It  goes  with  the  judicial  attribute,  and  without  it  a 
court  is  powerless  to  enforce  its  orders  or  protect  its  dignity.  The 
serious  objection  urged  to  the  law  under  consideration  is  that  the 
county  attorney  is  the  public  prosecutor  for  the  state.  He  is  the  in- 
former against  offenders,  and  on  his  information  parties  charged  with 
crime  are  put  upon  trial.  The  judicial  powers  conferred  on  him  by 
this  law  are  not  to  hear  and  determine  matters  in  which  he  stands 
indifferent  between  the  parties,  but  are  given  to  aid  and  assist  him  in 
the  performance  of  his  ministerial  duties,  and  have  no  other  purpose, 
making  the  judicial  powers  auxiliary  and  subordinate  to  the  minis- 
terial duties,  and  are  given  to  him  as  a  means  by  which  he  ean  more 
snooessfuUy  procure  evidence  to  institute  and  carry  on  prosecutions; 
and  in  this  respect  the  powers  given  him  are  very  great,  and  in  the 
hands  of  an  unscrupulous  man,  stimulated  by  animosity  or  avarice, 
could  be  used  as  an  instrument  of  sore  oppression. 

On  the  mere  unsworn  statement  of  any  person,  and  without  any 
case  pending  before  him,  it  is  made  his  duty,  under  severe  penalties, 
to  set  this  judicial  machinery  in  motion,  with  no  restriction  as  to 
whom  he  shall  summon  before  him  to  testify,  and  no  limitation  bat 
his  own  good  will  as  to  the  scope  of  his  investigation;  fortified  by  a 
power  to  exact  answers  to  any  questions  he  nees  proper  to  ask,  al* 
most  despotic  in  its  severity.  The  witness  mast  answer  the  qaes* 
tions,  or  go  to  jail  for  contempt.  It  may  be  answered  that  such  is  the 
case  in  all  trials,  but  there  is  this  wide  difference :  In  trials  in  open 
court  on  issues  made  up  between  the  parties,  the  relevancy  and  com- 
petency of  the  question  is  submitted  to  the  court,  and  argument  of 
Tonnsel  is  heard;  the  rights  of  the  witness,  as  well  as  the  party,  are 
discussed,  considered,  and  decided.  And  what  makes  the  power  given 
Liy  this  law  still  more  dangerous  and  objectionable,  is  that  the  law 
makes  it  to  the  interest  of  the  judge  (county  attorney)  to  find  evi- 
dence of  an  offense  committed.  He  is  offered  a  reward  to  excite  his 
vigilance  and  cupidity,  and  threatened  with  severe  punishment  if  he 
fails  or  neglects  to  faithfully  perform  these  duties.  In  some  respects 
these  duties  are  similar  to  those  of  a  grand  jury  and  court  combined. 
The  proceedings  are  preliminary,  to  ascertain  if  there  is  probable 
cause  to  oharge  the  party  with  the  offense.  But  a  grand  juror  may 
be  challenged  on  the  ground  that  he  is  prraecntor  or  complainant  or 
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a  witness  upon  a  charge  eoming  before  him  for  inTestigation.  St. 
1879,  p.  842,  §  70.  Nor  ean  a  grand  jury  issae  a  subpoena  for  a  vit- 
nes8,  or  decide  the  competency  of  a  qnestion  asked,  or  pnnisfa  for 
contempt.  These  matters  rest  with  the  court.  Sections  86-88.  This 
provision  of  the  act  of  March  7,  1885,  is  a  strange  combination  of 
judicial  and  ministerial  dnties,  aided  with  rewards  and  penalties,  and, 
BO  far  as  I  have  been  able  to  ascertain,  is  an  anomaly  to  all  the  ju- 
dicial proceedings  known  to  the  land.'  It  attempts  to  unite  the  .ju- 
dicial with  the  executive  branch  of  civil  government;  and  when  the 
law-making  power  and  the  power  which  declares  and  applies,  as  well 
as  that  which  executes  and  administers  the  law,  are  nnited  and  vested 
in  one  person  or  body,  it  becomes  a  despotic  and  not  a  constitutional 
goTommettt. 

Are  these  objections  sufficient  to  justify  a  court  in  the  conclusion 
that  a  person  restricted  of  his  liberty  under  these  proceedings  is  de- 
prived of  bis  liberty  without  "due  process  of  law?"  X  am  compelled 
to  answer  in  the  affirmative,  I  believe  no  precedent  can  be  found 
for  the  application  and  use  of  judicial  power  in  the  manner  and  for 
the  purpose  contemplated  by  this  act,  and  that  it  is  a  dangerous  in- 
novation on  the  fixed  maxims  and  rules  in  the  administration  of  jus- 
tice, established  for  the  protection  of  private  rights.  In  this  conclu- 
sion I  am  also  sustained  by  a  recent  decision  6i  Judge  Grozieb,  of 
the  First  jndieial  district  of  this  state.  In  re  Seller,  1  Kan.  Law  J. 
229. 

It  is  therefore  ordered  that  the  petitioner  be  disohai^ed  from  cus- 
tody. 


State  of  Tehnessee  v.  Hibdom. 

{Oireuit  Court,  M.  D.  Tennessee.    April  Term,  1885.) 
"ConKT-MAKTIAL — TRIAI.  OF  80T.DIEK    FOR  MlTBDBR  — JURtBDI0T!Oar  OF  StATB 

Cocsx— A.or  OF  Marob  8, 186S. 

A.  Btate  court  in  TennessM  hu  no  jurisdiction  to  try  s  party  for  a  ninrder 
alleged  to  liave  been  committed  on  February  22, 1865,  while  ihe  accused  was  a 
soldier  in  the  United  Stntea  army,  as  sucli  offense  is  triable  under  tlie  act  of 
congress  of  Uarch  3,  IbG'i,  by  court-mar tiaL 

Habeae  Corpue, 

Andrew  MeClain,  U.  S.  Dist.  Atty.,  and  W,  fi.  Stokes,  for  peti- 
tioner. 

J.  A.  Jones,  for  the  State. 

Est,  J.  The  petitioner,  who  is  the  defendant  in  this  case,  is  under 
indietment,  in  the  circuit  court  of  Gannon  county,  Tennessee,  for  the 
murder  of  James  Oibson.  He  has  been  arrested  and  imprisoned  in 
the  jail  of  Gannon  county  under  the  charge.  He  insists  that  he  is 
not  subject  to  the  jurisdiction  of  the  state  court,  because,  at  the  time 
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the  murder  is  alleged  to  have  been  committed,  he  was  a  Boldie 
the  federal  service,  and  that  a  coiurt-martial  had  the  sole  and  ei 
sive  jurisdiction  of  his  case. 

The  thirteenth  section  of  the  act  of  congress  of  March  3, 186£ 
enroll  and  call  out  the  national  forces,  enacts  "that  in  time  of  ' 
insurrection,  or  rebellion,  murder,  assault  and  battery  with  an  in 
to  kill,  manslaughter,  mayhem,  wounding  hy  shooting  or  stabi 
with  an  intent  to  commit  rape;  and  latceuy,  shall  be  puniBhabl< 
the  sentence  of  a  general  conrt-martial  or  military  commission,  w 
committed  by  persons  who  are  in  the  military  service  of  the  Ur 
States  and  subject  to  the  articles  of  war;  and  the  punishment 
such  offenses  shall  never  be  less  than  those  inflicted  by  the  law 
the  state,  territory,  or  district  in  which  they  may  bare  been  eonu 
ted."    12  St.  736. 

In  the  case  of  Coleman  v.  Tennessee,  97  U.  S.  510-520,  Jul 
Field,  delivering  the  opinion  of  the  court,  says  this  section  "does 
make  the  jurisdiction  of  military  tribunals  exclusive  of  the  s 
courts.  It  does  not  declare  that  soldiers  committing  the 
named  shall  not  be  amenable  to  punishment  by  the  state  courts, 
simply  declares  that  the  offenses  shall  be  'punishable,'  not  that  I 
shall  be  punished  by  the  military  courts;  and  this  is  merely  sa; 
that  they  may  be  thus  punished."  97  U.  S.  513,  514.  But,  not^i 
standing  the  principle  thus  enunciated,  the  court  goes  on  to  say  : 

"In  denying  to  the  military  tribunals  exclusive  jurisdiction,  under  the 
tion  in  question,  over  the  offenses  mentioned,  wfien  committed  by  per 
in  the  military  service  of  the  United  States,  and  subject  to  the  articles  of 
we  have  reference  to  them  when  they  were  held  in  states  occupying,  as  n 
bers  of  thetXnion,  their  normal  and  constitutional  relations  to  the  federal 
ernment,  in  which  Mie  supremacy  of  that  government  was  recognized, 
the  civil  courts  were  open  and  in  the  undisturbed  exercise  of  their  juri: 
tion.  AVhcn  the  armies  of  the  United  States  were  in  the  territory  of  in 
gent  stiites  banded  together  in  hostility  to  the  national  government, 
making  war  against  it,  — in  other  words,  when  the  armies  of  the  United  St 
were  in  the  enemy's  country, — the  military  tribunals  mentioned,  had,  ui 
the  laws  of  war,  and  the  authority  conferral  by  the  section  named,  exclu 
jurisiliction  to  try  and  punish  offenses  of  every  grade,  committed  by  per 
in  the  military  service.  Officers  and  soldiers  of  the  armies  of  the  Union  ^ 
not  subject,  during  the  war,  to  the  laws  of  the  enemy,  or  amenable  to  his 
bunals  for  offenses  committed  by  them.  They  were  answerable  only  tot 
own  government,  and  only  by  its  laws,  as  enforced  by  its  armies,  could 
be  punished."  97  U.  S.  515. 

But  it  is  insisted  on  behalf  of  the  state  that  the  state  of  Tennei 

had  been  restored  to  its  normal  condition  in  the  Union  at  the  t 
the  offense  is  charged  to  have  been  committed;  that  a  military  i 
ernor  had  been  appointed  by  the  president  of  the  United  States, 
the  machinery  of  the  state  government  was  friendly  to  and  aokm 
edged  the  federal  government  and  constitution  as  paramount  to 
authority.  The  ease  of  Coleman  v.  Tennessee  decides  this  point  n 
The  murder  in  Coleman's  Case  was  alleged  to  have  been  commi 
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treh  7, 1865.    97  U.  S.  510.    The  marder  with  wbich  the  peti- 

ner  is  charged,  is  alleged  to  have  been  committed  on  the  twenty- 
!ond  day  of  February,  1865.  The  supreme  oourt  of  the  United 
ites  say,  in  the  Coleman  Case: 

'The  fact  that  when  the  offense  was  committed  for  which  the  defendant 
s  indicted,  tlie  state  of  Tennessee  was  in  the  military  occupation  of  the 
lited  States,  with  a  military  governor  at  its  head  appointed  by  the  President, 
inot  alter  this  condosion.  (That  is  that  the  state  courts  had  no  jurisdic- 
Q.)  Tennessee  was  one  of  the  insurgent  states  forming  the  organization 
3Wn  as  the  confederate  states,  against  which  the  war  was  waged.  Her  ter- 
3iy  was  enemy's  country,  and  its  character  in  this  respect  was.  not  changed 
til  long  afterwards." 

[  think  the  Coleman  Case  is  decisive  of  all  the  points  made  in  the 
s  under  consideration,  and  have  come  to  the  conclusion  that  the 
ition  made  on  behalf  of  the  state  of  Tennessee  to  quash  or  dismiss 
}  writ  of  habeeu  corpus,  beoanse  the  foots  stated  in  the  petition  are 
i  sufficient  to  aathorize  its  issuance,  must  be  OTerroled. 


'^OTE. — Upon  the  hearing  of  the  petition  upon  its  merits,  it  appeared  that 
I  petitioner  was  a  federal  soldier  at  the  date  of  the  alleged  murder.  The 
Ige  thereupon  ordered  that  he  be  released  from  his  imprisonment,  and  the 
er  watt  carried  into  execution. 


WooNSOGKET  BuBBBB  Go.  V.  Gandee  and  others. 

(Circuit  Court,  D.  Conruetieut.    May  19,  1885.) 

rEHTs  FOR  InvENTiONS— Tap  fob  Hubbek  Boots— Novelty. 

Patent  No.  103,594,  granted  May  31, 1870,  to  Francis  Flynn,  for  an  Improved 
tap  for  rubber  boots,  Md  void  for  want  of  patentable  novelty. 

[n  Equity. 

B.  F.  Thurston^  Causten  Browne,  and  Chat,  E.  Mitchellf  for  com- 
binant. 

/.  S.  Beach  and  C.  R.  IngertoU,  for  defendant. 

WAtiiAOB,  J.  The  Complainant's  bill  in  this  suit  alleges  infringe- 
snt  of  the  patent  granted  May  31, 1870,  to  Francis  Flynn,  assignor 
complainant,  for  an  improved  tap  for  rubber  boots.  The  answer 
s  up  that  the  alleged  invention  was  known  to  and  used  by  others 
this  country  prior  to  the  invention  of  Flynn,  and  that  there  was 
invention  in  the  improvement  in  view  of  the  prior  state  of  the  art. 
The  patentee  states  in  his  specification  that  the  improvement  "uon- 
ts  in  the  construction  of  the  double  sole  or  tap,"  which  on  the  rub- 
r  boots  and  shoes  theretofore  made  "terminated  abruptly  where  the 
mk  begins,  which  is  objectionable,  because  in  walking  the  greatest 
ain  comes  directly  aeross  this  point,  so  that  after  a  few  months' 
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wear  the  tap  becomes  started  from  the  sole,  making  the  boot  nselesE 


"It  is  my  object  to  remove  this  objectionable  feature,  wbich  I  accompli 
hy  exlendtn^  tlie  l;tp,  li,  under  the  shank  of  th'e  boot.  A,  and  iaatmd  of  q< 
rowing  tlie  tap  abruptly  at  the  points,  6,  b,  rounding  gradually,  narrowing 
down  to  tlie  point,  6',  ;i3  clearly  shown  in  figure  2  of  the  drawing.  T 
lap  ami  main  sole  of  the  boot  and  shoe  areuuited  while  in  a  plastic  state,  a 
then  viik-iiiuzed  ton;ether.  By  constructing  the  tap  in  this  manner  the  stra 
brought  upon  it  at  the  points,  6,  will  be  partly  taken  up  by  the  extension  a 
relieved  to  such  an  extent  that  it  will  be  impossible  to  start  off  the  tap;  I 
sides,  it  will  make  the  boot  just  as  serviceable  as  one  with  an  entire  doul 
sole,  though  it  can  be  made  at  leas  cost." 

The  claitQ  is: 

'  "A  rubber  tap  sole  for  rubber  boots,  formed  with  a  long  and  pointed  shai 
extending  under  the  shank  of  the  boot  or  shoe,  said  tap  sole  being  fasten 
to  the  main  sole  by  viiluuiization,  substantially  as  and  for  the  purpose  * 

scribed." 

If  the  invention  thus  claimed  is  an  extra  rubber  sole  of  the  foi 
and  fastened  to  the  main  sole  as  described,  without  regard  to  t 
thickness  of  the  extra  sole,  want  of  novelty  is  established  by  the  proo: 
Boles  of  this  form,  and  fastened  to  the  main  sole  in  the  manuer  c 
scribed  in  the  speciliciition,  were  made  by  the  Hayward  Rubber  Coi 
pany  at  Colchester,  Connecticut,  in  1865,  and  by  the  NewBrunswi 
Rubber  Company  at  New  Brunswick,  New  Jersey,  in  1866. 

The  fact  is  not  disputed  that  shoes  like  the  Exhibit  Hayward  Gt 
man  Shoe  were  made  by  the  Hayward  Rubber  Company,  in  1865,  ai 
the  proofs  show  satisfactorily  that  shoes  like  the  exhibits  "New  Brut 
wick,  and  "New  Brunswick,  1800  to  1870,"  were  made  by  t 

New  Brunswick  Rubber  Company  in  1866  and  subsequently.  T 
extra  sole  on  the  shoes  of  tho  £rst  two  of  these  exhibits  is  of  the  speci 
form  of  the  tap  sole  of  the  patent,  and  that  in  the  shoes  of  the  last  e 
hibit,  altliough  rounded  under  the  shank  instead  of  being  brought  t( 
sharp  point  as  in  the  patent,  is  sufficiently  pointed  to  perform  the  fun 
tions  of  the  patented  tap,  and,  for  all  practical  purposes,  is  of  the  i 
quired  form.  The  complainant  insists,  however,  that  these  taps  a 
not  anticipations  of  the  patented  taps,  because  they  are  not  of  requisi 
thickness,  and  that  nothing  is  a  tap  sole,  within  the  meaning  of  t 
patent,  which  is  not  an  extra  sole  having  a  definite  degree  of  thic 
ness,  relatively,  to  the  main  sole.  In  the  language  of  the  complai 
ant's  counsel,  "nothing  is  a  tap  sole,  within  the  meaning  of  this  pi 
ent,  except  an  extra  sole,  which  is  so  heavy  or  stiff,  relatively,  to  t 
weight  or  stiffness  of  the  main  sole,  that,  if  it  terminate  abruptly  at 
about  the  place  where  the  shank  begins,  the  bendingstrain  produc 
by  walking  will  be  hicalized  there  by  reason  of  the  difference  of  p 
ability  between  the  part  covered  by  the  extra  sole  and  the  shank 
the  boot  or  shoe."  In  the  language  of  complainant's  expert :  "Whe 
over  in  a  rubber  boot  a  diference  in  the  thickness  of  the  sole  is  sui 
as  to  tend  to  separate  the  tap  or  break  the  sole,  then  the  extension 


He  proceeds : 
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e  superimposed  thickness  on  the  sole  to  a  point  of  rest  under  the 
ank  is  the  invention  of  Flynn  and  covered  by  his  patent." 
There  is  nothing  in  the  specifieation  whioh,  in.  terms  or  hy  infer- 
ce,  makes  the  thickness  of  the  tap  sole  a  constitnent  of  the  inven- 
>n.  It  is  there  suggested  that  a  tap  is  started  from  the  main  sole 
'  the  strain  in  walking,  which  oomes  across  the  place  where- the 
sin  sole  joins  the  shank,  and  that  one  of  the  advantages  of  the  im- 
ovement  is  that  the  tap  will  make  the  boot  as  serviceable  as  one 
ith  an  entire  doable  sole.  A^the  strain  in  walking  may  bo  affected 
'  the  thickness  of  the  main  sole,  as  well  as  by  that  of  the  tap  sole, 
td  as,  in  any  event,  the  thickness  of  the  tap  will  only  effect  a  dif- 
rence  in  degree,  the  first  of  these  suggestions  throws  no  light  upon 
e  point.  The  other  is  equally  indecisive,  'because  a  double  sole  is 
dy  an  extra  sole,  and  if  it  gives  additioned  wearing  capacity  to  the 
K>t,  may  be  of  any  degree  of  thickness. 

The  essence  of  the  invention  is  in  the  form  or  shape  of  the  tap 
le,  by  which  the  objections  to  the  old  tap  sole  are  obviated.  When 
is  ascertained  what  is  meant  by  a  tap  sole,  as  that  term  is  ad- 
■essed  to  those  skilled  in  the  art  to  which  the  invention  appertains, 
only  remains  to  consider  whether,  in  other  respects  in  form  and 
ode  of  fastening,  the  anticipating  article  negatives  the  novelty  of 
!«  invention.  The  expert  for  the  complainant  has  given  a  satisfac- 
ry  definition  of  the  term  "tap  sole,"  and  one  which  is  supported  by 
«  testimony  of  other  witnesses.  He  states,  in  substance,  that  while  . 
ere  are  variations  in  thickness,  absolutely  or  relatively  to  the  main 
le,  the  tap  sole  most  always  have  "sufficient  thickness  to  form  a 
actical  additional  thickness  to  the  main  sole,  which  will  endure 
-actical  wear  and  service,"  and  "add  to  the  wearing  capacity  of  the 
ainsole." 

Applying  this  test  to  the  exhibits  introduced  by  the  defendant, 
lich  have  been  referred  to,  they  embody  the  tap  sole  of  the  patent, 
ley  are  quite  distinguishable  from  the  "rough  soles"  cemented  to 
e  main  sole,  such  as  are  shown  by  theVxhibits  known  as  "Carew's 
brld's  Fair."  They  are  extra  soles  of  sufficient  thickness  to  im- 
irt  a  very  sensible  degree  of  stability  to  the  main  sole  and  add  to 
e  wearing  capacity  of  the  shoe.  While  these  soles  were  adapted 
ily  to  prevent  slipping,  that  circumstance  is  not  material,  except  to 
iggest  a  closer  scrutiny  of  the  articles  in  order  to  see  if  they  really 
kve  features  which  were  not  designedly  adopted.  The  exhibit  "New 
runswiok,  1860  to  1870,"  shows  very  clearly  a  practical  extra  sole  of 
quisite  thickness.  The  extra  soles  of  the  New  Brunswick  Bnbber 
)mpsny  are  as  thick,  absolutely  and  relatively  to  the  main  sole,  as 
ose  shown  in  some  of  the  boots  of  the  complainant's  manufacture, 
lich  are  stamped  by  complainant  as  patented  under  the  patent  in 
it.  This  circumstance  is  not  controlling,  but  it  is  significant  as 
nding  to  show  the  oonstruction  which  the  complainant,  by  its  offi- 
rs,  has  sometimes  placed  upon  its  own  patent,  and  that  the  thin- 
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ness  of  the  extra  sole  has  not  always  been  regarded  by  them  as 
terial. 

As  has  been  stated,  there  is  nothing  in  the  specification  to  indi 
that  the  iuvention  is  for  anything  bat  a  tap  sole,  without  regaz 
thickness,  absolutely  or  relatively,  to  the  main  sole.  But  the  pi 
show  that  the  very  thing  the  patentee  designed  to  remedy — the  t 
ency  of  the  tap  to  start  at  the  place  where  it  Joins  the  shank — w 
defect  in  thin  soles  as  well  as  in  thick,  and  existed  in  the  thin  e 
soles  which  were  in  use,  before  the.  date  of  Flynn's  improven: 
These  extra  soles  were  no  thicker  than  those  of  the  "Hayward  < 
man  Sboe"  and  the  "New  Brunswick,  1866,"  according  to  the  fe 
mony  of  complainant's  witness  Mr.  Jaquith.  Some  were  prob 
thinner.  The  invention  was  as  applicable  to  those  thin  soles  a 
thick  ones,  though  doubtless  the  defect  to  be  remedied  was  more  i 
ous  when  thick  soles  were  used. 

Referring  again  to  the  statement  of  the  complainant's  expert 
the  invention  is  found  "whenever  the  thickness  of  the  sole  is  sue] 
to  tend  to  separate  the  tap  or  break  the  sole,"  (the  form  of  the  pa 
being  adopted,)  it  follows  that  it  is  anticipated  by  the  thin  extra  s 
of  the  form  and  fastened  to  the  main  sole,  as  shown  in  the  exhi 
mentioned. 

Finally,  it  may  be  said  that,  although  Flynn's  form  is  more  adi 
tageous  when  used  in  a  thick  extra  sole  than  when  it  is  used  in  a  ' 
one,  his  improvement  is  one  of  degree  only;  and,  in  view  of  the 
that  this  form,  as  applied  to  thin  extra  soles,  was  old,  the  impn 
ment  is  destitute  of  patentable  novelty. 

A  decree  is  ordered  for  the  defendant. 


Lalance  &  GaosjEAN  Mandf'o  Co.  v.  United  States  Staupino 

(Circuit  Court,  D.  Connecticut.   May  19, 18W.» 

1'atekts  ?on  iNVESTioNS— HovELTT— Biacurr-PAKS. 

Patent  No.  it6,605,  for  *■  an  improrcd  mode  of  unitinf^  small  hlsruit-pan: 
geilier  in  clusters,  consisting  in  pn>viding  the  pans  with  horizontal  llaugea 
riveting  tliom,"  held  void  for  want  of  novelty. 

In  Equity. 

Charles  E.  Mitchell,  for  complainant. 
Charles  It.  Ingersoll,  for  defendant. 

Wallace,  J.    The  invention  covered  by  the  claim  of  the  paten 
suit  as  described  in  the  specification  "relates  to  an  improved  mod 
uniting  small  biscuit  pans  together  in  clusters, 'and  consists  in 
viding  the  pans  with  horizontal  flanges  around  the  tops,  and  joii 
them  together  by  lapping  the  flanges  and  riveting  them."  Bis 
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B  assembled  and  united  in  clusters  were  old  when  the  patentee 
made  them.    Several  modes  had  been  adopted  for  unitii^  them, 
was  by  assembling  the  pans  on  a  sheet  of  tin  in  the  desired  coni 
ity,  each  pan  being  riveted  throngb  the  bottom  to  a  sheet.  An- 
ir  mode  was  by  riveting  the  pans  to  a  strip  or  bar  of  metal  instead 
sheet,  and  uniting  the  several  strips  or  bars.    In  other  instances 
sheet  and  bar  were  dispensed  with,  and  the  pans  were  united 
ivets  through  their  sides  near  the  rim;  and  in  others  still,  the 
)  of  one  pan  was  lapped  and  seamed  over  the  edge  of  the  adjacant 

3. 

;  is  testified  to,  and  seems  probable,  that  single  flat-flanged  biscuit 
B,  made  of  tin,  were  old.  The  patent  contemplates  pans  of  sheet- 
al.  But  if  flanged  pans  were  new  when  made  of  tin  or  sheet- 
al  they  vere  old  when  made  of  cast-iron.  A.s  shown  in  the  patent 
^r^aterman,  granted  April  5,  1859,  pans  of  cast-iron  were  united 
lusters  by  a  cast  connection,  which  was  substantially  a  flange 
md  the  rim  of  each  pan,  extending  from  the  rim  of  each  pan  to 
flange  upon  the  rim  of  the  adjacent  pan.  This  being  the  prior 
5  of  the  art,  the  defense  of  want  of  novelty  is  fatal  to  the  patent., 
ordinary  skill  and  judgment  of  the  mechanic,  with  the  prior  struct- 
I  before  him,  would  suggest  that  such  pans  oonld  be  made  with 
ges  and  united  by  rivets  through  the  flanges,  if  he  desired  to  avoid 
rting  a  rivet  through  the  body  of  the  pans.  The  Waterman  struct- 
alone  would  suggest  the  mode  of  the  patent.  As  the  flanges  of 
structure  were  united  in  the  procesa  of  easting  and  could  not  be 
nited  when  sheet-metal  was  to  be  used,  the  obvious  way  to  unite 
n  in  sheet-metal  would  be  by  lapping  and  riveting  or  soldering 
flanges. 

he  bill  is  dismiBBed. 


pATTEE  Plow  Co.  v.  Einoh&n  and  others.' 

{Circuit  Qnirt,  E.  D.  Mttwuri.  March  2,  ISilS.) 

iTENTS— KOVELTT. 

Letters  patent  No.  187,899,  issued  to  A.  H.  Fattee,  Februniy  27, 1877,  for  an 
jnprovement  in  oultivatoni'  axlcK,  are  void  for  want  of  novelty. 
lmr — Undue  Expansion  of  Ouigikal  Claiu. 

The  second  claim  of  S.  H.  Pattee*s  reissued  patent  No.  6,0P0,  for  an  improvp- 
nenc  in  cultivators,  expands  the  original  patent  beyond  legal  limitii,  and  is 
roid. 

1MB— iNPRtNORMRNT. 

Letters  patent  No.  174,684,  issued  toT.  W.  Keiidftll,  March  14, 1S76,  fora  piv- 
>ted  runner  attaclied  to  a  eultivator,  is  not  infringed  by  a  jointed  runner  which 
;aDnot  be  kept  out  of  contact  with  the  ground  by  the  draught  of  the  team. 


ported  br  BenJ.  F.  Bex,  Esq.,  of  the  St  Loata  bar. 
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In  Equity, 

This  is  a  suit  for  the  alleged  infringement  of  four  patents  owi 
by  the  complainants,  viz.:  Letters  patent  No.  138,148,  issued  t( 
H.  Pattee,  January  21, 1873 ;  reissue  No.  6,080,  dated  October  6, 18 
and  being  a  reissue  of  original  patent  No.  124,218,  issued  to  J. 
Pattee,  March  5, 1872;  original  patent  No.  174,684,  issued  to  T, 
Kendall,  March  14, 1876;  and  original  patent  No.  187,899,  issued  t 
H.  Pattee,  February  27,  1877, — all  for  improvements  in  cultivati 
Patent  No.  135,148  was  left  out  in  making  np  the  proofs,  so  that 
case  stood  for  hearing  on  the  other  three. 

Beissne  No.  6,080  is  for  an  improvement  in  tongueiess  cnltivat 
The  second  claim,  which  is  the  only  one  here  in  question,  is  as 
lows:- 

"The  axle.  A,  hinged  to  the  wheel  spindle  or  draught  plate.  B,  B,  so  that 
wheels  are  retained  In  Lhe  line  of  progression  by  the  di-aught  of  the  anim 
when  one  Is  in  advance  of  the  other,  substantially  as  described,  and  for 
purpose  specified." 

Complainant's  counsel  urged  that  this  second  claim  is  the  st 
as  the  first  claim  of  the  original  patent,  which  is  as  follows : 

"The  axle.  A,  having  plates,  B,  hinged  to  the  wheel  spindle  plates,  G 
that  the  wheels  are  retained  in  the  line  of  progression  when  one  is  in  adva 
of  the  other,  as  set  forth." 

On  the  part  of  the  defense  it  was  insisted  that  this  second  oli 
had  been  enlarged  by  the  omission  of  the  plates,  B,  so  as  to  m 
the  peculiar  axle,  any  axle,  and  that  the  operation  stated  in  the  cli 
was  changed,  if  not  defeated,  by  the  insertion  in  the  reissue  spei 
cation  of  the  words,  "The  draught  animals  may  be  attached  direc 
by  any  suitable  device,"  the  direct  hitch  leaving  either  or  both  whi 
to  get  out  of  the  line  of  progression.  In  complainant's  machine 
beams  are  attached  to  the  draught-plates,  G,  of  the  original  pat< 
which  became  the  draught-plates,  B,  of  the  reissue.  The  defendai 
machine  had  the  direct  hitch,  with  the  draught-plates  at  the  extre 
sides  of  the  machine,  and  the  plow-beams  attached  to  the  horizoi 
portions  of  the  axle.  The  description  in  the  reissue  was  more  in 
cordance  with  the  construction  of  the  machine  shown  in  the  11 
patent,  which  was  dropped  out,  than  it  was  in  accordance  with 
original,  so  far  as  the  devices  of  this  claim  are  concerned,  thus  Is 
ing,  as  was  contended,  the  claim  enlarged  by  omissions  from  the  oi 
inal  claim,  and  by  additions  to  the  specification. 

Infringement  was  also  claimed  as  to  the  first  and  second  claimf 
the  Kendall  patent,  which  were  for  runners  pivoted  to  the  wb 
spindles  or  axle,  so  as  to  be  hold  out  of  contact  with  the  gronnd 
the  draught  of  the  team  when  the  machine  was  used  for  field  ope 
tions,  and  to  be  held  in  contact  with  the  ground  when  the  plows  mi 
suspended  from  the  axle  for  transportation.  The  defendant's  i 
chine  was  provided  with  hinged  runners,  which  were  folded  np 
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ind  for  field  operations,  and  folded  down  and  locked  for  iranspor- 
tioD. 

The  Fattee  patent.  No.  187,899,  is  for  a  method  of  constructing 
le  arch  in  parts,  which  oonstrnotion  was  shown  to  be  old  in  coap- 
3R-yokeB  for  cultivator  beams,  in  trusses,  and  Tarions  other  devices. 
John  R.  Bennett  and  George  Harding,  for  complainant. 
Wegt  d  Bond,  for  defendants. 

TsEiT,  J.  Beissued  patent  6,080  of  1874,  second  claim  of  which 
under  consideration,  has,  as  to  that  claim,  expanded  the  original 
njond  legal  limits.  Therefore  said  reissued  patent  is  void  to  the 
:tent  claimed,  wherein  the  defendant  is  alleged  to  have  infringed. 

2.  As  to  Kendall  patent  No.  174,684  there  is  no  infringement. 

3.  As  to  Pattee  patent  of  1877,  No.  187,899,  said  patent  is  void, 
ere  being  no  novelty  of  invention  therein  that  is  patentable. 

Bill  dismiBsed,  with  oosts. 


The  Paofsbbob  Mobsb. 

(Dittria  Omrt,  D.  New  Jen^.   Mny  8,  1885.) 

ADMniAiiTT  Jdrisdiotion — Locality  as  Test. 

Id  all  cases  of  maritime  torta  the  locality  of  tlie  act  is  the  test  of  admiralty 
cognizance;  and  whether  the  court  has  jurisdiction  in  any  case  depends  upon 
whether  the  wrong  and  injury  complained  of  was  committed  on  the  high  seas, 
or  navigable  waters. 

Sahb — Injury  to  Mabinb  Rah^wat — Libel  Dismissed. 

The  marine  railwa}'  olafmed  to  hare  been  injured  in  this  case,  as  deicribed  in 
the  libel,  was  not  at  the  time  of  the  injury  a  floating  structure,  and  within  the 
admiraUr  jurisdiction.  The  Plymouth,  3  Wall.  20,  fuliowed,  and  The  Arkamaa, 
17  Fed.  Kkp.  383,  diatingaighed. 

In  Admiralty. 

Bedle,  Muirkeid  d  McOee,  for  libelants. 
Goodrich,  Deady  d  Plait,  for  respondents. 

Nixon,  J.  This  is  a  proceeding  in  rem.  The  defendant  steamer 
IS  been  libeled  for  an  alleged  maritime  tort,  to  the  damage  of  the 
Iwlants'  marine  railway.  On  the  return  of  the  monition  the  re- 
Ktndonts  appeared  and  took  three  exceptions  to  the  libel  filed  in 
le  case:  (1)  Because  it  did  not  state  facts  sufficient  to  constitute  a 
aritime  claim  or  lien  against  the  vessel;  (2)  because  the  court  has 
>  jurisdiction  to  proceed  against  the  vessel  in  the  manner  in  which 
le  same  is  sought  to  be  proceeded  against  by  libel;  (3)  because  the 
leged  injury  done  to  the  marine  railway  and  cradle,  and  tbe^l- 
ged  damages  resulting  to  the  libelants  by  reason  thereof,  were  not 
)ne,  caused,  or  suffered  upon  the  water  and  within  the  ebb  and  flow 
;  the  tide,  but  were  alleged  to  be  done  upon  the  land;  and  that  the 
»nrt  had  no  jurisdiction  in  the  case. 
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The  libel  was  filed  by  the  owners  of  a  marine  railway  at  ClifU 
Staten  island,  and  state  of  New  York,  against  the  steam-ship  Profes 
Morse,  to  recover  damages  sustained  in  a  oollision ;  it  being  allej 

that  the  railway  was  injured  by  reason  of  the  vessel  dragging  an  i 
ohor  across  the  ground-ways  thereof,  to  which  anchor  she  had  ht 
fastened  against  the  remonstrances  of  the  libelants.  The  exceptio 
reduced  to  tbeir  ultimate  analysis,  present  simply  the  question 
jurisdiction. 

In  all  cases  of  maritime  torts,  the  locality  of  the  act  is  the  tesi 
admiralty  cognizance,  and  whether  the  conrt  has  jurisdiction,  in  a 
case,  depends  upon  whether  the  wrong  and  injury  complained  of  i 
committed  upon  the  high  seas,  or  navigable  waters.  It  was  held 
the  supreme  court  in  The  Plymouth,  3  Wall.  20,  that  in  ascertain] 
whether  a  tort  was  maritime  or  not,  it  was  of  no  importanee  thai 
was  committed  by  a  vessel;  the  locality,  and  not  the  character  of  1 
instrument  which  perpetrated  the  wrongful  act,  determined  the  qu 
tion  of  admiralty  cognizance.  Following  this  case.  Judge  Blatchpoi 
in  The  Maud  Webster,  8  Ben.  547,  held  that,  in  applying  this  criteri 
of  jurisdiction,  to-wit,  the  locality  of  the  tort,  we  must  ascertain  1 
locality  of  the  thing  injured,  and  not  of  the  agent  by  which  the 
jury  is  done. 

The  thing  injured,  in  the  present  case,  was  a  marine  railway, 
the  olfense  was  committed  and  consummated  on  the  water,  a  ma 
time  lien  is  held  to  exist,  and  can  be  enforced  in  the  admiralty  ^aii 
the  vessel;  but  if  upon  the  land,  the  only  remedy  is  a  common-l 

action  for  the  tort  against  the  owners.  The  Neil  Cochran,  1  Brov 
Adm.  162;  The  Ottawa,  Id.  35C;  The  Rock  Island  Bridge  Caae, 
Wall.  213. 

It  is  therefore  necessary  to  inquire  whether  the  marine  railw 
(the  property  of  the  libelants)  was,  in  fact  or  in  law,  at  the  time 
the  injury,  a  fioating  structure,  or  a  part  of  the  land.  The  libel 
leges  that  it  was  a  marine  craft  or  vessel,  and  that  it  was  altogetl 
within  and  under  the  water  of  the  bay  of  New  York,  and  within  \ 
ebb  and  flow  of  the  tide.  Are  there  any  other  allegations  which  c< 
.tradict  this  ? 

It  is  then  stated  that  the  railway  consists  of  ground-ways  laid 
piles  and  loaded  with  ballasts,  but  not  fastened  by  any  fastening  to  1 
piles,  and  running  from  the  engine-house  of  said  marine  railway  do 
to  and  under  the  waters  of  the  bay  of  New  York,  and  out  towards  1 
channel  of  said  bay  and  to  the  bottom  thereof,  to  a  distance  of  ab( 
700  feet;  that  said  ground-ways  are  about  13  feet  and  6  iucl 
wide, — the  flooring  thereof  resting  on  the  piles  and  constructed 
heavy  oak  plank ;  that  the  track  is  made  of  Georgia  pine,  and  runs  1 
whole  length  of  the  ways,  each  track  being  about  14  inches  wide  a 
12  inches  high  from  the  floor;  that  there  are  two  iron  plates  on  I 
top  of  each  track,  running  its  whole  length,  five  inches  wide  apd  thr 
quarters  of  an  inch  thick,  and  four  inches  apart, — making  a  gro( 
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or  the  shoulder  of  each  roller  to  fit  in;  that  on  these  traoks  are  a 
eries  of  rollers  set  in  a  roller-box  each  one  being  19  inches  long,  and 
o  cat  as  to  have  a  journal  2  inches  long  at  each  end,  which  is  set 
Q  holes  in  the  roller-boxes;  that  on  the  roUerrboxes  rests  a  cradle, 
rith  beel-bloeks  and  bilge-blooks,  capable  of  remoral  and  snbstitu- 
ion  at  pleasure,  on  ^hich  a  ship  can  be  conducted  from  the  water 
0  the  shore;  that  a  sheave  is  fastened  to  the  flooring  of  the  ground- 
>'ays  under  water  near  the  lower  end;  tbat  an  iron  cable  is  attached 
.t  pleasure  to  the  in-shore  end  of  the  cradle  and  carried  up  to  a  pulley 
n  the  shore,  and  then  passed  back  around  the  pulley,  under  the  wa> 
er,  to  the  said  sheave  on  the  floor  of  the  ground- ways;  that  said  cra- 
le  sits  upon  the  rollers  by  its  own  weight,  and  can  be  moved  back  and 
orth  at  the  will  of  the  engineer;  that  the  roller-boxes  with  the  rollers 
est  upon  the  ground-ways  by  their  own  weight,  and  move  backwards 
,nd  forwards  with  the  cradle,  but  at  a  rate  of  only  one-half  as  fast; 
hat  the  gronnd-ways,  with  the  exception  of  one  end,  are  under  tide- 
rater,  and'the  cradle,  roller-boxes,  and  rollers  traverse  and  move  from 
he  extreme  lower  end  of  the  ground- ways  up  through  the  water  until 
hey  reach  the  shore,  and  that  the  whole  railway  is  so  arranged  that 
he  roller-boxes,  with  the  rollers  and  cradle  thereon,  can  be  let  down 
nto  and  under  the  water  in  the  bed  of  the  bay,  and  while  there  a 
easel  can  be  floated  on  the  cradle,  and  placed  in  position,  by  means 
)f  the  keel  and  bilge-blocks,  and  pulled  to  the  shore  by  the  chain  cable 
kbove  referred  to. 

After  such  description  of  the  railway  mechanism,  the  libel  proceeds 
0  state  the  tort  for  which  the  suit  is  brought,  as  follows :  That  on  the 
ivening  of  July  22, 1884,  the  steam-ship  Prof.  Morse  came  to  the  dock 
if  the  libelants  for  the  purpose  of  being  hauled  out  on  said  railway 
o  be  repaired,  and  lay  along-side  of  a  pier  on  the  north  side  of  the 
rays,  between  the  ways  and  the  pier,  and  was  made  fast  by  lines  in 
he  following  manner :  one  line  from  her  bow  to  a  pile ;  another  line 
rom  the  foremost  chains  to  another  pile,  and  a  spring  line  from  the 
ifter-part  of  the  vessel  to  a  pier.  Tbat  in  the  water,  at  some  dis- 
ance  north  of  the  steam-ship,  was  a  buoy  attached  to  an  anchor,  which 
ras  used  by  the  libelants  to  mark  a  distance  from  the  location  of  the 
pays,  and  to  this  anchor  she  made  fast  another  line  from  the  aft- 
Tpart  of  the  vessel;  that  this  was  done  between  6  and  7  o'clock 
n  the  evening,  when  the  libelant  John  J.  Lawler  and  His  brother 
fames  were  there,  who  at  once  remonstrated  with  the  captain  against 
naking  fast  to  said  buoy  or  anchor,  and  told  him  that  the  anchor 
iras  not  put  there  for  any  such  purpc^e,  but  merely  for  marking  an 
idjusting  point  for  a  vessel  on  the  ways,  and  that  if  any  of  his  lines 
carted,  the  steamer  would  drift  and  drag  said  anchor  attached  to  the 
)uoy  down  to  and  under  the  ways,  and  destroy  them.  That  notwith- 
itanding  this  protestation  the  captain  persisted  in  making  fast  to  said 
)uoy.  That  at  half-past  11  o'clock  the  same  night  libelants  again 
vent  to  the  steam-ship,  and  urged  the  master  to  remove  the  line  from 
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the  buoy,  offered  to  furnish  liim  with  a  hawser,  and  showed  him  h 
he  could  fasten  to  the  pier  in  such  a  way  as  to  be  safe ;  but  the  m 
ter  declined  to  accept  the  hawser,  and  refused  to  remove  the  1 
from  the  buoy,  or  to  make  fast  in  any  other  way.  That  libela 
went  there  the  next  morning,  and  found  that  the  vesBet  had  drif 
considerably  to  the  south,  and  was  lying  in  a  quartering  position,  v 
her  stern  over  the  water,  under  which  the  gronnd-ways  were  local 
and  the  buoy  was  on  the  south  side  of  the  yessel,  over  the  grou 
ways.  That  before  libelants  undertook  to  haul  out  the  steam-ship,  t] 
inquired  of  the  master  whether  the  anchor  of  the  bnoy  had  dragj 
to  the  ground-ways,  and  stated  that  if  it  bad,  it  would  be  uns 
to  haul  oat  the  vessel,  as  the  ground-ways  were  probably  injured 
the  dragging  of  the  anchor,  and  that  the  captain  assured  the  libela 
that  the  anchor  had  not  touched  or  injured  the  ground-ways.  T 
thereupon  the  cradle  and  roller-boxes  were  put  in  position  under 
vessel,  which  was  floated  npon  them ;  the  keel-blocks  and  bilge-blo 
arranged,  the  engine  started,  and  the  cradle  and  rollei^,  with  the  \ 
sel  thereon,  began  the  journey  towards  the  shore;  that  when 
prow  was  six  or  seven  feet  out  of  the  water,  and  the  stem  was  dri 
ing  about  three  feet  of  water,  the  vessel  suddenly  keeled  over  at 
prow  towards  the  north,  and  carried  away  the  roller-boxes,  and 
tracks  of  the  ground-ways,  and  bent  the  same  out  of  plumb,  so  tba 
was  impossible  to  move  the  rollers,  cradle,  or  vessel  either  towa 
the  shore  or  the  water,  and  the  whole  usefulness  of  the  machine  i 
destroyed.  That  it  required  large  expense,  and  18  days  of  hard  lat 
to  get  the  steam-ship  off  the  railway.  That  the  railway  was  damaj 
to  the  amount  of  $6,500;  that  the  costs  of  removing  the  vessel 
ceeded  $2,000 ;  that  libelants  should  be  paid  demurrage  at  the  i 
of  $80  a  day  for  at  least  120  days;  and  that  all  of  said  damage  ^ 
caused  by  the  perverseness,  negligence,  and  want  of  skill  and  g< 
management  of  the  captain  and  crew  of  the  said  steam-ship,  and  : 
from  any  want  of  care  and  diligence  on  the  part  of  the  libelants. 

From  this  description  of  the  structure  it  can  hardly  be  donb 
that  it  was  not,  in  any  proper  sense,  a  craft  or  vessel  intended  to  fl 
on  the  water.  The  upper  end  was  securely  fastened  -to  the  land 
as  much  so  as  a  wharf  built  out  into  the  stream, — and  its  charac 
is  not  changed  because  the  ways  ran  down  below  the  ebb  and  flo'n 
the  tide,  to  facilitate  the  transfer  of  vessels  from  the  water  to 
shore.  The  Maud  Webstery  8  Ben.  .547,  was  a  stronger  case  for 
libelants;  but  in  that  case  Judge  Blatghford,  after  argument  ( 
reargnraent,  dismissed  the  libel  for  the  want  of  jurisdiction.  1 
libel  was  there  filed  against  a  schooner  for  injuries  to  a  derrick  i 
tackle  which  libelant  had  erected  in  Long  Island  sound,  to  be  u 
in  the  construction  of  a  pier  for  a  government  light-house.  He  1 
built  a  circle  of  rip-rap  about  70  feet  in  diameter.  The  interior  i 
open  down  through  the  water  to  the  soil  at  the  bottom  of  the  sea, 
cept  wiiere  a  ring  of  stone  was  built  up  to  a  line  above  the  surface 
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le  water.  At  low  water  men  could  stand  on  the  bottom  ineid©  of 
16  ring.  A  temporary  derrick  was  erected,  consisting  of  an  uprigbt, 
16  lowor  extremity  of  which  rested  on  the  soil  inside  of  the  rip-rap, 
nd  the  upright  rose  through  the  water  and  was  steadied  above  by  four 
ire  guys,  which  were  extended  to  a  distance,  and  were  anchored  to 
16  soil  at  the  bottom  of  the  water  outside  of  the  rip-rap.  The  injury 
'as  caused  by  the  schooner  striking  one  of  these  guys.  It  was  urged 
lat  the  place  where  the  accident  occurred  was  ou  the  high  seas,  and 
ot  within  the  limits  of  any  state,  and  was  therefore  not  on  the  landj 
tiat  as  it  occurred  in  the  midst  of  the  water,  it  should  be  considered 
s  having  happened  upon  the  water;  that  the  derrick  was  only  there 
amporarily,  and  was  resting  on  the  bottom  of  the  high  seas;  that 
uch  bottom  was  not  land;  and  that  the  property  injured  should  be 
Bgarded  as  personal  property  upon  the  water.  Judge  Blatchfdbd, 
1  his  second  opinion,  after  the  reargument,  said,  page  565 : 
"I  cannot  regard  the  injury  to  the  libelant's  property  as  having  occurred 
n  the  water  in  the  sense  of  the  decisions  above  cited,  although,  in  one  sense, 
I  occurred  in  the  water,  because  it  occurred  at  a  place  in  the  midst  of  or  sur- 
)unded  by  the  waters.  The  property  was  not  in  use  for  purposes  of  navi- 
ation,  and  was  none  of  it  afloat,  and  was  all  of  it  supported  by  direct  press- 
re  on  the  soil  of  the  earth." 

The  only  case  which  seems  to  conflict  with  this  view  is  the  able  and 
iscriminating  opinion  of  Judge  Love  in  The  Arkansas,  IT  Fed.  Bep. 
SB.  Although  not  necessary  for  the  decision  of  the  case  before  him, 
6  distinctly  holds  that  where  a  structure,  whether  solid  or  floating, 
I  lawfully  erected  in  the  navigable  bed  ot  a  river,  and  is  injured  by 

collision  caused  by  the  negligent  management  of  a  vessel,  the  owner 
f  such  structure  may  proceed  in  an  admiralty  court  by  action  in 
ersonam  against  the  owner  of  the  vessel,  or  in  rem  against  the  vessel 
self.  However  much  I  might  be  inclined,  if  the  question  wove  an 
pen  one,  to  follow  this  obiter  dictum  of  the  learned  judge,  I  am  con- 
trained,  by  the  authority  of  The  Plymouth,  3  Wall.  20,  to  hold,  in  the 
resent  case,  that  the  libelants  have  mistaken  their  court,  and  that 
le  remedy  for  the  injury  complained  of  ia  to  be  found  only  in  the 
oarta  of  common  law.    The  libel  must  be  dismissed. 


i 

I 


'9! 


Tee  Albbbta. 
{DMrtet  Court,  IS.  D.  Miehijian.   February  23,  1885.) 

COLltiaiOK — NeOLIOBNCB — EviDEriCE. 

Id  attempting  to  gather  the  actual  faotq  of  a  collision  from  the  contrndirf  ory 
testimony  of  witneasea,  the  foilowinff  rules  of  construction  should  be  borue  in 
mind:  (1)  The  testimony  of  the  crew  of  each  vessel,  with  regard  to  her  course, 
and  tbe  various  orders  given  to  and  executed  by  the  wheelsman  and  engineer, 
should  be  credited  in  preference  to  tin;  testimony  of  an  equal  number  of  wit- 
nesses upon  aootber  vessel  rojuting  lo  her  movumentsas  they  appoarcdto  them; 
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{2}  tbc  probability  that  a  reisel,  bound  from  one  headlaod  to  aaother,  will 
the  usual  and  direct  course  between  them  is  so  strong  that  a  deviation 
such  course,  without  adequate  cause,  ought  to  be  established  by  the  clearcsl 
ponderaucc  of  evidence. 

2.  Bamb— Stkamehb'  Signals— Mdtuai.  Fault. 

Where  two  steamers  were  uavigatingthemost  frequented,  waters  of  Lak 
perior  by  night  and  in  adensc  fog, — onerunningat  the  rate  of  10  miles,  ani 
other  at  the  rate  of  6  miles,  per  hour,— and  each  heard  several  signals  fron 
other,  indicatiQg  that  they  were  approaching  eachotherupon  opposite  ore 
ing  courses,  and  a  collision  occurred  between  tfaem,  held,  that  both  wei 
fault  for  excessive  speed. 

8.  Same— I>UTV  to  Stop. 

Quare,  whether  it  was  not  thedutjof  both  steamers,  under  the  circumatai 
to  stop  their  engines  until  their  relative  positions  were  clearly  ascertained 
not  bound  to  stop,  it  was  at  least  incumbent  upon  them  to  proceed  at  the 
est  rate  of  speed  compatible  with  the  maintenaacd  of  steerage- way. 

la  Admiralty. 

On  libel  and  cross*libel  for'a  coUiBion  between  the  steam-barge  J 
M.  Osbom  and  the  Canadian  steam-ship  Alberta,  which  oocai 
about  half  past  9  o'clock  in  the  evening  of  July  27,  18S4,  from  ei 
to  ten  miles  to  the  northward  of  Whitefish  Point  light,  in  Lake  8t 
rior.  The  Osbom  was  bound  on  a  trip  from  Marquette,  in  the  s 
of  Michigan,  to  Ashtabula,  in  the  state  of  Ohio,  laden  with  a  earg 
1,120  tons  of  iron  ore,  and  had  in  tow,  with  the  usual  length  of  i 
line,  the  schooners  Thomas  Gawn  and  Gedrge  W.  Davis,  in  the  o] 
named,  both  laden  with  iron  ore. 

The  libel  averred  that  about  9  o'cfock  in  the  evening,  while  a  d( 
fog  was  prevailing,  and  the  Osbom  was  proceeding  at  a  low  ral 
speed,  blowing  her  steam-whistle,  at  intervals  not  exceeding  one  x 
ute,  and  observing  all  proper  precautions,  a  fog-signal  was  heard  f 
a  steamer,  which  proved  to  be  the  Alberta,  about  two  points  off  the 
boin'fj  starboard  bow;  "that  immediately  the  fog-signal  was  soue 
by  the  Osbom,  and  she  continued  her  course,  repeating  her  fog-sif 
at  proper  intervals;  that  while  thus  proceeding,  and  several  min 
after  the  first,  the  Osbom  heard  a  second  fog-signal  from  the  Albe 
which  seemed  to  come  from  a  point  still  broader  off  the  starboard  i 
of  the  Osborn,  whereupon  the  Osbom  starboarded  one  point, 
sounded  a  distinct  signal  of  two  blasts  of  her  whistle  to  indicate 
course  to  those  in  charge  of  the  Alberta,  and  continued  thereafte 
repeat  the  fog-signal ;  that  no  response  was  made  by  the  Alberti 
said  signal  of  two  blasts,  nor  did  the  Alberta'aound  her  fof?-signal 
cept  at  long  and  unusual  intervals;  that  the  Alberta's  fog-signal 
thereafter  sounded,  and  seemed  to  come  from  a  point  still  more 
the  starboard  side  of  the  Osborn,  and  the  latter  gave  a  distinct  sij 
of  two  blast  of  her  whistle,  and  continiied  her  fog-signals  as  befi 
that  no  response  was  made  by  the  Alberta,  but  the  Alberta,  hai 
proceeded  to  a  point  well  off  on  the  Osborn's  starboard  beam,  g 
an  imperfect,  muffled  sound  of  her  whistle,  and  suddenly  appec 
through  the  fog  close  at  hand ;  that  she  was  then  rapidly  swingin 
starboard  across  the  course  of  the  Osborn,  coming  at  a  very  high : 
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of  speed ;  and,  aitbongh  the  Osbom  Bounded  again  (be  signal  of  two 
blasts  of  her  whistle,  and  ordered  her  wheel  hard-a-starboard,  to  lessen, 
if  possible,  the  effects  of  the  collieion  whieh  was  then  inevitable," 
before  she  had  commenced  to  swing,  the  Alberta  strnek  ber  with  great 
force  on  the  starboard  side,  just  abaft  the  missen  rigging,  cutting  half 
way  through  her,  so  that,  in  consequence  of  her  injuries,  the  Osborn 
sank  in  about  five  minutes,  with  her  cargo,  and  with  three  of  hercrew 
and  a  passenger  of  tbe  Alberta,  who  was  then  on  the  Osborn,  all  of 
whom  lost  their  lives. 

The  Alberta  was  bound  on  a  voyf^  from  Owen  sonnd,  on  Geoi^ian 
bay,  to  Fort  Arthur,  on  the  north  shore  of  Lake  Saperior,  laden  with 
passengers  and  a  cargo  of  general  merchandise.  The  ease  on  her 
behalf,  as  set  forth  in  the  oross<libel,  was  that  when  some  five  or  six 
miles  to  the  northward  and  eastward  of  Whitefisfa  point,  and  while 
she  was  proceeding  slowly,  and  at  about  the  hour  of  10 : 15  p.  u.,  there 
being  a  fc^  upon  the  water,  and  whil«  she  was  sounding  her  proper 
fc^-signals,  the  fog-whistle  of  another  vessel  was  heard  well  off  the 
port  bow,  and  apparently  at  some  distance;  that  in  some  four  or  five 
minutes  afterwards  the  whistles  were  again  heard,  and  also  other 
whistles  were  heard  apparently  from  another  vessel.  Both  whistles 
were  from  vessels  ahead,  and  apparently  well  ofif  to  port ;  tbat  the 
Alberta  was  then,  and  for  some  time  previously  had  been,  running 
under  a  check  in  consequence  of  the  fog,  but  on  hearing  the  said 
whistles  she  immediately  slowed  down  to  not  more  than  half  speed, 
and  was  kept  steadily  and  carefully  on  her  course,  her  fog-signals 
continually  sounding,  and  while  she  was  so  running  the  fog-signals 
were  again  heard,  and  broader  ofif  the  port  bow;  A^in,  in  three  or 
four  minutes,  the  whistles  were  heard,  and  almost  instantly  there- 
after the  head-light  and  the  starboard  side-light  of  a  vessel,  which 
proved  to  bo  the  barge  Osborn,  were  made  near  by,  beading  across 
the  bows  of  the  Alberta  to  starboard;  that  the  engine  of  the  Alberta 
was  immediately  reversed  at  full  speed,  but  so  short  was  the  time  and 
distance  that  the  collision  with  the  barge  was  then  inevitable,  and 
soon  afterwards  occurred,  tbe  Alberta  striking  tbe  Osborn  on  her  star- 
board side,  well  aft  by  tbe  mizzen  rigging,  at  something  less  than  a 
right  an^,  etc. 

H.  H.  Swan  and  Ti.  D.  Ooulder,  for  libelant. 

W.  A,  Moore  and  F.  H.  Canjieli  d:  Cramer ,  for  oross-libelant. 

Brown,  J.  This  ooUision  was  evidently  caused  by  a  misapprehen- 
sion upon  the  part  of  tbe  officers  of  each  vessel  with  regard  to  the 
coarse  of  the  other.  The  officers  of  the  Osborn,  as  well  as  those  of 
hw  flcfaooners  in  tow,  and  tbe  officers  of  the  steam-barge  Hecla,  which 
was  following  behind  her,  heard,  or  thought  they  heard,  the  first  whistle 
of  the  Alberta,  from  one  to  two  points  ofif  their  starboard  bow,  the 
second  and  third  whistles  still  broader  ofif,  and  tbe  last  one,  an  im- 
perfect, muffled  sound,  well  upon  the  Osbom's  starboard  beam.  These 
signals  indicated  to  them  that  the  Alberta  was  on  a  snbstantially  par- 
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allel  and  opposite  course,  and  would  pass  safely  ap  the  lake  on.tfa 
starboard  hand.  This  theory,  however,  cannot  be  true,  unless 
reject  entirely  the  testimony  of  the  officers  and  wheelsman  of  the  j 
berta,  and  believe  that  she  was  at  least  three  points  off  her  proj 
course,  and  bound  to  some  port  on  the  south  shore  of  the  lake  inste 
of  to  Fort  Arthur,  upon  the  north  shore.  Upon  the  other  hand,  t 
officers  of  the  Alberta  heard  the  whistles  of  the  Osbora  apparently 
their  port  bow»  and  were  so  fully  satisfied  that  each  successive  whis 
was  broader  off  the  port  side,  that,  as  Gapt.  Anderson  expressed 
"he  expected  to  hear  the  next  whistle  abaft  his  beam."  Yet  the  ft 
is  not  disputed  that  the  Osborn  was  actually  crossing  his  bow,  but 
was  learned  too  late  to  avoid  the  disaster.  Without  expressing  a  c 
cided  opinion  upon  the  trustworthiness  of  the  expert  testimony,  wfai 
tended  to  show  that  a  practiced  ear  can  determine  within  a  point  t 
bearing  of  a  whistle  in  a  fog,  the  facts  of  this  case  demonstrate  tb 
this  is  a  very  uncertain  method  of  ascertaining  the  course  of  an  a 
proaching  vessel,  when  the  hearer  is  himself  upon  another  vessel  mc 
ing  rapidly  in  a  different  direction. 

In  attempting  to  gather  the  actual  facts  of  a  collision  from  the  co 
tradictory  testimony  of  witnesses  it  should  be  borne  in  mind:  ( 
That  the  testimony  of  the  crew  of  each  vessel,  with  regard  to  h 
course  and  the  various  orders  given  to  and  executed  by  the  wbee' 
man  and  engineer,  should  be  credited  in  preference  to  the  testimoi 
of  an  equal  number  of  witnesses  upon  another  vessel  relating  to  h 
movements,  as  they  appeared  to  them.  (2)  That  the  probability  tb 
a  vessel,  bound  from  one  headland  to  another,  will  take  the  usual  ai 
direct  course  between  them  is  so  strong  that  a  deviation  from  such 
course,  without'^adequate  cause,  ought  to  be  established  by  the  ole« 
est  preponderance  of  testimony.  Gauged  by  these  rules,  the  an^ 
at  which  these  vessels  approached  each  other  is  readily  ascertaine 
The  proper  course  from  Marquette  to  Whitefisb  point  is  E.  ^  N.,  b 
on  account  of  the  fog  that  Evening,  and  to  give  the  headland  a  wid 
berth,  the  Osbom  deviated  half  a  point  to  the  northward,  making  b 
actual  course,  as  sworn  to  by  her  officers  and  wheelsman,  £.  by  '. 
Upon  the  other  hand,  the  compass  course  from  Whitefisb  point 
Fort  Arthur  is  N.  W.  by  W.  ^  W.,  but  to  keep  clear  of  vessels  coi 
ing  down  the  lake,  Gapt.  Anderson  ordered  his  wheelsman  to  pars 
a  course  N.  W.  ^  W.  for  one  hour  after  passing  Whitefisb  Point  Ugl 
I  have  no  doubt  the  collision  occurred  at  or  very  near  the  interseeti* 
of  these  courses.  As  the  two  steamers  were  meeting  at  an  angle 
only  four  and 'a  half  points,  and  the  Alberta  struck  the  Osborn  at  ] 
angle  of  one  point  greater  or  less  than  a  right  angle,  (and  whether 
was  greater  or  Iras,  the  evidence  is  conflicting,)  tbere  is  a  differen 
of  from  three  and  a  half  to  five  and  a  half  points  to  be  accounted  f( 
That  the  Osborn  starboarded  one  point  just  before  the  collision 
averred  iu  her  libel,  and  proved  by  her  testimony ;  and  I  have  a  stroi 
impression  that  the  Alberta,  at  about  the  same  time,  ported  her  whc 
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two  or  ibree  points  to  give  the  Osboni  a  wider  berth.  It  is  true,  her 
officers  made  no  mention  of  this,  but  it  is  indicated  by  the  angle  at 
which  the  vessels  oame  in  contact,  and  also  by  the  testimony  of  the 
Osborn's  crew  that  the  Alberta  seemed  to  be  approaching  them  upon 
a  swing  to  starboard.  The  testimony  of  the  Osbom's  crew,  the  shape 
of  the  cat,  the  appearance  of  the  Alberta's  bow  as  she  lay  in  the  dry- 
dock  after  the  coflision,  and  the  fact  that  the  Osboru's  line  was  snapped 
by  the  collision,  all  indicate  that  the  blow  was  deUvered  from  behind 
rather  than  from  forward,  and  sach  I  am  inclined  to  think  was  the 
fact,  although  there  is  considerable  testimony  to  ttie  contrary. 

If  the  Alberta  did  port  in  ignorance  of  the  actual  position  and  coarse 
of  the  Osborn,  it  was  a  fault  for  which  she  ought  to,  be  condemned. 
It  is  one  of  the  elementary  rules  of  navigation  that  a  vessel  ought 
never  to  alter  her  helm  in  ignorance  of  the  position  and  course  of  an 
approaching  vessel.  It  is  true  that  by  such  change  she  may  escape 
a  collision,  but  the  chances  are  equal  that  she  will  bring  it  about. 
Instead  of  experimenting,  it  is  her  duty  to  stop,  and  sometimes  to  re- 
verse. Tke  Jamea  WaU,  3  W.  Bob.  270,  277;  The  Bougainville,  L. 
R.  5  P.  C.  316;  Tke  Franconia,  4  Ben.  181.  185;  Tlte  Shakespeare, 
4  Ben.  138;  Tke  Lorne,  2  Stuart,  Vice  Adm.  177;  The  Scotia,  5 
Blatchf.  227.  I  do  not  find  it  necessary,  however,  to  express  a  de-' 
cided  opinion  as  to  the  guilt  of  the  Alberta  in  this  particular,  since 
she  was  so  dearly  at  fault  for  maintaining  an  excessive  speed  that 
her  case  is  hardly  snBoeptible  of  argament.  She  was  navigating  the 
most  frequented  waters  of  Lake  Superior.  Almost  the  entire  com-< 
merce  of  the  lake  takes  its  course  to  or  from  Wfaitefish  Point  light. 
It  was  night,  and  there  was  a  fog  prevailing  so  dense  that  the  head- 
light of  a  vessel  oould  be  but  dimly  seen  at  a  distance  of  600  feet. 
The  fog-signals  of  at  least  two  steamers  were  in  plain  hearing,  and 
bearing  somewhat  ahead.  These  signals  indicated,  in  language  well 
understood  on  the  lake,  that  both  steamers  were  incumbered  by  tows. 
All  her  sorronndings  called  for  the  utmost  caution;  yet  she  was  pro- 
ceeding at  such  a  speed  that  the  force  of  the  ecdlision  drove  her  stem 
about  half  way  through  the  Osborn,  making  a  wedge-shaped  hole  16 
feet  in  depth,  by  12  feet  in  width.  Under  these  circumstances  it  is 
useless  to  argne  that  the  testimony  of  the  master  and  engineer  of  the 
Alberta  shorn  that  she  wm  proceeding  under  a  slow  cheek.  The  wound 
itself  is  the  one  fact  which  ontweigbs  all  the  other  evidence.  It  can- 
not be  argued  or  explained  away.  I  am  satisfied  from  the  testimony 
of  the  experts  as  to  the  weight  and  momentum  of  the  respective  ves- 
sels  that  she  must  have  been  proceeding  at  a  speed  of  at  least  10 
miles  an  hour.  It  is  hardly  necessary  to  say  that  this  is  not  the  mod- 
erate rate  of  speed  which  the  rule  requires. 

There  was  an  equal  obligation  on  the  part  of  the  Osborn  to  maiataid 
a  moderate  rate  of  speed.  She  was  not  only  encompassed  by  similar 
perils,  and  warned  by  like  signals  of  the  approach  of  another  steamer, 
bnt  these  signals  indicated  that  the  Alberta  was  upon  her  starboard 
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howy.  and  hence  that  if  the  two  steamers  should  tarn  ont  to  be  upon 
crossing  courses,  It  would  be  incumbent  upon  her,  under  the  nine- 
teeth  rule,  to  avoid  the  Alberta  from  the  moment  she  became  visible, 
except,  perhaps,  so  far  as  this  obligation  might  be  modified  by  the 
fact  that  the  Osborn  had  two  vessels  in  tow.  It  is  true  that  she  as- 
sumed that  the  Alberta  was  upon  a  course  substantially  parallel  to 
her  own,  but  she  had  no  right  to  act  upon  such  an  assumption  in  dis- 
regard of  the  settled  rules  of  navigation,  or  to  the  extent  she  might 
have  done  had  the  Alberta  been  vieible  and  exhibiting  her  green  light. 
Her  running  time  from  Marquette  shows  her  general  speed  that  day 
to  have  been  about  seven  miles  per  hour.  No  order  was  given  to  run 
under  a  check  when  the  fog  arose  or  when  the  signals  were  first 
heard;  and  the  only  evidence  that  she  was  not  proceeding  at  her 
usual  rate  is  contained  in  the  statements  of  the  master  and  engineer, 
that  the  latter  was  instructed  to  let  his  fires  run  down  a  little,  as  they 
would  necessarily  be  delayed  until  daylight  in  Waiska  bay.  This 
probably  reduced  her  speed  from  one  to  two  miles  an  hour,  so  that 
we  are  safe  in  assuming  that  she  must  have  been  running  at  from  five 
to  six  miles  per  hour.  A  like  rate  of  speed  was  condemned  in  the  case 
of  The  Colorado,  91  U.  ti.  692,  in  which  the  supreme  court  adopted 
the  language  used  by  the  privy  council  in  the  case  of  The  Batavier^ 
9  Moore,  F.  G.  286.  Indeed,  the  law  seems  to  be  now  well  settled 
that  that  is  only  a  moderate  rate  of  speed  which  will  enable  a  steamer 
to  be  kept  under  ready  control,  and  to  be  stopped  in  time  to  prevent 
a  collision  with  other  vessels,  provided  such  vessels  themselves  make 
use  of  proper  signals  to  notify  other  vessels  of  their  proximity.  The 
Western  Metropolis,  7  Blatchf.  214;  The  D.S.  Gregory,  2  Ben.  166; 
The  Louisiana,  2  Ben,  371 ;  The  Monticello,  1  Holmes,  7.  At  first 
blush,  I  had  some  doubt  whether  the  fault  of  the  Osborn  in  this  par- 
ticular could  be  said  to  have  contributed  to  the  collision.  The  pre- 
sumption is  that  it  did.  It  is  true  that  the  blow  was  delivered  by 
the  Alberta,  but  this  was  a  mere  accident.  If  both  were  running  at 
an  excessive  speed,  the  speed  of  both  must  have  ooutributed  to  the 
collision,  since  if  either  had  been  proceeding  at  a  lower  rate  the  col- 
lision in  all  probability  would  not  have  oocnrmt  While  I  should  be 
nnwilling  to  say  that  rule  21  absolutely  demands  a  moderation  of 
speed  at  all  times  and  under  all  circumstances  whenever  a  fog  arises, 
the  obligati<m  unquestionably  attaches  whenever  the  signals  of  an  ap- 
proaching vessel  are  heard  from  a  point  where,  whatever  the  course 
of  such  vessel  may  be,  there  is  atty  risk  of  collision.  It  is  possible 
that  the  fact  that  the  Osborn  had  two  vessels  in  tow  might  have  re- 
lieved her  of  the  duty  of  giving  way  to  the  Alberta,  but  it  certainly 
did  not  relieve  her  o£  the  necessity  of  so  moderating  her  speed  as  to 
keep  herself  under  complete  control.  I  think  she  must  be  adjudged 
guilty  of  contributory  negligence  in  this  particular. 

Indeed,  I  am  strongly  inclined  to  think  that  both  these  vessels  were  , 
in  fault  for  not  stopping  altc^ether  and  drifting  until  their  respect- 
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ve  signals  indicated  clearly  that  they  had  passed  each  other,  la 
he  recent  case  oi^ke  John  Mclntyre,  5  Asp.  Mar.  L.  C.  278,  it  vaB 
leld  by  the  English  coart  of  appeal  that  where  the  officers  of  a  steam- 
ihip,  in  a  dense  fog,  hear  the  whistles  of  another  vessel  more  than 
>Dce  on  either  bow,  and  in  the  vicinity,  from  such  a  direction  as  to 
ndicate  that  the  other  vessel  is  nearing  them,  it  is  their  duty  at  once 
o  stop  and  reverse  her  engines,  so  as  to  bring  their  vessel  to  a  stand- 
ttill  in  the  water.  This  was  a  collision  between  the  ^team-ships 
tfobica  and  John  Mclntyre,  in  the  North  sea.  The  Slonica  was  con- 
:eded  to  have  been  in  fault.  It  was  alleged  on  behalf  of  the  Mclntyre 
hat  the  whistle  of  the  Monica  was  heard  about  four  points  on  the 
}ort  bow,  and  then  heard  twice  again,  and  thereupon  the  engines  of 
he  Mclntyre  were  reversed  fall  speed  astern.  The  court  found  that 
bis  was  not  done  with  sufficient  promptness,  and  that,  from  the  ohar- 
icter  of  the  blow  delivered  by  her,  the  Mclntyre  must  have  been  going 
it  a  considerable  rate  of  speed  at  the  moment  of  collision.  The  court 
leld  it  to  have  been  the  duty  of  the  Mclntyre,  tinder  the  ciroum- 
itances,  not  merely  to  slacken  her  speed,  bat  also  to  stop  and  reverse. 
n  delivering  the  judgment  of  the  court,  the  master  of  the  rolls  ob- 
lerved : 

"If  a  steamer  in  a  thick  fog — so  thick  that  she  can  hardly  see  before  her — 
lears  another  vessel  in  her  neighborhood  on  either  bow,  not  being  able  to  see 
ler,  and  she  herself  not  going  at  her  slowest  pace,  the  question  is  whether, 
inder  those  circumfttances,  the  officer  in  charge  of  the  steamer  ought  not  to 
onclude  that  it  is  necessary,  in  order  to  avoid  risk  of  collision,  that  he  should 
top  and  reverse?  I  do  not  hesitate  to  lay  down  the  rule,  not  strictly  as  a 
aalter  of  law,  but  as  a  matter  of  conduct,  that  the  moment  such  eircum- 
tances  as  these  happen,  it  is  necessary,  under  the  article,  to  stop  and  reverse. 
'  *  *  However  difficult  it  may  be  for  persons  in  command  of  steamers  to 
Id  what  the  Jaw  directs,  in  my  opinion,  we  must  hold  strictly  that  in  a  dense 
og  the  moment  another  vessel  is  found  on  the  bow,  or  in  near  vicinity  on 
ither  bow,  and  she  herself  is  going  at  any  speed,  it  has  then  become  neces- 
ary,  under  the  eighteenth  rule,  not  merely  to  slacken  speed,  but  instantly  to 
top  and  reverse." 

In  this  case  the  court  appears  to  have  taken  a  decided  step  in  ad- 
Bnce  of  prior  decisions,  and  I  am  not  prepared  tu  say  that  the  rule 
herein  laid  down,  in  so  far  as  it  demands  not  only  a  stoppage,  but 
.  reversal  of  the  engines,  should  be  rigidly  applied  to  every  case  of 
teamers  meeting  under  the  circumstances  stated.  At  the  same  time, 
fc  seems  to  me  entirely  proper  and  reasonable  to  hold  that  when 
teamers  are  approaching  each  other  in  a  fog  so  dense  that  a  vessel 
an  be  seen  only  j*.  few  hundred  feet,  there  is  a  "risk  of  collision" 
rhich  makes  its  obligatory  upon  both  to  stop  their  engines  and  drift, 
intil  such  risk  is  determined. 

The  case  of  The  Mclntyre  differs  from  the  one  nnder  consideration, 
E  at  all,  only  in  the  fact  that  the  officers  of  the  Oabom  thought,  from 
he  signals  of  the  Alberta,  that  she  was  upon  an  opposite  and  paral- 
al  course  and  would  pass  in  safety.  This,  however,  was  a  mere  oon- 
Bcture.    The  officers  of  each  vessel  must  have  known  that  the  other 
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-was  upon  an  opposite  or  upon  a  orossix^  eourse,  and  that  there  wi 
risk  of  collision,  until  they  were  folly  assared  by  the  signals  th; 
each  was  astern  of  the  other.    So  long  as  there  was  any  doubt  upc 

this  subject;  so  long  as  the  whistles  of  the  other  continued  to  be  heaj 
forward  of  the  beam,  it  was  their  duty  to  act  upon  the  sappoeitic 
that  there  was  still  risk  of  collision,  under  the  twenty-first  rale.  Tl 
following  comments  of  the  court  in  the  Mclntyre  Case  are  pertinei 
in  this  connection : 

"It  was  the  whistle  of  the  other  vessel  which  told  hhu,  not  exactly  whe 
she  was,  but  about  where  she  was,  and  that  she  was  in  a  position  in  wbii 
he  could  not  consider  her  an  absolutely  safe  vessel  in  regard  to  him;  i.  e.,  1 
could  not  consider  that  he  had  passed  her  or  that  she  had  passed  him  eith 
ahead  or  astern.  While  he  was  not  at  once  bound  the  moment  he  heard  tl 
whistle,  wherever  it  might  be,  to  stop  and  reverse  his  engine;  but  liarii 
heai-d  the  first  whistle,  which  was  about  four  points  on  the  port  bow,  he  hea 
another  and  another  whistle;  and  I  cannot  help  thinking  that  the  e\iden 
shows  that  it  was  something  like  three  or  four  whistles  that  he  heard." 

Now,  without  expressing  a  decided  opinion  in  this  case,  whethe 
under  the  ciroumstanoes,  it  was  the  duty  of  these  vessels  to  stop  an 
reverse,  I  am  clearly  of  the  opinion  that  it  was  incumbent  upon  thei 
either  to  stop,  or  to  proceed  at  the  lowest  rate  of  speed  compatib 
with  the  maintenance  of  steerage.way. 

Neither  of  these  steamers  was  provided  with  such  a  lookout  as  tl 
exigencies  of  the  case  required.  Both  of  them  vere  under  charge  i 
the  master  and  second  mate,  who  stood  together,  on  the  bridge  in  tl 
one  case,  and  in  front  of  the  pilot-house  in  the  other.  Neither  vessi 
had  a  lookout  forward  or  aloft,  or  in  other  position  where  his  oppo: 
tunities  of  observation  were  better  than  those  of  the  officer  of  tl 
deck.  It  was  held  in  the  case  of  The  Colorado,  above  cited,  thi 
steamers,  while  navigating  in  dense  fogs,  should  carry  at  least  t« 
lookouts,  and  if  there  had  been  any  evidence  that  a  want  of  this  pn 
caution  had  contributed  to  this  collision,  I  should  have  felt  boun 
to  condemn  the  steamers  for  this  omission.  But  as  each  appears  I 
have  discovered  the  other  as  soon  as  it  was  possible  to  do  so,  I  am  m 
prepared  to  say  that  either  should  be  condemned  on  that  account. 

A  decree  will  be  entered  adjudging  both  vessels  in  fault  for  oxces) 
ive  speed,  dividing  the  damages,  and  referring  the  case  to  a  commii 
aioner  to  assess  and  report  the  same. 


TBB  ALRH. 


815 


Thb  Alpin.    (Nine  Gases.) 

{DiUriet  Covrt,  E.  D.  Nero  York.   December  30,  1884.) 

1.  STKANBina  OV  VKBaBI.— NoN-PrODCOTIOH  op  WiTNKHaEB— PBESOMPTrON. 

The  Bteam-ship  A.,  wbilu  on  a  voyage  from  Inagua,  Bahama  iBlands,  to  New 
Yoik,  wu  stranded  on  the  coast  of  Maryland.  In  Mtiona  brought  oo  her  bills  of 
lading  to  recover  for  the  loss  and  damage  to  cargo  resulting,  held,  that  the  non- 
production,  without  auflacient  excuse,  of  any  one  of  the  numerous  persona  who 
were  on  board  as  crew  and  passengers  at  the  time  of  the  stranding,  as  witnegees, 
to  explain  tlie  circumstances  of  the  stranding.exce^t  the  chief  engineer,  who 
was  l^low  at  the  time,  warrants  a  presumption  that,  if  tbey  had  been  produced, 
they  would  have  shown  the'atrandlng  to  nave  been  the  reanlt  of  negligence  in 
the  navigation  of  the  ship. 

2.  Sakb— Nmuobst  NATiGATuni— PAnxma  to  Somro. 

tbaX  when  It  appeared  that  on  January  19th  the  master  supposed  himself  to 
be  in  latitude  36  deg.  40  min..  loogltude  74  deg.  10  mln. ,  and  the  next  day,  at 
1 :25  A.  M.,  was  on  a  bar  four  miles  uorth  of  Qreen  Run  iulet,  the  weather  be- 
ing thick,  and  no  explanation  was  given  of  the  vessel's  course  meantime,  hddf 
that  if  her  course  was  directly  between  those  two  points,  it  was  clearly  negU- 
gence;  and  that  if  the  master  supposed  himself  on  the  19th  to  be  in  that  lati- 
tude and  longitude.  It  was  his  duty  to  verify  his  supposition  by  sounding ;  and 
that  Che  fsHnre  of  the  ship  to  deliver  her  cargo  was  caused  by  this  negligeace. 

8.  Lbx  Loci  CoNTBAonn. 

Where  the  lex  loci  eontraetut  Is  neither  pleaded  nor  proven,  it  is  presumed  to 
be  the  same  as  the  law  of  the  United  States. 

4.  ATERAOB  ADJUBTlCKirr — ^Arbitratiom. 

The  making  of  an  average  statement  by  average  adjusters  Is  not  an  awurd 
by  arbitrators. 

In  Admiralty. 

Scudder  A  Carter  (Lewis  Cast  Ledyard)  and  Sidney  Ckuhbf  for  libel- 
ants. 

Wheeler  dt  Souther,  (Everett  P,  Wheeler,)  for  claimants. 

Benedict,  J.  These  actions,  tried  together,  are  broaffht  upon  bills 
of  lading  to  recover  damages  for  the  failure  to  deliver,  in  like  good 
order,  at  the  port  of  New  York,  cargo,  in  the  bills  of  lading  mentioned, 
shipped  on  board  the  steam-ship  Alpin.  On  January  15,  1883,  the 
steamer  above  mentioned,  bound  for  New  York,  left  the  port  of  Ina- 
gua, having  on  board  a  cargo  of  assorted  merchandise,  consisting  in 
large  part  of  coffee  and  hides.  On  the  morning  of  January  30, 1883, 
a  few  minutes  after  1  o'clock,  she  stranded  some  four  miles  north  of 
Green  Bun  inlet,  on  the  coast  of  Maryland,  upon  a  bar  running  along 
about  300  yards  from  the  beach.  As  soon  as  the  vessel  struck,  some 
cargo  was  thrown  overboard,  and  an  effort  to  work  the  vessel  off  the 
bar  by  running  her  engines  full  speed  astern  having  failed,  all  on  board 
left  her  and  went  on  shore.  The  following  night  the'  steamer  eame 
in  over  the  bar,  and  on  Sunday  morning  was  lying  in  an  easy  posi- 
tion, 80  high  up  on  the  beach  that  her  officers  walked  to  her,  and  her 
mails  were  landed  from  her  into  an  ox-cart  backed  up  to  her  side  for 
that  purpose.    On  Monday  an  agent  of  the  owners  arrived  and  took 
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charge  of  tlie  steamer  and  her  cargo.  The  sea  continuing  smooth 
under  liis  direction  all  tbe  cargo,  except  about  150  tone,  was  put  bve: 
the  side  and  carted  up  on  the  beach,  and  on  the  24th  the  steame: 
was  hauled  oflF  the  beach  by  tugs  and  proceeded  to  New  York.  Th 
loss  and  damage  to  the  cargo  amounted  to  $82,000.  The  value  o 
the  steamer  was  $4S,000. 

To  recover  for  the  loss  and  damage  to  the  portion  of  the  cargo  ownei 
by  the  above-named  libelants  these  actions  are  brought  upon  tbei 
several  bills  of  lading,  similar  in  legal  effect.  They  claim  to  recovei 
upon  two  grounds :  l-'iraf,  that  the  stranding  of  the  steamer  was  causet 
by  negligence  on  the  part  of  those  engaged  in  her  navigation;  second 
that  after  the  stranding,  unnecessary  loss  and  damage  to  their  mar 
chandise  was  caused  by  the  neglect  and  wrongful  conduct  of  the  agen 
of  tlie  owners,  under  whose  directions  the  cargo  was  taken  out  of  th( 
vessel,  after  she  had  grounded  on  the  beach. 

By  far  the  greatt^r  part  of  tbe  testimony  is  directed  to  the  action  oi 
this  agent  in  respect  to  the  cargo,  and  this  testimony  certainly  pre^ 
sents  some  remarlcable  facts.  But  I  find  it  unnecessary  to  considei 
that  branch  of  the  case  to  which  the  testimony  referred- to  applies 
for  the  reason  that  I  am  satisfied  that  it  is  my  duty  to  hold  the  vesse' 
liable  for  the  loss  and  damage  sustained  by  the  cargo  in  question 
upon  the  ground  that  the  stranding  of  tbe  steamer  was  caused  by  the 
negligence  of  those  at  the  time  in  control  of  her  navigation. 

The  contlition  of  the  testimony  upon  this  branch  of  the  case  is  ex- 
traordinary. On  tiie  voyage  in  question,  and  at  the  time  of  the  strand- 
ing, there  were  on  board  the  steamer,  officers  and  crew,  29  persons, 
besides  two  passengers.  Of  these,  the  chief  engineer,  who  was  below 
when  the  vessel  stranded,  is  the  only  witness  called  by  tbe  claimants; 
and  this,  notwithstanding  it  appears  that  the  captain  and  the  chiel 
oflicer  of  the  steamer  have  been  in  New  York,  and  in  commuaicatiop 
with  the  owners  since  the  commencement  of  these  actions.  The  onlj 
excuse  offered  for  this  important  omission  to  call  these  officers  to  ex- 
plain tiieir  navigation  of  the  steamer  is  that  the  libels  do  not  charge 
that  the  stranding  was  caused  by  negligence,  and  the  claimants  were 
therefore  justified  in  assuming  that  the  circumstances  attending  the 
stranding  would  not  be  the  subject  of  inquiry,  and  so  allowed  the  mas- 
ter and  crew  to  depart  without  taking  their  testimony.  But  the  claim- 
ants knew  that  the  stranding  of  their  vessel  was  to  be  their  defense ; 
and  their  course  in  relying  for  proof  of  the  stranding  upon  the  admis- 
sions in  the  libels  and  the  testimony  of  witnesses  who,  while  know- 
ing of  the  stranding,  could  not  know  bow  it  was  caused,  when  the 
testimony  of  those  who  would  be  the  natural  witnesses  to  prove  such 
a  defense  was  at  command,  indicates  the  existence  of  a  reason  other 
than  that  of  surprise  for  the  non-production  of  these  witnesses,  and 
warrants  a  presum])tion  that  if  the  officers  of  the  steamer  had  been 
called,  they  would  have  shown  the  stranding  to  have  been  the  result 
of  negligence  in  the  navigation  of  the  ship. 
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It  is  to  be  also  noticed  ihat  some  of  the  libels  do  not  admit  the 
stranding,  and  that  the  libels  in  which  a  stranding  is  admitted  couple 
the  admission  with  the  statement  that  it  arose  "from  oaases  to  your 
libelant  at  present  unknown, "  while  the  answers  deny  negligence. 
Moreover,  after  the  libelants'  testimony  showing  negligence  was  put 
in,  no  application  was  ever  made  for  time  to  procure  tbe  testimony 
of  the  officers  of  the  steamer.  Little  room  is  therefore  left  to  contend 
that  the  failure  to  produce  any  of  the  crew  of  the  steamer  is  to  be 
excused  on  tbe  ground  of  surprise. 

Tbe  inquiry  in  regard  to  the  cause  of  the  stranding  opens,  there- 
fore, with  the  presumption  that  the  testimony  of  the  officers  of  the 
steamer  would  show  that  the  stranding  was  caused  by  their  negli- 
gence, in  addition  to  which  there  are  facts  proved  from  which  negli- 
gence must  be  inferred  without  the  aid  of  this  presamption.  The 
captain's  protest  is  put  in  evidence  by  the  libelants,  and  manifestly 
contains  tbe  entries  in  the  steamer's  log-book  for  several  days  prior 
and  np  to  the  stranding.  The  log-book  itself,  although  called  for  by 
the  libelants,  is  not  produced,  but  it  was  conceded  that  the  protest 
showed  the  entries  in  the  log  on  the  days  mentioned. 

From  this  protest  it  appears  that  for  several  days  prior  to  the 
stranding  tbe  vessel  had  been  run  by  dead  reckoning ;  that  tbe  weather 
had  been  thick,  and,  for  some  hoars  before  the  stranding,  so  thick  that 
the  engines  were  slowed  and  the  whistles  blown;  and  that  at  no  time 
was  the  lead  thrown.  It  is  true,  the  protest  does  not  say  that  the 
lead  was  not  thrown,  but  it  omits  to  state  that  it  was  thrown,  and 
this  omission,  under  the  circumstances,  compels  the  inference  that 
'  it  was  not  thrown;  and  this  inference  is  confirmed  by  the  fact  that 
the  chief  engineer  does  not  state  tiiat  his  enginn  was  stopped  at  any 
time  until  the  stranding. 

The  protest  also  shows  ihat  on  the  nineteenth  of  Jannary  the  master 
supposed  his  position  to  be,  latitude  36  deg,  40  min.;  longitude  74 
deg.  10  min.  It  is  also  evident  that  some  time  before  the  stranding 
the  vessel  had  passed  out  of  the  Gulf  Stream.  In  regard  to  the  course 
upon  which  the  vessel  was  sailing  when  she  stranded,  or  indeed  at 
any  other  time,  there  is  no  testimony.  No  courses  whatever  are 
given  by  tbe  protest,  or  stated  by  the  chief  engineer.  According  to 
the  protest,  however,  on  January  19th,  the  vessel  was  in  latitude  30 
d^.  40  min.,  longitude  74  deg.  10  min.,  and  on  the  next  day  at  1 :  25 
A.  K.  she  was  on  a  bar  four  miles  north  of  Green  Bun  inlet.  If  a 
line  between  these  two  points  shows  the  coorss  of  the  steamer  at  the 
time  she  ran  ashore,  a  clear  case  of  negligence  is  made  out;  for  such 
a  course  was  directly  on  the  land,  and  to  hold  such  a  course  in  thick  ^ 
weather,  without  sounding,  until  the  vessel  stmck;  would  be  gross 
negUgMice. 

If,  then,  the  inquiry  were  rested  at  this  point,  I  know  not  that  the 
claimant  would  have  cause  to  complain ;  for,  according  to  the  protest,  . 
such  was  the  vessel's  course,  and  no  officer  of  tbe  steamer  is  called  to 
T.28F,no.l5 — 52 
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say  that  the  steamer  was  upon  a  di£Ferent  oourse,  or  that  she  was 
supposed  to  be  upon  a  different  course,  or  to  say  that  the  loca- 
tion of  the  vessel  on  January  19th,  as  given  by  the  log,  is  an  estimated 
position,  arrived  at  by  dead  reckoning,  and  not  the  actnal  position  of 
the  vessel  on  that  day. 

But,  giving  to  the  claimant  the  benefit  of  a  presumption  that  the 
master  would  not  knowingly  put  his  vessel  upon  such  a  course,  and 
considering  the  statements  of  the  protest  in  regard  to  the  weather, 
coupled  with  the  evidence  as  to  where  the  steamer  actually  struck  the 
shore,  to  be  sufficient  to  warrant  a  conclusion  that  the  vessel  was  sail- 
ing by  dead  reckoning,  and  that  the  location  of  the  vessel  on  the  19th, 
as  given  by  the  log,  represents  no  more  than  a  mistaken  conclusion 
of  the  master  that  such  was  his  position,  when,  in  fact,  be  was  close 
in  upon  the  coast;  still  it  must  he  held  that  the  oanse  of  the  strand- 
ing was  the  omission  to  throw  the  lead,  and  that  snoh  an  omission, 
under  the  circumstances,  was  negligence.  For  if  the  master,  on  the 
19th,  supposed  himself  to  be  in  the  locality  stated  in  his  protest,  and 
knew,  as  he  must  be  presumed  to  have  known,  that  he  had  already 
crossed  the  Gulf  Stream,  when  on  the  afternoon  of  the  19tb  tho  weather 
grew  80  thiok  as  to  make  it  prudent  to  alow  the  engines  and  blow  his 
whistle,  it  became  the  duty  of  the  master  to  verify  his  supposition  as 
to  his  location  by  sounding.  He  knew  land  was  under  his  lee.  He 
knew  that  the  wind,  as  it  was,  would  carry  him  towards  the  land. 
He  also  knew,  or  ought  to  have  known,  that  he  m^ht  be  under  the 
influence  of  a  current  running  towards  the  land.  Moreover,  the 
weather  was  thick,  and  he  knew  that  he  did  not  know  his  position, 
and  that  an  approach  to  the  land  would  be  indicated  by  the  sound- 
ings. Under  such  circumstances  common  prudence  required  him  to 
sound.  Had  he  observed  this  common  and,  under  the  cireamstances, 
necessary  precaution;  the  lead  would  have  informed  him  that  he  had 
been  mistaken  as  to  his  position,  and  was  sailing  close  to  the  lee 
sliore;  and  with  this  knowledge  he  could  have  prevented  the  accident 
that  shortly  occurred. 

It  is  said  that  the  master  was  not  bound  to  sound  because  he  had 
passed  Hatteras  50  miles  off,  and  on  that  course  soundings  would  be 
useless.  If  it  be  conceded  that  the  steamer  in  fact  passed  Hatteras 
50  miles  off,  it  is  not  seen  how  the  vessel  couid  have  stranded  where 
she  did  without  a  negligent  change  of  course.  But  the  truth  is  that  the 
steamer  did  not  pass  Hatteras  at  a  distance  of  50  miles,  and  instead 
of  being  well  off  shore  was  sailing  so  close  that  the  wind  and  sea  ear- 
ned her  sufficiently  to  leeward  to  bring  her  on  the  bar,  the  ques- 
tion, therefore,  is  not  whether  the  master  supposed,  from  his  dead 
reckoning,  that  he  was  at  a  safe  distance  from  the  land,  but  whether 
he  was  justified  in  proceeding,  in  thick  weather,  upon  that  supposi- 
tion alone,  with  means  at  hand  to  test  the  accuracy  of  his  supposition. 
I  think  he  was  not  justified,  and  was  Ruitty  of  n^igenoe  in  bo  doing. 

It  is  suggested  that  the  master  may  have  been  misled  in  regard 
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to  Hfl  poaiti<m  by  a  deviation  of  his  compass.  There  is  proof  that  no 
ordinary  deriation  of  the  compass  will  aoeount  for  the  stranding,  and 
there  is  no  evidence  of  any  deriation  whatever.  If  there  was  a  devi- 
ation of  the  compass,  it  would  have  been  easy  to  prove  it;  and  if  the 
master's  reliance  upon  his  compass  was  the  cause  of  the  stranding, 
that  too  migbt  have  been  easily  proved.  Surely  such  things  cannot 
be  presumed  in  the  absence  of  the  master's  testimony. 

The  eonclnsion  I  have  now  stated  is  supported  by  the  opinion  of 
several  master  mariners  of  large  experience  on  this  coast,  who  concur 
in  saying  that  it  was  negligence  in  this  master  not  to  use  his  lead  un- 
der the  circumstances  stated  in  his  protest.  .My  determination  upon 
this  branch  of  the  case,  therefore,  is  tlfat  the  failure  of  the  claimants 
to  deliver  the  libelants'  goods  was  caused  by  negligence  on  the  part  of 
those  navigating  the  steamer. 

I  pass  now  to  consider  the  position  taken  by  the  claimants  that  the 
libelants  cannot  recover  the  damage  resulting  from  this  negligence, 
because  liability  arisiiig  from  the  negligence  of  the  captain,  or  the 
agent  of  the  owner,  is  excepted  by  the  terms  of  the  bill  of  lading,  and 
that  this  exception  is  valid  according  to  the  law  of  the  place  where 
the  contracts  Were  made.  The  answex  to  this  position,  sufficient  for 
this  case,  is  that  the  lex  loci  contnictua  is  neither  pleaded  nor  proven; 
and  the  presamption  is  that  it  is  the  same  as  the  law  of  the  United 
States,  which  is  adverse  to  the  validity  of  such  an  exception  in  bills 
of  lading. 

Lastly  is  to  be  noticed  the  contention  of  the  claimants  that  the 
action  of  the  average  adjusters  in  making  up  an  average  statement, 
pursuant  to  average  bonds  executed  by  the  libelants,  was  an  award 
made  upon  a  submission  to  arbitrators,  and  finally  determined  the 
present  controversy.  This  contention  is  based  upon  what  appears 
to  me  to  be  a  novel  idea  respecting  the  effect  of  an  average  bond. 
No  case  is  cited  where  an  average  bond  has  been  treated  as  a  sub- 
mission  to  arbitration,  and  the  adjustment  as  the  award  of  arbi- 
trators; nor  am  I  able  to  discover  any  reason  for  giving  such  an  effect 
to  these  commercial  acts.  Average  bonds  and  average  adjustments 
are  not  new,  and  it  is  late  now  to  discover  that  the  adjustment  by  aver- 
age adjusters  is  an  award  by  arbitrators  pursuant  to  a  submission 
to  arbitrators,  and  conclasive  as  such  upon  all  who  have  signed  the 
average  bond.  In  my  opinion,  suci)  a  view  of  the  transaction  is 
wholly  untenable.  It  would  seem  to  be  contrary  to  the  decision  oE 
the  supreme  court  in  the  case  of  The  Niagara^  21  How.  9,  in  which 
the  answer  set  up  "an  agreement  not  only  to  share  the  damage,  but 
that  the  goods  should  be  charged  with,  and  pay  their  proportion  of, 
a  general  average  of  the  losses  thus  occasioned." 

The  views  I  have  already  expressed  render  it  unnecessary  to  con- 
sider the  interesting  question  whether  the  method  pursued  in  lighten- 
ing this  vessel  when  on  the  beach,  resulting,  as  it  did,  in  a  loss  of 
cargo  nearly  double  the  total  value  of  the  vessel,  was  justified  by  the 
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surrounding  circumstances.  Upon  that  qnestion,  therefore,  I  intimi 
no  opinion,  but  rest  my  deteimination  upon  the  ground  that  1 
stranding  of  the  vessel  was  caused  by  negligence  on  the  part  of  th( 
in  charge  of  the  vessel  at  the  time. 

Let  decrees  be  entered  in  favor  of  the  various  libelants,  with 
order  of  reference  to  ascertain  the  amount. 


The  Pebsian  Monjlboh.^ 
GoLDBurtH  V.  NoBTH  Gebmah  Llotd,  etc.*^ 

[Dittriet  Court,  E.  D.  NetD  York.    Seplember  17,  1884.) 

Saltaqe— Owner  of  Cargo  oh  Salving  Vessel  and  Care-Takbbs  of  Cai 
MOT  Entitled  to  Salvage  ok  Damages — Public  Policy. 

The  owner  of  cargo  shipped  on  board  a  vessel  which,  by  reason  of  render 
a  salvage  service  to  another  vessel  on  the  voyage,  is  delayed,  and  whose  ca 
is  thereby  damaged  and  deteriorated,  is  not  by  that  mere  faot  made  entitled 
a  salvage  remuneration  from  the  vessel  to, which  the  service  was  rendet 
Such  an  allowance  would  be  against  public  policy.  Nor  is  he  entitled  to 
cover  damages  from  the  salved  vessel,  either  for  a  tort  or  for  a  breach  ofc 
tract.  Men  employed  by  the  shipper  as  carc-takcra  of  such  cargo  (which  o 
sisted  in  this  case  of  live-stock)  are  not  entitled  to  a  salvage  award,  when  tl 
took  no  part  in  the  actual  salvage  service,  but  merely  were  compelled  to  p 
form  the  duties  for  which  they  had  been  liired  during  the  time  the  voyage  i 
delayed. 

In  Admiralty. 

Butler^  Stillman  d  Hubbard,  for  libelants. 

Skipman,  Barlow,  Larocque  dt  Choate,  for  defendant. 

Benedict,  J.  This  action  is  brought  by  Meyer  Goldsmith,  i 
owner,  and  Dan  Ealabr,  Eugene  Kalahr,  and  John  H.  Topham.  t 
care-takers  of  certain  cattle  and  sheep  shipped  by  Goldsmith  on:  boa 
the  steam-ship  Persian  Monarch,  to  be  transported  therein  from  N< 
York  to  London.  The  defendant  is  the  owner  of  the  steam-sbip  Ha 
nover,  which  vessel,  when  disabled  at  sea,  was  fallen  in  with  by  t 
Persian  Monarch  during  the  voyage  aforesaid,  and  by  her  towed  ii 
a  port  of  safety. 

The  libel  sets  forth  the  bill  of  lading  under  w|iich  the  cattle  a: 
sheep  were  shipped,  containing  the  following  clause : 

"The  steamer  has  liberty  to  sail  with  or  without  pilots,  to  make  devlati< 
to  call  at  any  port  or  ports  for  any  purpose,  and  to  tow  and  assist  vessels 

ail  situations," 

It  then  describes  the  services  rendered  the  Hannover,  and  avers  th 
the  rendition  of  those  sernces  necessarily  put  in  peril  the  sheep  a 
cattle  ehippedj  and  subjected  their  owner  to  expense  in  maintain! 

1  Reported  by  R.  D.  &  VfyWya  Benedici,  Gsqs.,  of  the  New  York  bu. 
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them  for  a  longetr  period  than  otherwise  would  have  been  required, 
and  to  loss  by  reason  erf  the  death  of  some,  and  the  depreciation  in 
valne'of  the  remainder,  owing  partly  to  their  being  kept  for  so  long  a, 
time  in  confined  space,  and  partty  to  their  being  fed  reduced  rations, 
as  well  as  to  loss  by  reason  of  losing  a  market  by  the  delay. 

The  libel  aleo  avers  that  Dan  Kalahr  and  Engene  Kalabr  were  em- 
ployed by  Goldsmith  to  take  oare  of  the  said  sheep  and  cattle  during 
the  voyage,  and  by  reason  of  the  rendition  of  the  salvage  services 
aforesaid,  they  were  compelled  to  give  the  cattle  and  sheep  greater 
care  and  attention  than  otherwise  would  have  been  required  of  them. 
John  H.  Topbam  sets  forth  the  aam^e  by  way  of  petition  to  be  made  a 
co-libelant.  The  prayer  of  the  libel  is  that  the  court  would  "decree  to 
the  libelant  Meyer  Goldsmith  the  sam  of  916,000,  or  such  other  sum 
as  this  court  deems  proper  and  reasonable,  and  to  the  libelants  Dan 
Kalahr  and  Eugene  Kalahr  sucb  sum  as  is  proper  and  reasonable  in 
the  premises,"  and  for  such  other  relief,  etc. 

The  view  I  take  of  the  case  renders  it  unnecessary  to  say  more  in 
regard  to  the  proofs  offered  in  support  of  the  libel  than  that  they 
show  that  while  performing  the  voyage  in  the  libelants*  bill  of  lad- 
ing described,  the  Persian  Monarch  fell  in  with  the  steam-ship  Han- 
nover disabled  at  sea,  and  at  her  request  took  her  in  tow  and  brought 
her  in  safety  to  the  port  of  Falmouth,  whence  the  Persian  Monarch 
proceeded  to  Ijondon,  where  she  arrived  some  five  days  later  than  she 
would  if  the  voyage  had  been  performed  in  the  ordinary  time  of  a  voy-' 
age  from  New  York  to  London.  The  length  of  the  voyage  caused  a 
deterioration  of  the  sheep  and  cattle,  owing  to  a  lack  of  full  rations 
of  food,  and  to  a  crowding  of  the  cattle  and  sheep,  rendered  neces- 
sary in  order  to  make  room  to  attend  to  the  eables  by  which  the  Han- 
nover was  towed,  and  15  of  the  sheep  died.  The  libelants  Dan  Ka- 
labr and  Eugene  Kalahr  and  the  petitioner,  John  H.  Topham,  were 
3  of  15  men  pot  on  hoard  the  Persian  Monarch  by  the  shipper  of  the 
cattle  and  sheep  to  feed  and  care  fOr  them  during  the  voyage.  These 
men  were  hired  by  the  mn,  and  the  length  of  the  voyage  entailed 
npon  them  additional  labor  in  caring  for  and  feeding  the  cattle  and 
sheep.  The  libelant  Goldsmith  was  not  on  board  the  Persian  Mon- 
arch, and  had  nothing  personally  to  do  with  the  towing  of  the  Han- 
nover. His  cattle  and  sheep  in  no  way  contributed  to  the  successful 
performance  of  the  services  rendered  the  Hannover.  On  the  contrary, 
they  were,  if  anything,  a  hindrance. 

These  facts  show  that  beyond  all  question  a  salvage  service  of  im- 
portance was  rendered  by  the  Persian  Monarch  to  the  Hannover  ou  the 
occasion  referred  to,  and  the  first  question  to  be  considered  is  whether 
the  shipper  and  owner  of  the  cattle  and  sheep  on  board  the  Persian 
Monarch  was  one  of  the  salvors  on  that  occasion,  and  as  such  en- 
titled to  recover  of  the  owner  of  the  Hannover  a  salvage  reward. 

In  behalf  of  the  shipper,  it  has  not  been  contended  that  the  bare 
fact  of  ownership  on  board  a  salving  ship  gives  a  right  to  share  in 
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salvage  when  awarded,  but  it  is  contended  that  the  owner  of  oargo 
on  a  salving  ship,  who  consents  to  the  rendition  of  the  salvage  service, 
is  entitled  to  share  in  the  salv^|;e,  when  he,  bj  eoiwnting,  assumes  a 
risk  which,  in  the  absence  of  his  consent,  would  be  borne  by  the  salv- 
ing ship;  and,  it  ia  claimed  in  the  libelant's  behalf  that  the  clause 
already  quoted  from  the  bill  of  lading  given  for  the  cattle  and  sheep 
was  a  consent  by  him  that  the  Persian  Monarch  should  tow  the 
Hannover  as  she  did,  wad  that  such  consent  pot  the  sheep  and  cattle 
at  the  shipper's  risk,  and  so  entities  the  shipper  to  recover  salvage. 
In  support  of  this  position  two  decisions  are  cited.  They  are  the  case 
of  The  Blaireau,  2  Cranch,  240,  decided  by  the  supreme  court,  and 
the  case  of  The  Colon  and  her  Oarpo,  10  Ben.  60,  decided  by  the  dis- 
trict court  of  the  southern  district  of  New  York.  '  Reference  ia  also 
made  to  the  case  of  The  Natfutniel  Hooper^  3  Sura.  542. 

The  case  of  The  Blaireau  was  a  case  where  the  owner  of  a  cargo 
of  salt  on  the  salving  vessel,  the  Firm,  was  allowed  to  share  in  tiie 
salvage  awarded.  This  allowance  Judge  Petebs  (The  Ship  Cato,  1 
Pet.  Adm.  67)  speaks  of  as  "a  remuneration  not  common,  if  ever  made 
before;"  and  whether  the  decision  was  "for  general  direction  or  only 
as  it  respects  that  particular  case,"  he  considers  open  for  determina- 
tion. The  case  of  T/w  Blaireau  had  this  peculiar  feature  that  one 
of  the  owners  of  the  cargo,  whose  acts  were  hold  to  bind  the  other 
owner  of  the  cargo,  was  on  board  the  Firm  at  the  time  she  saved  the 
Blaireau,  axxd  this  owner  not  only  took  an  active  part  in  the  labor 
attendant  upon  the  service,  but,  as  the  opinion  indicates,  was  called 
on  to  consider,  and  did  consider,  and  assent  to,  the  measures  taken  by 
the  master  of  the  Firm  to  effect  the  salvage.  Uoreover,  I  gather  from 
the  case  that  the  salvage  service  would  not  have  been  undertaken  by 
the  master  of  the  Firm  if  the  owner  of  the  cargo  on  board  had  not 
approved  the  measures  intended  to  be  adopted  to  save  the  Blaireau. 
This  act  on  the  part  of  the  owner  of  the  cargo  was  something  more 
than  a  mere  waiver  of  any  right  of  action  against  the  Firm  because 
of  a  deviation.  It  was  an  express  assent  to  measures  intended  to  be 
taken  to  save  the  Blaireau,  given  under  circumstances  that  rendered 
the  assent  an  essential  prerequisite  to  the  service.  Such  I  under- 
stand the  case  of  T/ie  Blaireau  to  have  been,  and  so  understood,  it 
furnishes  no  authority  for  the  decision  of  this  case.  Neither  can 
authority  for  the  decision  in  this  case  be  found  in  the  opinion  deliv- 
ered by  Judge  Story  in  the  case  of  The  Nathaniel  Hooper.  In  that 
case  it  was  found  that  no  consent  was  given  by  the  owner  of  the  cargo. 
The  nature  of  a  consent  wliich  would,  in  the  opinion  of  that  learned 
judge,  afford  ground  for  the  owner  of  the  cargo  to  share  in  salvage 
was  not  determined,  except  that  the  consent  must  be  an  express  con* 
sent  to  the  deviation  made,  and  a  consequent  release  of  the  ship- 
owner from  bis  responsibility  therefor. 

If,  in  the  case  at  bar,  there  had  been  an  express  consent  by  the 
shipper  of  the  cattle  and  sheep  that  the  master  of  the  Persian  Mon* 
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arch  do  what  he  did  to  save  the  Hannover,  the  remarks  of  Judge  Story 
in  the  case  of  The  Nathaniel  Hooper  would  have  been  more  in  point.  * 
The  decision  in  the  case  of  The  Nathaniel  Hooper  does,  however,  point 
out  that  the  mere  fact  of  owning  property  pat  at  risk  is  not  sufficient 
to  confer  the  right  to  sharo  in  salvage,  and  shows  that  the  owner  of 
the  ship  is  allowed  to  share  in  the  salvage  upon  grounds  of  public 
policy,  as  well  as  upon  the  gronnd  that  the  cargo  has  been  put  at 
his  risk.  Another  ground  is  stated  by  Judge  Betts,  (The  Waterloo, 
Blatcfaf .  &  H.  1 14,)  namely,  that  the  property  of  the  ship-owner  is  the 
inBtrumentality  by  which  the  salvage  is  effected.  None  of  these  anx- 
iliary  grounds  for  an  award  exist  in  the  libelant's  case.  The  libelant 
was  not  on  board  the  Persian  Monarch,  knew  nothing  of  the  Hanno- 
ver's application  for  assistance,  and  was  not  impelled  by  her  distress 
to  relinquish  any  right  or  to  assume  any  additional  risk.  The  form 
of  his  bill  of  ladhig  is  not  shown  to  have  been  known  by  the  master  of 
the  Persian  Monarch,  nor  did  it  in  any  way  conduce  to  his  determi- 
nation  to  assist  the  Hannover.  The  master,  as  it  must  be  presumed, 
arrived  at  the  determination  to  assist  the  Hannover  from  a  sense  of 
the  duty  owing  by  him  to  the  distressed  vessel,^ — a  duty  created  by 
the  circumstances,  and  which  would  have  been  the  same  if  the  libel- 
ant's bill  of  lading  had  contained  an  ngreement  on  the  part  of  the 
ship  never  to  render  assistance  to  a  vessel  in  distress. 

The  consent  given  in  the  case  of  The  Bltiireav,  as  well  as  the  Con- 
sent referred  to  in  the  case  of  The  Nathaniel  Hooper,  is,  in  my  opinion, 
to  be  considered  as  a  consent  given  at  the  time  of  the  rendition  of  the 
salvi^e  service,  and  under  circumstances  showing  that  without  such 
eonsent  the  salvage  service  would  not  have  been  undertaken.  The 
case  at  bar  discloses  no  such  consent. 

As  to  the  other  decision  relied  on  by  the  libelant,  (the  case  of  The 
Colottt)  that  is  a  decision  directly  adverse  to  the  libelant's  claim,  con- 
sidered as  a  claim  for  salvage,  for  although  there  was  in  that  case  a 
bill  of  lading  containing  a  clause  similar  to  that  in  the  libelant's  bill 
of  lading,  the  claim  for  salvage  was  rejected.  In  that  case  the  clause 
in  the  bill  of  lading  was  held  to  have  no  effect  upon  the  shipper's 
right  to  salvage,  because  the  bill  of  lading  was  a  contract  between  the 
shipper  and  his  ship  alone.  To  this  extent  I  agree  with  the  decision 
in  the  case  of  Ttie  Colon.  The  libelant's  bill  of  lading  is,  as  I  con- 
ceive, nothing  more  than  his  contract  with  the  owner  of  the  Persian 
Monarch.  In  it  he  gave  to  the  Persian  Monarch  liberty  to  assist  any 
vessel  in  distress,  and  foi  this  waiver  he  received  a  consideration  in 
the  rate  of  freight  paid  by  him.  It  is  a  mere  waiver,  and  nothing 
more. 

If,  then,  the  form  of  the  libelant's  contract  with  the  Persian  Mon- 
arch has  no  effect  upon  the  liability  of  the  owner  of  the  Hannover,  the 
tibelant's  claim  for  salvage  is  left  to  rest  upon  the  bare  fact  that  the 
rendition  of  the  salvage  service  to  the  Hannover  increased  the  libel- 
ant's risk'  in  the  cattle  and  sheep  on  board  the  Persian  Monarch. 
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Such  a  fact  standing  alone  has  never,  so  far  as  I  know,  been  he\A 
•  be  foundation  for  a  claim  for  salvage,  and,  indeed,  has  not  been  h 
claimed  to  be  sufficient. 

A  second  ground  upon  which  salvage  has  been  claimed  in  behall 
the  libelant  is  the  co-operation  in  the  salvage  service  of  the  cattle-n 
employed  by  him  to  take  care  of  the  cattle  and  sheep  during  the  v 
age.  But  the  salvage  service  consisted  in  the  towing  of  the  siea 
ship  Hannover  by  the  steam-ship  Persian  Monarch.  The  libel  d 
not  aver  that  the  cattle-men  took  part  in  that  service.  These  d 
took  care  of  the  cattle  and  sheep  as  they  had  agreed  with  the  ship 
to  do.  The  rendition  of  the  salvage  service  by  the  Persian  Mona; 
did  not  entitle  them  to  demand  extra  wages  of  the  libelant,  and,  so 
as  appears,  they  have  asked  no  extra  compensation  of  him.  In  f 
they  are  here  claiming  on  their  own  behalf  as  salvors  compensat: 
for  their  services  in  caring  for  the  cattle  and  sheep.  Their  lab 
performed  under  such  circumstanoes  can  have  no  effect  upon  bis  n\ 
to  claim  salvage  of  the  Hannover. 

In  what  has  been  said  the  effort  has  been  to  show  a  distinction 
principle  between  the  shipper's  consent,  proved  in  the  case  of  '1 
Blfkireau,  and  alluded  to  in  the  case  of  The  Natlumiel  Hooper^  a 
the  waiver  embodied  in  the  libelant's  bill  of  lading.  But  if  there 
no  distinction  in  principle  between  the  case  of  The  Blaireaa  and  1 
case  at  bar,  then  a  distinction  must  be  made  upon  the  ground 
public  policy.  Public  policy,  which  is  the  sole  and  the  good  grou 
upon  which  salvage  is  awarded  in  any  case,  requires  that  salve 
should  not  be  awarded  in  a  case  like  this,  for  the  reason  that  to  awi 
it  is  to  BOW  the  seed  of  death  to  the  law.  It  would  open  a  door  : 
every  shipper  of  cargo,  and  every  passenger  as  well,  to  claim  a  shi 
in  any  salvage  award  that  might  be  earned  by  their  ship.  If, 
former  times,  when  ships  were  siuall  and  cargoes  of  Uttie  value, 
was  possible  to  allow  shippers  of  cargo  to  share  in  the  division 
salvage,  such  allowance  is  no  longer  possible.  The  vast  steamers 
the  present  day  carry  cargoes  valued  by  millions,  and  their  passeng< 
are  numbered  by  thousands.  If  all  those  are  to  share  in  the  d 
tribution  of  salvage,  the  amount  coming  to  the  master,  who  alone  * 
cides  whether  a  salvage  service  is  to  be  rendered,  and  to  the  marine 
whose  personal  exertions  are  in  general  necessary  to  SDceess  in  a 
salvage  adventure,  will  be  so  small  as  to  furnish  no  inducement 
undertake  the  service,  and  so  the  reason  for  awarding  salvage  ^ 
fail.  The  same  considerations  of  public  policy  which  impel  to  1 
allowance  of  salvage  therefore  require  that  in  the  distribution  of  s 
vage  neither  shippers  of  cargo,  nor  passengers  on  board  the  salvi 
ship,  can  be  allowed  to  participate. 

Thus  far  ihis  case  has  been  treated  as  a  cause  of  salvage,  civil  a 
maritime.  But  the  averments  of  the  libel  perhaps  require  that  I 
cause  be  only  considered  as  not  one  of  salvage,  but  an  action  for  da 
ages.   The  decision  in  the  case  of  The  Colon,  already  referred  to,  is 
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favor  of  8uoh  an  action,  bat  I  am  by  no  means  able  to  follow  that 
decision.  If  the  shipper  of  these  cattle  and  sheep  has  a  right  of  ac- 
tion against  the  owner  of  the  Hannover  to  recover  damages  for  the 
detention  of  his  property,  such  right  mast  arise  out  of  a  tort  or  the 
violation  of  an  agreement.  Sarely  the  owner  of  the  disabled  Han- 
nover committed  no  tort  when  he  accepted  the  services  of  the  Persian 
Monarch  to  bring  him  to  a  place  of  safety.  And  what  contract  did 
he  make  with  the  hbelant  when  he  accepted  those  services  ?  It  is  said 
that  a  contract  between  the  libelant  and  defendant  to  pay  the  xesult- 
ing  damages  is  to  be  implied  from  the  detention  of  the  libelant's  cat- 
tle and  sheep  in  their  voyage.  But  the  defendant  knew  nothing  of 
the  libelant,  or  that  he  had  cattle  and  sheep  on  board  the  Persian 
M^onarch.  He  knew  the  Persian  Monarch  carried  cattle  and  sheep, 
but,  for  anght  that  he  knew,  they  were  the  property  of  the  master 
with  whom  he  was  dealing.  It  was  the  master  of  the  Persian  Mon- 
arch who  detained  the  Persian  Monarch  and  her  cargo  in  the  voyage, 
not  an  agent  of  the  owner  of  the  Hannover,  nor  yet  the  mere  bailee  of 
the  libelant's  property,  but  the  master  of  the  ship;  "not  an  ordinary 
agent,  but  one  of  a  special  kind — sui  generis,**  (The  Thetis,  22  Law 
T.  Rep.  276;)  "a  known  and  public  officer."  (3  Pet.  Adm.  appen- 
dix, 75,)  charged  with  important  duties,  not  the  least  important  of 
which  are  those  attaching  upon  the  meeting  a  vessel  in  distress  at  sea. 
He  it  was  who  delayed  his  ship  in  order  to  rescue  the  Hannover,  and 
he  must  answer  to  the  libelant  if  he  invaded  any  right  of  the  libelant 
by  80  doing.  His  answer  has  been  made  easy  by  the  form  of  the 
libelant's  bill  of  lading,  but  it  is  not  easier  than  the  answer  of  the 
owner  of  the  Hannover,  who  can  truly  say  to  the  libelant:  *'I  had  no 
control  over  the  Persian  Monarch  or  her  voyage.  I  never  dealt  with 
you  nor  with  your  property." 

The  decision  in  the  case  of  Tlus  Cohn  has  sometimes  been  treated 
as  if  in  that  case  salvage  had  been  awarded  under  the  name  of  dam- 
ages. Bat  the  law  is  not  evaded  by  a  change  in  name,  nor  was  there 
an  attempt  in  the  case  of  The  Colon  to  evade  it  in  that  way.  The 
decision  was  that  salvage  could  not  be  recovered,  but  there  couljd  be 
a  recovery  of  damages  for  the  violation  of  an  implied  promise  to  pay 
the  owner  of  the  cargo  of  the  sailing  vessel  the  damages  resulting  from 
their  detention.  I  am  unable  to  agree  to  such  a  conclusion.  It 
seems  to  me  that  it  is  adding  a  new  horror  to  shipwreck  to  hold  that 
wlien  the  master  of  a  vessel  in  distress  accepts  the  services  of  another 
vessel  for  his  rescue,  be  binds  his  owners  to  the  owners  of  the  cargo 
of  such  other  vessel, — and  not  only  to  the  owners  of  the  cargo,  but  to 
the  passengers  as  well, — by  a  contract  to  pay  them  all  damages  result- 
ing from  the  rendition  of  the  salvage  service.  Such  cannot  be  the 
law. 

I  have  now  stated  reasons  which,  to  my  mind,  are  sufficient  to  com- 
pel a  dismissal  of  the  claim  of  the  libelant  Goldsmith,  and  it  is  there- 
fore anueeeasary  to  consider  the  other  and  weighty  matters  sei  np  in 
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defense.  What  has  been  said  in  regard  to  the  claim  of  the  owuei 
tlie  sbeep  and  cattle  refers  with  eqnal  force  to  the  men  employed 
him  to  care  for  his  cattle  during  the  voyage.  These  men  hired  oul 
the  shipper  by  the  run,  taking  the  risk  of  the  master  of  the  Pers: 
Monarch's  determining  to  ran  his  voesel  slow  or  fast  during  the  t 
age.  The  fact  that  the  Persian  Monarch  ran  slow  during  part  of 
voyage,  in  order  to  assist  the  Hannover,  gives  to  these  men  no  righl 
claim  of  the  owner  of  the  Hannover  compensation  for  a  service 
which  they  do  not  claim  in  their  libel  to  have  taken  any  part. 
The  libel  is  dismissed,  and  with  costs. 

'J, 

II . 


1  I'Vl    fT    "111  1  I' 

'J"i  Thb  City  op  Alexandbu.' 

{District  Court,  S.  D.  Sew  York.   March  20,  1888.) 

Damage  to  Cargo  on  LiaHiER— Negligesce— Cdstom  in  Stowage — Psril 

TUK  Ska. 

K  lighter  was  loaded  at  Havaaa  with  balei  of  tobacco,  to  be  taken  t 
steamer  lying  out  in  the  harbor.  The  balea  were  piled  three  high  above 
gunwale,  and  were  not  secured  in  anjr  manner.  Go  the  way  a  sudden  gus 
wind  caused  the  lighter  to  careen,  and  some  of  the  bales  fell  into  the  i 
Though  damaged  by  water,  they  were  afterwiirda  recoired  on  board  the  %t 
and  a  clean  bill  of  liuUni^  given  for  them,  reciting  them  to  have  been  recel 
hi  good  order  and  condition,  both  parties  having  Knowledge  of  the  facta, 
the  arrival  of  the  ship  in  the  port  of  New  York,  suit  was  brought  against 
for  tlie  dani.ige  to  the  bales.  Held,  that  assuming,  but  without  deciding,  that 
goods  taken  by  the  lii^hterwere  in  the  possession  of  the  ship,  it  wat  incumb 
on  the  libelants,  under  the  exception  of  *'  perils  of  the  sea  "  in  the  bill  of  1 
ing,  to  show  nci^ligence  on  the  part  of  the  lighter  ;  that  the  evidence  ahoi 
thHt  the  cargo  w^s^lo^ved  in  conformity  with  the  established  Uf>age  of  the  pi 
and  that  the  bales  slid  off  in  consequence  of  a  sudden  gust  of  wind,  which  ^ 
'  exlri-'niely  rare;  and  that,  therefore,  the  loss  was  by  a  peril  of  the  gea,  and 
negligence  upon  the  evidence  could  be  Imputed  to  the  lighter,  and  con 
quently  none  to  the  steamer,  even  though  the  lighter  were  in  the  steam< 
employ,  and  the  los.^  must  he  set  down  to  the  exceptions  in  the  bill  of  ladi 

In-  Admiralty. 

Butler,  Stillman  tf  Ihihbard  and  Stillman  d  Mynderse,  for  libelan 

A.  O.  Salter  d-  R.  D.  Benedict,  for  claimants. 

Brown,  J.  The  libel,  in  this  case,  was  filed  to  recover  $5,120. 
damages  for  the  non-delivery  in  good  order  and  condition  of  399  ba 
of  tobacco,  brought  from  Havana  to  New  York,  by  the  steamer  City 
Alexandria,  in  March,  1883.  Eighty-six  of  the  bales  were  damag 
by  falling  into  the  water,  while  in  course  of  transportation  on  a  ligh 
from  the  pier  in  Havana  to  the  steamer,  about  half  a  mile  dista 
The  balea  weighed  aliout  100  pounds  each,  and  were  three  feet  squa 
The  lighter  was  witiiout  deck.  There  were  three  tiers  piled  bel 
the  gunwale,  and  throe  above.    While  the  lighter  was  crossing  to  i 

>  J{rpoi  ied  by  R.  D.  and  Edward  Benedict,  Esqs.,  of  the  New  York  bar. 
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Bieamer,  a  strong  gust  of  wind  from  the  hills,  according  to  the  testi- 
mony, caused  the  lighter  to  careen,  so  that  some  of  the  upper  bales, 
which  were  vexy  dry  and  slippery  and  not  secured,  slid  oS  into  the 
watdr.  They  were  picked  ap  and  pnt  on  board  the  steamer  the  fol- 
lowing day,  and  a  olean  bill  of  lading  given  for  them  foy  the  agents  of 
the  ship,  reciting  them  to  have  been  all  received  on  board  ship  in  good 
order,  both  parties  having  knowledge  of  the  facts. 

To  entitle  the  libelants  to  recover,  inasmuch  as  the  damage  to  the 
tobacco  was  not  done  after  it  was  received  on  the  ship's  deck,  and  as 
the  bill  of  lading  also  excepts  perils  of  the  seas,  it  is  incumbent  on 
the  libelants  to  show  that  the  injnry  arose  from  negligence  of  the 
lighter,  and  also  that  the  possession  of  the  lighter  was  the  construct- 
ive possession  of  tbe  steamer;  in  other  words,  that  the  transporta- 
tion by  the  steamer  in  legal  etfeot  commenced  at  the  wharf. 

In  most  of  its  features  the  case  ot  BuUUey  v.  Naumkeag  Steam  Cot' 
ton  Co.  24  How.  386,  is  very  similar  to  the  present.  There  the  vessel 
was  held  liable  for  injury  to  cotton  while  on  board  the  lighter.  In 
that  case  the  lighter  was  unquestionably  employed  by  the  master  of 
the  ship,  and  at  the  ship's  expense.    The  court  say : 

"Both  parties  understood  that  tlie  cotton  was  to  be  delivered  to  the  carrier 
for  shipment  at  the  wharf  In  Mobile,  and  to  be  transported  thence  to  the  port 
of  discharge.  After  the  delivery  and  acceptance  at  the  place  ct  shipment  the 
shipper  bad  no  longer  sny  control  over  the  property,  except  as  subject  to  the 
stipulated  freight." 

The  court,  accordingly,  held  "that  the  vessel  was  bound  from  the 
time  of  the  delivery  to  the  captain  by  the  shipper  at  the  city  of  Mo. 
bile  and  its  acceptance  by  the  master;  and  that  the  delivery  to  the 
lighterman  was  a  delivery  to  the  master,  and  that  the  transportation 
by  the  lighter  to  the  vessel  was  the  commencement  of  the  voyage,,  the 
same,  in  judgment  of  Jaw,  as  if  the  hundred  bales  bad  been  placed 
on  board  of  the  vessel  at  the  eityinstead  of  the  lighter;  and  that  tbe 
lighter  was  simply  a  substitute  for  the  bark  for  this  portion  of  tbe 
service."    Page  391. 

In  the  present  case  the  questions  chiefly  litigated  were,  who  em- 
ployed the  lighter,  and  in  whose  legal  possession  was  the  tobacco  when 
on  board  the  tighter?  On  the  part  of  the  ship,  it  is  contended  that 
the  lighter  was  not  employed  by  the  steamer,  her  master,  or  agents ; 
and  that  the  tobacco  was  not  in  the  possession  or  control  of  the  ship, 
actual  or  constructive,  until  actually  delivered  on  board  by  the  lighter. 

There  is  no  direct  evidence  as  to  what  was  the  actual  arrangement 
or  understanding,  between  this  steam-ship  line  and  the  lighterers  in 
Havana.  The  lighterage  was  a  separate  charge  of  six  cents  per  bale, 
and  entered  in  the  margin  of  the  bill  of  lading  as  a  distinct  charge, 
to  be  collected  in  addition  to  the  freight  eo  nomine.  But  it  is  clear 
that  there  must  have  been  some  understanding,  or  arrangement,  be- 
tween tbe  owners  of  the  steam-ship  line  and  the  lighterers,  from  the 
fact,  which  elearly  appeared  in  proof,  that,  by  the  well-established 
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usage  and  tinderstaiiding  at  the  pier,  all  light  cargo,  sncli  as  this,  des- 
tined for  the  line  to  which  this  steamer  belonged,  was  to  be  lightered 
at  certain  established  tariff  rates  by  the  lighters  of  Mendez  &  Co.,  to 
whom  this  lighter  belonged,  unless  the  shipper  arrayed  specially  for 
lighterage  in  a  different  manner;  vhioh,it  is  said,  he  had  the  option 
to  do,  although  that  option  appears  not  to  have  been  generally  under- 
stood. 

The  evidence  taken  at  the  trial  is,  in  the  main,  circumstantial  ev- 
idence bearing  upon  the  question  whether  the  lighter  was  to  be  deemed 
employed  by  the  ship,  or  by  the  shipper.  I  shall  not  pursue  this  part 
of  the  ease  further,  because  the  other  question  of  negligence  on  the 
part  of  the  lighter  lies  at  the  threshold  of  the  UbeluitB*  case;  and 
upon  this  question,  as  the  evidence  stands,  I  do  not  feel  warranted  in 
decreeing  for  the  libelants.  Prima  facie  it  would  seem  to  be  negli- 
gence, and  gross  negligence,  that  bales,  very  dry  and  slippery,  should 
be  piled  three  tiers  high  above  the  gunwale,  and  have  no  protection 
by  lashing,  when  they  are  liable  to  slide  off  into  the  water  if  the  lighter 
is  tipped  a  little  by  a  gust  of  wind.  But  the  testimony  on  the  part 
of  the  lightermen  is  explicit  that  these  goods  were  lightered  in  tfae 
usual  way;  that  the  cargo  was  of  the  customary  amount;  that  it  is  not 
usual  in  Havana  to  lash  or  secure  tbe  bales;  that  the  bales  were  no 
more  slippery  than  nsnal;  and  that  such  accidents  were  extremely 
rare,  as  he  had  only  known  three  or  four  such  in  a  long  experience. 

I  confess,  indeed,  to  much  doubt  of  the  entire  accuracy  of  this  tes- 
timony. A  custom  not  to  secure  slippery  bales  piled  above  the  gun- 
wale would  seem  to  be  merely  customary  negligence.  But  how  can 
this  court,  at  this  distance,  and  without  further  proof  of  the  cireum- 
stances,  and  in  tbe  absence  of  any  contradiction  of  the  respondents' 
testimony,  affirm  that  such  an  established  custom  is  ipso  facto  neg- 
ligence, and  therefore  void  as  a  defense?  The  harbor,  except  in 
extremely  rare  instances,  may  be  smooth  and  quiet ;  the  lighters  may 
be  built  so  stiff  as  to  have  very  great  stability  in  the  water;  and  the 
amount  of  sail  used  may  be  so  slight,  as  possibly  to  make  reasonable 
and  justifiable  the  alleged  usage  of  dispensing  with  ajiy  lashing  or 
fastening  of  bales  piled  a  certain  distance  above  the  gunwale.  The 
reasonable  sufficiency  of  the  alleged  customary  mode  of  loading  must 
therefore  depend  upon  the  circumstances  of  the  port  and  the  country, 
of  which  this  court  certainly  has  no  judicial  knowledge,  and  which 
the  evidence  does  not  disclose.  If,  as  appears  from  tbe  respondents' 
evidence,  the  lighter  was  in  this  case  loaded  in  the  usual  manner, 
and  none  of  the  customary  precautions  were  omitted  on  their  part  for 
the  safe  lightering  of  the  tobacco,  and  the  bales  under  such  circum- 
stances slid  off  in  consequence  of  a  sudden  gust  of  wind,  which  was 
extremely  rare,  (see  Wardswortk  v.  Paci^c  Ins.  Co,  4  Wend.  33,  38,) 
then  the  loss  was  by  a  peril  of  the  seas,  and  no  negligence  can  be 
imputed  to  the  lighter,  and  consequently  none  to  the  steamer,  even 
though  the  lighter  were  in  the  steamer's  employ ;  and  the  loss  must 
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be  set  down  to  tbe  exceptions  in  the  bill  of  lading.  It  is  sofficieht  to 
rebut  the  charge  of  negligence  to  show  that  the  stowing  was  in  con- 
formity with  the  established  usage  of  the  port.  Shear.  Neg.  §  6; 
Baxter  t.  Leland,  1  Blatchf.  626 ;  Lamb  T.  Parkman,  1  Spr.  343,  351 ; 
The  Titania,  19  Fbd.  Bef.  101, 107, 108;  Tkt  Oeo.  Heaton,  20  Fsn. 
Bbp.  323 ;  The  Chatea,  ante,  1A6. 

If  I  were  to  hold  the  steamer  in  this  case,  she  ought  to  hare  a  rem- 
edy over  against  the  lighter  in  Havana.  It  would  be  unjust  to  charge 
the  steamer  upon  evidence  that  would  exempt  the  lighter  in  a  suit 
there.  Much  as  I  may  doubt  the  accuracy  of  the  evidence  given  con- 
cerning the  alleged  custom  of  Havana,  or,  if  some  such  custom  ex- 
ists, whether  this  l^bter  was  loaded  in  conformity  with  it,  I  cannot 
feel  warranted  in  disregarding  the  positive  evidence  given,  in  the  ab- 
sence of  all  other  proof  to  the  contrary.  I  am  reluctantly  constrained, 
therefore,  to  dismiss  the  libel,  leaving  the  libelants  to  their  remedy 
against  the  lightermen  in  Havana,  or  to  such  further  proof  as  they 
may  make  npou  appeal  in  the  oirouit. 


Thk  Makt  B.  McE^llop.^ 

{ZHatriet  C&wt,  B.  D.        York.   October  8, 18B4.) 

TowAoa— Negliobncb— Bbkach  of  CJomtbact— Dkviation, 

A  canal-boat  sprang  a  leak  while  in  tow  of  a  tug,  and  thereafter  sank.  Bdd 
that,  although  the  leak  was  probabtj  caused  by  the  boat**  comiQg  into  contact 
with  ft  floating  piece  of  ice,  still,  as  the  proofs  did  not  show  a  failure  on  the  part 
of  the  tug  to  use  due  care  and  skill,  the  tug  could  not  be  held  liable  for  the 
boat's  sinking.  It  was  not  a  breach  of  the  towing  contract  for  the  tug  to  take 
another  barge  in  tow,  and  land  her  at  another  place,  during  the  same  voyage, 
Bioce  It  appeared  from  the  circumstances  that  (his  was  In  accordance  with  Uie 

¥ftrties'  undei-standing  of  the  contract,  and  was,  therefore,  not  a  deviation, 
he  libel  against  the  tug  for  the  sinklog  of  the  boat  was  therefore  dismissed. 

In  Admiralty. 

Carpenter  db  Mosher,  for  libelant. 
Hyland  d  Zahritkie,  for  claimant. 

Brkedict,  J.  The  master  of  the  canal-boat  Bobert  Henry  agreed 
vrith.  the  master  of  the  tug  Mary  E.  HcKillop  to  be  towed  by  the  tug 
from  Newtown  creek  to  Hoboken.  The  towage  was  agreed  to  be 
seven  dollars,  because  of  ice  in  the  rivers.  The  tug  took  the  canal- 
boat  along-side,  and  afterwards  took  a  barge  astern,  to  be  landed  at 
the  Ounard  wharf  in  the  North  river,  and  also  a  lighter  to  be  landed 
in  the  North  river.  After  the  lighter  had  been  landed  in  the  North 
river,  and  when  proceeding  in  the  East  river,  ice  was  met.  The  tug 
proceeded  up  in  the  clearest  part  of  the  river  until  she  approached 

1  Reported  by  R.  D.  A  Wyllys  Benedict,  Esqp.,  of  tho  Now  York  bar. 
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the  Cunard  dock.  Then  she  hauled  in  towards  the  New  YoA  piers, 
and  on  reaching  the  Canard  dock  landed  the  barge.  Thenoe  she  pro- 
ceeded to  Hoboken  with  the  libelant's  canal-boat. 

Before  the  landing  of  the  barge  at  the  Cunard  dock  the  libelant's 
canal-boat  spi'ang  a  leak,  from  what  her  master  supposed,  and  no 
doubt  correctly,  to  hare  been  contact  with  a  piece  ot  ice.  The  leak 
increased,  and  finally  after  the  boat  had  been  landed  at  Hoboken  she 
sank. 

Assuming  that  the  cause  of  the  boat's  sinking  was  coming  in  con- 
tact with  ice  while  the  tug  was  hf^uling  towards  the  New  York  dooks 
in  order  to  laud  the  barge,  it  is  stUl  necessary,  in  order  to  charge  the 
tug  with  the  sinking  of  the  boat,  that  it  be  proved  that  the  eanal- 
boat  was  brought  in  contact  with  the  cake  of  ice  by  some  negligence 
on  the  part  of  the  tug.  Tlie  proofs  show  no  such  negligence.  There 
is  no  evidence  of  any  failure  on  the  part  of  the  tug  to  exercise  due 
care  and  skill  throughout  the  voyt^.  If,  then,  any  liability  on  the 
part  of  the  tag  exists,  it  mast  arise  from  a  breach  of  the  towing  con- 
tract. The  libelant  contends  that  the  towing  contract  was  for  a  voy- 
age from  Newtown  creek  to  Hoboken  direct ;  that  the  tug  deviated  from 
this  voyage  to  land  the  barge  at  the  Cunard  wharf;  and  that  the  sink- 
ing of  the  boat  was  owing  to  injuries  received  by  her  in  the  course  of 
this  deviation,  for  which  the  tug  is  consequently  responsible.  Bat  I 
am  unable  to  hold  that  to  take  the  barge  in  tow  and  land  her  at  the 
Cunard  wharf  was  a  breach  of  the  towing  contract  made  with  the 
libelant.  When  the  contract  to  tow  the  canal-boat  to  Hoboken  was 
made,  nothing  was  said  about  going  direct,  nor  about  taking  other 
boats  in  tow  at  the  same  time,  and  although  the  barge,  as  well  as  a 
lighter,  were  taken  on  immediately  after  the  canal-boat  was  along- 
side, no  objection  was  made  by  the  captain  of  the  canal-boat  to  the 
taking  of  these  boats.  !From  these  circumstances  I  infer  that  the 
taking  of  the  barge  in  tow  was  in  accordance  with  the  parties'  under- 
standing of  the  contract  made  to  tow  the  libelant's  boat,  and  if  so, 
it  was  not  a  deviation  to  land  the  barge  at  the  Canard  dock. 

The  libel  must  therefore  be  dismissed,  and  with  costs. 
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The  WisooNBiN.^ 
(Dittrict  Ci/urt,  B,  D.  New  Ttn-k.   January  6, 166JS.} 

OoixmoN— SraAsms  axo  Bare— Miotakb  as  to  Lights— Flare-dp— Blue  Light 
—Pilot  Bmnal. 

Where  a  steamer  was  approachiog  a  bark  in  the  night,  and  the  bark  exhibltetl 
s  flare-up  light,  wliich  iras  seen  on  the  steamer,  and  those  on  the  steamer  sup- 
posed the  oQier  vessel  to  be  a  pUot-boat  desiring  to  put  a  pilot  on  board,  and 
the  steamer  showed  a  blue  liglit,  to  which  the  bark  replied  by  a  flare-up,  and 
the  steamer  did  not  discover  her  mistake  until  too  late  to  avoid  a  collision, 
Md,  that,  besides  the  fact  that  the  green  light  of  the  bark  was  proved  to  be  so 
dim  as  to  render  It  Invisible  to  the  steamer  at  a  distance  sufflclent  to  enable  her 
to  avoid  the  bark,  which  of  Itself  was  sufficient  to  prevent  a  recovery  by  the 
bark,  it  was  also  a  fault  on  the  part  of  the  bark  to  exhibit  the  flarc-up  after  the 
steamer  had  burned  the  blue  light ;  and  as  there  was  no  fault  proved  on  the 
part  of  the  steamer,  the  bark's  libel  sgainst  the  steamer  was  dismissed. 

In  Admiralty. 

Scttdder  A  Carter  and  Owen  d  Oray,  for  libelants. 

Beehe  d  WilcQx,  for  claimants. 

Benedict^  J,  The  cause  of  the  colIiBion  which  gave  rise  to  these 
actions  was  the  opinion  formed  by  those  in  command  of  the  steamer 
that  tiie  lights  exhibited  by  the  bark  were  the  lights  of  a  pilot-boat 
desiring  to  put  a  pilot  on  board  the  steamer,  when  in  fact  the  lights 
were  those  of  a  bark  holding  her  course.  The  night  was  dark,  but 
good  for  seeing  lights.  The  bark  exhibited  a  flare-up  light,  which  was 
seen  by  those  in  charge  of  the  steamer  in  abundant  time  to  avoid 
the  bark,  and  from  that  time  the  lights  of  the  bark  were  watched  with 
the  aid  of  glasses  as  well  as  with  the  naked  eye  by  several  competent 
persons  on  board  the  steamer,  including  the  master,  and  all  supposed 
the  light  to  be  the  flare-up  of  a  pilot-boat  until  the  bark  was  too  near 
to  enable  the  steamer  to  avoid  the  collision. 

The  case  is  not  one  of  an  inattentive  lookout  on  the  steamer,  but 
one  where  the  lookout  saw  the  light,  and  was  misled  by  it;  and  the 
question  of  the  case  is  whether  the  opinion  that  the  approaching  ves- 
sel was  a  pilot-boat,  which  was  formed  and  acted  upon  by  those  in 
charge  of  the  steam-ship,  was  justified  by  the  circnmstanoes.  If  so, 
the  steam-ship  cannot  be  held  in  fault. 

In  addition  to  the  flare-np  light  shown,  the  bark  carried  a  green 
side  light.  This  light  was  seen  by  those  on  board  the  steamer,  but 
not  until  it  was  too,  late  to  correct  their  mistake  in  regard  to  the  char- 
acter of  the  approaching  vessel,  and  when  collision  was  inevitable. 
The  testimony  in  regard  to  the  green  light  of  the  bark,  in  connection 
with  evidence  of  the  lantern  itself,  warrants  the  conclusion  that  the 
light  was  so  dim  as  to  render  it  invisible  to  the  steamer  at  a  distance 
sufficient  to  enable  the  steamer  to  avoid  the  bark.  This  condition  of 
the  bark's  green  light  is  of  itself  saflScient  to  prevent  a  recovery  by 
the  bark. 

1  Reported  by  R.  D.  &  Wyllye  Benedict,  ISsqs.,  of  the  New  Tork  bar. 
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But  another  fault  on  the  part  ot  the  bark  also  appears.  It  is  proved, 
and  not  disputed,  that  ^rhen  the  bark  displayed  her  flare-up  Ught  to  , 
the  steamer,  the  steamer  burned  a  blue  light.  This  bine  light  was 
seen  on  board  the  bark,  and  replied  to  by  a  flare-np.  It  was  not  a 
fault  in  the  bark  to  display  the  flare-np  that  was  displayed  before  the 
blue  light  was  burned,  but  it  was  fault  to  display  a  flare-up  after 
the  blue  light  of  the  steamer  was  seen,  for  the  blue  light  was  notice 
to  the  bark  that  her  flare-up  had  been  taken  by  the  steam-ship  to  be 
the  flare-up  of  a  pilot.  It  was  also  notice  to  the  bark  that  she  was 
seen  by  the  steamer.  There  was  no  need,  therefore,  for  the  bark  ex- 
hibiting the  flare-up  a  second  time,  and  the  action  of  the  bark  in  an- 
swering the  steamer's  blue  light  with  a  flare-up  was,  under  the  cir- 
cumstances, equivalent  to  notice  from  the  bark  to  the  steam-ship  that 
the  approaching  vessel  was  a  pilot-boat,  intending  to  pat  a  pilot  on 
board  the  steamer.  In  this  way  the  mistaken  opinion  of  those  on 
board  the  steam-ship  was  confirmed  by  the  bark,  when,  as  I  cannot 
doubt,  the  absence  of  a  reply  to  the  steamer's  blue  light  would  have 
corrected  the  mistake  and  prevented  the  collision.  . 

It  is  said  that  the  steam-ship,  even  if  she  supposed  the  approachilig 
vessel  to  be  a  pilot-boat,  had  no  right  to  run  her  down ;  but,  the  steam- 
ship, led  by  the  bark  to  believe  that  she  was  a  pilot-boat  desiring  to 
put  a  pilot  on  board,  had  the  right  to  come  close  to  the  supposed  pi- 
lot-boat, and  to  believe  that  the  pilot-boat  would  also  draw  near  to 
her,  and  to  assume  that  any  one  of  that  active  class  of  vessels  would 
co-operate  with  her  in  the  effort  to  bring  the  vessels  close  to  each 
otlier  in  safety.  "When,  therefore,  the  steam-ship  burned  a  blue  light 
and  slowed  down,  and  changed  her  course  nearer  to  the  supposed  pi- 
lot-boat, and  stopped  her  engines  and  backed  on  discovering  her  mis- 
take, she  did  all  that  it  was  possible  for  her  to  do  under  the  circum- 
stances to  avoid  running  down  the  bark,  and  was  guilty  of  no  fault. 

My  conclusion  therefore  is  that  the  collision  in  question  was  caused 
by  fault  on  the  part  of  the  bark,  and  not  by  fault  on  the  part  of  the 
steamer. 

Let  the  libels  be  dismissed,  and  with  costs. 


Dgi  ized  by  Google 


833 


FuLLEB,  Aflsignee,  etc.,  v.  Wbxort. 

{Oireatt  Court,  W.  D,  Penntyivani<i.  Uay  SO,  1889.) 

Bemovai,  op  Cause — AsstGNUBNT  fob  Benefit  of  Creditors — Feigned  Issue 
TO  Try  Validity  op  Judgment— Pknnsylvania  Statute — CiTizENanir. 

A  feigned  issue  granted  at  the  instance  of  an  assignee  for  the  benefit  of  cred- 
itors in  Pennsylvania  to  try  the  validity  of  a  judgment  recovered  by  a  creditor, 
which  it  is  claimed  was  fraudulent  as  to  the  other  creditors,  is  removable  into 
tbe  circuit  court  when  such  judgment  creditor  Is  a  citizen  of  another  state. 

On  Motion  to  Remand  Cauee  to  Common  Pleas  of  MeEean  County. 
Before  Bbadlbt»  Justice,  and  MoEennan,  J. 

Bradlst,  Justice.    This  is  a  feigned  issue,  granted  at  the  instance 

of  an  assignee  for  the  benefit  of  creditors  of  J.  W.  Humphrey  and  J. 
W.  Humphrey  &  Co.,  to  try  the  validity  of  a  judgment  recovered  by 
Wright,  the  defendant  in  the  issue,  against  the  assignor,  J.  W. 
Humphrey.  We  have  before  ns  only  the  award  of  the  feigned  issue 
and  the  proceedings  thereon  and  the  docket  entries  relating  thereto. 
The  record  of  the  proceedings  under  the  assignment  by  virtue  of  which 
Fuller,  as  assignee,  acquired  a  status  in  the  case,  and  his  petition  for 
a  feigned  issue,  have  not  been  certified  to  this  court.  Without  these 
proceedings  we  cannot  see  his  authority  to  represent  the  creditors, 
and  to  apply  for  the  feigned  issue.  Sufficient  appears,  however,  by 
implication  in  the  record  before  us  to  show  that  such  previous  pro- 
ceedings were  had;  and  if  upon  this  hypothesis  it  appears  that  the 
defendant,  Wright,  would  be  entitled  to  remove  tbe  cause  arising  on 
tbe  feigned  issue,  we  should  not  be  disposed  to  turn  him  out  of 
eourt  for  a  defective  record,  but  would  allow  him  to  supply  the  defect 
by  a  supplemental  return. 

Looking  at  the  case,  then,  as  we  suppose  it  to  be,  the  question 
presented  to  us  is  whether  it  is  one  which,  in  its  nature,  is  remova- 
ble into  the  United  States  court.  This  is  the  onlyquestion  before  us 
at  present.  The  objection  as  to  the  time  of  the  application  has  been 
waived,  inasmuch  as  tb^  ground  asgigaed  for  removal  was  local  prej- 
udice, on  which  a  removal  may  be  applied  for  at  any  time  before 
tbe  trial  or  final  hearing  of  the  Buit.  It  is  objected,  however,  that  a 
feigned  issue,  in  such  a  case  as  this,  is  not  a  distinct  controversy  of 
such  a  character  as  to  be  removable  from  tbe  state  to  the  federal 
court;  but  that  it  is  a  pro<;,eeding  merely  incidental  to  the  principal 
proceeding  under  the  assignment  in  the  state  court,  instituted  to  in- 
form the  conscience  of  the  court,  and  to  enable  it  to  administer  the 
property  of  tbe  insolvent  assignors.  But  we  are  of  opinion  that  this 
objection  cannot  be  sustained.  Creditor  whose  rights  are  infringed 
by  a  fraudulent  judgment  against  their  debtor  have  always  had  re- 
lief in  the  courts  of  Pennsylvania.  Troub.  &  H.  Pp.  §§  803-80S.  It 
is  obtained  in  one  of  two  ways :  they  may  move  to  open  tbe  judgment 
and  may  be  let  in  to  make  defense  by  showing  the  fact  that  it  was 
y.28r,no.l6 — 58 
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collusively  obtained,  or  entered  with  intent  to  defraud  them ;  or  they 
may  apply  for  a  feigned  issue  for  the  purpose  of  determining  the 
question  of  fraud  or  oollusion.  The  latter  proceeding  is  the  more 
usual  one,  and  is  equivalent  to  a  bill  in  equity  to  set  aside  a  fraudu- 
lent judgment  and  to  restrain  its  execution.  It  is,  in  effect,  a  regular 
suit  in  equity,  involving  a  distinct  controversy,  which  may  well  be  re- 
moved to  the  United  States  court  if  a  good  ground  for  removal  exists. 
The  decision  of  the  jury  is  binding  and  final,  unless  the  verdict  be 
set  aside  for  irregularity,  or  reversed  on  writ  of  error.  It  is  not  like 
an  issue  framed  by  a  court  of  equity  for  the  purpose  of  informing 
the  conscience  of  the  court,  which  may  be  disregarded;  but  is  more 
like  the  suit  in  equity  itself,  in  which  the  decision  has  the  force  and 
effect  of  a  judgment  or  decree  as  between  the  parties.  The  issue 
referred  to  in  Wible  v.  Wihle,  1  Grant,  406,  was  of  the  former  kind, 
like  an  issue  framed  by  a  court  of  ohaneery,  to  inform  the  conscience 
of  the  court.  There  an  issue  had  been  framed  by  the  orphans'  court 
of  Westmoreland  county,  in  a  case  of  partition,  to  determine  whether 
the  entire  land  had  been  given  to  one  of  the  parties.  This  was  held 
to  be  an  issue  to  inform  the  conscience  of  the  court,  and  the  verdict 
was  held  to  be  not  binding.  The  reason  is  not  given,  but  is  obvious. 
Partition  could  not  be  made  unless  the  land  was  held  in  common,  or 
jointly;  and  whether  it  was  so  or  not  was  one  of  the  questions  to 
be  determined  hy  the  orphans'  court.  If  the  court  wished  to  have 
the  advice  of  a  jury  on  that  point,  it  might  frame  an  issue,  and  in 
such  case  the  verdict  would  be,  as  the  supreme  court  said,  merely  for 
the  purpose  of  informing  the  conscience  of  the  oonrt,  and  would  not 
be  conclusive.  But  when  creditors  apply  for  and  obtain  an  issue  to 
determine  whether  a  judgment  against  their  debtors  is  or  is  not 
fraudulent  as  against  them,  it  is  a  new  and  original  proceeding  in- 
stituted as  of  right,  and  the  decision  of  the  issue  is  binding  upon  the 
court ;  and  the  party  in  whose  favor  it  is  made  has  a  vested  interest 
in  it,  the  same  as  in  a  judgment  or  decree. 

These  views  are  decisive  of  this  case.  Here  the  assignee.  Fuller, 
the  plaintiff  in  the  feigned  issue,  represents'  creditors  of  Humphrey, 
the  judgment  debtor,  who  complain  that  the  judgment  recovered  by 
Wright,  the  defendant  in  the  feigned  issue,  was  fraudulent  as  against 
them,  or  that  it  was  part  and  parcel  of  the  assignmwit  for  benefit  of 
creditors,  operating  as  a  preference,  and  therefore  void  by  the  laws  of 
Pennsylvania.  The  case,  therefore,  is  precisely  one  of  the  kind  re- 
ferred to,  in  which  creditors  seek,  by  means  of  a  feigned  issue,  to  set 
aside  a  judgment  fraudulent  as  against  them. 

The  motion  to  remand  the  case  is  denied,  and  the  defendant  in  the 
feigned  issue  is  allowed  to  supply  the  defect  in  the  record  by  filing  an 
exemplification  of  the  proceedings  under  the  assignment,  including  the 
petition  upon  which  the  feigned  issue  was  granted.  No  costs  are  al- 
lowed against  the  assignee  on  this  motion. 
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.  Hartoo  v.  Memobt. 

{Cireuit  Court,  2f.  D.  lUinoia.   May  11,  1885.) 

ClBODTr  OOUBT— JtUtlBDIOTION— AOT  OT  MaKCH  3,  1875,  Ch.  1S7,  f  5— DlSUtSSAlj 

ov  Suit. 

WtaeiL,  during  the  trial  of  a  cose  in  the  circuit  court,  it  appears  from  the  tes- 
timony that  the  coatrorersy  In  tlic  Buit  is  notone  between  a  citizen  of  a  state 
of  the  United  States  and  a  citizen  of  a  foreign  state,  as  alleged  in  the  declarn- 
tion,  but  one  between  two  aiieos,  and  no  question  ailslng  under  the  constitu- 
1  ion  or  laws  of  the  United  States  is  involved,  a  motion,  after  verdict,  to  dismiss 
for  want  of  jurisdiction  will  be  granted. 

Motion  to  Dismiss. 

Rosentkal  <t  Pence,  for  plaintiff. 

Austin  Bierhower  and  W.  P,  Blacky  tot  defendant. 

BuMN,  J.  This  aiStion  was  brought  1^  the  -plaintiff,  a  citisen  of 
Rotterdam,  Holland,  against  the  defendant,  npon  a  oontraot  for  the 
delivery  of  pork,  made  at  Rotterdam.  In  the  declaration  it  is  alleged 
that  the.  defendant  is  a  citizen  of  the  state  of  lUiuois.  The  defend- 
ant pleaded  the  general  issue,  and  the  case  was  tried,  and  a  verdict 
rendered  for  the  plaintiff  for  $2,497.  Upon  the  trial,  the  defendant, 
at  the  close  of  his  testimony,  testified  that  he  had,  for  eight  or  ten 
years,  resided,  and  been  doing  business,  at  Cbicago;  but  was  not  a 
citizen  of  the  United  States,  but  was  a  citizen  of  Great  Britain;  from, 
which  testimony  it  appeared,  for  the  first  time  to  the  court,  near  the 
close  of  tbe  trial,  that  the  controversy  in  the  suit  was  not  one  between 
a  citizen  of  a  state  of  the  United  States  and  a  citizen  of  a  foreign 
state,  but  was  one  between  two  aliens,  of  which  this  court  has  no 
jurisdiction,  under  the  laws  and  constitution  of  the  United  States. 
After  verdict,  tbe  defendant  moved  to  dismiss  the  suit  for  want  of 
jurisdiction. 

It  seems  clear  to  me,  under  the  act  of  March  8, 1875,  that  the  mo- 
tion must  prevail.  Under  the  practice  as  it  stood  before  the  passage 
of  that  act,  if  the  defendant  did  not  plead  specially  to  the  want  of 
jurisdiction,  and  there  were  proper  allegations  in  the  declaration  show- 
ing tbe  jurisdiction,  or  it  otherwise  appeared  of  record  in  the  case,  the 
defendant*  could  not  take  advantage  of  any  defect  in  the  jurisdiction,  * 
appearing  upon  the  trial  or  during  the  progress  of  the  cause.  The  mat- 
ter of  jurisdiction,  to  a  certain  extent,  was  made  a  question  of  pleading. 
If  the  requisite  diverse  citizenship  appeared  of  record,  tbe  defendant, 
if  be  wished  to  dispute  it,  must  do  so  by  special  plea  in  abatement, 
the  porpose  of  which  rule  was  to  keep  the  issue  npon  jurisdiction 
and  the  issue  upon  the  merits  separate  and  distinct.  And  the  order 
of  pleading  was  that  pleas  to  the  jurisdiction  should  be  put  in  and 
tried  first.  And  if  there  was  a  plea  to  the  merits,  the  right  to  plead 
to  the  jurisdiction  was  waived,  although  the  court  might  allow  the  de- 
fendant to  withdraw  his  plea  to  the  merits  for  the  purpose  of  plead- 
ing to  tbe  jurisdiction.   This  was  the  natural  and  proper  order  of 
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pleading.  Bat  the  result  was  that  the  court  frequently  fonnd  itself 
engaged  in  the  hearing  of  controversies  which  it  was  never  intended 
should  be  litigated  in  the  federal  courts,  andover  whiohithad  in  fact 
no  jnrisdietion  under  the  constitution. 

All  that  was  necessary  to  bring  about  this  state  of  things  was  to 
have  a  collusive  understanding  between  the  parties,  whereby  the  ques- 
tion of  diverse  citizenship  should  not  be  raised.  In  that  way,  by  put- 
ting the  proper  allegations  into  the  record,  which  it  was  not  necessazy 
should  be  sworn  to,  and  the  defendant  failing  to  plead  to  the  jazisdie- 
tion,  any  controversy  between  two  aliens,  or  between  two  citizens  of 
the  same  state,  might  be  litigated  in  the  federal  courts.  The  court, 
by  its  own  rules  and  decisions,  was  powerless  to  remedy  the  evil,  and 
it  was  not  remedied  until  by  the  act  of  March  8, 1875.  Section  5  of 
that  act  provides — 

"That  If,  in  any  suit  commenced  in  a  circuit  court,  or  removed  from  a  state 
court  to  a  circuit  court  of  tbe  United  States,  it  shall  appear  to  the  satisfaction 
of  said  circuit  conrt,  at  any  time  after  such  suit  has  been  brought  or  removal 
thereto,  that  auch  suit  does  not  really  and  substantbilly  Involve  a  dispute  or 
controversy  properly  within  the  jurisdiction  of  said  cii'cuit  court,  or  that  the 
parties  to  said  suit  have  been  improperly  or  {illusively  made  or  joined,  eithra 
as  plaintiffs  or  defendants,  for  the  purpose  of  creating  a  case  ot^nlzable  or 
removable  under  this  act,  Uie  said  circuit  court,  shall  promed  no  farther  therein, 
but  shall  dismiss  the  suit,  or  remand  It  to  the  court  trom  which  it  was  re* 
moved,  as  justice  may  require.   •  • 

ThiB  provision  wholly  changea  tbe  rule  that,  in  order  to  take  ad* 
vantage  of  tbe  want  of  juriadiction,  the  matter  must  be  specially 
pleaded.  It  makes  it  the  duty* of  tbe  court  at  any  stage  of  the  pro- 
ceedings to  dismiss  the  case  when  this  want  appears.  And  this  is  as 
it  should  be.  The  court  ought  not  to  have  its  bands  tied,  and  be  re- 
quired to  hear  and  determine  controversies  over  which  the  ccmstita- 
tion  gives  it  no  jurisdiction,  simply  because  one  party  has  made  false 
allegations  of  citizenship,  and  the  other  has  failed  purposely  or  other- 
wise to  plead  the  facts  within  its  own  knowledge  to  show  the  want  of 
jurisdiction. 

But  it  is  contended  by  plaintiff's  coausel  that  the  above  provision 
applies  only  to  two  classes  of  oases,  namely :  First,  where  jnriBdietion 
•is  sought  to  be  maintained  on  account  of  tbe  controversy  being  one 
arising  nnder  the  constitution  and  laws  of  the  United  States;  and, 
«econd,  where  the  parties  have  been  collusively  made  or  joined  for  the 
purpose  of  creating  a  case  cognizable  under  the  act;  and  that  it  has 
no  application  to  a  case  where  the  want  of  jurisdiction  comes  from 
the  lack  of  the  proper  diverse  citizenship  of  the  parties,  when  that 
fact  is  relied  upon;  and  that  in  this  last  case  the  old  rule  still  holds 
that  such  want  of  citizenship  must  be  pleaded  specially,  or  the  court 
cannot  take  notice  of  it.  But  such  an  interpretation  seems  too  nar- 
row, and  I  think  is  not  warranted  either  from  a  consideration  of  the 
language  employed  or  the  mischief  intended  to  be  remedied.  A  very 
large  majority  of  the  eases,  perhaps  more  than  foor-fifths  of  the  cases 
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brought  in  the  circuit  conrta  of  the  United  States,  are  eases  at  com- 
mon law  or  in  equity  between  eitizena  of  different  states  or  citisens 
of  a  state  and  aliens,  and  where  the  feole  ground  of  jurisdiction  is  such 
diverse  citizenship  of  the  parties. 

It  would  have  been  hardly  expected  that  congress  should  have  un- 
dertaken to  provide  for  the  small  nnmber  of  oases  where  jurisdiction 
comes  from  the  fact  that  there  is  a  controversy  arising  under  the 
laws  or  oonatitution  of  the  United  States,  and  leave  unprovided  for 
that  much  larger  class  where  jurisdiction  comes  from  citizenship. 
Besides,  there  was  no  need  to  provide  for  the  former  class  as  it  was 
always  the  rule  in  a  suit  between  citizens  of  the  same  state  claiming 
under  grants  from  different  states,  or  where  the  controversy  was  al- 
leged to  be  one  arising  under  the  laws  of  the  United  States;  that  if  it 
appeared  upon  the  trial  or  hearing  that  the  couri;  had  not  jurisdiction 
of  the  subject-matter  of  the  controversy,  it  should  dismiss  the  cause. 

In  my  judgment  the  first  clause  of  section  5,  "that  such  suit  does 
not  really  and  substantially  involve  a  dispute  or  controversy  properly 
within  the  jurisdiction  of  said  oircnit  court,"  covers  all  classes  of 
cases,  whatever  the  claimed  source,  or  ground  of  jurisdiction  may  be. 
It  is  said  that  this  clause  is  only  intended  to  apply  to  cases  where  the 
court  gets  jurisdiction  by  virtue  of  the  subject-matter,  and  that  these 
are  only  cases  arising  under  the  constitution  or  laws  of  the  United 
States.  But  all  questions  of  jurisdiction,  as  a  ground  of  jurisdiction 
in  the  federal  courts,  are  questions  of  jurisdiction  of  the  subject-mat" 
ter.  The  circuit  court  has  not  jurisdiction  of  the  subject-matter  of 
controversies  at  couimon  law  or  in  equity,  unless  the  proper  diverse 
citizenship  exists.  If  it  were  merely  a  question  of  jurisdiction  of  the 
person,  as  in  case  of  defective  service,  a  general  appearance  would 
waive  it.  But  it  is  well  settled  that  neither  a  general  appearance  nor 
express  consent  can  confer  jurisdiction  upon  the  circuit  court  of  an 
ordinary  controversy  at  common  law  or  in  equity  between  citizens  of 
the  same  state.  The  parties  must  be  citizens  of  different  states,  to 
give  the  court  jurisdiction  of  the  dispute  or  controversy.  If,  in  the 
course  of  the  proceedings,  it  shall  appear  that  the  case  is  one  of 
which  the  court  has  not  jnrisdiotion,  as  that  it  involves  a  dispute  or 
controversy  at  common  law  between  citizens  of  the  same  state,  or  be- 
tween aliens,  it  becomes  the  duty  of  the  court  to  dismiss  the  case. 
The  cases  of  Williams  v.  Nottawa,  104  U.  S.  209,  and  Farmington  v. 
PiUsbury^  114  U.  S.  138,  S.  G.  5  Snp.  Ct.  Bep.  807,  arising  under 
this  section,  were  both  cases  where  parties  had  been  collusively  made 
or  joined ;  but  the  language  and  decisions  of  the  court  cover  every 
case  where  it  appears  to  the  satisfaction  of  the  court  that  it  is  one 
where  it  has  no  jurisdiction,  and,  in  my  judgment,  should  rule  the 
case  at  bar.  In  the  latter  case,  on  page  144,  the  court,  speaking  by 
Chief  Justice  Waitb,  say ; 

"The  old  rule,  established  by  the  decisions  .which  required  all  objertions  to 
the  citizenship  of  the  parties,  unless  shown  on  tlie  fuce  of  the  recoi-d,  to  be 
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token  by  plea  In  abatement,  before  pleading  to  the  meritst  was  changed,  and 
the  courts  were  given  full  authority  to  protect  themselves  against  the  false 
pretenses  of  apparent  parties.  This  Is  a  statutory  provision  which  ought  not 
to  be  neglected.  It  was  intended  to  promote  the  ends  of  Justice,  and  Is  equiv- 
alent to  an  express  enactment  by  congress  that  the  circuit  court  shall  not 
have  jurisdiction  of  suits  which  do  not  really  and  substantially  involve  a  dis- 
pute or  controversy  of  which  th^  have  cognizance,  nor  of  suits  In  which  pai> 
ties  have  been  Improperly  or  collusively  made  or  joined  for  the  purpose  oi 
creating  a  case  cognizable  under  the  act. " 

See,  also,  Bae  t.  Grand  Trunk  By,  Co,  14  Fsd.  Bbp.  401.  which  wu  , 
a  oase,  like  this*  between  two  aliens,  and  Byan  v.  Ywng,  9  Biss.  63, 
by  Mr.  Justice  Hablut.   Both  these  cases,  I  think,  are  aathw^y  tot 
the  roling  here. 

The  osae  will  be  dismissed  for  want  of  jnrisdiotion. 


Boston  Eleotuo  Oo.  v.  Elbotbio  G-as  LiaHnva  Oo. 
Baux  V,  New  ENaLASD  Electbio  Manuf'q  Go. 
{Vireuit  Court,  D.  MaaaaehwetU.   Hay  20, 1&85.) 

ItTBTSDICnON  09  CntCUTT  CoDST— FOSKIQH  GOBFORATIOKB— ATTACHmTT— PUB. 
St.  Mass.  Uh.  105,  f  28. 

Deftfudant  corporationa,  organized  under  the  laws  of  Maine,  but  having  their 
principal  place  of  businesB  in  Massachusetts,  where  a  majority  of  their  officers 
and  directors  resided,  were  sued  in  the  circuit  court  for  the  district  of  Hassa* 
chusetts;  the  writs  being  served  by  attachment  of  corporate  property  within 
the  latter  state,  and  by  service  on  the  corporate  oflicert.  MM,  on  pleas  to  the 
jurisdiction,  that  the  court  had  no  jurisdiction. 

Flea  to  Jurisdiction. 

J.  £.  Abbott,  for  plaintiffs. 

E.  P.  Pay»on  and  A.  Eastman,  for  defendants. 

Colt,  J.  The  defendants'  pleas,  in  both  these  eases,  raise  a  qnes* 
tion  of  juzisdiction.  The  defendant  eorporations,  organised  nnder 
the  laws  of  Maine,  have  been  sued  in  the  cironit  court  for  the  district 
of  Massachusetts.  The  writs  were  served  by  attachments  of  oor- 
porate  property  within  this  state,  and  by  service  upon  the  proper  of- 
ficers here,  if  such  service  coald  be  legally  made.  It  is  agreed  that 
the  defendant  corporations  have  a  usual  and  principal  place  of  busi- 
ness in  Boston;  that  the  president,  treasurer,  and  a  majority  of  the 
directors  of  each  corporation  reside  in  the  state;  and  that  the  in- 
fringements for  which  these  actions  are  brought  were  committed  here. 

The  act  of  1675,  (18  St.  470,)  following  the  eleventh  section  of  the 
jndiciary  act  of  1780,  provides  that  no  civil  suit  shall  be  brought- 
against  any  person  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  shall  be  found  at  the  time  of  serying  the  writ.  Conrta 
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of  the  Uaited  States  eannot  aoqnire  jnrisdiotion  by  an  attaobmeDt  of 
property  merely,  but  there  mast  be  a  personal  service  of  the  writ  or 
process  npon  the  defendant,  or  a  voluntary  appearance.  Pennoytry, 
Nff,  95  U.  S.  714;  Ex  parts  Railway  Co.  108  U.  8.  794;  Nazro  t. 
Cragin,  8  Dill,  474;  Pargons  v.  Howard,  3  Woods,  1;  Anderson  t, 
Shaffer,  10  Fed.  Bep.  266 ;  Mohr  d  Mohr  Distilling  Co.  v.  Insurance 

.  Co.  12  Fbd.  Rep.  474;  Saddler  v.  Hudson,  2  Curt.  7.  It  is  evident, 
therefore,  that  the  coart  could  not  acquire  jurisdiction  simply  by  the 
attachment  of  the  property  of  the  defendant  eorporations  nnder  the 
provisions  of  the  UassachnsettB  statute.   Pub.  St.  c.  105,  §  S8. 

The  general  rule  is  that  a  corporation  cannot  migrate  beyond  the 
state  by  whose  laws  it  is  created.  Day  v.  India  Rubber  Co.  1  Blatchf. 
628.  But  this  rule  has  been  modified,  and  it  is  now  held  that  a  cor- 
poration may  be/oun<f  in  a  foreign  state,  vithin  the  meaning  of  the 
federal  law,  when  it  exercises  its  powers  by  express  consent  of  the 
legislature  of  such  state,  (Railroad  Co.  v.  Harris,  13  Wall.  65;)  or 
when  it  is  required  by  a  general  law  of  the  state  to  appoint  au  agent 
for  the  service  of  process,  as  a  condition  to  the  transaction  of  busi- 
ness within  the  state,  {Lafayette  Ins.  Co,  v.  French,  18  How.  404; 
Ex  parte  SekolUnberger,  96  U.  8.  869;)  or  when,  under  a  general  law 
of  the  state,  foreign  corporations  are  made  liable  to  suit  without  the 
appointment  of  an  agent  for  that  particular  purpose.  Williams  v. 
Empire  Transp.  Co.  14  0.  G.  523;  Wilson  Packing  Co.  v.  Hunter,  7 
Reporter^  455;  St.  Clair  v.  Cox,  106  U.  S.  350;  S.  C.  1  Sup.  Ct. 

-Bep.  854. 

A  corporation  of  one  state  cannot  do  businesB  in  another  state  . 
without  the  latter's  consent,  express  or  implied;  and  that  consent 
may  be  accompanied  with  such  conditions  as  it  may  think  proper  to 
impose.  St.  Clair  v.  Cox,  supra.  When  the  state,  by  local  law,  pro- 
vides that  foreign  corporations  doing  business  in  the  state  shall  be 
amenable  to  suit,  such  foreign  corporations  thereafter  carrying  on 
business  in  the  state  are  liable  to  suit;  But  dearly,  by  the  great 
weight  of  authority,  this  rule  has  not  been  extended  so  as  to  permit  a 
corporation  to  be  sued  in  a  foreign  state  because  it  carries  on  busi- 
nesa  there,  in  the  absence  of  a  state  law  authoriziug  such  suit.  The 
supreme  court  say,  in  Lafayette  Ins,  Co.  v.  French: 

"We  limit  our  decision  to  the  case  of  a  corporation  acting  in  a  state  foreign 
to  its  existence  under  a  law  of  tliat  state,  which  recognized  its  existt;nce  tor 
the  purposes  of  making  contracts,  and  twlng  sued  on  them  through  notice  to 
its  contracting  agents.  ** 

In  Railroad  Co.  v.  Harris,  the  court  said: 

"It  [the  corporation]  cannot  migrate,  but  may  exercise  Its  authority  in  a 
foreign  territory  upon  such  conditions  as  may  i>e  prescribed  by  the  law  of  the 
place.  One  of  Uiese  conditions  may  be  that  it  shall  consent  to  be  sued  there. 
If  it  do  business  there,  it  will  be  presumed  to  have  assented." 

Chief  Justice  Waits  ihnp  defines  the  rule  in  Railroad  Co,  v.  Koontg, 
104U.  S.  6: 
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"It  Is  well  settled  that  a  corporation  of  one  state  doing  business  In  another 
Is  suable  where  its  business  is  done,  if  the  laws  nuike  provision  to  that  effect. " 

Perhaps  ttie  latest  expression  of  the  sapreme  coort  on  this  subject 

is  in  New  England  Mut.  L.  Ins.  Co.  v.  WoodtoortK  111  U.  S.  188,  S. 
G.  4  Sup.  Ct.  Bep.  364,  where  Mr.  Justice  Blatghfobd  says: 

"In  the  courts  of  the  United  States,  it  is  held  that  a  corporation  of  one  state, 
doing  business  in  another,  is  suable  in  the  courts  of  the  United  States  estab- 
lished in  the  latter  state,  if  the  laws  of  that  state  so  provide,  and  In  the  man- 
ner provided  by  those  laws." 

See,  also,  Eaton  v.  St.  Louis  Shakspear  Min.  dt  8.  Co.  7  Fed.  Eep. 
139 ;  West  t.  Home  Ins.  Co.  IS  Fed.  Bep.  622.  At  the  time  these  snits 
were  broagbt,  Massachusetts  had  no  local  law  making  foreign  corpo- 
rations doing  bosinesa  in  the  state  amenable  to  suits,  except  foreign 
insurance  companies,  and  except  the  provisions  in  relation  to  attach- 
ment, which,  under  a  well-settled  rule,  coald  not  give  this  court  juris- 
diction. Becently,  however,  feeling  the  necessity  for  such  a  law,  a 
statute  has  been  passojd  requiring  all  foreign  corporations  doing  busi- 
ness in  the^tate  to  appoint  an  agent,  npon  whom  service  can  be 
made.   Acts  lS84.c.  830. 

The  plaintiffs  rely  upon  the  case  of  Hayden  v.  Androscoggin  Mills, 
1  Fed.  X^ep.  93.  A  similar  question  of  jurisdiction  there'arose  on  a 
motion  to  dismiss,  and  the  decision  was  based  primarily  on  the  im- 
propriety of  the  motion.  Judge  Lowell,  however,  goes  on  to  discuss 
the  merits  of  the  question,  and  while  he  intimates,  at  the  close,  that 
if  the  question  was  broaght  up  in  some  new  form,  his  decision  might 
be  different,  yet  he  gives  it  as  his  opinion  that  a  foreign  trading  cor- 
poration doing  business  in  the  state  of  Massachusetts  may  be  sued  in 
the  circuit  court,  by  summons  duly  served  upon  an  officer  of  the  com* 
pany,  the  fact  of  attachment  being  immaterial.  We  cannot  adopt 
this  view  in  the  light  of  what  we  believe  to  be  the  great  we^bt  of 
auth  ority  on  this  .question.  The  pleas  to  the  jurisdiction  of  the  court 
are  sustained. 


NoBTOK,  Chief  Supervisor,  v.  Beewstbii,  State  Supervisor  of  Begis- 

tration.' 

{Oirwit  Oattrtt  E.  D.  Louisiana.   November  X,  1884.) 

1,  Fbdsrjx  EzAcrnms— JmtisDioTioir. 

The  jurisdiction  of  the  United  States  courts  most  appear  (rf  iec<ad,  and  be 

derivea  from  congressional  enactmeuts. 
X  Baue— Rev.  St.  Tit.  26. 

Under  title  26  of  the  Revised  Statutes  of  the  United  States  the  circuit  eonrt 
is  given  Jurisdiction  at  certain  elections  to  appoint  sapervison  to  scrutinize 
the  election,  and  under  title  70,  Crimes,  to  try  criminal  violationi  of  th*  lawi 

lB«port«d  b7  JoMpb  p.  Honor,  £>4..  <tf  ttw  H«w  Ortoau  bu. 
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of  the  United  States  relating  to  tlio  elections  of  memt}ers  of  congress,  but  it 
nowhere  appcntH  that  congress  lias  adopted  tho  tsleciiuu  and  rcgislraliou  laws 
of  anf  atate. 

On  twenty-seventh  October,  1SS4,  the  plaintiffs  presented  to  the 
court  a  petition,  in  which  they  represent  themselves  to  be  the  chief  su- 
peirisor  of  elections  for  this  district,  appointed  by  this  court  under  title 
26  of  the  Hevised  Statutes  of  the  United  States ;  .several  of  the  ward 
supervisors  of  election  in  the  city  of  New  Orleans,  appointed  at  the  re- 
quest of  the  Democratic  party ;  and  a  number  of  canvassers  appointed 
by  the  Democratic  pal'ty, — for  that  part  of  the  parish  of  Orleans  within 
the  First  conRresaional  district  of  the  state  of  Louisiana.  They  allege 
that  a  general  election  is  pending,  and  to  take  place  on  fourth  Novem- 
tier,  1SS4,  for  the  offices  of  president  and  vice-president  of  the  United 
States,  and  for  members  of  congress,  under  the  laws  of  the  United  States 
and  of  the  state  of  Louisiana ;  that  part  of  the  city  of  New  Orleans  is  in 
said  First  congressional  district  by  the  laws  of  Louisiana ;  that  the  fed- 
eral government,  through  its  proper  officers,  has  all  of  the  right  of  oon- 
trol,  inspection,  an^  direction  set  forth  in  title  36  of  the  Be  vised  Statutes 
of  the  United  States;  that  under  said  statutes  the  law  relating  to  the 
registration  of  the  voters  of  Louisiana  became  and  is  a  part  of  the  law  of 
the  United  States  relating  to  the  registration  of  voters  for  said  election ; . 
that  the  act  No.  1 23  of  the  legislature  of  Louisiana,  of  1880,  is  the  said 
registration  law,  which  provides  for  the  appointment  of  a  iBupervisor  of 
election  for  the  parish  of  Orleans,  (the  parish  of  Orleans  and  city  of 
New  Orleans  have  the  same  geographical  boundaries,)  and  defines  his 
duties,  among  which  he  is  required  to  register  such  persons  as  are  enti- 
tied  to  vote,  and  to  expunge  from  the  list  of  registered  voters  all  persons 
who  have  been  committed  to  prisons  as  convicts,  who  bave  died  subse- 
quent to  registration,  who  have  departed  the  state  or  district,  or  who 
have  become  insane ;  that  be  is  also  required,  upon  the  affidavit  of  any 
two  bona  JUle  citizens  who  have  been  appointed  by  any  political  party 
and  have  been  duly  sworn  to  perform  their  duty  as  canvassers,  and  who 
present  to  him  an  affidavit  that  certain  names  are  fraudulently  and 
illegally  registered  and  should  be  erased,  to  investigate  the  same,  and 
after  due  proceedings,  cause  said  names  to  be  erased  from  the  registra- 
tion ;  that  said  act  further  provides  that,  in  case  of  the  failure  of  the  su- 
pervisor to  so  investigate  and  erase,  an  appeal  may  be  made  to  any 
conrt  of  competent  jurisdiction,  to  be  tried  in  the  most  summary  way, 
etc.;  that  the  circuit  court  of  the  United  States  for  the  Eastern  district 
of  Louisiana,  now  sitting  in  special  session,  is  the  only  court  of  compe- 
tent jurisdiction  in  session  within  said  First  congressional  district ; 
that  Bobert  Brewster  is  now  the  supervisor  under  the  said  act,  and  that 
the  plaintiffs  have,  under  oath,  as  such  officers  and  canvassers  as 
aforesaid,  caused  to  be  made  an  exact  canvass  of  all  that  part  of  the  . 
city  of  New  Orleans  within  the  First  congressional  district,  and  all  tho 
inhabitants  thereof,  and  have  ascertained  that  all  of  the  persons 
named  in  the  lists  herewith  presented  and  filed  are  contained  and  exist 
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Upon  the  books  of  regifltration  in  said  parish  of  Orleans  wrongfully 

and  fraudulently,  and  that  said  persons  bave  no  right  to  vote;  and  that 
these  plaintiffs  have  caused  the  said  lists  of  names,  with  the  requisite 
affidavits  concerning  each  name  made  and  sworn  to  by  two  officers, 
and  have  in  all  things  done  every  act  and  given  every  notice  and  proof 
required  by  law  to  compel  said  Brewster  to  strike  said  names  from  the 
books  and  lists  of  registration,  but  said  Brewster  refuses  to  take  any 
steps  or  proceedings  to  erase  said  names,  and  will,  in  no  manner,  in- 
vestigate the  truth  of  the  matter  so'presented  to  him ;  wherefore  plain- 
tiffs pray  that  said  Brewster  be  ordered  to  show  cause  why  be  should 
not  erase  the  said  names  from  the  books  of  registration. 

The  court  granted  a  motion  on  the  same  day  ordering  Bobert  Brew- 
ster to  show  cause,  on  thirty-first  October,  1884,  why  the  relief  prayed 
for  should  not  be  granted.  On  the  thirty-first  October,  1884,  the  cause 
was  heard,  defendant  having  filed  an  exception,  on  the  grounds  (1) 
that  the  court  had  no  jurisdiction  in  the  premises,  as  there  is  no  dele- 
gation of  authonty  by  congressional  enactment ;  (3)  that  the  court  had 
no  jurisdiction  to  proceed  by  rule,  or  in  a  summary  manner ;  (3)  that 
the  proceeding  discloses  no  cause  of  action. 

James  R.  Beckwitk,  for  plaintiffs. 

M.  J.  Cunningham,  Atty.  Gen.,  James  B.  Eustis  and  L.  O'Don- 
neU,  for  defendants. 

Pardee,  J.  The  jurisdiction  of  this  court  mnst  appear  of  record, 
and  be  derived  from  congressional  enactments.  There  is  no  statute 
conferring  jurisdiction  in  a  matter  or  controversy  of  the  kind  now  be- 
fore me.  Under  title  26,  Bev.  St.,  relating  to  the  elective  franchise, 
the  circuit  court  is  given  jurisdiction  in  certain  elections  to  appoint 
snpervisors  to  scrutinize  the  election.  Under  the  title  of  "Grimes"  the 
circuit  Qonrt  is  given  jurisdiction  to  try  criminal  violations  of  the  laws 
of  the  United  States  relating  to  the  elections  of  members  of  congress. 
Further  than  as  given  by  these  two  titles,  the  circoit  court  has  no 
jurisdiction  in  the  matter  of  elections. 

A  plausible  ai^ument  in  favor  of  the  jarisdiotion  might  perhaps  be 
made  if  congress  had  adopted  the  state  statutes  in  relation  to  elec- 
tions, and  then  a  controversy  involving  over  $500  as  to  private  rights 
appeared,  arising  under  the  state  law,  and  inferentially  under  the 
laws  of  the  United  States.  In  such  a  ease  the  act  of  March  3,  1875, 
giving  original  jurisdiction  to  the  circuit  courts  of  the  United  States 
of  all  suits  of  a  civil  nature  at  common  law  or  in  equity  where  the 
matter  in  dispute  exceeds  the  sum  or  value  of  $500,  and  arising  under 
the  constitution  or  laws  of  the  United  States,  etc.,  might,  perhaps,  be 
BuccessfuUy  invoked.  Bat  we  have  no  such  case  here ;  for  it  nowhere 
appears  that  congress  has  adopted  the  eleotion  and  r^stration  laws 
of  any  state,  and  in  the  present  case  no  sum  or  value  is  suggested. 

It  is  clear  that  the  court  is  without  jurisdiction,  and  the  petiti<m 
for  relief  is  therefore  refused  and  dismissed. 
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Baylb  and  others  «.  City  of  Nbw  Oiuueans.' 


lUireuit  Court,  E.  D.  Lovittana.   Jane  4i,  1885.) 


1.  JlraiciPAx,  Law— Mtbappropbtation  ov  Fi  nds. 

An  ordlDBDce  making  an  appropriation  of  the  funds  of  a  city,  derived  from 
taxation,  for  purposes  wholly  beyond  the  purview  of  municipal  goverameiit,  is 
a  wrongful  appropriation  of  the  funds  held  in  trust  for  the  tax-payers  and  peo- 
ple to  pay  the  alimony  and  legitimate  expcasea  of  the  ci^,  and  is,  in  short, 
ultra  mrei,  illegal,  null,  and  void. 

2.  Jdrisdiotion— Injunctiok. 

Kcsident  tax-payers  have  the  right  to  invoice  the  inturposition  of  a  court  of 
equity  to  prevent  an  illegal  disposition  of  the  moneys  of  a  municipal  corpora- 
tion or  the  illegal  creation  of  a  debt  which  they,  in  common  with  other  prop- 
erty holders,  mar  otherwise  be  oompelled  to  pay,  Gratnpton  v.  Zabritkie,  101  U. 
8.  m. 


In  Chancery.    Bule  for  an  injunction. 


Edgar  H.  Farrar,  E.  B.  KoutUchnitt^  Charles  B.  Singleton,  Rich' 
ard  H.  Browne,  Benj.  F.  Choate,  Edward  D.  WhUe,  Eugene  D.  Sautf 
dere,  John  H.  Kennard,  IV,  W.  Howe,  8,  S.  Prentiss,  and  Charles  E. 
Schmidt,  for  complainants. 

Walter  II.  Bogere,  City  Atty.,  for  defendants. 
Pardbb,  J.   An  injunction,  p^nciente  lite,  is  asked  on  the  f<dlowing 


"Joseph  Bayle,  a  resident  of  the  city  of  New  Orleans  and  state  of  Loui»* 
iana,  and  a  ^tlxea  of  the  French  Republic,  brings  this  bill  of  compltiintagainst 
Ihe  city  of  27ew  OrleanSi  a  municipal  corporation  organized  under  the  lana 
of  the  state  of  Louisiana,  and  as  such  a  resident  of  said  state,  and  against 
Isaac  W,  Patten,  Measurer,  and  John  2?*.  Hitrdy,  comptroller,  of  the  city  of 
Kew  Orleans,  both  citizens  of  the  state  of  Louisiana,  and  residing  in  this 
district. 

"Ai^  tiiereupon  your  orator  complains  and  says:  That  your  orator  is  a 
resident  tax-payer  of  the  city  of  Xew  Orleans,  who  pays  anntially  into  the 
city  treasury  municipal  taxes  exceeding  9500  in  amount;  that  sometime  in 
the  year  1884,  the  city  of  Philadelphia  was  applied  to  by  the  World's  Indus- 
trial and  Cotton  Centennial  Exposition  to  allow  a  certain  bell,  well  known 
as  the  '  Liberty  Bell.*  to  be  sent  to  New  Orleans  and  put  upon  exhibition  on 
the  grounds  of  the  said  exposition  compuiy;  that  the  said  bell  was  tntiismit- 
ted  to  Xew  Orleans  by  the  city  of  Fhi^lelphia,  and  placed  upon  exhibition 
in  the  exposition  grounds,  with  some  agreement  or  under3t.aniling  that  the 
said  bell  should  be  considered  as  in  the  custody  of  the  eorpurution  of  the  city 
of  Xew  Orleans,  and  that  it  should  be  returned  to  the  city  of  Philadelphia  at 
the  close  of  the  exposition,  on  or  about  the  thirty-first  of  May,  1885;  and  that 
w^d  bell  was,  as  your  orator  is  informed  and  believes,  and  socliarges,  brought 
to  the  city  of  Xew  Orleans  by  rail,  and  without  charge,  and  that  the  com- 
mittee or  pei-sona  in  cliavge  of  said  bell  were  also  brought  to  the  city  of  Xew 
Orleans  free  of  transportation  expenses. 

**  Your  orator  is  Informed  and  believes,  and  so  charges,  that  any  of  the  rail- 
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roacla  leading  out  of  the  city  of  Kew  Orleans  are  now  willing  and  anxtoas  to 
haul  the  said  bell  back  to  Philadelphia  free  of  charge,  and  also  to  transport 
to  and  from  Philadelphia  such  reasonable  committee  of  persons  as  may  be  ap- 
pointed to  take  charge  of  it;  that  the  council  of  the  city  of  New  Orleans 
have  organized  a  junketing  expedition  to  go  to  Philadelphia,  ostensibly  in 
charge  of  the  said  bell,  and  did.  on  the  twenty-seventh  day  of  April,  1885,  by 
ordinance  No.  1,214,  council  series,  make  an  appropriation  of  85,000  out  of  the 
public  treasury  of  the  city  of  Xew  Orleans,  stating  that  the  same  was  for  the 
purpose  of  defraying  all  expenses  which  might  accrue  by  the  return  of  the 
liberty  bell  from  the  exposition  grounds  to  thecity  of  Philadelphia  at  the  close 
of  the  exposition,  and  directing  by  the  said  ordinance  that  the  comptroller 
should  warrant  upon  the  treasurer  whenever  there  were  funds  in  the  treasury 
to  pay  this  appropriation. 

"Now,  your  orator  avers  that  this  appropriation  under  ordinance  1,214  is 
absolutely  null,  void,  and  of  no  effect  orvalidity;  that  the  removal  of  the  said 
liberty  bell,  and  the  contract,  agreements,  and  understandings  with  reference 
thereto  are  beyond  the  corporate  authority  of  the  city  of  New  Orleans,  and 
that  the  city  council  has  no  power  to  expend  any  money  for  any  of  the  pur- 
poses mentioned  in  said  ordinance  No.  1,214. 

"Further  complaining,  your  orator  avers  that  he  is  informed  and  believes 
and  so  charges,  that  the  said  city  of  New  Orleans,  through  some  of  its  offi- 
cials, have  agreed  with  the  Northeastern  Railroad  Company  to  take  the  said 
bell  back  to  Philadelphia  free  of  cost  of  transportation,  and  that  the  said 
Northeastern  Railroad  Company  has  agreed  to  give  free  passes  to  a  sufficient 
number  of  persons  as  a  committee  in  charge  of  said  bell;  the  same  not  being, 
from  any  point  of  view,  legitimate  municipal  expenditures  within  the  power 
of  the  city  of  New  Orleans;  that  your  orator,  in  company  with  all  other  tax- 
payers of  thecity  of  New  Orleans,  will  receive  irreparable  injury  and  damage 
from  this  unlawful  appropriation  of  public  money,  and  that  they  are  entitled 
to  the  protection  of  a  court  of  equity  to  enjoin  and  restrain  this  void  act,  as 
they  and  your  orator  are  entirely  without  remedy  in  a  court  of  law." 

The  allegations  of  fact  iu  the  bill  are  Btibstantially  ahown  by  affi- 
davit and  are  not  denied.   The  counter-affidavits  show  that  the  board 

of  two  policemen  of  Philadelphia,  in  charge  of  the  liberty  bell,  has 
been  paid  for  the  last  two  months  by  the  city,  and  that  the  city  has 
paid  for  tbe  symbolical  decoration  of  said  bell,  which  expenses  are 
expected  to  be  met  by  the  appropriation  under  the  said  ordinance. 
There  is  no  doubt  thai  the  said  ordinance  makes  an  appropriation 
of  the  funds  of  the  city  of  New  Orleans  derived  from  taxation  for 
purposes  wholly  beyond  the  purview  of  municipal  government ;  is  a 
wrongful  appropriation  of  the  funds  held  in  trust  for  the  tax-payers 
and  people  of  New  Orleans  to  pay  the  alimony  and  legitimate  ex- 
penses of  the  city;  and  is,  in  short,  ttltra  viret,  illegal,  null,  and  void. 
See  acts  La.  1882,  No.  20,  pp.  20,  21,  §§  7,  8 ;  1  Dill.  Corp.  §  52  et  seq..- 
Hood  v.  Ltjnn,  1  Allen,  103;  Task  v.  Adams,  10  Gush.  252;  Claflin  v. 
Hopkintortt  4  Gray,  502;  Murphy  v.  JacksonvilUt  18  Fla.  318;  Grant 
Co,  V.  Bra^fordf  72  Ind.  456;  Henderson  v.  Covwigtont  14  Bush,  312; 
Cornell  v.  Guilford,  1  Denio,  510;  Hodges  v.  Bt^alo,  3  Denio,  110; 
Halstead  v.  Mayor,  etc.,  of  New  York,  3  N.  Y.  483;  New  London  v. 
Brainard,  22  Conn.  552. 

The  principle  that  a  municipal  corporation  can  have  no  other  power 
than  those  derived  from  constitutional  or  legislative  grants,  expressly 
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or  by  necessary  implication,  is  well  Bettled  in  Louisiana,  and  is  set- 
tled for  the  city  of  New  Orleans  in  GuiUotU  v.  New  OrleaM,  12  La, 
Ann.  432. 

The  illegality  and  nullity  of  the  ordinance  being  clear,  the  qnestion 
remaining  for  decision  is  as  to  the  jurisdiction  and  propriety  of  an 
injunction  in  this  particular  case.  "In  this  country,  the  right  of 
property  holders  or  taxable  inhabitants  to  resort  to  equity  to  restrain 
municipal  corporations  and  th^r  officers  from  transcending  their  law- 
ful powers,  or  violating  their  legal  dnties,  in  any  mode  which  wUl 
injuriously  affect  the  tax-payers, —  suoh  as  making  an  unauthorized 
appropriation  of  the  corporate  funds,  or  an  illegal  disposition  of  the 
corporate  property,  or  leryiug  and  collecting  void  and  illegal  taxes 
and  assessments  npon  real  property,  under  oircamstances  presently 
to  be  explained,— has  been  affirmed  or  recognized  in  nnmerons  eases 
in  many  of  the  states.  It  is  the  prevailing  doctrine  on  this  subject." 
Bill.  Mun.  Corp.  |  731. 

In  New  London  v.  Brainard,  22  Conn.  552,  which  was  a  case  of 
injunction  to  restrain  appropriation  to  celebrate  the  fourth  of  3v.\j, 
the  supreme  court  of  Connecticut,  in  holcUng  that  a  citizen  and  tax- 
payer is  entitled  to  an  injunction  to  restrain  an  illegal  appropriation 
of  the  money  of  the  city,  said,  in  substance,  that  it  is  so  because  the 
city  corporation  holds  its  moneys  for  the  corporators,  to  be  expended 
for  legitimate  corporate  purposes;  and  a  misappropriation  of  these 
funds  is  an  injury  to  the  tax-payer,  for  which  no  other  remedy  is  so 
effectual  or  appropriate.  See  Dill.  §  732  et  seq.,  for  the  many  cases 
sustaining  this  doctrine. 

And  in  Crampton  v.  ZahrigJcie,  the  supreme  court  of  the  United 
States  seem  to  indorse  fully  the  position  of  Dillon,  for  that  court  says : 

"Of  the  right  of  resident  tax-payers  to  invoke  the  interpoaition  of  a  court  of 
equity  to  prevent  an  illegal  disposition  of  the  moneys  of  the  county,  or  the 
illegal  creation  of  a  debt  which  they,  in  common  with  other  property  holders 
of  a  county  may  otherwise  be  compelled  to  pay,  there  is  at  this  day  no  serious 
question.  The  right  has  been  recognized  by  the  state  courts  in  numerous 
cases;  and  from  the  nature  of  the  powers  exercised  by  municipal  corporations, 
the  great  danger  of  their  abuse,  and  the  necessity  for  prompt  action  to  pre- 
vent irremediable  injuries,  it  would  seem  eaiineutly  proper  for  the  courts  of 
equity  to  interfere  upon  the  application  of  the  tax-payers  of  a  county  to  pre- 
vent the  consummation  of  a  wrong,  when  the  officers  of  thoae  corporations  as- 
same,  in  excess  of  their  powers,  to  create  burdens  upon  property  holders. 
Certainly,  in  the  absence  of  legislation  restricting  the  right  to  interfere  in  sucli 
cases  to  publiq  officers  of  the  state  or  county,  there  would  seem  to  be  no  sub- 
stantial reason  why  a  bill  by  or  on  behalf  of  individual  tax-payers  should  not 
be  entertained  to  prevent  the  misuse  of  corporate  powers.  The  courts  may 
be  safely  trusted  to  prevent  the  abuse  of  their  process  in  such  cases.  Those  who 
desire  to  consult  the  leading  authorities  on  this  subject  will  find  them  stated 
or  referred  to  in  Mr.  Dillon's  excellent  treatise  on  the  Law  of  Municipal  Cor- 
poration."   Crampton  V.  ZabrUkU,  101 V.  S.  609. 

There  being  no  doubt  as  to  the  illegality  of  the  ordinance  and  the 
appropriation,  and  no  reasonable  donbt  as  to  the  appropriateness  of 
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the  remedy  sought,  nor  as  to  the  jarisdiction  of  the  coart,  the  pa- 
triotic phase  of  the  case  is  not  potent  enough  to  affect  the  action  of 
the  court.  If,  in  Massachusetts,  Connecticut,  New  York,  Virginia,  and 
other  states,  municipal  corporations  are  not  permitted  to  encourage 
and  disseminate  patriotism  and  the  love  of  liberty  by  celebrations,  at 
municipal  expense,  of  the  fourth  of  July,  the  surrer^derof  Cornwallis, 
and  other  stirring  epochs  in  the  history  of  the  country,  there  would 
seem  to  be  no  reason  why  this  court  should  hold  its  hand,  and  not 
prevent  the  city  of  New  Orleans,  at  the  expense  of  her  tax-payers,  from 
advertising  the  patriotism  of  her  mayor,  council,  and  oitizens  by  ap- 
propriate ceremonies  and  enthusiasm  and  decoration,  in  the  return  of 
the  famous  and  honored  liberty  bell  to  the  city  of  Philadelphia. 

As  was  aptly  suggested  by  counsel  in  argument,  municipal  corpora- 
tions per  se  exhibit  the  highest  patriotism  in  obeying  the  ItkiviA  made 
for  their  government. 

Under  the  circumstances  and  law  of  this  case  it  seems  the  plain 
duty  of  the  court  to  grant  the  injunction  as  prayed  for;  and  it  is  so 
,  ordered. 


1.  Eqditt  Puacttob— Delay  in  Filiho  Answer, 

A.  foreclosure  suit  haviag  been  Instituied  aitainst  a  railroad  company  upon  a 
mortgage  given  to  secura  Its  bonds,  the  company  appeared  and  consented  to 
the  appointment  of  a  receiver,  and  assented  to  all  steps  thereafter  taken  in  the 
the  cose  without  filing  any- answer  for  about  a  year  and  a  half,  and  then  asked 
leave  to  file  an  answer.  Heid,  that  if  the  defendant  had  a  meritorious  defense, 
an  answer  stating  it,  under  oath,  might  be  submitted,  provided  it  was  shown  to 
the  satisfaction  of  the  court  by  expfitaatory  affidavits  that  there  was  a  good  ex- 
cuse for  the  delay. 

2.  UoRTOAaE— Devadut  ts  Patmeht  of  Iktbkebt— Clause  as  to  Fbikcifa^— 

FORKCLOSOSB. 

tiemble,  that  where  a  mortgage  is  given  by  a  railroad  company  to  secure  the 
payment  of  bonds  and  interest  coupons  thereto  attached,  the  trustee  may  Id- 
Btitutc  foreclosure  proceeding  immediatelv  upon  default  in  the  payment  of 
Interest,  and  that  the  right  so  to  do  is  not  affected  where  the  mortgage 'provides 
that  tu  case  the  mortgagor  '*  fail  to  pay  the  interest  on  auy  of  the  said  bonds  at 
any  time  when  the  same  may  become  duo  and  payable  according  to  the  tenor 
thereof ,  and  shall  continue  m  default  for  six  months  after  such  payment  lias 
been  demanded,  *  *  «  then  and  thereupon  the  principal  of  all'the  bonds 
hereby  secured  shall  become  immediately  due  and  payable,  provided,  etc.;  and 
thitt  in  such  case  •  *  *  the  trustee  •  *  «  may  take,  with  or  without 
entry  or  foreclosure,  actual  possession  of  said  road and  fails  to  provide  ex- 
pressly for  immediate  foreclosure  upon  such  default. 

In  Equity.  Foreclosure  suit.  Motion  for  leave  to  &Ie  an  answer, 
A  receiver  was  appointed  in  this  case,  with  the  oousent  of  the  de- 


Gentral  Trust  Go.  v.  Tbxas  k  St.  L.  Bt.  Go.* 


[dreuit  Offurt,  E.  D.  Mittouri.  June  1,  1886,) 


>  lieportod  by  BenJ.  F.  Rex.  Esq.,  of  the  St.  Louia  bar. 
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fendant,  Jannary  13,  1884,  and  all  sacceeding steps  in  the  case  have 
been  taken  without  any  opposition  on  the  defendant's  part.  No  an- 
swer has  been  filed,  nor  was  leave  to  file  answer  asked,  until  May  4, 
1885,  when  the  defendant,  by  its  attorney,  asked  leave  to  file  an  an- 
swer, claiming  that  this  suit  was  not  instituted  by  the  trustee  for  the 
pnrpose  of  carrying  out  and  executing  the  conditions  of  the  mortgage 
in  good  faith,  but  to  promote  a  certain  scheme,  which  parties  holding 
51  per  cent,  of  the  company's  bonds  had  entered  into,  to  foreclose  the 
mortgage  for  the  purpose  of  depriving  a  minority  of  their  rights  in  the 
company,  and  that  the  knowledge  of  this  scheme  had  not  reached  the 
defendant  nntil  April  25,  1885.  The  defendant  claimed  in  the  argu- 
ment, moreover,  that  the  complainant  had  no  right  to  foreclose  nntil 
BIX  months  after  defanlt  in  the  payment  of  interest,  and  that  the  suit 
had  been  instituted  before  that  period  had  elapsed.  The  mortgage 
contains  the  following  among  other  clauses,  viz. : 

**Tbat  ao  long  as  the  party  of  the  first  part,  or  its  8UC(»S8ors  or  assigns, 
shall  well  and  truly  perform  all  and  singnlai'  the  stipulations  of  the  said 
bonds  and  coupons  and  the  covenants  of  this  indenture,  the  salil  party  of  the 
first  put,  its  sncoessors  and  assigns*  shall  be  suffered  and  permitted  to  possess 
and  enjoy  the  sidd  mortgaged  premises, "  etc.   *   *  * 

"That  in  case  the  ptaty  of  the  first  part,  its  successors  or  assigns,  shall  fail 
to  pay  the  interest  on  any  of  the  said  bonds,  at  any  time  when  the  same  may  be- 
come due  and  payable,  according  to  the  tenor  thereof,  and  shall  continue  in  such 
default  for  six  months  after  such  payment  has  been  demanded  at  its  or  their 
Bgtsney,  In  the  of  St.  Louis  or  New  Yoric,  then  and  Uiereupon  the  prin- 
cq»al  of  all  the  bonds  hereby  secured,  shall  be  and  become  immediately  due 
and  payable:  provided,  the  said  trustee  gives  written  notice  to  the  party  of 
the  first  part,  its  successors  or  assigns,  of  its  option  to  that  effect  while  such 
de&ult  continues;  which  notice  It  may  give  of  its  own  motion,  but  shall  be 
bound  to  give,  if  required,  in  writing,  to  do  so  by  the  holders  of  fifty  per  cen- 
tum of  said  bonds  then  outstanding;  and  that  in  such  case  *  *  *  the 
said  trustee^  or  its  successors  in  this  trust,  may,  in  its  discretion,  and  shall 
upon  the  requrat  in  writing,  of  the  holder  of  fifty  per  centum  of  said  bonds 
then  outstanding,  etc.,  take,  with  or  without  entiy  or  foreclosure,  actual  pos- 
session of  said  road.** 

"Xotliing  herein  contained  shall  be  construed  as  limiting  the  right  of  the 
said  trustee  to  apply  to  the  courts  for  judgment  or  decree  of  foreclosure  and 
sale  under  this  indenture." 

EUneioua  Smith,  for  complainant. 

Jeff.  Chandler  and  Dyer^  Lee  d  Ellis;  for  defendant. 

Tbeat,  Z.t  (orally.)  There  ia  an  application  to  the  court  for  leave 
to  file  an  answer  in  the  case  of  the  Central  Trust  Company  against 
the  Texas  &  St.  Louis  Railway  Company.  I  have  noted  the  points 
to  be  considered  in  the  case.  The  first  order  in  this  case  was  made 
by  Jadge  McCbabt,  and  recited  the  express  consent  of  the  defendant. 
This  application  now  before  the  oonrt  is  by  the  defendant  itself,  which 
seeks,  after  this  lapse  of  time,  to  be  permitted  to  come  in  to  dis- 
pute what  it  expressly  assented  to  and  agreed  should  be  recited  in 
the  original  decree.  The  question  of  laches  is  apparent.  Ko  an- 
swer was  filed  within  the  time  prescribed,  and  now  this  efFort  is  made 
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80  to  do.  In  the  mean  while  this  court,  under  the  consent  of  all  1' 
parties,  through  its  receiver,  has  been  administering  this  proper! 
The  thought,  in  the  proposed  answer  suggested,  is  that  there  was  i 
right  on  the  part  of  the  plaintiff  in  this  case  to  proceed  for  default 
interest  until  the  expiration  of  six  mouths  after  the  default  first  c 
curred.  The  court  does  not  so  read  the  mortgages.  The  party  plai 
tiff  had  the  power  to  proceed  for  default  of  interest  in  Septembi 
when  the  default  occurred.  The  provisions  of  the  mortgage  are  th 
if  said  default  continues  for  six  months,  the  trustee  may  declare  t 
principal  due;  and  if  he  does  not  at  his  own  discretion  so  do,  a  m 
jority  of  the  bondholders  may  compel  him  bo  to  do.  Therefore  t 
six  mouths'  clause  in  the  mortgage  has  nothing  to  do  with  the  defat 
of  interest,  on  which  the  right  of  the  trustee  to  proceed  is  based, 
merely  relates  to  the  making  of  the  principal  also  due.  That  is  b 
one  of  the  allegations.  In  the  original  bill  there  is  a  second  alleg 
tion  which  is  of  the  same  nature  as  this  court  has  been  acting  up* 
in  tBe  Wabash  Case,  to-wit,  that  this  company,  with  the  consent 
all  concerned,  had  stated  that  its  condition  was  such  that,  witho 
the  aid  of  the  court,  all  parties  in  interest  would  be  seriously  damr 
fied.  Hence  there  are  two  grounds  to  the  bill:  (1)  The  default 
the  September  interest;  (2)  the  wrecked  condition  of  the  road. 

Experience  has  shown,  in  the  course  of  this  administration,  th: 
the  second  allegation,  unfortunately,  is  too  true ;  for  this  court  has  bet 
occupied  for  a  long  period  of  time  in  trying  to  save  the  rights  of  the  pa 
ties  by  issuing  receivers'  certificates  in  some  instances,  and  by  coi 
trolling  the  property  generally,  which  was  in  the  most  unfortunate  coi 
dition  when  the  court  took  possession  of  it.  And  it  is  one  of  the  fe 
cases,  so  far  as  my  experience  goes,  in  which  a  receiver  has  been  ei 
abled  to  rescue  a  property  that  was  comparatively  worthless  at  it 
time  he  took  charge  of  it.  Now,  if  the  defendant  were  a  natural  h 
steud  of  an  artificial  person,  evidently  be  would  be  estopped.  It  hi 
not  only  expressly  consented  to  all  that  has  been  done,  but  a  great  de: 
that  has  been  done,  has  been  done  at  its  instance.  It  waits  for  th 
great  length  of  time,  and  then,  by  reason  of  some  outside  wrang^ 
between  parties,  it  seeks  to  upset  the  whole  action  of  the  court,  an 
all  that  it  itself  has  caused  to  be  done,  or  that  has  been  done  at  i 
express  request  and  instance. 

But  it  is  stated  in  the  argument  that  a  minority  of  the  bondboh 
ers  and  of  the  stockholders,  to-wit,  10  per  cent.,  did  not  enter  in 
that  corporate  action;  to  which  the  ready  reply  is,  "Why,  then,  ha^ 
they  waited  all  this  length  of  time,  knowing  all  these  facts?"  Th( 
have  their  rights,  though  in  a  minority  interest,  to  make  their  appl 
cation  to  the  court  in  due  time  to  prevent  any  wrong  being  done 
them,  if  any  was  contemplated.  It  must  be  remarked  that  the  plai: 
tiff  in  this  case  is  a  trustee  under  two  mortgages :  the  first  and  tl 
second.  It  therefore  became  it,  as  such  trustee,  to  take  such  actic 
as  would  preserve  the  interests,  not  of  the  bondholders  under  the  fir 
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mortgage  alone,  but  of  all.  It  has  so  attempted  to  do.  The  result  ie, 
in  order  that  the  party  may  beeome  of  record,  and  have  his  alleged 
ri^t  adjudicated  formally,  instead  of  having  in  the  ezereise  of  discre- 
tion his  right  to  become  of  record  refused,  that  leave  will  be  granted 
to  faim  to  submit  an  answer  under  oath,  with  explanatory  affidavits, 
showing  why  this  long  delay  while  this  course  of  proceeding  has  been 
going  on.  That  answer  will  have  to  be  presented  within  10  days; 
and  if  allowed  to  be  filed,  the  plaintiff  will  have  leave  to  file  a  repli- 
cation forthwith,  so  that  this  proceeding  shall  not  be  indefinitely  pro- 
longed  in  this  court.  If  defendant  has  any  meritorious  defense,  it 
can  present  it  within  that  time.  That  answer,  however,  will  have  to 
be  submitted  to  the  cenrt  in  order  that  the  court  may  see  whether  it 
is  confined  to  the  real  issues  of  the  case,  instead  of  being  filled  with 
immaterial  issues,  as  the  proposed  answer  is.  The  court  has  nothing 
to  determine  but  the  real  controversy  here,  and  the  wranglings  among 
outside  parties  are  utterly  immaterial  to  the  question  whether  this 
mortgage  shall  be  foreclosed  and  the  property  sold.  Of  course,  when 
the  order  of  foreclosure  is  made,  if  it  ever  shall  be,  the  court  will  take 
care  that  the  minority  are  as  thoroughly  protected  as  the  majority; 
but  in  this  stage  of  the  controversy,  where  only  the  rights  of  the  par- 
ties are  to  be  determined  in  reference  to  the  foreclosure,  the  court  has 
nothing  to  do  with  that  incidental  question.  Therefore  the  applica- 
tion as  now  made,  that  is,  the  anstfer  submitted  to  the  court,  ia  diniied ; 
bnt  leave  is  given  on  the  terms  expressed  to  submit  a  proper  answer 
nnder  oath,  with  alBdavits  showing  why  these  parties  have  for  some 
15  months  or  more  lain  by  and  assented  to  everything,  and  now  come 
in  and  wish  to  go  back  on  their  own  express  assents  before  the  court. 


SnmoNS,  Successor,  etc.,  v.  Tatlob.  Successor,  etc.,  and  others. 

(Gross-fiiU.)i 

(OSreuft  Court,  8.  D.  Iowa,  O.  D.   Hay  12,  1885.) 

1.  Railroad  Mortqaqes— Fokeclosure  Proceeding — Equipment  and  Income 

MORTOAQB — BtTRLIXaTON,  CEDAR  KAPIDS  A  MlNNEflOTA  RaILMOAD  COMPANY. 

Od  examtnstion  of  the  proceedings  horetofore  had  in  this  case,  that  the 
second,  or  income  and  equipment,  mortgage  was  not  foreclosed,  and  the  rights 
of  the  holders  of  bonds  secured  thweby  cut  ofl  by  the  decrees  and  sales,  and 
that  the  bondholders  ware  not  estopped  from  assarting  their  rights  nnder  such 
second  mortgage. 

2.  Baxb— Estoppel.  « 

A  pnriy  is  not  estopped  for  remaining  silent  or  inactive  when  he  is  under  no 
obligation,  legal  or  moral,  to  apeak  or  act. 

In  Equity. 

Prior  to  1876  the  Burlington,  Cedar  Bapids  &  Minnesota  Railroad 
Company  had  constructed  a  main  line  and  three  branches,  the  latter 
known,  respectively,  as  the  Milwaukee  Division,  the  Muscatine  Divis- 

1  See  8  sup.  Ct.  Rep.  68,  Sub  nom  BnrUastoa,  C  XL  A  K.  Rr.  Co.  t.  Simmons. 

v.23F,no.l6— 54 
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ion,  and  the  Pacific  Division.  Upon  the  main  line  and  upon  ea 
of  its  branohoB,  separately,  it  had  placed  a  first  mortgage.  T 
trustee  in  the  mortgage  on  the  Pacific  branch  was  the  Farmers'  Lo 
&  Trust  Company.  All  these  mortgages  were  executed  prior  to  t 
first  of  June,  1874.  On  that  day  it  executed  to  said  Farmers'  Lo 
Trust  Company,  as  trustee,  a  second  mortgage  covering  the  ro 
and  all  its  branches,  and  given  to  secure  what  it  denominated  : 
come,  equipment,  and  convertible  bonds.  This  mortgage  purporl 
to  be  a  first  lien  upon  the  entire  net  income,  upon.  130  box  cars,  1 
ing  those  numbered  by  all  even  numbers  from  882  to  1,140,  and  up 
engines  numbered  30  and  31,  as  well  as  a  second  lien  upon  all  i 
property  covered  by  the  various  first  mortgages  herein  before  : 
f erred  to. 

Defaulting  in  the  payment  of  interest  on  these  several  morigaR 
on  the  fifteenth  of  May,  1875,  a  bill  of  foreclosure  of  the  first  mo 
gage  on  the  main  line  was  filed  in  the  circuit  court  of  the  Unil 
States  for  the  district  of  Iowa.  At  first  the  only  party  defendant  vi 
the  Burlington^  Cedar  Ka'pids  &  Minnesota  Railway  Company,  I 
on  July  5,  1875,  by  amendment,  the  Farmers*  Loan  &  Trust  Co 
pany,  trustee  in  the  second,  the  income  and  equipment,  mortgs 
was  also  made  a  party  defendant.  A  demurrer  to  this  bill  was  fil 
by  the  defendants.  Similar  bills  of  foreclosure  were  filed  to  forech 
the  mortgages  on  the  several  divisions.  In  that  to  foreclose  1 
mortgage  on  the  Pacific  Division  the  Farmers'  Loan  &  Trust  Co 
pany,  trustee,  set  up  not  merely  its  first  mortgage  on  that  divisi< 
but  its  income  and  equipment  mortgage,  or  second  mortgage,  up 
all  the  divisions. 

Matters  stood  in  this  condition  until  the  thirtieth  day  of  Octob 
1875.  On  that  day  decrees  were  entered.  In  the  Pacific  Divisi 
case,  the  decree,  after  finding  the  amount  due  on  the  bonds  a 
coupons  secured  by  the  first  mortgage  to  the  Farmers'  Loan  &  Tn 
Company,  ordered  the  payment  of  that  amount  within  10  days  by  f 
railway  company  to  the  mortgagee,  and  m  default  thereof  that  i 
property  described  In  and  conveyed  by  said  mortgage  be  sold  bj 
special  master,  "appointed  to  execute  this  decree,  and  make  such  w 
as  herein  directed  to  satisfy  said  bonds,  coupons,  costs,  fees,  and  < 
penses  of  this  suit  remaining  unpaid,"  and  that,  after  approval  of  t 
sale,  the  master  executed  a  deed  to  the  purchaser,  and  also  award 
a  general  e:iecution  against  the  railway  company  for  any  deficien 
which  might  exist  after  such  sale.  The  only  reference  in  the  dec] 
TO  the  income  and  equipment  mortgage  is  found  in'these  words : 

"That  portion  of  complainant's  bill  relating  to  the  income  and  equipm 
mortguge,  so  called,  is  ordered  to  be  consolidated  witti  the  causes  pending 
this  court  against  some  respondents,  wherein  said  Frost,  Taylor,  and  otfa 
are,  respectively,  complainants." 

The  three  other  first  mortgage  oases  were  consolidated  and  o 
general  decree  entered.  That  decree  contains  the  ordor  of  Gonsolit 
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tion;  then,  after  Reciting  that  the  defendant,  the  railway  company, 
witiidrawB  its  demurrers,  pleas,  etc.,  and  urges  nothing  in  bar  of  the 
relief  Bought  by  the  several  oomplainanta,  goes  on  to  find  the  amounts 
due  upon  said  three  first  mortgages,  directs  the  payment  of  such  sev- 
eral amounts  by  the  railway  company  within  10  days;  *'or,  in  delault 
thereof,  that  its  equity  of  redemption  is  barred,"  and,  in  further  default 
thereof,  orders  sale  of  the  respective  properties  mortgaged.  It  pro- 
vides for  a  report  of  the  sales,  confirmation,  and  deeds  by  the  master. 
In  reference  to  the  Farmers'  Loan  A^rust  Company,  and  its  income 
and  equipment  mortgage,  and  after  the  order  made  in  respect  to  each 
first  mortgage,  appears  this  language : 

**  And  this  decree  is  made  subject  to  the  rigbta  of  any  interrmfng  creditors 
now  bftfore  this  court.  And  the  claim  of  the  rarmera'  Loan  &  Trnst  Com- 
pany on  the  Inrome  and  equipment  mortgage  to  any  of  the  cars  or  machinery 
named  In  the  same  is  to  be  submitted  to  tliis  court  in  term  time,  or  vacar 
tion,  as  soon  as  counsel  can  agree  on  the  facta  in  relation  thereto.  Any  dis- 
pute among  the  holders  of  the  four  mortftages  foreclosed,  including  the  Pa- 
cific JXvision,  as  tu  cars  and  machineiy,  if  not  settled  by  themselves,  is  to  be 
determined  by  the  court  at  the  next  term.  And  the  receiver  now  In  posses* 
sion  is  required  to  <^erate  and  preserve  tuud  property  for  the  benefit  of  the 
bondholders  seeking  to  foreclose  this  mortgage;  and  he  is  required  to  make  a 
report,  and  adjust  his  accounts  of  receipts,  expenditures,  and  contracts  made 
by  blm  up  to  the  date  of  said  sale;  and  any  residue  in  his  hands  is  to  be  paid 
to  the  master  and  credited  to  the  mortgage  debt  up  to  that  date;  and  if  said 
property  shall  not  sell  for  sufficient  to  pay  said  debt,  interasjt,  and  coats,  the 
said  pli^ntiff  may  have  a  general  execution  for  the  residue  against  the  said 
Burlington,  Cedar  Rapids  &  Minnesota  Bailway  Company." 

And  at  the  dose  of  the  decree  is  this  general  reservation : 

"The  court  reserves  the  power  to  make  further  orders  and  directions;  and 
no  sale  under  this  decree  Is  to  be  binding  until  reported  to  the  court  for  its 
approval.'* 

This  is  the  entire  reference  made  in  this  decree  to  this  income  and 
equipment  mortgage  and  to  the  claim  of  the  Farmers'  Loan  &  Trust 
Company,  aud  the  only  language  therein  which  cw  bear  upon  or  af- 
fect the  questions  to  be  hereafter  considered. 

In  this  consolidated  case,  on  the  day  of  the  decree,  Oetober  30, 
1875,  tbere  was  filed  an  answer  aud  cross-bill  by  the  Farmers'  Loan 
&  Trust  Company,  and  on  November  22, 1875,  the  complainants  filed 
a  replication  to  such  answer,  and  an  answer  to  such  cross-bill.  In 
these  pleadings  of  the  Farmers'  Loan  &  Trust  Company,  the  execu- 
tion of  the  second  mortgage  above  referred  to  is  set  forth,  and  it  is 
alleged  that  $1,200  of  the  bonds  secured  thereby  have  been  sold  and 
disposed  of,  that  the  interest  thereon  has  not  been  paid,  and  that  the 
entire  sum,  principal  and  interest,  is  declared  to  be  due.  It  does  not 
appear  that  there  was  ever  any  agreement  of  counsel,  any  submission 
to  the  court,  or  any  action  taken  by  the  court  as  to  the  specific  mat- 
ter reserved  in  the  decree  in  the  consolidated  cases  as  to  the  claim 
of  the  Farmers'  Loan  &  Trust  Company  to  cars  or  machinery.  Nor 
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was  there  any  order  or  decree  ever  entered  upon  the  cross-bill,  and 
the  answer  thereto,  or  any  action  appearing  of  record  taken  by  the 
court  in  respect  to  these  later  pleadings,  or  the  issaes  presented  by 
them. 

In  pursuance  of  those  decrees  in  the  sammerof  1876,  the  masters, 
after  due  advertisement;,  sold  the  main  line  and  the  several  branches 
to  a  committee  of  the  bondholders.  Those  sales  were  reported  to  the 
court  with  a  proposed  plan  of  reorganization,  which  sales  were  con- 
firmed and  deeds  made  in  pursdance  thereof.  The  proposed  plan  of 
reorganization  contemplated  a  distribution  of  the  stock  and  the  bonds 
of  a  new  company,  to  be  known  as  the  "Burlington,  Cedar  Rapids 
&  Northern  Bailway  Company,"  according  to  certain  specified  propor- 
tions, to  the  holders  of  the  first  mor^ge  bonds  on  the  main  line  and 
several  divisions.  No  reference  was  made  in  this  plan  to  the  income 
and  equipment  mortgage,  or  the  bonds  secured  thereby.  AU  of  that 
matter  was  simply  ignored.  The  sales  having  been  confirmed  and 
the  deeds  passed,  the  reorganization  was  perfected,  the  stock  and 
bonds  issued,  distributed  according  to  the  proposed  plan,  and  pat 
upon  the  market  for  sale.  This  was  in  the  year  1876.  It  farther  ap- 
pears that  most,  if  not  all,  the  holders  of  these  income  and  equip- 
ment  bonds,  secured  by  the  second  mortgage,  were  owners  and  holders 
of  first  mortgage  bonds,  and  participated  in  the  reorganization  to  the 
extent  of  surrendering  such  first  mortgage  bonds  and  taking  bonds 
in  the  new  company.  The  trustee  in  the  mortgage  issued  by  the 
new  company  was  the  Farmera'  Loan  &  Trust  Company,  the  trustee 
in  this  income  and  equipment  mortgage.  It  accepted  the  trust  con- 
ferred by  this  new  mortgage,  and  took  no  further  action  in  reference 
to  the  income  and  equipment  mortgage,  or  in  enforcing  the  rights, 
if  any  there  were  remaining  to  the  holders  of  the  bonds  securedthereby. 

Matters  remained  in  this  condition  until  April,  1888,  when  certain 
holders  of  those  bonds  presented  in  this  court  a  petition  for  the  ap- 
pointment of  Charles  E.  Simmons  as  trustee  in  said  mortgage,  in 
place  of  the  Farmers*  Loan  &  Trust  Company,  which  petition  was 
granted,  and  thereupon  the  said  trustee  filed  his  amended  cross-bill 
setting  forth  the  varioas  proceedings  heretofore  stated,  and  praying 
for  the  finding  of  the  amount  due  upon  the  income  and  equipment 
mortgage,  and  the  redemption  of  the  property  from  said  master's 
sales.  It  farther  appears  that  all  of  said  income  and  equipment 
mortgage  bonds,  or  at  least  nearly  all,  were  issued  to  the  varions 
holders  thereof  simply  as  collateral  secarity  for  debts  owing  by  the 
mortgagor  company. 

Hvhhard  d"  Clark,  for  complainants  in  cross-bill. 

Ransom,  Bral  A  Withrow,  for  defendants  in  cross-bill. 

Brewbr,  J.  The  first  question  is  whether  this  second  mortgage, 
this  income  and  equipment  mortgage,  was  foreclosed,  and  the  rights 
of  the  holders  of  bonds  secured  thereby,  cut  off  by  the  decrees  and 
sales.    Obviously  not.   In  the  Pacific  Division  mortgage  case,  the 
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claim  of  the  second  mortgage  was,  by  the  term  of  the  decree,  trans- 
ferred to  the  consolidated  cases.  While  the  Farmers'  Loan  &  Trust 
Company  was  the  trustee  in  both  the  second  mortgage  and  the  first 
mortgage  on  the  Pacific  Division,  yet,  so  far  as  that  decree  is  con- 
cerned, it  stands  as  though  there  were  not  only  two  separate  mort- 
gages, bat  two  separate  trustees.  The  first  mortgage  was  foreclosed  ; 
the  second  mortgage,  and  all  claims  thereunder,  transferred  to  an- 
other ease.  There  was  no  decree  barring  the  claim  of  the  second 
mortgagee ;  there  was  no  finding  of  the  amount  due  on  such  second 
mortgage;  there  was  no  order  of^aale  to  satisfy  said  mortgage.  In 
brief,  the  only  reference  to  such  second  mortgage  was  the  transfer  of 
it,  and  all  claims  thereunder,  to  another  suit.  Upon  what,  then,  can 
it  be  pretended  that  so  far  as  this  income  and  equipment  morl^ge 
was  a  second  Uen  upon  the  Pacific  Division,  it  was  foreclosed,  and  the 
rights  of  the  holders  of  the  bonds  secured  thereby  cut  off  by  this  de- 
cree? 

Turning  now  to  the  decree  in  the  consolidated  cases,  there  affirma- 
tively appears  a  waiver  by  the  railroad  company,  the  mortgagor,  of 
all  defenses,  and  a  decree  barring  its  equity  of  redemption  in  default 
of  the  payment  of  the  mortgaged  sum  within  10  days  after  the  decree, 
a  finding  of  the  amount  due  under  these  three  first  mortgages,  an 
order  requiring  the  payment  of  such  sums  within  10  days,  and  an 
order  for  a  general  execution  for  any  balance  of  such  sums  not  real- 
ized upon  the  sales  ordered;  in  short,  everything  to  show  a  foreclos- 
ure of  those  prior  mortgages,  and  an  omission  of  all  of  those  matters 
in  respect  to  this  second  mortgage.  There  is  no  finding  of  the  amount 
due  under  this  second  mortgage;  no  order  that  the  mortgagor  pay 
any  such  amount;  no  order  for  an  execution  for  any  balance  of  such 
amount  not  realized  upon  sale ;  no  order  barring  the  second  mort- 
gage of  its  equities  in.  the  matter;  no  decree  of  foreclosure  against  it; 
in  fact,  no  other  reference  to  this  second  mortgage  than  in  the  simple 
reservation  for  future  determination  by  the  court  of  so  much  of  its 
claim  as  asserted  a  first  lien  upon  certain  specific  personal  property. 
Now,  at  the  time  of  this  decree  there  was  pending  before  the  court 
an  answer  and  cross-bill  of  this  second  mortgagee  by  which  all  its 
rights  were  presented.  The  decree  ignores  them  except  as  to  a  little 
matter  of  alleged  priority  in  respect  to  some  personal  property.  Did 
the  parties  understand  that  this  second  mortgage  was  foreclosed,  that 
the  rights  of  such  second  mortgagee  were  cut  off  by  this  decree?  Ob- 
vioQBly  not.  Beyond  the  silence  of  the  decree  itself  is  the  fact  that 
within  a  month  the  complainants  filed  answer  to  its  croas-bill  and 
replication  to  its  answer.  Obviously  they  understood  that  there  was 
pending  for  adjudication  the  claim  of  a  second  mortgage. 

Counsel  in  this  case  has  argued  strongly  that  there  is  sach  a  dif- 
ference between  the  old  proceedings  for  strict  foreclosure  and  the  or- 
dinary proceedings  of  to-day  for  foreclosure  by  sale  that  a  sale  cuts  off 
all  rights  of  every  party  to  the  suit.    That  proposition  is  too  broad. 
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I  agree  that  every  right  presented  and  adjudicated  for  or  againet  any 
mortgagee  or  mortgagor  is  determined  by  the  decree,  but  I  cannot 
agree  that  a  right  presented  by  bill  or  cross-bill  and  unnoticed  in  the 
decree,  and  not  absolutely  necessary  for  determination  in  the  decree, 
is  determined  by  the  simple  fact  tbat  the  party  presenting  it  is  in 
court. .  The  rigltts  of  the  various  parties  to  a  foreclosure  suit  are  de- 
termined by  the  nature  of  the  decree  entered.  And  nothing  is  de- 
termined which  is-  not  expressly  determined,  or  which  is  not  impliedly 
settled  by  the  terms  of  the  decree  in  fact  entered.  Other  matters 
emphasize  this  conclusion.  A  certain  minor  claim  in  this  second 
mortgage  was  reserved  for  consideration  upon  facts  to  be  thereafter 
found  or  agreed  upon.  This  indicates  that  the  existence  of  this  sec- 
ond mortgage  was  known  to  the  court  at  the  time,  and  that  the  cross- 
bill setting  it  up  was  also  known,  and  that  by  the  rules  of  equity 
pleadings  no  determination  of  this  claim  could  be  had  at  that  time 
without  consent,  and  that  the  parties,  not  consenting,  in  respect  to  the 
general  claim,  had  arranged  in  reference  to  this  specific  minor  matter. 
Obviously,  then,  all  parties  understood  that  the  general  claim  for  a 
second  lien  vras  open  for  further  consideration. 

Again,  its  claim  is  stated  along-side  of  the  claims  of  iniervenors,  aa 
though  in  respect  to  priority  its  claim  to  certain  engines  and  cars 
stood  upon  the  same  footing  as  that  of  an  intervenor,  and  that  its 
second  mortgage  lien  was  not  intended  to  be  settled  by  this  decree, 
further,  in  the  title  of  the  cases  in  this  consolidated  case,  no  refer- 
ence is  made  to  the  complainant  in  the  cross-biU ;  nothing  to  indi- 
cate that  such  cross-bill  was  byconsent,  or  otherwise,  before  the  court 
for  hearing  and  decree. 

If  I  am  at  liberty  to  go  outside  of  the  record  and  turn  to  the  oral 
testimony  which  is  presented,  it  is  equally  obvious  that  at  the  time 
of  this  decree  all  parties  interested  regarded  the  second  mortgage  aa 
of  little  moment.  All  thought  tbat  the  first  mortgages  were  so  large 
as  to  sweep  the  entire  property  and  leave  large  balances  for  general 
execution,  and  that  hence  a  foreclosure  of  the  second  mortgage  was  a 
matter  of  little  or  no  moment.  The  only  thing  deemed  worth  notic- 
ing was  this  claim  to  a  priority  as  to  a  few  cars  and  engines.  Hence, 
testing  the  question  by  either  the  record  itself  alone,  or  also  by  the 
extrinsic  facts,  I  am  clear  in  the  opinion  that  this  second  mortgage 
was  not  in  fact  foreolosed,  and  was  not  intended  to  be  foreclosed  at 
the  time  of  and  by  this  decree.  Doubtless  there  was  gross  careless- 
ness on  the  part  of  counsel  for  complainants  in  not  having  the  sec- 
oud  mortgage  and  the  claims  thereunder  adjudicated,  determined,  and 
foreclosed,  but  their  obvious  carelessness  does  not  change  the  fact  as 
to  what  was  done  or  intended  to  be  done  at  the  time. 

Now,  if  the  decrees  themselves  contain  no  foreclosure  of  this  sec- 
ond mortgage,  how  can  the  sales,  and  the  confirmation  of  such  sales, 
eut  off  such  second  mortgage,  or  the  rights  of  the  bondholders  there- 
under ?   The  sale  goes  not  beyond  the  decree.    It  takes  nothing  and 
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carries  no  rights  which  the  decree  does  not  determine  and  prescribe; 
so  I  have  little  donbt  that  when  the  sale  was  oonsammated  all  that 
^as  accomplished  was  a  foreclosure  of  the  first  mortgage,  leaving 
all  rights  secured  by  the  second  mortgage  undetermined  and  unfore- 
closed. 

The  second  question  presented  is  this :  Conceding  that,  as  a  mat- 
ter of  strict  law,  this  second  mortgage,  was  not  foreclosed,  nor  the 
rights  of  the  holders  of  bonds  secured  thereby  out  of,  yet  it  is  claimed 
that  there  is  an  equitable  estoppel  against  any  jaesent  assertion  by 
such  bondholders.  A  most  elaborate  and  able  argument  has  been 
presented  by  counsel  upon  this  matter  of  estoppel.  I  think  these 
propositions  answer  his  argument : 

First,  a  party  is  not  estopped  by  remaining  silent  when  he  is  nnder 
no  legal  or  moral  obligations  to  speak.  Estoppel  implies  that  the 
party  has  done,  or  omitted  to  do,  that  which,  under  the  circumstan- 
ces, be  was  legally  or  morally  bound  to  do,  or  omit  doing.  If  the 
party  is  under  no  obligations  to  speak,  no  estoppel  can  spring  from 
his  silence.  If  he  is  under  no  obligations  to  act,  his  failure  to  act 
concludes  none  of  his  rights.  Now,  I  understand  it  to  be  accepted 
law  that  a  second  mortgagee  is  not  bound  to  insist  upon  a  foreelosure 
of  his  mortgage.  It  matters  not  whether  the  first  mortgagee  fore- 
closes or  not.  The  second  mortgagee  owes  no  duty  to  anybody  to 
net.  If  the  first  mortgagee  wishes  to  cut  oS  his  equity  of  redemption, 
it  is  the  duty  of  such  first  mortagee  to  make  him  a  party  and  to  take 
a  decree  a^^nst  him;  and  if  he  fails  to  do  that  the  second  mortgagee 
is  not  concluded.  The  mere  fact  that  he  is  made  a  party  casts  no  ob- 
ligations upon  him.  He  may  remain  silent,  and  if  no  decree  is  taken 
against  him,  his  rights  remain  as  though  he  had  not  been  made  a 
party.  No  one  would  pretend  that  if  not  made  a  party  his  rights  are 
cut  off  by  his  mere  failure  to  come  into  court  and  ask  to  be  made  a 
party.  In  other  words,  in  all  proceedings  by  the  first  mortgagee,  the 
Bocond  mortgagee  stands  on  the  defensive.  His  rights  are  perfect 
unless  at  the  instance  of  the  first  mortgagee  they  are  affirmatively  out 
off,  or  lost  through  the  running  of  the  statute  of  limitations. 

Now,  in  this  case  the  second  mortgagee  is  a  party.  He  sets  up  his 
mortgage.  The  first  mortgagee  takes  a  decree  for  the  sale  of  the 
property  to  satisfy  his  mortgage,  a  decree  barring  the  mortgagor,  but 
not  barring  the  second  mortgagee;  takes  no  foreclosure  of  such  sec- 
ond mortgage;  no  finding  of  the  amount  due  under  such  mortgage, 
and  no  order  for  the  sale  of  the  property  to  satisfy  such  second  mort- 
gage. Is  the  second  mortgagee  guilty  of  any  wrong  in  not  insisting 
upon  a  foreclosure  of  his  mortgage?  Is  it  not  time  enough  for  him 
to  act  when  the  first  mortgagee  demands  some  adjudication  against 
him?  May  he  not  remain  silent  until  such  prior  mortgagee  asks  fore- 
closure ?  That  seems  a  clear  statement  of  his  rights,  and  I  do  not  un- 
derstand that  any  of  the  many  cases  cited  by  the  learned  counsel  go 
so  far  as  to  hold  that  a  party  is  estopped  for  remaining  silent  or  in- 
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active  where  he  is  ander  no  obligations,  legal  or  moral,  to  speak  or 
aot. 

Again,  oounsel  spoke  in  argament,  and  have  in  brief,  aboat  the 

ambiguity  of  this  decree,  and  of  the  flonsequent  obligation  on  the 
second  mortgage  arising  from  such  ambiguity.  The  entire  record  is 
a  matter  of  public  knowledge.  Taking  sach  record  in  its  entirety, 
and  I  cannot  doubt  as  to  what  is  disclosed  thereby,  I  cannot  see 
that  that  ambiguity  exists  of  which  eounsel  speak.  Neither  mort- 
gagor nor  mortgagee,  first  or  second,  had  any  peculiar  means  of 
knowledge.  The  record  was  there  and  spoke  for  itself,  and  every- 
body was  bound  to  take  notice  of  what  it  disclosed.  It  did  not  show 
a  foreclosure  of  this  second  mortgage.  It  does  not  purport  to  do  so. 
It  disclosed  a  cross-bill  filed  on  the  day  of  the  decree  with  an  answer 
thereto  filed  nearly  a  month  thereafter.  Who  examining  such  a  rec- 
ord can  say  that  he  was  misled?  The  other  matter  of  estoppel  is 
this.  The  holders  of  some  of  these  second  mortgage  bonds,  as  ap^ 
pears,  were  also  holder  of  first  mortgage  bonds,  surrendered  such 
first  mortgage  bonds,  and  received  bonds  and  stock  in  the  reorganized 
company.  But  upon  this,  what  estoppel  arises  9  It  is  not  pretended 
that  they  represented  to  anybody  that  they  did  not  have  these  second 
mortgage  bonds,  or  that  they  waived  any  claim  by  reason  thereof, 
when  they  surrendered  the  first  mortgage  bonds.  They  may  have 
thought,  as  others  seem  to  have  thought,  that  the  property  was  worth 
so  mnch  less  than  the  first  mortgage  bonds  that  nobody  would  ever 
think  of  the  second  mortgage.  They  had  a  legal  right  to  surrender 
the  first  mortgage  bonds,  and  take  their  interest  in  the  new  company ; 
and  when  they  said  nothing,  or  did  nothing,  and  exercised  a  plain 
legal  right,  how  can  it  be  said  that  some  other  legal  right  which  they 
possessed,  they  abandoned?  How  does  estoppel  arise  under  these 
facts? 

I  am  clearly  of  the  opinion  that  all  this  trouble  has  arisen  from  the 
gross  negligence  of  counsel,  Messrs.  Grant  &  Smith,  and  much  as  I 
should  like  to  sustain  this  claim  of  an  estoppel,  I  am  unable  to  see  any 
legal  grounds  therefor,  and  must  hold  that  this  second  mortgage  stands 
to-day  nnforeclosed,  and  the  bondholders  not  estopped  from  asserting 
their  rights. 

The  question  then  arises  whether  this  second  mortgagee  has  an  ab- 
solute right  of  redemption,  and  that  is  what  is  prayed.  I  think  not. 
Neither  a  first  or  second  mortgagee  holds  title  or  has  absolute  right  of  re- 
demption as  against  the  other  mortgagee.  The  mortgagor  alone  has 
that  right.  When  it  makes  a  voluntary  conveyance,  or  when  its  title 
is  conveyed  by  judicial  sale,  the  purchaser  may  succeed  to  such  right  of 
redemption.  Begarding  the  foreclosure  proceedings  as  completing 
mere  execution  sales,  it  would  seem  that  the  present  holders  have  suc- 
ceeded to  the  redemption  right  of  the  mortgagor.  Whether  that  be 
universally  and  absolutely  true  or  not,  I  think  the  right  of  redemption 
is  one  which  a  court  of  equity  may  award.   It  cannot  be  that  the  sec- 
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ond  mortgagee  has  a  settled  legal  and  mdisputable  right  thereto.  ,  Un- 
der the  modem  idea  of  mortgages,  the  mortgagee  takes  no  title, — simply 
a  lien.  If  he  gets  his  money,  all  that  he  has  a  legal  right  to  is  secured, 
lu  this  case  it  would  seem  that  equity  requires  tba.t  the  present  holders 
of  the  title  obtained  by  this  foreclosure  sale  sboald  have  the  right  of 
redeeming  from  the  lien  of  this  second  mortgage ;  and  so  the  order 
should  be  that  when  the  amount  due  under  this  second  mortgage  is  as- 
certained, it  is  to  be  declared  a  lien  upon  the  properties  mortgaged,  and 
that  if  not  paid  within  ft  certain  ^ime  the  properties  be  sold  to  satisfy 
such  lien.  Such  a  decree  would  preserve  the  rights  of  the  first  mort- 
gagees, as  well  as  all  rights  seoored  by  any  parties  subsequently  ob- 
taining interest  in  the  property. 

One  further  question  requires  notice.  Obvioasly  most,  if  not  all,  of 
the  bonds  secured  by  this  second  mortgage  were  issued  as  collateral 
security  for  certain  debts  of  the  mortgagor.  Should  such  bonds  to- 
day be  treated  as  valid  obligations  for  their  face  and  interest,  or  as 
binding  only  to  the  extent  of  the  debts  secured  thereby?  I  think  the 
latter.  Take  the  bonds  held  by  the  Lackawanna  Iron  Company,  for 
instanee.  They  were  given  as  a  collateral  security  only,  and  the 
present  holder  took  them  ander  such  circnmstanoes  as  to  charge  him 
with  notice.  Instead  of  being  a  debt  for  their  face,  all  that  the  pres- 
ent property  should  be  held  liable  for  is  the  amount  of  the  debt  due 
to  the  iron  company  secured  by  these  bonds.    So  in  respect  to  others. 

The  order  therefore  should  be  that  the  matters  be  referred  to  the 
master  of  this  conrt,  to  state — First,  which  of  those  bonds  secured  by 
this  second  mortgage  were  issued  simply  as  collateral  security  for 
debts  of  the  mortgagor;  Becond,  the  present  value  of  the  debts  secured 
thereby ;  and,  third,  if  any  of  those  bonds  have  been  transferred  from 
the  holders  of  such  debts,  under  what  oircumsiances,  and  for  what 
consideration  they  passed  to  the  present  holders.  Upon  the  coming 
in  of  such  report  of  the  master,  and  finding  of  the  amount  which  is 
properly  secured  by  this  sec<md  mortgage,  a  decree  will  be  entered 
directing  the  sale  of  the  mortgaged  property  within  60  days  to  pay 
sach  amount. 

Costs  will  follow  this  ciOBS-bill,  and  be  charged  upon  the  property. 
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Central  Tbust  Co.  and  another  v.  Wababh,  St.  L.  &  F.  H.  Co. 

and  others.' 

Wabash,  St.  L.  &  F.  B.  Go.  v.  Cknteal  Tbdst  Co.  and  others.* 
{dreuU  Court,  B.  D.  Uiuouri.   AprU  28, 1885.) 

1.  Eqdttt  Praoticb— Intebtention— Suit  to  have  Ooar&ntt  AKKCLLra>. 

A. ,  a  railroad  company,  having  joined  in  the  executtoa  of  a  mortgage  from 
B.  to  0.,  to  secure  the  payment  of  bonds  issued  by  B.,  and  haviiig  guarantied 
the  payment  of  said  bonds,  and  2,700  of  said  bonds  being  in  the  hands  of  a 
special  receiver  of  this  court  appointed  in  the  above-eatltled  case,  and  A;  being 
under  the  control  of  the  parties  by  whose  privity  said  mortgage  and  guaranty 
were  procured,  D.,a  itockholder  m  A.,  asks  leave  to  Intervene  here,  or  sue,  in 
some  other  court  having  juriadietlon,  said  receiver,  and  the  parties  by  whose 
privity  said  mortgage  and  guaranty  were  procured  to  be  executed,  for  the  pur- 
pose of  having  said  guaranty,  etc. ,  annull^,  and  the  further  negotiatioa  of  said 
bonds  enjoined,  etc.,  on  the  ground  that  the  execution  of  said  mortgage  and 
guaranty  by  A.  was  ultra  vires  and  iliegal,  and  authorized  by  a  board  of  direct- 
ors not  legally  elected.  Hdd,  {X)  that  said  receiver  is  a  proper  parly  to  a  suit 
for  the  punxMes  afores^,  to  the  extent,  and  only  to  the  extent,  of  his  interest 
in  said  bonds;  {2J  that  this  court  will  not  permit  said  receiver  to  be  saed  out- 
side of  Its  iuriadictlon ;  (3)  that  the  petitioner  may  intervene  upon  lowing 
that  A.  will  not  move  in  the  matter. 

2.  CoRFOttATKUfs— Acts  of  De  Facto  Boahb. 

SembU,  that  the  acts  of  a  d«  facto  board  of  directors  are  valid,  whether  all  the 
members  of  the  board  are  eligible  and  have  iwen  legally  elected  or  not. 

Consolidated  Gases.   In  equity. 

Application  of  Henry  B.  Flant  for  leave  to  sue  the  receiver. 

The  petitioner  states  that  he  is  a  stockholder  in  the  St.  Louis,  Iron 
Mountain  &  Southern  Bailroad  Company,  and  has  lately  been  advised 
of  the  terms  and  oonditionB  of  a  lease  by  the  Wabash,  St.  Louis  & 
Pacific  Bailroad  Company  of  its  property  to  the  St.  Loaisi  Iron  Mountain 
&  Southern  Bailroad  CompaDy,  and  of  the  existenoe,  terms,  and  oondi- 
tions  of  a  certain  paper  purporting  to  be  a  mortgage  of  the  Wabash  Com- 
pany's property  to  the  Mercantile  Trust  Company,  and  to  be  executed 
by  the  said  St.  Louis,  Iron  Mountain  &  Southern  Bailroad  Company, 
as  party  of  the  third  part,  to  secure  $10,000,000  of  bonds  executed 
by  said  mortgagor,  and  the  payment  of  the  principal  and  interest  of 
which  purport  to  be  guarantied  by  the  said  St.  Louis,  Iron  Mountain 
&  Southern  Bailroad  Company;  that  as  such  shareholder  he  desires 
to  institute  the  proper  legal  proceedings  in  this  court,  by  intervening 
herein,  or  in  some  other  court  having  jurisdiction  of  the  subject-matter 
and  the  parties,  against  all  the  parties  to  said  lease,  mortgage,  and 
guaranty,  and  against  the  persons  by  whose  privity  the  same  were 
procured  to  be  executed,  for  the  purpose  of  having  the  same  and  each 
thereof  judicially  annulled,  and  further  proceedings  thereunder  or  any 
negotiations  thereof  enjoined,  and  to  recover  from  such  persons  in- 
dividually the  moneys  which  your  petitioner  believes  were  by  them  mis- 
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appropriated  thereunder;  and  that  said  persons  are  some  of  them  citi- 
zens of  Xew  York,  one  of  Mr.ssachusetts,  and  one  of  Missouri,  and  vjere 
all  directors  of  both  said  Wabash  Railway  and  the  said  St.  Louis, 
Iron  Mountain  &  Southern  Railroad  Company  at  the  time  said  in- 
Btruments  were  executed ;  and  that  the  groande  for  sach  proposed 
l>roceedingB  are  that  the  board  of  directors  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Railroad  Company,  by  which  such  proceedinfi;B 
purport  to  have  been  authorized,  executed,  and  delivered,  were  never 
legally  elected  by  the  stockholders  thereof;  and  that  several  of  the 
directors  were  not  eligible,  under  the  laws  of  Misaoari,  to  the  offices 
which  they  assumed  to  occupy;  and  that  said  lease,  and  the  said 
guaranty  are  voidable,  because  attempts  to  secure  the  consolidation 
of  the  two  railways  aforesaid,  were  contrary  to  the  laws  of  Missouri ; 
that  said  guaranty  was  ultra  viret;  and  that  the  said  St.  Louis,  Iron 
Monntain  &  Southern  Railroad  Company  is  now  under  the  absolute 
control  and  in  the  sole  possession  of  the  parties  whom  the  petitioner 
desires  to  sue,  and  others  acting  in  concert  with  them. 

Dt/er,  Lee  dt  Ellit,  J.  B,  Henderson,  Jamee  Af,  LewUf  and  3^.  K.  S, 
Skinker,  for  petitioner. 

Wager  Swaj/ne,  Henry  T.  Kent,  and  (?recne,  Burnett  A  Humphrey, 
for  the  Wabash. 

Phillip  tit  Steimrt,  for  the  Central  Trust  Company. 

Welle  H.  Blodgett,  for  receiver. 

Treat,  J,,  (orally.)  An  application  was  made  by  Henry  B.  Plant 
some  time  ago  to  permit  the  receivers  of  the  Wabash  system  to  be 
made  parties  to  one  or  more  salts  that  he  desired  to  institute  in  some 
other  judicial  tribunal.  At  the  time  the  matter  was  presented  to  me, 
being  here  alone,  I  suggested  that  it  should  be  heard  before  a  full 
bench.  The  difficulties  presented  originally  occurred  to  my  brother 
judge  and,  myself.  Mr.  Plant  is  an  individual  stockholder  in  the  Iron 
Mountain  road.  He  asks,  as  an  individual  stockholder,  to  institute 
a  suit,  instead  of  the  corporation's  attending  to  its  own  business,  with- 
out conforming  to  the  rule  which  I  recognize  as  the  original  equity 
rule,  and  which  has  been  emphasized  by  a  written  rule  of  the  supreme 
court  of  the  United  States.  Why  should  one  stockholder  undertake 
to  perform  the  f onotions  of  a  corporation  ?  There  may  be  reasons 
for  his  so  doing.  Possibly  there  were  in  this  case.  But  whether  so 
or  not,  it  is  unnecessaTy  now  to  determine. 

The  original  application  has  been  so  far  modified  as  to  ask  per- 
mission to  sue  the  special  receiver,  who  has  in  custody  2,700  collat- 
eral bonds  as  a  guaranty  for  certain  indorsements  made  to  help  out 
this  concern  before  the  appointment  of  a  receiver.  There  are  a  great 
many  matters  stated  in  that  application  with  which  this  court  has 
nothing  to  do;  certainly  not  in  the  present  aspect  of  the  case,  and 
probably  in  no  conceivable  aspect  of  the  case.  The  enforcement  by 
the  state  of  its  prerogatives  by  ousters  and  forfeitures  belong  to  it,  and 
not  to  this  tribunal.   We  treat  the  corporation  named,  to-wit,  the 
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Iron  Mountain  Railroad  corporation,  as  an  existing  corporation.  We 
treat  its  action  through  ita  duly-conatitated  officers  as  the  action  of 
a  de  facto  board,  and  it  does  not  become  this  court  to  go  into  an  in- 
quiry as  to  the  validity  of  thoBe  matters  which  are  before  ub  for  con- 
sideration by  an  attempted  ezeroise  of  mere  state  authority.  The 
chai'ter  is  good  until  the  state  chooses  to  forfeit  it,  and  these  directors 
are  duly  elected  unless  in  consequence  of  some  proTision  of  the  statute 
they  should  be  ousted.  Behind  all  that,  howeTer,  is  the  important 
question  here. 

Of  oourse.  this  coart  will  not  permit  its  receiver,  he  ziot  being  a 
necessary  party,  nor  even  a  proper  party,  to  any  such  proceeding, 
elsewhere  to  be  involved  in  that  litigation  with  which  he  has  noth- 
ing to  do,  and  thus  tie  up  this  whole  receivership  for  an  indefinite 
period  of  time.  Yet  there  is  one,  and  only  one,  aspect  of  the  case  in 
which  the  special  receiver  should  be  a  party,  to-wit :  Are  the  guaran- 
ties made  by  the  Iron  Mountain  Company  on  the  2,700  bonds,  now 
in  the  hands  of  the  special  receiver,  valid?  To  that  extent,  and  to 
that  alone,  would  the  receiver  be  a  proper  party  to  the  proceeding. 
It  might  originally  have  been  supposed  that  the  lease  made  to  the 
Iron  Mountain  Company,  this  party  stockholder  wished  to  invalidate. 
But  that  lease  has  ceased  to  exist.  One.  of  the  original  orders  of  this 
conrt  in  respect  thereto  was  that  the  Iron  Mountain  Bailroad  Com- 
pany should  surrender  that  lease,  and  it  has  done  it.  Hence  all  that 
Mr.  Plant  wants  in  that  direction  has  been  accomplished  by  this 
court.  Now  he  asks  that  our  receivers  shall  go  into  other  courts  to 
have  the  question  determined  whether  the  guaranty  of  those  bonds 
is  valid  or  invalid.  This  conrt  considers  itself  perfectly  competent 
to  pass  upon  that  question.  It  is  a  necessary  part  of  the  controversy 
before  this  court.  This  court  will  determine  it,  and  will  not  remit  it 
to  other  tribunals ;  for  if  other  tribunals  should  happen  to  decide  dif- 
ferently from  what  this  court  might  think  correct,  a  strange  qnesticm 
would  be  presented  as  to  conflicting  authority. 

It  suffices  as  far  as  Mr.  Plant  is  concerned,  if  he  wishes  to  raise 
that  question  he  can  intervene  here,  on  showing  that  the  corporation 
will  not  do  what  he  wants;  but  why  send  the  corporation  to  New 
York  or  to  California  to  do  ihe  work  which  this  court  ought  to  do? 

The  motion  will  be  denied. 


Dgi  ized  by  Google 


U'hJtUS  V,  OLAKE. 


861 


MoLeah  v.  Clabe. 

(Ot'rettit  Court,  E.  D.  Michigan.   May  2fi,  1S86.) 

lUrxT  Practice — Docket  Fhk— OvERnuLiNo  Dkmdrrku. 

Where  a  demurrer  to  a  bill  in  equity  is  overruItJil,  and  defendnnt  lias  leave 
;o  answer,  the  plaintiff  is  not  entitled  to  tax  a  docket  fee  of  $20,  us  uyua  a  dnal 
leaping. 

LME— Docket  Fee,  when  Taxable. 

Such  docKet  fee  can  only  be  taxed  upon  a  hearing  which  is  final  in  fact,  and 
"OBUlts  in  a  disposition  of  the  merits  of  the  case. 

I  Equity. 

n  application  to  tax  a  docket  fee  of  $20,  in  favor  of  the  plaintiff, 
sndaut  demurred  to  the  bill,  and  the  demurrer  was  overruled, 
ve  -was  given  to  answer  over,  and  an  answer  was  filed.  Plaintiff 
1  applied  for  the  taxation  of  a  docket  fee  of  $20,  upon  overruling 
demurrer,  as  upon  a  final  hearing, 
fr.  Angell,  for  plaintiff. 

RowN,  J.  By  general  equity  rule  34  the  defendant  has  a  legal 
t  to  answer  the  bill,  upon  the  overruling  of  his  demurrer,  upon 
ment  of  costs  ap  to  that  period.  Under  saeh  eircnmstauees  it 
ns  to  me  that  the  hearing  upon  the  demurrer  is  not  a  "final  hear- 
'  within  the  meaning  of  Bev.  St.  §  824.  It  is  true  that  in  the 
iB  of  Alley  V.  Nott,  111  U.  S.  472,  8.  C.  4  Sup.  Ct.  Bep.  495, 

SckarffT.  Levif,  113  U.  S.  711,  S.  C.  5  Sup.  Ct.  Bep.  360,  it  was 
L  that  a  hearing  upon  a  general  demurrer  to  a  complaint,  upon  the 
ind  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
on,  was  "a  trial"  within  the  meaning  of  the  removal  act  of  March, 
5.  We  apprehend,  however,  that  this  principle  does  not  neces- 
ly  control  the  question  before  us.  In  determining  what  shall  be 
lidered  as  a  trial  of  the  action,  before  which  the  petition  for  re- 
al must  be  filed,  the  court  naturally  treats  that  hearing  as  a  trial 
sh  may,  although  it  will  not  necesBaiily,  dispose  of  the  whole  case, 
[fferent  construction  would  enable  a  party  to  speculate  upon  the 
lit  of  his  demurrer  in  the  state  cou^t, — accepting  its  decision  if 
arable,  and  removing  the  case  if  adverse  to  him.  But  in  deter- 
ing  what  luu  been  "a  trial  or  final  hearing"  which  will  authorize  the 
ition  of  a  docket  fee,  we  think  that  regard  should  be  had  to  the 
lit  of  such  hearing  or  trial,  and  that  we  should  treat  that  only  as 
lal  hearing  in  law  which  is  a  final  hearing  in  fact.    Hence,  if,  in 

case,  the  demurrer  had  been  sustained,  and  the  bill  dismissed, 
hearing  of  such  demurrer  would  undoubtedly  have  been  a  final 
ring,  within  the  meaning  of  section  824.  This  I  understand  to 
9  been  the  ruling  in  Price  v.  Coleman,  22  Fed.  Rep.  694 ;  although 
facts  of  the  case  are  not  fully  stated  in  the  report.  But  if,  upon 
bearing,  the  demurrer  is  overruled,  and  leave  is  given  to  answer, 
hearing  is  not  final  and  does  not  dispose  of  the  case. 
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That  the  words  "final  hearing"  do  not  always  receive  the  same  con- 
Btructiou  is  apparent  from  a  reference  to  those  cases  wherein  the 
question,  what  is  an -appealable  decree,  is  considered.  Tbe  practice 
in  this  connection  is  well  settled  that  it  is  only  such  decrees  as  decide 
and  dispose  of  tbe  whole  merits  of  the  case,  and  reserve  no  further 
questions  or  directions  for  the  future  judgment  of  the  court  that  are 
tinal  decrees  from  which  an  a})peal  will  lie  to  the  supreme  court. 
Beebe  v.  Russell,  19  How.  283. 

In  The  Palmyra,  10  Wheat.  502,  upon  a  libel  for  a  tortious  seizure, 
an  appeal  was  taken  from  a  decree  restoring  the  vessel,  with  costs  and 
damages,  but  the  damages  had  not  been  assessed,  and  it  was  held 
that  the  decree  was  not  final.  8ee,  also,  Ckace  v.  Vatquez,  11  Wheat. 
420 ;  Pnlliam  v.  Christian,  6  How.  209.  8o,  also,  in  the  case  of  The  , 
Mary  Eddy,  {Motdecai  v.  Lindsay,)  19  How.  199,  it  was  held  that  a 
decree  in  favor  of  the  libelant  upon  the  merits,  with  a  reference  to  a 
commissioner  to  report  the  damages,  was  not  a  final  decree  from  which 
an  appeal  could  be  taken.  In  Coy-v.  PerHna,  18  Fed.  Bep.  Ill,  Mr. 
Justice  Gray  and  Judge  Lowell,  held  that  upon  the  face  of  -this  stat- 
ute the  intention  of  the  legislature  was  manifest  that  it  was  only 
where  some  question  of  law  or  fact,  involved  in  or  leading  to  the  final 
disposition  actually  made  of  the  ease,  ^as  been  submitted,  or  at  least 
presented,  to  the  consideration  of  the  court  that  there  can  be  said  to 
have  been  a  final  hearing  which  warrants  tbe  taxation  of  a  docket  fee. 
See,  also,  Huntress  v.  Epsom,  15  Fed.  Bkp.  733. 

A  difiFerent  rule  has  apparently  been  adopted  in  one  or  two  of  the 
more  recent  decisions  in  New  York.  In  these  eases  the  definition  of 
the  words  "trial"  and  "final  hearing"  used  in  the  removal  oases  was 
treated  as  controlling ;  but  for  the  reasons  before  stated  it  seems  to 
me  that  where  the  question  arises  upon  proceedii^  taken  ajier  tla 
heiirhig,  that  can  only  be  trekted  as  a  final  hearing  or  decree  whioh 
disposes  of  the  merits  of  tbe  case,  and  virtually  pnts  an  end  to  the 
litigation. 

I  am  authorized  to  say  that  the  cireait  jndge  ooncurs  in  this  (pinion. 
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TB&L  Tbubt  Co.  and  another  v.  Wabash,  Bt.  Ij.  &  P.  By.  Go. 

and  others.' 

^abash,  St.  L.  &  P.  Bt.  Co.  v.  Centbal  Tbdst  Co.  and  others.' 

{Cireuit  Chart,  E.  D.  Miaaouri.   April  16, 188S.) 

BCETVEItB— KaILBOADS — MORTOAOOB  AND  MORTOAOB^ — LESSOR  AND  LE8BBB— 
SiAHAQBMENT  09  NON-FATIVa  BRAHCIIKB  AND  LSASBO  LnfBS. 

The  Wabaah,  etc.,  Railway  Company  is  composed  of  a  number  of  coosoU- 
lated  railroad  companies,  and  baa  m  its  system  a  number  of  leased  lines.  Be. 
Fore  entering  the  consolidation,  the  diflereot  companies  composing  It  bad  mort- 
gaged their  respective  properties  to  secure  issues  of  bonds.  After  the  oonsoli- 
latioQ  was  formed,  the  consolidated  company  issued  bonds  and  gave  a  general 
mortgage  to  secure  their  payment.  Subsequently,  becoming  unal)le  to  pay  the 
ntftreet  on  its  bonded  indebtedness,  it  applied  for  the  appointment  of  rcceiycni 
for  the  benefit  of  all  concerned.  Keceirers  were  appointed,  and  ordered  to 
keep  the  system  in  the  condition  of  a  going  concern,  but  to  keep  the  accounts 
}f  the  different  lines  separately.  The  court  authorized  them  to  issue  theircer- 
liflcates  in  order  to  pay  lien  clums,  and  the  certiflcatesso  authorized  were  made 
i  first  lien  upon  the  entire  system.  Some  of  the  branches  earned  more  than 
enough  to  pay  expenses,  and  the  receivers,  without  the  sanction  of  the  court, 
ised  this  surplus  in  the  payment  of  lieu  claims,  and  general  runniug  expenses 
instead  of  issuing  certificates.  Some  of  the  branches  belonging  to  the  company 
ind  some  of  theleased  lines  were  found  to  fall  far  short  of  paying  running  ex- 
penses.  This  state  of  facts  having  been  brought  to  the  notice  of  the  court  by 
\  report  of  the  receivers,  and  instructions  asked  for  concerning  the  future 
naDagement  of  the  system,  and  it  having  been  suggested  that  the  leases  on 
son-paring  lines  should  be  canceled,  and  all  parties  in  interest  having  been 
heard,  it  was  Md  :  (1)  That  where  any  subdivision  earns  a  surplus  over  ex- 
peases,  the  rental  or  subdiviaional  interest  should  be  paid  to  the  extent,  and 
jnly  to  the  extent,  of  that  surplus.  (2)  That  where  any  surplus  earned  by  a 
mbdivision  has  been  diverted  by  the  receivers  for  general  expenses,  it  should 
Cte  made  good  at  once.  {3}  That  where  a  subdivision  earns  no  more  than  its 
tperating  expenses,  no  rent  or  subdivisional  interest  should  be  paid.  (4)  That 
ivbcre  alesaor  or  subdivisional  mortgagee  desires  possession  or  foreclosure,  he 
iliould  have  liberty  to  assert  his  rights.  (5)  That  the  entire  system  should  be 
kept  in  the  condition  of  a  going  concern  while  it  remains  m  the  receivers' 
tiands.  (6)  That  where  a  subdivision  fails  to  pay  operating  expenses,  tliey 
ibouid,  if  possible,  be  reduced  until  they  do  not  exceed  its  income.  (7)  That 
frhere  it  is  necessary,  in  order  to  keep  a  subdivision  in  the  condition  of  a  going 
:oncern,  the  receivers  shall  issue  certificates  which  shall  be  a  first  lien  on  the 
lyatem,  for  the  purpose  of  raising  necessary  funds,  and  all  equities  re^ipecting 
mch  ceriiflcatea  should  be  adjusted  in  the  final  decree. 

IHK. 

After  the  appointmeut  of  receivers  in  the  puit  instituted  by  the  Wabash  road, 
Lhe  trustees  in  the  general  mortgage  brought  suit  to  foreclose,  and  the  two 
:ases  were  consolidated.  After  the  consolidation  the  complainants  in  the  fore- 
closure suit  moved  that  the  receiverswbo  had  been  appointed  be  reappointed 
IS  their  receivers ;  but  the  order  asked  for  contemplated  a  seizure  of  part  only 
3f  the  properties  then  in  the  receivers' possession.  that  the  receiverswbo 

bad  been  appointed,  acted  neither  (or  the  mortgagor  nor  the  mortgagee,  but  (or 
the  court,  and  for  that  reason,  and  because  the  court  had  taken  po>ises8ion  of 
the  system,  with  the  intention  of  preserving  it  in  its  integrity,  the  nfotiou 
most  be  overruled. 


onsolidated  Cause.    In  equity. 

icported  by  Benj.  F.  liex,  Esq.,  o(  the  St.  Louis  bar. 
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On  the  twentieth  of  March,  18S5,  the  report  of  Solon  Hnmpl 
and  Thomas  E.  Tutt,  receivers  of  the  Wabash,  St-  Louis  &  P 
Bailway  Company,  was  filed  herein.  It  showed  among  other  tfa 
the  earnings  and  expenses  of  the  leased  and  branch  lines  of  said 
for  the  period  commencing  on  the  twenty-ninth  day  of  May  and 
ing  on  the  thirtieth  day  of  November,  1884,  and  that  some  o 
branch  and  leased  lines  were  being  operated  at  a  very  heavy  Ic 
loss  which  in  one  instance  had  amounted  to  $167,000,  during 
period  named.  In  closing  their  report  the  receivers  prayed  fore 
with  respect  to  the  future  operation  of  said  lines,  and  concernin, 
payment  of  interest,  and  the  ilespective  rentals  agreed  to  be  pai 
said  company  in  the  several  leases  and  agreements  set  forth  ir 
report,  and  it  was  suggested  by  the  attorney  for  the  receivers, ' 
the  report  was  presented,  that  the  best  course  to  pursue  undej 
circumstances  would  perhaps  be  to  cancel  the  leases  on  those 
which  were  not  paying  expenses.  The  court  thereupon  instri 
the  receivers  to  send  a  copy  of  their  report  to  each  of  the  lesson 
other  parties  in  interest,  and  notify  them  that  on  April  10th  fo 
ing,  application  would  be  made  by  the  receivers  for  some  actic 
the  court  as  to  the  future  retention  and  operation  of  the  leased  1 
On  the  tenth  of  April  the  matter  came  up  for  hearing,  and  af 
full  discussion  the  following  opinion  was  delivered,  and  ordered  b 
court  to  jbe  spread  upon  the  records  as  its  order  in  the  premises, 
motion  concerning  the  reappointment  of  receivers,  referred  to  ii 
opinion,  was  made  in  the  case  of  Central  Trust  Co.  v.  Wabash,  S 
cC  P.  Ry.  Co.;  and  asked  in  substance  that  the  receivership  eiii 
in  the  suit  of  the  Wabash,  St.  Louis  &  Pacific  Railway  Compar 
extended  to  that  cause,  and  receivers  be  appointed  under  the  b 
foreclosure  theretofore  filed  by  the  said  complainantB,  the  Cei 
Trust  Company  and  James  Cheney. 

The  motion  of  Mr.  Hagerman  referred  to  was  oral  and  infor 
He  said  to  the  court,  in  the  course  of  the  discussion  concerning 
application  of  the  receivers,  that  he  represented  certain  boudbol 
of  the  Toledo,  Peoria  &  Western  Bailway  Company,  one  of  the  bri 
lines,  and  that  his  clients  wanted  either  the  interest  due  them  on  1 
bonds  or  the  road,  etc.  For  a  history  of  this  case  see  22  Fed. 
272. 

Wclla  II.  Blodgett,  for  receivers. 

Wnqcr  Sicayne,  Burnett  <i  Humphreys,  and  H.  T,  Kent,  for 
Wabash. 

Butler,  Stillmnn  £  Hubbard  and  Philips  d  Stewart,  for  the  Cei 
Trust  Co. 

James  Tausig,  Pattison  Crane,  J.  E.  McKeighan,  C.  B.  Ad 
Hough,  Overall  d  Judson,  John  D.  Davis,  W.  H.  Bliss,  James  Hi 
man,  \V.  B.  Sheldon,  Foster  d  Thompson,  McDonald,  Butler  d  Mt 
Matter  d  Judson,  and  D.  H.  Chamberlain,  for  lessors,  bondholders, 

BuEWER,  J.,  {orally).    Several  questions  have  been  presented 
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laet  few  days,  concerning  which  we  have  come  to  a  conclusion,  and 
taps  we  had  better  diapoae  of  those  before  proceeding  with  the 
■ing  of  other  matters.    *   *  * 

ow,  recurring  to  the  general  qnestions  that  are  presented,  we  name 
e  half  dozen  matters,  which,  we  think,  should  be  passed  in  the 
I  of  an  order  or  orders ;  and  let  me  preface  them  with  a  brief  state- 
t. 

his  Wabash  road  is  composed  of  many  snbdivisions.  While  it  is 
3gle  corporation  to-day,  yet  into  it  have  passed  many  corporations, 
many  separate  railroad  properties.  In  administering  such  a  con- 
lated  property  the  court  must  look  at,  not  merely  the  interest  of 
mortgagee  in  this  general  mortgage,  or  of  the  mortgagor  as  a 
le  entity  or  corporation,  but  also  the  separate  and  sometimes  con- 
ing interests  of  the  variouB  sabdivisions  and  their  respective  in- 
brances ;  and,  back  of  all  that,  the  duty  which  every  railroad  cor- 
ition  owes  to  the  public.  For  underlying  the  rule  which  the  su- 
ae court  has  laid  down  in  respect  to  the  payment,  by  receivei's 
n  they  take  possession  of  railroad  property,  of  prior  unsecured 
rB  recently  aconied,  runs  the  thought,  as  expressed  by  the  sii- 
ne  court,  that  a  railroad  corporation  owes  a  duty  to  the  public 
3h  has  given  it  its  franchise  and  enabled  it  to  construct  its  roaft ; 
doty  of  operating  that  road  for  the  benefit  of  the  public.  While 
>  may  not  be  what  you  may  call  an  absolute  duty,  enforceable  un- 
all  circumstances,  it  is  still  a  duty  to  be  regarded  and  enforced 
he  courts  when  they  take  possession  of  raihoads  through  their 
ers.  And  that  diity  is  not  limited  to  the  operation  of  merely  that 
;icular  fragment  of  a  road  which  Is  pecuniarily  profitable  in  its  op- 
ions,  but  it  extends  to  the  road  as  an  entirety,  and  to  all  its 
icfaes — all  its  parts;  differing  in  that  particular  from  tbo  duty 
sh  would  rest  upon  the  court  if  it  had  simply  taken  possession 
troperty  used  for  private  purposes,  manufacturing  or  otherwise, 
ire  the  single  question  might  well  be  said  to  be  one  of  pecuniary 
it.  This  Wabash  road,  as  a  system,  was  in  operation,  a  going 
Bern,  from  one  end  to  the  other;  as  such,  discharging  its  duties  as 
;  it  could  to  its  various  creditors.  This  court,  at  the  instance  of 
corporation,  and  to  preserve  the  integrity  of  this  system,  took 
session  of  it  by  its  receivers.  It  took  possession  of  it  as  a  going 
cern,  and,  so  far  as  is  reasonable  and  practicable,  it  should  con- 
Le  it  as  a  going  concern  until  it  surrenders  it  to  whoever  may  be 
purchasers  or  future  holders  of  it. 

V^ith  that  preface,  and  calling  these  separate  branches  which  lave 
sed  into  this  consolidated  road,  subdivisions,  since  some  have 
Bed  in  by  way  of  lease  and  others  by  way  of  consolidation,  subject 
eparate  mortgages,  we  pass  orders  substantially  as  follows : 
'he  first  is  one  which  has  already  been  entered,  and  we  simply 
}hasize  by  repeating  it,  that  subdivisional  accounts  must  be  kept 
arately.  That  was  an  order  passed  by  Brother  Tbsat  at  the 
T.23F,no.l6— 55 
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very  outset  of 'this  receivership,  in  order  that  the  particular  equities 
of  each  one  of  these  divisions^  as  between  themselves,  migbt  be  aa- 
certained. 

2.  Where  any  subdivision  earns  a  surplus  over  expenses,  the  rental 
or  subdivisiouad  interest  will  be  paid  to  the  extent  of  the  surplus, 
and  only  to  the  extent  of  the  surplus.  Any  past  diversion  of  saoh 
surplus  for  general  operating  expenses  will  be  made  good  at  once, 
and,  if  need  be,  by  the  issue  of  receivers'  certificates.  Thus,  for  illaa- 
tration,  this  Toledo,  Peoria  &  Western  Bailroad  appears  by  the  re- 
port to  have  been  earning  a  surplus  over  its  operating  expenses. 
That  surplus  is  not  the  full  rental  price,  yet  even  that  has  not  been 
paid  to  the  lessor,  having  been  used  for  general  operating  expenses. 
Any  net  earnings  should  be  paid  over  to  the  lessor,  or,  if  there  be  a 
subdivisional  mortgage,  to  the  mortgagee,  and  any  such  diversion  as 
that  should  be  made  good,  and  good  at  once.  At  the  inception  of 
this  receivership  an  order  was  passed  authorizing  the  issue  of  §2,000,- 
000  receivers'  certificates  for  the  payment  of  such  amount  of  prior 
debts  for  labor  and  material.  Those  have  been  partially  paid,  and 
without  the  issue  of  all  of  the  certificates  authorized,  only  a  half  a 
million  having  been  issued.  The  receivers,  hoping,  doubtless,  that 
the  business  of  the  road  would  continue  to  be  such  that  they  need 
not  issue  more  than  half  a  million  receivers'  certificates,  have  diverted 
funds,  which  should  be  applied  to  the  payment  of  these  rents,  to  the 
payment  partially  of  this  past  indebtedness.  To  that  extent  the  di- 
version should  be  restored. 

3.  Where  a  subdivision  earns  no  surplus,  simply  pays  operating  ex- 
penses, no  rental  or  subdivisional  interest  will  be  paid.  If  the  lessor  or 
the  subdivisional  mortgagee  desires  possession  or  foreclosure,  he  may 
proceed  at  once  to  assert  his  r^bts.  While  the  court  will  oontinne  to 
operate  such  subdivision  until  some  application  be  made,  yet  tiie  right 
of  a  lessor  or  mortgagee  whose  rent  or  interest  is  unpaid  to  insist 
upon  possession  or  foreclosure  will  be  promptly  recognized.  That,  it 
is  true,  may  work  a  disruption  of  the  system,  as  evidenced  by  the 
movement  just  made  in  respect  to  this  Cairo  division;  but  the  pro- 
ceeding for  disruption  will  come  from  the  subdivisions.  The  court 
is  not  sloughing  off  branches,  tearing  the  system  in  two;  but  the  dis- 
ruption, if  it  comes,  will  come  from  those  who  seek  separation,  and 
have  a  legal  right  so  to  do. 

4.  Where  a  subdivision  not  only  earns  no  surplus,  but  fails  to  pay 
operating  expenses,  as  in  the  St.  Joseph  &  St.  Louis  branch,  the 
operation  of  the  subdivision  will  be  continued,  but  the  extent  of  that 
operation  will  be  reduced  with  an  unsparing  though  a  discriminat- 
ing hand;  that  is,  if  a  subdivision  does  not  earn  operating  expenses, 
and  the  receivers  are  running  two  trains  a  day,  then  lop  one  of  them 
off.  If  they  are  running  one  train  a  day,  and  still  it  does  not  pay, 
then  run  one  train  in  two  days.  While  the  court  will  endeavor  to 
keep  that  subdivision  in  operation,  it  will  make  the  burden  of  it  to 
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consolidated-  corporation,  and  to  all  the  other  interests  put  into 
.t  consolidated  corporation,  a  minimam.  We  have  nsed  the  term, 
ith  an  nnsparing  bnt  a  diBtriminating  hand.^  By  this  ve  mean 
,t  certain  things  must  be  left  to  the  discretion  of  the  receivers.  It 
y  be  that  running  one  mixed  train,  proffering  slight  accommoda- 
a.  to  the  traveling  pnblio,  would  work  a  greater  deficit  than  two 
ins, — one  famishing  the  conveniences  of  a  passenger  train,  and 
I  other  purely  a  freight  train.  That  mast  be  left  to  the  discretion 
the  receivers.  The  court  is  not  in  a  position  to  determine  as  to 
at,  in  any  particular  case,  will  be  most  likely  to  work  out  a  mini- 
m  deficit.  If  there  is  any  controversy  hereafter  arising  under  the 
nagement  of  the  receivers  respecting  any  reduction,  why  all  the 
-ties  interested  can  apply  to  the  court.  Borne  of  these  branches 
OSS  the  river  seem,  upon  the  map' at  least,  to  be  so  situated  in  re- 
ct  to  connections  that  a  limited  number  of  trains  would  answer 

the  real  demands  of  the  public,  and  that  they  would  be  operated  '3'* 
b  a  very  slight  expense.  Suppose,  as  of  course  it  maybe  expected; 
,t  there  will  continue  to  be  a  deficiency  in  the  operating  expenses  '  !f 
mch  subdivisions,  such  deficiency  will  be  paid  out  of  the  general  ilVil 
nings  of  tbe  consolidated  road,  or,  if  need  be,  by  the  issue  of  re-  CrfS' 
?ers' certificates.  ^mu^I 
^hile  we  are  both  of  us  loath  to  go  into  the  receivers'  certificate 
liness,  and  do  as  little  of  it  as  is  reasonably  possible  for  a  court  hav- 
such  large  properties  in  its  hands,  yet  in  such  a  case  we  think  the 
ergency  arises.  Suppose  we  take  possession  of  a  single  short  line, 
d  we  have  in  one  or  two  other  cases,)  the  continuance  of  that  as 
oing  concern  ia  emphasized  more  than  once  by  the  supreme  court 
a  duty,  as  a  reason  for  paying  prior  indebtedness,  and  also  as  a 
son  for  issuing  receivers'  certificates.  Stop  operating  it,  and  it 
omes  a  dead  concern ;  its  connections  are  broken  up,  and  its  value 
mpaired.  Therefore,  to  preserve  that  value,  the  courts  have  said 
t  it  is  right  in  a  limited  degree  to  issue  receivers'  certificates,  and 
hat  be  true  where  the  court  has  but  a  single  line,  it  is  equally  true 
yre  it  has  a  road  with  various  branches,  and  as  to  all  of  those 
nohes.  The  value  of  any  branch  abandoned  is  diminished ;  and 
court  may  not  consider  simply  the  interests  of  the  consolidated 
ipany,  the  mortgagor,  and  the  trust  company,  the  mortgagee.  It 
lound  to  regard  the  interests  of  each  one  of  these  subdivisions  that 
tt  into  the  consolidated  company,  and  thus  into  the  receivers* 
ids  i  and  if  the  court  may  and  ought  to  issne  receivers'  certificates, 
>rder  to  keep  a  single  line  a  going  concern,  so,  having  possession 
his  system,  with  its  various  branches,  for  the  same  reason,  and  by 
same  means,  it  should  keep  each  one  of  them  in  operation, 
'here  will  be  no  modification  of  the  order  heretofore  entered  oon- 
ling  receivers'  certificates,  but  all  equities  respecting  them  as  be- 
en the  various  subdivisions  will  be  adjusted  in  the  final  decree, 
tre  may  be,  as  counsel  strenuously  nrged  yesterday,  a  great  many 
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equities  as  between  the  various  subdivisions  in  respect  to  the  f 
burden  of  these  receivers'  certificates;  but  they  have  been  antbori 
for  only  such  claims  as  if  no  receivers'  certificates  had  been  isai 
and  the  road,  not  taken  posseasion  of  by  the  court,  could  have  i 
cast  into  liens  prior  to  Hi  xnortgagea  upon  the  road  and  all 
branches ;  any  single  labor  or  material  claim  could  have  been  < 
into  a  lien  which  would  have  been  a  first  lien  on  the  North  Hiasi 
road, — a  lien  antecedent  to  all  its  mortgages, — and  there  is  no  ixn; 
priety  in  substituting  receivers'  oertifioates-  for  that  kind  of  cIh 
It  simply  puts  it  on  the  same  basis  as  the  claim  stood  before  the 
tificate  was  issued.  When  it  comes  to  a  sale  of  the  road  or  o1 
final  disposition  of  the  matter,  it  may  be  there  will  be  such  equi 
as  will  justify  the  casting  of  the  burden -of  these  certificates  upon 
subdivision  rather  than  another.  If  the  road  goes  into  a  single  i 
as  an  entirety,  the  purchaser  has  got  to  take  the  burden  of  these 
eeivers'  certificates,  and  before  the  court  passes  the  road  out  of 
hands  the  receivers*  certificates  will  be  paid. 

Application  also  is  made  for  the  reappointment  of  receivers ;  ox 
stated  in  the  language  of  the  motion,  for  extending  the  receivers 
to  the  trust  company — the  mortgagee  in  the  general  mortgage.  I  c 
fess  that  I  do  not  wholly  understand  why  such  an  order  as  tha' 
asked,  and  I  cannot  appreciate  what  counsel  mean  when  they  e 
"Make  the  receivers  receivers  for  the  trust  company, — the  mortgage 
As  we  look  upon  it  the  receivers  are  not  receivers  for  either  pai 
They  are  simply  the  hand  of  the  court.  In  the  process  of  the  1 
gation  the  court  has  taken  possession  of  the  property,  and  hold 
neither  for  the  mortgagor  nor  the  mortgagee,  and  it  matters  not, 
the  ultimate  determination  of  the  suit,  at  whose  instance  the  receiv 
were  appointed.  They  act  for  neither  party.  They  represent  neit 
party.  They  stand  here  simply  as  the  hand  of  the  court,  holding 
property  for  disposition  at  the  end  of  the  litigation,  for  the  benefi 
all.  So  I  cannot  see  what  can  be  gained  as  a  legal  proposition  b 
new  order  of  appointment  extending  the  receivership,  as  counsel  s 
to  the  trust  company,  the  mortgagee.  The  receivers  will  have 
greater  power, — no  different  power, — would  owe  no  different  duty,  t 
would  be  no  more  and  no  less  subject  to  the  orders  of  this  court  i\ 
they  are  now,  and  certainly  they  would  have  no  right  in  the  ope 
tipn  of  their  trust  to  extend  favors  to  the  one  side  or  the  other.  F 
thermore,  as  receivers  appointed  at  the  instance  of  the  mortgagoi 
the  first  instance,  they  took  possession  of  the  entire  properties  wl 
this  order,  as  tendered,  contemplates  a  seizure  of  part  only  of  th 
properties,  not  all.  Having  taken  possession  of  the  road  under 
idea  in  the  first  instance  that  the  integrity  of  the  syatetp.  had  a  va 
and  should  be  preserved,  it  seems  to  us  the  receivership  should  c 
tinue  right  along  in  that  line.  There  will  be  no  reappointment  of 
receivers. 

The  motion  of  Mr.  Hagerman,  representing  certain  bondholder 
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Toledo,  Peoria  &  Western  Railroad  Company,  must  be  overruled. 
I  oannoi  tun  the  road  over  to  the  bcmdholdera  or  force  it  upon 
Btees  if  they  do  not  oome  here  and  ask  for  it.    Partially,  of  course, 

motion  accomplishes  its  purpose,  in  that  the  order  will  pass,  as 
ted  above,  for  paying  over  the  surplus  earnings  as  rent  to  the  cor- 
ation. 

believe  that  minutes  all  the  matters  concerning  which  we  have 
ae  to  a  conclnsion.  My  brother  Tbbat  may  wish  to  emphasize 
ae  portions  of  it. 

rBBAT,  J.  X  think  yon  have  eovered  all  the  points. 


Hour  and  others  v.  Mbkbkdez  and  others. 

{(XreuU  Court,  8.  V.  2fm  York.  18S5.) 

rRABE-UABK — ASTICIA  NOT  MaNDPAGTDRED  BT  OwSBR  OP  MASK. 

The  word  "  La  Favorita,"  as  applied  to  flour,  may  be  a  valid  trade-mark  al- 
though the  flour  is  not  made  by  the  party  using  ttie  trade-mark,  but  is  selected 
and  classifled  by  him,  such  selectiou  requiring  skill,  judgment,  and  expert 

Icnowledge. 

iAME — Lacdeb — ^Injunction — Accodnting, 

When  a  complainant  has  allowed  a  party  to  go  on  for  14  years  using  his 
trade-mark  without  utting  any  proceedings  to  protect  his  rights,  an  injunction 
tu  prevent  further  infringement  may  be  granted,  but  an  accounting  will  not 

be  decreed. 

Jamb—"  La  Pavohtpa  "  Flocb. 

The  right  of  oomplainanta  to  the  use  of  "  La  FaTorita  "  as  a  trade-mark  ap- 
plied to  Hour  sustained. 

[n  Equity. 

S.  St,  J.  McCutchin  and  Rowland  Cox,  for  complainants. 
lokn  Henry  Hxdl,  for  defendants. 

JoxE,  J.  This  is  an  action  to  restrain  the  infringement  of  a  trade- 
,rk.  The  complainants  are  engaged  in  the  flour  and  commission 
sinesB  in  the  city  of  New  York,  under  the  firm  name  of  Holt  &  Co. 
e  firm  wasoi^anized  40  years  ago,  and,  with  the  inevitable  changes 
>ught  by  time,  has  continued  in  the  same  business  ever  since. 
1861  they  commenced  to  use,  and  have  since  continuously  used, 
distingnish  a  certain  flour  prepared  by  them,  the  trade-mark  in 
)stion,  "La  Favorita."  The  trade-mark  was  registered  in  the  pat- 
roffice,  February  28.  1882. 

rhe  defendants,  admitting  the  use  of  the  name  "La  Favorita, "  con- 
id  that  they  are  privileged  to  use  it  for  the  reason  that  the  flour 
d  by  them  was  procured  from  one  S.  Oscar  Ryder,  who,  from  1861 
1869,  wafi  a  member  of  the  firm  of  Holt  &  Co.,  and  thus  acquired 
nght  to  the  trade-mark,  which,  in  the  absence  of  an  express  re- 
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linquiflfament,  he  retained  after  hie  withdrawal  from  the  firm.  The 
defendants  insist,  also,  that  the  use  of  the  words  "La  Favorita,"  as 
a  brand,  for  flonr,  did  not  originate  with  the  oomplainants;  that  as 

they  use  it  to  distinguish  flour  manufactured  by  others,  and  merely 
selected  by  them,  there  can  be  nothing  to  support  a  trade-mark;  and, 
finally,  that  whatever  rights  the  complainants  once  had  have  been 
forfeited  by  inexensable  laches  in  asserting  them. 

The  position  that  Ryder  retained  an  interest  in, the  trade-mark, 
after  his  connection  with  the  firm  had  been  severed,  cannot  be  main-t 
tained.  Holt  &  Co.  was  a  firm  of  character  and  influence.  For  years 
it  had  preserved  its  credit  and  good  name  unshaken  and  unimpaired. 
The  trade-mark  '*La  Favorita**  was  originated,  so  far  at  least  as  the 
New  York  market  was  concerned,  by  its  senior  member.  The  brand 
was  inseparable  from  and  almost  synonymous  with  Holt  &  Co.  What- 
ever value  it  had  was  due  to  the  exertions  and  reputation  of  the  mem- 
bers of  the  firm.  Its  meaning,  as  a  brand  for  flour,  had  been  im- 
parted to  it  by  them.  The  moment  its  use  became  general  it  ceased 
to  be  valuable.  Byder  had  been  a  clerk,  and  from  that  position  was 
promoted  to  a  partnership.  Hts  retirement  was  an  event  of  but  little 
more  importance  than  the  change  of  a  book-keeper  or  salesman. 
The  firm  still  lived.  It  was  the  intention  of  the  remaining  partners 
to  continue  to  transact  the  old  business  in  the  old  way.  That  Holt 
&  Co.,  desiring  to  retain  the  good-will  of  the  firm  unimpaired,  should 
have  permitted  Byder  to  despoil  them  of  the  distinguishing  brands 
upon  which  their  success  largely  depended,  without  a  word  of  remon- 
strance, is  hardly  credible.  But  when  to  the  presumptions  thus  aris- 
ing is  added  the  positive  testimony  that  at  the  time  of  his  withdrawal 
Byder  expressly  released  all  right  to  the  copartnership  brands,  fol- 
lowed by  bis  equivocal  denial,  it  is  very  clear  that  the  defense  based 
upon  his  title  must  fail.  Proof  and  probability  nnite  in  pointing  to 
this  conclusion. 

Regarding  the  defense  of  want  of  originality  it  must  be  said,  in 
addition  to  the  fact  that  it  is  not  pleaded,  that  the  evidence  relied  on 
is  not  free  from  uncertainty  and  doubt.  But  even  should  the  finding 
be  made  that  a  few  years  before  it  was  adopted  by  Holt  &  Co.,  the 
name  "La  Favorita"  was  used  at  St.  Louis  as  a  brand  for  flour,  it 
must  also  be  said  that  the  use  was  casual  and  fortuitous  and  con- 
tinued for  a  short  period  only.  As  a  distinguishing  brand  for  flour 
at  St.  Louis  it  was  soon  abandoned  and  forgotten. 

There  is  no  merit  in  the  proposition  that  the  complainants'  trade- 
mark cannot  be  sustained  for  the  reason  that  the  flour  is  not  manu- 
factured by  them.  The  proof  is  uncontradicted  that  selection  and 
classification  require  skill,  judgment,  and  expert  knowledge,  and  add 
value  and  reputation  to  the  flour  when  made  by  those  in  whom  pur- 
chasers have  confidence.  The  case  of  Godillot  t.  HarrU,  81  N.  Y. 
S67,  seems  conclusive  upon  this  point. 

Upon  the  question  of  laches,  however,  I  am  constrained  to  say  that 
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>  complainants'  conduct  has  been  sach  that  the  relief  granted  must 
limited  to  an  injunction.  Byder  commeuced  using  the  braud  iu 
and  has  used  it  continuoasly  since.  That  the  complainants 
aw  of  this,  oertaiuly  as  early  as  1871,  is  not  disputed.  That  they 
)teated  at  all  is  denied.  Certainly  there  was  no  vigor  or  courage 
>wn  by  them  until  just  prior  to  the  commencement  of  this  suit,  in 
S2.    That  they  did  not  consent  is  true,  but  it  is  equally  true  that, 

men  who  believed  their  rights  invaded,  their  course  was  inconsist- 
t  and  misleading.  Byder  might  well  havo  imagined  that  they  did 
t  intend  to  call  him  to  an  account.  The  circumstances  were  such 
to  justify  the  belief  on  his  part  that  he  was  licensed  by  silence  to 
)  the  trade-mark.    It  would  be  inequitable  to  compel  him  to  pay 

its  use  during  the  long  years  that  the  complainants  slept  upon 
lir  rights. 

in  endeavoring  to  reach  a  just  result  the  court  should  not  ov^iook 

I  fact  that  tbe  delay  in  commencing  the  suit  was  unreasonable,  and 
bt  some  of  the  evils  of  which  the  complainants  complain  are  at- 
t>utable  to  tber  own  laches  in  this  regard.  The  (acts  seem  to  bring 
I  ease  within  the  doctrine  of  McLean  v.  Fleming,  96  U.  S.  245. 
rhere  should  be  a  decree  in  favor  of  the  complainants  for  an  in- 
kction,  with  costs. 


Db  Kutper  and  others  v,  Wittbhar  and  others. 

((Xreuit  Court,  S.  D.  Nm  York.   January  12, 188S.) 

i  de-Ma  HE — inFRrNGBHKiTT — PRiNTma  akd  BBLLma  Imitation  Labels  to 
Thisd  Parties. 

.Printing  and  selling  labels  in  iraitatioa  of  a  trade- mark^  with  the  purpose  of 
enabling  the  parties  to  whom  the  labels  are  sold  to  palm  off  their  goods  upon  the 
public  as  the  goods  of  the  owner  of  the  trade-mark,  is  a  violation  of  the  rights 
of  inch  owner. 

[n  Equity. 

Rovoland.  Cox,  for  plaintiff. 
B.  B.  Foster,  for  defendant. 

(\'^ALLACE.  J.  The  demurrer  in  this  case  is  without  merits.  The 
nplainants,  upon  the  facts  shown  in  the  bill  of  complaint,  have  a 
)d  title  to  their  trade-mark,  and  a  case  for  its  protection  irrespect- 
of  their  statutory  rights  under  the  registration  in  the  patent- 
ee. As  the  necessary  diversity  of  citizenship  exists  between  the 
rties,  they  are  entitled  to  invoke  the  jurisdiction  of  this  court, 
[jpon  the  allegations  of  the  bill  the  defendants  are  actively  engaged 
assisting  third  persons  to  use  the  complainants'  trade-mark  in  vio- 
ion  of  their  tights.  The  mere  act  of  printing  and  selling  labels  in 
Ltation  of  the  complainants*  might  be  innocent,  and,  without  evi- 
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denee  of  an  illicit  purpose,  would  not  be  a  Tiolation  of  the  oomplainante* 
righto.  It  is  otherwise,  however,  when  this  ig  done  with  the  obrions 
purpose  of  enabling  others  by  the  use  of  the  labels  to  palm  aS  theii 
goods  upon  the  public  as  the  goods  of  the  complainanta. 

The  demurrer  is  overruled,  with  costs.  Defendants  may  answer 
upon  payment  of  costs. 


Hill  o.  Oitt  of  Mekphis.^ 


{Olrettit  Omrt,  M  D,  Miuowi.   April  27, 1S86.) 

1.  UCNIGIFAL  BoHI»— X1OAK8  OV  CBKDIT  BT  HlUOnRI  TOWSS— SPECUL  ElBCTIOHB 

—Act  or  Harch  SI,  1868. 

'Where,  Id  a  suit  apoa  bonds  Issued  bj  the  town  of  Memphis,  Uissouri,  in 
payment  of  a  stock  subscription  In  the  N.  H.  R  R.  Co.,  a  record  of  a  special 
election  had  under  the  act  of  March  21, 1868,  to  authorize  the  defendant  to  issue 
said  bonds,  was  introduced  In  evidence,  and  it  appeared  therefrom  that  the 
election  was  only  ordered  12  days  before  it  took  place,  held,  that  the  record 
showed  upon  its  face  that  the  election  was  illegal,  and  the  isauo  of  bonds  unau- 
thorized. 

SL  CklNSTITUTlONAL  LaW  — BOMDB— AOT  0»  MaRCH  24,  1868,  TO  EnABLB  ToWMB, 

BTC.,  TO  Fund  Thbiii  Debts. 

If  tlie  act  of  March  24,  1868,  by  the  general  assembly  of  Missouri,  entitled 
**  An  act  to  enable  counties,  cities,  and  incorporated  towns  to  fuiul  tboir  respect- 
ive debts,"  conieraplated  a  right  in  towns  to  subscribe  stock  thereafter  and 
Issue  bonds,  or  to  i^ue  bonds  for  subscripiionB  under  old  charters,  without  any 
special  election  authorizing  the  issuing  of  such  bonds,  it  is  contruy  to  section 
14,  art.  11,  of  the  Missouri  constitution  of  lS6fi,  and  invalid. 

At  Law.   Motion  for  a  new  trial  and  motion  for  rehearing. 

The  record  of  election  offered  in  evidence  in  this  case  shows  upon 
its  face  that  on  January  26,  1871,  the  special  election  in  question 
was  ordered  for  February  7,  1871,  and  was  held  on  that  day,  only  12 
days  after  the  order  was  made. 

iSection  4  of  article  2  of  the  Missouri  constitution  of  1865  provides 
that  after  the  enactment  of  registration  laws  "no  person  shall  vote  nn- 
less  bis  name  shall  have  been  registered  at  least  ten  days  before  the 
day  of  election."  The  act  of  March  21, 1868,  concerning  the  "Begis- 
tration  of  Voters"  provides  (section  18)  that  "the  clerk  of  the  county 
court  shall,  20  days  before  any  special  election,  •  *  *  cause  to 
be  delivered  to  the  board  of  registration,  or  any  member  thereof,  tiie 
books  of  registration,  who  shall  immediately  proceed  to  register  qual- 
ified voters."  Section  2  of  the  same  act  provides  that  notice  shall  be 
given  in  each  district  10  days  before  the  first  sessioo  of  the  board  of 
registration.  Section  14,  art.  11,  of  the  Missouri  constitution  of 
1865,  declares  that  "the  general  assembly  shall  not  authorise  any 

^Keported  by  Benj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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coDntj  or  iovm  io  become  s  stookliolder  in,  or  to  loan  its  credit  to,  any 

company,  association,  or  corporation,  unless  twp-thirds  of  the  quali- 
fied voters  of  such  county,  city,  or  town,  at  a  regular  or  special  elec- 
tion to  be  held  therein,  shall  assent  thereto. 

The  act  of  March  24,  1868,  referred  to  in'^the  opinion  of  the  court 
is  entitled  "An  act  to  enable  counties,  cities,  and  incorporated  towns 
to  fund  their  respective  debts;"  and  provides  "that  the  various  counties 
of  this  state  be,  and  they  are  hereby,  authorized  to  fund  any  and  all 
debts  they  may  owe,  and  for  that  purpose  may  issue  bonds  bearing 
interest  at  not  more  than  ten  per  centum  per  annum,  payable  semi- 
annually, with  interest  coupons  attached ;  and  alt  counties,  cities,  or 
towns  in  this  state,  which  hare  or  shall  hereafter  subscribe  for  the 
capital  stock  of  any  railroad  company,  may,  in  payment  of  such  sub- 
scription, issue  bonds  bearing  interest  at  not  more  than  ten  per  centum 
per  annum,  payable  semi-annually,  with  interest  coupons  attached." 

The  charter  of  the  N.  M.  B.  B.  Go.  referred  to  in  the  opinion  of  the  • 
court  (Laws  Mo.  1851,  p.  483)  specifically  gave  counties  power  (1)  to 
subscribe  stock;  (2)  to  issue  bonds  to  raise  funds  to  pay  snch  sub- 
scription; (3)  to  take  proper  steps  to  protect  the  credit  of  such  county 
and  in  the  same  section  merely  authorized  towns  to  "subscribe  to  the 
stock  and  appoint  an  agent  to  represent  its  interests." 

Judgment  havinR  been  given  for  the  plaintiff,  the  defendant  moved 
for  a  new  trial,  and  the  first  of  the  following  opinions  was  delivered 
thereon  April  13,  1885. 

Houghf  Overall  d  Judson,  F.  T,  Hughes,  and  A,  J*  Bakery  forplain- 
tiflF. 

Henry  A,  Cunningham^  for  defendant. 

Treat,  J.  Under  the  decision  heretofore  rendered  in  this  case,  the 
city  of  Memphis  had  no  authority  to  issue  bonds  for  a  subscription 
to  the  railroad  unless  authorized  so  to  do  at  an  election  held  therefor. 
During  the  trial  the  record  of  the  alleged  election,  whereby  the  bonds 
would  be  validated,  was  offered  in  evidence,  under  objections  by  the 
defendant.  "Without  passing  on  each  of  the  various  points  for  a  new 
trial,  it  must  suffice  that  the  record  of  the  election  on  its  face  shows 
non-conformity  with  the  positive  requirements  of  the  statutes. 
Hence  the  court  was  in  error  in  its  rulings  with  respect  to  said  rec- 
ord. The  motion  for  new  trial  will  therefore  be  granted,  without 
considering  the  other  points  involved,  inasmuch  as  the  effect  of  said 
record  must  be  conclusive  in  this  suit  as  to  the  rights  of  the  parties. 

In  order  that  the  parties  litigant  may  not  be  involved  in  further 
expense  and  costs,  it  may  be  well  to  state  that  the  record  of  the  elec- 
tion on  its  face  shows  that  there  was  no  authority  for  the  issue  of  the 
bonds  sued  on.  The  parties,  if  they  so  elect,  can  submit  the  case  on 
the  evidence  heretofore  offered,  and  thereupon  judgment  would  nec- 
essarily be  given  for  the  defendant.  The  matters  of  estoppel  hereto- 
fore presented  would  not  prevail  in  the  absence  of  authority  for  the 
issue  of  the  bonds. 
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A.  motion  for  a  rdbearinf;  having  been  made  by  the  plaintiff,  and 
the  matter  reargued,  (he  following  opinion  was  delivered  April  27, 
18S5: 

Treat,  J.  When  this  case  was  before  the  court  at  a  former  term, 
it  was  held  by  Jadge  McGb&by  that  the  authority  of  the  defendant  to 
subscribe  stock  under  the  railroad  charters  did  not  carry  the  right  to 
issue  bonds  in  payment  thereof ;  hence,  as  that  power  must  be  de- 
rived from  some  other  source,  there  being  no  estoppels  by  the  reoitals 
in  the  bonds,  the  plaintiff  must  produce  evidence  of  snoh  authority. 
The  record  of  a  special  election  bad  under  the  act  of  March  21, 186S, 
was  produced,  whereupon  it  was  held,  on  the  motion  for  new  trial, 
that  the  same  was  void  on  its  face ;  consequently,  as  no  authority  for 
the  issue  of  the  bonds  existed,  the  bonds  themselves  were  therefore 
void.  On  the  reargnment  the  attention  of  the  court  has  been  directed 
to  the  act  of  March  24,  1868;  the  other  act  referred  to  bearing  date 
March  21,  1868.  Under  the  constitution  of  1865  registration  of 
voters  was  exacted  for  either  general  or  special  elections,  under  such 
provisions  as  the  legislature  might  prescribe  with  respect  thereto. 
Legislation  describing  the  details  will  be  found  in  said  act  of  March 
21,  1868,  conformity  with  which  was  not  had.  By  the  terms  of  the 
constitution,  no  county,  city,  or  town,  could  become  stockholders,  or 
loan  its  credit,  to  any  corporation,  unless  two-thirds  of  the  qualified 
voters  at  a  regular  or  special  election  should  assent  thereto.  Al- 
though, under  the  rulings  of  the  supreme  court  of  Missouri,  the  right 
of  defendant  to  subscribe  to  the  stock  of  the  corporations  named  ex- 
isted, yet  there  was  no  right  to  issue  bonds  or  loan  its  credit  in  pay- 
ment of  such  subscription,  except  by  complying  with  said  constitu- 
tional provision.  Hence,  if  the  act  of  March  24, 1868,  contemplated 
a  right  to  subsoribe  thereafter,  and  issue  bonds,  or  to  issue  bonds  for 
sabscriptions  iihder  old  charters,  irrespective  of  the  needed  vote,  the 
same  would  be  invalid.  In  this  case  it  fully  appears  that  no  author- 
ity to  issue  bonds  was  had  under  a  valid  election.  The  views  of  the 
court  heretofore  expressed  are  still  adhered  to,  despite  said  act  of 
March  24,  1868. 

Motion  overruled. 


BoBBiHs  V.  Seabs.' 
{Oireu^  Court,  B.  D.  Nm  York.  February  24,  1889.> 

BROXBII— AOESCT  FOR  BoTH  PAHTIBS. 

A  broker  who  negotiates  the  hiring  of  a  steam-boat  cannot  act  as  agent  of 
both  parties  to  the  transaction,  eoaa  to  be  entitled  to  pay  for  his  services  from 
each,  unless  th^  understood  his  portion  and  expressly  agreed  to  such  pay- 
ments. 

lB«porMd  hy  B.  D.  *  WfUri  BenMllet,  Esqi.,  of  tlM  Hsw  Vork  bu. 
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Motion  for  New  Trial. 

T,  C.  Cronin,  for  plaintiff. 

Scudder  d  Carter,  for  defendant.  ' 

'Wheblbb,  J.  This  action  is  brought  to  reeorer  commissions  as 
broker  on  negotiating  the  hiring  of  a  steam-boat  by  the  defendant  of 
one  Wright.  The  case  shows  that  the  plaintiff  received  a  commis- 
sion from  Wright  for  negotiating  the  letting  of  the  steam-boat  to  the 
defendant.  He  could  not  act  ^s  the  agent  of  both  parties  to  the 
transaction  so  as  to  be  entitled  to  pay  for  liis  services  from  each,  un- 
less they  understood  his  position,  and  expressly  agreed  to  such  pay- 
ments. Dunlop  V.  RichardB,  2  E.  D.  Smith,  181 ;  Pttgsley  v.  Murray, 
4  E.  D.  Smith,  345;  Howe  v.  Sterem,  53  N.  Y.  631;  Carman  v.  Beach, 
63  N'.  Y.  97.  Payment  for  procuring  the  letting  to  the  defendant 
would  include  payment  for  procuring  the  hiring  by  the  defendant, 
unless  there  was  an  express  agreement  to  pay  more.  There  was  no 
evidence  that  the  parties  agreed  to  the  payment  of  any  more  commis- 
sion than  Wright  paid.  There  was  evidence  that  defendant  agreed  to 
repay  to  Wright  one-half  of  what  he  was  to  pay  to  the  plaintiff,  and 
that  the  plaintiff  afterwards  spoke  to  defendant  about  money  for  serv- 
ices, and  that  the  defendant  said  it  would  be  fixed  when  the  charter- 
party  was  signed.  This  is  all  the  evidence  there  was  in  respect  to  any 
agreement  by  defendant  to  pay  commissions.  It  was  argued  that 
this  did  somewhat  tend  to  show  an  express  agreement  to  pay  beyond 
what  Wright  paid,  and  the  case  was  submitted  to  the  jury  in  that 
view.  Bat  this  remark,  if  made,  is  referable  as  well  to  what  was 
coming  from  Wright  as  to  any  additional  commission,  and  falls  far 
short  of  being  sufficient  to  uphold  the  verdict  finding  an  express  agree- 
ment 0?  defendant  to  pay  commissions  in  addition  to  what  Wright 
paid. 

The.  motion  of  defendant  to  set  aside  the  verdict  for  plaintiff,  and 
for  a  new  trial,  is  granted.  ____ 

It  is  a  well-settled  and  salutary  principle  of  law  that  no  agent  will  ever  be 
allowed  to  take  upon  himself  incompatible  duties  and  characters,  or  to  act  in 
a  transaction  where  he  has  an  adverse  interest  or  employment.^  And  the 
rule  is  sometimes  laid  down,  in  general  terms,  that  the  same  person  cannot 
be  the  agent  of  both  parties  to  a  transaction.'  In  tliis  case,  it  was  correctly 
held  that,  in  making  a  contract  for  the  composition  of  a  debt,  the  same  man 
could  not  be  the  agent  of  both  parties,  but  that,  when  the  composition  was 
agreed  npon  with  the  creditor  by  the  agent  of  the  debtor,  he  could  become 
the  agent  of  the  creditor  for  another  and  distinct  purpose,  such  as  holding  the 
money  for  the  use  of  the  creditor.  So  a  person  standing  in  the  position  of 
agent  of  both  pai-ties  cannot  execute  a  mortgage  as  the  attorney  of  one  for 
the  benefit  of  the  other.* 

A  contract,  however,  thus  made  by  a  person  as  the  agent  of  both  parties 
is  not  void,  bnt  only  voidable  at  the  electioa  of  the  principal,  if  he  comes  into 
court  on  timely  application.* 

1  Evana' Agency,  *14;  Donne  v.  English,       ■Qreenwood  t.  Spring,  64  Barb.  375. 
Ii.  S.  18  Eq.  S&i.  ^Greenwood  v.  Spring,  Bupra, 

•Hinckley  v.  Arey,  37  Me.  302.  r- ttr 
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It  is  not  necessary  for  ft  party  seeking  to  avoid  such  a  contract  to  show  that 
any  iinpi  oper  advautnrje  lias  been  gained  over  him.  He  has  the  option  to  re- 
pudiate or  affirm  tlie  contract,  irrespective  of  any  proof  of  actual  fraud.' 

In  Humtier  v.  Charl-ilte,  C.  &  A,  R.  Co.'  it  was  said  that  the  law  does  not 
favor  double  agencies.  Where,  therefore,  it  appeared,  in  an  action  for  daru- 
agea  against  the  niilniad  company,  that  the  plaintiff  had  employed  one  C,  wJki 
was  a  depot-agent  of  the  defendant,  to  purchase  cotton  for  him,  and  to  hold 
and  ship  it  under  his  directions,  it  was  held  that  C,  in  so  dealing  in  cotton 
for  the  piaintiflf,  acted  solely  as  the  phiintifE'a  agent,  and  there  was  no  liability 
in  the  defendant  for  any  loss  resulting  from  the  failure  of  C.  to  perform  his 
duty  as  .such  agent. 

In  Adams  Mining  Co.  V.  ISenter,*  and  in  Colwellv.  Keystone  Iron  Co.,*  how- 
ever, the  rule  is  more  accurately  laid  down  that  there  is  no  principle  of  law 
which  {irecludes  a  person  from  acting  as  agent  for  two  principals.  In  the 
former  case,  Campbell,  J.,  referring  to  the  claim  that  the  double  agency  in 
the  case  (the  same  person  being  the  agent  of  two  neighboring  mines)  in- 
volved a  coiitlict  of  duties,  and  that  all  of  the  agent's  dealings,  whereby  the 
property  of  one  company  was  transferred  to  or  used  for  the  other,  should  be 
held  unlawful,  said;  "There  is  no  validity  in  such  a  proposition.  The  au- 
thority of  agents  may.  when  no  law  is  violated,  be  as  large  as  their  employers 
choose  to  nv.ike  it.  There  are  multitudes  of  cases  where  the  same  person  acta 
under  power  from  different  principals  in  their  mutual  transactions.  Every 
partnership  involves  such  double  relations.  Every  survey  of  boundaries  by 
a  surveyor,  jointly  agreed  upon,  would  come  within  similar  difficulties.  Jt  is 
only  where  the  agent  has  personal  interests  [the  italics  are  our  own]  orm/lict- 
ing  with  those  of  his  principal,  [or  tohere  the  interests  of  tlie  two  principals 
are  adverse  or  incompatible,']  thai  tlie  law  requires  peculiar  safe gxiards  against 
his  acts.  There  can  be  no  presumption  that  the  agent  of  two  parties  will 
deal  unfairly  with  either;  and  when  they  both  deliberately  put  him  in  chai^ 
of  tlieir  separate  concerns,  and  there  is  any  likelihood  that  be  may  have  to 
deal  witli  tlie  rights  of  both  in  the  same  transaction,  instead  of  lessening  his 
powers,  it  may  become  necessary  to  enlarge  them  far  enough  to  dispense  with 
sucb  formalities  us  one  man  would  use  with  another,  but  which  could  not  be 
possible  for  a  single  man  to  go  through  with  alone." 

In  Cohvell  V.  Keyvtone  Iron  CoJ'  it  was  accordingly  held  competent  for  a 
person  in  tlie  general  employ  of  the  vendor  to  accept,  by  the  consent  of  all 
parties,  as  agent  of  tfio  vendee,  the  delivery  of  the  property  sold. 

The  fact  that  the  purchaser  of  negotiable  paper,  resident  in  a  distant  part  of 
the  sUtte,  employs  to  collect  the  same  a  person  who  is  also  an  agent  for  the 
payee,  is  not  very  signiiicant  of  biid  faith.' 

While  a  person  cannot  properly  be  the  agent  of  both  parties,  buyer  and 
seller,  yet  if  lie  accepts  tlieposltion  of  agent  for  the  buyer  without  disclosing 
the  fact  tliat  he  is  agentforthe8eller,he  cannot  afterwards  repudiate  such  po- 
sition to  shield  himself  from  liability  to  the  buyer,  on  the  ground  that  he  was 
agent  for  tlie  seller.  Having  assumed  the  relation  of  agent  for  the  buyer, 
he  iuu.st  be  held  to  a  strict  performmice  of  the  duties,  and  to  all  the  liabiUtie^ 
the  relation  imposes.'  Where  an  agent  is  employed  by  several  principals,  the 
common  employment  creates  a  relation  and  privity  between  the  principals, 
such  as  will  sustain  an  action  for  money  had  and  received  by  one  against  an- 
other to  recover  moneys  belonging  to  the  former  paid  over  by  the  agent  to 
the  latter.8 

A  broker  "is  strictly  a  middle-man  or  intermediate  negotiator  between  the 


"TS  K.  C.  289. 

Midi.  73. 
•30  Mich.  51. 
*  Supra. 


«  Helmer  v.  Kroliek,  86  Mich.  371. 

'CottoDi  v.  Holliday,  59  111.  176.  See, 
al^o,  Bowen  t.  Johnson,  28  La.  Ann.  9. 

^Hathaway  v.  Town  of  Cindnnatus,  63 
N.  Y.  434. 
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parties;  and  for  some  purposes  (as  for  the  purpose  of  signing  a  contract 
within  the  statute  of  frauds)  he  is  treated  aa  the  agent  of  lM)tli  parties."  ^ 
In  a  subsequent  section  the  same  author  says:  **But,  primarily,  he  is  deemed 
merely  the  agent  of  the  party  by  whom  he  is  originally  employed  ;  and  lie  be- 
comes the  agent  of  the  other  party  only  when  the  bargain  or  contract  is  defl- 
nitely  settled  as  to  its  terms  between  the  principals.  •  •  *  It  would  be 
H  fraud  in  a  broker  to  act  for  both  parties,  concealing  his  agency  for  one 
from  the  other,  in  a  case  where  he  was  Intrusted  by  botlk  with  a  discre- 
tion as  to  buying  and  selling,  and  of  course  where  his  judgment  was  relied 
on."^  An  agent  cannot  claim  commission  upon  a  transiiction  which  has 
been  entered  into  in  violation  of  his  duties  to  his  principal.  The  same  person 
cannot  act  as  ^ent  for  both  seller  and  purchaser,  unless  both  know  of  and 
assent  to  his  undertaking  such  agency,  and  receiving  commissions  from  both. 
Wh^ber  such  doable  agency,  even  with  the  consent  of  both  principals,  is 
consistent  vftith  public  policy,  is  not  heredecided.^  It  is  accordingly  held  tb)t 
a  broker  employed  to  sell  land  (and  the  same  rule  would  doubtless  apply  to 
sales  of  personalty)  cannot  recover  compensation  from  both  parties.* 

The  role  is  the  same  where  an  exchange  of  property  is  effected  by  a  broker 
aa  where  a  sale  is  made.*  Nor  can  an  action  for  the  recovery  of  commissions 
be  maintained  in  such  case  against  the  owner  of  the  property  exchanged  for, 
although  by  custom  or  usage  among  brokers  in  the  place  where  the  exchange 
was  effected,  they  were  entitled,  in  exchanges  of  real  estate,  to  a  commi^ion 
from  each  party  of  2(  per  cent,  in  the  value  of  the  proper^  exchanged.*"  Ev- 
ideiuie  in  behalf  of  the  broker  to  show  a  custom  among  brokers  to  charge  a 
commission  to  boiAx  parties  in  sadt  cases  Is  inadmiasibleJ  If  the  broker  in  such 
a  ease  exacts  from  a  customer  a  pronxise  of  oompensatloQ  additional  to  tbat 
promised  by  the  person  employing  him  to  sell  or«xchan^  before  sending  the 
customer  to  tlie  owner,  he  cannot  recover  any  compensation  from  the  owner 
for  serTlcee*  although  a  sale  or  exchange  Is  effected  with  such  customer.^  The 
fact  that  no  loss  is  suffered  from  such  action  of  the  broker  does  not  vary  its  ef- 
fect^ the  transaction  being  against  public  policy."  But  where  each  owner,  with 
knowledge  that  the  broker  has  been  employed  1^  botii,  promises  to  pay  him 
a  commission,  such  prwnise  may  be  enforced.'"  And  when  a  middle-man 
brings  together  a  buyer  and  seller,  each  of  whom  has  agreed,  without  the 
knowledge  of  the  other,  to  pay  the  middle-man  a  commission  on  any  contract 
which  may  be  made  between  them.  In  the  making  of  which  the  middle-roan 
takes  no  part  as  the  agent  for  either,  the  conduct  of  the  middle-man  in  con- 
cealing from  each  his  agreemsat  wltb  the  other  has  been  held  not  th  be  fraud- 
ulentf  and  hence  no  defense  to  an  action  brought  by  him  ^j^nst  either  for 


*Stoiy,  Ae.  g  28;  Kucker  v.  Cauiineyer, 
1  Eap.  106;  Hinde  v.  Whiteliouse,  7  East, 
558,  fi6Q;  Kemble  v.  Atkins,  7  TauDt.  260; 
Henderson  v.  Barnewall,  1  Yoange  &  J. 
387;  Beal  v.  McKicrnan,  6  La.  407; 
Hinckley  v.  Arov,  27  Me.  962. 

>See  Wright  v.  Dannah.  2  Camp.  203; 
yarebrother  t.  Simmons,  6  Bam.  &  Aid. 
333. 

1  Meyer  v.  Hanchett,  38  Wifl.  419;  S.  0. 
43  Wis.  246. 

«  Watkins  v.Oonsall,  1  E.  D.  Smith,  6S: 
Vanderpoel  t.  Keama,  2  E.  D.  8mitli,a70 ; 
Everhart  v.  Searle,  71  Pa.  St,  256  j  Bennett 
T,  Kidder,  6Daly,  612;  Meyer  v.  Hanchett. 
39  Wis.  419;  8.  a  43  Wia.  246;  Lloyd  v. 
Colston,  6  Bush.  687;  Finnerfy  v.  Pntz,  5 
Colo.  17^  in  which  case  the  mle  is  hdd 


down  that  he  is  entitled  to  no  commis- 
aiona  from  either  party. 

68cribner  v.  Collar,  40  Mich. 375 ;  Paga- 
ley  V.  Murray,  4  E.  D.  Smith,  245 ;  Faros- 
worth  V.  Hemmer,  1  Allen,  494;  Walkor 
T.  Osgood,  98  Mass.  348;  Raisin  v.  Clark, 
41  Md.  158;  Meyer  v.  Hanchett,  48  Wia. 
246;  S.  C.  39  Wis.  419;  Lynch  v.  Fallon, 
11  K.  I.  311 ;  Rice  v.  Wood,  113  Masa.  13.3. 
See,  also,  Carman  v.  Beach,  63  N.  Y.  97. 

•  Raisin  v.  Clark,  41  Md.  158.  See,  also. 
Lynch  v.  Fallon,  supra. 

^  Fariuworth  v.  Hemmer,  1  Allen,  494. 

•  Walker  v.  Osgood,  98  Mass.  348. 
"Everhart  V.  Searle,  71  Fa.  St.  256. 

"  PugBley  V.  Murray,  4  E.  D,  Smith,  245 ; 
Rowe  V.  Stevens,  53  N.  Y.  621 :  Alexander 
V.  N.  W.  C.  University.  67  Ind.  466.  See, 
also,  liefw  T.  Hau(di^  sopta. 
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the  commission  agreeil  upon.^  Inan  action  against  the  seller,  however,  npon 
Buch  a  contract,  evidence  to  prove  a  usage  among  brokers  as  to  the  time  when 
a  commission  is  to  be  considered  earned,  was  held  inadmissible.'  An  agree- 
ment by  a  pei-son,  desiring  to  purcliase  land,  to  convey  a  part  of  it  to  the  8*■l^ 
ei  's  broker,  ciuinot  be  enforced  by  the  broker,  if  one  of  the  considerations  of  ihe 
agieemeut  was  tliat  lie  would  put  such  person  in  communication  with  tie 
seller.' 

Tested  by  the  rules  above  laid  down,  there  can  be  no  doubt  of  the  correct- 
ness of  the  principal  cjise.  M.  D.  £w£I.l. 
Chicago,  June  3,  1885, 

>  Rupp  V.  Sampson.  16  Gray,  898;  Siege!       »RTipp  T.  Sampson,  sapra. 
■V.  Gould,  "Laiif.lT?  ;  Mullen  v.Keetzleb,       »Suutli  T.  Towusend,  109  Mass.  500. 

7  Biiaii,  2.j3.    See,  alao,  Rtdfield  v.  Tegg, 
S8  N.  Y.  212. 


In  re  McVet. 
{DUlriet  Court,  D.  Galfffrnia.   April,  1885.) 

CoORTB-MAnTIAI, — JORISDICTION  OF  CtVIL  COURTS— HABEAS  COKPUS. 

Wilhin  llie  splitre  of  their  jiirisdicMoD,  the  judgments  and  sentences  of 
court^j-marLial  rtre  iia  final  and  concluaive  aa  those  of  civil  tribunals  of  last  re- 
sort, and  tliti  only  authority  of  the  civil  courts  Is  to  iDquire  whether  the  mili- 
tary nuthorities  are  proceeding  regularly  within  their  jorisdiction.  If  they 
aru*,  limy  cminot  b^^  interfered  with,  no  matter  what  errors  may  be  commiliea 
in  Uic  cxerutsc  of  iheir  lawful  jurisiliciioD. 

On  Habeas  Corpus. 

J.  II.  Dickimon,  for  petitioner. 

Lieut.  Col,  W.  Winthrop,  Dep.  Jndge  Adv.  Gen.,  for  respondent, 
Major  A.  M.  Randol,  First  artillery. 

Hoffman,  J.  The  return  to  tbe  writ  shows  that  the  petitioner  is  a 
military  convict,  imprisoned  under  the  sentence  of  a  military  court- 
martial,  regularly  convened  at  Fort  Vancouver,  Washington  Territory. 
Tbe  record  of  the  court-martial  shows  that  the  petitioner  was  tried 
for  having  deserted  on  the  thirteenth  of  April,  1877,  from  an  enlist- 
ment miide  March  12, 1877.  In  his  defense,  the  petitioner  pleaded 
that  at  tbe  time  of  his  enlistment  he  was  ii  deserter;  that  in  1875 
he  had  heen  tried  and  convicted  of  a  desertion  from  a  previous  en- 
listmeut;  tiiat  iie  had  been  sentenced  to  imprisonment  and  to  bedis- 
honoralily  discharged  from  service;  that  he  had  escaped  from  cus- 
tody witliout  receiving  a  certificate  of  discharge  and  had  subsequently 
made  the  eulistmeut,  for  desertion  from  which  he  wa.8  on  trial.  He 
therefore  claimed  tbat  under  section  1118  of  the  Bevised  Statutes, 
wliich  proiiibits  the  enlistment  of  a  "deserter,"  his  enlistment  was 
void,  and  that  he  could  not  be  held  for  the  violation  of  an  engage- 
ment prohibited  by  law.  The  court  overruled  the  plea,  and  the  peti- 
tioner was  tried,  convicted,  and  sentenced.  It  is  not  denied  that, 
within  tbe  sphere  of  their  jurisdiction,  the  judgments  and  senteucefl 
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of  courts -martial  are  as  final  and  conclusive  as  those  of  civil  tribun- 
als of  last  resort.    In  re  Bogart,  2  Sawy.  403;  Dynes  v.  Hoover,  20  , 
How.  82. 

The  only  anthority  of  the  civil  eonrts  is  "to  inqnire  whether  the 
military  authorities  are  proceeding  regularly  within  their  jarisdic- 
tion.  If  they  are,  we  cannot  interfere,  no  matter  what  errors  may 
he  committed  in  the  exercise  of  their  lawful  jurisdiction."  Per  Mr. 
Justice  Sawyer,  In  re  White,  9  Sawy.  62;  S.  C,  17  Fbd,  Bbp.  733. 
In  the  same  ease  it  is  observed : 

''It  is  not  disputed  that  a  military  court-martial  has  general  Jurisdiction  to 
try  a  party  for  the  military  offense  of  desertion.  «  *  «  This  covers  the 
whole  ground.  Jurisdiction  to  determine  whether  the  party  is  gnilty  of  the 
aflTense  necessarily  involves  the  jurisdiction  to  detenoine  wtiat  constitutes  the 
offense  under  the  statute* — ^Jurisdiction  to  construe  the  statute  and  adjudge 
what  under  tlie  statute  constitutes  a  good  defense  against  the  prosecution; 
and  to  determine  whether  or  not  the  facts  exist  which  are  claimed  to  consti- 
tute a  valid  defense." 

If,  as  is  held  by  Mr.  Justice  Sa.wyeb>  "jarisdiction  to  determine 
whether  a  party  is  guilty  of  the  offense  necessarily  involves  the  jnris- 
diotiun  to  determine  what  eonstitntes  the  offense,"  the  proceedings 
of  the  court-martial  in  the  present  case  were  within  its  jarisdiction. 

I  have  met  with  no  reported  cases  where  a  defense  such  as  now  set 
np  has  been  entertained;  still  less  where  the  sentence  of  a  court-mar- 
tial, after  disallowance  of  the  plea,  has  been  held  void  for  want  of  ju- 
risdiction. The  defense,  however,  has  heretofore  been  interposed.  In 
the  very  valuable  digest  of  opinions  of  the  judge  advocate  general  by 
Lieut.  Col.  Winthrop,  I  find  a  note  of  an  opinion  by  the  jndge  advo- 
cate general,  as  follows : 

"A  deserter  who  enlists,  and  afterwards  again'deserts,  cannot,  on  being 
brought  to  trial  for  the  second  offense,  defend  on  the  ground  that  his  enlist- 
ment was  void,  and  that  he,  therefore,  is  not  amenable  to  trial.  A  plea  or 
defense  to  this  effect  should  not  be  sustained  by  the  court." 

I  cite  this  ruling  to  show  that  the  defense  now  relied  on  has  been 
heretofore  set  up,  and  that  the  question  of  its  validity  has  appar- 
ently been  left  to  the  determination  of  the  military  tribunal. 

It  is  trae  that  In  re  Wall,  8  Fed.  Bbp.  85,  Mr.  Justice  Lowell  de- 
clines to  decide  whether  an  illegally  enlisted  minor  who  openly  leaves 
the  service,  after  formally  demanding  his  discharge,  would  be  guilty 
of  desertion;  but  he  does  not  intimate  that  if  tried  and  convicted  by 
a  eonrt-martial,  its  judgment  would  be  wholly  void  for  want  of  juris- 
diction.  By  the  forty-seventh  article  of  war  it  is  provided — 

"That  any  (^cer  or  soldier  who,  having  received  pay,  or  having  twen  duly . 
enlisted  in  the  service  of  the  United  States,  deserts  the  same,  shall,  in  time  of 
war,  suffer  death,"  etc 

It  would  seem  that  in  this  article  the  reception  of  pay  is  treated 
as  the  equivalent  of  a' due  enlistment.  In  the  case  at  bar,  the  peti' 
tioner  was,  at  the  time  of  his  desertion,  a  de  facto  soldier  of  the  United 
States.    He  had  Tolmrtftiily  assumed  the  obligations,  and  had  at- 
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tempted  to  secure  the  rights,  ot  an  enlisted  man.  To  avoid  the  eon- 
Bequences  of  his  last  crime  he  sets  up  as  a  defense  that  he  has  com- 
mitted three  previous  offenses:  (1)  A  former  desertion;  (2)  an 
escape  from  confinement  after  conviction  of  that  crime,  and  withoat 
waiting  for  a  certificate  of  dishonorable  discharge;  (3)  a  fraudulent 
re-enlistment  in  violation  of  the  law  and  under  an  assumed  name. 
It  was  not  claimed  on  the  argument  that  during  the  time  of  his  act- 
ual Bcrvice  he  could  commit  with  impunity  any  military  offense.  It 
WHS  only  contended  that  he  could  not  commit  the  offense  of  desertion. 
The  distinction  is  not  very  apparent.  It  would  seem  that  he  must 
be  regarded  either  as  a  civilian  or  a  soldier.  If  the  former,  he  was  not 
ameniible  to  the  military  law.  If  the  latter,  he  was  subject  to  that 
law  for  any  offenses  against  its  provisions.  But  the  claim  to  immu- 
nity from  punishment  for  desertion  would  even  extend  to  desertion 
by  a  sentry  from  his  post,  by  which  the  safety  of  the  army  idight  be 
comproraiyed,  or  to  desertions  in  time  of  war  in  the  face  of  the  enemy, 
and  even  to  desertions  to  the  enemy  for  the  purpose  of  conveying 
plans  of  fortifications  or  other  information  obtained  in  the  course  of 
his  service. 

It  may  be  urged  with  great  force  (1)  that  by  the  general  princi- 
ples of  law  a  man  cannot  profit  by  his  own  wrong,  still  less  by  his 
crime;  (2)  that  the  obvious  intent  of  the  statutory  provisions  prohib- 
iting the  enlistment  of  deserters  was  to  attach  an  additional  penalty 
for  a  crime,  and  not  to  confer  an  immunity  from  the  consequences 
of  its  repetition;  and  (3)  that  the  interests  and  even  the  necessities  of 
the  service  forbid  the  allowance  of  the  defense  set  up  by  the  petitioner. 
But  this  question  it  is  unnecessary,  perhaps  improper,  now  to  decide; 
for  even  if  the  ruling  of  the  court-martial  was  erroneous,  this  coart 
has  no  jurisdiction  to  correct  the  error  or  to  reverse  its  judgment. 

Petitioner  remanded. 


In  re  Boston  &  Faibhaven  Iron  Wobes,  Bankrupts. 

[Circuii  Court,  B.  Maasaehuaetts.   April  30,  1885.) 

BANKRUPxrT — Claim  for  pROFfTB  for  Inprinoement  op  Patent. 

A  claim  fur  an  ncoount  of  proflts  against  an  infringer  of  a  patent-rightis  not 
provable  against  his  estate  in  bankruptcy  uoder  Kev.  St.  i  5067. 

Appeal  in  Bankruptcy. 

Broiciie  d-  Browne,  for  petitioners. 

C.  E.  Washburn,  for  defendant. 

Colt,  J.  On  March  2,  1878,  the  Boston  &  Fairhayen  Iron  Works 
filed  a  petition  in  bankruptcy  in  the  United  States  district  court  of 
Massachusetts,  and  were  adjudged  bankrupts.    On  the  twenty-second 
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of  Mftrcb,  1880,  one  Cyril  G.  Ghild>  of  Boston,  recovered  judgment  in 
the  United  States  circuit  court  for  this  district  against  the  bankrupt 
corporation,  for  the  sum  of  $5,640.26,  and  $1,773.28,  costs  of  suit, 
npon  a  claim  for  profits  from  the  infringement  of  a  patent.  ~  On  July 
19,  1884,  the  proof  of  claim  was  duly  presented  before  the  register, 
who  refused  to  allow  the  same,  upon  the  ground  that  it  appeared  to 
be  a  claim  for  damages  for  infringement  of  a  patent-right  not  oon- 
verted  into  a  judgment,  or  otherwise  liquidated,  prior  to  the  date  of 
bankruptcy.  Subsequently,  the  district  court  held  that  the  claim  was 
provable  against  the  estate  under  section  5067  of  the  Bevised  Stat- 
utes. This  ruling  was  based  upon  the  assumption  admitted  by  coun- 
sel that  the  decree  in  the  patent  suit  was  not  for  damages  but  for  the 
profits  of  the  bankrupt  corporation,  as  an  infringer  of  the  patent.  The 
present  hearing  arises  on  an  appeal  by  the  assignees  to  this  ruling 
of  the  district  court. 

A  claim  for  damages  for  a  tort  is  not  a  claim  provable  in  bank* 
ruptcy,  .unless  liquidated  or  reduced  to  judgment,  prior  to  the  date 
of  proceedings  in  bankruptcy.  In  re  Schuchardt,  15  N.  B.  R.  161; 
Black  V.  McCleUahd,  12  N.  B.  B.  481;  in  re  Hennockaburgh,  7  N.  B. 
B.  37.  ^ 

A  claim  for  an  account  of  profits  against  an  infringer  of  a  patent- 
right  has  been  held  to  be  provable  in  bankruptcy,  on  the  ground  that 
it  is  not  a  claim  for  damages,  but  is  more  like  an  equitable  claim  for 
money  bad  and  received,  for  the  use  of  the  patentee,  the  wrong-doer 
being  a  trustee  of  the  profits  for  the  patentee.  Watson  v.  HoUldayt 
20  Ch.  Div.  780;  Re  Blandin,  1  Low.  543. 

But  this  view  has  been  disapproved  by  the  supreme  court  in  Root 
V,  Railway  Co.  105  U.  S.  189,  314,  where,  upon  careful  consideration, 
it  was  held  that  the  infringer  of  a  patent-right  was  not  a  trustee  of 
the  profits  derived  from  his  wrong  for  the  patentee;  that  to  hold 
otherwise  would,  in  effect,  extend  t^e  jurisdiction  of  equity  to  every 
case  of  tort  where  the  wrong-doer  had  realized  a  pecuniary  profit  from 
his  wrong.  The  court  decided  that  a  bill  in  equity  for  a  naked  ac- 
count of  profits  and  damages  against  an  infringer  of  a  patent  could 
not  be  sustained  upon  the  ground  that  the  infringer  was  a  trustee  for 
the  profits.  See,  also,  Child  v.  Boston  dt  Fairluiven  Iron  fFor/;<,' re- 
cently decided  by  the  supreme  court  of  Massachusetts. 

It  seems  to  us  that  the  reasoning  of  the  court  in  Root  v.  Railway 
Co.  is  decisive  of  the  question  raised  by  this  appeal.  It  follows  that 
the  claim  of  Child  was  not  a  claim  provable  against  the  estate  of  the 
bankrupts,  and  should  not  be  allowed,  and  that  the  ruling  of  the  dis- 
trict court  should  he  reversed. 
v.23F.no.l6— 66 

1 137  Ifass.  51ft 
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UNiraD  States  v.  Seauan. 
{(Xrctiit  Court,  S.  D.  New  York.  AprQ  7,  1885.) 
1.  Federal  Blbctions — Ret.  St.  f$  5511,  6514 — FaAUDULENT  Attbupt  to  Vote 

AT  EUECTIOA  FOR  REPRESENTATIVE  IN  CONOREiSa — InDICTUBNT. 

An  indictmeot  charging  a  part;  with  a  fraudulent  attempt  to  vote  in  the 
name  of  another  penon  at  an  election  for  a  Fepreseatative  in  oongreu  bad  and 
conducted  under  the  laws  of  the  state  of  Heir  York,  bj  which,  state  officers 

and  repruseiitatives  to  congress  are  voted  for  on  separate  ballots,  which  are  de- 
posited in  separate  ballot-hoxcs,  that  fails  to  allege  that  such  party  Attempted 
to  vote  for  a  representative  in  congress,  is  insufflcient. 

a.  SAUB— CONBTRDCTIOH  OF  KSV.  tix.      S^H.  5514. 

The  essence  of  the  crime  created  by  sectioo  5511  of  the  United  States  Re- 
vised Statutes  ia  an  attempt  to  vote  unlawfully  for  a  repreaontative  in  congress, 
and  not  merely  an  attempt  to  vbte  unlawfully  at  an  election  at  which  a  repre- 
sentative may  be  voted  for. 

On  Motion  in  Arrest  of  Judgment. 

Elihu  Boot,  U.  S.  Diet.  Atty.,  Bery.  B.  Foster,  Asst.  U.  S.  Dist. 
Atty.,  and  CJuirles  A.  Hess,  for  defendant. 

Wallace,  J.  The  defendant  web  tried  and  convicted  upon  an  in- 
dictment charging  him  with  a  frattddent  attempt  to  vote  in  the  name 
of  another  person  at  an  election  for  a  representative  in  congress  had 
and  conducted  under  the  laws  of  the  state  of  New  York  on  the  fourth 
day  of  November,  1884.  The  indictment  did  not  allege  that  the 
defendant  attempted  to  vote  for  a  representative  in  congress.  Nor 
did  the  evidence  upon  the  trial  show  such  an  attempt  specifically. 
State  and  local  officers  were  voted  for  at  that  election.  There  were 
seven  separate  ballots  and  separate  boxes.  Under  the  laws  of  this 
state  separate  ballots  are  required  for  representatives  in  congress 
from  those  which  contain  the  names  of  state  officers  and  local  offi- 
cers. It  appeared  by  the  evidence  that  the  defendant  presented  him- 
self at  the  polls  and  handed  to  one  of  the  inspectors  of  election  a 
ballot  or  ballots,  when  a  question  arose  as  to  his  right  to  vote  by  the 
name  which  he  gave,  and  be  was  arrested.  At  the  close  Of  the  evi- 
dence the  counsel  for  the  defendant  asked  for  an  instruction  that  the 
defendant  be  acquitted  upon  several  grounds,  and  among  them,  be- 
cause there  was  no  proof  that  he  had  attempted  to  vote  for  a  repre- 
sentative in  congress.  The  court  refused  to  give  this  instruction  to 
the  jury,  and  instructed  them  that  they  were  authorized  to  find  the 
defendant  guilty  if  they  were  satisfied  upon  the  evidence  that  he  at- 
tempted to  vote  at  the  election  under  an  assumed  name. 

The  question  is  now  made,  upon  a  motion  in  arrest  of  judgment 
and  for  a  new  trial,  whether  the  indictment  was  sufficient,  and  whether 
there  was  error  in  the  ruling  at  the  trial.  The  offense  for  which  the 
defendant  was  indicted  was  created  by  the  act  of  congress  of  May  31, 
1870,  commonly  known  as  the  enforcement  act,  and  is  now  found 
in  section  5511,  Bev.  St.,  in  the  chapter  relating  to  crimes  ac^inst 
the  elective  franchise.    The  section  declares : 
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*'If,  at  an  election  for  r^reaentative  or  delate  in  congress,  U17  peison 
knowingly  personates  uid  votes,  or  attempts  to  vote,  in  the  name  of  any  of  her 
person,  whether  living,  dead,  or  flctltfous,  or  votes  more  than  onee  at  the  same 
eiection  for  any  candidate  for  the  same  olBce,  *  *  *  M  shall  t>e  punished 
by  a  Aim  fd  not  more  than  VSOOi  or  by  imprisonment  not  more  Uuiil  three 
yearsit  or  by  both,  and  shall  pay  the  oosta  of  the  pxesecutifm.** 

Seotion  5514  declares  that  "whenever  the  laws  of  any  state  requiira 
that  tbo  name  of  a  peraou  to  be  voted  lor  as  representative  in  con- 
gress shall  be  contained  on  any  ballot  vith  the  names. of  other  per- 
sons to  be  voted  for  at  the  same  eleetion  as  state,  manioipal,  or  local 
officers,  it  shall  be  deemed  suificient  prima  facie  evidence  to  convict 
any  person  charged  with  voting  or  offering  to  vote  anlawfully  under 
the  provisions  of  this  chapter,  to  prove  ^at  the  person  so  chai^^ 
oast  or  offered  to  east  a  ballot  wherein  the  name  of  saoh  representa- 
tive might  by  law  be  printed  or  oontained."  Although  the  language 
of  seotion  5511  is  sufficiently  broad  to  authorize  a  conviction  when 
the  aceosed  has  voted  or  attempted  to  vote  in  the  name  of  another  at 
any  election  for  representative  in  oongress,  irrespective  of  the  fact 
-whether  he  voted  or  attempted  to  vote  for  saoh  reprraentative  or  not, 
it  onght  not  to  be  so  construed,  even  if  resort  could  not  be  had  to  seo- 
tion 5514  for  interpretation  of  its  meaning.  If  suoh  a  construction 
were  admissible  a  grave  doubt  would  be  suggested  whether  congress 
had  not  transgressed  its  constitutional  power  by  oreating  an  offense 
which  it  is  the  exclusive  province  of  the  state  to  create  and  punish. 

It  is  for  the  several  states  to  determine  by  their  own  laws  how  their 
own  officers  shall  be  elected,  who  may  or  may  not  vote  for  suoh  offi- 
cers, and  what  acts  of  commission  or  omission,  respecting  the  exer- 
cise of  the  elective  fsancbise  in  the  election  of  such  officers,  shall  be 
criminal.  The  only  restriction  upon  their  power  in  this  behalf  is 
found  in  that  article  of  the  coAatitntion  which  prohibits  the  state  from 
denying  or  abridging  the  rights  of  oitisens  to  vote  on  account  of  race, 
color,  or  previous  condition  of  servitude,  and  the  appropriate  legisla- 
tion of  congress  to  enforce  this  provision. 

The  power  of  congpress  to  intervene  by  legislation  respeeting  eseh 
offenses  as  the  one  for  which  the  defendant  was  tried,  is  conferred,  if 
it  has  been  conferred  at  all,  by  that  clause  of  the  constitution  which  de- 
clares that  "the  times,  places,  and  manner  of  holding  elections  for 
senators  and  representatives  shall  be  prescribed  by  each  state  by  the 
legislature  thereof ;  but  the  congress  may  at  any  time  make  or  alter 
suoh  regulations,  except  as  to  the  place  of  choosing  senators."  It 
has  been  seriously  debated  whether  the  power  to  regulate  the  "times, 
places,  and  manner  of  holding  elections"  includes  the  power  to  pre- 
scribe any  regulations  or  restrictions  upon  the  exercise  of  the  elective 
franchise  by  the  voters  of  the  states,  and  whether  any  interference  with 
the  authority  of  the  states  to  declare  who  shall  vote  or  shall  not  vote, 
and  what  penalties  shall  attach  to  unlawful  voting,  or  for  the  viola- 
tion of  their  own  laws  concerning  elections,  is.ifarranted  by  the  power 
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to  regulate  the  "manner  of  holding  elections."  It  has  been  contended 
that  the  object  of  the  provision  was  simply  to  give  to  the  natioxiaL 
govemment  the  means  to  protect  its^  from  being  crippled  by  hostile 
action' of  the  states  in  refusing  to  provide  suitable  means  for  holding 
elections  for  representatives.  The  supreme  court,  however,  have  de- 
cided otherwise  in  Ex  parte  Siebold,  100  D.  S.  371,  and  Ex  parte 
docket  Id.  399,  where  the  constitutionality  of  some  of  the  provisions 
of  the  enforcement  act  were  vindicated.  It  was  there  held  that  con- 
gress, in  the  exercise  of  its  lawful  authority,  could  make  the  violation 
of  state  laws  for  securing  the  purity  of  elections  by  state  officers  a 
federal  crime ;  but  the  court  was  careful  to  confine  its  opinion  to  the 
constitutional  validity  of  such  legislation  when  it  \fas  legitimately  ex- 
ercised to  regulate  elections  for  representatives  in  congress ;  and  Mr. 
Justice  Bbadlet,  speaking  for  the  oonrt  in  Ex  parte  Siebold,  used  the 
following  language : 

"In  what  we  have  said  it  must  be  remembered  that  we  are  dealing  only 
with  the  subject  of  elections  of  representatives  to  congress.  If,  for  its  own 
convenience,  a  state  sees  fit  to  elect  state  and  county  otUeers  at  the  same  time, 
and  in  conjunction  with  the  election  of  representatives^  congress  will  not  be 
thereby  deprived  of  the  right  to  make  regulatious  in  reference  to  the  latter. 
We  do  not  mean  to  say,  however,  that  for  any  acts  of  the  officers  of  election, 
having  exclusive  reference  to  the  election  of  state  or  county  officers,  they 
will  be  amenable  to  federal  jurisdiction;  nor  do  we  understand  that  the  en- 
actments of  congress  now  under  cousideratlon  have  any  appUeation  to  such 
acts." 

No  act  of  congress  should  be  interpreted,  unless  the  language  used 
admits  of  no  other  interpretation,  to  press  beyond  the  certain  confines 
of  constitutional  power,  (U.  S.  v.  Coombs,  12  Pet,  72;)  and  especially 
should  this  rule  be  observed  in  the  interpretation  of  a  criminal  statute 
relating  to  offenses  upon  the  border  line  of  the  national  jurisdiction. 
.  Such,  clearly,  would  be  the  character  of  the  statute  in  question  if  it 
explicitly  made  it  a  crime  to  vote  or  attempt  to  vote  under  an  assumed 
name  for  a  state  or  county  officer  at  any  election  for  a  representative 
in  congress.  Such  a  statute  would  not  only  be  of  doubtful  eonstiiii- 
tionality,  but  no  doubt  is  entertained  that  it  would  be  plainly  nncon- 
stitntional,  unless  the  act  made  cruninal  eould  itt  some  way  affect  the 
election  of  a  representative,  as  it  might  in  those  states  whdre  ballots 
for  the  state  or  local  officers  contain  also  the  name  of  the  candidate 
for  representative. 

.  Aside  from  these  general  oonsiderations,  a  clear  exposition  of  the 
meaning  of  the  section  is  furnished  by  section  5614.  7hat  section 
can  have  no  application  if  it  is  unnecessary  to  prove,  upon  the  trial 
of  an  indictment  under  section  5511,  that  the  accused  voted  or  at- 
tempted to  vote  for  a  representative  in  congress.  It  demonstrates 
the  intention  of  congress  to  iegisUte  only  to  the  extent  required  to 
secure  an  honest  and  nnvitiated  election  of  representatives,  and  in 
this  behalf  not  to  make  any  act  penal  which  does  not  neoeasarily  mil- 
itate against  this  object. 
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Beading  both  seotions  together  it  seems  plain  that  the  essence  of 
the  crime  created  by  section  6511  is  an  attempt  to  vote  unlawfully 
for  a  representative  in  congress,  not  an  attempt  to  vote  unlawfully  at 
an  election  at  which  a  representative  may  be  voted  for.  The  indict- 
ment should  therefore  have  charged  that  such  an  attempt  was  made 
by  the  defendant. 

As  there  was  no  such  averment,  the  defendant  was  improperly  con- 
victed. 

Benedict,  J.  I  am  of  the  opinion  that  the  defendant  is  entitled 
to  a  new  trial,  for  the  reason  that  at  the  trial  it  was  conceded  by  the 
district  attorney  that  the  indictment  did  not  aver  an  attempt  to  vote 
for  representative  in  congress.  The  charge  to  the  jury,  to  which  no 
exception  was  taken,  shows  that  the  case  was  tried  upon  this  under- 
standing. If  it  had  been  submitted  to  the  jury  to  say  whether  the 
evidence  satisfied  them  that  the  accused  attempted  to  vote  for  repre- 
sentative in  congress,  and  the  jury  upon  such  a  charge  had  found  the 
accused  guilty,  I  incHne  to  think  the  indictment  sufficient  after  ver- 
dict to  authorize  judgment.  The  imperfect  averment  of  the  indict- 
ment would  have  been  cured  by  such  a  verdict.  But  the  verdict,  taken 
in  connection  with  the  charge,  renders  it  plain  that  the  jury  did  not 
by  their  verdict  necessarily  find  the  accused  guilty  of  having  attempted 
to  vote  for  a  representative  in  congress.  The  absence  of  such  a  find- 
ing entitles  the  accused  to  a  new  trial. 

Bbown,  J.  The  defendant,  in  my  judgment,  could  not  be  lawfully 
convicted  unless  the  jury  found  that  he  attempted  to  vote  for  a  rep- 
resentative in  congress.  Upon  the  evidence  and  proper  instructions, 
the  jury  might  possibly  have  found  that  he  did  attempt  to  vote  for  a 
representative  in  congress.  Had  they  been  instructed  they  must  find 
such  an  attempt  or  acquit  the  defendant,  the  imperfect  averment  in 
the  indictment  would,  I  am  inclined  to  think,  have  been  cured  by  a 
general  verdict  of  guilty.  But  the  instructions  given,  and  the  dis- 
claimer by  the  district  attorney  at  the  close  of  the  trial,  in  effect  com- 
pletely withdrew  this  question  from  consideration  of  the  jury.  The 
verdict  of  guilty  does  not,  therefore,  import  a  finding  that  the  defend- 
ant attempted  to  vote  for  a  representative  in  congress ;  and  upon  this 
ground  alone,  and  without  expressing  any  opinion  on  the  other  top- 
ics considered  in  the  opinion  of  the  circuit  judge,  I  think  a  new  trial 
should  be  ordered. 
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Fabeeb,  Trustee,  v.  Montpelebb  Gabbiaob  Go. 

[Uireuit  Court,  D.  Vermont.   May  19,  1886.) 

PaTKKTS  fob  l3rTEITTION8 — BABT-CARRTAGB  ToP — iTTFRINaEMEITT. 

Re-isaued  patent  No.  10,363,  granted  August  7,  1865,  to  Horatio  G.  Parker, 
trustee,  for  an  improved  baby-car'iajSo  top,  AM  valid,  and  iuhiDgad  b/tJie  de- 
vice used  by  defendant;  folfowing  Parker  v.  UtoVf  23  Feu.  Kbf.  263. 

In  Equity. 

William  C.  Strawhridge,  for  plaintiff. 
Hiram  A.  Htue,  for  defendant. 

Wheeleb,  J.  This  cause  has  been  heard  on  a  motion  for  a  prelim- 
inary injunction  to  restrain  an  alleged  infringement  of  reissued  let- 
ters patent  No.  10,363,  granted  August  7,  1883,  to  the  plaintiff  for 
an  improvement  in  children's  carriages.  The  same  patent  with  an- 
other which  expired  February  11,  1885,  was  before  the  circuit  court 
for  the  district  of  Massachusetts,  upon  a  former  reissue,  in  Richard- 
son v.  Noyes,  10  0.  G.  507,  S.  C.  2  Bann.  &  A.  398;  and  in  its  present 
form  was  before  the  circuit  court  for  the  district  of  Connecticut  in 
Parker  t.  Stow,  23  Fbd.  Bef.  252.  In  the  former  case  the  plaintiff 
obtained  a  decree  principally,  apparently,  upon  the  patent  which  has 
now  expired;  the  court  remarking  (Lowell,  J.)  that  Richardson's  pat- 
ent, which  was  the  one  now  in  question,  "must  be  restricted  to  the 
particular  devices  there  specially  described."  The  defendant  relies 
upon  this  remark,  and  claims  that  the  patent  so  restricted  would  not 
corer  the  alleged  infringement,  which  is  precisely  the  same  as  that  ad- 
judged to  be  an  infringment  in  Parker  v.  Stotc.  The  case  of  Rich- 
ardson  v.  Noyes  does  not  appear  to  have  been  before  the  court  in 
Parker  v.  Stow;  but  if  it  had  been,  there  is  not  so  much  discrepancy 
between  them -as  to  make  it  probable  that  the  decision  in  the  latter 
case  would  have  been  any  different.  The  patent  in  the  latter  case 
appears  to  have  been  held  valid  for  the  particular  devices  for  chang- 
ing the  position  of  the  top  of  the  carriage  relatively  to  the  child's 
head,  rather  than  for  a  broad  invention  of  a  movable  top  for  such  a 
carriage.  The  devices  of  that  defendant  and  this,  vary  from  those 
particularly  described  in  the  patent  only  in  the  mode  of  fastening  in 
position  and  in  the  place  of  the  joint,  and  in  each  of  these  respects 
each  appears  to  be  an  equivalent  of  the  other,  as  appears  to  have  been 
held  in  that  case.  The  authority  of  that  case  is  not  weakened  by  the 
other  case,  and  as  it  covers  this  case,  both  as  to  validity  of  the  patent 
and  infringement,  the  plaintiff  appears  to  be  entitled  to  a  preliminary 
injunction  as  prayed  for. 

Motion  granted. 


I 
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SoHsiDLBB  V.  Tnsmr  and  others. 
{(Nreutt  Votai,  W.  D,  PenMifimama,  lAa.j  13, 188S.) 

1.  Patents  roB  Iitventions— Noteltt. 

There  is  nothing  patentable  tn  the  applicalion  to  a  hnrizontal  ateam-engine 
and  boiler  of  old  devices  in  th«  precise  comblnattona  In  which  thcv  had  pre< 
viously  existed  in  steam-engines  with  vertical  boilers,  tlie  rwolt  obtained  being 
the  same  in  character  with  the  original  result. 

2.  Same— Patent  No.  269,329, 

•  Letters  patent  Xo.  269,329,  granted  December  19, 1882,  to  Relnhard  Scheidler, 
relating  to  a  combined  bed-plate  and  heater  for  portable  steam-engines  wltli 
horizontal  boilers^  luld  to  be  invalid  for  want  of  novelty. 

In  Equity. 

AX.  D.  Jc  L.  L.  Leggett,  for  compIaiDani. 
Bakewell  tit  Kerr,  for  respondents, 

AcHESON,  J.  The  bill  charges  the  defendants  with  the  infringe- 
ment of  letters  patent  No.  2Q9,Z2^,  granted  to  the  complainant  De- 
cember 19,  1882,  upon  an  application  filed  October  7,  1882.  The 
complainant's  invention  relates  to  a  combined  bed-plate  and  heater 
for  portable  steam-engines  with  horizontal  boilers.  It  is  formed  hol- 
low, and  contains  pipes  through  which  the  feed-water  is  supplied  to 
the  boiler,  and  is  nearly  triangular  in  crosB-section,  the  top  and  outer 
aides  being  in  planes  at  right  angles  to  each  other,  while  the  under 
or  bypothenuse  side  is  made  concave  or  concentric  irith  the  shell  of 
the  boiler  to  "fit  closely"  thereto.  The  brackdt  or  pilLow-block,  which 
supports  the  main  shaft  of  the  engine,  is  cast  in  a  single  piece  with 
the  heater,  and  is  vertically  divided  through  the  center  of  the  bear, 
ing-box ;  the  cap  being  secured  to  the  pillow-block  by  horizontal  bolts, 
and  being  supported  at  the  lower  end  by  a  seat  formed  on  the  top  of 
the  heater. 

The  patent  has  four  claims,  each  purporting  to  be  for  a  combina- ' 

tion  of  devices.    The  first  claim  is  as  follows : 

"(1)  In  combination  with  a  horizontal  boiler  for  portable  steam-engines,  a 
combined  bed-plate  and  heater,  the  pillow-btocic  or  support  for  the  t)earing  of 
the  main  sbaft  of  which  Is  cast  in  a  single  piece  therewith,  and  having  a 
vertical  division  through  the  center  of  the  box-opening,  substantially  aa  set 
forth." 

The  second  claim  is  the  same  as  the  first,  with  the  addition,  as 
part  of  the  combination,  of  the  bolts  which  secure  the  cap  to  the 
pillow-block,  "extending  horizontally  into  or  through  the  same."  The 
third  claim  reads  thus : 

"(3)  In  combination  with  a  horizontal  boiler  for  portable  steam-erigines,  a 
combined  bed-plate  and  heater,  extending  lengthwise  and  secured  to  sfUd 
Iwiler,  of  triangular  or  nearly  triangular  crosa-section,  having  the  side  thereof 
contacting  with  the  boiler-shell,  curved  or  concentric  therewith,  to  allow  it 
to  lie  with  its  Hurface  on  the  holler  throughout  its  whole  extent,  wlierebv  all 
the  heat  possible  may  be  conducted  from  the  boiler  to  the  heater,  in  addition 
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to  that  produced  from  the  exbauat  steam,  as  and  for  the  purpose  hereinLefore 

set  forth." 

The  fourth  claim  covers  the  seat  for  the  support  of  the  cap  in 
combination  with  "a  combined  bed-plate  and  heater  for  portable 
steam-engines,  having  its  pillow-block  oast  integral  therewith,  as  de- 
scribed." 

The  engine  which  is  alleged  to  infringe  this  patent  was  built  by 
John  H.  McNamar,  a  manufacturer  of  engines,  etc..  at  Newark,  Ohio, 
in  the  summer  of  1882,  and  was  by  him  sold  and  delivered  to  one  of 
the  defendants  on  or  about  the  first  of  August  of  the  same  year. 
This  engine,  it  is  admitted,  embodies  the  devices  and  combinations 
covered  by  the  first  two  claims  of  the  patent,  but  infringement  of  the 
other  claims  is  denied.  Whether  or  not  there  is  infringement  in  fact 
of  the  third  claim  depends  upon  the  proper  construction  thereof.  It 
calls  for  a  combmed  bed-plate  and  beater,  having  the  concave  side 
thereof  "contacting  with"  the  boiler  shell,  curved  or  concentric  there- 
with, **to  allow  it  to  lie  with  its  surface  on  the  boiler  throughout 
its  whole  extent."  In  the  same  connection  the  specification  uses  the 
terms  "to  fit  closely."  It  also  mentions  a  disadvantage  from  "buck- 
ling," often  resulting  "when  a  apace  is  left  betweeu  the  heater  and 
the  boiler;"  and  one  of  the  objects  of  the  invention  is  declared  to  be, 
"by  bolting  the  bed-plate  and  heater  with  its  curved  and  most  widely 
extended  side  in  direct  contact  with  the  boiler  and  fire-box,  to  obtain 
therefrom  all  the  heat  possible."  Now  the  prior  state  of  the  art,  uu- 
doubtedly,  was  such  tbat  this  claim  must  be  confined  within  very 
strict  limits,  and  hence  the  defendants  with  much  reason  contend 
that  it  must  be  held  to  exclude  any  sensible  intervening  space  be- 
tween the  curved  side  of  the  bed-plate  and  the  boiler-shell.  Thus 
construed,  the  defendant's  engine  does  not  infringe,  for  therein  the 
combined  bed-plate  and  heater  and  the  boiler-shell  do  not  touch  each 
other,  but  are  separated  by  a  clearly  perceptible  space,  open,  and,  ac- 
cording to  expert  testimony,  in  extent  sufficient  materially  to  inter- 
fere with  the  transmission  of  heat  from  the  boiler  to  the  heater.  The 
agreed  distances,  indeed,  between  the  hypothenuse  side  of  the  bed- 
plate and  the  sheets  of  the  boiler-shell  are  but  one-half  of  an  inch 
and  forty-one  sixty-fourths  of  an  inch,  and  between  the  same  side  of 
the  bed-plate  and  the  top  of  the  rivet  heads,  one  quarter  of  an  inch 
and  nine  sixty-fourths  of  an  inch.  These  distances  do  strike  one  as 
unimportant,  and  they  ought,  perhaps,  to  be  so  held.  At  any  rate, 
in  the  further  consideration  of  this  case,  it  will  be  treated  upon  the 
theory  that  if  the  third  claim  is  valid,  infringement  thereof  is  shown. 

Touching  the  fourth  claim  of  the  patent,  I  need  only  say  that,  dis- 
carding any  doubt  arising  upon  the  evidence  as  to  whether  the  cap 
of  the  defendant's  pillow-block  is  seated  upon  the  heater,  I  will  assume 
the  fact  of  infringement. 

This  brings  ns  to  a  consideration  of  the  merits  of  the  patent,  and 
at  the  outset  it  must  be  said  that  the  patent  is  extremely  narrow  at 
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the  best.  All  the  elaims-^tbe  first  three  in  express  terms  and  the 
fourth  by  implication — are  limited  to  portable  steam^enji^nes  having 
horizontal  boilers.  Hence,  all  the  combinations  are  open  to  free 
public  use  when  applied  to  vertical  boilers.  Now,  it  is  well  known 
and  in  proof  that  portable  steam-engines  with  vertical  and  horizontal 
boilers  have  long  been  in  common  use  for  the  same  general  purposes. 
Again,  under  the  evidence  it  is,  beyond  disputation,  olear  that  all  the 
devices  entering  as  elements  into  the  several  combinations  were  old 
at  the  date  of  the  alleged  invention.  They  had  all  been  previously  used 
on  portable  steam-engines.  The  specification  here  admits  that  a  com- 
bined bed-plate  and  heater  for  steam-engines  was  not  new,  and  that  the 
method  of  heating  it  by  exhaust  steam  was  also  old.  Bat  the  uncon- 
tradicted evidence  goes  far  beyond  this  admission,  and  conclusively 
establishes  that  long  prior  to  the  alleged  invention  portable  steam- 
engines  with  horizontal  boilers  were  provided  with  combined  bed- 
plates and  heaters,  laid  lengthwise  upon  the  boiler  and  closely  fitted 
thereto,  of  various  shapes,  in  oross-sectionf — oval,  octangular,  tri- 
angular, etc., — the  pillow-block  being  sometimes  bolted  to  the  heater 
and  sometimes  cast  integral  therewith.  Now,  if  the  evidence  stopped 
right  there,  it  might  Well  be  doubted  whether,  in  the  undeniable  prior 
state  of  the  art,  the  complainant's  patent  discloses  anything  more 
than  the  exercise  of  mere  mechanical  skill.  Atlantie  Works  v.  Brady, 
107  U.  S.  102;  S.  C.  2  Sup.  Ct.  Bep.  225;  Pkillipa  v.  City  of  De- 
troit, 111  U.  S.  604;  S.  C.  4  Sup.  Ct.  Rep.  580. 

But  the  defendants  have  furnished  specific  proofs  of  anticipation, 
and  they  are  unusually  full.  And,  first,  let  us  take  an  instance  of  a 
vertical  engine.  Such  engines  were  built  as  early  as  18T7,  and  since, 
by  G.  Aultman  &  Co.,  of  Canton,  Ohio.  The  proofs  in  respect  thereto 
are  complete,  and  include  as  an  exhibit  the  bed-plate  and  heater  taken 
from  one  of  these  engines  which  was  sold  in  1879.  The  Aultman  was 
a  portable  steam-engine  with  a  vertical  boiler,  and  it  had  a  com'bined 
bed-plate  and  heater,  of  triangular  shape  in  cross- section,  placed 
lengthwise  upon  the  boiler  and  fitted  closely  thereto.  The  side  of  the 
bed-plate  next  the  boiler  was  concentric  therewith.  The  pillow-block 
was  cast  in  a  single  piece  with  the  bed-plate  and  heater,  and  it  was 
divided  through  the  center  of  the  box-opening  at  right  angles  to  the 
length  of  the  heater,  and  the  cap  was  secured  to  tbe  pillow-block  by 
bolts  extending  longitudinally.  The  above-mentioned  exhibit  also 
shows  a  lip  overlapping  the  outer  end  of  the  cap  of  the  pillow-block, 
and  a  bearing  for  the  inner  end  of  the  cap  formed  by  the  projecting 
end  of  the  bed-plate.  This  identical  form  of  combined  bed-plate  and 
heater  is  capable  of  nse  on  horizontal  boilers,  and,  in  fact,  C.  Ault- 
man &  Co.  have  recently  bo  applied  it.  True,  some  of  the  complain- 
ant's witnesses  state  that  to  make  it  safe  and  practicable  for  a  hor- 
izontal boiler  the  bottom-rest  for  the  cap  should  be  increased;  but  if 
this  be  conceded,  the  object  could  be  effected  by  the  mere  elongation 
or  extension  of  the  bed-plate, — a  change  within  tbe  grasp  of  the  lowest 
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grade  of  meobanioal  skill.  At  the  utmost,  then,  all  that  the  complain- 
ant did  was  to  apply  to  a  horizontal  engine  and  boiler  old  devices  in 
the  precise  combinations  in  which  they  had  previously  existed  in  en- 
gines with  vertical  boilers;  the  result  obtained  by  the  new  application 
being  the  same  in  eharaoter  as  the  original  resnlt.  That  therein 
there  was  nothing  patentable,  may  be  confidently  affirmed  upon  the 
authority  of  the  oases  of  Pennsylvania  R.  Co.  y.  Locomotive  Truck  Co. 
110  U.  S.  490;  S.  C.  4  Sup.  Ct.  Bep.  220;  and  Blake  v.  City  and 
County  of  San  Francitco,  31  0.  G.  380;  S.  C.  5  Sup.  Ct.  fiep.  692. 

But  the  evidenoe  is  eonTincing  that  the  complainant  was  not,  in 
fact,  the  first  to  apply  these  devices  and  combinations  to  horizontal 
boilers.  For  example,  it  appears  that  portable  steam-engines  with 
horizontal  boilers,  manufactured  and  sold  by  George  B.  Stevenson 
between  the  years  1873  and  1880,  had  the  pillow-block  cast  in  one 
piece  with  the  combined  bed-plate  and  heater,  with  a  vertical  divis- 
ion through  the  box-opening,  and  with  a  seat  for  supporting  the 
lower  end  of  the  cap  of  the  pillow-block,  to  prevent  downward  move- 
ment ;  the  bolts  which  secured  the  cap  to  the  box  running  horizon- 
tally, or  in  a  line  with  the  bed-plate.  By  indisputable  evidence  it  is 
shown  that  the  Stevenson  engine  embodied  all  that  is  embraced  in  the 
first,  second,  and  fourth  claims  of  the  complsinant's  patent.  Further- 
more, in  that  engine  the  combined  bed-plate  and  heater  was  laid 
lengthwise  upon  the  boiler  in  close  proximity  therewith,  and  the  proof 
is  quite  satisfactory  that  in  several  instances,  at  least,  prior  to  1880, 
it  was  triangular  in  cross- section. 

Again,  the  Thomas  engine,  a  portable  steam-engine  with  a  hori- 
zontal boiler  which  was  mannfactured  and  sold  as  early  as  1876, 
deserves  special  mention.  It  had  a  combined  bed-plate  and  heater 
extending  lengthwise  on  the  boiler  and  bolted  thereto,  of  nearly  tri- 
angular shape  in  cross-section,  and  the  side  thereof  next  the  boiler 
was  carved  or  cdneentrio  therewith.  The  bed-plate  was  fitted  origi- 
nally close  to  the  boiler,  but,  as  afterwards  made,  was  bolted  about  a 
quarter  or  three-eighths  of  an  inch  from  the  boiler.  This  engine  had 
the  pillow-block  bolted  to  the  heater  and  divided  horizontally,  but  it 
completely  antioipated  the  third  claim  of  the  patent,  especially  as 
that  claim  has  been  construed  for  the  purposes  of  this  case. 

There  is  much  other  evidenoe  of  prior  knowledge  and  use,  but  it 
would  subserve  no  good  end  to  extend  this  opinion  by  a  particular 
reference  thereto.  Suffice  it  to  say  that  in  my  judgment  the  defense 
of  want  of  novelty  is  folly  made  out.  And,  having  reached  this  con- 
clusion, I  deem  it  unnecessary  to  consider  the  further  defense  that 
has  been  insisted  on,  restmg  on  the  alleged  invalidity  of  the  patent  on 
the  ground,  as  is  claimed,  that  it  is  for  mere  aggregations  of  old 
devices.  > 

Let  a  decree  be  drawn  dismissing  the  complainant's  bill^  with  costs. 
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{Oireuit  Owri,  IT.  2).  JTms  Tctrk.   March  20,  1885.) 

1.  Patehtb  tor  Invbntions— Novblty— Patkht  No.  68,426. 

Claiflu  2  and  12  of  patent  No.  68,426  granted  to  Hiram  B.  Srerest,  on  Sep* 
tember  3,  1867,  for  an  improTamoit  in  apparabu  for  diatUling  petroleum,  hM 
Toid  for  want  of  norelty. 

2.  Bams— DiflCLAimt. 

After  the  term  of  a  patent  has  expired,  it  ia  too  late  to  file  a  disclaimer. 

In  Equity. 

Wallace,  J.  For  the  reasons  stated  orally  at  the  hearing  of  this 
canse  the  second  and  twelfth  claims  of  the  patent  in  suit  (No.  68,426, 
granted  September  3, 1S67,  to  Hiram  B.  Everest,  assigned  to  com- 
plainaat)  are  ulearly  void  for  want  of  novelty.  Inasmueh  as  no  dis- 
claimer has  been  filed,  it  is  unnecessary  to  consider  the  validity  of 
the  other  claims.  After  the  term  of  a  patent  has  expired  it  is  too  late 
to  file  a  disclaimer.  The  suit  cannot  therefore  be  maintained,  and 
the  bill  is  dlBmissed. 


Gaob  v.  KELLooa  and  another. 
{dreuit  Court,  N.  D.  Xfew  York.   Hay  29,  1865.) 

1.  Patents  foe  Inventions — CtAiM  for  Machine  and  Prooesb  for  Usino  It. 

There  cannot  be  In  ihe  same  patent  a  claim  for  a  machine  and  a  claim  for 
the  process  of  using  that  machine.. 

2.  Baue— Reissue  Void— Gnlarqbhent  or  Claims. 

Rciasncd  letters  patent  No.  8,615,  dated  March  1, 1879,  and  granted  to  William 
B.  Fisher  for  an  improrement  in  seed-steaming  apparatus,  expand  the  claims 
in  the  original  patent,  and  are  void. 

3.  SAUB— iNFRINOElfENT, 

Keissue  No.  8,615  compared  with  defendants*  machine  which  is  uied  to 
moisten  meal,  and  not  to  dry  orcleui  the  seed  for  storage  or  shipping,  and  held 

not  infringed. 

John  Dane,  Jr.,  for  complainant. 
John  W.  Munday,  tor  defendants. 

CoxE,  J.  The  complainant,  as  assignee,  seeks  by  bill  in  equity  to 
restrain  the  infringement  of  reissued  letters  patent  No.  8,615,  dated 
March  11,  1879,  and  granted  to  William  B.  Fisher  for  an  "Improve- 
ment in  methods  and  apparatus  for  treating  seeds."  The  applica- 
tion for  the  reissue  was  filed  February  19,  1878.  The  original  pat- 
ent, No.  129,018,  is  dated  July  16,  1872,  and  is  for  an  "Improve- 
ment in  seed-steaming  apparatus."  The  defendants  contend,  among 
other  defenses,  that  the  reissue  is  void,  its  claims  having  been  ex- 
panded after  a  delay  of  five  years  and  seven  months.    The  claims 
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are  placed  below  side  by  side.  The  italics  in  each  show  the  matter 
not  found  in  the  othei. 


Original. 

1.  The  combination  of  t7u  Copper, 
ff,  perforated  cotUeal  steam-cofj,  B, 
Jacket,  O,  afu^^  and  to  toting  arms, 
C  C,  carrying  scrapers,  E  B,  cofuti' 
tuting  an  improved  apparatus  for 
treating  oily  seeds,  as  and  for  the 
purpose  herein  set  forth. 

2.  The  improved  method  of  dean- 
ing  and  drying  oleaginous  seed  by 
feeding  the  same  over  ths  inclitied 
gwfaee  of  a  perforated  conical  steam- 
ooilt  substantlaUj  in  the  manner  de- 
Krtbed. 


1.  The  herein  described  method  of 
treating  seed*  consiating  in  aUowing 
it  to  fi&to  downward  arovmd  a  central 
perforated  steam  reservoir,  and  forc- 
ing jets  of  steam  from  said  reservoir 
outward  through  the  mass  of  seed, 
theflou)  of  said  seed  being  regulated 
by  stirrerSf  substantially  as  set  forth. 

2.  The  combination,  with  a  seed 
receptacle  provided  with  a  perforated 
steaming  device,  arranged  within  or 
below  the  material  operated  upon,  of 
devices  for  stirring  ttt  contents  at 
will,  said  devices  operating  t^on  a 
platform,  mbstantially9AKaA.tcaX!tt» 
purposes  set  forth. 

3.  In  combinatUm  with  a  seed  r«- 
ceptadefor  holding  Vie  seed  while  be- 
ing steamed,  means  for  directing  t?te 
steam 'intosaid  seed,and  horizontallg 
rotating  Uirrers  adapted  to  regulate 
the'Jlow  of  said  se&i,  substantially  as 
set  forth. 

4.  An  apparatus  for  treating  ols' 
aginous  seed  by  steam,  consisting  of  a 
reoeptacle  adapted  to  receive  and  re- 
tain the  seed  at  toill,  a  steaming  de- 
vice adapted  to  be  surrounded  by  said 
seed  arid  eject  steam  in  different  di- 
rections outwardly  from  within  the 
mass,  and  rotating  stirrers,  substan- 
tially as  described,  whereby  said  seed 
may  be  thoroughly  permeated  by  said 
9team,  substantially  as  and  for  the 
purposes  set  forth. 


The  first  claim  of  the  orig^al,  which  is  for  the  apparatus,  contains 

the  following  elements:  First,  the  "hopper;"  second,  tbe  ''perforated 
conical  steam-ooil;"  third,  tbe  "jacket;"  fourth,  the  "shaft ;"  fiftK  the 
"rotating  arms;"  sixth,  the  "scraperB;"  and,  seventh,  (construing  the 
patent  liberally,)  the  "bed,"  "base,"  or  "table."  For  this  claim  the 
reissue  substitutes  three  indefinite  and  nebulous  claims, — the  second, 
third,  and  fourth, — each  enlarging  and  expanding  the  scope  of  the 
original.  In  the  second  claim  the  "hopper,"  "perforated  conical 
steam-coil,"  "jacket,"  "rotating  arms,"  "scrapers,"  and  "table"  are  all 
discarded,  and  in  their  places  appear  "a  perforated  steaming  device," 
"a  seed  receptfSBle,"  and  "devices  for  stirring  its  contents  at  will,  said 
devices  operating  upon  a  platform."  It  will  be  observed  that  as  these 
devices  stir  the  contents  of  the  seed  receptacle  they  must  necessarily 
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be  80  located  thai  they  can  perform  this  fuaction.  In  the  dialing 
they  are  placed  ontaide  of  and  below  the  hopper.  In  the  original 
they  axe  not  deaoribed  as  doing  the  vork  of  stirterB. 

The  third  claim  is  even  more  Bleeping  in  its  terms.  It  deals  with 
a  combination  having  three  elements:  A  "seed  receptacle  for  hold-' 
ing  the  seed  while  being  steamed,"  "means  for  directing  the  steam 
into  said  seed/'  and  "hon^ontally  rotating  stirrers  adapted  to  regu- 
late the  flow  of  said  eeed." 

The  fourth  claim  is  hardly  less  ambignons.  It  is  for  a  "receptacle 
adapted  to  receive  and  retain  the  seed  at  wUl;"  "a  steaming  device, 
adapted  to  be  surroonded  by  said  seed,  and  eject  steam  in  different 
directions,  outwardly, from  within  the  mass;"  and  "rotating  stirrers." 

In  the  so-called  "prooess  claim"  the  method  of  "cleaning  and  dry- 
ing oleaginous  seed"  becomes  in  the  reissue  a  method  of  "treating 
seed."  A  manufacturer,  therefore,  who,  like  the  defendants,  is  en- 
gaged in  moistening  linseed  meal  for  the  press  is  as  much  within  this 
claim  as  one  engaged  in  drying  or  cleaning. 

The  only  attempt,  either  in  the  testimony  or  the  brief,  to  defend 
the  patent  from  the  attack  based  npon  the  expansion  of  the  claims, 
has  reference  to  this  first  claim  of  the  reissue.  The  attention  of  the 
complainant's  expert  witness  was  called  to  it,  and  he  expressed  the 
opinion  that  it  is  not  broader,  but  narrower,  than  the  original,  for  the 
reason  that  it  is  limited  by  the  use  of  the  words,  "the  fiow  of  said 
seed  being  regulated  by  stiirers."  His  silence  with  reference  to 
the  other  claims  is  snggestive.  Bven  if  this  theory  of  the  witness 
were  correct,  it  would  still  be  for  a  different  invention.  But  is  it  cor- 
rect ?  The  patentee  himself  evidently  understands  that  this  claim  is 
only  for  the  process  of  treating  seed  by  the  apparatus,  and  the  whole 
thereof,  described  in  the  patent.    He  says: 

"I  do  not  wish  to  be  understood  as  claiming,  broadly,  ttie  art  of  treating 
seed  by  steam;  neither  do  I  wish  to  be  understood  as  claiming,  broadl;,  all 
mechanism  with  which  steam  m&y  be  used  for  treating  oleaginous  seed,  irre- 
spective of  the  construction,  arrangement,  and  operation  of  the  aame,  as  I  am 
aware  that  steam  has  been  employed  heretofore  for  the  purpose  of  treating 
seed." 

In  the  original  and  in  the  reissue  he  seeks  to  secure  the  method  of 
using  the  apparatus  described  in  each  respectively.  The  difficulty  is 
that  in  the  original  the  description  is  narrow  and  specific,  in  the  re- 
iesae  it  is  broad  and  general. 

It  is  quite  evident  that  no  one  woold  infringe  the  original  who  did 
not  use  a  perforated  conical  steam-coil,  or  its  equivalent,  which,  in 
the  description,  the  drawing,  and  the  claims,  is  made  an  element, 
and  an  essential  element,  of  the  invention.  It  is  equally  clear  that 
when  the  inventor,  in  the  reissue,  speaks,  for  instance,  of  "means  for 
directing  steam  into  said  seed,"  be  uses  language  broader  and  more 
generic  in  its  scope  and  meaning  than  is  used  in  the  original.  A 
mechanism  might' infringe  the  claims  of  the  reissue,  and  be  entirely 
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outside  of  tbe  claims  of  the  original.  For  a  "perforated  steaming 
device/'  "a  central  perforated  fiteam  reaerToir,"  etc.,  many  eqoiva- 
lentB  suggest  themBelves,  which  would  not  oeonpy  sneh  a  raation  to 

a  "steam-coil."  In  short,  for  the  apt  terms  and  perspicuous  etate- 
ment  contained  hoth  in  the  description  and  the  claims  of  the  original 
patent,  obscure  and  general  language  has  been  substituted.  In  no 
case  has  a  word  of  a  more  limited  meaning  been  employed,  but  in  al' 
most  every  instance  the  reverse  is  true.  In  studying  tbe  reissue  the 
conviction  is  forced  upon  the  mind  that  the  inventor  had  before  him 
bis  own  and  other  machines,  when  drawing  its  specification,  and  that 
he  endeavored  to  cover  them  all  by  an  ingenious  and  clever  use  of 
words.  Had  the  decision  inMiller  v.  Bnua  Co.  104  U.  S.  350,  been 
announced  at  that  time  it  is  safe  to  assume  that  so  venturesome  an 
undertaking  would  not  have  been  attempted.  The  language  of  Coon 
V.  IVUson,  30  0.  G.  889,  S.  C.  5  Sup.  Ct.  Rep.  587,  is  applicable. 
The  court  say: 

*'In  the  present  case,  there  was  no  mistake  in  the  wording  of  the  claim  of 
the  originul  patent.  Tbe  description  warranted  no  other  ciaira.  It  did  not 
warrant  any  claim  covering  bands  not  short  or  sectional.  The  description 
had  to  be  clianged  in  the  reissue,  to  warrant  the  new  claims  in  the  reissue. 
The  description  in  the  reissue  is  not  a  mure  cle;ir  and  satisfactory  statement 
of  what  is  described  in  the  original  patent,  but  is  a  description  of  a  difterent 
thing,  so  ingeniously  worded  as  to  cover  coHara  with  contiiumuB  long  bands, 
and  which  have  no  short  or  sectional  bands." 

The  conclusion  is  therefore  reached  that  the  reissue  is  void  under 
the  doctrine  so  often  announced  by  the  supreme  court,  and  which  has 
been  reaffirmed  as  lately  as  May  4,  1885,  in  IVollenaak  y.  Reiher,  6 
Sup.  Ct.  Kep.  1132. 

But  irrespective  of  these  considerations  the  inquiry  is  suggested, 
with  reference  to  the  first  claim  of  the  reissue,  can  there  be  in  the 
same  patent  a  claim  for  a  machine  and  a  claim  for  the  process  of  using 
that  machine?  1  have  reached  the  conclusion  that  there  cannot  be, 
with  some  hesitation,  for  the  reason  that  the  question  has  not  been 
argued  by  counsel,  and  yet  I  am  unable  to  understand  how  the  com- 
plainant can  avoid  the  rule  enunciated  in  the  following  oases :  Mac- 
Kay  V.  Jackman,  12  Fed.  Rbp.  616;  Brainard  v.  Gramme,  Id.  621; 
Go8$  V.  Cameron,  14  Fed.  Rep.  576;  Hatch  v,  MoffiXt,  15  Fbd,  Rbp. 
252;  AVio  V.  Warren,  220.G.587;  Corning  v.  Burden,  15  How.  253. 

But,  in  any  view,  the  defendants  do  not  infringe.  Their  machine 
is  used  to  moisten  meal,  not  to  dry  or  clean  the  seed  for  storage!  or  ship- 
ping. It  is  doubtful  whether  the  apparatus  deseribed  in  the  complain- 
ant's patent  could  be  used  at  all  with  moistened  Unseed  meal.  The 
experiment  has  not  been  tried,  as  no  machine  precisely  like  the  pat- 
ented apparatus  was  ever  built  or  operated,  and  the  testimony  seems, 
practically,  to  be  nnanimous  that  the  meal  would  clog  in  the  space  be- 
tween the  jacket  and  the  coil,  and  soon  cease  to  flow.  Tbe  defendants 
have  no  conical  steam-coil  or  central  reservoir.  There  is  no  flowing 
down  of  the  seed  around  a  perforated  steam  reservoir  while  being  snb- 
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jeoted  io  the  action  of  the  steam.  There  are  no  adjustable  atirrers, 
performing  the  funetions  of  compiainant'B  stirrers,  and  the  flow  ie  not 
regulated  by  their  action.  Nor  can  it  be  said,  remembering  that  an 
equivalent  must  perform  the  same  function  in  substantially  the  same 
manner,  that  for  these  elements  mechanical  equivalente  are  used. 

Take,  for  illustration,  the  lower  part  of  the  seed  receptacle.  In  the 
deachption  the  inventor  states  as  follows : 

**Tbe  lower  part  of  the  seed  raeeptacle,  (rc^tresented  at  0*)  adi^ted  for  par- 
tially confining  the  seed  and  steam,  when  the  softening  luia  mobtening  pro- 
cess is  required  for  pressing  or  other  purposes,  may  be  removed,  and  a  per- 
forated or  screen>jacket  suMtituted  in  lieu  thereof.  By  the  eraplf^ment  of 
the  latter  the  steam  may  be  forced  directly  through  tiie  moving  seed  and 
screenpjadcet,  in  such  a  manner  as  to  cleanse  it,  and  remove  and  cany  away 
all  Irapurttles  and  excess  of  moisture  previously  oontidned  therein." 

It  is  said  that  for  this  the  steam-jacket  of  the  defendants  (the  sides 
of  their  tnb  or  kettle  are  made  double  and  filled  with  steam)  is  an 
equivalent;  but  the  defendants'  jacket  does  not  perform  the  same 
functions  as  the  jacket  0.  Certainly  it  does  not  perform  them  in  sub- 
stantially the  same  way.  If  a  curb  were  placed  around  complain- 
ant's table  the  defendants*  jacket  woold,  perhaps,  be  an  equivalmt 
for  each  curb. 

For  these  reasons  it  follows  that  the  bill  must  be  diamisBed. 


TOUKZNSOK  V.  WlLLETS  MaITUF'o  Oo. 

[Cfiraiit  Court,  8.  D.  New  York.   March  7, 1884.) 

1.  pATKirra  for  Ihtbhtions— Dbcru  ki  ConauiT— Hu  Jdihgata. 

Wlien  a  decree  luu  been  entered  by  conseat  in  a  prior  suit  declwing  a  patent 
Talld,  and  that  complainant  Is  the  Hole  owner  thereof,  such  decree  will  be 
considered  binding,  as  to  all  queatlone  determined  thereby,  in  a  second  suit 
betiveeQ  the  same  parties. 

2.  Same— Dbbisn  PATBNTa— ijfivRiNeBUBirr— Resbublahob. 

It  is  oot  necessanr  that  a  design  patent  sliould  be  copied  in  every  particular 
to  conBtitute  an  inmngement.  it  la  sufficient  if  the  resemblance  is  such  that  an 
ordinarj:  pnrchaser  wonld  be  deceived,  althongh  the  infringer  haa  deviated 
slightly  in  details,  or  has  omitted  ■omelhiog  wliioh  aa  expert  could  discover. 

In  Bquity. 

f^ank  V.  Brieam,  for  complainant. 

Philo  Chase,  for  defendant. 

CoxE,  J.  This  is  an  equity  action  for  infringement  founded  upon 
design  patent  No.  13,295,  granted  to  John  Slater,  assignor  to  Gildea 
&  Walker,  September  12, 1882,  for  a  design  for  a  vegetable  dish.  The 
patent  is  now  owned  by  the  complainant.  The  invention  relates  to 
a  new  shape  or  configuration  for  a  vegetable  dish  or  other  similar 
household  article  of  china.    The  claims  are  as  follows: 
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(1)  The  design  for  a  rectangular  vegetable  dish,  having  upper  stnught  sec- 
tion, c,  central  curved  section,  d,  and  lower  straight  section,  e,  substantiaUy 
as  shown.  (2)  The  design  for  a  rectangular  vegetable  dish,  having  straight 
top  and  a  section,  curved  first  outwanl  and  then  inward  in  such  manner 
that  the  base  of  the  dish  is  smaller  than  its  top^  substantially  as  shown.  (3) 
The  design  for  a  vegetable  dish,  having  parallel  sides,  a,  a',  and  parallel  sides 
6,  b',  and  composed  of  the  aection»,  c,  d,  e,  substantially  as  shown. 

It  will  be  observed  thai  as  to  the  handles,  ornamentation,  size,  and 
color  of  the  diah,  nothing  is  said  in  the  claims.  They  are  for  the 
tihape  only. 

In  June,  1883,  prior  to  this  suit,  the  complainant  commenced  an 
action  in  the  United  States  circuit  court,  district  of  New  Jersey,  against 
the  defendant  for  an  infringement  of  this  patent.  The  complaint  was 
in  all  respects  similar  to  the  one  in  the  present  suit.  The  defendant 
appeared  by  its  president  and  consented  to  a  decree  and  an  injunc- 
tion as  prayed  for.  On  or  about  the  twenty-first  of  July,  1883,  a 
final  decree  was  entered,  by  which  it  was  determined  that  the  com- 
plainant is  the  sole  owner  of  the  letters  patent  in  suit,  aud  that  they 
are  good  and  valid  in  law.  That  decree  was  pleaded  and  proved  in 
this  action;  it  is  valid  and  binding  upon  the  rights  of  the  parties,  and, 
as  to  all  the  questions  determined  by  it,  is  res  judicata.  Unfortu- 
nately, perhaps,  for  the  defendant,  the  court  is  not  now  permitted  to 
consider  the  defenses,  which,  by  the  defendant's  own  action,  are  thus 
eliminated  from  the  case.  The  question  of  infringement  is  fdone  open 
to  investigation. 

In  approaching  this  subject,  the  rule  with  reference  to  design  pat- 
ents should  be  kept  steadily  in  view.  It  is  by  no  means  necessary 
that  the  patented  thing  should  be  copied  in  every  particular.  If  the 
infringing  design  has  the  same  general  appearance,  if  the  variations 
are  slight,  if  to  the  eye  of  an  ordinary  person  the  two  are  substan- 
tially similar,  it  is  enough.  It  is  of  no  conseqnenoe  ifaat  persons 
skilled  in  the  art  are  able  to  detect  differences.  Those  who  have  de- 
voted time  and  study  to  the  subject,  who  have  spent  their  lives  in 
dealing  in  articles  similar  to  those  in  controversy,  may  see  at  a  glance 
features  which  are  wholly  unimportant,  and  unobserved  by  those  whose 
pursuits  ore  in  other  directions,  and  who  are  attracted  only  by  gen- 
eral appearances.  If  the  resemblance  is  such  that  a  purchaser  would 
be  deceived,  it  will  not  aid  the  infringer  to  show  that  he  has  deviated 
slightly  from  a  straight  line  in  one  place  and  from  a  curved  line  in 
another,  or  that  he  has  added  or  omitted  something  which  an  expert 
can  discover.  Gorkam  Co.  v.  White,  14  Wall.  511 ;  Lehnbeufery,  Holt- 
haus,  105  U.  S.  94 ;  Wood  v.  Dolhij,  19  Blatchf.  214;  S.  C.  7  Fed.  Rep. 
475;  Sim.  Pat.  218 ;  Walk.  Pat.  §  375.  Tested  by  this  rule,  I  am 
constrained  to  say  that  the  defendant  infringes. 

The  principal  difference  pointed  out  between  the  two  dishes  in  con- 
troversy is  that  in  the  upper  vertical  section  of  defendant's  dish  the 
sides  are  not  exactly  parallel,  but  bulge  outwardly,  departing  from  a 
straight  line  something  less  than  half  an  inch.    It  is  thought,  how- 
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ever,  that  this  divergence  is  not  sufficiently  marked  to  arrest  the  atten- 
tion of  the  average  observer.   Bearing  in  mind  that  the  patent  deals 
with  shape  alone,  the  same  conclusion  must  be  reached  with  referenoe 
to  the  other  differences  suggested  by  the  defendant's  witnesses. 
7here  should  be  a  decree  for  the  complainant. 


BniHABDsoN  V.  Brsskahak  and  others. 
{Circuit  Court,  D.  Ma8$ae7iuaettM.   Kay  15, 1885.) 

PATBKTB  Km  iHVBSTroKS— iNFRINOEStENT— FODBTH  CLAIM  OF  PATENT  No.  101,931. 

The  fourth  claim  of  patent  No.  101,981,  dated  April  12, 1870,  granted  to  N. 
J.  tjimonda  for  a  leather-cutting  pre^s  for  shoe  stocks,  construed,  and  held  not 
Infringed  bydefendantaiu  the  use  of  a  revolving  block  andcutling-^dle,  without 
the  cutting-press  deacrlbed-  la  vue  epeciflcations  and  drawings  oT  the  Simonds 
patent. 

In  Equity. 

W.  A.  Macleod,  for  complainant. 
C.  A ,  Taber,  for  defendants. 

OoLT,  J.  This  suit  is  brought  upon  letters  patent,  No.  101,931, 
dated  April  12,  1870,  granted  to  N.  J.  Simonds,  for  a  leather-cat- 
ting press.  The  complainant  derives  title  to  the  patent  by  f^ssign- 
ment.  The  invention  relates  to  certain  improvements  in  cutting- 
presses,  used  for  cutting  shoe  stock,  and  consists,  among  other  things, 
in  so  constructing  the  press  that  the  cutting-block,  as  it  recedes  from 
the  die,  will  vibrate  or  swing,  and  thus  expose  the  cutting-die;  also, 
in  imparting  to  the  cutting-blook  a  rotary  motion  relative  to  the  cut- 
ting-die, whereby,  in  cutting,  a  change  of  contact  of  the  surface  of  the 
block  is  constantly  produced,  and  a  smoothness  of  face  preserved  un- 
der the  continued  outs  of  the  die.  The  defendants  are  charged  with 
infringing  the  fourth  claim  of  the  patent,  which  is  as  follows:  "The 
revolving  cutting- block,  in  combination  with  the  cutting-press,  sub- 
stantially as  and  for  the  purpose  specified."  The  defendants  use  a 
revolving  block  and  cuttiug-die,  but  they  do  not  use  the  cutting-press 
described  in  the  specification  and  drawings  of  the  patent.  At  the 
outset,  therefore,  the  question  arises  as  to  the  proper  construction  of 
claim  4.  Does  it  cover  the  combination  of  a  revolving  block  and 
eatting-die,  or  is  it  limited  to  the  combination  of  a  revolving  block 
and  the  cutting-press  set  out  in  the  patent  ?  The  claim  says  a  re- 
volving block  in  combination  with  the  cutting- press.  The  cutting- 
press  refers  to  the  mechanism  set  out  and  described  in  the  patent. 
It  not  only  includes  the  cutting-die,  but  the  other  mechanism  involved 
in  the  machine,  and  elaborately  set  forth  in  the  specification.  There 
*  is  nothing  to  be  found  in  the  patent  which  showB  that  the  words  cut- 
v.a8*,no.l6— 57 
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ting-press  are  synonymons  with  cotting-die ;  on  the  contrary,  when, 
the  teroa  is  used  elsewhere  in  the  patent,  it  plainly  refers  to  the  en- 
tire mechanism  of  the  machine.  The  natural  meaning;  of  the  words, 
as  well  as  the  sense  in  which  they  are  used  in  the  patent,  forbid  the 
construction  contended  for  by  the  complainant.  It  would  be  a  forced 
and  unwarranted  consi.ruction  to  say  that  cutting- press  means  cutting- 
die,  and  by  this  means  make  the  claim  cover  all  leather-ontting  ma- 
chines in  which  we  find  a  die  and  a  revolving  cutfcing-blook. '  And,  in 
view  of  the  prior  state  of  the  art,  we  think  the  broad  claim  of  a  re- 
volving cutting-block,  in  combination  with  a  die,  would  be  void  for 
want  of  novelty.  Simonds  was  not  the  first  inventor  of  a  revolving 
cutting-block;  and  we  find  a  revolving  cutting-block  in  combination 
with  a  die  in  the  leather  cutting-machine  made  by  S.  D.  Tripp  as 
early  as  1868  and  1869,  and  a  levolving  outting-block  operated  upon 
with  knives  in  prior  machines  for  catting  meat.  It  was  necessary, 
therefore,  for  Simonds  to  limit  his  claim,  in  order  that  it  might  be 
valid,  to  tbe  specific  mechanism  described,  in  his  patent.  The  de- 
fendants not  using  such  mechanism,  there  can  be  no  infringement, 
and  the  bill  must  be  dismissed. 
Bill  diamiBsed. 


jBHKms  and  others  r.  Gubnbt. 

{OircuU  Court,  D.  MauaehuMttt.  Hay  11,  1885.) 
Fatskts  for  In7K!ITIOKS — IIyBL6r  Machine  for  Making  Shob-Shaitkb— Ih- 

VRIVGEMEirr. 

Patent  No.  169,577,  dated  Febraary  9,  1876,  granted  to  John  Hjriop,  for  an 
improvement  in  macbloes  (or  making  shoe^shauka,  hM  valid,  and  infrioged 
hy  defcadaat's  machine,  luving  a  forming  die,  flanged  table,  and  vibrating 

arras. 

in  Eqnity. 

C.  H.  Drew  and  C  F.  Perkins,  for  complainants.' 

P.  E.  Tucker  and  O.  H.  Swan,  for  defendant. 

Colt,  J.  This  suit  is  brought  upon  letters  patent,  numbered  159,- 
677,  dated  Febraary  9, 1876,  granted  to  John  Hyslop,  Jr.,  assignor  to 
the  complainants,  for  an  improvement  in  machines  for  making  shoe- 
shanks.  The  invention  relates  to  a  device  for  packing  shoe-shanks 
upon  a  table  after  leaving  the  cutting  and  forming  dies,  by  which 
means  the  labor  is  saved  of  packing  by  hand.  The  same  patentee  is 
the  inventor  of  a  machine  for  cutting,  punching,  and  bending  metal 
shoe-shanks,  for  which  a  patent,  No.  129,347,  was  issned  July  16, 1873. 
The  patent  in  suit  was  intended  as  an  attachment  to  this  machine. 
This  appears  from  the  drawings,  specification,  and  evidence.  The 
claim  of  the  patent  is  as  follows: 
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"As  an  improvement  in  machined  for  cutting  and  bending  metallic  shoe- 
ahanks,  the  combination,  with  the.  forming  die,  E,  of  flanged  table,  F,  and 
vibrating  arms,  II,  fastened  to  a  shaft,  I,  oscillated  by  meclianiamt  substan- 
tially as  described,  as  and  for  the  purposes  set  forth. " 

The  objection  is  urj^ed  that  the  claim  of  the  patent  does  not  describe 
an  operative  device.  The  claim  is  for  a  packing  device  in  combina- 
tion vith  a  forming  die,  in  a  machine  for  entting  and  bending  shoe- 
shanks,  and  taken  in  connection  with  the  prior  machine,  it  is  plainly 
operative  and  useful.  The  description  of  the  prior  machine  in  the 
patent  being  sufficiently  clear  and  specific,  it  became  unnecessary  to 
make  the  movable  former,  D,  which  comes  forward  and  presses  against 
the  forming  die,  E,  or  the  other  elements  of  the  prior  machine,  parts 
of  the  combination  claimed  in  the  patent.  Loom  Co.  t.  Higgins,  105 
TJ.  8.  580.  fiut,  in  view  of  the  prior  state  of  the  art,  it  is  contended 
that  the  patent  is  void  for  want  of  novelty,  and  we  are  referred  to 
eeveral  patents  as  anticipating  the  Hyalop  invention. 

The  Kellogg  patent,  for  printing-presses,  dated  January  6, 1863, 
shows  a  **fly"  which  receives  the  printed  work  as  H  passes  from  the 
press,  and  deposits  the  sheets,  one  by  one,  in  a  box.  It  can  hardly 
be  said,  we  think,  that  the  "fly"  of  a  printing-machine  anticipates 
the  Hyslop  device.  The  mechanism  may  be  somewhat  similar,  but 
the  mode  of  operation  is  difiFerent.  Nor  does  the  Kellogg  patent  con- 
tain the  same  combination  of  dements  as  the  patent  in  suit. 

The  Weymouth  patent, 'dated  September  25,  1866,  for  making  en- 
velopes, has  a  device  for  slightly  compressing  the  envelopes  as  they 
fall  from  the  machine.  It  is  difficult  to  understand  from  the  drawings 
precisely  the  operation  performed  by  what  is  termed  the  "follower." 
It  is  evident  the  device  would  not  work  in  a  machine  for  making  shoe- 
Bbanks.  Certain  parts  of  Weymouth  pressing  device  are  absent  from 
Hyslop's  machine.  If  we  regard  the  claim  of  the  patent  as  a  com- 
bination of  a  forming  die  with  a  packing  device,  the  Weymonth  patent 
presents  no  such  combination. 

As  for  the  Baird  patent,  granted  June  8, 1869,  for  an  improvement 
in  receiving  and  conveying  blanks  from  printing-presses,  it  is  mani- 
fest that  the  mechanism  is  quite  different  from  the  Hyslop  device. 
The  Briner  patent,  No.  169,559,  for  forming  spring  shanks  for  shoes, 
is  dated  the  same  day  as  the  patent  in  suit;  but  we  think  the  evi- 
dence goes  to  establish  the  fact  that  the  Hyslop  invention  was  prior 
in  point  of  time.  It  is  therefore  unnecessary  to  discuss  the  ques- 
tion of  anticipation.  So  far  as  Briner  undertakes  to  ptove  the  use 
of  a  packing  device  similar  to  Hyslop'a,  for  a  period  of  six  years  prior 
to  the  date  of  his  patent,  we  cannot  but  conclude  from  his. whole 
testimony  that  he  has  failed  to  establish  such  use  with  anything  like 
the  clearness  and  certainty  that  is  necessary. 

Upon  the  qnestion  of  infringement  we  entertain  no  doubt.  The 
defendant's  machine  has  a  forming  die,  flanged  table,  and  vibrating 
arms.    The  fact  that  the  blanks  are  cat  before  use  in  defendant's 
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machine  can  make  no  difference.  The  patent  in  Bnit  in  not  for  any 
cutting  mechanism.  The  invention  is  simply  a  forming  die,  which 
bends  the  shank  so  that  it  will  stand  on  its  edge  in  combination  with 
the  packing  device.  The  end  attained  iii  both  machines  is  the  same, 
and  the  mechanism  is  substantially  the  same,  or  the  equivalent.  In 
the  patent  in  suit  the  blank  falls  to  the  table  by  the  action  of  grav- 
ity, after  being  operated  upon  by  the  forming  dies.  In  the  defendant's 
machine  the  working  faces  of  the  forming  dies  are  horizontal,  so  that 
gravity  cannot  take  the  shank  from  the  forming  dies.  Means  are 
therefore  provided  to  push  the  shank  from  the  dies;  and,  as  it  is  neces- 
sary for  the  shank  to  be  on  its  edge,  the  forward  end  of  the  table.is  so 
shaped  that  in  pushing  the  blank  forward  it  will  turn  from  a  fiat  to 
an  edgewise  position.  The  devices  are  in  Bobstance  the  same,  and 
the  differences  of  construction  are  insufficient,  in  our  opinion,  to  re- 
lieve the  defendant  from  the  charge  of  infringement.  Though  the 
invention  of  Hyslop  is  limited  in  its  scope,  we  think  it  fairly  patent- 
able. He  was  the  first  to  attach  a  packing  device  to  a  machine  for 
making  sho.e-sbanka. 

Let  a  decree  be  entered  for  the  complainants,  for  an  injunction  and 
account,  as  prayed  for  in  their  bill. 

Decree  for  complainants. 


Thb  E.  B.  Wabd,  Jr.' 
Cablsdotteb  and  others  v.  The  E.  B.  Wabo,  Jr.* 

{Utreu^  Cburt,  B.  D.  LouUiana.   March  27, 18&5.) 

CoLi.isToi— Damagbs  for  Deaths  op  REiiATiVEB. 

Helatives  of  persons  whose  lives  have  been  lost  by  reason  of  a  collision  npon 
the  hifh  seas  »re  entitled  to  recover,  under  the  Keneral  admiralty  law,  from 
the  offending  vessel  damages  for  the  \osn  of  the  society  and  support  of  their 
deceased  relatives,  and  for  the  value  of  their  personal  eucctg. 

Admiralty  Appeal.    See  17  Fsn.  Bep.  456. 

John  D.  Rouse  and  Wm.  Grant,  for  libelants,  appellants. 

JVm.  S.  Benedict  and  A.J.  Murphy,  for  cliiimantB,  appellees. 

Pardee,  J.  This  cause  came  on  to  be  heard  at  this  time  upon  the 
pleadings  and  evidence,  and  was  argued  by  counsel,  whereupon,  and 
in  consideration  thereof,  the  court  doth  find  the  following  facts : 

(1)  The  ateam-ship  E.  B.  Ward,  Jr.,  owned  by  Oteri  &  Bro.,  of  Xew  Or- 
leans, and  the  Swedisli  bark  Henrik,  were,  on  the  twentieth  day  of  January, 
1882,  in  the  Gulf  uf  Mexico,  about  95  miles  ofE  Cape  San  Antonio,  Island  of 
Cuba;  the  steum-sliip  proceeding  on  her  voyi^e,  under  Bteam,  in  a  direction 
soutli-east  by  south,  and  the  Imrk  proceeding,  under  sail,  north  by  west. 

I  Reputed  b7  Joseph  P.  Uoraor,  Esq.,  of  the  Nkw  Orletnsbar. 
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Botli  vessels  were  full^  equipped,  and  carried  the  usual  lights.  At  9  o'clock 
F.  H.  the  vessels  sighted  each  other.  The  bark  first  saw  the  Ward  oS  her 
port  bow,  first  her  wliito  light,  then  both  lights,  and  the  only  evidence  pro* 
diiced  by  claimants — that  o£  the  man  at  the  wheel  of  the  Ward — shows  that 
tlie  red  or  port  light  of  the  Heurik  was  the  first  and  only  light  seen  by  the 
Ward.  It  follows,  therefore,  that  the  Ward  was  approaching  the  Henrik 
across  her  course,  when  the  two  vessels  came  in  sight  of  each  other,  some 
time  before  the  collision.  In  this  situation,  tlie  wheel  of  the  Ward  was  put 
to  starboard,  and  afterwards  hard  a-port,  the  vessel  (Gauging  her  coui-se. 
about  one  and  one-half  points  under  eiwh.  While  tlie  wheel  was  hard  a-port, 
the  AVard  struck  the  Henrik  amid-ships,  sinking  her  in  a  very  few  minutes. 
The  sailors  mentioned  in  the  libel  (part  of  the  crew  of  the  Henrik)  went 
down  with  her,  and  were  drowned. 

(2)  The  bark  Henrik  kept  her  course  after  she  sighted  the  Ward,  being  tlie 
same  course  shu  had  been  sailing  since  5  o'clock  p.  m.,  until  the  collision  was 
inevitable,  when  she  luSed,  but  was  struck  before  she  had  changed  her  course 
very  (uaterially.  As  the  wind  was  blowing  from  the  east,  and  the  sails  of 
tlie  Henrik  were  close  set,  the  luffing  had  a  tendency  to  check  her  speed  and 
to  prevent  a  collision.  The  master  of  the  Ward  admits  that  the  two  vessels 
would  have  come  together  head  on,  if  the  Henrik  had  not  luffed.  This  being 
the  case,  the  action  of  the  bark  was  not  a  fault,  even  if  au  error  of  j  udgment, 
since  it  was  caused  by  the  immediate  presence  of  a  peril  caused  by  the  Ward. 

(3)  The  Ward  was  running  at  the  rate  of  nine  miles.an  hour  when  she  fust  ' 
saw  the  lights  of  the  bark,  but  did  not  check  Iier  speed,  when,  ;iccording  to 
the  answer  of  the  claimants  and  the  conduct  of  lier  o£Bcers,  there  seems  to 
have  been  doubt  as  to  the  true  position  of  the  bark.   No  attempt  was  made 
to  stop,  by  tlie  ofBcers  of  the  Ward,  until  after  the  collision  actually  occurred. 

(4)  The  steam-ship  E.  B.  Ward,  Jr.,  was  solely  in  fault  for  the  coUisloa 
with  the  Henrik, 

(5)  The  libelants  are  the  legal  representatives  of  the  three  sailors  named  In 
the  Ubd,  who  lost  their  lives  in  said  collision,  in  manner  and  form  as  allied 
in  said  libel. 

(6)  The  said  sailor.  Carl  Fetetson»  was  born  on  the  of  ,  1887. 

and  was  45  years  old  at  the  time  of  his  death,  and  was  earning  £2  15b.  per 
inontb.  Gnstof  Leander  Jonssen  was  bom  on  the  eighth  day  of  April,  1860, 
and  was  22  yearsold  at  death,  and  was  earning  £2  per  month.  Erick  Ander- 
son Holm  vas  born  the  fifteenth  day  of  January,  1844,  and  was  38  yeara  old, 
and  was  earning  £3  per  month.  Each  of  said  sailors  was  <rf  good  moral  chu- 
acter,  industrious,  and  contributed  to  the  support  of  libelants.  Each  of  said 
sailors  Itst  (Nothing  and  personal  effects  of  the  value  of  $75,  and  the  said  Holm 
lost  in  addition  his  chest  of  tools,  valued  at  $480. 

(7)  That  by  the  said  wrongful  and  negligent  acts  of  the  said  steamer  E.  B. 
Ward,  Jr.,  her  master  and  crew,  the  said  li^lant  Ohristina  Oarlsdotter.  widow 
and  le^  heir  of  Carl  Feter  Feterson,  in  the  manner  and  means  by  which  said 
Peterson  came  to  his  untimely  death  as  heretofore  found,  has  suffered  dam- 
ages for  tfae  loss  of  the  services,  society,  comfort,  and  support  of  ber  said  bus- 
band  in  the  sum  of  02,000,  and  for  personal  effects  in  the  sum  of  975. 

(8)  That  1^  the  sidd  wrongful  and  negligent  acts  of  said  steamer,  her  mas- 
ter and  crew.  the.  said  libelants  John  Gustaf  Jonssen  and  his  wife,  Oharlotta 
JadEsdotter  Jonssen,  surviving  fother  and  mother  and  sole  heirs  at  law  of  said 
Oustaf  Leander  Jonssen,  in  the  manner  and  means  by  which  said  Jonssen 
came  to  his  untimely  death  t«  heretofore  found,  have  suffered  damages  for 
ttie  loss  of  services,  society,  comfort,  and  support  of  their  said  son  in  the  sum 
of  $2,000,  and  for  pei-sonal  effects  in  the  sum  of  975. 

(9)  That  by  the  said  wrongful  and  negligent  acts  of  the  said  steam-shipt  her 
master  and  crew,  the  said  libelants  Ulrika  Beata  Holm,  mother,  and  Eva 
Maria  Holm,  sister,  and  both  heirs  of  Erick  Andei-son  Holm,  in  the  mannirT 
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and  means  by  which  said  Holm  came  to  his  untimely  death  as  heretofore 
found,  have  sufEered  damages  for  the  loss  of  services,  aociefy,  comfort,  and 
support  of  their  said  son  and  brother  in  the  sum  of  92,000,  and  for  personal 
eff^ts  in  the  sum  of  $182.20. 

1.  I  find  that  the  ateam-ship  E.  B.  Ward,  Jr.,  was  in  fault  in  not 

so  changing  her  course,  in  presence  of  the  approaching  bark,  as  to 
avoid  said  bark,  and  in  not  reversing  her  engines  and  stopping  vrhen 
her  officers  were  in  doubt  as  to  the  position  of  the  bark. 

2.  In  my  opinion  the  bark  Henrik  simply  complied  with  the  well- 
established  rales  of  navigation  in  keeping  her  course  until  the  collis- 
ion became  apparently  inevitable ;  and  that  it  was  not  a  fault  on  her 
part  to  attempt  to  avoid  the  collision  at  the  last  moment,  while  in  the 
presence  of  a  danger  brought  about  by  the  fault  of  the  steam-ship. 

3.  Libelants,  in  my  opinion,  are  entitled  to  recover  under  the  gen- 
era!  admiralty  law  for  the  loss  of  the  society  and  support  of  their  de- 
ceased relatives,  and  for  the  personal  eSeots. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  libelant 
Christina  Carlsdotter,  surviving  widow  of  the  said  Carl  Peter  Peter- 
son, deceased,  do  have  and  recover  of  the  steam-ship  E.  B.  Ward,  Jr., 
the  sum  of  $2,075.  That  the  libelants  John  Gustof  Jonssen  and  his 
wife,  Charlotta  Jaoksdotter  Jonasen,  parents  of  the  said  Guatof  Lean- 
der  Jonssen,  deceased,  do  have  and  recover  of  the  said  steam-ship  E. 
B.  Ward,  Jr.,  the  sum  of  $2,075;  and  that  Ulrika  Beata  Holm,  the 
mother,  and  Eva  Maria  Holm,  the  sister,  of  the  deceased  Erick  Ander- 
son Holm,  do  have  and  recover  of  the  steaiu-ship  E.  B.  Ward,  Jr.,  the 
sum  of  $2,182.20, — all  with  5  per  cent,  interest  on  each  sum  from  Jan- 
uary 20, 1 882,  until  paid,  and  all  costs  of  suit.  And  whereas,  the  said 
steam-ship  E.  B.  Ward,  Jr.,  having  been  claimed  by  Salvator  Oteri 
and  Joseph  Oteri,  was  released  unto  them  on  bond,  with  E.  M.  Stella 
as  security:  It  is  ordered,  adjudged,  and  decreed  that  libelants  re- 
spectively have  judgment  against  the  said  Salvator  Oteri,  Joseph  Oteri, 
and  E.  M.  Stella,  tn  solido,  for  the  several  amounts  awarded  as  above 
against  the  said  steam-ship  E.  B.  Ward,  Jr.,  with  5  per  cent,  interest 
per  annum  from  January  20,  1882,  until  paid,  and  all  costs  of 
this  suit.  It  is  further  ordered  that  execution  issue  in  favor  of  each 
of  aaid  Ubelants  for  the  amount  due  them  respectively  in  due  course. 
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Eellt  and  others  v.  Otis.^ 

(Circuit  Court,  E.  D,  Louitiana.  Jnnuary  80,  188ff.) 

Sbaukh'b  WAesB— Kbt.  Bt!  U  4fi77-4586.  \ 

The  general  maritime  kw,  which,  In  a  caso  of  umiaavfragium ,  or  where  the 
vessel  was  condemned  and  sold  as  too  unseawortby  to  be  repaired,  gave  dis- 
charged seamen  passage  home  and  wages  up  to  the  time  of  reaching  home,  Is 
modflled  by  the  statutes  of  the  United  Estates  which  provide  for  all  cases  of  dis- 
charge of  seamen  in  foreign  ports,  and,  in  case  of  destitute  seamen,  their  return 
home,  by  the  consular  agents  of  the  United  States,  at  the  expense  of  a  fund  de* 
rived  from  the  one-third  of  the  tliree  months'  extra  wages  collected  by  the  con- 
suls or  agents  from  all  American  ships  discharging  seamen  in  foreign  ports, 
except  where  ships  are  stranded  or  wrecked,  or  condemned  as  unfit  for  service. 
See  seoUoni  4677-4586,  Rer.  Bt. 

Admiralty  Appeal. 

R.  King  Cutler  and  E.  D.  Craig,  for  Ubelanta. 

W,  S,  Benedict  and  Ambroae  Smith,  for  defendant. 

Fabdeb,  J.  About  December,  1S82,  the  schooner  John  G.  Whip- 
ple, of  whioh  the  sacoession  of  Peter  A.  Fronty  was  the  owner,  and  of 
which  Henry  Otis  was  the  mortgagee  in  possesBion  and  control,  sailed 
from  this  port  for  the  port  of  Minatitlan,  Mexico,  with  a  cargo  of  lum- 
ber. With  more  or  less  trouble  from  leaking  the  voyage  was  made 
in  safety,  and  the  cargo  delivered.  A  return  cargo  of  mahogany  tim- 
ber was  loaded,  consigned  to  said  Otis,  and,  on  the  14th  day  of  Feb- 
ruary, 18S3,  the  said  schooner  sailed  from  said  port  of  Minatitlan  for 
the  port  of  New  Orleans.  At  the  time  of  sailing,  according  to  the 
sworn  protest  of  the  master,  i^iate,  and  carpenter, — the  two  latter  be- 
ing libelants  herein, — the  said  schooner  was  tight,  stauuoh,  and  strong ; 
had  her  cargo  well  and  sufficiently  stowed  and  secured ;  had  her  hatches 
well  calked  and  oorered;  and  was  well  and  sufficiently  manned,  etc. 
On  the  sixteenth  of  February  she  encountered  heavy  head  seas  and 
storms,  which  so  distressed  her  through  laboring  and  leaking  that  the 
master,  on  consultation  with  his  officers  and  crew,  abandoned  the 
voyage  and  tnmed  back  to  the  port  of  departure,  which  was  safely 
reached  on  the  seventeenth  day  of  February.  On  the  17th  the  mas- 
ter appeared  before  the  American  consul  and  made  protest,  which  on 
the  20th  was  extended,  and  was  signed  and  sworn  to  by  the  master, 
mate,  and  carpenter.  On  the  same  day,  on  application  of  the  master, 
the  oonaal  ordered  a  survey,  which  resulted  in  recommending  tiie  forth- 
with discbarge  of  the  cargo  to  ascertain  the  cause  and  extent  of  the 
leaks.  After  the  discharge  of  cargo,  on  the  first  of  March,  the  consul 
ordered  another  survey,  which,  on  March  3d,  resulted  in  finding  as 
follows : 

"We  find  Ave  planks  oti  eacli  side  starts  from  her  transom,  main  Ixwm 
broken,  her  jib-stay  parted,  tlie  after-port  chain-plute  broken,  and  the  bolts 
loose;  her  seams  from  liglit-water  mark  to  plankshire  and  wood  ends  open, 
causing  great  leaks;  her  water-way  seams  we  find  very  much  open,  and  there 
te  no  doubt  that  the  seams  sprung  open  In  the  sea-way,  causing  her  to  leak 

IBaported  by  Josepb P. HonuM-,  Eiq.,  of  th«  Sew  Orleani  bar. 
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badly;  that  the  said  vessel  is  badly  strained  and  niiAt  for  sea  in  her  present 
condition,  and  in  dilapidated  condition,  whicii  would  necessitate  a  repair, 
whicli  in  tliis  port  could  not  be  bad,  but  at  an  exorbitant  expense  wlilch  would 
fai'  exceed  her  value  when  completed.." 

On  this  finding  the  echooner  was  advertised  and  sold,  the  sale  tak- . 
ing  place  on  Marph  7th,  under  the  authority  of  the  consul.  March 
8th  the  orew  were  paid  off  in  fall  and  discharged  by  the  consul,  but  no 
future  pay  was  given  then,  nor  expense  for  sending  them  home  was 
provided.  The  entire  orew  returned  to  this  port  at  their  own  expense, 
and  have  brought  their  libel  against  Otis  as  owner,  each  for  three 
months'  advance  pay,  for  $25  expense  of  passage' home,  and  for  $10 
expense  of  board  in -foreign  port  whiLe  waiting  to  get  passage  home. 
In  the  district  court  their  demand  was  rejected,  because  the  evidence 
showed  a  condemnation  and  sale  of  the  schooner  within  the  provisions 
of  section  4583  of  the  Bevised  Statutes  of  the  United  States,  in  which 
case  no  damage  in  the  nature  of  extra  wages  or  for  expensbs  or  pas- 
sage money  is  recoverable  under  the  law.  In  this  court  the  right  to 
recover  is  claimed,  notwithstanding  the  sale  and  condemnation  under 
article  4583,  because  the  schooner  was  unseaworthy  when  she  sailed 
from  the  port  of  New  Orleans,  within  the  knowledge  of  Otis,  as  owner, 
and  unknown  to  libelants,  frgm  whom  it  was  concealed. 

The  evidence  in  the  record  does  not  satisfactorily  show  that  the 
schooner  was  unseaworthy  when  she  sailed  from  the  port  of  New  Or- 
leans on  the  voyage  to  Minatitlan;  and  such  fact  of  unseaworthiness 
is  entirely  inconsistent  with  the  fact  that  the  voyage  was  made  in 
safety,  with  the  sworn  protest  of  February  20th  of  two  of  the  libel- 
ants, and  with  the  additional  fact  that  at  Minatitlan  no  complaint 
was  made  by  any  of  the  crew,  under  section  4559  of  the  Revised  Stat- 
utes, which  provides  for  a  survey  in  case  of  unseaworthiness  in  a  for- 
eign port.  But,  considering  the  fact  that  the  schooner  was  old  and 
decayed,  and  leaked  a  good  deal  on  the  voyage  to  Minatitlan,  and  was 
found  to  be  dilapidated  by  the  board  of  survey  after  her  return  from 
the  attempted  voyage  from  Minatitlan  to  New  Orleans,  I  am  disposed 
to  think  that  she  was  unseaworthy  when  she  left  New  Orleans.  The 
evidence,  however,  entirely  fails  to  show  that  Otis,  the  alleged  owner, 
but  really  the  mortgagee  in  possession,  had  any  knowledge  of  her 
unseaworthiness  or  acted  with  bad  faith  in  any  respect.  The  libel- 
ants cannot,  therefore,  recover  from  him  on  any  such  ground.  In  fact, 
in  no  aspect  of  the  case  made  by  the  evidence  can  I  see  that  libel- 
ants can  recover  against  the  respondent. 

Section  4583,  to  the  effect  that  "no  payment  of  extra  wages  shall 
be  required  upon  the  discharge  of  any  seaman  in  cases  where  vessels 
are  wrecked  or  stranded,  or  condemned  as  unfit  for  service,"  makes 
no  exception  in  terms,  and,  unless  we  can  have  a  case  where  a  ship 
shall  be  condemned  as  unfit  for  service,  and  yet  be  seaworthy,  it 
would  seem  to  be  difficult  to  imply  or  infer  an  exception.  It  would 
seem  that  no  statutory  right  to  three  months'  wages  can  exist  in  any 
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case  of  discbarge  of  seamen  in  a  foreign  port,  where  the  vessel  is  con- 
demned as  unfit  for  sei-vifie.  The  three  months*  extra  wages  under 
the  statute  are  clearly  intended  to  be  in  lieu  of  expenses  and  passage 
money,  to  enable  the  discharged  seamen  to  return  home. 

The  general  maritime  law  whichj  in  a  oase  of  seminaufragium,  or 
\rhere  the  vessel  was  condemned  and  sold  aa  too  unaeaworthy  to  be 
repaired,  gave  discharged  seamen  passage  home,  and  wages  np  to  the 
time  of  reaching  home,  is  unquestionably  aflfected  and  modified  by  the 
statutes  of  the  United  States,  which  provide  for  ail  cases  of  discharge 
of  seamen  in  foreign  ports,  and,  in  case  of  destitute  seamen,  their  re- 
turn home  by  the  consular  agents  of  the  United  States  at  the  expense 
of  a  fund  derived  from  the  one-third  of  the  three  months'  extra  wages, 
collected  by  the  consul  or  agents  from  all  American  ships  discharging 
seamen  in  foreign  ports,  except  where  ships  are  stranded  or  wrecked, 
or  condemned  as  unfit  for  service.  See  sections  4577-4586,  inclusive, 
of  the  Bevised  Statutes  of  the  United  States.  ^ 

Before  the  statute  of  1856,  (11  St.  at  Large,  62,)  where  the  pro- 
vision, "that  in  case^  of  wrecked  or  stranded  ships  or  vessels,  or  where 
vessels  are  condemned  as  unfit  for  service,  no  payment  of  extra  wagea 
shall  be  required,"  first  appears  in  the  laws  of  the  United  States, 
courts  of  admiralty  usually  followed  the  case  of  The  Datvn,  where 
Judge  Ware,  in  a  case  like  the  present,  denied  the  three  months'  ex- 
tra wages,  but  allowed  a  sum  in  addition  to  wages  sufficient  to  defray 
expenses  of  returning  home,  to  be  paid  out  of  the  proceeds  of  the  sale 
of  the  vessel,  (see  Davies,  121,  and  Fland.  Mar.  Law,  §  473;)  but 
since  the  act  of  1856  the  cases  generally  deny,  when  the  ship  was 
condemned  and  unfit,  both  extra  waged  and  expenses  home.  See 
Hoffman  v.  Yarrington,  1  Low.  168;  Drew  v.  Pope,  2  Sawy.  72;  Qal- 
higher  v.  Murray,  10  Ben.  290.. 

In  Henop  v.  Tucker,  2  Faiue,  151,  and  perhaps  other  cases  decided 
before  the  act  of  1856,  it  is  intimated  that  the  extra  wages  stand  upon 
a  different  footing  if  the  ship  were  started  on  her  voyage  in  an  unsea- 
wortby  condition,  and  that  in  sach  case  they  might  be  recovered. 
While  I  am  not  disposed  to  concede  that  in  any  case  where  the  ship 
is  condemned  in  a  foreign  port  as  unfit  for  sea  service,  that  the  extra 
three  months'  wages  can  be  recovered,  I  am  of  the  opinion  that,  in 
case  of  fraud  or  bad  faith  on  the  part  of  the  owner,  a  seaman  dis- 
charged improperly  or  prematurely  may  recover  iJl  tbe  damages  suf- 
fered by  reason  of  such  discharge. 

Entertaining  these  views  of  this  case,  it  follows  that  the  extra 
wages  demanded  must  be  refused,  because  the  schooner  was  con- 
demned in  a  foreign  port  as  unfit  for  sea  service,  and  the  demand  for 
expenses  in  returning  home  incurred  by  libelants  must  be  rejected 
because  no  fraud  nor  bad  faith  existed  on  the  part  of  Otis,  consider- 
ing him  as  the  responsible  owner. 

Let  a  decree  be  entered  affirming  the  decree  rendered  in  the  dis- 
trict court  in  this  c^e,  with  costs  against  Ubelanta. 
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Thb  Pbinz  Georo.* 


Bellioi  and  others  v.  The  Pbinz  Geobo.' 


{Cireuii  Court,  B.  D.  Louinana.   i>ecember  25,  1884.) 


1.  Adxtraltv — Joinder  of  Parties. 

Where  a  thing  is  defendant,  and  sever&l  persons  are  assertiDg  rights  in  it, 
distinct  but  before  the  same  tribunal,  the  pruccedlngs  are,  for  certain  purposes, 
necessarily  to  be  considered  togeiber,  t.  0.,  to  rank  the  claims  or  to  proportion 
the  proceeds.       C.  19  Fed.  Kef.  653,  ^fflnued. 

2.  TfiR  Passenobr  Act,  22  St.  at  Laroe,  186. 

The  responsibilities  and  duties  devolvinfr  upon  vessels  and  their  masters  un- 
der the  passenger  act  of  1882  (22  St.  at  Large,  186j  cannot  be  evadod  bj  a  con- 
tract of  charter. 

3.  Saue— Section  4.  , 

The  penalty  of  three  dollars  per  diem  for  each  passenger  put  upon  short  al- 
lowance for  food  and  water,  given  by  the  fourth  section  of  said  passenger  act, 
constitutes  a  claim  against  the  vessel,  and  may  be  enforced  by  proceedings  m 
rem. 

Admiralty  Appeal. 

R.  King  Cutler  and  Richard  De  Gray,  for  libelants. 

E.  W.  Huntington,  Horace  L.  Dufour,  George  H.  Braughn,  and  EtO' 
met  D.  Craig,  for  claimants. 

Pardee,  J.  The  district  judge  decided  (1)  that  the  libelants  might 
join  their  actions  in  one  common  libel;  (2)  that  the  responsibilities 
and  duties  devolving  upon  vessels  and  their  masters  under  the  pas- 
senger act  of  1882  (22  St.  at  Large,  186)  could  not  be  evaded  bj  a 
contract  of  charier ;  (3)  and  that  the  penalty  of  three  dollare  per  diem 
for  each  passenger  put  on  short  allowance  for  food  and  water,  given 
by  the  fourth  section  of  said  act,  constituted  a  claim  against  the  ves- 
sel, and  might  be  enforced  by  proceedings  in  rem.  The  reasons  given 
for  thus  deciding  seem  to  be  full  and  conclusiTe,  and  I  deem  it  un- 
necessary to  amplify  or  add  to  them. 

The  next  point  in  this  case  to  be  detepitned  is  what  said  section  4 
of  said  passenger  act  requires  to  be  furnished  to  each  passenger  in 
the  way  of  food,  under  the  penalty  of  three  dollars  per  day.  The 
language  of  the  act  is : 

"An  allowance  of  good,  wholesome,  and  proper  food,  with  a  reasonable 
quantity  of  fresh  provisions,  which  food  shall  be  equal  In  value  to  one  and  a 
half  navy  rations  of  the  United  States,  and  of  fresh  water  not  less  than  four 
quarts  per  day,  shall  be  furnished  each  of  such  passengers.  «  •  *  if  any 
such  passengers  shall  at  any  time  during  the  voyage  be  put  <m  short  allow- 
ance for  food  and  water,  the  master  of  the  vessel  shtUl  pay  to  each  passenger 
three  dollars  for  each  and  every  day  the  passenger  may  have  been  put  on  short 
allowance,  except  in  ciise  of  accidents  where  the  captain  is  obliged  to  put  the 
passengers  on  short  allowance." 

It  has  been  assumed  in  argument  that  one  and  a  half  navy  rations 
in  kind  are  required  for  each  passenger  under  this  law,  but  I  cannot 
assent  to  this  view,  not  only  because  of  the  exact  language  in  ques- 

1  Ileported  by  Joiei^  P.  Horner,  Esq.,  of  the  New  Orleans  bar. 
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tion,  t. "wfaioh  food  shall  be  equal  in  value  to  one  and  a  half  navy 
rations, "  bafc  beoanse,  considering  the  matter  of  climate  and  the  diver- 
sity of  country  and  habit  among  the  many  emigrant  pasBcngers  com- 
ing to  this  country,  snob  oonjBtmotion  is  not  reasonable,  and  is  against 
the  interest  of  botb  emigrants  and  Tessels.  If  any  nice  point  could 
be  raised  as  to  the  proper  construction  of  the  language  quoted,  it  would 
be  whether  the  food  to  be  furnished  was  to  be  equal  in  money  value 
or  in  nutritive  value  to  one  and  a  half  navy  rations,  but  this  case 
hardly  requires  a  discussion  of  so  nice  a  point. 

It  has  been  farther  argued  in  this  case  that  the  failure  of  the  master 
or  the  vessel  to  comply  with  other  requirements  of  said  section  4, 
"such  as  failing  to  serve  three  meals  daily  at  stated  hours,  to  furnish 
mothers  with  infants'  wholesome  milk,  or  to  furnish  tables  and  seats 
for  passengers  at  regular  meals,  would  entitle  the  passengers  to  recover 
the  three  dollars  per  day  penalty;  but,  again,  I  think  that  the  lan- 
guage of  the  act  settles  the  matter,  and  renders  it  clear  that  such  a 
penalty  is  only  allowed  for  putting  passengers  on  short  allowance  of 
food  and  water." 

On  the  facts  of  the  case  I  arrive  at  practically  the  same  conclusions 
as  the  district  judge.  The  case  shows  that  the  voyage  contemplated 
was  one  of  about  30  days,  from  Palermo  to  New  Orleans;  that  the 
food  to  be  furnished  passengers  was  scheduled  on  the  back  of  each 
ticket  furnished  to  passengers ;  that  of  such  food  a  supply  for  the  voy- 
age was  taken  aboard  before  sailing;  that  such  supply  was  set  apart 
under  the  charge  of  a  ffratU  passenger  cook,  and,  together  with  more 
or  less  supplies  of  the  ship,  was  served  with  more  or  less  regularity 
up  to  the  stormy  weather  occurring  between  Gibraltar  and  the  Ber- 
mudas ;  that  during  such  stormy  weather  the  unexhausted  passengers' 
supplies  were  badly  damaged;  and  that,  from  the  time  of  the  stormy 
weather  on  to  this  port  of  New  Orleans,  except  while  lying  in  port  at 
Bermudas  and  Philadelphia,  the  passengers  were  on  short  allowance 
of  provisions,  as  required  to  be  furnished  by  the  passenger  act  of  1882. 
Whether  the  passengers  were  on  short  allowance  under  the  law  prior 
to  the  stormy  weather  referred  to  depends  upon  whether  the  pro- 
visions scheduled  on  the  tickets  for  each  passenger,  and  supplied  on 
the  vessel  was  or  not  eqttal  in  value  to  one  and  a  half  navy  rations  of 
the  United  States,  and  of  this  nothing  can  be  said  positively  from  the 
evidence  in  the  case. 

It  is  true  that  the  passe^tgers  grumbled  and  protested  from  the  time 
their  first  sea-siokness  was  overcome,  and  that  the  master  procured 
s  small  supply  at  both  Esoombrero  and  Gibraltar,  and  added  some 
from  the  ship's  stores;  but  I  think  the  main  and  controlling  facts  as 
proved  are  that  the  quantity  and  quality  as  specified  on  the  tickets 
were  approved  by  the  passengers  and  port  authorities  at  Palermo  be- 
fore sailmg,  and  that,  in  kind,  they  were  better  suited  to  emigrant , 
passengers  from  Italy  than  the  United  States  navy  rations,  in  kind, 
would  have  been. 
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These  facts,  taken  with  the  preBumptiou  that  the  master  knew  onr 
law  on  the  subject  and  complied  with  it,  and  the  total  absence  of  evi- 
dence of  value,  warrant  the  court  in  finding  that  the  libelants'  case 
fails  on  this  point.  While  the  passengers  were  in  port  at  Bermudas 
and  at  Philadelphia  firesh  provisions  were  famished,  and,  while  they 
may  have  had  other  grounds  of  complaint,  it  does  not  seem  that  they 
can,  under  the  evidence,  complain  of  a  short  allowance  of  food. 

The  next  question  is  how  far  accident'  obliged  the  captain  to  put 
the  passengers  on  short  allowance,  as  we  have  seen  was  the  case  for 
the  latter  part  of  the  voyage.  After  the  provisions  were  damaged 
and  destroyed  the  ship  neared  the  Bermudas,  where  the  master  in  his 
protest  says  he  was  compelled  to  put  in  for  repairs  and  to  renew  pro- 
visions. Up  to  the  arrival  in  Bermudas,  then,  it  is  easy  to  point  oat 
the  accidents  which  obliged  short  allowances  to  the  passengers,  bnt 
from  there  on  no  accident  is  alleged  or  proved.  At  the  Bermuda 
the  master  knew  that  the  30  days  originally  contemplated  for  the 
voyage,  and  for  which  time  the  passengers  had  been  provisioned,  had 
expired,  and  he  knew  that  the  supplies  originally  put  aboard  foV  them 
had  been  exhausted  or  destroyed.  It  was  his  plain  duty,  therefore, 
to  have  provided  at  Bermudas  sufficient  to  famish  each  passenger 
"an  allowance  of  good,  wholesome,  and  proper  food,  with  a  reason- 
able quantity  of  fresh  provisions,  equal  in  valae  to  one  and  a  half 
navy  rations  of  the  United  States,"  ^until  his  ship  could  reach  Phila- 
delphia ;  and,  again,  it  was  his  duty  at  Philadelphia  to  have  made  like 
provision  for  the  voyage  from  Philadelphia  to  this  port,  all  of  which 
he  failed  to  do. 

It  was  not  accident,  but  neglect,  of  the  master  that  pat  the  passen- 
gers on  short  allowance  from  Bermudas  to  t'hiladelphia,  and  from 
Philadelphia  to  this  port,  and  the  time  of  such  short  allowance  was 
from  December  9th  to  December  16th,  six  days;  and  from  December 
36th  to  January  9th,  14  days, — in  all  making  20  days  of  unjustifiable 
short  allowanoe,  for  which  the  three  dollars  per  day  penalty  for  each 
passenger  may  be  allowed.  All  the  adult  passengers  who  have  joined 
in  this  libel  are  clearly  entitled  to  recover,  each  for  him  or  herself, 
this  penalty  amounting  to  $60  each.  It  seems,  from  the  evidence, 
that,  in  contracting  for  passage,  those  over  12  years  were  classified 
as  adults,  and  those  under  12  as  half,  quarter,  and  gratis  passengers, 
and  fare  was  charged  accordingly.  The  demands  of  the  libel  are  for 
the  penalty  for  all,  whether  adult,  half,  or  quarter  passengers.  The 
law  provides  for  each  passenger,  bat  cannot  contemplate  that  infant 
passengers  shall  be  furnished  provisions  eqaal  in  value  to  one  and  a 
half  full  navy  rations.  It  does  not  provide  for  any  half  or  quarter 
penalties,  and  the  court  would  have  no  discretion  to  impose  less  than 
the  full  sum  of  three  dollars  per  day  for  each  infant  passenger,  if  it 
should  be  held  that  the  law  provided  a  penalty  for  8h<^  allowance  of 
food  for  such  passengers. 

The  case  is  one  of  difficulty,  and  it  is,  perhaps,  fortanate  that  in 
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ibis  osse  thig  demand  of  libelants  can  be  r^jeoted  on  the  evidence 
withobt  committing  the  coait  to  a  oonstraction  of  the  law,  farther 
than  to  hold  that  nnder  the  law  a  half  or  quarter  passenger 'is  not  en- 
titled to  have  an  allowance  of  food  equal  in  value  to  one  and  a  half 
navy  rations,  for  the  evidence  does  not  show  what  such  passengers 
were  allowed,  and  the  presumption  in  the  absence  of  evidence  is 
that  they  received  all  that  the  law  required.  The  demands  of  the 
libel  for  $100  general  damages  for  each  passenger  for  breach  of  con- 
tract of  passage  is  not  sastained  by  the  evideiue  sufficiently  to  war- 
rant the  court  in  farther  mnloting  the  owners  of  the  vesseL  The  six 
passengers  who  purchased  tickets  to  San  Francisco,  and  who  were 
landed  in  this  port  without  further  transportation  being  furnished, 
have  a  case  that  the  court  would  relieve  if  their  demand  had  been 
pnt  in  the  libel  as  well  as  in  the  brief  of  proctors,  and  sufficient  evi- 
-dence  had  been  offered  to  enable  the  eoort  to  assess  the  aetoal  dam- 
age ;  but  the  fact  is  that  no  such  demand  is  contained  in  the  libel. 

A  decree  will  be  entered  to  the  same  effect  as  that  of  the  district 
■court :  the  costs  of  the  district  court  and  of  this  court  on  claimants' 
appeal  to  be  paid  by  the  claimants,  and  the  oosts  of  libelants'  appeal 
io  be  paid  by  libelantB. 


Thb  Nsw  Oblb&nb.* 
OxBBi  V.  The  New  Obleanb.' 
{droMU  Omrt.  S.  V.  Louitiana.   February  26, 1S8S.) 

When  ft  TCBsel  at  sea  sdbwois  signals  of  distress  from  a  ateam-shlp  whoM 
iiuu:liiDeT7  has  been  disabled,  and  goes  to  her  assistance,  and  supplies  provis- 
ions, and  takes  an  officer  of  the  Bteam-sliip,  by  request,  to  a  place  where  he  can 
summon  assistance  for  the  steam-ahtp,  auch  serrlces  are  BaTvage  services. 

2.  SAU— DiBTRIBnTIOlT  OF  AWAHD. 

Where  valuable  services  were  rendered  by  the  ship  and  her  machinery,  the 
master  and  crew  doing  only  their  ordinary  duty,  for  which  they  were  paid  by 
the  owners,  on  principles  of  salvage  the  men  ntust  receive  a  share  of  the  rewaro- 
No  amount  of  reward  to  owners  and  machinery  will  so  stimulate  and  encourage 
efforts  to  save  life  and  property  in  peril  on  the  high  seas,  as  will  moderate  re- 
wards to  masters  and  crews  who  are  on  hand  to  control  the  ship  and  maohln- 
eiy,  and  are  the  effective  agents  to  set  the  machinery  in  motion. 
J,  Bamb— SAiviKo  Ship  dkdbr  Chartbe. 

In  this  case,  where  a  salvage  award  has  been  made  to  the  owners  of  ft  ship 
and  her  crew,  and  where  it  was  shown  that  at  the  time  the  salvage  services 
were  rendered  the  salving  ship  was  under  charter  and  in  possession  of  the 
charterer,  the  conrl  first  allowed  to  the  charterers,  out  of  the  salvaire  award, 
their  actual  outlay  in  rendering  the  services,— that  is,  for  the  hire  of  the  ship, 
and  for  the  pay-roll,  and  fuel  consumed  during  the  delay,— and  divided  the  bal- 
ance of  the  award  equally  between  the  charterer,  the  uwner  of  the  ship,  and 
the.  crew.    The  Alfen,  Swab.  189,  and  The  Waterloo,  2  Dod.  433,  distingulaheO. 

tsepovtsd  b7  JMeph  P.  Hwoor,       ot  uw  New  OrlMu  mb. 
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4.  Costs. 


Wlic^e  claimants  have  made  no  tenJer,  pam  no  money  into  court,  hrouffht 
In  no  parties,  and  have  done  nothing  to  facilitate  ihe  cause  save  to  admit  a 
contract  made  with  a  salving  vessel,  the  costs  should  be  homo  by  them. 

Admiralty  Appeal. 

W.  S.  Benedict,  for  libelants,  appellfints. 

E.  W.  Huntii^ton  and  Horace  L,  DufouTt  for  olaimants,  appellees. 

Richard  De  Gray,  for  owners  of  the  Baleigh. 

Pardee,  J.    The  facts  appear  to  be  substantially  as  follows : 

On  the  ninth  of  May,  1884,  while  the  steam-ship  Kew  Orleans  was  in  the 
Gulf  of  Mexico,  on  a  voyage  from  New  York  to  Kew  Orleans,  at  a  point  about 
125  mites  south-east  from  the  South  Pass  of  the  Mississippi  river,  her  cylinder 
exploded,  killing  one  of  her  engineers,  Injuring  otiiera  of  her  crew,  and  ren- 
dering her  motive  power  useless.  Thereupon  signiils  of  distress  for  assist- 
ance were  given  from  the  New  Orleans,  which  were  firft  discovered  from  the 
bark  Ophir,  then  on  a  voyage  from  Asplnwalt  to  Fascagoula,  about  12  o'clock 
on.  the  night  of  May  9th,  and  in  obedience  thereto  said  bark  tacked  and  beat 
towards  said  signal, — which  was  a  flash-light,— and  at  daybreak  the  New  Or- 
leans was  discovered  with  her  signal  of  distress  flying.  As  the  Ophir  ap- 
proached, the  master  of  tlie  New  Orleans  put  off  from  her  in  a  ship's  boat,  in 
company  with  his  first  ottlcer  and  a  boat's  crew,  and  came  on  board  of  the 
Ophir,  reported  the  above  accident  to  the  New  Orleans,  asked  for  provisions, 
and  that  the  Ophir  would  convey  his  first  officer  to  the  raouth  of  the  Missis- 
sippi river,  or  to  some  steam-vessel  going  to  the  mouth  of  the  Mississippi 
river,  to  summon  assistance  to  the  New  Orleans. 

Provisions  were  furnished  by  the  master  of  the  Ophir  to  the  New  Orleans 
to  the  value  of  $60,  and  the  Ophir  cleared  away  for  the  mouth  of  the  Missis- 
sippi in  the  forenoon  of  that  day,  with  the  first  officer  of  the  New  Orleans  on 
boaitl.  The  wind  at  the  time  was  liglit,  and  while  thus  proceeding,  on  the 
following  morning,  a  steam-ship  hove  in  sight,  and  then  signals  of  distress 
were  made  on  the  Ophir  to  attract  the  steamer's  attention,  in  obedience  to 
which  the  steamer,  which  proved  to  be  the  Baleigh,  bound  to  Honduras, 
came  under  tiie  bark's  stern  and  was  informed  of  the  condition  of  the  New 
Orleans,  and  her  latitude  and  longitude,  and  was  requested  to  go  to  her  as- 
sistance, which  she  did,  while  the  bark  continued  her  course  to  the  South  Pass 
until  tlie  night  of  the  twelfth  of  May,  when  the  flrat  ofBcer  of  the  New  Or- 
leans was  transferred  to  the  steam  pilotrboat  Underwriter,  bound  to  South 
Pass,  and  the  Ophir  proceetled  on  her  way  to  Piiscagoula. 

In  obedience  to  the  above  information  and  request,  the  Raleigh  changed  her 
course  and  ran  to  the  point  indicated,  where  she  arrived  in  the  course  of  four 
hours,  and  was  boarded  by  the  master  from  the  New  Orleans,  who  requested 
the  master  of  the  Baleigh  to  tow  him  to  South  Pass,  but  as  they  could  not 
agree  on  terms,  the  Raleigh,  after  supplying  the  New  Orleans  with  more  pro- 
visions, proceeded  on  her  voyage.  When  the  Raleigh  had  arrived  at  a  point 
about  10  miles  distant  from  the  New  Orleans,  she  was  again  signaled  from 
the  New  Orleans  to  go  backto  her,  which  shedid.  Then  a  contract  was  sigoaii 
by  the  master  of  the  Raleigh,  on  behalf  of  her  oumera  and  the  master  of  the 
New  Orleans,  for  the  towing  of  the  latter  by  the  former,  using  the  latter's 
hawser,  to  safe  anchorage  at  South  Pass  bar,  for  the  sum  of  SS.OOO.  which 
was  safely  done;  and  tlw  Baleigh,  after  coming  inside  the  Pass  and  receiv- 
ing coal,  again  went  to  sea  and  proceeded  on  her  voyage  to  Belize,  Honduras. 

The  services  so  rendered  by  the  Ophir  and  the  Baleigh  to  the  New 
Orleans  were  salvage  services.  See  The  Hadwig,  24  £ng.  Law  &  Eq. 
583;  The  Sugan,  1  Spr.  499;  The  Jamee  T.  Abbott,  3  Spr.  101;  The 
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WiUiama,  Brown,  Adm.  208;  The  Bolivar,  1  Woods,  397;  The  Sarah, 
3  Prob.  Div.  39;  The  Saragoeea,  1  Ben.  563;  The  CharUt  Adolphe 
Bwab.  168;  The  Beward,  1 W.  Rob.  174. 

The  amoanfc  to  be  allowed  for  these  salvage  services,  if  presented 
as  a  new  qaeetion  to  the  coort,  might  require  an  examination  into  Ibe 
value  of  the  propertv  salved,  and  a  cousideration  of  the  circumstances 
ander  which  the  Bervioes  were  rendered;  but  the  parties  have  practi- 
cally settled  the  matter  themselves.  The  main  service  was  that  of 
the  Baleigh,  and  as  to  that  the  respective  masters  agreed  and  con- 
tracted before  the  services  were  renderedi  and  the  amount  of  $5,000, 
60  fixed,  is  not  attacked  by  either  party  as  too  much  or  too  little,  or 
aa  oppressive  or  inequitable. 

The  master  of  the  Ophir,  before  suit,  offered  to  settle  for  (350.  The 
service  of  the  Ophir  was  incidental,  and  should  be  fixed  with  refer- 
ence to  the  main  amount  allowed.  In  view  of  the  litigation  and  the 
^iervention  of  the  orew*  $600  seems  the  proper  compensation. 

Having  determined  that  the  services  were  salvage  servioea,  and  the 
amount  to  be  avnirded  therefor,  the  next  question  is  one  of  distribu- 
tion. As  to  the  sum  awarded  the  Ophir  there  is  no  trouble, — one- 
half  should  go  to  the  owners,  and  the  other  half  to  the  master  and 
crew,  aocording  to  the  pay-roll.  The  distribution  of  the  sum  awarded 
the  Baleigh  presents  more  difificulty.  The  valuable  services  were  ren- 
dered by  the  ship  and  her  machinery,  the  master  and  orew  doing  only 
their  ordinary  duty,  for  whioh  they  were  paid  by  the  owners,  and  yet 
on  principles  of  salvage  the  men  must  receive  a  share  of  the  reward. 
No  amount  of  reward  to  owners  and  machinery  will  so  stimulate  and 
encourage  efforts  to  save  life  and  property  in  peril  on  the  high  seas 
as  will  moderate  rewards  to  masters  and  crews  who  are  on  hand  to 
control  the  ship  and  machinery,  and  are  the  effective  agents  to  set 
the  machinery  in  motion. 

The  next  question  is,  who  is  entitled  to  the  owner's  share  of  the 
Baleigh's  salvage  ?  or,  in  other  words,  who  were  the  owners  of  the  Ba- 
leigh at  the  time  the  services  were  rendered?  The  libelant  Oteri 
vas  the  charterer  of  t)ie  bare  ship  and  machinery,  etc.,  by  the  day, 
manning,  equipping,  and  navigating  her  at  his  own  expense,  carrying 
his  own  cargoes, — the  owner  pro  hoc  vice.  At  the  same  time,  the 
owners*  property  was  used  to  some  extent  and  was  risked  in  the  ren- 
dition of  services  to  the  New  Orleans.  If  it  were  a  mere  question 
of  compenBation  for  work  and  labor,  the  owners  would  be  entitled 
to  nothing;  but  I  think  the  ease  is  very  different,  so  far  as  it  is  a 
question  of  reward  for  the  use  and  risk  of  property,  and  encourage- 
ment for  the  rendition  of  salvage  services.  Why  reward  a  tempo- 
rary owner  and  leave  out  the  real  owner?  Neither  one  had  really 
anything  to  say  as  to  whether  the  services  should  or  not  be  rendered. 
The  ease  is  one  to  be  settled  on  principle,  for  we  have  no  authorities 
at  hand,  if  such  cases  have  been  adjudged  in  the  admiralty  courts. 

The  Al/en,  Swab.  189,  and  The  Waterloo,  2  Dod.  433,  are  not  in 
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point;  for,  while  they  hold  in  terms  that  charterers  are  not  entitled  to 
salvage  earned,  they  refer  to  charterers  who  are  not  in  posBession  of 
and  navigating  the  ship, — were  freighters  nnder  charter-party.  See 
Cohen,  Adm.  60-63.  In  this  case  I  do  not  understand  that  the 
contract  of  charter  providee,  either  by  inclaeive  terms  or  exolosive 
terms,  as  to  which  party  to  it  shall  be  entitled  to  salvage  mtmev 
earned  by  the  ship  during  the  running  of  the  charter.  It  seem  to  me 
that  the  proper  rale  in  a  case  like  the  present  is  to  first  allow  to  the 
charterers  oat  of  the  salvage  award  their  actual  outlay  in  rendenog 
the  services,— that  is,  for  the  hire  of  the  ship,  and  for  the  pay-roll,  and 
fael  consumed  during  the  delay, — and  then  to  divide  the  balance  as  a 
reward;  and  such  rule  will  be  followed  in  this  case,  so  that  from  the 
$5,000  awarded  the  Raleigh  the  libelant  Oteri  shall  first  be  paid  bis 
actual  expense  in  rendering  the  Bervices,  and  the  balance  will  be 
equally  divided, — one-third  to  the  charterer,  one-third  to  the  owner, 
and  one-third  to  the  master  and  crew;  the  last  according  to  the  pay- 
roll.   For  the  purpose  of  distribution  a  reference  will  be  ordered. 

As  to  the  costs  of  the  ease  I  think  it  clear  that  they  shoold  be 
borne  by  the  claimants.  They  made  no  tender;  they  paid  no  numey 
into  court;  they  brought  in  no  parties;  they  have  done  nothing  to 
facilitate  the  cause,  save  to  admit  the  contract  with  the  Baleigh,  which 
the  court  has  found  did  not  cover  all  the  salvage  service  rendered ; 
in  short,  they  have  not  brought  themselves  within  the  rules  applied 
in  salvage  cases  in  order  to  save  themselves  from  oosts.  See  Cohen, 
260,  261,  288,  289;  Jones,  Salv.  204. 

The  costs  of  the  reference  in  this  court  for  apportionment  among  the 
libelants  will  be  taxed  to  the  owners  and  charterers  of  the  Baleigb. 


The  Thomas  Carroll. 
{District  Court,  y.  D,  New  York.   June  5, 1885.) 

I 

1.  CoLT.TBioTT— Erie  Cakal— Inbvitablk  A  cciDEHT— Fault. 

Where  acoHision  occurs,  on  a  brifjht  starlight  night,  between  two  boats  going 
in  opposite  directions  at  a  speed  of  loss  than  three  miles  an  hour,  upon  the 
sluggish  waters  of  a  canal,  it  cannot  be  attributed  to  inevitable  accident,  hoA 
especially  80,  wlien  they  see  each  other  in  ample  time  to  execute  all  ne^jcssu; 
maneuvers. 

2.  Samk — Ddtt  op  3oat  in  Unusual  Position. 

Where  a  boat  is  in  an  unusual  position,  where  she  has  no  light  to  be,  ibe 
must  take  adequate  and  necessary  means  to  inform  otben  of  the  fact. 
8.  Same— Nkglioexce. 

In  order  to  hold  the  injured  vessel  responsible,  she  must  not  only  he  at  fault, 
hut  the  fault  must  in  some  way  contribute  to  produce  the  accident. 

Benjamin  H.  Williams,  for  libelant. 
George  Clinton,  for  respondents. 
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CoxB,  J.  On  the  fifth  of  August^  1883,  the  steam  canal-boat  Ye- 
nuB,  with  her  consort  Leto,  was  proceeding  westwardly  along  the 
Erie  canal.  Both  boats  were  loaded  with  cement.  The  Leto  was 
pnshed  ahead  of  the  Venus,  being  fastened  to  her  by  stiff  iron  coup- 
lings. At  midnight,  and  when  about  a  half  of  a  mile  west  of  May's 
point,  in  the  county  of  8eneca,  a  collision  occurred  between  the  Leto 
and  the  steam  canal-boat  Thomas  Carroll.  It  is  to  recover  for  the 
injnries  thas  sustained  b^  the  Yenns  and  Leto  that  this  action  is 
brought.  The  Carroll  was  loaded  with  grain,  and  was  destined  for 
New  York.  She  was  without  a  consort.  At  the  point  in  qaestion 
the  canal  is  about  68  feet  wide,  the  navigable  channel  being  about 
38  feet  wide.  The  berme  bank  is  on  the  north,  or  right-hand  side, 
the  tow  path  on  the  south,  or  left-hand  side>  going  east.  The  three 
boats  were  of  abont  equal  dimensions,  being  96  feet  in  length  and 
17^  feet  beam. 

Where  a  collision  occurs,  on  a  bright  starlight  night,  between  two 
boats,  going  in  opposite  directions,  at  a  speed  of  less  than  three  miles 
an  hour,  upon  the  sluggish  waters  of  the  canal,  it  eannot  be  attrib- 
uted to  inevitable  accident,  and  especially  so,  when  they  see  each  other 
in  ample  time  to  execute  all  necessary  maneuvers.  Merely  to  state 
the  facts  is  to  answer  the  proposition  in  the  negative.  As  there  was 
no  vis  major,  it  necessarily  follows  that  either  the  Yenus  and  her  con- 
sort, or  the  Carroll,  or  both,  were  at  fault. 

A  oarefal  examination  of  the  evidence  has  failed  to  disclose  any 
dereliction  of  duty  on  the  part  of  the  Yenus  and  Leto  which  can 
fairly  be  said  to  have  contributed,  in  any  appreciable  degree,  to  the 
accident.  For  it  is  quite  evident  that  the  injured  vessels  would 
not  be  inculpated,  even  though  it  were  determined  that  all  the  accu- 
8ati<ni8  now  brought  against  them,  both  in  equipment  and  manage- 
ment, were  fully  supported  by  the  proofs.  It  is  not  easy  to  trace  any 
connection  between  the  collision  and  the  absence  of  inboard  screens 
for  the  lights,  the  use  of  the  stiff  coupling,  or  the  failure  to  have  a 
lookont  on  the  bow  of  the  Leto.  Had  the  screens  been  present  and 
the  coupling  absent,  had  the  captain  stood  at  the  exact  point  where, 
it  IB  now  asserted,  he  shonld  have  been,  the  consequences  would 
have  been  the  same.  Nothing  that  the  Yenus  and  Leto  reason- 
ably could  be  expected  to  do  to  avert  the  injury  was  omitted.  The 
crew  exhibited  as  much  skill  and  prudence  as  conld  be  expected  in 
the  oiroumstanoes.  Had  they  executed  some  of  the  maneuvers  and 
followed  some  of  the  theories  advanced  upon  the  trial,  not  only  would 
the  disaster,  in  all  probability,  have  been  more  severe,  but  the  libel- 
ant would,  in  part  at  least,  have  been  held  responsible  for  it.  The 
Yenns  and  Leto  were  where  they  had  a  right  to  be,  and  where  it  was 
their  dnty  to  be.  Immediately  upon  discovering  the  proximity  of  the 
Carroll,  and  informing  h»  of  their  presence,  they  followed  the  ancient 
law  of  the  sea,  and  put  their  helm  a-port.  They  kept  as  close  to  the 
berme  bank  as  possible,  and  were  there  when  the  blow  was  given. 
T.28F,no.l6— 68 
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Their  engine  was  reversed,  and  speed  slackened  as  soon  as  danger 
was  apparent.  They  were  hardly  moving  at  the  time  of  the  collision. 
Every  means  of  safety  bad  been  exhausted,  and  they  were  practically 
helpless.  The  situation  in  this  respect  was  not  unlike  that  of  the  in- 
jured steamer  in  The  Pennaylvcaiia^  24  How.  307,  312.  Could  their 
master  have  foreseen  the  erratic  and  unexpected  course  of  the  Car- 
roll, be  might  have  taken  many  additional  precautions,  but  this  he 
ooald  not  know.  It  was  to  him  an  ordinary  case  of  two  steam-boats 
meeting  on  a  clear  night.  He  assnmed,  and  he  had  a  right  to  assume, 
that  if  he  kept  his  own  side  all  would  be  well.  He  was  not  called 
upon  to  predict  that  the  coming  boat  would  take  his  water  <and  at- 
tempt to  pass  him  on  the  starboard  side.  From  what  has  been  said 
already,  it  follows,  as  an  almost  inevitable  presumption,  that  the  Car- 
roll was  at  fault.  Her  negligence  is,  however,  not  left  to  presump- 
tion; it  is  clearly  proved.  Even  upon  her  own  theory  she  cannot  es- 
cape. The  evidence,  viewing  it  in  the  best  p(»sible  light  for  the  re- 
spondents, is  that  the  Carroll  saw  the  Venus  and  Leto  far  enough 
ahead  to  do  all  that  was  necessary  to  prevent  accident.  She  was  then 
19^  feet  from  the  berme  bank  and  300  or  400  feet  from  the  Leto.  If, 
in  traversing  this  space,.Bhe  had  swung  18  feet  to  the  right,  she  would 
have  passed  in  safety.  She  gave  one  whistle, — "Go  to  the  right," — 
which  was  answered  by  the  same  signal  from  the  Venus.  The  libel- 
ant's evidence  regarding  the  signals  is  stoutly  disputed,  but  it  is 
thought  that  the  preponderance  of  proof  is  against  the  respondents 
on  this  point.  Moreover,  the  direct  testimony  is  supported  by  strong 
presumptions.  It  is  hardly  within  the  realm  of  probability  that  two 
boats,  meeting  at  night  upon  a  narrow  water-way,  would  give  con- 
trary signals,  one  saying,  "Go  to  the  right;"  the  other  replying, 
"We  cannot;  we  are  going  to  the  left,  and  you  must  go  to  the  left 
also;"  and  that  there  the  interchange  of  signals  should  cease.  All 
agree  that  but  one  signal  was  given  from  each  boat ;  the  respond- 
ents, however,  contend  that  the  Carroll  answered  the  one  blast  of  the 
Vonus  by  giving  two.  If  this  were  true,  would  not  so  experienced  a 
navigator  of  the  canals  as  the  master  of  the  Venus  have  taken  some 
notice  of  it,  and  if  he  failed  to  do  so,  would  not  common  prudence 
have  dictated  to  the  Carroll  the  necessity  of  repeating  her  own  sig- 
nal in  order  that  the  Venus  might  surely  understand  it?  Is  it 
likely  that  both  boats  would  run  into  inevitable  danger,  each  knowing 
that  the  other  was  turning  toward  the  berme  bank,  and  make  no  fur- 
ther attempt  to  extricate  themselves? 

If  the  Carroll,  as  her  master  says,  was  aground,  f»r  dragging  on 
the  bottom  of  the  canal,  19  or  20  feet  from  the  berme  bank,  unable 
to  get  off,  she  should  not  have  contented  herself  with  one  signal  or 
two  signals.  Hbe  should  have  informed  the  Venus  and  Leto  beyond 
the  reach  of  doubt  that  she  lay  directly  in  their  path ;  the  path,  which, 
in  ordinary  eireumstances,  it  was  their  duty  to  take.  But  she  did 
nothing  of  the  kind.   The  libelant  insists  that  the  Carroll  at  first 
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turned  to  the  right  and  kept  upon  the  tow-path  side  until  so  near  the 
Venus  and  Leto,  that  any  change  of  the  latter'a  coarse  was  impossi- 
ble, when  she  suddenly  took  a  sheer  and  struck  the  Leto,  lying  help- 
less on  the  herme  bank.  If  this  be  the  correct  version  she  was  guiity 
of  a  grave  fault.  If,  on  the  bontraty*  as  the  respondents  assert,  she 
-was  aground  on  the  berme  bank,  directly  in  the  path  of  the  Venus 
and  Leto,  and  took  no  measures,  except  the  one  signal,  to  inform 
them  of  her  extraordinary  situation,  she  was  equally  culpable. 

Where  a  boat  is  in  an  nnnsnal  position,  where  she  ought  not  to  be, 
where  she  has  no  right  to  be,  she  mast  ti^e  adequate  and  necessary 
means  to  inform  others  of  the  fact.  Upon  either  theory,  then,  the 
Carroll  was  n^ligent,  and  the  agreement  of  her  .master,  immediately 
after  the  accident,  when  it  was  thought  the  injury  was  slight,  to  pay 
the  damages  incurred,  is  very  suggestiTO  as  to  what  his  opinion,  at 
that  time,  was. 

It  follows  that  there  must  be  a  decree  for  the  Ubdant,  with  oosta, 
and  a  xefereuce  to  compute  the  damages. 


UaiA.  V.  I.  &  V.  Flobio  S.  S.  Go. 
(Dittria  Court,  D.  NewJera^.   May  25, 1866.) 

L  AdmThalty  Practice — Misnomer — Wa.iver — Appearance  and  Answer. 

After  a  respondent  has  appeared  generally,  and  answered  upon  the  merits, 
it  is  too  late  to  more  for  a  dismissal  because  of  a  raieoomer  la  the  libel  and  mo- 
nition. 

2.  Cahrisbs  of  Goods  bt  Ybssxi^^ill  qv  Ladino— Trakshifhbkt— Deuy— 
Damaob  to  Caroo  of  Prurbb. 

On  the  twenty-third,  tfair^th,  and  thirty-first  of  March,  1681,  L.  shipped  on 
hoard  respoadeot's  tliree  steamers  600  casks  of  prunes  at  Trieste,  to  be  deliv- 
ered in  New  York,  uato  order,  and  took  therefor  bills  of  ladinff,  in  which  re- 
spondent stipulated  that  said  fltcamers  were  bound  for  Now  York,  and  reserved 
the  Tight  to  tranship  any  part  of  said  cargo  to  another  steamer.  Two  of  the 
steamers  proceeded  to  Palermo,  Sicily,  and  discharged  the  prunes,  where  they 
remained  for  55  days,  when  they  were  shipped  on  another  of  respondent's 
steamers,- brought  to  New  York,  an4  delivered  in  a  damaged  condition,  owing 
to  the  delay  that  cnsaed  in  their  tran.'thipmont,  and  the  want  of  proper  care  in 
their  handling  and  storage  at  Palermo.  Held,  that  respondent  was  not  bound 
to  tranship  In  other  vet^sels  than  his  own,  under  the  bill  of  lading,  but  that  he 
was  obliged  to  use  diligence  and  care  that  adequate  facilities  were  furnished  to 
comply  with  its  agreement  to  tranship  without  unreasonable  delay,  and  that 
be  was  liable  for  the  damage  caused  by  his  neglect  to  provide  for  the  more  di- 
rect transportation  of  the  prunes  to  New  York  after  their  arrival  at  Palermo. 

Libel  in  rem. 

Jaa,  K.  Hill,  Wing  d  Shoudy,  for  libelants. 
Lorenzo  XJUo^  for  respondents. 

NxxoN,  J.  The  libel  in  this  case  is  filed  afi^ainst  a  foreign  company, 
claiming  damages  for  negligence  and  want  of  ofure  in  the  tranabip- 
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ment  of  600  casks  of  prunes  from  Trieste  to  New  York,  and  pra3riDg 
for  process  against  the  goods  and  chattels  of  the  company  within  this 
district)  if  the  respondent  could  not  be  found.  The  return  of  tlie 
marshid  on  the  monition  shows  that  not  finding  the  respondents,  he 
attached  certain  property,  belonging  to  them;  to- wit:  the  eteamship 
Vicenzo  Florio,  her  tackle,  etc.,  in  obedience  to  the  clause  of  foreign 
attachment  contained  in  the  process.  A  general  appearance  was  en- 
tered for  the  respondents  by  Lorenzo  UUo,  Esq.,  a  claim  for  the 
property  seized  put  in  by  the  I.  &  V.  Florio  Steam-ship  Company  of 
Palermo,  satisfactory  security  given,  and  an  answer  filed  to  the  merits 
of  the  libel,  acknowledging  the  reception  and  transhipment  uf  the 
prunes  in  the  attached  steamer,  but  denying  the  negligence  and  want 
of  care  complained  of.  A  reference  was  made  to  a  commissioner  to 
take  testimony.  Commissions  issued  to  the  respondents  for  the  ex- 
amination of  witnesses  in  foreign  countries,  and  very  voluminous  evi- 
dence, has  been  returned  and  filed.  When  the  case  came  up  for  final 
hearing,  the  proctor  for  respondents,  before  the  argument,  moved  the 
court  to  vacate  the  attachment  and  dismiss  the  suit,  as  to  the  re- 
spondents, on  the  ground  of  a  misnomer  in  the  libel  and  monition. 
The  motion  comes  too  late;  the  general  appearance  to  the  suit  by  the 
respondents  and  an  answer  upon  the  merits,  without  objection,  are 
always  regarded  as  a  waiver  of  such  irregularities. 

EspresBing  no  opinion  respecting  the  action  of  the  court,  if  the  re- 
spondeuts  bad  put  in  a  special  appearance  for  the  purpose  of  enter- 
ing a  motion  to  vacate,  or  had  filed  answer,  which  raised  the  ques- 
tion now  suggested,  I  have  no  hesitation  in  holding  that  the  respond- 
ents* cannot  be  permitted  to  waive  such  defects  at  the  begmning  of 
the  proceedings,  and  afterwards  urge  them  at  the  ooudusion  of  the 
case. 

The  libel  alleges  that  on  March  23,  1881,  at  Trieste,  one  Lied- 
mann  shipped  on  board  the  steamer  Cariddi,  owned  by  respondents, 
200  casks  of  prunes,  to  be  carried  from  that  port  to  the  port  in  New 
York;  that  on  the  thirtieth  of  the  same  month,  be  shipped  on  the 
Taormina,  another  steamer  of  the  respondents,  200  other  casks  of 
prunes,  to  be  delivered  to  the  port  in  New  York;  that  on  the  thirty- 
first  of  the  same  month  he  shipped  200  other  casks,  on.  board  the 
last-named  steamer,  for  the  same  destination ;  that  said  casks  were 
to  be  delivered  in  New  York,  unto  order,  and  that  the  agents  of  the 
respondents  at  Trieste  signed  bills  of  lading  therefor,  in  which  they 
stipulated  that  the,  said  steamers  were  bound  to  New  York,  and  re- 
served the  right  to  tranship  any  part  of  said  cargo  to  another  steamer ; 
that  the  said  steamers  Cariddi  and  Taormina  proceeded  from  Trieste 
to  the  port  of  Palermo,  Sicily,  where  they  discharged  said  prunes, 
and  the  same  remained  at  Palermo  an  unreasonable  length  of  time, 
to-wit,  for  a  period  of  55  days;  that  they  were  afterwards  shipped 
upon  the  steamer  Vicenzo  Florio,  another  vessel  of  respondents,  and 
brought  by  her  to  New  York,  and  delivered  to  the  libelant  in  a  dam- 
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aged  and  deteriorated  ooudition^  owing  to  the  delay  which  ensued 
in  their  transportation,  and  the  want  of  proper  care  in  their  hand- 
ling and  stowage  at  Palermo;  that  the  respondents  nef^lected  to 
transfer  said  prunes  from  Palermo  for  the  long  period  above  stated, 
althongh  they  had  a  number  of  opportunities  so  to  do ;  that  after  their 
shipment  Leidmann  indorsed  the  bills  of  lading  in  blank,  and  for- 
warded them  to  libelant  for  value;  that  libelant  is  the  true  and  law- 
ful owner  of  the  merohandise  therein  described,  and  by  reason  of  the 
negligence  and  want  of  care  and  diligence  of  respondents  in  the  trans- 
portation and  custody  of  said  merchandise  he  has  sustained  damages 
to  the  amount  of  $6,000,  which  has  been  duly  demanded,  and  not 
paid. 

The  I.  &  V.  Florio  Steam-ship  Company  of  Palermo,  Sioily,  alleg- 
ing itself  to  be  a  corporation  duly  ozonized  onder  the  laws  of  Italy, 
files  its  answer  admitting  the  shipment  of  the  prunes  by  Leidmann  on 
the  said  steamer  at  Trieste,  but  denying  that  the  steamers  were  bound 
for  New  York.  The  answer  avers  that  the  respondent  corporation  ' 
owns  and  manages  two  certain  lines  of  steam-ships,  of  a  different  class 
and  capacity;  one  of  which  carries  merchandise  along  the  east  coast 
of  Italy  from  Trieste  to  ports  in  Sicily,  and  back  again  to  Trieste;  and 
the  other  plies  along  the  west  coast  of  Italy  to  Palermo,  in  Sicily,  and 
thence  to  the  port  of  New  York,  and  back  again;  and  that,  in  the  reg- 
ular course  of  management  of  said  'two  lines,  all  merchandise  shipped 
on  the  east  coast  of  Italy,  intended  to  be  delivered  in  New  York,  is 
transhipped  at  the  port  of  Palermo  on  one  of  respondent's  steamera 
bound  to  New  York,  and  that  snch  course  of  management  is  a  matter 
of  general  notoriety  among  mercbants  in  the  ports  where  the  steamers 
pass,  and  was  also  known  to  Leidmann,  the  shipper  of  the  prunes ; 
that  when  the  prunes  were  put  on  respondent's  steamers  at  Trieste, 
as  allege^  in  the  libel,  the  said  Leidmann,  with  full  knowledge  of  the 
usual  mode  of  transportation,  accepted  bills  of  lading  containing 
a  stipulation  that  the  respondents  should  have  the  liberty  of  tran- 
shipping the  same  upon  any  other  of  their  steamers  leaving  the  ports 
of  Sioily  for  the  port  of  New  York;  that  the  steam-ships  Cariddi  and 
Taormina  proceeded,  with  the  prunes  on  board,  from  Trirate  to  Pa- 
lermo, where  they  were  discharged,  and  remained  for  a  certain  time, 
awaiting  an  opportunity  to  tranship  on  one  of  the  steam-ships  of  re- 
spondent leaving  that  port  for  New  York;  that  they  were,  in  fact, 
transhipped  on  the  steam-ship  Vicenzo  Florio,  one  of  the  steamers  of 
the  respondent  on  the  line  between  the  ports  of  Italy  and  New  York, 
with  due  dispatch,  and  in  the  proper  and  customary  manner,  and  were 
carried  to  New  York  and  duly  delivered  to  the  libelant;  and  that  said 
transhipment  was  made  without  unreasonable  delay  and  in  the  reg- 
ular course  of  their  business,  and  at  the  first  opportnnity  which  re- 
spondent had  to  forward  the  merchandise  (o  the  port  of  New  York. 

The  bills  of  lading,  which  are  made  exhibits  in  the  case,  reveal  the 
contract  between  the  parties  at  the  time  of  the  shipment.   £'som  them 
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I  learn  that  600  casks  were  shipped  at  Trieste  for  New  York  on  the 
steamers  of  respondent^  as  follows:  On  March  28,  1881,  200  casks 
on  the  Gariddi;  on  March  30th,  200  casks  on  the  Taormina;  and  on 
March  31st,  200  other  casks  on  the  last-named  steamer.  That  they 
were  all  shipped  in  good  order  and  condition,  to  be  delivered  in  the 
port  of  New  York;  "the  liberty  to  tranship  any  part  of  said  cargo  by 
steamer"  being  reserved  in  the  said  bills  of  lading.  The  undertak- 
ing of  the  respondent  was  that  the  merchandise  thus  committed  to 
its  charge  for  delivery  in  New  York  would  be  transported  there  with 
reasonable  care  and  dispatch, — ^not  necessarily  in  the  steamer  selected 
for  the  voyage  at  Trieste,  but  in  some  steamer  belonging  to  and  un- 
der the  control  of  the  company  with  which  the  contract  was  made. 
I  agree  with  the  learned  advocate  for  the  respondent  that  a  tran- 
shipment into  steamers  other  than  the  respondent's  was  not  in  contem- 
plation, or  obligatory,  under  the  above  clause,  in  the  bills  of  lading. 
But,  nevertheless,  they  were  obliged  to  ase  diligience  and  care  that 
adequate  facilities  were  famished  to  comply  with  their  agreement  to 
transport  without  unreasonable  delay. 

Do  the  facts  of  the  case  show  that  the  respondent  performed  its 
duty  in  this  respect?  One-third  of  the  cargo  was  received  by  the 
Cariddi,  at  Trieste,  on  March  23d,  and  they  reached  Palermo  on  April 
3d,  following.  The  other  two-thirds  were  shipped  at  Trieste,  on  the 
Taormina,  on  March  30th  and  3l8t\  It  does  not  clearly  appear  when 
they  arrived  at  Palermo,  but  the  weight  of  the  evidence  is  that  it  was 
about  nine  days  afterwards.  The  only  steamer  of  the  respondent  that 
sailed  from  Palermo  to  New  York  daring  the  mouth  of  April  was  the 
Washington,  which  was  lying  at  Palermo  for  several  days,  botbbefon 
and  after  the  arrival  of  the  prunes.  They  were  not  forwarded  by  her 
to  New  York,  and  the  excuse  rendered  is  that  sbe  was  already  loaded 
when  the  Cariddi  and  Taormina  arrived.  I  think  it  was  the  duty  of 
the  company,  when  they  accepted  the  prunes  and  receipted  for  the  de- 
livery in  New  York,  to  ascertain  whether  (hey  had  at  their  command 
the  means  of  their  transportation  within  a  reasonable  time.  If  they 
had  not,  they  sboold  have  declined  to  receive  them.  The  Washing- 
ton did  not,  and,  it  is  alleged,  could  not,  take  them.  Their  next 
steamer  for  New  York  was  the  Vicenzo  Florio,  which  did  not  leave 
Palermo  until  May  24th.-  In  the  mean  time  the  prunes,  taken  from 
the  Trieste  steamers  about  the  first  of  April,  were  kept,  either  in 
lighters  or  in  a  floating  magazine,  at  the  port  of  Palermo  for  nearly 
two  months,  awaiting  the  departure  of  another  steamship.  If  auy 
injury  resulted  to  the  cargo  from  this  long  detention,  the  loss  must 
be  chargeable  to  the  respondent  corporation,  which  caused  it. 

It  should  be  observed,  in*  this  eonnection,  that  while  the  average 
time  for  a  voyage  from  Trieste  to  New  York,  in  a  sailing  vessel,  Is 
twice  as  great  as  is  required  for  a  steamer,  the  freight,  or  the  cost  of 
transportation,  by  the  former  is  less  by  more  than  one-half  than  by 
the  latter.  Both  methods  were  available  in  the  present  case,  but 
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tbe  steamer  was  selected,  doubtless,  on  account  of  ifae  promise  of 
greater  dispatch.  The  merchandise  was  delicate,  and  of  a  charac- 
ter to  be  damaged  by  any  exposure  or  delay  in  a  tropical  climate. 
The  Vioenzo  Floho  arrived  in  New  York  on  June  11th, — about  80 
days  after  they  had  beeh  shipped  at  Trieste,  and  some  weeks  after 
they  would  have  been  regularly  due  if  forwarded  by  a  sailing  vessel. 
There  is  no  proof  that  the  long  delay  was  caused  by  any  stress  of 
weather,  but  it  seems  to  have  arisen  from  the  respondent's  negleot  to 
provide  for  tbe  more  direct  transportation  of  the  merchandise  to  New 
York  after  its  arrival  in  Palermo. 

The  testimony  of  Josiah  Bich  and  John  A.  Jansen  is  quite  explicit 
as  to  the  fact  and  the  cause  of  the  damage  to  the  cargo.  Both  had 
had  large  experience  in  the  business,  and  for  many  years  had  han- 
dled the  greater  part  of  the  Turkish  prunes  that  had  come  into  the 
port  of  New  York.  They  agree  in  opinion,  after  a  careful  examina- 
tion of  the  600  casks,  that  the  damaged  condition  of  the  prunes  arose 
from  the  delay  at  Palermo  in  their  transportation.  It  is  a  ease 
where  there  should  be  a  decree  for  libelant,  and  a  reference  to  ascer- 
tain the  damages,  if  the  parties  desire  to  take  further  evidenoe  upon 
the  enbjeet. 


1.  MABTmiB  LmK— Ship's  Credtt— Cask  Stated. 

The  ship  9. ,  bolooging  to  Amcrlcaa  owners,  arrived  w\th  cargo  at  Oreeoock, 
ScottaDd.  She  waa  a  stranger  there,  and  tbe  captain  designated  O.  N.  A  Co. 
as  her  collecting  and  disbursing  agents,  who  collected  the  inward  freights  and 
held  a  large  balance  for  the  ship.  It  appearing  that  she  was  in  need  of  rc- 
metaling,  V.  K.  &  Co.  ordered  the  nccessarj  metal  of  the  libelants,  it  being 
uaderelood  that  the  bill  shoald  be  •*  paid  by  C.  H.  ft  Coi  when  the  ship's  ac- 
conots  were  adjusted,"  in  cash,  "under  dlscouat."  Thereafter  the  ship  re- 
mained In  the  vicinity  for  four  months ;  hut  no  demand  for  payment  waa  ever 
made  of  the  captain,  and  no  inquiries  were  made  of  him  abont  any  of  their 
dealings.  The  bill,  audited  by  the  captain,  was  rendered  to  O.  N.  &'Co.  The 
latter,  on  settling  their  accounts  with  the  captain,  included  the  bill  as  paid  by 
them.  After  ihe  ship  had  finally  sailed,  demands  were  made  of  C.  &  Co., 
but  before  payment  they  failed :  and  about  a  year  after  furnlihiog  the  supplies 
inquiries  were  first  made  after  the  owners.  This  action  was  thereafter  brought 
to  enforce  an  alleged  lien  upon  the  ship  for  the  supplies,  and,  by  consent,  the 
liability  of  ship  and  owners  was  submitted.  The  judge  found  that  the  goods 
were  not  ordered  or  furnished  on  an^  intended  credit  of  t^e  ship.  Hetd,  that 
under  the  well-settled  rule  that  no  lien  arises  for  a  vesst'l's  supplies  except  in 
case  of  necessity  for  the  credit  of  the  ship  to  obtain  them,  as. large  funds  of  the 
S.  in  the  hands  of  C.  N.  &  Co.  were  shown  to  have  existed,  which  was  known 
to  the  libelants,  or  would  have  liecome  known  to  them  on  reasonable  inquiry, 
there  was  no  necessity  for  credit,  and  that  no  lien  attached. 

2.  Sake — Owner's  Ltabilitt — Prihcipal  amd  Agent — Inquirt  for  IIesfonsi- 

BLB  PaBTT— FORBION  PRINCIPAL. 

The  libelants  contended  that  the  ship's  owners  were  liable  tn  pertonam  for 
tbe  supplies.   It  was  shown  that  the  libelants  did  not  know  who  the  owners 

tB«pflTll4  by  B.  D.  fe  Edward  G.  BeMttkt,  Etqa-.  of  ttu  N«v  Voifc  bar. 
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were  when  the  supplies  were  furnished ;  that  they  mado  no  inquiry  In  regard 
to  tliem  until  after  the  failure  of  0.  N.  &  Co.;  and  that  they  evidently  relied 
on  the  latter  firm  for  payment.  Held,  that  hy  the  English  law  the  cr^it  of  a 
foreign  principal  is  not  presumptively  pledged  hy  the  dealings  of  an  agent 
resident  in  the  kingdom;  that  the  maritime  taw  also  affords  no  prima  facte 
presumption  of  authority  in  mere  ship-brokers  having  funds  of  the  ship,  to 
bind  her  owners  for  supplies  ordered  by  them,  and  there  was  no  proof  of  any 
actual  authority,  that  as  C.  N.  &  Co.  were  only  agents  in  a  limited  capacity, 
did  not  know  or  have  correspondence  with  the  owners, and  had  in  their  bands 
sufiBcient  funds  of  the  ship,  their  ordering  of  supplies  for  the  ship  did  not  bind 
the  owners  by  implication,  and  that  the, circumstances  negatived  any  such  au- 
thority; that  the  libolants  were  bound  to  make  inquiries  of  the  master  of  the 
ship,  or  take  the  risk  of  the  actual  authority  of  C.  N.  &  Co.  Hot  having  done 
so,  they  could  not  now  hold  the  owners  responsible;  and  the  libel  waadiamissed. 

In  Admiralty. 

Wingate  db  Cvllen,  for  libelants. 

Owen  dt  Gray,  for  the  Suliote. 

Brown,  J.  This  libel  in  rem  was  filed  to  recover  the  sum.  of  j£3S3 
($1,380)  for  supplies,  consisting  of  white  metal  famished  in  Septem- 
ber, 1881,  to  the  ship  Saliote  at  Greenock,  Scotland.  The  only  qnes- 
tion  litigated  is  the  liability  of  the  vessel  or  of  her  owners  npon  the 
facts  of  the  case;  the  parties  having  desired  that  the  whole  question, 
as  respects  the  liability  of  either,  should  be  considered  and  deter- 
mined without  reference  to  the  form  of  the  action. 

The  ship  belonged  to  American  owners.  She  was  a  stranger  in 
Greenock,  and  the  libelant  had  no  knowledge  of  her  master  or  owners. 
She  arrived  at  that  port  with  a  cargo  in  August,  1881;  and  the  mas- 
ter designated  Clerk,  Nuel  &  Co.,  of  Greenock,  as  her  collecting  and 
disbursing  agents  there.  They  were  an  established  firm  of  ship-brok- 
ers in  that  place,  of  good  repute,  and  in  good  credit;  and  they  were 
well  known  to  the  libelants.  They  collected  the  inward  freights  of 
the  ship,  amounting  to  about  $1T,500.  The  vessel  being  in  need 
of  remetaling,  Clerk,  Nuel  &  Co.,  through  Mr.  Nuel,  since  deceased, 
ordered  the  necessary  white  metal  of  the  libelants.  They  furnished  it, 
accordingly,  prior  to  September  13,  and  the  old  metal  was  returned  to 
them  and  credited  on  account.  The  libelants*  witnesses  say.  that  Mr. 
Nuel  told  tbem  that  he  was  acting  ai^  agent  of  the  ship  and  had  au- 
thority to  make  inquires  about  prices;  and  that  it  was  nnderetood 
that  the  sale  was  made  to  the  captain  and  owners;  and  that  they  gave 
no  credit  to  Clerk,  Nuel  &  Co,  But  it  was  "understood  that  payment 
would  be  made  through  Clerk,  Nuel  &;  Co.  in  cash,  under  discount, 
Mr.  Nnel  never  having  said  anything  about  the  ship's  taking  credit." 
No  dealings  were  had  with  the  captain  in  making  the  contract,  nor 
were  any  inquiries  made  of  him  as  to  the  terms  of  Clerk,  Nuel  &  Co.'s 
authority.  Both  Mr.  Nuel  and  the  captain  are  dead.  Their  testi- 
mony was  not  procured;  and  there  is  no  proof  of  the  actual  author- 
ity of  Clerk,  Nnel  &  Co.,  except  snch  as  is  to  be  inferred  from  the 
circumstances  of  the  case.  It  was  understood  at  first  that  the  bill 
should  be  paid  by  Clerk,  Nuel  &  Co.,  "when  the  ship's  accounts  were 
adjusted,  in  cash,  under  discount;"  that  there  should  be  a  discount 
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of  2}  per  cent.,  and  1  per  eent.  additional  if  payment  was  made  in 
cash,  which,  as  I  understand,  might  be  at  any  time  not  exceeding  one 
or  two  months  after  the  sailing  of  the  ship.  This  was  the  oostonl  of 
the  trade  at  Greenock.  The  bark  did  not  sail  until  the  seventeenth 
of  November.  On  the  twenty-first  of  September,  about  a  week  after 
the  metal  had  been  f  arnished  and  the  bill,  audited  by  the  captain,  had 
been  rendered  by  the  libelants  to  Clerk,  Nael  &  Co.,  the  latter  ren- 
dered to  the  captain  of  the  ship  their  account  of  the  debits  and  credits  ' 
of  the  ship,  in  which  the  libelants'  bill  was  included  as  paid;  and  a  re- 
ceipted voucher,  signed  by  Clerk,  Nael  &  Co.  for  this  bill  as  well  as  for 
other  bills^  was  also  returned  to  the  captain.  The  account  also 
showed  a  credit  amounting  to  £2,000,  which  Clerk,  Nuel  &  Go.  had  de- 
posited with  Baring  Bros.  &  Go.  to  the  credit  of  the  ship  on  the  tenth 
of  September,  the  same  week  in  which  the  libelants*  supplies  were 
famished ;  and  a  final  balanoe  of  ^£269, 8s.,  besides  the  amount  needed 
to  pay  for  tbe  libelants'  bill,  was  thereupon  receipted  for  to  the  cap- 
tain, and  was  .  paid  by  Clerk,  Nuel  &  Co.  upon  various  subsequent 
drafts  by  the  captain  to  answer  the  ship's  needs. 

Shortly  after  sailing  the  ship  met  bad  weather  and  was  pompelled 
to  pat  back  to  Lamlash,  40  miles  from  Oreenook.  Her  arrival  was 
reported  in  the  Greenock  papers;  and  a  mutiny  of  her  crew,  which 
led  to  judicial  proceedings  in  Greenock,  was  also  extensively  com* 
mented  upon.  The  captain  finally  sailed  again  from  Lamlash  on  the 
ninth  of  Jannary.  During  all  this  time  the  libelants  had  never  oon- 
snlted  the  captain  in  reference  to  the  goods  furnished  by  them,  or  the 
payment  of  their  biU,  and  had  never  made  any  demand  upon  him. 
After  the  seventeenth  of  January,  at  some  time  not  stated,  and  which 
does  not  definitely  appear,  requests  for  payment  were  made  by  the 
libelants  of  Clerk,  Nuel  &  Co.,  to  whom  their  bill  had  been  rendered, 
as  already  stated,  about  the  middle  of  September.  As  above  observed, 
it  "had  been  at  first  understood  that  they  would  settle  tbe  bill  when  the 
ship's  accounts  were  adjusted."  But  after  the  ship  had  sailed  for 
good  they  began  to  prevaricate,  to  speak  of  insufiicient  funds;  and  on 
varioas  pretexts  they  put  o£E  payment,  stating  that  they  had  not  suf- 
ficient money,  and  that  the  owners  would  remit.  In  November  fol- 
lowing the  firm  failed  and  dissolved,  and  then,  or  shortly  before,  for 
the  first  time,  the  libelants  instituted  inquiries  to  ascertain  who  and 
where  the  owners  were.  On  learning  that  they  were  in  New  York, 
the  libelants  forwarded  to  them  a  demand  for  the  payment  of  their 
bill.  Payment  being  declined,  the  present  libel  was  filed  on  the  fifth 
of  December.  1883. 

■  The  evidence  on  behalf  of  the  libelants  shows  that  the  chaise  upon 
their  books  was  made  against  the  "Bq.  Suliote,  and  on^nera;"  that  it 
was  asaal  at  Greenock  to  furnish  supplies  on  the  order  of  ship-bro- 
kers, in  the  manner  above  stated,  to  be  fmid  for,  either  in  cash  or  at 
some  time  subsequent  to  tbe  sailing  of  the  vessel;  but  that  it  was 
"not  usual  in  the  case  of  a  sale  of  goods  to  a  foreign  vessel,  not  known, 
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to  permit  her  to  depart  without  payment,  eieept  on  the  responBibility 
of  reputable  agents  there;"  and  that  in  this  caae  they  did  not  know 
who  or  where  the  owners  were,  or  anything  as  regards  their  responsi- 
bility, until  tbeir  inquiries,  aftor  the  failure  of  Clerk,  Nuel  &  Go. 

Upon  the  above  facts  I  must  hold  that  neither  the  vessel  nor  her 
owners  are  responsible  for  this  bill. 

1.  It  is  well  settled,  under  both  the  English  and  American  law.  that 
no  maritime  lien  arises  for  supplies  exoept  in  case  of  necessity,  or  ap- 
parent necessity,  for  the  credit  of  the  ship  to  obtain  them.  In  the 
case  of  Thomat  v.  Ofborn,  19  How.  32,  31,  Gortis,  J.,  states  the  law 
on  this  point  as  follows : 

"To  constitute  a  case  of  apparent  necessity,  not  only  must  the  repairs  and 
supplies  be  needful,  but  it  must  be  apparently  necessary,  for  the  master  to  have 
a  credit  to  procure  them.  If  the  master  has  funds  of  his  own  which  be  ought 
to  apply  to  purchase  the  supplies,  which  he  is  bound,  by  the  contract  of  hiring, 
to  furnish  himself,  and  if  he  has  funds  of  the  owners  which  he  ought  to  ap- 
ply to  pa^  for  the  repairs,  then  no  case  of  actual  necessity  to  have  a  credit  ex- 
ists; and  if  the  lender  knows  these  facts,  or  has  the  means  by  the  use  of  due 
diligence  to  ascertain  them,  then  no  case  of  apparent  necessity  exists  to  have 
a  credit;  and  the  act  of  the  master  in  procuring  a  credit  does  not  bind  the  in- 
terest of  the  general  owners  in  the  vesseL"  The  LulUt  10  Wall.  192;  Steph- 
enson V,  The  Francis,  21  Fed.  Rep.  715,  720. 

?he  proofs  show  clearly  that  there  was  an  abundance  of  funds  avail- 
able at  Greenock,  in  the  inward  freights  of  the  Suliote,  to  pay  for  all 
her  repairs  there,  with  a  large  surplus  besides.  There  is  no  reastm  to 
suppose  that  there  was  any  concealment  of  this  fact  from  the  libel- 
ants when  the  supplies  were  ordered.  There  was  then  no  possible 
motive  for  concealment;  the  facts  were  easily  ascertainable;  and  if 
the  libelants  did  not  know  them,  as  they  now  testify,  although  I  think 
they  mast  have  known  them  at  the  time,  it  was  clearly  tbeir  own 
fault  in  making  no  proper  inquiry.  They  do  not  say  whether  they 
made  any  inquiries  on  this  subject  of  Clerk,  Nuel  &  Co.  even;  but  do 
say  that  it  was  not  understood  "that  the  ship  was  to  take  credit."  Ma- 
terial-men in  a  foreign  port  are  bound  to  make  inquiries  of  the  mas- 
ter as  to  her  need  of  credit,  before  seeking  to  charge  the  ship  or  h«r 
owners.  Had  any  inquiry  been  made  of  the  master  with  regard  to 
the  payment  for  these  supplies,  it  is  not  to  be  supposed  that  the  libel- 
ants would  not  have  been  fully  informed  of  the  ample  funds  which 
the  inward  freights  afforded  to  pay  for  them;  and  that  they  could  not, 
therefore,  lawfully  charge  the  ship.  The  master,  moreover,  was  the 
only  person  that  had  any  authority  to  bind  the  ship  at  all.  In  deal- 
ing with  Clerk,  Nuel  &  Co.,  instead  of  the  master,  the  libelants  must 
be  held  legally  chargeable  with  such  knowledge  as  a  dealing  with  the 
master,  and  upon  ordinary  business  inquiries  of  him,  would  have  con- 
veyed to  them.  The  case  is  dearly,  therefore,  one  in  which  neither 
the  master,  nor  any  one  else  at  Greenock,  had  authority  to  bind  the 
ship  for  supplies;  because  there  were  abundant  means  to  pay  for  such 
supplies,  and  the  libelants  had  means,  by  the  use  of  ordinary  dili- 
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gence,  of  asceriaming  that  fact.  Tkt  Lulu,  tuprat  Insurance  Co.  v. 
Baring,  30  Wall.  163;  The  EUdona,  2  Ben.  81,  37;  TJu  J.  F.  Spen- 
cer, 5  Ben.  151,  153;  Thaeker  t.  MoaUt,  1  Moody  &  B.  79;  Abb. 
Shipp.  •135. 

8.  Whether  the  respondents  are  liable  in  personam  depends  npon  the 
law  of  principal  and  a^eut.  For  goods  ordered  by  Clerk,  Nuel  &  Co., 
the  respondents  cannot  be  held  nnlese  Clerk,  NaeL  &  Go.  had  author- 
ity to  charge  them  personally  therefor;  nor  nnless  sneh  wab  the  in- 
tent of  the  transaction.  In  both  respects  I  think  the  libelants  fail 
to  make  oat  a  satisfactory  case.  The  libelants'  contract  was  clearly 
made  with  Clerk,  Nuel  &  Co. ;  and  the  latter  had  no  more  presumptive 
authority  to  pledge  the  personal  liability  of  the  owners  than  they  had 
to  bind  the  ship.  The  ease  is  (me  in  which  the  language  of  Dr.  Lush- 
iNOTON  in  the  ease  of  The  Druid,  1  W.  Bob,  891, 899,  is  specially  ap- 
plicable : 

"The  liability  of  the  ship,"  he  8a3'a,  "and  the  responsibility  ot  the  bwnera 
in  such  cases  are  convertible  terms;  the  ship  is  not  liable,  if  the  owness  ore 
not  responsible;  and  viae  versa,  no  Teaponsibility  can  attach  upon  the  owneia, 
if  tlie  ship  is  exempt,  an^  not  liable  to  he  proceeded  against." 

In  the  English  law  it  is  now  well  settled  that  resident  agents,  buy- 
ing goods  on  account  of  foreign  principals,  in  the  abeenpe  of  facts 
showing  a  contrary  intention,  pledge  their  own  credit  only;  on  the 
ground  that,  f&r  the  conveniences  of  trade,  it  is  not  to  be  supposed 
that  any  privity  of  contract  with  a  foreign  principal  is  intended  in 
such  transactions.  In  v.  Anderson,  7  G.  B.  33,  Ma.ulb,  J.,  says : 

**It  ia  well  known,  In  ordinary  cjwes,  where  a  merchant  resident  abroad 
buys  goods  here  through  an  agent,  the  seller  contracts  with  the  agent,  and 
there  is  no  contract  or  privity  between  him  and  the  fureiun  principal.  It  that 
question  had  been  specifically  put  to  the  jury,  there  Citn  be  no  doubt  as  to  whitt 
their  decision  would  have  been." 

In  the  case  of  Arautrong  t.  Stokes,  L.  B.  7  Q.  B.  598,  605,  Blace- 
BDRH,  J.,  says: 

**The  great  inconvenience  that  would  result  if  there  were  privity  of  con- 
tract established  between  the  foreign  constituents  of  a  commission  merchant 
and  the  home  suppliers  of  the  goods  has  led  to  a  course  of  business,  in  conao'' 
quence  of  which  it  has  been  long  settled  that  a  foreign  constituent  does  not 
give  the  commission  merchant  any  authority  to  pledge  his  credit  to  those  from 
whom  the  commissioner  buys  them  by  his  order  and  on  his  account.  It  is 
true  that  this  was  originally  (and  in  strictness,  perhaps,  stiU  is)^ question  of 
fact;  but  the  inoonvenience  of  holding  that  privity  of  contract  was  estab- 
lishetl  between  a  Liverpool  merchant  and  the  grower  of  every  bale  of  cotton 
which  is  forwarded  to  him  In  consequence  of  his  ordur  given  to  a  commission 
merchant  at  New  Orleans,  or  between  a  New  York  merchant  and  the  sup- 
plier of  every  bale  of  goods  purchased  in  consequence  of  an  order  to  a  London 
oommlssion  merchant,  Is  so  obvious  and  so  well  known  that  we  are  justified 
in  treating  it  as  a  matter  of  law,  and  saying  ttiat,  in  the  absence  ef  evidence 
of  an  express  authority  to  that  effect,  the  commission  agent  cannot  pled'je  his 
foreign  constituents^  credit.  Where  the  constituent  ia  resident  in  England, 
the  inconvenience  Is  not  so  great,  and  we  think  that,  prima  facie,  the  wi- 
thority  is  given,  unless  there  Is  enough  to  show  that  it  was  not  in  fact  given.'* 
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In  the  subsequent  case  of  Ilutton  v.  Bulloch,  L.  B.  8  Q.  B.  331.  334, 
the  same  law  was  restated,  and  the  decision  on  appeal  was  affirmed 
in  the  exchequer  chamber,  (L.  R.  9  Q.  B.  572,)  where  Brett,  J.,  says 
of  the  foreign  merchant  abroad  dealing  in  England  through  an  Eng- 
lish correspondent,  his  agent  here : 

"In  such  caaes  it  is  now  settled  that  Xt  Is  not  in  ordinary  course  for  the  . 
foreign  merchant  to  authorize  the  English  merchant  to  bind  Iiim  to  the  Eng- 
lish contract. "   Story,  Ag.  S  268 ;  Whart.  Ag.  §  791.   See,  also,  Tha  8t.  Jose 
Indiana,  1  Wheat  208. 

These  cases,  doubtless,  apply  only  to  purchases  made  through  es- 
tablished agents  resident  in  foreign  countries.  They  have  no  appli- 
cation to  masters  of  vessels  who  purchase  necessary  supplies  in  for- 
eign ports.  But  here  the  purchase  was  not  by  the  master.  The 
libelants  had  no  dealings  with  the  master,  but  oniy  with  established 
agents  residing  at  Greenock,  and  in  good  credit  there;  and  in  that 
point  of  view,  the  above  authorities  would  seem  strictly  applicable. 

A  different  rule  is  applied  as  respects  an  undisclosed  principal  re- 
siding within  the  kingdom.  In  that  case,  payment  to  the  agent  by 
the  principal,  and  great  delay  by  the  vendor,  will  not  deprive  the 
vendor  of  his  remedy  against  the  principal,  if  the  latter  has  not  been 
in  any  way  misled  by  the  acts  of  the  seller  himself.  Davison  v.  Don- 
aldson, 9  Q.  B,  Div.  623;  Irvine  v.  Watson  5  Q.  B.  Div.  102,  414.  The 
question  of  election  between  the  liability  of  the  agent  or  of  the  prin- 
cipal does  not  here  arise.  See  CurtU  t.  William$ont  L.  B.  10  Q.  B. 
67;  TutkiU  v.  WiUon,  90  N.  Y.  428. 

I  have  not  been  referred  to  any  case  in  the  federal  courts  of  this 
country,  nor  have  I  found  any  such,  in  which  this  question  is  consid- 
ered ;  though  one  branch  of  the  subject  was  referred  to  in  Oelricks  v. 
Fordt  23  How.  64.  In  a  number  of  cases  in  the  state  courts  the 
creditor  has  been  r^arded  as'  having  a  concurrent  remedy  against 
the  agent,  and  against  the  foreign  principal,  when  discovered,  unless 
an  exclusive  credit  was  given  to  the  agent ;  and  that  it  is  for  the  jury 
to  determine  that  question  from  all  the  oircumstanoes  of  the  case. 
,  Bat  the  rule  has  no  application  to  residents  of  different  states  in  this 
country.  Kirkpatrick  y.  Stainer,  23  Wend.  244, 264 ;  Taintor  v.  Pr«n- 
derqast,  3  Hill,  72.  73;  Bdrry  v.  Page,  10  Gray,  898 ;  Bray  v.  Ktttell, 
1  Allen,  80. 

But,  aside  from  this  view,  all  the  facts  of  the  case  seem  to  me  to 
show,  and,  as  I  think,  any  jury  would  find,  that  it  was  not  Clerk, 
Knel  &  Co.'s  intention  to  buy  these  goods  on  the  owners*  credit  at  the 
time  when  the  goods  were  ordered,  and  that  the  libelants  did  not  un- 
derstand that  the  goods  were  sold  upon  any  credit  to  be  given  to  the 
captain  or  to  the  ship  or  to  the  owners ;  but  that  such  credit  as  they 
chose  to  give,  was  given  exclusively  to  Clerk,  Nuel  &  Co.,  notwith- 
standing the  qualifications  that  the  libelants  now  seek  to  make  in 
that  respect.  The  facts  and  circumstances  of  the  ease,  and  the  con- 
duct of  the  libelants  at  the  time,  must  be  taken  to  outweigh  their 
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Btateiiients>  three  years  afterwards*  as  to  the  partioular  form  of  their 
dealings  with  Mr.  Noel,  especially  as  he  and  the  captain  are  dead, 
and  their  version  of  the  matter  eannot  be  obtained.  Clerk,  Nnel  & 
Co.  had  ample  fands  of  the  ship,  and  there  is  not  the  slightest  prob- 
ability that  the  libelants  were  not  fally  informed  of  that  fact.  They 
had  easy  means  of  knowledge,  and  the  evidence  ^clearly  shows  that 
they  expected  payment  from  these  fands.  The  bark  was  a  stranger 
in  Greenock.  She  was  not  expected  to  retam.  The  owners  were  un- 
known, and  were  not  inquired  after.  The  bill  was  rendered  to  Clerk, 
Kuel  &  Co. ;  nothing  was  said  about  any  credit  of  the  ship ;  demand 
of  payment  was  made  of  them,  and  of  them  only;  payment  was  prom- 
ised, and  evidently  expected,  oat  of  the  ship's  fan^  in  their  hands; 
and  not  an  inquiry,  even,  was  ever  made  of  the  master,  during  the 
four  months  that  he  was  accessible  in  that  vicinity,  about  the  ship, 
her  owners,  or  her  destination:  It  is  incredible  that  any  credit  was, 
under  such  circumstances,  given  to  the  captain,  as  the  libelants  now 
assert;  and  if  the  captain  was  not  liable,  the  owners  are  not. 

As  a  question  of  intention  at  the  time,  and  upon  the  actual  facts 
of  this  case,  I  should  feel  constrained  to  find,  as  I  think  a  jury  would 
find,  for  the  reasons  previously  stated,  that  Clerk,  Muel  &  Co.  neither 
had,  nor  pretended  to  have,  any  authority  to  bind  the  vemel  or  her 
owners;  that  they  did  not  intend  to  bind  either,  bat  themselves  only; 
and  that  the  libelants,  in  not  calling  for  immediate  payment,  gave 
credit  to  Clerk,  Nuel  &  Co.  exclusively.  The  latter  were  agents  of  the 
ship  for  a  vei^  limited  purpose.  They  had  but  a  very  limited  author- 
ity, namely,  to  collect  the  ship's  freights  and  to  pay  over  the  pro- 
ceeds to  the  captain  or  upon  his  order,  or  else  to  apply  them  to  the 
payment  of  sach  bills  as  they  themselves  should  order  for  the  ship  on 
the  captain's  request.  They  were  not  the  general  agents  of  the  own- 
ers. They  did  not  know  the  owners.  They  had  no  correspondence 
with  them,  nor  any  previous  dealings  with  them.  The  funds  to  pay 
for  whatever  they  might  order  for  the  ship  were  in  their  own  hands. 
Manifestly,  therefore,  they  had  no  right,  nor  color  of  right,  to  buy 
anything  upon  the  credit  of  the  owners  or  of  the  ship.  That,  clearly, 
was  not  int^ded.  To  do  so  would  be  a  fraud.  The  captain  did,  in- 
deed, desire  them  to  procure  these  supplies;  but  for  the  very  reason 
that  they  already  had  the  money  to  pay  for  them.  That  is  why  the 
captain  did  not  make  the  contract.  The  captain  %udited  the  bill; 
bat  only  to  show  that  the  work  had  been  done,  and  that  the  bill 
might  go  to  Olerk,  Nuel  &  Co.  for  payment.  The  libelants  never 
made  any  demand  upon  the  captain  for  payment,  and  manifestly 
they  never  intended  to  make  any  demand  of  him;  and  the  owners 
coald  not  be  liable  for  the  bill  unless  the  captain  was  liable.  It  is 
not  credible  that  the  captain  ever  authorized,  or  intended  to  author- 
ize, Clerk,  Noel  &  Go.  to  procure  supplies  on  his  own  credit,  or  on  the 
credit  of  the  ship  or  of  her  owners,  when  he  had  already  put  an  excess 
of  funds  in  Clerk,  Nuel  &  Co.'s  hands  to  pay  for  them,  and  when. 
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under  tbe  circumstances,  he  himself  had  no  lawful  aathority  ta 
pledge  the  credit  of  the  ship  or  her  owners.  If  I  give  a  servant  f  10, 
and  tell  him  to  go  and  buy  me  a  barrel  of  flonr  with  it,  tbe  seller, 
knowing  the  facts,  oannot  bind  me  by  charging  me  with  the  price  of 
the  flour  and  letting  the  servant  keep  the  money.  Saoh  facts,  known 
to  the  seller,  would  import  a  cash  transaction  only,  and  would  con- 
clusively negative  any  authority  for  a  credit.  If,  instead  of  exacting 
payment,  the  seller  chose  to  give  a  credit,  the  credit  must  be  a  credit 
to  the  servant  only.  Clerk,  Nuel  &  Co.  had  no  more  aatbority  to 
pledge  the  credit  of  the  owners  than  the  servant  his  master's  in  the 
case  supposed. 

The  maritime  law,  moreover,  affords  no  prima  facie  presumption  of 
authority  in  ship  brokers  having  funds  to  bind  the  ship,  or  her  owners, 
for  supplies  ordered  by  them.   They  had  no  presumed  author' 'y  be* 
yond  their  actual  authority.   The  libelants  were  bonnd  at  their  peril 
to  ascertain  their  authority  through  proper  inquiries.    Had  such  in- 
quiries been  made,  they  would  have  learned  all  the  facts;  aJid  I  have 
little  doubt  that  all  the  facts  were  sufficiently  known  to  the  agent  of 
the  libelants  that  transacted  this  business.    It  is  only  the  masUr^  or 
ship's  husband,  or  managing  part  owner,  or  the  general  agents  of  the 
owners,  as  in  tbe  oases  of  The  Patapsco,  13  Wall.  399,  and  The  Lud- 
gate  Hilt,  21  Fed.  Brp.  431,  that  have  any  general  authority  implied 
by  tbe  maritime  law  to  bind  tbe  ship  or  her  owners.  The  libelants,  in 
dealing  with  Clerk,  Nuel  &  Co.,  instead  of  with  the  captain,  whom  they 
never  saw  and  of  whom  they  made  no  inquiries,  were  therefore  bonnd 
to  ascertain  the  authority  of  Clerk,  Nuel  &  Co.,  if  tbey  undertook  to 
charge  the  ship  or  her  owners.    Tbere  were  no  acts,  either  of  the  cap- 
tain or  of  tbe  owners,  that  gave  Clerk,  Nuel  &  Co.  any  apparent  author, 
ity  to  bind  the  ship  or  the  owners,  and  thus  operated  as  an  equitable 
estoppel.    There  was  no  difficulty  in  making  proper  inquiries  of  the 
captain.    When  tbe  libelants  wanted  their  bill  audited  by  him,  in 
order  to  get  payment  fron^  Clerk,  Nuel  &  Co.,  they  had  no  difficulty  in 
getting  the  captain's  signature.   The  libelants,  therefore,  were  bound 
to  make  proper  inquiries  of  the  master,  or  take  the  risk  of  the  actual 
authority  of  Clerk,  Nuel  &  Co. ;  and  this  authority  manifestly,  as  it 
seems  to  me,  did  not  extend  to  bind  the  ship  or  her  owners  for  sup- 
plies when  they  had  in  their  hands  the  money  to  pay  for  them.  I  do 
not  credit  the  suggestion  that  Clerk,  Nuel  &  Co.  intended  to  bind  tbem. 
or  that  they  gave  any  ground  for  such  a  supposition  until  after  tbe 
bark  had  sailed.    The  libelants*  testimony,  carefully  scrutinized,  does 
not  say  that  Mr.  Nuel  at  first  suggested  any  credit  to  the  ship  or  to 
her  owners,  or  any  liability  of  either,  but  rather  tbe  contrary.  In 
effect  all  that  the  libelants  testify  to  is  that  they  "understood  the  sale 
to  be  made  to  the  captain  and  owners,"  and  "solely  on  their  credit." 
They  do  not  say  that  Mr.  Nuel  pretended  to  have  any  authority  to 
ple^e  the  credit  of  the  ship  or  of  tbe  captain  or  of  her  owaers,  or 
that  he  undertook  to  pledge  their  credit  for  thrae  supplies.  But  what* 
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ever  Mr.  Kael  may  have  said,  his  assertions  could  not  hind  the  absent 
ownera.  The  fact  that  the  ship  had  soffioient  funds  being  known,  or 
easily  ascertainable,  evm  the  captain  could  not  have  charged  the  own- 
ers personally  for  the  sapplies;  mach  less  conld  Clerk,  Nael  ds  Co. 

do  80. 

The  bill  presented  to  the  captain  to  be  audited  was,  indeed,  headed, 
though  in  a  way  little  likely  to  attract  his  attention,  "Bq.  Snliote 
and  owners."  But  this  was  not  until  after  all  the  goods  bad  been 
supplied.  The  libelants,  in  furnishing  the  goods,  were  in  no  way  in- 
fluenced by  the  captain's  signature;  and,  as  I  have  said,  it  was  but 
an  audit  by  the  captain  indicating  the  delivery  of  the  articles,  so  as 
to  entitle  the  libelants  to  payment  from  Clerk,  Nuel  and  Co.  Two  of 
the  libelants*  witnesses  testify  that  "thd  purpose  of  obtaining  the  mas- 
ter's approval  of  the  bill  was  to  satisfy  Gerk,  Kuel  &  Co.  that  it  was 
correct,  $o  that  they  would  pay  the  bill  as  rendered."  After  the  death 
of  the  captain  and  of  Mr.  Nuel.  and  the  inability  to  obtain  their  testi- ' 
mony,  no  oonclusive  weight  ean  be  fairly  attached  to  such  a  circum- 
stance, against  the  other  strong  implications  of  the  case.  Nor  can 
maeh  weight,  under  the  cironmstances  of  this  ease,  be  given  to  the 
form  of  the  charge  on  the  libelants*  own  books.  That  fona  would  be 
naturally  used  as  a  means  only  of  identifying  the  bill.  Beineeke  v. 
The  Secret,  3  Fed.  Kbp.  6«7;  Stephematf^  v.  The  Francis,  21  Fed.  Bep. 
722. 

Notwithstanding  the  able  and  elaborate  brief  of  the  libelants'  coun- 
sel, I  feel  oonstrained,  therefore,  to  dismiss  the  libelj  bat  without 
costs. 


The  Jack  Jewett.* 

(Diiiriei  Gtmrt,  E.  D.  Jfew  York.   April  29, 1885.) 

Tuo  ATO  Tow—NsaLiasNCB— Order  to  Start. 

It  was  not  part  of  the  duty  of  a  tug,  wUch  atarted  to  tow  a  vessel  by  a  haw- 
ser away  from  a  pier,  to  see  that  the  vessel  was  ready  to  move,  whea  she  re- 
ceived the  order  from  the  ship,  "All  right;  goaheadi"  and  the  tug  wa§  licld 
not  responrible  for  damage  to  a  lighter  made  fast  to  the  ship,  which  coiud  not 
cast  loose  soon  enough  to  avoid  injury  from  the  yard  of  the  ship. 

In  Admiralty. 

Beebe,  Wilcox  <&  Hohhs,  for  libelant. 

Benedict,  Taft  d  Benedict^  for  claimants  of  the  tug. 

Benedict,  J.  The  only  question  presented  for  decision  on  this  occa- 
sion is  whether  the  steam-tug  Jack  Jewett  is  responsible  to  the  owners 
of  the  lighter  Enterprise  for  the  damages  to  the  lighter  Enterprise 
and  her  cargo,  caused  by  the  fact  that  the  Jack  Jewett  started  to  tow 

^Reported  by  R.  D.  &  Wyllys  Benedict,  Esqs.,  of  the  New  York  bar. 
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the  abip  Bengal'  away  from  a  pier  when  the  lighter  Enterprise  was 
faet  to  the  ship  by  lines  which  coald  not  be  oast  off  soon  enough  after 
the  ship  began  to  move  to  prevent  the  fore-yard  of  the  ship  catching 
npon  the  lighter's  mast  and  rigging,  whereby  the  lighter  was  tipped 
over,  and  part  of  her  cargo  lost. 

It  is  proved  that  the  tug  did  not  start  the  ship  until  the  word,  "All 
right ;  go'  ahead ! "  was  given  by  those  in  command  of  the  ship  to  those 
in  charge  of  the  tug.  It  is  also  proved  that  the  master  of  the  tag, 
when  he  started  the  ship,  did  not  know  that  the  lighter  was  alongsi^ 
the  ship,  and  that  he  stopped  his  tug  as  soon  as  informed  that  the 
lighter's  mast  had  caught  on  the  yards. 

Upon  these  facts,  I  am  of  the  opinion  that  the  libelant  cannot  re- 
cover against  the  tiig.  It  was  not  part  of  the  duty  attaching  to  those 
in  charge  of  the  tug  to  see  that  the  ship  was  ready  to  move.  The 
negligence  which  caused  the  damage  to  the  lighter  was  either  negli- 
gence of  those  in  charge  of  the  lighter  iu  not  moving  away  from  the 
ship  before  the  ship  started,  or  negligence  on  the  part  of  those  in 
charge  of  the  ship  in  directing  the  tug  to  start  the  ahip  when  the  ship 
was  not  ready  to  start,  owing  to  the  fact  that  she  had  a  lighter  along- 
side so  situated  as  to  be  in  danger  of  injury  as  soon  as  the  ship  did 
start. 

The  libel  against  the  Jack  ^ewett  is  acoordingly  dismissed,  and  with 
costs. 


Ekd  or  Yohxna  28. 
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Capital  Grrr  Bane  of  Dbs  Moinbs  v,  Hodoq^  and  others.* 
{Cireuit  Courts  8.  D,  loua,  O.  D.  Jaae  4,  1885.) 
Chattel  Mortgaoe— Dblitebt — Two  Mortoageb  Execcted  on  Same  Dat— 

RkCOKDIKO — PRIORITT— PnEVIOnB  AOBBBMENT. 

AVheo  a  party,  to  secure  an  Indorser  of  bis  notos,  in  panuance  of  a  previoua 
agrovmen  t,  execatea  and  files  for  record  a  chattel  mortgage  on  lila  stock  in  trade, 

and  at  the  same  time  executes  another  mortgage  on  the  same  goods,  to  eocure 
a  creditor,  but  does  not  file  it  for  reconl  until  the  nextday.in  onler  that  the  in- 
'domer  may  have  a  first  lien  on  his  property,  and  neit  herof  the  mortgagees  knows 
at  the  time  of  the  execution  of  the  mortgnges,  or  Ht  the  time  of  their  filing  for 
record  what  lias  been  done,  but  both  of  tticm,  on  learning  what  lias  been  done, 
accept  them,  the  mortgage  first  recorded  will  be  a  first  lien  on  the  goods. 

In  Equity, 

W,  L,  Heed  and  Goode^  WUhard  dt  Phillips,  for  complainant. 

Nourge  <6  Kauffman  and  N,  B.  Raymond,  for  defendants. 

Shibas,  Z.  In  the  year  1883  Frank  L.  Hodgin  was  engaged  in  the 
clothing  business  at  Des  Moines,  Iowa.  In  Norember  of  that  year  he 
executed  upon  his  stock  in  trade  two  mortgages :  one  to  his  mother, 
Adaiine  Hodgin,  who  resided  in  Ohio;  the  other  to  the  Capital  City 
Bank  of  Des  Moines.  The  indebtedness  secured  by  these  mortgages 
coming  due  and  remaining  unpaid,  possession  of  the  stock  was  taken 
nnder  the  mortgage  to  Adaiine  Hodgin,  and  thereupon  the  Capital 
City  Bank  brought  this  suit,  claiming  the  prior  right  to  and  lien  upon 
the  mortgaged  property. 

The  question  upon  which  the  rights  of  the  parties  depends,  is  that 
of  priority.  It  appears  from  the  evidence  that  Adaiine  Hodgin  had 
indorsed  the  notes  given  by  F.  L.  Hodgin  to  Leon  Marks  &  Co.,  of 
Cincinnati,  for  goods  purchased  of  them,  and  that  she  had  been  as- 
sured that  in  case  of  trouble  she  should  be  protected  by  security  against 

'Reported  by  Kobcrtsoa  Howard,  Esq.,  of  the  St.  Paul  bar, 
T.24p,no.l— 1 
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such  liability.  About  the  first  of  November,  1883,  F.  L.  HodglnTiB- 
ited  his  mother  at  her  home  in  Ohio,  and  she  testifies  that  on  that 
occasion  it  was  agreed  and  understood  that,  upon  the  son's  return  to 
Des  Moines,  he  should  execute  to  her  a  chattel  mortgage  upon  the 
stock  of  goods  then  Owned  by  the  bod,  and  kept  in  the  store  at  Des 
Moines.  The  business  at  Des  Moines  had  originally  been  carried  on 
by  Bobert  and  Frank  L.  Hodgin,  under  the  firm  name  of  Hodgin 
Bros.;  but,  during  the  summer  of  1883,  Hobert  withdrew  from  the 
firm.  The  indebtedness  of  the  Capital  City  Bank  was  for  money  bor- 
rowed and  used  in  the  business  of  the  firm ;  and  it  appears  from  the 
evidence  that  the  president  of  the  bank  had  been  assured  that,  in  case 
of  need,  the  bank  should  be  protected  by  the  execution  of  a  mortgage 
upon  the  stock. 

On  the  twelfth  day  of  November,  1883,  F.  L.  Hodgin  ragned  two 
mortgages  covering  the  stock:  one  to  his  mother,  and  the  other  to  the 
bank.  He  instructed  his  attorney,  who  drew  up  the  instruments, 
that  he  wished  to  give  his  mother  the  preference,  by  giving  her  the 
first  lien'  upon  the  property.  The  attorney  informed  him  that  this 
could  be  done  by  recording  the  mortgage  to  the  mother  before  the  one 
to  the  bank.  The  mortgage  to  Mrs.  Hodgin  was  accordingly  taken 
by  the  attorney  to  the  recorder's  office  the  afternoon  of  the  twelfth  of 
November,  and  filed  for  record.  And  on  the  next  morning,  the  mort- 
gage to  the  bank  was,  in  like  manner,  filed  for  record.  At  the  time 
of  the  signing  and  filing  for  record  of  these  instruments,  neither  of 
the  mortgagees  knew  of  the  signing  of  the  same.  On  or  about  the 
fourteenth  of  November,  1883,  the  president  of  the  bank,  having 
learned  of  the  execution  of  a  mortgage  to  the  bank,  sent  one  of  the 
employes  of  the  bank  to  the  recorder's  office  to  make  inquiry  con- 
cerning t»he  same;  and  the  recorder  informed  him  that  two  mort- 
gages had  been  filed:  one  to  Mrs.  Hodgin,  and  one  to  the  bank.  A 
few  days  after  the  recording  of  the  mortgage  to  Mrs.  Hodgin,  she  was 
informed  by  letter  of  its  execution.  Upon  part  of  the  complainant, 
it  is  claimed  that  neither  mortgage  took  effect  until  a  complete  deliv- 
ery had  been  made  to  the  mortgagee;  that,  under  the  doctrine  laid 
down  in  Cobb  v.  Chaee,  54  Iowa,  253,  S.  C.  6  N.  W.  Bep.  300,  the 
fact  that  the  mortgage  was  recorded  for  the  benefit  of  Mra.  Hodgin, 
and  knowledge  of  its  execution  commtmicated  to  her,  would  not,  with- 
out affirmative  action  npon  her  part,  amount  to  an  acceptance  of  the 
instrument,  so  as  to  complete  the  delivery  of  the  mortgage. 

In  the  case  of  Cobb  v.  Chase  it  appeared  that  there  was  an  agree- 
ment that  a  mortgi^e  should  be  given  upon  a  certain  kind  of  prop- 
erty, to^wit,  live-stock,  but  the  number,  nor  the  specified  animals,  was 
not  agreed  upon ;  and  under  this  state  of  facts  the  supreme  court  held 
that  the  previous  agreement  could  not  be  construed  as  equivalent  to 
an  acceptance  of  the  mortgage. 

In  the  case  of  Everett  v.  Whitney,  55  Iowa,  146,  8.  0.  7  N.  W. 
Bep.  487,  a  similar  question  came  before  the  same  court,  and  it  was 
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Iield  tbat  a  delivery  would  be  held  to  have  taken  place  because  it  had 
been  agreed  that  the  mor^agor  was  to  seleot  the  property  to  be  mort- 
gaged, and  vms  to  deliver  the  mortgage  to  the  recorder. 

In  the  case  now  before  the  court  the  agreement  between  tirs.  Hodgiu 
and  her  son  was  tbat  a  mortgage  was  to  be  executed  upon  his  return 
to  Bes  Moines  upon  his  stock  in  trade  kept  in  his  store  at  Des  Moines. 
And  this  was  the  identical  property  included  in  the  mortgage.  The 
facts  in  this  case  tend  more  strongly  to  prove  a  delivery  and  accept- 
ance of  the  mortgage  than  those  held  sufficient  in  Everett  v.  Whitney. 
Many  cases  hold  that  the  passing  of  a  deed  or  mortgage  from  the 
sctnal  control  of  the  grantor  into  the  hands  of  a  third  party,  the  con- 
veyance being  beneficial  to  the  grantee,  raises  a  presumption  of  de- 
livery and  acceptance.  TompHna  v.  Wheeler^  16  Pet.  118 ;  RoHntm 
V.  GouZd,  26  Iowa,  89;  Mitchell  v.  Ryan,  3  Ohio  St.  377. 

As  it  appears  from  the  evidence  that  the  mortgage  to  Mrs.  Hodgin 
-was  executed  in  pursuance  of  a  previous  agreement,  and  that  she  has 
recognized  its  validity  by  taking  possession  of  the  property  under  it, 
there  can  be  no  question  tbat  it  is  binding  and  in  force  between  the 
mortgagor  and  the  mortgagee ;  and  tbat,  as  between  them,  it  took  ef- 
fect at  the  time  it  was  delivered  to  the  recorder.  The  bank  holds 
under  a  mortgage,  which  it  clearly  appears  was  intended  by  the  mort- 
gagor to  be  subject  to  the  mortgage  executed  to  Mrs.  Hodgin.  When 
knowledge  of  the  execution  of  the  mortgage  to  the  bank  was  given  to 
the  officers  of  the  bank,  they  knew  that  a  mortgage  had  b^en  executed 
to  Mrs.  Hodgin,  and  filed  for  reooxd  the  day  before  the  filing  of  the 
one  to  the  bank.  This  was  notice  to  the  bank  that  the  mortgage  to 
it  was  intended  to  be  the  second  lien  upon  the  property.  The  bank 
was  not  bound  to  aecept  this  mortgage.  Had  it  refused  to  accept 
the  second  mortgage,  and  obtained  a  lien,  by  attachment'or  execution, 
npon  the  property,  it  could  then  have  presented  the  question  of  its 
rights  as  against  the  mortgage  to  Mrs.  Hodgin,  upon  the  theory  that 
it  had  acquired  a  lien  upon  the  property  before  a  complete  delivery 
of  the  mortgage  to  Mrs.  Hodgin.  Instead  of  so  doing,  however,  the 
bank  accepted  the  mortgage,  and  claimed  only  the  rights  conferred 
thereby.  • 

The  evidence  shows  that  the  mortgagor  intended  to  create  a  second 
lien  npon  the  property  by  the  delivery  of  the  mortgage  to  the  bank. 
There  is  nothing  disclosed  in  the  evidence  which  creates  an  equity  in 
favor  of  the  bank  as  against  Mrs.  Hodgin,  and  consequently  there  is 
nothing  which  would  justify  the  court  in  defeating  the  intent  of  the 
mortgagor  in  the  execution  of  the  two  mortgages.  The  mortgagor  in- 
tended to^ve  the  firat  and  paramount  lien  to  Mrs.  Hodgin.  She  has 
accepted  the  mortgage  as  executed,  and  taken  possession  of  the  prop- 
erty under  it.  The  mortgagor  intended  to  create  a  second  lien  upon 
the  prpperty  in  favor  of  the  bank,  and  with  that  intent  executed  the 
second  mortgai^e.  The  bank  has  accepted  the  mortgage,  and,  under 
the  facts  of  the  case,  must  be  held  to  have  accepted  it  as  it  was  in- 
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tended  by  the  mortgagor.  The  evidenoe  shows  that  the  property  in- 
cluded in  the  mortgages  has  been  sold,  pending  this  litigation,  by  con- 
sent of  all  interested,  and  that  it  did  not  realize  enough  to  pay  the 
amount  secured  by  the  first  mortgage. 

As  complainants  oonld  only  reach  any  surplus  left  after  payment 
of  the  prior  lien,  it  foUovs  that  there  is  nothing  left  to  be  decreed  to 
complainants,  and  the  bill  therefore  mast  be  dismissed;  and  it  is  so 
ordered. 


Bun  MOT.  JlKS.  (Jo.  v.  J5oabd  of  ijiquidatiom  o;  thb  Citt  of  Nbw 

OfiLB&NS.^ 


■  1.  Legislative  Powees. 

Where  there  are  two  classes  of  creditors  with  already  cxisling  debts,  a  legis- 
lative act  could  not,  by  transfer  or  appropriation  of  a  debtor's  property,  give  to 
one  class  a  preference,  to  the  exclusion  of  the  other  class,  to  such  a  degree  as  to 
give  to  one  class  an  immediate  and  annual  source  of  payment,  and  postpone  to 
the  other  all  payment  for,  possibly,  a  period  of  40  yean.  Idee  iveefmon  of  Tay- 
lor, 10  La.  Ann.  510;  Milmv.  StAmidt,  12  La.  Ann.  653.  It  is  no  mora  in  the 
power  of  law  makers  than  of  debtors  to  effect  an  um-qual  distribuUon  of  tho 
debtor's  estate  by  making  an  application  or  transfer  thereof  among  creditors  al- 
ready existing.    Aiehq/alaj/a  Co.  v.  Bean,  3  Hob.  (La.)  41S. 

3.  Municipal  Bonds  of  the  Citt  op  New  Orleans  —  Acts  of  La.  No.  58  o» 
1882,  and  'Ho.  fi7  of  18li4,  Consthued. 

Whatever  provisions  are  coulained  in  the  act  of  1882  subjecting  any  property 
or  means  of  payment,  which  could  be  lawfully  appropriatw),  to  the  payment  of 
the  extended  bonds  or  coupon  certificates,  having  been  assented  to  on  the  part 
of  the  holders  by  accepting  of  the  extension,  is  a  coatract  which  cannot  be 
varied  by  any  change  or  sulistitutlon,  no  matter  how  minute,  and  will  continne 
in  its  operation  upon  whatever  ha?  been  so  appropriated  till  the  obligations 
thereby  secured  shall  have  been  fully  paid.  If  the  language  in  the  act  of  1882 
did  include  the  excess  of  the  premium  bond  tax  and  the  oilier  property  included 
in  the  grant  under  the  act  of  1884,  while  it  would  be  valid  as  a  contract  be- 
tween the  complainants,  the  holders  of  the  new  ohligiilions,  and  the  city,  it 
would  be  void  so  far  as  concerns  ihc  judgment  creditors  whose  ludgmcnts  are 
for  debts  existing  antecedently  to  the  passage  of  the  act  of  1882,  under  which 
the  complainants  claim,  up  to  the  point  of  the  said  Judgment  crediton  licing 
admitted  to  a  proportionate  or  ratable  share  of  such  oxlo^s  and  other  property. 

In  Chancery.'  On  rule  for  an  injunction. 

Henry  </.  Leovy^  E.  Z>.  White,  and  Eugene  D,  Sanders,  for  complain- 
ant. 

Henry  G.  Miller,  for  defendant. 

BiLLiNos,  J.  This  matter  is  submitted  upon  a  bill  of  complaint, 
and  affidavits  and  exhibits,  on  belialf  of  the  complainants,  and  atfi- 
davits  and  documents  on  behalf  of  the  respondents,  upon  an  applica- 
tion for  an  injunction.    The  complainants  are  holders  of  "extended 

>  Kep'^i'tcd  by  Joseph  P.  Homer,  lilsq.,  of  the  New  Orleans  bar. 
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bonds"  and  of  "coupon  certificates,"  under  the  act  of  1882,  and  as 
Bnch  holders  they  seek  to  enjoin  the  respondents  from  issuing  the 
bonds  provided  for  under  the  act  of  1884  to  judgment  creditors,  upon 
the  ground  that  the  means  provided  for  the  payment  of  the  latter  are 
more  or  less  identical  with  those  set  apart  for  the  payment  of  the  for- 
mer. After  a  consideration  of  the  arguments  which  were  urged  with 
Bueh  ability  upon  this  question,  it  seems  to  me  to  be  unnecessary  to 
pass  upon  it.  Without  passing  upon  this  question,  even  if  the  eon- 
struction  of  the  two  acts  be  such  as  is  contended  for  by  complainants, 
there  is,  nevertheless,  an  impediment  in  the  way  of  enforcing  the  grant 
of  the  act  of  1 882,  so  far  as  relates  to  the  judgment  creditors  included 
in  the  provisions  of  the  act  of  1884.  Both  acts  relate  to  the  surplus 
arising  under  or  out  of  the  taxes  levied  in  pursuance  of  the  aet  cre- 
ating the  premium  bond  system  and  other  property.  Since  this  sur- 
plus is  an  annual  result  for  a  great  number  of  years,  wrought  out 
by  the  fact  that  only  a  portion  of  the  bonded  creditors  became  partic- 
ipants in  the  scheme,  it  is  in  its  nature  and  capacity  to  be  disposed 
of  either  by  the  legislature  or  by  the  debtor,  subject  to  the  same  legal 
limitations  and  rules  as  any  other  property.  Until  the  legislature 
had  given  to  a  creditor  a  grant  or  legislative  permission  to  share  in 
this  property,  it  might  have  been  impossible  for  him  to  present  the 
question  of  bis  right  to  a  share  in  this  residue  of  a  tax;  but  by  the  act 
of  1884  judgment  creditors  have  been  placed  in  such  a  situation  that 
they  can  lawfully  present  the  question  of  tlieir  right  to  a  participation 
in  this  residue  to  the  extent  which  this  act  recognizes  their  right. 

It  is  to  be  observed  that  the  act  of  1884,  under  which  the  judg- 
ment creditors  claim,  includes  only  such  judgments  as  had  been  or 
should  be  obtained  against  the  city  of  New  Orleans  for  debts  which 
had  an  existence  prior  to  the  year  1879.  It  relates,  therefore,  only 
to  debts  owed  antecedently  to  its  passage,  and  has  no  reference  to 
debts  thereafter  arising.  The  debts  represented  by  the  extended  bonds 
and  the  coupon  certificates  which  form  the  basis  of  the  claim  of  the 
complainants  were  also  pre-existing,  having  been  owed  by  the  city 
for  many  years.  The  debts  on  both  sides  of  this  controversy,  there- 
fore, were  debts  in  existence  antecedently  to  the  passage  of  the  act  of 
1882. 

The  article  No.  3,150  (old)  of  the  Civil  Code  iiad  been  in  force  as  a 
part  of  the  law  of  the  state  since  the  year  1835.  That  article  is  as 
follows :  "  The  property  of  the  debtor  is  the  common  pledge  of  his 
creditors."  So  far  as  the  legislature  allows  municipal  corporations 
to  become  debtors  they  are.  equally  with  individuals,  within  the  do- 
minion of  this  law.  Since  the  power  of  taxation  is  voeted  in  the  leg- 
islature so  far  as  concerns  the  fresh  levy  of  taxes,  this  rule,  however 
binding  in  equity  and  upon  the  conscience  of  the  legislators,  could 
not  be  enforced.  So  far,  also,  as  future  debts  are  concerned,  the  leg- 
islature could  to  any  extent  exclude  their  holders  from  participation 
in  the  property  of  a  debtor.   But  so  far  as  pre-existing  debts  are  con- 
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cemed,  and  bo  far  as  relates  to  any  revenoe  which,'  though  springpng 
from  a  tax,  had  come  to  have  tbe  qualities  of  property, — ^i.  so  far  as 
relates  to  this  surplus,  and  the  other  property  aboot  which  this  con- 
tention is  made, — the  legislature  bad  no  power  to  make  any  transfers 
or  assignment  which  should  not  be  ratable  among  all  the  creditors 
Bimil«:ly  situated  as  to  the  absence  of  liens.  This  proTi0i<m  of  the 
statute  guarantying  to  all  the  creditors  this  impartial  distribution 
had  entered  into  all  these  transactions  on  both  sides,  both  as  a  limit 
and  a  guaranty,  and  had  the  force  and  effect  of  a  paramoant  law, 
and  restricted  Uie  old  bondholders  from  taking,  merely  by  virtae  of 
the  act  authorizing  the  issue  of  these  new  obligations,  any  portion  of 
the  property  of  the  debtor,  which  would  leave  any  class  of  creditors 
then  existing  withoat  a  proportionate  provision  or  means  of  payment 
out  of  the  debtor's  property. 

Did  the  act  of  1882,  if  construed  as  it  is  contended  for  hy  the  com- 
plainant, do  this  ?  Using  words  in  a  general  sense,  the  debtor  had  no 
property  upon  which  a  writ  of  fieri  facias  could  operate.  Tbe  act  of 
1876  bad,  so  far  as  the  matter  was  capable  of  legislative  restriction, 
limited  the  authority  of  the  city  to  levy  taxes  to  15  mills  on  the  dollar. 
Five  mills  of  this  had  been  devoted  to  the  premium  bonds.  By  the 
act  of  1882  five  mills,  if  necessary,  had  been  devoted  to  these  ex- 
tended bonds  and  coupon  certificates.  The  alimony  of  the  city,  using 
that  word  to  include  only  the  expenses  absolutely  necessary  to  enable 
the  city  government  to  discharge  its  purely  public  functions  or  duties, 
has  been  abundantly  established  to  consume  at  the  very  least  five 
mills. 

The  judgment  creditors  had  been  deprived  by  article  1  of  the  mis- 
cellaneous ordinances,  subdivision  3,  of  the  constitution  of  1879,  of 
all  opportunity  of  using  their  jndgments  in  the  payment  of  taxes. 
The  hollow  and  delusive  provisions  of  the  act  of  1870,  Nt>.  fi,  had  been 
judicially  declared  to  be  satisfied  by  the  annnal  devotion  on  the  part 
of  the  city  of  an  amount  merely  nominal  for  the  payment  of  hundreds 
of  thousands  of  dollars  of  judgments.  Unless,  then,  the  judgment 
creditors  could  participate  in  that  portion  of  the  five-mill  premium 
boQd  tax  which  remained  after  all  who  had  any  right  thereto  hod  been 
paid,  they  were  left  with  a  debtor  who  had  been  stripped  of  every 
means  of  paying  any  portion  of  these  judgments.  If,  then,  it  was 
the  intention  of  the  legislature,  as  is  contended  by  the  complainants, 
by  the  act  of  1882  to  transfer  to  the  extended  bond  and  coupon  cer- 
tificate holders  all  of  this  surplus,  and  that  intention  should  have 
operation,  it  would  result  that  where  there  were  two  classes  of  cred- 
itors, with  already  existing  debts,  the  legislative  act  could,  by  a  trans- 
fer or  appropriation  of  a  debtor's  property,  give  to  one  class  a  prefer- 
ence to  tbe  exclusion  of  tbe  other  class,  to  such  a  degree  as  to  give  to 
one  class  an  immediate  and  annual  source  of  payment,  and  postpone 
to  the  other  all  payment  for  possibly  a  period  of  40  years.  I  think 
the  judicial  decisions  of  all  courts,  and  especially  of  our  own*  have 
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declared  such  a  preference  prohibited.  For  the  doctrine  of  the  stat- 
nte  compelling  eqnaL  distribution  or  provision  among  or  for  co-exist- 
ing creditors,  i.  e.,  to  prevent  any  partial  appropriation  by  the  debtor, 

see  Succession  of  Taylor,  10  La.  Ann.  510,  and  an  affirmation  of 
the  law  of  that  case  in  Milne  v.  Schmidt,  12  La.  Ann.  £53.  This 
statutory  rule  operates  upon  the  legislature  aa  well  as  upon  the  debtor. 
It  is  no  more  in  the  power  of  law-makers  than  of  debtors  to  effect  an 
unequ^  distribution  of  the  debtor's  estate  by  making  an  application 
or  transfer  thereof  among  creditors  already  existing.  This  also  has 
been  judicially  declared.  In  Atchafalaya  R.  d  Banking  Co.  v.  Bean, 
S  Bob.  415,  Ihe  court  says : 

"I  think  it  clear  that  the  legislature  cannot  constitutionally,  by  act  subse- 
quent to  the  creation  of  a  debt,  interfere  to  change  or  disturb  the  relation 
between  debtor  and  creditor,  or  the  relative  rank  of  creditors  inter  se,  and  that 
two  creditors  who  stood  equal  originally  in  the  eyes  of  the  law,  and  had  an 
equal  privilege  to  be  paid,  neither  having  any  special  lien  or  privilege  over 
the  other,  must  renifdn  forever  equal,  notwithstanding  any  act  of  the  legisla- 
ture sanctioning  a  different  doctrine." 

Unless,  then,  the  old  bondholders  have  some  privilege  upon  the  ex- 
cess, it  could  not  be  in  toto  given  by  the  act  of  1882  to  the  exclusion 
of  already  existing  judgment  creditors.  But  the  old  bondholders  had 
no  privilege  upon  this  excess.  By  the  acts  under  which  the  different 
series  of  bonds  vere  authorized,  a  right  to  a  tax  was  given,  which  re- 
mains in  all  its  original  force,  except  as  waived  by  the  holder's  own 
volition.  But  this  is  altogether  distinct  from  any  premium  bond  ex- 
cess, and  if  it  was  to  be  considered  at  all,  would  be  an  obstacle  rather 
than  aid  to  the  complainants;  for  it  would  present  the  case  of  a 
complainant  with  a  perfect  security  asking  to  have  a  prefisrence  in 
his  favor  maintained  as  against  another  creditor  who  had  no  security 
whatever.  Until  the  old  bondholders  assented  to  the  premium  bond 
plan,  by  an  exchange  of  his  bond,  he  could  claim  nothing  under  it. 
Till  Snch  acceptance  the  premium  bond  act  stood  as  an  unaccepted 
and  therefore  inoperative  offer.  The  provision  that  the  drawn  pre- 
mium bonds  should  be  applied  to  the  purchase  of  the  old  bonds,  until 
in  some  way  assented  to  by  the  holders,  was,  so  far  as  relates  to  such 
holders,  a  mere  legislative  provision,  having  no  quality  of  a  contract. 
In  fact,  the  act  of  1880  had  altogether  recalled  this  provision. 

It  was  urged,  arguendo,  that  section  10  of  the  act  of  1S82  guar- 
antied the  continuous  application  of  the  drawn  premium  bonds  to 
the  purchase  of  the  old  bonds,  according  to  sections  11  or  5  of  the 
premium  bond  act.  Bui  the  carefully  selected  words  of  that  section 
of  the  act  of  1882  exclude  such  an  interpretation,  and  merely  declare 
the  vhole  act  a  contract,  which  may  be  enforced  by  "every  judicial 
propess  then  in  force,  or  in  force  at  t^be  time  of  the  creation  of  the 
debt;"  t.  the  rights  to  be  enforced  were  those  created  by  the  act 
of  1883,  The  process  for  their  enforcement  should  be  that  in  force 
in  1882,  as  well  as  that  in  force  at  the  time  of  the  issuing  of  the 
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bonds.  This  section  defines  and  secures  the  means  of  enforcing  the 
rights  of  the  holders  of  the  new  securities,  but  does  not  enlarge  those 
rights.  The  act  of  18S2  correctly  assQmes  that  its  own  force  alone 
was  to  operate  to  transfer  this  surplus,  and  if  it  was  not  in  the  power 
of  the  legislatore  at  that  time  to  exolnde  the  judgment  creditors  from 
an  equal  participation  in  it,  then  the  complainants  have  failed  to  ee- 
tablish  their  case. 

The  conclusions  which  followed  from  the  facts  and  the  law  of  tb« 
case  are: 

1.  That  whatever  pioTisions  are  contained  in  the  act  of  1883  snb- 

jecting  any  property  or  means  of  payment,  ;ffhich  wouI&  be  lawfully 
appropriated,  to  the  payment  of  the  extended  bonds  or  coupon  cer- 
tificates, having  been  assented  to  on  the  part  of  the  holders  by  ac- 
cepting of  the  extension,  is  a  contract  which  cannot  be  varied  by  any 
change  or  substitution,  no  matter  how  minute,  and  will  continue  in 
its  operation  npon  whatever  has  been  so  appropriated  till  the  obliga- 
tions thereby  secured  shall  have  been  fully  paid. 

2.  If  the  language  in  the  act  of  1882  did  include  the  excess  of  the 
premium  bond  tax  and  the  other  property  included  in  the  grant  un- 
der the  act  of  1884:,  while  it  would  be  valid  as  a  contract  between  the 
complainants,  the  holders  of  the  new  obligations,  and  the  city,  it 
would  be  void  so  far  as  concerns  the  judgment  creditors  whose  judg- 
ments are  for  debts  existing  antecedently  to  the  passage  of  the  act  of 
1862,  under  which  the  complainants  claim,  up  to  the  point  of  the 
said  judgment  creditors  being  admitted  to  a  proportionate  or  ratable 
share  of  such  excess  and  other  property. 

3.  It  follows,  therefore,  that  the  aot  of  1884  authorizes  the  issu- 
ance of  bonds  only  to  . creditors  who  have  obtained  judgments  for 
debts  existing  antecedently  to  the  time  of  the  passage  of  the  act  of 
1882.   The  injunction  must  be  refused. 


APPENDIX. 

Amount  of  coupons  funded  into  coupon  certificates  due 

within  10  yeara,  under  section  4  of  act  of  1882,  -         -  81,913.617  50 

Amount  of  bonds  extended  40  years  under  section  3,    •  2,696,600  00 

Both  coupon  certificates  and  extended  bonds  are  payable  at  aay  time,  at 
option  of  the  city. 

Six  per  cent,  on  coupon  certificates,  -                 -         -  8114,817  00 

Six  per  cent,  on  extended  bonds,          ...  161>7iI6  00 

Total  interest,   8276,553  00 

Value  of  property  subject  to  taxation  in  New  Orleans,     -  8115,000,000  00 
Five  mills  upon  each  dollar  gives         -        -         -  575,000  00 
Deduct  ordinary  slirinliage,  20  per  cent.,  leaves  80  per  cent.,  460,000  00 
Deduct  amount  necessary  to  pay  tot^  of  first  year's  in- 
terest,   276,553  00 

reaves  to  be  applied  to  bonds  and  certificates,  -       .  -  *  183.447  00 

Say  in  round  numbers,        •        -        -         -        - '  180,000  00 
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So  th.it  ftmount  reduced  in  1885  would  be      .         -  $180,000  00 

In  1886.     -        -         -         -         -        -         .  190.000  00 

In  1887,         -           .       -         -         -         -  202,000  00 

In  1888.   227,263  00 

In  1889,          -                   -         -         -  ,        -  240.898  00 

In  1890,   255,351  00 

In  1891,           -         -         -         -  -        -         -  270,672  00 

In  1892,   286,914  00 


Total.      -         -         -         -     '    -         -         -      »2,068.818  00  • 

So  that  prior  to  January  1,  1893,  which  is  the  day  of  the  maturity  of  the 
coupon  certificates,  they  would  be  paid  and  wholly  withdrawn.  There  would 
be  left  thereafter  the  entire  net  proceeds  of  the  five-mill  tax,  i.  e.,  $460,000, 
to  be  applied  annually,  in  the  first  place  to  the  payment  of  the  interest  of  the 
extended  bonds,  and  secondly  to  the  payment  of  the  extended  bonds. 


Ket  amount  of  tax*  deducting  20  per  cent  for  shrinkagei  -  $460,000 
In  1893— First  year's  interest  on  extended  bonds,     -       -  161,736 


Balance  for  payment  of  extended  bonds,           *  $298,264 

In  1894,   316,259 

In  1895,                                                             -  835,133 

In  1896,  -         .         -         -                 .        .        -  355,243 

In  1897,      .  -       ,   376,558 

In  1898,  .        -         -        -   399,151 

In  1899.       -         -   427,100 


Total,  $1,507,710 


So  that  prior  to  January  1,  1809,  just  23  years  before  the  extended  bonds 
are  compulsorily  due,  both  the  extended  bonds  and  tbe  coupon  oertlficates 
would  be  wholly  paid  and  withdrawn. 


{Sxtraetsfrom  Act  No.  58      the  Legialaiwe  qf  Louisiana  tif  1882.  Ahota 

Kf/brred  to.) 

Section  1.  Be  It  enacted  by  the  general  Jtasembly  of  the  state  of  Louisiana, 
that  the  city  of  Xew  Orleiins,  acting  through  the  board  of  liquidation  of  the 
city  debt,  or  other  duly-authorized  officers,  be,  and  she  is  hereby,  authorizeil 
and  empowered  to  extend  the  bonded  indebtedness  of  said  city,  other  titan 
premium  bonds  outstanding  at  the  passage  and  promulgation  of  this  act,  for 
the  period  of  forty  years,  fi-om  January  1,  1883,  at  a  rate  of  interest  not  ex- 
ceeding six  per  cent.,  provided  the  city  shall  have  the  right  to  call  in  said 
bonds,  so  renewed  or  extended,  for  payment  at  par  after  tlie  year  1895,  upon 
giving  notice  to  that  effect  during  a  period  of  thi*ee  montlis. 

Sec.  2.  Be  it  furtlier  enacted,  etc.,  that  the  provisions  of  the  foregoing 
section  be,  and  they  are  hereby,  extended  to  all  bonded  obligations  of  the  city, 
except  premium  bonds,  whether  due  or  to  become  due.  including  such  as  may 
have  been  merged  into  judgments,  but  for  which  no  tax,  special  or  otherwise, 
faaa  yet  been  levied:  provided,  nothing  in  this  act  shall  be  considered  as  a' 
wsdver  of  prescription  which  may  have  accrued  or  may  accrue  on  such  bonds 
In  favor  of  the  city. 

********* 

Sec.  6.  Be  it  further  enacted,  etc..  that  all  funds  now,  or  that  may  be  nt 
tbe  time  of  the  passage  of  tliia  act,  in  tiie  liands  of  the  board  of  liquidation  of 
the  city  debt,  under  existing  laws,  shall  be  deposited  with  the  fiscal  ngeut  of 
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the  board,  to  the  credit  of  the  ficcount  known  as  the  city  debt  fund,  which 
fund  shall  be  applied  exclusively  to  the  purchase,  on  the  m<»t  favorable 
terms,  not  exceeding  par,  of  face  value  of  any  of  the  outstanding  bonds  or 
eoupons,  and  the  certificates  therefor,  of  said  city,  which  are  extended  to  be 
retired  under  the  provision  of  this  act:  provided  that  said  city  debt  fund 
shall  be  used  flrst  to  provide  for  and  pay  the  interest  on  the  bonds  and  cei^ 
tlflcatn  contemplated  herein.  And  it  shall  be  the  duty  of  the  cotmdl,  In  Its 
annual  budget,  to  make  an  appropriation  to  carry  out  the  provisions  of  this 


Sec.  10.  Be  it  further  enacted,  etc.,  that  this  act,  in  all  its  parts,  provisions, 
terms,  conditions,  obligations,  and  limitations,  is  to  be  deemed  and  to  con- 
stitute a  valid,  binding  contract  between  the  state  of  Louisiana,  the  city  of 
Mew  Orleans,  its  residents,  citizens,  and  tax-payers,  and  the  bcddera  of  the 
bonds  herein  authorized  to  be  extended,  and  the  judicial  process  of  the  state 
of  Louisiana,  now  authorized  by  law,  or  In  force  at  the  creation  of  said 
bonded  debt  as  aforesaid,  may  be  resorted  to,  and  is  to  be  recognized  and  ap- 
plied to  the  judges  thereof,  for  the  enfnroement  of  its  provisions  in  fovor  <rf 
any  party  having  and  showing  jast  cause  for  complaint  or  injuiy,  or  a  violir 
tion  of  any  of  the  provisions  thereof. 


{Bxtract^'om  Act  No.  67  qf  the  Legislature  of  LouUtana  qf  1884.  Above 

R^erred  to.) 

Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Louisiana, 
that  section  2  of  act  Ko.  133,  approved  April  lO',  1880,  be  amended  and  re- 
enacted  so  as  to  read:  That  the  commissionera  of  the  consolidated  debt,  or  the 
city  officers,  provided  and  named  in  section  1  of  this  act,  apd  the  syndicate 
hereby  created,  shall  constitute  a  board  of  liquidation  of  the  city  debt,  and 
the  said  board  shall  have  exclusive  control  and  direction  of  all  matters  relat- 
ing to  the  judgment  and  bonded  debt  of  the  city  of  Kew  Orleans.  The  board 
of  liquidation  shall  cause  to  be  prepared  bonds  of  the  city  of  New  Orleans, 
which  bonds  shall  only  be  used  for  the  purpose  of  negotiation  or  exchange,  as 
hereinafter  provided.  The  said  bonds  shall  be  signed  by  the  mayor  and  treas- 
urer of  the  city  of  N'^w  Orleans,  and  countersigned  by  the  comptroller  of  said 
city;  they  shall  be  dated  June  1, 1884,  and  be  made  payable  in  fifty  years  from 
said  date,  or  sooner  at  the  option  of  the  city,  and  bear  interest  at  the  rate  of 
Rve  per  cent,  per  annum  from  the  date  of  said  bonds,  payable  semi-annually 
on  the  first  days  of  June  and  December  of  each  year;  said  interest  to  be  rep- 
resented by  one  hundred  coupons  annexed  to  each  bond.  The  said  bonds  and 
interest  coupons  annexed  may  be  issued  for  such  sums  as  may  be  deemed 
most  convenient  by  the  board  of  liquidation,  and  be  made  payable  at  such 
place  or  places  as  may  be  designated  in  ttie  bond;  but  the  said  bonds  shall'be 
made  payable,  interest  and  principal,  in  lawful  money  of  the  United  Stales. 

Sec.  2.  Be  it  further  enacted,  etc.,  that  section  3  of  act  No.  133,  approved 
April  10, 1880,  be  amended  and  re-enacted  so  as  to  read:  That  the  said  board 
of  liquidation  of  the  city  debt  be,  and  it  is  hereby,  autliorized  and  required, 
and  it  is  made  the  duty  of  the  said  boarJ,  to  retire  and  cancel  the  entire  debt 
of  the  city  of  New  Orleans  now  in  the  form  of  executory  judgments  and  reg- 
istered under  the  provisions  of  act  No.  5  of  1870,  and  that  which  hereafter 
may  become  merged  into  executory  judgments  and  liliewise  registered,  except 
the  floating  debt  or  claims  created  for  and  against  the  year  1879  and  subse- 
quent years;  that  it  is  the  full  intent  and  meaning  of  this  act  to  apply  solely 
the  privileges  thereof  to  executory  judgments  at  present  rendered  against 
such  city,  and  to  such  floating  debt  or  claims  against  said  city  for  1878,  and 
previous  years,  merged  and  to  be  merged  into  executory  judgments,  whether 
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absolute  or  rondered  against  the  revennes  of  any  parUcnlar  year  or  years  pre- 
vious to  the  jesCt  1879;  that,  for  the  purpose  of  retiriirg  and  canoeing  said 
Judgment  debt,  tlie  said  board  is  authorized  and  required  eltirar  to  sell  the 
bonda  to  be  Issued  under  this  act»  at  not  less  than  ttieir  par  value,  and  apply 
Uid  proceeds  thereof  to  the  payni«it  of  the  said  judgments,  as  above  spedfled. 
or  issue  said  bonds  In  exchange  for  said  judgments. 

Seo.  3.  Be  it  further  enacted,  etc.  that  section  five  (rf  act  No.  188.  approved 
April  10,  1880,  be  amended  and  re-enacted  so  as  to  read :  l^t  It  shall  be  the 
duty  of  the  city  of  New  Orleans  to  turn  over  and  toansfer  to  the  board  of 
liquidation,  immediately  after  the  paeaage  of  this  act.  all  property  of  the  city 
of  New  Orleans,  real  and  personal,  not  dedicated  to  public  use:  provided, 
that  In  the  sale  of  batture  property,  which  Is  horein  Inelnded.  the  right  of  the 
dty  to  all  future  accretions  shall  be  reaerved;  all  assets  of  said  dty  reiriizad. 
and  to  be  realized,  escept  such  assets  and  revennes  as  pert^n  to  i^e  adminis- 
tration of  said  dty,  uid  necessary  for  the  sopport  of  the  same  as  at  present 
authorized;  all  uncollected  revenues  of  said  city  anterior  to  the  Tear  1879, 
when  collected ;  and  the  said  board  is  hereby  anthorlrad  uid  reqaiied  to  dich 
pose  of  said  property  and  assets,  other  than  stock  held  in  eoiporationa,  on 
such  tenns  and  conditions  as  said  board  may  deem  to  be  to  the  best  interests  , 
of  the  dty.  and  apply  the  proceeds  thereof,  together  with  the  uncollected  - 
revraues  above  mentioned,  when  the  same  are  co^ected — Ftntt  to  the  pay- 
ment of  the  interest  on  the  bonds  authorized  herein,  in  the  event  that  the  tax 
authorized  by  section  deven  of  said  act  No.  188,  approved  April  10, 1880.  be 
not  levies ;  aeeond,  to  the  redemption  and  (»ncellation  of  the  said  bonds:  pro- 
vided, that  bids  for  the  sale  of  the  same  shall  be  hjeeaitA  proposals,  and  that 
preference  shall  he  given  to  the  lowest  bidder:  and  provided  further,  that  no 
tdds  above  the  par  value  of  said  bonds  shall  be  accepted. 


Allbn  and  others  v,  Joneb  and  others,  Intervenors.* 
{(Xt-euH  Cwrt,  B,  V.  LouMani.  H&y  14, 188fi.) 

L  BiLM  or  Ladhto  ahd  Wabbhoubb  Receipts. 

The  actB  of  Louttlana,  No.  IfiO  of  1S68  and  Ho  72  of  1876,  mean  that  the 
bills  uf  lading  aodwareliouae  receipts  for  property  shipped  or  warehoused  shall 
fully  represent  the  property,  so  that  a  transfer  of  those  napcr  titles  shall  vest 
In  the  tranf^feree  the  property  as  fully  as  the  delivery  of  the  property  itself. 

3.  Lien  or  Vendoh  of  AoricultoiuIj  Products. 

Article  3227  of  the  CSvil  Code  of  Louisiana  gives  the  right  lo  the  vendor  to 
seize  the  things  sold  in  whatsoever  hands  or  place  they  may  be  found,  and  to 
enforce  hia  lien  for  the  price  with  preference  over  all  othf>r  claims,  as  wpU 
against  those  who  bold  under  title  acquired  through  hilla  Of  lading  as  against 
those  whose  title  is  evidenced  by  actual  delivery. 

At  Law. . 
■  Charles  S.  J2tce,  for  plaintiffs. 

Thomat  L,  Boyne  and  Qeorge  Denegre,  for  intervenors.  ' 

BnjJHOs,  J.  This  cause  having  been  tried  without  a  jury,  the 
same  having  been  waived,  the  court  finds  the  following  as  the  facts 
of  the  case : 

The  plaintiffs  sold  to  the  defendants  on  the  third  day  of  June,  1884,  2G3 
bales  of  cotton,  for  the  sum  of  412,665-25,  the  terms  of  the  sale  being  for 

iKaptHlcd  b7  JoMpb  F.Hwnor,  Et^..  oftiie  Hew  Orleaoi  Dxr. 
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vnsi).  Ou  the  following  day  tlie  cotton  was  delivered  to  the  said  defendant, 
tlii-imgb  the  warehouseman,  where  the  same  was  stored.  On  the  sixth  of 
June  tbe  said  defendants  paid  upon  this  purchase  the  sum  of  Sl.SOO,  which 
tliey  derived  by  or  from  advances  made  by  intervenors  on  bill  of  lading  for 
the  cotton,  leaving  unpaid  the  balance  of  the  price  of  the  cotton,  viz.,  the  sura 
of  S10,8G5.2&.  The  cotton  was  an  agricultural  product  of  the  state  of  Louisi- 
ana, and  the  sale  was  made  to  tlie  defendants  by  the  plaintiffs  in  the  city  of 
New  Orleans.  On  the  sixth  of  June  all  of  the  cotton  was  either  laden  on 
board  or  delivered  in  the  possession  of  the  steam-ship  Counsellor,  bound  for 
Liverpool,  and  bills  of  lading  in  regular  form  were  on  that  day  issued  for  said 
cotton  by  the  master  of  said  steam-ship,  and  were  on  the  same  day  transferred 
by  the  usual  indorsement  to  the  intervenors.  Brown  Bros.  &Go.,  who  paid  for 
the  same  the  sum  of  £2-,680,  in  tlie  currency  of  the  United  States  813,400,  the 
full  value  of  the  cotton.  On  June  7th  the  plaintiffs  instituted  this  suit, 
claiming  a  vendor's  lien  for  the  unpaid  bahtuce  of  the  price  of  the  cotton, 
and  on  the  same  day  sequestered  the  cotton  and  took  it  out  of  the  possession 
of  the  master  of  the  said  steam-ship  Counsellor,  who  held  the  same  for  ship- 
ment, havlDg  given  the  said  bills  of  lading  therefor. 

As  the  conclusions  of  law,  drawn  from  these  facts,  the  court  finds : 
'  (1)  That  the  acts  of  1868,  Ko.  150.  and  of  1876,  Xo.  72,  mean  tliat  the  bUls 
of  lading  and  warehouse  receipts  for  propeily  shipped  or  warehoused  Bhail 
fully  represent  the  property,  so  that  a  transfer  of  those  paper  titles  shall  vest 
in  the  transferee  the  property  as  fully  aa  a  sale  accompanied  by  a  delivery  of 
Ute  property  itself.  (2)  That  the  acts  of  1854  and  1855.  now  found  in  Civil 
Oude,  ait.  8227,  since  they  give  tlie  right  to  the  vendor  to  seize  the  thing 
sold  in  toKataoever  hands  or  place  they  may  he  found,  and  enforce  his  lien 
for  the  price,  which  the  statute  decUres  shall  have  preference  over  all  other 
claims,  opei*ateB  as  well  against  those  who  hold  under  purchase  through  bills 
of  lading  as  well  as  by  transfer  and  actual  delivery.  {S)  That  the  plaintiffs' 
claim  must  prevfUl  over  that  of  the  Intervenors*. 

Therefore  the  plaintifFs  must  have  jadgment  enforcing  their  rights 
apon  the  cotton  to  the  extent  of  the  unpaid  price.  To  that  extent 
the  interrenors'  claim  is  dismissed;  beyond  that,  allowed.  Plaintiffs 
must  have  judgment  against  the  defendant  for  all  costs  prior  to  the 
intervention,  and  all  costs  subsequent  to  the  intervention  must  be  paid 
out  of  Ihe  cotton  sequestered. 


{Extract  from  Act  No.  \hO,of  the  Legislature  qf  Louisiana  q/'1868,  R^eired 

to  Above.) 

Sec.  6.  Be  it  turther  enacted,  etc.,  that  cotton-press  receipt  given  for  any 
goods,  wares.  meiHihandise,  grain,  flour,  or  otlier  produce  or  commodity  stored 
or  deposited  with  any  cotton-press,  wharfinger,  or  other  person,  or  any  bill  of 
lading  given  by  any  forwarder,  boat,  vessel,  railroad,  transportation  or  trans- 
fer company,  may  be  transferred  by  indorsement  therein,  and  any  person  t.> 
whom  tiie  same  may  be  transferred  sluUl  be  deemed  and  taken  to  be  the  owner 
of  the  goods,  wares,  merchandise,  grain,  flour,  or  other  produce,  or  commod- 
ity therein  specified,  so  far  aa  to  give  validity  to  any  pledge,  lien,  or  transfer 
made  or  created  by  such  person  or  persons ;  but  no  property  shall  be  delivered, 
except  on  surrender  and  cancellation  of  said  original  receipt,  or  bill  of  lading, 
of  the  indorsement  of  such  deliver}'  thereon.  In  case  of  partial  delivery,  all 
cotton-press  receipts,  or  bills  of  lading,  however,  which  shall  have  the  words 
"not  negotiable"  plainly  written  or  stamped  on  the  face  thereof  shall  be  ex- 
empt from  the  provisions  of  this  section. 


Dgi  ized  by  Google 


ALLBM  V.  JOXBB.  ' 


13 


{JBxtmelt  fnm  4^t  No.  72  qf  the  LegUtatun  <^  Louisiana  ^  1876, 

fentd  to  AhoTM,) 

Sec.  4.  Be  it  further  enacted,  etc.,  that  parties  who  may  borrow;  money  on 
the  faith  of  waretiouse  receipt,  representing  property  in  store,  shall  file  their 
affidavit  with  the  pledgees  that  such  property  is  theirs,  the  pledgeors'  personal 
property,  or  that  it  is  the  property  of  some  party  for  whom  the  pledgeor  is  act- 
ing as  agent,  factor,  commission  merchant,  or  in  any  other  fiduciary  capacity; 
and  that  said  party  is  justly  and  truly  indebted  to  the  pledgeor  in  an  amount 
equal  in  value  to  the  value  of  the  property  pledged,  as  specified  in  the  ware- 
house receipt,  for  moneys  paid  to  him  or  paid  by  his  order  and  for  his  account 
by  the  party  or  consignee  making  the  pledge.  The  cashier  of  a  bank,  or  the 
secretary  of  any4nsurance  company  incorporated  or  working  under  any  law 
In  the  United  States  or  of  this  state,  is  hereby  authorized  to  administer  the 
oath  contemplated  under  the  provisions  of  this  act.  Any  deviation  therefrom 
shall  render  the  party  or  parties  so  deviating  liable  for  the  value  of  the  prop- 
erty, or  any  excess  in'vaJue  over  and  above  the  amount  for  which  it  may 
have  been  pledged  in  any  manner  specified  in  section  one  of  this  act,  and  to 
prosecute  for  perjury,  and  also  tor  obtaining  money  under  false  pretenses. 

Sec.  5.  Be  it  further  enacted,  etc.,  that  the  vendors'  lien  of  five  days  priv- 
ilege, now  idlowed  in  commercial  transactions  for  the  payment  of  the  purchase 
price,  shall  not  bQ  affected  by  the  provisions  of  this  act*  except  In  case  in 
which  a  warehouse  receipt  has  been  pledged  as  coUateral  for  money  borrowed. 
The  holder  of  the  warehouse  receipt  shall  be  considered  and  held  as  the  actual 
owner  of  the  property  described  in  the  receipt,  and  no  clause  of  this  act  shall 
operate  to  the  detriment  or  injury  of  the  holder  of  a  warehouse  receipt,  to 
the  extent  of  the  valne  of  the  property  spedfled,  made  and  Issued  in  atnord- 
ance  with  and  under  the  provisions  of  this  act:  provided,  that  where  the 
factor,  agent,  or  pledgeor  luay  have  wrongfully  pledged,  in  violation  of  this 
act,  any  property,  the  lien  of  the  owner  shall  be  valid  even  against  the  tliird 
holder  of  the  wareliouse  receipt. 

Sec.  8.  lie  it  further  enacted,  etc.,  that  all  warehouse  receipts,  as  by  this 
act  provided,  shall  be  negotiaNe  by  indorsement  in-  blank,  or  by  special  in- 
dorsement in  ttie  same  manner  and  to  the  same  extent  as  bills  of  exchange 
and  promissory  notes  now  are. 


{Extract  from  the  CivU  Code  of  Louiaianat  Referred  to  Above.) 

Art.  3227.  He  who  has  sold  to  another  any  movable  property  which  is  not 
paid  for  has  a  preference  on  the  price  of  his  prmerty  over  the  other  cred- 
itors of  the  purctiaser,  whether  the  sale  was  made  on  a  credit  or  without, 
if  the  property  still  remains  in  the  possession  of  the  pui-chaser.  So  that,  al- 
though the  vendor  may  have  tiiken  a  note,  bond,  or  other  acknowleilgment 
from  the  buyer,  he  still  enjoys  the  privilege.  Any  person  who  may  sell  the 
agrricultural  products  of  the  United  States  in  the  city  of  New  Orleans  shall  be 
entitled  to  a  special  lien  and  privilege  thereon  to  secure  the  payment  of  the 
purchase  money  for  and  during  the  space  of  five  days  only  after  the  day  of  de- 
livery, within  which  time  tlie  vendor  shall  be  entitled  to  seize  the  snnie  in 
whatsoever  hands  or  place  they  may  be  found;  and  his  claim  for  the  purchase 
money  shall  have  preference  over  all  otliers.  If  the  vendor  gives  a  written 
order  for  the  delivery  of  any  such  products,  and  shall  say  therein  that  they 
ore  to  be  delivered  without  vendor's  privilege,  then  no  lien  sliali  attach  thereto. 
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.Wbiul  v.  Thompson  and  otheis,  InierrenorB.* 
{<Xnuit  Oowri,  E.  D.  Louittana,  January  20,  1885.)  ^ 

IlOIOTA-BtAS  BT  l>E8Tm\TI0N— HonXOAGE. 

Machinery  attached  to  a  plaatatton,  aodnsed  for  plantaUon  parpoaes,  thongh 
included  in  a  mortgage,  if  pnrcbased  and  remored,  eren  daring  the  mndancf 
of  a  BUit  to  enforce  the  mortgage,  were  withdrawn  from  the  operation  of  the 
mortgage.  When  machinery  Is  removed  from  a  plantation,  ft  again  becomes 
a  movabie,  and  as  such  could  not  be  susceptible  of  mortgam,  eren  If  tb»  pnr* 
chaser  was  in  bad  faith ;  that  is,  purchased  with  kaowbc^e  of  the  mortgage. 
Cttizent'  pank  t.  Knapp,  22  La,  Ann.  117. 

At  Law.    On  tnal  ot  interrentionB. 

C.  B,  Singleton,  R.  H.  Browne^  and  B.  F.  Choate,  for  plaintiff. 

Joseph  P,  Hornor  and  Frands  W.  Bakery  for  intervenors. 

BiLUNGs,  J.  The  question  submitted  is  upon  the  intervention.  * 
Defendant  execnted  a  mortgage  to  plaintiff  of  a  plantation.  At  the 
time  of  the  exeoation  of  the  mortgage,  the  mnles  and  machineiy  in 
question  were  upon  the  plantation,  and  in  use  in  connection  with  it 
for  the  purpose  of  working  it.  Subsequently,  and  with  knowledge  of 
the  mortgagee,  the  intervenors  purchased  these  articles ;  they  were  sev- 
ered from  the  plantation,  and  were  in  the  possession  of  intervenors 
when  the  proceedings  to  foreclose  the  mortgage  were  instituted.  That 
mnles  and  machinery  so  situated  were  by  destination  immovables,  is 
determined  by  Civil  C!ode  La.  art.  468. 

The  case  of  Citizens'  Bank  v.  Knapp,  22  La.  Ann.  117,  holds  that 
machinery  attached  to  a  plantation  and  used  for  plantation  porposes, 
though  included  in  a  mortgage,  if  purchased  and  removed,  even  dur- 
ing the  pendency  of  a  suit  to  enforce  the  mortgage,  were  withdrawn 
from  the  operation  of  the  mortgage.  The  ground  upon  which  the 
conclusion  of  the  court  is  placed,  is  that,  when  detached  from  the  su- 
gar-house and  removed  from  the  plantation,  the  machinery  became 
^ain  a  movable,  and  as  such  could  not  be  susceptible  of  mortgage ; 
tiiat  this  would  be  true  even  if  the  purchaser  was  in  bad  faith;  that 
is,  purchased  with  knowledge  of  the  mortgage. 

A  strong  argument,  both  at  the  trial  and  subsequently  by  brief, 
was  made  in  favor  of  the  destination  which  the  law  had  given  to  the 
mules  and  machinery,  continuing  so  long  as  the  persons  dealing  with 
the  property  knew  of  the  mortgage.  But  invcases  not  involving  any 
provision  of  .the  constitution  of  the  United  States,  and  not  springing 
out  of  negotiable  paper,  (which  last  are  ranked  among  causes  gov- 
erned by  the  general  law-merchant  and  not  by  the  local  law,)  the  con- 
struction given  by  the  court  of  last  resort  of  a  state,  and  not  qualified 
by  any  subsequent  decision,  as  to  the  meaning  of  a  statute,  is  a  part 
of  the  statntOf  and  is  binding  upon  the  federal  courts. 

1  Reported  bj  Joseph  P.  Ilomor,  Esq.,  of  tlic  ^ew  Orleans  bar. 
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In  Leffihgwell  t.  Warren,  2  BIaok>  603,  the  sapreme  court  says : 

"The  construction  given  toa  statute  <tf  a  stftte  by  the  highest  jadiclal  tri- 
bunal of  sach  state  Is  r^;arded  as  a  part  of  the  statute*  and  is  as  binding  upon 
the  courts  of  the  United  States  as  the  text." 

There  is  no  ambiguity  in  the  opinion  of  the  supreme  ooort,  {Ci^em* 
Bank  v.  Knapp,)  nor  has  it  been  at  all  qualified  by  any  subsequent  de- 
cision of  that  tribunal.  The  question  submitted  is  not  one  of  those 
There  the  federal  oourts  may  act  independently  of  the  judicial  con- 
Btmction  of  the  highest  tribun^  of  a  state.  The  reported  case  is  even 
stnmger  than  this,  for  the  severance  of  the  property  from  the  planta- 
tion was  effected  even  after  the  institation  of  the  suit  to  foreclose. 
The  knowledge  there  was  certainly  as  clear  as  here.  This  case  is. 
therefore,  paramount  with  this  court,  and  leaves  no  latitude,  except 
to  ascertain  carefully  what  the  views  of  the  court,  as  expressed,  are. 
These  close  the  case  against  the  plaintiff  and  require  a  judgment  in 
favor  of  the  interveners,  with  a  reservation  to  the  plaintiff  to  sue  for 
all  damages  if  the  property  mortgaged  shall  not  or  has  not  realized 
a  BuflSoient  amount  to  pay  the  mortgage.  Let  there  be  judgment  ac- 
cordingly. 

■  1  L 


Hartinobb  and  others  v,  Fbbioho  and  others.^ 

{(hreuit  Covrtf  If.  D.  lomt  E.  D.  Juoe  9,  1885.) 

Farbnt  ahu  Child— Ihoeritakce  bt  Ixj.Borri3c&TB  CniLO— Proof  of  PATsn- 
NiTT  AND  REcopNiTtoN— Code  Iowa,  J  346^. 

To  enable  an  illegitimate  child  to  inherit,  under  section  of  the  Iowa  Code, 
it  mnaC  appear  that  the  recognition  or  proof  of  paternity  relied  upon,  occurred 
after  the  passage  of  the  act  by  the  legislature. 

At  Law.   Demurrer  to  petition  filed  by  Jnstina  Eahl,  intervener. 

Ziongueville  <&  Lenehan,  for  plaintiffs 
Utt  Bros.,  for  intervenor. 

Shibas,  J.  In  January,  18S1,  one  Joseph  Koetzl  died  intestate  at 
Dubuque,  Iowa.  The  defendant  Peter  Ferring  was  appointed  ad- 
ministrator of  the  estate  by  the  circuit  court  of  Dubuque  county. 
After  the  payment  of  all  claims  against  the  estate,  there  was  left  in 
the  hands  of  the  administrator  the  sum  of  $3,765,  which  he  was  or- 
dered by  the  circuit  court  to  pay  over  to  the  heirs  of  the  decedent. 
The  plaintiffs  herein  brought  this  action  against  the  administrator^ 
for  the  purpose  of  establishing  their  right  to  the  fund  as  next  of  kin 
and  heirs  at  law  of  Joseph  Koetzl.  The  intervenor,  Jnstina  Eahl, 
with  leave  of  the  oourt»  filed  a  petition  of  intervention,  wherein  she 
asserts  that  she  is  the  illegitimate  daughter  of  Koetzl ;  that  she  was 
born  in  the  kingdom  of  Bavaria  on  the  eleventh  of  April,  1834,  and  has 

^Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 


Dgi  ized  by  Google 


raDBBAL  BEPOBTia. 


ever  since  been  and  is  now  a  resident  of  Bavaria;  that  "said  Joseph 
Koetzl  in  Ma  life-time,  to-wit,  from  the  time  o£  her  birth  up  to  the 
year  1850,  in  the  kingdom  of  Bavaria,  recognized  her,  said  Jnstina 
Kahl,  as  hia  ebild,  and  that  suoh  recognition  vas  general  and  noto- 
rious ;  that  on  the  fonrteenth  day  of  May,  1834,  in  certain  proceed- 
ings had  before  the  royal  Bavarian  county  court,  it  was  determined 
and  adjudged  that  said  Justina  Kabl  was  the  illegitimate  daughter  of 
said  Joseph  Koetzl;  and  the  intervenor  claims  that  such  recognition 
and  adjadication  enable  her  to  inherit  her  father's  property  under 
the  provisions  of  section  3466  of  the  Code  of  Iowa,  wMoh  enacts  that 
illegitimate  children  "shall  inherit  from  the  father,  whenever  the 
paternity  is  proven  during  the  life  of  the  father,  or  they  have  Jbeen 
recognized  by  him  as  his  children ;  but  such  recognition  must  have 
been  general  and  notorious,  or  else  in  writing." 

To  this  petition  the  plaintiffa  interpose  a  demurrer  on  the  ground 
that  the  alleged  adjudication  by  the  oonrt  in  Bavaria  was  had,  and 
the  acts  of  recognition  took  place,  before  the  Code  of  1851  took  effect; 
and  that  previous  to  that  time,  under  the  laws  of  Iowa,  an  illegiti- 
mate child  could  not  inherit  the  estate  of  the  father,  even  though  the 
paternity  had  been  fully  established  or  recognized. 

Previous  to  the  adoption  of  the  Code  of  1851,  the  provisions  of  the 
statute  in  force  did  not  change  the  rule  of  the  common  law  that  an 
illegitimate  child  could  not  inherit  the  estate  of  the  father.  The 
Code  of  1851  enacted  that  illegitimate  children  should  "inherit  from 
the  father,  whenever  they  have  been  recognized  by  him  as  his  chil- 
dren ;  but  suoh  recognition  must  have  been  general  and  notorioua,  or 
else  in  writing.**  By  the  Code  of  1873  it  is  provided  that  such  chil- 
dren may  also  inherit  "from  the  father  whenever  the  paternity  has 
been  proven  during  the  life  of  the  father." 

The  question  presented  for  determination  is  whether  the  adjudica- 
tion of  paternity  and  recognition  of  the  relationship  had  and  per- 
formed before  the  enactment  of  the  Codes  of  1851  and  1873,  should 
be  held  sufficient,  under  these  statutes,  to  confer  the  right  of  inherit- 
ance, or  whether  the  intervenor  must  show  a  recognition  since  the 
-  adoption  of  the  Code  of  1851,  or  an  adjudication  since  the  passage  of 
,  the  Code  of  1873.  This  question  was  before  the  supreme  court  of  Iowa 
in  the  case  of  Crane  v.  Crane,  31  Iowa,  296,  but  was  not  ruled  upon; 
and  my  attenl.on  has  not  been  called  to  any  other  case  in  which  the 
question  has  been  determined  by  the  supreme  court  of  Iowa. 

On  part  of  the  intervenor  it  is  claimed  that  the  rule  of  inheritance 
is  always  subject  to  legislative  control,  and  may  be  changed  at  any 
time,  and  tfaat  such  change  will  affect  the  stattts  in  all  cases  save 
those  wherein  vested  rights  have  accrued.  It  cannot  be  questioned 
that  the  mere  expectation  of  inheriting  property  is  not  deemed  to  be 
a  vested  right,  and  the  rules  of  descent  may  be  lawfully  changed,  and 
such  change  may  affect  all  estates  not  already  passed  to  the  heir  by 
the  death  of  tlie  owner.    Under  this  doctrine  it  ia  dear  that  it  was 
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within  the  power  of  the  legislature,  when  adopting  the  Codes  of  1851 
and  1873,  to  modify  or  change  the  rales  of  descent  previonsly  in  force, 
and  each  changes  -would  be  applicable  to  all  estates  vesting  after  the 
taking  effect  of  these  Codes.  Thus,  if  the  legislature  had,  in  1S51, 
enacted  that  illegitimate  children,  if  their  paternity  was  thereafter 
acknowledged  in  writing,  should  inherit  equally  with  legitimate  issue, 
it  could  not  be  questioned  that  the  rule  thus  established  would  con- 
trol in  all  cases  to  which  it  was  applicable,  and  in  which  the  estate 
bad  not  vested  before  the  taking  effect  of  the  legislative  enactment. 

The  question  to  be  determined  in  this  cause,  however,  is  liot  so 
much  the  right  or  autboritj  of  the  legislature  to  change  the  rules  of 
descent,  as  it  is  the  true  meaning  of  the  enactment;  that  i>  to  say, 
whether  it  was  the  intent  of  the  legislature  to  provide  that  a  past 
recognition  of  paternity  should  have  the  effect  of  conferring  rights 
of  inheritance,  or  must  such  recognition  have  been  made  after  the 
passage  of  the  act?  It  is  clear  from  the  very  language  of  the  statute 
tbat  it  was  not  intended  to  confer  the  right  of  inheritance  upon  all 
illegitimate  children.  The  Code  of  1851  makes  the  right  of  inherit- 
ance in  case  of  illegitimacy  depend  upon  the  performance  of  certain 
acts  by  the  father.  After  the  adoption  of  the  Code  of  1851,  the  acts 
of  recognition  contemplated  in  the  statute  had  attached  thereto  cer- 
tain l^i^l  consequences,  and  the  presumption  l^aUy  arises  that  the 
father  recognizing  his  illegitimate  obildren  in  the  modes  pointed,out  by 
the  statute  intends,  by  such  recognition,  to  confer  upon  them  the  right 
of  inheritance.  If,  however,  it  be  held  that  the  statute  is  intended 
to  give  force  to  acts  of  recognition  performed  before  the  adoption  of 
the  Code,  then  we  give  an  effect  to  an  act  which  it  did  not  legally 
have  when  performed.  The  statute  would  thus  be  given  a  retroactive 
effect,  and  an  act  which,  when  done,  bad  no  legal  significance,  and 
was  not  intended  nor  understood  by  the  parties  to  it  to  affect  any 
right  of  inheritance,  would  be  held  to  confer  such  a  right.  Whatever 
may  be  said  of  the  power  of  the  legislature  to  thus  attach  to  an  act 
done  a  legal  significance  ^hich  it  did  not  possess  when  done,  it  is 
clear  tbat  it  will  not  be  presumed  that  it  was  the  intent  of  the  legis- 
lature to  make  the  statute  retroactive  in  this  particular,  unless  such 
intent  is  clearly  established  by  the  language  of  the  statute.  The  or- 
dinary presumption  is  that  statutes  are  intended  to  be  prospective 
alone  in  their  operation. 

There  is  nothing  found  in  the  section  of  the  Code  in  question,  nor 
in  the  context,  which  indicates  any  purpose  to  make  the  statute  re- 
troactive. The  better  rule  would  seem  to  be,  therefore,  to  hold  that, 
to  enable  an  illegitimate  child  to  inherit  under  this  section  of  the 
Code,  it  mnst  appear  that  the  recognition  or  proof  of  paternity  relied 
upon,  occurred  ^ter  the  passage  of  the  act  by  the  legislature ;  it  being, 
in  the  language  of  the  supreme  court  in  Stevenaon^t  Heirs  v.  Sallivant, 
5  Wheat.  260,  "most  reasonable  so  to  construe  the  law  as  to  enable 
the  father  to  perceive  all  the  consequences  of  bis  rec<^nition  at  the 
T.S4F,no.l — 3 
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time  he  made  it."  The  reasoning  in  the  case  jnai;  oited,  and  in  that  of 
Brown  t.  Belmarde,  3  Kan.  53,  is  directly  applieable  to  the  qnestion 
involved  in  this  eanae,  and  supports  the  oonolosion  reached. 
The  demurrer  to  the  intervening  petition  is  therefore  sustained. 


^pABwiLL  and  others  v.  SpALDnra.' 

{Oiroait  Courts  S.  Z>.  JtUnoii.  Vaj  28, 18W.) 

CuBTOMS  DnriES— Additiohal  Dutt  on  Goods  in  Wabekoubb  Mobe  thas-  On 
Teab — Date  or  Obioinal  Importation. 

Held  that,  as  to  goods  which  have  been  transported  from  an  exterior  port  on 
first  arrival  to  an  interior  port  of  transportation,  the  words  "date  of  origiDsl 
iroporlation"  (section  2970,  Rev.  St.)  mean  the  date  of  arrival  of  the  goods 
St  the  Interior  jMrt  of  duatinatlon. 

At  Law. 

Percy  L.  Shtman  and  Jo,  H,  Defrees,  t/r.,  for  plaintiff. 

Chester  M.  Dams,  Asst.  U.  8.  Atty,,  for  defendant. 

Blodgett,  J.,  (oraUy.)  The  plaintiff  in  this  case  imported  a  quan- 
tity of  goods  by  way  of  the  port  of  New  York,  from  whence  they  came 
nnder  bond  to  the  port  of  Chicago,  and  within  a  year  after  their  arrival 
in  Chicago,  bnt  more  than  a  year  after  their  arrival  at  the  Atlantic 
port,  plaintiffs  offered  to  pay  the  dnties  and  charges,  bat  the  oastoms 
officers  here  assessed  an  additional  duty  of  10  per  cent,  on  the  umoant 
of  duties  and  charges  dne  thereon.  Heyl,  pt.  1,  p.  57,  §  2970.  The 
plaintiff  paid  this  added  duty  onder  protest,  and  now  brings  sait  to 
recover  the  same. 

The  law  nnder  which  it  was  claimed  this  additional  duty  bad  been 
incurred,  reads  as  follows : 

"Sec.  2970.  Any  merchandise  deposited  in  bond  in  any  pnblfc  or  private 
bonded  warehouse  m»y  be  witlidrawn  for  consumption  within  one  year  from, 
the  date  of  original  importation,  on  payment  of  the  duties  and  chaises  to 
which  it  may  be  subject  by  law  at  the  time  of  such  withdrawal;  and  after  the 
expiration  of  one  yearfrom  the  date  of  original  importation,  and  until  the  ex- 
piration of  three  years  from  such  a  date,  any  merchandise  in  bond  may  be 
withdrawn  for  consumption,  on  payment  of  the  duties  assessed  on  the  original 
entry,  and  charges,  and  an  addUional  duty  tff  10 .per  eentam  on  tA6  amotait 
qfmch  duties md  charges." 

The  only  question  in  this  case  is,  when  does  the  year  begin  to  run 
as  to  goods  transported  from  an  exterior  to  an  interior  port,  and  ware- 
housed in  bond  at  the  interior  port?  Boes  it  begin  to  run  from  the 
date  of  the  arrival  of  the  goods  at  the  exterior  or  interior  port?  The 
statute  says,  "within  one  year  from  the  date  of  original  importation." 
A  careful  examination  of  the  legislation  by  congress,  out  of  which  has 
been  developed  onr  present  system  of  transporting  goods  in  bond  from 
their  port  of  first  arrival  to  their  interior  port  of  destination,  and  there 
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allowing  them  to  be  warehoased,  satiBfieame  that  it  was  the  izxiention 
of  congress  to  place  importers  at  the  interior  ports  upon  the  same 
footing,  and  give  them  the  same  time  for  the  payment  of  their  duties, 
as  is  allowed  to  importers  at  exterior  ports;  and  that,  as  to  goods 
which  have  been  transported  from  an  exterior  port  of  first  arrival  to 
an  interior  port  of  destination,  the  words  "date  of  original  importa- 
tion,** as  used  in  this  section,  mean  the  date  of  the  arrival  of  the  goods 
at  the  interior  port  of  destination.  It  therefore  seems  to  me  that, 
inasmuch  as  the  importer  in  this  case  offered  to  pay  the  duties  and 
charges  upon  the  goods  in  question  within  one  year  from  the  time  the 
goods  arrived  at  Cfaieago  and  were  warehoused  there,  the  additi<^ial 
10  per  cent,  was  improperly  and  illegally  imposed  upon  them. 
The  issue  is  found  for  the  plaintiff. 


CoHN  and  others  0.  SpALniRa. 

(dreutt  Oaurt,  N.  D.  lUinott.   May  26, 1886.) 

Cdbtoms  Duties^Uhvanttvaotviibd  Tobacco. 

Certain  tobacco,  known  to  the  trade  as  "  scrap  tohacco,"  composed  of  frag- 
ments or  pieces  broken  or  cut  pS  in  the  manafacturs  of  tagan,  held  to  be  da> 
tiabte  aa  unmanufactured  lobucco. 

At  Law. 

Percy  L.  Shuman  and  Jo.  H.  Defrees,  Jr,,  for  plaintiff. 

Chester  M,  Dawes,  Asst.  tJ.  S.  Atty.,  for  defendant. 

Bix)DOETT,  J.,  (orally.)  The  plaintiff  in  this  case  imported  a  lot  of 
tobacco  and  entered  it  as  "unmanufactured  or  scrap  tobacco."  It 
was  classed  by  the  appraisers  as  manufactured  tobacco,  and  assessed 
at  a  duty  of  40  cents  per  pound.  Heyl,  pt.  2,  p.  15,  cl.  249.  The 
only  question  in  the  case  is  whether  this  is  manufactured  or  unmanu- 
factured tobacco.  The  proof  in  the  case  shows  that  it  is  known  to 
the  trade  as  "scrap  tobacco,"  being  composed  of  fragments  or  pieces 
broken  or  eat  off  in  the  manufacture  of  cigars,  and  scraps  from  the 
tables  of  the  cigar  rollers,  and  that  it  has  yet  to  undergo  some  pro- 
cess by  which  it  can  be  put  into  form  for  qonsumption.  The  proof 
in  the  case  shows  that  it  ij  used  either  as  filling  for  cheap  cigars,  or 
worked  into  some  kind  of  smoking  tobacco,  or  into  cigarettes ;  and 
therefore  it  should  be  treated,  for  the  purposes  of  duty,  as  "unmanu- 
factured tobacco."  It  was  contended  at  the  trial  that  this  tobacco 
came  within  the  provisions  of  clause  249  as  "stemmed  tobacco,"  but 
I  am  of  opinion  that  this  designation  is  used  to  describe  leaf  tobacco 
from  which  the  stems  had  been  removed,  and  not  these  sweepings  of 
a  cigar  factory. 

The  issue  is  therefore  found  for  the  plaintiff. 
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OliAKZ  V,  SPALDINa. 
(Cireuit  CouH^  N.  D.  lUiwit,   HL&j  26,  188S.) 

1.  Customs  Duties. 

Section  7,  set  March  S,  1883,  u  to  dattable  value  of  meroban^se,  construed 
£  Saub— Heal-Skihb,  Duty  oh. 

Certain  skios  bought  «  andresscd,"  or  *'in  salt^"  brokerage^  commiwions, 
and  packing  charges  oDj  not  part  of  dutiable  value. 

At  Law. 

Percy  L.  Shuman  and  Jo.  H.  Defrees,  Jr.,  for  plaintiff. 

Chester  M.  Dawes,  AsBt.  U.  S.  Atty.,  for  defendant. 

Blodoett,  J.,  (orally.)  The  plaintiff  imported  four  lots  of  dressed 
seal-Bkins,  and  the  inspector,  for  the  purpose  of  determining  the  duti- 
able valne,  added  brokei^ge,  oommissions,  fire  insarance,  cost  of  dress- 
ing, dyeing,  and  warehousing,  which  the  plaintiff  paid  under  protest, 
and  appealed.  There  was  an  adverse  decision  on  the  appeal,  and  this 
suit  was  brought  in  apt  time  to  recover  the  money  thus  paid. 

The  proof  shows  that  the  skins  in  this  oase,  as  in  the  uaoal  course 
of  trade  in  this  olass  of  goods,  were  bought  "nndressed,"  or  ''in  salt," 
as  it  ia  called  in  London,  at  auction,  and  in  this  oa^e  the  dyer  or 
dresser  of  these  goods  acted  as  the  plaintiff's  agent  in  the  purchase, 
and  bid  off  the  goods  at  the  auction.  He  then  dyed  and  dressed  the 
goods,  "machined  them, "  aa  it  is  called, — that  is,  passed  them  throtigh 
a  process  by  which  the  coarse  hairs  were  taken  out, — got  them  insux«d 
during  the  process  of  dressing  and  dyeing,  and,  when  finished,  packed 
and  shipped  them  to  the  plaintiff,  so  that  the  coat  to  the  importer  of 
these  goods  was  made  up  of  the  price  paid  for  the  green  skins  at  the 
auction;  the  auctioneer's  commissions,  called  "lot  money;"  the  cost 
of  dressing,  dyeing,  machining,  fire  insurance  during  the  process  of 
dressing,  and  the  interest  on  the  money  advanced  by  the  agent  and 
his  commissions,  and  the  cost  of  packing. 

Sections  2907  and  2908  authorized  brokerage,  commissions,  cost  of 
transportation  from  the  place  of  purchaae  to  the  port  of  abipment, 
cost  of  packing,  etc.,  to  be  added  to  the  cost  of  the  goods  at  the  place 
where  purchased,  to  make  up  the  dutiable  cost ;  but  the  act  of  March 
3,  1883,  repealed  this  section.  The  claim  made  to  recover  back  the 
tire  insurance  item  was  abandoned  on  the  trial,  and  the  only  question, 
therefore,  in  this  case  is  as  to  the  items  of  brokerage,  commissions, 
and  packing. 

I  find  that  the  brokerage,  commissions,  and  packing  were  improp- 
erly added  to  the  cost  of  the  goods,  since  the  repeal  of  sections  2907 
and  2908,  and  the  plaintiff  should,  therefore,  have  a  finding  in  his 
favor  for  the  amount  of  these  items. 
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lANADA  V.  SpALDINa. 

{Oireuit  Court,  N.  V.  lUimit.   May  26, 1885.) 

1.  CosTOMB  Ddtieb— Merchant  Appraisal  undeb  Sbction  2930,  Ret.  St. 

The  appraiacmoDt  of  the  mLTcliant  appraisers  shall  be  final,  and  deemed  to 
ue  the  true  value,  and  the  duties  shall  )>o  levied  thereon  sccordiogly ,  aud  an 
importer  is  not  estoppod  from  sning  below  his  entry  value  on  any  sioffle  item 
of  his  invoice;,  and  duty  sbouid  be  assessed  upon  thevatoe  returned  by  the  ' 
mercliant  appraisers. 

2.  Baub— Additional  J>utt  of  Twenty  Prb  Cbmt. 

Under  tho  circumstances  uf  this  caio  penal  duty  was  improperly  asusBed. 

At  Law. 

Percy  L.  Shuman  and  Jo.  II.  Ve/rees,  Jr.,  for  plaintiff. 

Ckestcr  M.  Dawes,  Asst.  U.  S.  Atty.,  for  defendant. 

Blodgbtt,  J.,  {orally.)  In  188d  and  1884  plaintiff  imported  three 
lots  of  Japanese  curios,"  wbiob,  as  I  understand  from  the  proof,  means 
rare  or  curious  goods  of  Japanese  manufacture.  These  goods  were 
entered  for  duty  upon  the  statement  of  their  market  value  or  cost  "in 
the  country  from  which  they  were  imported,"  but  the  collector  of  the 
port  of  Chicago,  not  being  satisfied  with  th^  value  as  entered  by  tbe 
importer,  caused  the  actual  market  value  to  be  appraised,  pursuant  to 
the  provisions  of  section  2900,  Bev.  St. ;  whereupon  the  importer 
gave  notice  of  his  dissatisfaction  with  the  collector's  appraisal,  and 
called  for  the  appointmeut  of  merchant  appraisers,  pursuant  to  the 
provisions  of  section  2930,  Bev.  Bt.  Such  merchant  appraisers  were 
duly  appointed,  and  examined  and  appraised  the  goods ;  whereupon 
tbe  collector,  upon  their  report,  assessed  an  additional  duty  on  such 
appraised  value  of  20  per  cent,  ad  valorem,  on  the  ground  that  the  ap- 
praised value  exceeded  the  entry  value  by  10  per  cent,  or  more. 

It  appears  from  the  proof  that  the  merchant  appraisers  reported 
many  of  the  items  of  the  goods  in  the  invoices  at  prices  below  the 
entry  value,  and  that  their  appraisement,  taken  as  a  whole,  did  not 
make  the  value  of  the  goods  equal  to  10  per  cent,  in  addition  to  the 
entry  value;  but  the  collector,  for  the  purpose  of  assessing  the  duty, 
disregarded  all  the  valuations  of  the  items  in  the  invoices  by  the  mer- 
chant appraisers,  where  they  made  the  same  lower  than  the  entry 
value,  and  took,  as  the  basis  of  duty,  the  entry  yalue  on  all  goods  ap- 
praised below  the  entry  value  by  the  merchant  appraisers,  taking  only 
the  merchant  appraisers'  value  where  they  had  raised  tbe  valuation 
above  that  of  the  entry  value ;  and  upon  this  basis  the  appraised  value 
would  exceed  the  entry  value  by  10  per  cent. 

Tbe  only  question  in  the  case  is  whether  the  importer  is  bound  by 
his  own  entry  value  of  each  item  in  his  invoice,  or  whether,  when  he 
calls  for  merchant  appraisers,  they  ^e  to  examine  the  goods  and  put 
their  valuation  upon  them  without  regard  to  the  entry  value.  Sec- 
tion S9S0,  by  its  last  clause,  declares  that  the  appraisal — that  is,  tbe 
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appraisement  of  the  merchant  appraisers  thas  determined — "shall 
be  final,  and  deemed  to  be  the  tme  value,  and  the  duHea  shall  be  levied 
thereon  accordingly,"  I  cannot  put  any  other  oonstraction  upon  this 
language  than  that  merchant  appraisers  are  given  plenary  discretion 
to  value  all  the  goods  in  the  invoice,  and  that  their  valuation  is  to  be 
binding,  and  the  guide  by  which  the  duties  are  to  b6  assessed.  It 
seems  to  me  that  when  the  importer  is  dissatisfied  with  the  appraisal 
put  upon  the  goods  by  the  collector,  and  calls  for  merchant  appraia- 
ers,  this  tribunal  acts,  without  regard  to  the  entry  value,  for  the  pur- 
pose of  assessing  the  duties,  and  that  the  importer  is  not  bound  to 
pay  duties  on  any  article  in  the  invoice  at  the  entered  value  where 
the  appraisers  report  s  less  value. 

In  this  case,  I  think  the  collector  erred  in  assuming  that  the  im- 
porter was  estopped  from  going  below  his  own  entry  value  on  any 
single  item  of  his  invoice;  but,  on  the  contrary,  should  have  assessed 
the  duties  on  the  invcuce,  aa  a  whole,  as  appraised  and  valued  by  the 
merchant  appraisers,  and  therefore  that  the  additional  20  per  eent. 
duty  was  improperly  assessed. 

The  issue  is  found  for  the  plaintiff. 


YouNO  and  others  v,  SpALDnra. 

(Circuit  Court,'y.  D.  Illinois.   May  20,  ISSii.) 

CoBTOMs  Duties— t^BOTAOLX  Lkhsbb  of  BRAsnj  ob  Bootob  Pebble,  with  Kough 
Edges,  Dtjtt  on. 

Spectacle  lenses  manufactured  from  Brazil  or  Scotch  pebbles,  imported  witb 
rough  or  unfinished  eflgcs,  and  commercially  known  as  "  pebbles  for  epectacles, 
rough,*'  are  free  goods. 

At  Law. 

Percy  L.  Shuman  and  Jo.  H.  Defrees,  Jr.,  for  plaintiffs. 

Cheater  M.  Dawes,  Asst.  U.  S.  Atty.,  for  defendant. 

Blodoett,  J.,  (oraUy.)  The  plaintiffs  imported  a  quantity  of  spec- 
tacle lenses  with  raw,  or  unfinished,  edges.  They  were  classed  "as  a 
manufacture  of  glass,  or  of  which  ^ass  is  the  component  material  of 
chief  value,  not  otherwise  specially  enumerated  or  provided  for,"  and 
a  duty  of  45  per  cent,  ad  valorem  was  assessed  against  them.  Heyl, 
pt.  2,  p.  7,  cl.  143.  The  plaintiff  contended  that  these  goods  should 
be  admitted  under  the  free-list  as  "Brazil  pebbles  for  spectacles,  and 
pebbles  for  spectacles  rough."  Heyl,  pt.  3,  p'.  88,  cl.  065.  The  proof 
shows  that  the  goods  in  question  are  made  by  sawing  the  Brazil  or 
Scotch  crystals  into  slabs  or  plates,  from  which  they  are  finished  in 
flat,  concave,  or  convex  surfaces,  for  the  purpose  of  being  used  as 
spectacle  lenses;  but  the  edges  are  left  unfinislied,  so  that  they  may 
be  fitted  to  the  size  or  shape  of  the  bows  or  rims  in  which  they  are 
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to  be  worn.  Tbey  are  known  to  the  trade  aa  "pebbles  lor  spectacles 
roogb;"  although  the  proof  also  shows  that  upon  an  order  for  peb- 
bles for  speetaeles,  whether  the  word  "roagh**  is  used  or  not,  goods 
like  these  wonld  be  Bent.  Upon  the  qnestion  of  faot,  the  proof  is  so 
clear  that  these  goods  are  what  are  commercially  known  as  "Brazil 
pebbles,*'  or  pebbles  for  spectacUs,  that  I  can  have  no  doubt  they 
come  sbrietly  and  readily  witiiin  the  designation  of  this  olass  of  goods 
in  the  free-list.  They  were,  therefore,  improperly  classed  as  "znan- 
nfactnrea  of  glass,"  and  made  dutiable  at  46  per  cent,  ad  valorem. 
The  plaintiff  is  entitled  to  recover  the  daties  paid  under  protrat  in 
this  case. 


Wabhbdbh  Ss  Mobn  MAHor'a  Co.  and  another  v.  GaiHins&L  Wibb  Go. 

and  others. 

((Xreuit  Oota%3,D.li>wa,aD,  31*7  26,  1886.) 

1.  PaTHNTB  for  IlTVENTIOlTB— GLIDDEN  BAHBED-WraE  FeNCE— IkVENTIOIT. 

The  patent  granted  in  November,  1874,  to  J.  W^.  Qlidden,  for  barbed  wire, 
exaniiQed,  and  haid  valid. 

2.  Sake— ANTICIPATION. 

On  examination  9f  the  evidence  in  this  case,  and  a  oomparison  of  the  Free- 
man, Merrill,  Btone,  fichone,  and  Delhi  Fair  fences  with  the  Glldden  patent, 
luid,  that  the  (bidden  patent  wag  not  aotieipated  thereby,  and  i«  vaUd. 
8.  Bun— IfAOHiBBa  voB  Hauka  Barbed  Wibb— iHranieBicBiiT. 

On  comparison  of  the  Putnam  and  Penny  machines  for  making  barbed  wire, 
heid,  that  the  Putnam  machine  is  not  infringed  by  Penny's  inTentioa. 

In  Equity.   Opinion  on  final  hearing. 

Offield  A  Towtest  Goharn  d  Tkat^,  and  B,  K,  Tkuratonj  for  com- 
plainants. 

Wright,  Cumming  d  Wright  and  Afunday  d  Evarts,  for  defendants. 

Bbeweb,  J,  I  may  say  that  this  is  one  of  the  hardest  cases  I  have 
ever  had  to  try.  It  has  been  difficult  for  me  to  amve  at  a  conclusion 
on  the  primary  question,  and  though  I  have  given  it  a  great  deal  of 
examination  and  study,  my  mind  does  not  rest  with  any  satisfaction 
on  the  result.  That  primary  question  is  this :  Is  this  Glidden  barbed 
wire  really  entitled  to  a  patent  ?  Is  there  in  it  enough  of  invention 
to  make  it  patentable,  or  is  it  simply  a  mere  matter  of  mechanical 
skill?  Perhaps  a  brief  historical  statement  may  be  in  order.  The 
first  barbed-wire  patent  was  issued  in  July,  1867,  to  Hunt,  and  was 
for  this  form,  [referring  to  model,]  which,  as  you  see,  consiBts  of  a 
mere  serrated  wheel.  The  next  was  to  Lucian  B.  8mith,  also  in  1867, 
and  for  this,  [referrix^  to  model,]  in  which  the  barb  is  like  the  hub  of 
a  wheel  with  spokes.  That  was  followed  by  one  to  Kelly,  in  1868,  and 
covers  this,  [referring  to  model,]  in  which,  as  you  see,  the  barb  is  a 
diamond  plate,  the  lateral  wire  passing  through  a  hole  punched  in 
the  middle.   Mr.  Kelly,  in  his  specifications,  aUo  suggested  that  this 
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diamond  might  be  placed  npon  cord;  also  that  two  strands  might  be 
twisted  to  keep  the  diamond  barb  in  place.  Then  followB  the  patent 
to  Mr.  Glidden.  Mr.  Glidden'a  application  was  dated  in  Ootober, 
1873,  and  the  patent  issaed  thereon  in  November,  1874.  This  patent 
was  for  this  form  of  fence  wire,  [referring  also  to  model,]  which  is  the 
form  of  barbed  wire  now  in  common  use.  Intermediate  the  applica- 
tion and  patent,  in  the  spring  of  1874,  Mr.  Glidden  filed  an  applica- 
tion for  another  patent,  eoTering  this  form  of  fence  wire,  [referring  to 
model,]  in  which  be  suggested  the  placing  of  slotted  tubes -between 
the  two  lateral  wires,  extending  them  thus,  [pointing  to  model,]  giv- 
ing, as  he  thought,  greater  firmness  to  the  fence.  Upon  this  applica- 
tion he  received  a  patent  also,  in  the  spring  of  1874.  In  his  appli- 
cation of  October,  1873,  Mr.  Glidden  names  a  twisted  fence  wire, — a 
transverse  wire  coiled  about  one  of  the  strands  of  lateral  wire,  with 
its  two  ends  projecting  in  opposite  directions  and  perpendicular  to 
the  fence  wire;  the  other  lateral  wire  serving  to  keep  the  barbs  in 
position,  and  preventing  lateral  as  well  as  vibratory  motion.  It  is,  of 
course,  obvious  that  all  of  the  elements  that  enter  into  this  Glidden 
barbed  wire  were  not  new  with  him.  The  idea  of  protecting  a 
smooth  wire  with  some  kind  of  a  barb  to  prevent  cattle  from  nibbing 
against  and  breaking  a  fence  down,  appears  in  the  first  patent  issued. 
Then,  in  Kelly's  patent,  was  the  twisting  of  the  two  wires ;  but  the  coil 
of  the  transverse  vrire  between  its  ends,  for  the  purpose  of  forming  the 
barb,  was,  so  far  at  least  as  its  application  to  fencing  purposes,  first 
expressed  in  the  application  of  Mr.  Glidden. 

It  is  true  that  this  coiling  of  the  wire  is  by  itself  considered  nothing 
new,  it  having  been  of  frequent  use, — as,  for  instance,  in  the  springs  of 
door-locks;  and  it  is  also  claimed  by  the  defendants, that  it  is  noth- 
ing but  the  mere  equivalent  of  the.diamond  barb  of  Kelly.  But  the 
use  of  such  a  coil  for  the  purpose  of  a  barb  upon  fence  wire,  and  its 
combination  with  the  other  elements  in  this  present  structure,  was 
new  with  Glidden.  It  is  also  true  that  the  entire  combination — this 
Glidden  barbed  fence  wire — is  a  very  simple  thing,  and  it  looks  as 
though  it  was  going  a  good  ways  to  give  to  such  a  simple  structure 
the  rights  and  protection  of  a  patent;  but,  simple,  though  it  is,  Mr. 
Glidden  first  introduced  it  to  the  worid,  and  if  it  has  been  found  of 
value  in  the  uses  of  the  world,  it  would  also,  on  the  other  hand,  seem 
as  though  he  should  be  entitled  to  the  benefit  of  the  value  of  that 
which  he  has  thus  contributed. 

I  am  much  impressed  by  the  language  of  Judge  Blodgett  in  the 
case  tried  before  him  in  Chicago,  between  these  same  plaintiffs  and 
Jacob  Haish,  that  it  is  very  difficult  to  draw  the  line  between  mani- 
festations of  mere  mechanical  skill  and  those  of  invention;  yet 
that  this  is  an  invention,  and  while  coming  very  near  to  aueh  border 
line,  it  Ss  still  on  the  side  of  patentability.  It  is  true,  when  we  take 
this  structure  to  pieces,  and  examine  its  separate  elements,  as  counsel 
have  in  their  arguments,  it  has  been,  to  niy  mind  at  least,  very  difii- 
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cult  to  Bfi>7  that  any  element  \ra8  not  found,  substantially  or  nearly  bo, 
in  some  one  or  other  of  these  prior  barbed  wires.  Still,  looking  at  it 
as  a  whole,  it  is  imqaestionably  new,  and  Z  think  must  be  held  to  be 
the  product  of  invention  rather  than  of  mere  mechanical  skill.  As, 
from  time  to  time  during  my  examination,  I  have  looked  at  these  mod- 
els of  the  vaiious  forms,  of  wire,  I  have  been  reminded  of  the  story 
told  in  my  early  days  of  Bafus  Choate  and  Daniel  Webster.  They 
were  engaged  in  a  trial  in  reference  to  some  patent  wheel.  After 
Choate  had,  in  an  elaborate  argument,  noticedfas  he  thought,  all  the 
alleged  differences  between  it-  and  wheels  in  prior  use,  and  showed 
that  there  was  nothing  to  distinguish  it  from  such  wheels,  Webster 
rose  aqd  said,  "If  your  honor  please,  there  is  the  wheel."  And  the 
more  I  have  looked  at  this  model,  the  more  I  have  been  impressed 
that  there  ves  in  this  Glidden  struoture  something  new,  something  that 
required  inventive  skill  to  devise,  and  something  that  has  made  the 
structure  of  great  utility.  Following  also  the  line  of  argument  no- 
ticed  by  the  supreme  court  in  two  or  three  cases  where  the  actual  re- 
sult demonstrated  the  great  utility,  I  may  add  that  while  such  fact  is 
not  conclusive,  yet  it  ia  fair  matter  of  consideration  in  determining, 
in  questions  ol  douU,  the  fact  of  pat«itability;  and  if  we  look  at  the 
history  of  barbed  wire  there  can  be  but  this  one  conclusion :  that  of 
all  the  structures  and  devices  this  has  been  the  one  that  has  met  the* 
want  of  the  public.  It  is  the  barbed  wire  of  almost  universal  use 
to-day. 

Judicial  investigation  of  this  question  has  been  but  limited.  Before 
JudgesBLODGETT  and  Dbumuond  one  case  was  tried, — the  one  to  which 
I  alluded  a  few  moments  since, — and  in  that  the  patentability  of  Glid- 
den*B  invention  was  affirmed.  It  is  true,  this  particular  patent  now 
before  me  was  not  the  one  then  considered;  but  still  this  eipress  point 
was  decided.  The  cases  which  were  tried  before  Judges  Treat  and 
McGsARY  were  not  based  upon  this  patent,  and  were  decided  upon 
the  ground  of  the  invalidity  of  the  reissue  of  the  patent  of  the  spring 
of  1874,  so  that  the  only  direct  adjjjdication  has  bedn  in  accord  with 
the  views  I  have  expressed.  I  do  not  know  that  I  ean  add  anything 
to  express  my  views  and  conclusions  more  clearly  or  satisfactorily. 
As  I  said  in  the  begianing,  this  question  has  troubled  me  greatly.  I 
am  no  mechanic;  have  no  taste  for  mechanics;  no  mechanical  turn 
of  mind.  And  it  has  been  very  hard  for  me  to  weigh  or  appreciate 
the  reasons  and  arguments  based  upon  the  facts  and  laws  of  mechan- 
ics, and  I  can  only  say,  in  concluding  this  branch  of  the  case,  that  X 
have  done  the  best  I  could. 

Passing  that,  we  go  to  a  line  of  inquiry  that  is  rather  more  conge- 
nial to  me.  That  is  as  to  prior  uses;  the  instances  given  being  some 
five  in  number, — being  the  Freeman, Merrill,  Stone,  Schone,  and  Delhi 
Fair  fences.  Some  of  them  I  do  not  think  present  questions  of  any 
difficulty. 

^  The  Delhi  County  Fair  fence  discloses  this  stateof  facts :  That  about 
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1858  or  1851),  some  25  years  ago,  at  a  county  fair  held  At  the  county 
seat,  there  was  exhibited  a  fence  which,  according  to  the  recollection 
of  Bome  of  the  witnesseB,  consisted  of  three  strands  of  wire,  on  which 
were  fastened  barbs  like  those  on  the  Glidden,  and  also  a  board  be- 
low the  wire  for  the  purpose  of  attracting  the  attention  of  the  cattle. 
While  several  witnesses  testify  to  their  recollection  of  snch  a  fence, 
and  the  similarity  of  the  barbs  thereon  to  the  G-lidden  style  of  barb, 
other  witnesses,  including  .therein  the  officers  of  the  fair  association 
during  those  years,  have  no  recollection  of  anythingof  the  Icind.  That, 
of  course,  is  to  some  extent  negative  testimony;  yet  of  value.  Then 
there  is  a  line  of  testimony  to  show  that  there  was  a  model  of  a  fence, 
essentially  different  from  anything  in  controversy  here,  circulated  in 
that  vicinity  and  exhibited  at  that  fair.  But  take  the  testimony  of 
tlie  defendants  alone  in  reference  to  the  fence.  Can  yon  rely  on  the 
recollection  of  witnesses  reaching  back  over  25  years  as  to  the  particu- 
lar form  in  which  a  fence  seen  but  for  a  day  or  two  was  constructed  ? 
It  would  be  strange  if  that  recollection  was  so  clear  and  distinct  as 
to  the  manner  in  which  those  wires  were  barbed  or  protected  by  priok* 
ers,  that  the  court  would  be  justified  in  relying  very  much  thereos. 
The  inflrihities  of  human  memory  are  such  that  it  does  not  seem  to 
me  that,  even  if  there  was  no  contradictory  testimony,  their  testi- 
•  mony  alone  would  enable  the  court  to  say  that  it  was  clear  that  away 
back  in  1858  or  1859,  somebody — who  he  was  is  not  disclosed,  and 
whence  he  came,  or  whither  he  went,  nobody  knows— presented  there 
a  model  of  a  fence  with  the  combination  contained  in  the  Glidden 
patent.    I  do  not  have  any  trouble  with  that  question. 

The  Freeman  fence  was  also  not  difficult  to  my  mind.  He  testi- 
fied that  many  years  ago,  on  his  father's  farm,  finding  that  a  single 
wire  on  a  smooth  wire  fence  had  broken,  he  tried  to  patch  it.  The 
wire  being  broken,  he  eould  not  well  fasten  the  two  ends  together,  so 
he  took  a  link  or  strip  of  wire,  making  a  loop  in  each  end  of  the 
broken  wire,  and  fastening  the  link  or  piece  of  wire  to  these  two  loc^s, 
and  twisting  the  ends  of  the  linking  wire  around  the  loops.  I  had  be- 
fore me  as  an  exhibit  a  couple  of  links  which  he  claims  to  have  taken 
from  the  fence  a  few  years  ago,  after  inquiry  arose  in  regard  to  it.  It 
is  so  essentially  different  in  its  construction  and  idea  from  this  barbed 
wire  of  Glidden 's,  that  I  do  not  think  it  is  worth  much  consideration. 
I  do  not  doubt  the  substantial  truth  of  his  testimony,  for  I  suppose 
that  that  which  he  says  he  did  has  been  done,  wherever  wire  has 
been  broken,  ever  sinoe  it  has  been  used  for  fencing.  He  foand  it 
so  efficient  in  keeping  cattle  away  that  he  said  he  made  quite  a 
string  of  it.  But  the  whole  idea  expressed  by  that  form  of  prepara- 
tion of  wire  is  so  foreign  to  that  of  this  Glidden  patent,  that,  after  I 
bad  looked  at  his  links  and  read  the  testimony  through,  I  had  no  dif- 
ficulty about  that. 

The  Schone  fence  is  a  little  more  difficult  of  determination,  taking 
them  in  the  order  of  their  magnitude.    The  Schone  fenee  ia  this: 
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Scheme,  a  blaeksmltb  in  Brooklyn,  in  this  state,  prior  to  the  war, 
haring  a  window  in  iiis  Bhop  near  which  horees  were  fastened,  and 
finding  they  broke  the  glass,  first  pat  a  link  of  smooth  wiie,  as  he 
Bays,  aerosa  the  window  to  prevent  the  breaking  of  the  glass;  others 
say  it  was  a  rod  of  iron,  and  not  a  piece  of  wire.  At  any  rate,  he 
pat  something  acrosB  there  to  keep  the  horses  from  breaking  the 
glass.  Finding  that  not  sufficient,  he  took  some  horseshoe  nails, 
sharpened  the  blnnt  end,  and  twisted  them  around  the  wire  or  rod. 
FincUng  that  those  horseshoe  nails  thus  twisted  aronnd  were  not  sta- 
tionaiy,  he  wrapped  a  little  piece  of  wire  around  to  hold  them  in  posi- 
tion. Sncoeediz^  with  the  experiment,  as  he  says, — his  blaoksmith 
shop  being  at  one  comer  of  the  lot  and  his  hoase  at  the  other, — he 
found  the  boys  going  over  the  fence  between,  and  in  order  to  prevent 
that,  as  well  as  to  prevent  horses  from  gnawing  at  the  upper  board, 
he  pat  wire  on  that  board,  and  that  wire  he  protected  in  the  same  way 
with  prickers  or  barbs  of  horseshoe  nails.  He  did  the  same  thing  on 
the  alley  side  of  bis  lot,  between  his  shop  and  stable,  and  also  on  the 
street  side  south  or  back  of  his  house,  where  there  was  a  little  swale  in 
the  ground.  As  I  redd  his  testimony  in  r^ard  to  the  form  of  the  wire, 
and  examined  the  model  which  he  presented,  it  did  present  a  fcnrm  of 
fence  wire  whieh  certainly  wonM  raise  close  attention  as  being  very 
like  the  Glidden  wire,  and  combining' substantially  all  its  elements. 
This  was  in  1858.  Besides  this,  defendants  introduced  several  wit- 
nesses who  testified  to  seeing  the  wires  upon  which  were  barbs  or 
prickers,  and  mentioning  the  times  and  the  circumstances  under  which 
they  were  at  this  blacksmith's  shop;  and,  while  not  so  distinct  as  to 
the  form  of  the  barbs,  yet,  so  far  as  their  recollections  went,  it  was 
in  the  line  of  supporting  his  testimony.  As  against  that,  complain- 
ants introduced  the  testimony  of  quite  a  number  of  witnesses,  among 
others,  Mr.  and  Mrs.  ^uits,  who  were  in  the  habit  of  going  into  Mr. 
Schone's  premises  for  the  purpose  of  drawing  water  from,  his  well, 
and,  so  far  as  Mrs.  Suits  is  concerned,  she  frequently  riding  on  horse- 
back up  the  alley  where  he  claimed  to  have  one  oi  these  strips  of 
fence  wire;  the  carpenter  who  tore  down,  three  or  four  years  after, 
this  entire  fence,  and  replaced  it  with  a  picket  fence ;  several  persons 
who  lived  back  of  Schone's  premises  and  frequently  passed,  going  to 
and  fro,  from  their  places  of  business  to  their  homes,  and  all  of  whom 
testified  that  there  were  no  barbed  wires  of  any  kind  on  his  fences. 
Complainants  also  introduced  some  witnesses  who  were  in  the  habit 
of  going  to  his  shop  for  the  purpose  of  having  their  horses  shod,  and 
who  testified  that  there  was  simply  a  bar  of  plain  iron  across  ihe 
windows,  and  that  along  the  fence  between  his  shop  and  house,  upon 
which  be  claims  to  have  put  barbed  wire  as  a  protection  against  boys 
and  horses,  there  was  a  heap  of  rubbish  scattered,  which  would  pre- 
vent horses  from  being  fastened  to  the  fence,  and  that  there  were 
posts  outside  of  this  rubbish  to  which  horses  were  hitched.  Now  this 
is  the  range  of  the  testimony  on  both  sides.   It  is  tnie  that  the  tes- 
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timony  of  those  who  did  not  see  is  somewhat  negative  in  its  oharacter» 
and  BQch  testimony  is  not  really  of  the  Bame  value  as  the  positive 
testimony  of  those  who  did  see.  Yet  it  was  the  testimony  of  those 
so  situated  that  it  seems  very  probable  that  if  there  bad  been  so  much 
of  barbed  wire  as  Mr.  Scbone  claims,  it  must  have  arrested  their  at- 
tention. I  am  inclined  to  think  that,  upon  a  mere  balancit^  of  the 
testimony  of  these  various  witnesses,  the  preponderance  is  in  favor  of 
the  defendants,  as  to  the  existence  of  some  form  of  barbed  wire ;  but, 
putting  yourself  in  Mr.  Schone's  place,  and  with  the  purpose  which 
he  says  he  had  in  view,  what  might  it  be  expected  you  would  do? 
No  man  takes  unnecessary  labor.  He  says  he  sharpened  the  blunt 
end  of  the  horseshoe  nails;  but  what  for?  Would  not  every  purpose 
he  had  in  view  have  been  accomplished  by  simply  bending  the  nail 
around  the  wire,  and  pounding  the  two  ends  together?  That  would 
furnish  a  barb  or  pricker,  and  would  be  easily  made,  and  it  seems 
more  reasonable  and  easy  of  belief  that  this,  which  could  be  done  so 
easily,  and  which  would  answer  every  purpose,  was  that  which  this 
village  blacksmith  did;  and  that  it  is  scarcely  probable  that  he  would 
take  the  pains  of  sharpening  the  blunt  end  of  tlte  horseshoe  nail  and 
then  coiling  this  nail  around  the  wire.  Putting  this  consideration 
along  with  that  of  the  conflict  in  the  testimony,  I  do  not  think  that 
it  ean  be  said  to  be  clearly  or  satisfactorily  shown  that  the  Glid- 
den  barbed  wire  was  anticipated  by  this  horseshoe  nail  barb  of  Mr. 
Scbone. 

The  next  fence  is  the  Merrill  fence.  The  facts  are  these :  Two 
brothers  by  the  name  of  Merrill,  living  on  Tuvkey  creek,  west  or 
northwest  of  Dubuque,  in  a  timber  country,  claim  that  in  Septem- 
ber or  October,  1873,  they  invented  a  barbed-wire  fence  of  substan- 
tially the  same  form  as  that  of  Mr.  Gliddeu.  .  The  question  of  time 
becomes  very  material,  for  in  the  latter  part  of  October,  1873,  Mr. 
Glidden  filed  his  application  and  thus  made  public  his  alleged  inven- 
tion. So  far  as  the  testimony  discloses,  the  Merrills  did  not  make 
public  or  disclose  their  invention  until  1874.  It  appears  that  one  of 
the  Merrill  brothers  became  insane  from  religious  excitement  in  the 
forepart  of  1874,  and  was  for  a  short  time  confined  in  an  asylum. 
Immediately  thereafter  he  went  east,  to  New  Hampshire,  to  visit 
friends,  and,  returning  in  the  forepart  of  the  summer,  stopped  a 
short  time  with  a  brother  in  Illinois,  who  lived  a  short  distance  from 
the  homo  of  Mr.  Glidden.  While  there,  conversing  with  his  brother 
in  reference  to  some  barbed-wire  fence,  he  said  to  bim  that  he  could 
furnish  a  model  of  a  better  fence,  and  that  he  would  do  so  on  his  re- 
turn home ;  and  on  his  return  home,  in  July  or  August,  he  sent  to  his 
brother  in  Illinois  a  model  of  a  fence  substantially  like  that  of  Mr. 
Glidden. 

Now,  while  it  may  be  true  that  this  was  not  the  fiirsttime  that  the 
Merrills  were  working  upon  designs  for  barbed-wire  fence,  and  while, 
probably,  prior  to  the  insanity  of  this  one,  their  attention  was  di- 
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veoted  to  this  matter,  yet  I  cannot  find  any  satiBfactory  and  con- 
-vincing  testimony  of  any  mvention  prior  to  the  forepart  of  1874.  I 
mean,  of  course,  outside  of  the  testimony  of  the  two  Merrills.  What 
they  did  or  vhat  they  invented  in  1S7S  rests  almost  exclusively  on 
their  nnanpported  testimony.  THey  say  they  did  not  disclose  what 
they  had  invented  because  they  desired  to  obtain  a  patent,  and  did 
not  know  the  exact  procedure  therefor.  It  is  obvious  that  the  condi- 
tion of  the  country  in  which  the  Merrills  lived,  being  a  timber  country, 
vonld  not  attract  their  attention  ttf  the  necessity  or  value  of  wire 
fencing,  and  that  matters  outside  of  home  surroundings  must  have 
first  sngfi^Bted  the  question  to  them.  Putting  .that  significant  fact 
together  with  their  undisputed  silence  in  reference  to  their  experi- 
ment and  inventions,  and  ignoring  all  the  contradictory  and  opposing 
testimony,  I  cannot  think  that  it  is  at  all  satisfactorily  shown  that 
prior  to  October,  1878,  when  Mr.  Glidden  made  . public  by  his  appli- 
cation his  invention,  these  Merrill  brothers  bad  devised  and  con- 
Btrncted  a  fence  wire  of  similar  form.  Obviously,  where  by  one  man 
a  public  disclosure  is  made  of  his  alleged  invention,  in  a  given  month, 
he  who  claims  that  daring  that  or  the  prior  month  he  invented  the 
same  thing,  should  make  the  matter  of  time  and  the  certainty  of  the 
invention  dear  and  distinct,  and  at  the  same  time  furnish  satis- 
factory explanation  of  his  concealment  of  the  same.  I  do  not  think 
this  has  been  done  by  the  Merrill  brothers,  and  while  it  is  doubtless 
true  that  in  the  forepart  of  1874,  and  possibly  in  1873,  they  were 
experimenting  with  different  forms  of  barbed  wire,  and  while  there  is 
no  positive  testimony  that  the  one  visiting  bis  brother  in  Illinois  in 
the  summer  of  1874  there  saw  any  specimen  of  the  Glidden  wire, 
yet  the  combination  of  circumstances  is  such  as  to  leave  a  very  strong 
impression  on  my  mind  that  there  this  particular  form  was  first  sug- 
gested to  the  Merrill  brothers.  At  any  rate,  I  do  not  think  a  prior 
invention  is  clearly  shown. 

The  remaining  fence  is  what  is  called  the  "Chester  B.  Stone  Fence," 
and  this  is  the  one  which  has  left  in  my  mind  the  most  doubt.  The 
facts  are  these:  Chester  D.  Stone,  from  1870  onward,  lived  a  few 
miles  from  the  village  of  Delhi,  in  this  state,  and  within  half  a  mile 
,of  the  line  of  the  Chicago,  Milwaukee  &  St.  Paul  Railroad.  His 
brother-in-law,  a  man  by  the  name  of  Bidwell,  in  1870  and  1S71 
rented  a  piece  of  land  about  three-quarters  of  a  mile  from  Stone's 
residence.  Around  that  tract  was  a  smooth  wire  fence.  Mr.  Bidwell 
went  away  and  left  the  tract  in  charge  of  Mr.  Stone.  Prior  to  its  in- 
closure  with  this  wire  fence,  it  seems  a  traveled  way  had  run  across 
the  north-east  comer.  After  its  inclosure  this  fence  at  the  north-east 
comer  was  frequently  broken  down,  and  Mr.  Stone  testifies  that  in 
1871  he  barbed  the  wire  in  this  way:  Taking  a  number  of  staples, 
and  with  the  assistance  of  a  son  of  Mr.  Bidwell,  a  boy  of  six  or  seven 
years  of  age,  he  coiled  these  staples  in  the  form  of  a  barb  around  the 
fence  wire.   The  instruments  which  he  bad  were  a  hammer  and  a 
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wedge.  He  firat  poauded  the  staples  firmly  onto  the  wire,  then  sepa- 
rated the  two  extremities  of  the  staple  by  means  of  the  wedge,  and 
by  use  of  the  hammer  npon  the  wec^  coiled  these  two  ends  of  the 
staple  around  the  fence  wire.  Prior  to  putting  on  these  staples,  some 
of  the  posts  in  that  corner  being  rotten,  he  substituted  some  new  ones. 
The  fence  wire,  instead  of  being  fastened  by  staples  to  the  posts,  was 
run  through  holes  bored  in  them.  His  brother  giving  np  this  tract, 
Mr.  Stone,  desiring  to  use  a  portion  of  the  fenee  for  the  purpose  of 
building  a  fence  from  the  railroEtd  track  eastward,  and  so  as  to  inclose 
a  pasture  adjoiixing  the  track  and  opposite  his  own  residence,  in  1873 
took  some  20  rods  of  this  fence,  with  the  posts,  away  from  this  north- 
east corner  up  to  this  pasture  and  made  the  cross-fence.  A  portion 
of  the  wire  from  this  oross-fence  was  produced  as  an  exhibit,  and, 
with  the  staples  coiled  around  the  wire,  presented  substantially  the 
same  structure  as  the  Glidden  fence.  His  testimony  was  positive  as 
to  the  identity  of  the  exhibit  with  this  cross-fence,  and  as  a  part  of 
the  fence  made  in  1871  and  removed  in  1873  from  the  Bidwell  tract. 
This,  of  course,  presents  a  very  strong  showing  of  prior  invention. 

In  support  of  his  testimony,  the  defendant  introduced  the  testi- 
mony of  sundry  witnesses  to  the  effect  that  in  1871  and  1872  they 
saw  certain  barbs  on  the  Bidwell  fence,  and  also  to  the  fact  that  this 
cross-fence  was  placed  adjacent  to  the  railroad  track  in  1878.  Fur- 
ther, Mr.  Stone,  having  testified  to  placing  some  of  these  coiled  sta- 
ples on  other  parts  of  the  fence  around  the  Bidwell  tract,  a  woman, 
occupying  the  tract  south  thereof,  testified  that  in  1871  she  was  in 
the  habit  of  taking  her  child,  crawling  under  the  wires  of  this  fence, 
going  up  uuto  a  little  rise  and  sitting  there  with  her  child;  that  she 
noticed  these  barbs  upon  the  fence ;  also  the  testimony  of  a  witness 
that,  riding  home  one  night  with  his  brother-in-law,  a  portion  of 
this  wire  fence  got  entangled  with  the  wheels  of  their  conveyance 
and  was  carried  home,  and  on  examination  the  next  morning  they 
discovered  these  barbs.  As  against  these  two  last  items  of  testimony 
was  the  testimony  of  the  brother-in-law,  squarely  contradicting,  ex- 
plaining how  a  portion  of  the  wire  was  carried  home,  and  stating 
that  there  were  no  barbs  on  it ;  also  of  the  lessor  of  the  tract  oceapied 
by  the  woman  above  named,  tending  to  show  that  the  lease  under, 
which  she  was  occupying  terminated  very  early  in  1871,  and  rendering 
it  very  improbable  that  prior  thereto,  in  that  season,  she  eoald  ever 
have  gone  into  the  Bidwell  tract  in  the  manner  or  for  the  purpose  sho 
stated.  Further,  the  complainant  introduced  the  testimony  of  wit- 
nesses familiar  with  the  Bidwell  tract,  who  denied  the  presence  of 
any  barbs,  of  the  parties  who  leased  and  occupied  it  the  year  after 
Mr.  Bidwell  gave  it  up,  and  who  testified  that  the  fence  at  this  north- 
east comer  was  still  complete,  and  that  no  part  had  been  removed; 
of  the  section  hoss  on  the  railroad,  who  testified  that  this  cross-fenoe 
was  x\ot  placed  there  until  after  1876 ;  of  other  witnesses  working  or 
residing  on  adjacent  tracts,  who  gave  similar  testimony. 


Dgi  ized  by  Google 


VIBBBUBN  *  HOBN  UAHDP'a  00.  V,  GBINMSIX  WZBB  00.  SI 

I  cannot  state  in  detail  all  the  various  items  of  testimony  of  this 
kind,  for  there  is  a  great  volume  of  it,  coming  from  many  witnesses, 
and  on  both  sides.  Two  or  three  matters,  I  may  state,  have  led  me 
to  doubt  seriously  the  truthfulness  of  Mr.  Stone's  statement :  First, 
the  great  difficnlty  of  coiling  staples  around  the  fence  wire  in  the 
manner  and  with  the  instmrnents  that  he  bad.  I  have  tried,  and  had 
tried,  this  matter  experimentally  before  me.  While  it  may  be  done, 
yet  the  process  is  exceedingly  slow  and  difficult, — so  slow  and  difficult 
that  I  tfaiuk  no  man  would  pursue  it  except  under  the  most  impera- 
tive need.  Again,  Mr.  Stone's  explanation  of  the  reason  for  doing 
it  is,  to  say  the  least,  an  improbable  one.  He  says  that  he  did  it  in 
order  to  make  the  people  living  on  the  adjacent  tract  believe  that  be 
thought  cattle  broke  the  fence  down.  ■  I  do  not  think  it  probable  that 
any  man  would  take  such  pains  to  impress  his  neighbors  with  any 
conviction  as  to  his  own  beliefs.  There  was  also  another  matter  in 
his  testimony  which,  for  the  moment,  has  escaped  my  recollection, 
bat  which,  as  I  studied  it,  led  me  seriously  to  doubt  his  veracity. 
Of  coarse,  striking  his  testimony  out  as  not  entitled  to  credence,  the 
defendants'  case  must  fail  in  this  respect;  and,  while  I  am  xeluotant 
to  impugn  the  veracity  of  any  witness,  I  mast  confess  that  his  own 
testimony  carried  discredit  to  my  mind.  The  complainant  presented 
what  was  testified  to  be  an  accurate  model  of  the  cross-fence  in  its 
present  condition,  and  their  counsel  argued  that  it  carried  on  its  face 
a  perfect  demonstration  of  the  falsity  of  Mr.  Stone's  testimony.  I 
could  not  see  the  force  of  this  alleged  demonstration,  and  yet,  for  the 
reason  above  named,  I  felt,  after  studying  tlie  matter,  that  Mr. 
Stone's  testimony  was  not  entitled  to  belief.  So,  with  some  hesita- 
tion, I  concluded  that  a  case  of  prior  use  was  not  satisfactorily  proved. 
These  are  the  only  instances  of  prior  use  alleged.  In  none  of  them 
do  I  see  that  which  would  justify  me  in  holding  that  Mr.  Q-lidden's 
invention  was  anticipated.  That  disposes  of  these  cases,  and  the  de- 
cree will  go  for  the  complainants. 

Passing  now  to  the  case  in  which  the  Putnam  machine  is  claimed 
to  be  infringed  by  the  Penfiy  machine,  I  will  briefly  state  the  results 
of  my  examination.  I  ought  to  have  the  models  here,  for  I  conld  ex- 
plain my  views  much  mofe  easily  with  them  before  me.  In  the  elab- 
orate argument  made  by  Mr.  Thurston,  and  which  was  subsequently 
printed  for  my  examination,  it  was  strenuously  insisted  that  Putnam 
occupied  the  position  of  a  primary  inventor;  that  he  was  the  first 
man  who  oonstmcted  an  antomatio  machine  for  making  barbed  wire, 
and  that,  by  reason  of  his  position  as  a  primary  inventor,  questions  of 
doubt  as  to  the  facts  of  infringement  should  be  resolved  most  liber- 
ally in  his  favor;  and  though  a  subsequent  machine  was  composed  of 
different  mechanisms,  yet,  if  they  each  performed  the  same  fanction 
as  those  in  his  machine,  it  should  be  treated  as  an  infringement.  He 
was  compared  to  Prof.  Bell,  the  inventor  of  the  telephone.  It  does 
not  seem  to  me  that  the  comparison  is  just,  and  for  this  reason,  which. 


Dgi  ized  by  Google 


82 


FSDEBAL  HEFOBTES. 


perbaps  awkwardly,  I  express  in  this  way:  When  Mr.  Putnam  be- 
gan to  conetmct  bis  machine  the  problem  was  all  stated  before  him. 

The  barbed  wire  had  been  constructed  by  hand-machines;  the  varioaa 
steps  to  the  process  were  well  known.  He  invented  no  new  mechan- 
ism, but,  simply  taking  familiar  mechanisms  for  doing  the  separate 
parts  of  the  work,  he  combined  them  in  one  machine.  Thus  he  knew 
that  an  intermittent  motion  must  be  given  to  the  lateral  wire,  in  or- 
der that  the  barbs  might  be  placed  on  it  at  regular  intervals,  and  be 
used  a  familiar  mechanism  for  accomplishing  such  motion.  In  the 
same  way  the  transverse  wire  had  to  be  moved  intermittently  across 
the  lateral  wire,  and  he  took  a  vibratory  arm  to  accomplish  this  re- 
sult; so  with  the  other  steps  in  the  process.  Of  conrse,  there  was 
invention  in  putting  these  various  mechanisms  together,  and  he  should 
be  protected  in  his  invention;  but  he  did  not,  as  I  said,  himself  state 
the  problem  which  he  thus  worked  out.  He  stepped  in  after  the  dif- 
ferent processes  to  be  accomplished  were  known,  after  hand-machines 
were  in  existence  for  performing  these  various  processes,  and  thns,  I 
think,  occupies  no  such  position  as  the  inventor  of  the  telephone,  who, 
so  to  speak,  both  stated  his  problem  and  worked  it  out. 

Now,  the  Penny  machine,  which  is  also  an  antomatic  machine  for 
the  manufacture  of  barbed  wire,  does  its  work  by  mechanisms,  almost 
every  one  of  which  is  essentially  different  from  those  employed  by 
Mr.  Putnam.  Instead  of  a  vibratory  arm  to  move  the  transverse 
wire  across  the  lateral  wire,  Mr.  Penny  has  two  wheels  with  segmental 
faces,  which,  when  in  the  revolution  of  the  wheels  the  segmental 
faces  come  together,  clasp  the  transverse  wire  and  push  it  forward 
onto  the  lateral  wire,  loosing  their  grasp  of  this  transverse  wire  when 
the  contact  of  the  segmental  faces  ceases;  and  a  similar  difference 
exists  as  to  almost  all  the  other  mechanisms  of  the  two  machines. 
The  difference  between  the  two  machines  is  so  marked, — and,  indeed, 
I  understand  that  to  be  conceded  by  counsel, — that,  unless  Mr.  Put- 
nam  is  entitled  to  the  position  of  a  primary  inventor,  his  machine  is 
not  infringed  by  Mr.  Penny's.  I  have  had  the  models  of  these  ma- 
chines in  my  office  at  Leavenworth,  and  I  have  invited  mechanics 
and  others  to  examine  the  two  and  give  me  their  views.  That  is  not 
exactly  like  submitting  an  equity  case  to  a  jury  for  the  purpose  of  in- 
foming  the  conscience  of  the  chancellor,  but,  to  one  as  little  versed 
in  mechanics  as  I,  it  was,  I  think,  helpful  to  get  the  views  of  others 
more  proficient  in  mechanics.  Only  two  views  have  been  expressed 
to  me  by  these  various  gentlemen.  One  was, — and  a  very  common 
expression, — "I  know  nothing  about  it  and  can  tell  nothing  about  it;** 
while  the  other  was  that  the  differences  between  the  two  machines 
were  as  great  as  could  be  found  in  any  machines  constructed  with 
the  intention  of  accomplishing  the  same  result.  So  I  think  that  the 
claim  of  infringement  in  this  case  is  not  made  out,  and  a  decree  will 
be  entered  dismissing  the  bill. 
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The  Gits  of  Mexioo,*^ 

{District  Court,  S.  B.  New  York.   May  11,  1885.) 

FoRVBixuBB— Bbeaoh  ov  NBUTRALrrT  LAWS— Rbt.  St.  i  6288— TiuoB  mta 
BBLLiOBBBHTfr— Law  or  Natioxb. 

The  steamer  City  of  M.  was  chartered  to  a  reputable  merchant  at  New  York 
to  carry  some  arms  and  munitions  of  war  from  New  York  to  the  port  of  Bav- 
aniUa,  United  States  of  Colombia,  in  fulfillment  of  an  order  for  thorn  from 
a  merchant  at  Baranquilla.  Bhe  also  took  lumber  and  specie  to  procure  a  re- 
turn cargo  of  fruit  for  another  New  York  merchant  from  Bocas  del  Toro.  Snv- 
ani)Ia  was  at  the  time  in  the  possession  of  insurgents  against  the  regular  govern* 
ment  of  the  state  of  Bolivar,  to  whom  belligerent  rights  h&d  been  accorded. 
The  warlike  material  was  probably  intended  for  their  use,  as  au  agent  of  the  in- 
surgent government  brought  the  order  and  aided  In  expediting  the  business. 
After  arriTing  at  Savanilla  and  delivering  this  part  of  the  cargo,  the  captain  of 
the  City  of  M.  contracted  with  the  insurgents  to  transport  about  250  passengers 
from  iiavanilla  to  Kio  Hacha.  The  latter  port  was  in  possession  of  the  regular 
govemmeot ;  but  it  appeared  that  the  captain  was  informed  and  believed  that  it 
was  held,  like  Savanilla,  by  the  insurgents.  About  150  passengers  came  aboard 
under  this  contract,  who  turned  out  to  be  soldiers  of  the  insurgent  government. 
'Wien  the  steamer  arrived  at  Kio  Hacha,  the  collector  of  tlie  port  and  some  of 
big  men  came  along-ride  the  steamer  and  were  seized  by  the  soldiers,  against 
the  earnest  remonstrance  of  the  captain  and  officers  or  the  City  of  M.  The 
foUuwing  morning  an  armed  schooner,  belonging  to  the  lawful  government, 
was  descried  at  a  distance,  to  capture  which  the  insurgents  attempted  to  make 
use  of  the  City  of  M. ,  but  abandoned  the  project  on  the  solemn  protest  of  the 
captain,  officers,  and  crew  of  (he  steamer,  the  chief  engineer  refusing  to  work 
the  ship,  and  thereupon  thecaptfUn  steamed  Immediately  to  Savanilla,  where 
the  de  facta  government  disavowed  the  acts  of  the  soldiers,  and  the  collector 
and  his  men  were  released.  On  the  retnm  of  the  City  of  M,  to  New  York,  pro- 
ccedinjis  wereliad  to  forfeit  her  forviolatiog  the  neutrality  laws,  on  the  ground 
that  she  had  been  fitted  out  foj  the  purpose  of  committing  hostilities  against  a 
state  with  which  the  United  States  were  at  peace.  Kev.  bt.  }  6283.  The  court 
found  that  the  trtpfrom  Savanilla  to  Kio  Hacha  was  not  intended  when  the  ves- 
sel left  New  York.  Held,  tliat  section  62S3  prohibits  warlike  or  hostile  voyages 
only,— not  commercial  ventures;  that  the  carrying  of  arms  for  the  use  of  a 
h-blligerent  to  a  port  in  its  possession  is  not  againat  our  municipal  law  or  the 
law  of  nations,  but  merely  subjects  vessel  and  goods  to  search  and  seizure  by 
the  other  belligerent ;  that  the  voyage  of  the  City  of  M.  from  New  York  was 
purely  commercial  and  i>eaceable  in  intention ;  that  the  trip  to  Rio  Hacba  was 
an  independent  diversion  undertaken  by  the  captain  on  his  own  responsibility, 
and,  whether  hostile  in  intent  or  not,  wasinot  within  section  S283,  because  not 
planned  "  within  thelimits  of  the  United  Btates;"  that  the  shipiaent,  moreover, 
being  made  on  the  order  of  a  Baranquilla  merchant,  and  no  evidence  appear- 
ing that  he  was  not  the  immediate  principal,  the  transaction  could  not  Im 
treated  as  one  directlywitb  the  insurgents;  and  that,  in  either  view,  neither  the 
shipment  of  armsfrom  New  York,  nor  the  independent  diversion  by  the  captain 
in  the  trip  to  Uio  Hacha,  infringed  section  5263,  and  the  vessel  was  accordinelr 
discharged. 

In  Admiralty. 

Elihu  Root,  for  the  United  States. 
W.  W.  MacFarland,  for  the  steamer. 

Bbown,  J.  On  the  twenty-fifth  of  April,  1885,  the  libel  of  infor- 
mation in  this  case  vas  filed  for  the  forfeiture  and  condemnation  of 
the  steam-ship  t)ity  of  Mexico,  for  an  alleged  violation  of  the  neu- 

xnoported  by  Edward  G.  Benedict,  Esq.,  of  the  New  Yoi^  bar. 
v.aiP.no.!— 8 


D  giuzed  by 


rSDBBAL  RBPOBTBB. 


trality  laws  of  the  United  States,  as  enacted  by  section  8  of  the  act 
of  April  20,  1818,  (3  St.  at  Large,  448,)  now  section  5283  of  the  Ee- 
Tieed  Statutes.  Briefly  stated,  the  alleged  offense  consisted  in  carry- 
ing military  supplies  for  the  insurgent  government  at  Savanilla,  and 
there  taking  on  board  about  150  armed  soldiers  and  proeeeding  thenoti 
to  the  loyal  seaport  of  RioHa6ha,  upon  a  hostile  military  expedition, 
during  which  the  custom-house  officers  who  boarded  the  ship  at  Bio 
Hacba  were  captured  and  brought  back  to  SavaniUa. 

The  steamer  having  been  seized,  and  having  remained  without 
bonding  in  the  custody  of  thd  government,  the  cause  has  been  brought 
to  immediate  trial.  Section  53S3  provides  for  the  forfeiture  of  every 
vessel  fitted  out  or  armed,  "within  the  limits  of  the  United  States, 
with  intent  that  such  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colony,  district,  or  people,  to  cruise 
or  commit  hostilities  against  the  subjects,  citizens,  or  property  of  any 
foreign  prince  or  state,  or  any  colony,  district,  or  people,  with  whom 
tUe  United  States  are  at  peace."  j» 

The  libel,  in  eight  different  counts,  varying  somewhat  in  form, 
charges,  in  substance,  that  the  steamer,  on  or  about  the  twelfth  day 
of  March,  1885,  within  the  Southern  distriet  of  New  York,  waff  fitted 
out  with  intent  that  she  should  be  employed  in  the  service  of  cer- 
tain rebels,  citizend  of  the  United  States  of  Colombia,  then  in  insur- 
rection against  the  United  States  of  Colombia,  to  cruise  and  commit 
hostilities  against  the  subjects,  citizens,  and  property  of  the  Utter, 
with  whom  the  United  Btates  were  at  peace.  Some  of  the  counts 
state  that  the  alleged  rebels  then  constituted  a  de  facto  government 
at  the  city  and  district  of  Baranquilla  and  Savanilla.  The  answer 
consists  of  a  general. denial. 

The  proofs  show  that  during  some  months  previous  to  the  seizure 
of  the  steamer  an  insurrection  had  existed  in  the  state  of  Bolivar, 
one  of  the  states  of  the  United  States  of  Colombia,  of  which  Bar- 
anquilla was  the  interior  capital,  and  Savauilla,  about  30  miles  dis- 
tant, was  the  seaport;  that  thei insurgents  were  in  possession  of  these 
cities,  had  established  a  de  facto  government  there,  and  that  the  recog- 
nition of  belligerent  rights  had  been  accorded  them  by  the  lawful 
government  of  that  country,  and  a  notification  thereof  made  to  our 
government  on  the  twelfth  of  March,  1885.  On  the  same  day,  the 
steamer  City  of  Mexico,  of  about  660  tons,  sailed  from  New  York 
with  a  cargo  consisting  of  20  cases  of  guns,  50  cases  of  cartridges,  50 
boxes  of  builders'  hardware,  300  barrels  of  flour,  100  hemlock  boards, 
50  spruce  scantlings,  and  two  boxes  containing  $1,540  in  specie.  The 
hardware,  as  well  as  the  guns  and  cartridges,  were  military  supplies 
consigned  to  Perez  &  Co.,  merchants  at  Baranquilla,  upon  whose  ac- 
count and  order  they  had  been  purchased  shortly  before  in  this  city 
by  S.  P.  Triana,  an  established  and  reputable  commission  merchant 
here.  The  order  for  the  godds  and  the  funds  to  pay  for  them  were 
brought  from  Baranquilla  by  one  Gaitan,  who  was  in  fact  a  com- 
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missioned  agent  of  the  inBurgeot  de  facto  goTerntuent,  and  who  waa 
actively  engaged  here  in  expediting  the  purchase  and  the  forwarding 
of  these  militaiy  supplies  as  quickly  as  possible.  EndraTors  vere 
£rst  made  to  send  tbem  by  the  Atlas  Steam-ship  Company,  a  line  run- 
ning between  New  York  and  the  West  Indies,  which  sometimes  sends 
vessels  directly  to  Savanilla,  and  sometimes  forwarded  goods  thither 
by  transhipment  from  Jamaica.  Mr.  Williams,  the  snperintendenk 
of  that  line,  on  being  applied  to,  finding  thai  he  would  have  no 
vessel  available  that  would  not  involve  a  delay  of  some  two  or  three 
weeks  in  tbe  shipment,  introduced .  Mr.  Thana  to  Messrs.  Lord  & 
Austin,  the  managers  of  the  Provincial  Steam-ship  Company,  a  line 
ordinarily  running  between  New  York  and  Halifax,  but  which  thm 
had  a  spare  steamer.  They  were  informed  by  Mr.  Triana  that  he  de- 
sired to  ship  these  military  supplies  to  Perez  &  Co.,  Baranqailta,  at 
once.  Thereupon,  on  the  fifth  of  March,  a  charter  of  affreightment 
of  the  City  of  Mexico  was  executed  by  Lord  &  Austin  to  Mr.  Triana, 
for  a  voyage  to  Savanilla  and  back  for  the  sum  of  95,000,  prepaid. 
The  charter  provided  lor  four  lay  days  at  Savanilla,  and  $200  per 
day  demurrage  for  any  detention  beyond  that;  that  if  homeward 
freight  eould  be  obtained  from  any  port  in  Sooth  America,  or  the 
West  Indies,  to  the  United  States  or  Canada,  the  charterers  were  to 
have  one-balf  of  the  net  freight;  that  the  steamer  was  to  carry  to 
SavaniUa  tT70  passengers  for  account  of  the  charterers  free  of  charge, 
who  were  to  obtain  the  permission  of  the.  customs  authorities  at 
SavaniUa  to  land  the  cargo;  that  on  failure  to  obtain  such  a  permit 
within  the  I'ay  days  named,  the  master  was  to  proceed  to  Kingston 
and  land  the  cargo,  or  bring  it  back  to  New  York;  and  that  in  the 
event  of  any  detention  of  the  vessel  by  the  authorities  at  New  York 
that  should  jurevent  her  sailing,  the  charter  was  to  be  canceled,  and 
$3,500  was  to  be  returned  to  the  charterers. 

Before  the  vessel  sailed  an  arrangement  was  effected  to  procure  for 
the  return  voyage  a  fruit  cargo  for  a  house  in  New  York  from  Bocas 
del  Toro.  That  port  is  about  500  miles  to  the  westward  of  Savanilla. 
The  speoie,  scantling,  and  boards,  part  of  tbe  oat^o  shipped  at  New 
York,  as  above  stated,  were  for  the  purchase  and  binning  of  the  fruit 
to  be  obtained  at  Bocas  del  Toro. 

The  steamer  sailed  in  the  afternoon  of  the  twelfth  of  March,  ar- 
rived without  incident  off  Savanilla  on  tbe  2l6t,  commenced  discharg- 
ing that  night  upon  lighters,  and  finished  without  any  impediment 
at  half-past  2  p.  h.  of  tbe  following  day.  The  master  on  the  same 
day  went  to  Baranquilla  and  deposited  the  ship's  papers  with  the 
American  consul  there.  The  next  day  Capt.  O'firien  was  introduced 
Perez  &  Co.*,  his  consignees,  to  some  agent  or  officer  of  the  insur- 
gent government,  and  on  the  twenty-fifth  of  March  he  made  a  con- 
tract with  bim  by  which  be  agreed  "to  take  on  board  tbe  steamer 
about  250  passengere,  to  be  conveyed  and  landed  at  Bio  Hacha,  for 
tbe  sum  of  $400,  and  100  tons  of  balla&t  to  be  put  on  board  tbe 
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Bteamer,  and  a  pilot  provided ;  the  time  not  to  exceed  three  or  fonr 
days."  Under  this  contract,  on  Friday,  the  37th,  about  150  troops, 
mih  arms  and  military  officers,  were  put  aboard  from  a  tng-boat ;  but, 
the  necessary  water  and  provisions  not  being  supplied,  the  steamer 
did  not  leave  Savanilla  until  the  following  day.  Bio  Hacha  was  at 
that  time'  in  the  peaceable,  possession  of  the  loyal  government.  It 
was  from  150  to  200  miles  from  Savanilla,  a  trip  of  about  24  hours 
for  the  City  of  Mexico.  Capt.  O'Brien  testifies  that  he  was  assured 
by  Perez  &  Co.,  before  leaving  Savanilla,  that  Rio  Hacha  was  in  the 
possession  of  the  insurgent  party.  The  American  consul  at  Baran- 
quilla,  on  the  26th,  gave  Capt.  O'Brien  a  clearance  for  Bio  Hacha. 
The  steamer  arrived  off  Bio  Hacha  in  the  afternoon  of  the  29th,  and 
eame  to  anchor  in  shallow  water  about  a  mile  and  a  half  from  land. 
At  7:40  p.  M.  the  custom-house  boat  came  along-side,  containing  the 
collector  of  the  port  ai^  six  other  persons.  The  collector,  on  boarding 
the  steamer,  was  seized  by  the  direction  of  the  general  of  the  troops; 
and  the  other  men  in  the  small  boat  were  compelled,  by  rifles  pointed  at 
them,  to  come,  on  deck,  when  they  were  all  put  under  guard  by  the 
troops,  and  the  boat  also  was  taken  aboard.  This  proceeding  was 
against  the  earnest  remonstrance  of  Capt.  O'Brien  and  the  officers  of 
the  ship,  who  protested  without  avail.  They  layoff  the  port  till  day- 
light, when  a  schooner,  said  to  be  armed  and  to  belong  to  the  lawful 
government,  being  descried  at  a  distance,  the  general  and  tro6pB  de- 
manded that  the  steamer  should  be  used  to  capture  her,  and  seemed 
determined  to  take  possession  of  the  steamer  for  that  purpose.  The 
insurgent  pilot  sided  with  the  general  and  the  troops;  bat  the  captain, 
officers,  and  crew  of  the  steamer  ftll  solemnly  protested  against  the 
proposed  attack  of  the  schooner  as  an  act  of  piracy  under  the  Amer- 
ican flag;  and  the  chief  engineer  refusing  to  work  the  ship,  the  pro- 
ject was  abandoned,  though  not  without  much  excitement  and  ill- 
temper  on  the  part  of  the  general.  Capt.  O'Brien  thereupon  steamed 
towards  Savanilla.  where  he  arrived  on  the  next  morning,  having  on 
the  way  stopped  for  a  few  hours  at  Santa  Marta,  at  the  urgent  desire 
of  the  general,  to  whose  wishes  it  was  deemed  politic  to  this  extent  to 
defer.  On  arrival,  the  captain  entered  his  formal  protest  before  the 
American  consul  at  Baranquilla.  The  de  facto  government  dis- 
avowed the  acts  of  the  general  and  troops  in  making  prisoners  of  the 
collector  and  his  men,  and  declared  that  punishment  should  be  in- 
flicted for  the  offense;  and  the  prisoners  were  released  and  sent  back. 
On  the  first  of  April  the  steamer  cleared  for  Bocas  del  Tore,  where 
she  arrived  on  the  4th,  obtained  a  partial  cargo  of  fruit,  and  then 
sailed  for  New  York,  where  she  arrived  April  17th. 

Does  a  voyage  of  such  character  infringe  the  provisions  of  section 
5283  of  the  Hevised  Statutes  above  referred  to?  The  offense  under 
that  act,  it  will  be  observed,  is  confined  to  cases  in  which  the  vessel 
shall  be  fitted  out,  etc.,  "with  intent  that  she  shall  be  employed  to 
ciuise  or  commit  imtilitieg,"  etc.    The  expedition  from  Satanilla  to 
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SioHaeha,  thongfa  anomalous  and  inexplicable  in  some  of  its  features, 

-was  doubtless  a  hostile  eipedition  in  the  intention  of  the  insurgents; 
though  there  is  no  explanation  in  the  evidence  of  what  its  plans  were, 
and  it  accomplished  nothing  but  the  absurd  and  treacherous  seizure 
of  a  few  custom-house  officials,  who  innocently  boarded  the  steamer 
in  the  discharge  of  their  duties.  The  captain's  agreement  was  that 
"passengers"  were  to  be  taken  aboard  and  landed  at  Bio  Hacha;  but 
the  general  and  150  soldiers,  who  came  aboard  as  passengers,  when 
they  arrived  ofif  Rio  Haoha,  were  not  landed.  They  had  not,  appar- 
ently, any  means  of  landing,  nor  any  disposition  to  land;  and  the  next 
morning  their  only  anxiety  seemed  to  be  to  appropriate  the  steamer 
to  their  use  in  an  attempt  to  capture  the  distant  schooner. 

There  is  not  sufficient  evidence  before  me  to  determine  properly  to 
what  extent  Gapt.  O'Brien,  in  making  the  contract  at  Baranquilla 
to  carry  the  250  passengers  to  Bio  Hacha,  was  chargeable  with 
knowledge  of  its  military  and  hostile  character.  There  is  nothing  to 
contradict  his  testimoQy  that  he  was  assured  and  believed  that  Bio 
Hacha  was  in  the  possession  of  the  insurgents,  and  that  he  had  no 
idea  of  any  use  of  his  vessel  other  than  as  a  peaceable  transport.  If 
it  be  said  that  Capt.  O'Brien  ought  to  have  known,  or  to  have  ascer- 
tained, whether  Itto  Haoha  was  actually  in  possession  of  the  insur- 
gents or  not,  some  allowance  is  certainly  due  to  him  from  the  fact 
that  he  was  not  accustomed  to  trade  in  that  region,  and  that  the  po- 
litical status  of  the  provinces  and  cities  of  that  coast  is  neither  so 
stable  nor  so  notorious  that  a  captain,  not  having  previous  dealings 
with  them,  should  have  known  their  political  affiliations.  Some 
inferential  support  of  his  testimony  may,  perhaps,  be  found  in  the 
fact  that  the  American  consul  at  Baranquilla  gave  him  a  clearance 
for  that  port;  although  the  whole  force  of  this  inference  would  be 
broken  if  it  should  appear,  as  may  have  been  the  fact,  that  the 
*  consul  had  no  knowledge  of  the  purpose  of  the  trip.  If  Gapt.  O'Brien 
had  no  knowledge  that  any  military  demonstration  was  intended,  but 
contracted  only  to  transport  insurgent  troops  from  one  port  in  their 
possession  to  another  port  supposed  by  him  to  be  in  their  own  pos- 
session, wholly  unconnected  with  any  particular  military  enterprise, 
it  is  certain  that  he  committed  no  offense  against  our  municipal  law, 
and  no  offense  even  against  the  law  of  nations,  save  to  subject  his 
ship  to  capture  by  the  other  belligei'ents  if  caught  during  the  voyage. 
But,  however  this  may  be,  the  contract  to  carry  troops  to  Eio  Hacha 
was  not  made  "within  the  limits  of  the  United  States."  It  is  only 
against  designs  formed  within  these  limits  that  our  statute  is  di- 
rected. Upon  this  trial,  therefore,  the  Bio  Hacha  excursion  has  no 
importance,  except  in  two  respects :  First,  in  case  it  was  designed  in 
this  country;  and,  secondly,  as  regards  the  light,  if  any,  that  it  may 
shed  npon  the  general  intent  with  which  the  ship  was  fitted  out  in 
New  York. 

There  is  no  evidence  that  Bio  Hacha  formed  any  part  of  the  orig- 


D  giuzed  by 


38 


nSDBBAL  BBPOBTIB. 


inal  destination  of  the  ship.  Nothing  in  the  charter,  or  in  the  prep- 
arations in  New  Tork,  ooontenanees  such  an  hypothesis.  Every  in- 
dication is  to  the  contrary.    The  direction  of  the  captain  to  observe 

the  orders  of  the  two  paseengers  has  evident  relation  only  to  the  land- 
ing of  the  cargo  of  military  supplies,  concerning  which  there  was 
ground  for  such  precautions,  because  the  supplies  were  liable  to  cap- 
ture. Tbere  is  no  evidence  and  nothing  to  warrant  the  inference  that 
the  ship  was  designed,  when  she  left  New  York,  to  be  placed  in  the 
service  of  the  insurgents  after  the  landing  of  the  military  Supplies  at 
Savanilla.  And  the  comparatively  moderate  compensation  agreed  on 
for  the  Bio  Hacha  trip,  and  the  complete  absence  from  the  steamer 
of  every  kind  of  armament,  forbid  the  assamptioa  that  the  captain 
either  intended  to  incur,  or  expected  to  incur,  any  of  the  hazards  of  a 
military  enterprise.  It  was  shown,  moreover,  that  the  diversion  of 
steamers  to  transport  troops  upou  short  voyages  like  this  was  not 
uncommon  upon  that  coast.  The  trip  was  expected  to  occupy  but 
three  or  four  days.  The  compensation  w^s  liberal,  considered  as  an 
ordinary  and  peaceable  commercial  adventure,  but  preposterously 
low  as  a  diversion  of  the  steamer  to  a  military  and  hostile  use.  The 
sequel,  also,  does  not  show  any  circumstances  that  Capt.  O'Brien  could 
be  reasonably  presumed  to  have  been  able  to  foresee,  or  to  expect, 
that  should  have  deterred  him  from  accepting  such  a  contract  for 
transportation  as  a  mercantile  venture  in  behalf  of  his  ownera.  The 
testimony  of  McCarthy,  the  first  officer,  so  far  as  it  tends  to  incrimi- 
nate the  captain,  is  not  only  opposed  to  the  weight  of  other  testimony, 
but  is  plainly  inconsistent  with,  if  not  directly  contradicted  by,  Sfc- 
Gartby's  entries  in  the  log  kept  by  himself. 

I  must  regard  the  excursion  to  Bio  Hacha,  therefore,  as  wholly  dis- 
connected from  the  fitting  out  of  the  vessel  in  New  York,  and  as  af- 
fording no  ground  for  a  proceeding  against  the  ship  nnder  our  mu- 
nicipal law,  which  has  reference  solely  to  plans  formed  and  completed 
in  this  country.  So  strictly  in  that  respect  is  the  statute  in  question 
construed,  that  in  the  case  of  U.  S.  v.  Qaincy,  6  Pet.  445,  the  supreme 
court  held  that  "the  intention  with  respect  to  the  employment  of  the 
vessel  should  be  formed  before  she  leaves  the  United  States;  and 
this  must  be  a  Jixed  intention."  Accordingly,  in  that  case,  where  the 
defendant  was  indicted  for  fitting  out  the  Bolivar  as  a  privateer  at 
Baltimore,  the  court  held  that  insbractions  should  have  been  given 
to  the  jury  that  if,  "when  the  Bolivar  was  fitted  and  equipped  at  Bal- 
timore, the  owner  and  equipper  intended  to  go  to  the  West  Indies  in 
search  of  funds  with  which  to  arm  and  equip  the  said  vessel,  and  had 
no  present  intention  of  using  or  employing  the  said  vessel  as  a  pri- 
vateer, but  intended,  when  he  equipped  her,  to  go  to  the  West  Indies 
to  endeavor  to  raise  fund%  to  prepare  her  for  a  cruise,  then  the  de- 
fendant is  not  guilty;"  also,  "that  if  the  jury  believe  that  when  the 
Bolivar  was  equipped  at  Baltimore,  and  when  she  left  the  United 
States  the  equipper  had  no  fixed  intention  to  employ  her  as  a  pri- 
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Tateer.  but  had  a  wisli  so  io  employ  her,  the  fulfillment  of  vhich.  wish 
depended  on  hie  ability  to  obtain  funds  in  the  West  Indies  for  the 
pqrpose  of  arming  and  preparing  her  for  war,  then  the  defendant  is 
not  gnilty."  The  Bio  Hacha  episode  in  this  case  was  far  more  com- 
l)letely  independent  of  any  fixed  intention  of  wrong-doing  at  the  time 
tho  vessel  sailed,  than  was  the  Bolivar's  cruise  when  she  left  Balti- 
more. 

In  its  other  relations,  the  Rio  Hacha  incident,  as  one  of  the  results 
of  the. interview  between  Capt.  O'Brien  and  Perez  &  Co.,  the  ostensi- 
ble consignees  of  the  military  supplies  at  BaranqniUa,  does  tend  to 
give  support  to  the  inference  which  numerous  other  ciroumstances 
also  indicate,  viz.,  that  these  supplies  were  ordered  for  the  <}irect 
and  immediate  use  of  the  insurgent  forces  at  Savanilla  and  Baran- 
qniUa; and  that  the  insurgent  government  was  probably  the  benefi- 
cial purchaser,  acting  through  Perez  &  Co.,  as  its  agents  only.  On 
the  latter  point,  however,  there  is  no  certain  proof.  It  may  be  as- 
sumed that  the  military  supplies  were  designed  for  the  immediate 
use  of  the  troops  there,  and  that  Gaitan,  as  agent  of  the  de  facto 
government,  came  to  New  York  in  its  behalf  to  expedite  as  rapidly  as 
possible  the  obtaining  and  shipping  of  these  supplies.  But  it  would 
not  follow  that  because  the  insurgent  government,  as  between  it  and 
Perez  &  Co.,  was  the  real  principal,  that  Perez  &  Co.,  who  ordered 
the  supplies,  can  be  ignored;  or  that  Mr.  Triana,  in  New  York,  in 
acting  upon  and  filling  the  orders  of  Perez  &  Co.,  his  supposed  prin- 
cipals, and  in  shipping  the  goods  to  them  from  this  port,  is  to  be 
treated  as  dealing  directly  with  the  insnrgent  government.  He  has 
a  right  to  stand  upon  the  contract  according  to  its  form,  because  its 
form  in  such  case  is  material.  A  contract  of  this  kind  stamps  the 
transaction,  so  far  as  our  own  citizens  are  concerned,  as  a  commer- 
cial venture  only;  because  it  is  strictly  and  wholly,  so  far  as  our  cit- 
izens are  concerned,  a  purchase  and  shipment  by  one  merchant 
here,  upon  the  order  and  for  the  account  of  another  merchant  abroad. 
I  do  not  include  cases  where  the  use  of  a  foreign  merchant's  name 
by  a  belligerent  is  known  to  be  a  mere  sham.  But  there  is  not  suf- 
ficient evidence  here  to  sustain  that  theory.  All  that  can  be  legiti- 
mately inferred  is  that  the  supplies  were  intended  for  the  immediate 
use  of  the  insurgent  government  through  the  consignment  to  Perez 
&  Co.,  and  upon  their  order.  The  fact  that  Gaitan  was  in  constant 
communication  with  Mr.  Tnana,  and  that  he  directed  all  the  impor- 
tant arrangements  for  the  dispatch  of  the  goods,  warrants  that  infer- 
ence; but  that  is  not  enough,  against  Mr.  Triana's  testimony,  to 
sustain  the  charge  that  the  supplies  were  furnished  directly  to  the 
insurgent  government. 

The  case  turns  upon  the  construction  to  be  given  to  the  language 
of  section  5283.  The  counsel  for  the  government  contends  that,  in 
substance,  the  steamer  was  engaged  as  a  transport  in  the  service  of 
the  insurgent  government;  and  that  she  was  fitted  out  in  New  York, 
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as  Bocb  a  transport,  to  carry  military  supplies  npon  aoconnt  of  the 
insurgent  government,  and  for  its  use  and  benefit.  It  is  urged  thai 
to  carry  sapplies  for  one  belligerent,  and  to  engage  in  his  transport 
service,  is  to  take  part  in  his  military  operations,  and  is,  consequently, 
to  "commit  hostilities"  against  the  other  belligerent.  It  is,  doubtless, 
true  that,  according  to  the  established  rales  of  international  law,  the 
transportation  of  stores  and  military  supplies,  even  by  a  neutral,  sub- 
jects them  to  capture  and  confiscation  as  prize  by  the  other  belliger- 
ent, (The  Commereen,  1  Wheat.  383;  The  FrUndghip,  6  0.  Bob.  420; 
The  Orozembo,  Id.  430 ;  The  Carolina,  4  G.  Bob.  256 ;)  and  if  the  vessel 
herself  is  in  the  direct  employ  of  a  belligerent,  she  also,  on  capturoj 
will  be  liable  to  condemnation. 

It  is  impossible,  however,  to  hold,  in  this  case,  that  the  C^ty  of 
Mexioo  was  in  the  employ  of  the  insargent  government  or  in  its  posses* 
sion.  She  was  never  out  of  the  possession  of  the  Provincial  Steam- 
boat Company,  her  owners.  She  was  not  chartered  to  the  insurgent 
government,  nor  to  any  of  its  representatives,  but  to  Mr,  Triana,  a 
merchant  of  this  city ;  and  the  charter  itself  was  but  a  charter  of  af- 
freightment for  an  outward  voyage,  and  was  manifestly  for  no  other 
purpose  than  a  commercial  venture  to  carry  these  miUtary  supplies 
to  Savanilla,  for  the  ultimate  use,  it  may  be  conceded,  of  the  insur- 
gent government,  and  thence  to  proceed  to  Bocas  del  Toro,  to  obtain 
cargo  for  her  return  voyage.  But  even  if  Fexez  &  Go.  were  to  be  ig- 
nored, and  the  charter  were  treated  as  a  charter  for  the  delivery  of 
the  supplies  directly  to  the  insurgent  government,  it  would  have  been 
none  the  less  a  commercial  venture  only.  The  law  of  nations  does 
not  prohibit  the  citizens  of  neutral  states  from  carrying  supplies,  even 
contraband  of  war,  to  either  belligerent;  although  those  that  engage 
in  it  run  the  risk  of  search,  capture,  and  confiscation.  Neither  oar 
laws,  nor  our  treaties  forbid  such  truG&e. 

Mr.  Webster,  in  his  letter  to  Ur.  Thompson  of  Jnly  8, 1843,  upon 
this  subject,  observes : 

"It  is  not  the  practice  of  nations  to  undeitake  to  prohibit  their  own  sub- 
jects, by  previous  laws,  from  traffidcing  in  articles  contraband  of  war.  Such 
trade  is  carried  on  at  the  risk  of  tliose  engaged  in  it,  under  the  liabilities  and 
penalties  prescribed  by  the  law  of  nations  or  particular  treaties.  If  it  be  true, 
therefore,  that  citizens  of  the  United  States  have  been  engaged  in  a  commerce 
by  which  Te^cas,  an  enemy  of  Mexico,  has  been  supplied  with  arms  and  mu- 
nitions of  war,  the  government  of  the  United  States,  nevertheless,  was  not 
bound  to  prevent  it, — could  not  have  prevented  it  without  a  manifest  depart- 
ure from  the  principles  of  neutrality, — and  is  in  no  way  answerable  for  the  con- 
sequences. The  eighteenth  article  (of  the  treaty  between  the  United  States 
and  Mexico)  enumerates  those  commodities  which  shall  be  regarded  as  con- 
traband of  war;  but  neither  that  article  nor  any  other  imposes  on  either  na- 
tion any  duty  of  preventing,  by  previous  regulation,  commerce  in  such  articles. 
Such  commerce  is  left  to  its  ordinary  fate  according  to  the  law  at  nations." 
Lawrence's  Wheat.  Internat.  Uiw,  813.  note  232;  6  WebsL  Works.  452;  Uall, 
Internat.  Law,  70;  Seton  v.Laio,  1  Johns.  Cas-  1. 

Mr.  Layard,  in  the  English  house  of  commons  in  1863,  said: 
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**The  law  of  nations  exposes  such  persons  to  have  their  ships  seized  and 
their  goods  tuken  and  subjected  to  contiscution;  and  it  further  deprives  them 
of  the  right  to  looli  to  the  government  of  their  own  country  for  any  protection. 
And  this  principie  of  non-interference  in  things  which  the  law  does  not  en- 
able the  government  to  deal  with,  so  far  fram  being  a  violation  of  the  duty  of  ^ 
neutrality,  is  in  accordance  with  all  the  principles  whlcli  have  been  laid  down 
by  jurists,  and  mwe  eqieclally  by  the  great  jurists  of  the  United  States  of 
America." 

Mr.  Marcy,  in  his  diepatch  to  Mr.  Bnchahan  of  April  13,  1854, 
(Cong.  Doc.  33d  Cong.  1st  Sess.  H.  R.  Doc.  103,  p.  21,)  says : 

"As  the  law  has  been  declared  by  the  decisions  of  the  courts  of  admiralty 
and  elementary  writers,  it  allows  belligerents  to  search  neutral  vessels  for 
articles  contraband  of  war  and  for  enemies'  goods.  If  the  doctrine  is  so  modi- 
fied as  to  except  from  seizure  and  confiscation  enemies'  property  under  a  neu- 
tral flag,  still  the  right  to  seize  articles  contraband  of  war,  on  board  of  neu-  , 
tral  vessels*  implies  the  right  to  ascertain  the  character  of  the  cargo.  A  per- 
sistent resistance  by  a  neutral  vessel  to  submit  to  a  search  renders  it  confisca- 
ble, according  to  the  settled  determination  of  theEnglish  admiralty." 

President  Fierce,  also,  in  his  message  to  the  first  session  of  the 
tfairty>fonrth  congress,  speaking  of  articles  contraband  of  war,,  says : 

"The  laws  of  the  United  States  do  not  forbid  their  citizens  to  sell  to  either 
of  the  belligerent  powers  articles  contraband  of  war,  or  take  munitions  of 
-war  or  soldiers  on  board  their  private  ships  for  transpoi-tation ;  and  although 
In  so  doing  the  individual  citizen  exposes  his  property  or  person  to  some  of 
the  hazards  of  war,  his  acts  do  not  involve  any  breach  of  national  neutratity. 
nor  of  tiiemselves  impliciite  the  government." 

Kent,  in  his  Commentaries,  vol.  1,  p.  149,  sets  it  down  as  the  es- 
tablished law  that  "neutrals  may  lawfully  sell  at  home  to  a  belliger- 
ent purchaser,  or  carry  themselves  to  the  belligerent  powers,  oontra- 
band  articles  subject  to  the  right  of  seizure  in  transitu."  And  that 
"the  right  of  neu^als  to  transport,  and  of  the  hostile  power  to  seize, 
are  conflicting  rights,  and  neither  party  can  charge  the  other  with  a 
criminal  act."  Tke  Snntisnma  Trinidad^  7  Wheat.  2S3,  840;  Rich- 
ardwn  v.  Maine  Ins.  Co.  6  Mass.  113. 

The  provisions  of  seotion  5283,  and  of  the  neutrality  act  of  1818, 
are  not  directed  against  commercial  adventures,  nor  against  peace- 
able aid,  however  important,  rendered  by  our  citizens  to  either  bel- 
ligerent, so  long  as  such  aid  arises  indirectly  only  through  commer- 
cial dealings,  and  in  the  ordinary  channels  of  trade.  The  statute  is 
directed  solely  against  warlike  eaterprises.  It  does  not  forbid  giving 
aid  and  comfort  to  either  belligerent.  Had  that  been  its  design  it 
wonld  have  been  expressed.  Its  language  is:  "To  cruise  or  com- 
mit hostilities  against  the  subjects,  citizens,  or  property, ".etc.  This 
plainly  means  acts  of  force,  injury,  or  destruction,  that  are  of  a  war- 
like character,  as  distinguished  from  the  peaceable  interchanges  of 
commerce,  which,  however  much  they  may  indirectly  aid  a  belliger- 
ent, involve  no  hostilities  committed  or  participated  in  by  the  ship 
herself.  If  a  vessel  should  engage  to  take  part  as  a  transport  in  a 
hostile  expedition,  she  might  be  held  to  be  involved  in  the  general 
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design  of  the  expedition,  and  in  the  intent  to  commit  hostilities.  Bni 
no  intent  of  that  kind  iB  possibly  attributable  to  the  City  of  Mexico 
on  fitting  out  from  New  York.  And  it  is  this  "fixed  intent"  on  her 
departure  from  this  country  that,  is  alone  material.  Her  desi^pu 
were  purely  peaceful. 

In  the  case  of  C/.  S.  t.  Quincy,  6  Pet.  466,  above  gaoted,  theooort 
say: 

"Tlie  intention  Is  tlie  material  point  on  which  the  legality  or  criminality 
-of  the  act  must  turn,  and  decides  whether  the  adventure  is  of  a  commercial 
or  warlike  character.  The  law  does  not  prohibit  armed  vessels,  belonging  to 
the  citizens  of  the  United  States,  from  auling  out  of  oar  porta,  and  it  only  re- 
quires the  ownei-8  to  give  security  that  such  vessels  shall  not  be  employed  by 
them  to  commit  hostilities  against  foreign  powers  at  peace  with  the  United 
States.  The  collectors  are  not  authoriz«l  to  detain  veesels,  although  mani- 
festly built  for  warlike  purposes,  and  about  todepart  from  Uie  United  States, 
unless  circumstances  shall  rendw  it  probable  tbat  such  vessels  are  intended 
to  be  employed  by  the  owners  to  commit  hostilities  against  some  foreign 
power  at  peace  with  the  United  States.  All  the  latitude  necessary  for  com- 
mercial purposes  is  given  to  our  citizens,  and  they  are  restrained  only  from 
such  aeta  aa  an  ealmUated  to  tmolve  the  oovmtry  in,  toar." 

The  voyage  of  the  City  of  Hezieo  appears  to  me,  beyond  eon- 

troversy,  to  have  been  intended  to  be  wholly  peaceable.  She  was, 
in  all  respects,  in  men  and  in  equipment,  in  the  same  condition  as 
upon  her  customary  voyages,  without  armament  of  any  sort.  The 
port  of  Savanilla  was  in  the  undisputed,  peaceful  possession  of  the 
insui^ents.  *  There  was  no  blockade,  or  attempted  blockade,  of  it  by 
the  lawful  government.  The  sole  object  of  the  owners  of  the  ship, 
who  remained  all  the  time  in  possession  of  her,  was  to  deliver  these 
military  supplies  at  Savanillb.  There  was  no  intent  to  commit  hos- 
tilities, or  even  a  breach  of  the  peace;  or  to  disturb  any  rights,  in 
person  or  in  property,  of  any  subject  of  the  lawful  government  of 
Colombia. 

But  for  the  excursion  to  Bio  Hacha,  it  is  improbable  that  any  sus- 
picion would  have  attached  to  the  voyage.  Soupled  with  that  excur- 
sion, however,  the  precautions  against  detention  fonnd  in  the  charter, 
and  in  the  letters  of  instruction  to  the  captain;  the  delay  in  filing  the 
supplementary  manifest,  which  recited  the  shipment  of  arms  and 
military  supplies  taken  on  board  at  New  York;  and  the  false  des- 
tination of  these  supplies,  stated  in  the  supplemental  ma'nifest,  to- 
gether with  the  faqt  of  the  two  passengers  accompanying  Capt.  O'Brien, 
under  whose  orders  in  respect  to  landing  the  supplies  he  was  to  act, 
— all  these  things  tended  to  give  an  appearance  of  illegality  to  the 
voyage  in  its  inception,  which  I  am  nevertheless  fnlly  satisfied  it  did 
not  possess.  The  Bio  Hacha  incident,  as  I  have  said,  was  an  after- 
thought, into  which  Capt.  O'Brien  was  himself  deceived  and  misled. 
When  he  discovered  that  the  ship  was  used,  and  was  sought  ix>  be  still 
further  used,  for  treacherous  and  hostile  purposes,  his  oondaet,  bo  tsx 
as  I  can  perceive,  was  praiseworthy  and  blameless,  both  in  resisting 
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the  troops,  bo  far  as  possible,  and  in  returning  at  once  to  SavaniUa. 
No  blame  was  attaohed  to  liim  by  the  prisoners.  But  even  had  he 
entered  knowingly  npon  the  Bio  Haoha  expedition  as  a  hostile  one, 
inasmuch  as  that  expedition  was  dearly  no  part  of  the  original  in- 
tent of  the  voyage,  it  wonld  not  furnish  any  foundation  for  a  forfeii* 
ure  under  our  statute.  The  various  other  incidents  of  concealment 
and  precaution  to  which  I  have  referred,  though  wholly  unnecessary 
in  order  to  avoid  arrest  for  any  offense  under  our  statute,  were  plainly 
prudent  enoogh  in  relation  to  the  danger  that  might  be  apprehended 
from  the  Colombian  government;  because  that  government,  in  case 
it  should  learn  the  fact  of  this  shipment  of  arms,  might  endeavor 
to  intercept  them  before  arrival  at  tSavanilla  as  contraband  of  war. 
This  furnishes  all  needed  explanation  of  the  circumstances  that  I 
have  referred  to,  and  is  in  entire  keeping  with  the  purely  commercial 
character  of  the  voyage. 

I  find  nothing,  therefore,  in  the  case  authorizing  any  inferences  to 
be  drawn  adverse  to  the  entirely  peaceable  and  commercial  character 
of  the  adventure,  as  it  was  designed  and  planned  when  the  vessel 
sailed  from  this  port.  The  Rio  Hacha  excursion  tras  an  independ- 
ent incident,  during  which  Gapt.  O'Brien  found  himself  surprised  by 
the  violent  and  treacherous  acts  of  the  troops,  which  he  could  not 
have  anticipated,  and  which  he  did  everything  in  his  power  to  repair. 

The  libel  should  therefore  be  dismissed,  and  the  vessel  disoluu*ged 
from  .custody. 


The  Ehdlotjs.' 
(Dtitriet  (hurt,  E.  D.  Neio  York.   December  1, 1884.) 

Objbctiok  to  DspoaiTioN— Lachrs. 

A  cause  )>eiQg  cnlled  for  trial,  the  libelant  offered  in  evidence  a  deposition, 
which  waa  objected  to.  The  libelant  aubmittud  to  the  objectioo  on  belnfc  al- 
lowed a  continuance  of  the  cause  and  leavft  to  examine  the  witness  anew. 
Three  years  afier,  the  cause  being  again  cnlltHj,  the  libelant  appeared  bv  an- 
other proctor,  and  offered  the  same  deposition.  lleUl,  that  rhc  libelant  could 
not  be  allowed  to  question  the  validity  of  the  olijection;  and,  as  no  other  evi- 
dence was  offered,  the  libel  must  be  dbimisscd. 

In  Admiralty. 

A.  B,  Stetcart,  for  libelant. 

JVkeeler  d  Souther^  for  claimant. 

Benedict,  J.  This  cause  was  called  for  hearing  some  three  years 
ago,  when  the  libelant  offered  in  evidence  a  deposition  taken  de  bene 
egge.  The  deposition  was  objected  to,  and  the  libelant  submitted  to 
the  objection  on  being  allowed  a  continuance  and  permission  to  ex- 
amine the  witness  anew.    The  witness  not  having  been  re-examined, 

■Reported  by  R  D.  &  WyUys  Benedict,  Esqs.,  of  the  New  Tork  bar. 
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the  libelant  now.  by  a  new  proctor,  btings  up  the  case,  and  in  support 
of  the  libel  offers  the  same  deposition  objected  to  on  the  former  bear- 
ing. Having  submitted  to  the  objection  at  the  first  hearing,  he  can- 
not at  this  late  date,  and  when>  as  it  may  be  presnmed,  the  witnesses 
for  the  other  side  are  scattered,  be  permitted  to  question  the  validity 
of  the  objection  once  submitted  to.  The  same  rosult  would  follow  if, 
as  the  libelant  contends,  the  objection  taken  at  the  first  trial  was  sus- 
tained by  the  court,  but  wrongfully.  For  it  would  be  unjust  to  the 
claimant,  who  has  acted  upon  the  ruling  of  the  court,  to  permit  the 
libelant,  after  this  long  delay,  to  reopen  the  question  raised  by  the 
objection  to  the  deposition,  and  passed  on  at  the  first  hearing. 

There  being  no  evidence  for  the  libelant  exoept  that  contained  in 
the  deposition  referred  to,  the  libel  must  be  dismissed,  and  with  costs. 


Thb  Bbsoue. 

{Dittrid  Courts  TF.  D.  Fenntyltania.   April  16, 18a5.) 

L  CoiXTSTON— Tug  and  Tow— DEscENDrac  and  Ascexdino  Boats  in  Naiihow 
Channbl. 

A  tow-boat,  incumbored  with  a  coal-tow.  descending  the  Ohio  river,  and 
passing  through  a  narrow  channel,  has  the  right  of  way,  and  it  is  the  duty  of 
an  ascending  boat  to  remain  below  the  chiinncL  until  the  descending  tow  has 
emerged  therefrom. 

2.  Saub — Duty  of  Pilot  of  DuecsNDiNG  Boat. 

The  pilot  of  the  descending  tow-boat  was  not  culpable  in  not  warning  the 
ascending  boat  ajrainst  entering  the  channel,  both  boats  being  plainly  in  sight 
of  each  other.  Eexh  of  two  approaching  vessols  may  dssunie  that  the  other 
will  reasonably  perform  Its  duty  under  the  laws  of  navigation. 

In  Admiralty. 

Barton  cC*  Son,  for  libelant. 

Knox  d  Reed,  for  respondents. 

AcHEsoN,  J.  In  the  mass  of  testimony  in  this  case  are  to  be  found 
the  contradictions  between  witnesses  as  respects  both  matters  of  fact 
and  of  opinion  usual  in  controversies  of  this  nature.  By  the  pre- 
ponderance of  the  proofs,  however,  the  following  material  facts  are 
established  to  my  satisfaction.  On  the  forenoon  of  November  30, 
1883,  the  libelant's  tow-boat  Eugene,  having  in  charge  a  tow  of  or- 
dinary size,  consisting  of  two  coal-boats  and  three  flats,  all  loaded 
with  coal,  was  proceeding  down  the  Ohio  river  up(m  a  stage  of  about 
six  feet  of  water,  and  passing  through  what  is  known  as  "Glass-house 
Bipple,"  a  chute  which,  for  a  descending  tow-boat  with  such  a  tow 
as  the  Eugene  then  had,  is  a  narrow  channel  and  one  very  difficult 
to  navigate.  The  respondents'  tow-boat  Bescue,  having  in  tow  one 
flat  partly  loaded  with  stone,  was  then  coming  up  the  river.  When 
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the  Eugene  vas  about  900  feet  above  and  the  Bescae  was  about  800 
feet  Jbelow  the  lower  end  of  the  wing-dam  at  the  foot  of  Glass-hocee 
ripple,  the  boats  exchanged  whistles ;  the  Eugene  giving  the  first  eig- 
nal  denoting  her  choice  of  the  right  side,  to  which  the  Bescue  assented. 
As  the  Eugene  was  nearing  the  foot  of  Glass-hoaee  ripple,  the  Bescne, 
'without  any  abatement  of  speed,  entered  it,  and  continued  np  stream  ^ 
under  a  full  head  of  steam,  with  the  wing-dam  to  her  starboard. 
When  about  350  feet  above  the  lower  end  of  the  wing-dam  the  boats 
met  and  passed  each  other  in  dangerous  proximity,  the  fiat  of  the 
Bescue  barely  missing  one  of  the  coal-boaU  of  the  Eugene,  bat  not 
actually  colliding  with  it.  At  this  moment,  however,  the  Bescue 
threw  her  stem  out  from  the  wing-dam  and  in  towards  the  Eugene, 
and  the  wheel  of  the  Bescue  was  thus  brought  within  perhaps  20  feet 
of  the  coal-boat;  at  any  rate  so  close  to  it  that  the  swells  (which  were 
very  heavy,)  caused  by  the  revolutions  of  the  wheel  overflowed  the 
aide  of  the  ooal-boat  and  swamped  it,  so  that  it  had  to  be  out  loose. 
It  sunk  in  a  few  mindtes,  and,  with  its  ea^,  was  totally  lost. 

It  cannot  be  pretended  that  this  disaster  was  the  result  of  inevi- 
'table  accident.  Undoubtedly  fault  there  was  somewhere.  What  the 
nature  of  it  was,  and  which  party  was  culpable,  or  whether  both  boats 
were  in  fault,  are  the  qnesttone  now  to  be  determined. 

The  spaee  between  the  north  shore  and  the  wing-dam  is  about  400 
feet  wide,  but  by  reason  of  a  small  bar  at  the  wing-dam,  a  short  dis- 
tance above  its  lower  end,  the  navigable  ooal-boat  obani^el  there  is 
somewhat  less  than  400  feet  in  width,  and,  perhaps,  does  not  greatly 
exceed  300  feet.  Now,  on  this  occasion,  the  Eugene  was  about  in  the 
middle  of  this  channel,— slightly  nearer  the  wing-dam  than  the  north 
shore, — and  was  floating  down  stream,  backing,  from  time  to  time,  to 
keep  straight  in  the  channel.  Some  of  the  expert  witnesses  express 
the  opinion  that  the  Eugene  should  have  been  nearer  the  north  shore, 
and  quartering  northwardly,  or  at  least  that  that  position  was  prefer- 
able. But,  according  to  the  clear  weight  of  the  evidence,  her  position 
in,  and  manner  of  running,  the  channel  was  free  from  fault.  Besides, 
it  will  not  do  to  hold  such  craft  too  rigidly  to  any  particular  position 
when  running  such  a  channel  as  Glass-house  ripple.  Under  the  most 
favorable  circumstances  a  descending  coal-tow  is,  to  a  certain  extent, 
unmanageable.  Floating  with  the  stream,  the  tow  is  liable  to  be  con- 
trolled largely  by  the  current  and  cross-currents.  And  the  tow-boat 
has  not  complete  command  of  her  movements  like  an  unincumbered 
steamer. 

Bule  3  for  the  government  of  puots  prescribes : 

"When  two  boats  are  about  to  enter  a  narrow  channel  at  tlie  same  time, 
the  ascending  boat  shall  be  stopped  below  auch  channel  until  the  descending 
boat  Shalt  have  passed  through  it;  but  should  two  boats  unavoidably  meet  In 
such  channel,  then  It  shall  be  the  duty  of  the  pilot  of  the  ascending  boat  to 
•  ♦  *  stop  the  engines  or  move  them  so  as  only  to  give  the  boat  steerage- 
way,  and  the  pilot  of  the  descending  boat  shall  cause  his  bout  to  be  worked 
slowly  until  he  has  passed  the  ascending  boat." 
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'  I  am  of  the  opinion  that  this  rale  was  applieable  to  the  circam- 
Btances  of  this  case.  But,  even  in  the  absence  of  such  expreBs  jega- 
lation,  it  was  a  clear  dictate  of  common  prudence  that  the  Besoue 
-should  remain  below  the  mouth  of  Glass-house  ripple  until  the  Eagene 
had  emerged  therefrom.  The  latter  was  the  descending  boat^  and  had 
the  right  of  way.  She  was  burdened  with  a  full  tow,  and  hence  in  a 
-measure  was  helpless  to  overcome  the  set  of  the  current  which  is  to- 
wards the  wing-dam.  All  this  the  pilot  of  the  Rescue  knew,  or  was 
bound  to  know;  and  for  him  to  enter tb»e  was  to  assume  an  unnec- 
essary hazard,  and  was  altogether  indefensible. 

It  is  saidj  however,  that  the  Eugene  was  in  fault  in  not  warning 
the  Rescue  back.  But  to  this  I  cannot  assent.  The  signal  which  the 
Eugene  had  given  merely  indicated  her  choice  of  sides,  and  was  by 
'no  means  an  invitation  to  the  Rescue  to  enter  this  channel.  The  pi- 
lot  'of  the  Eugene  had  enough  to  do  to  attend  to  the  proper  navigation 
of  his  own  boat.  Moreover,  each  of  two  approaching  vessels  may  as- 
sume that  the  other  will  reasonably  perfcmn  its'  duty  nuder  the  laws 
of  navigation.  The  Free  State,  91  U.  S.  200.  But  were  it  conceded 
'that  the  rescue  was  justified  in  entering  Glass-house  ripple,  still  she 
was  highly  culpable  in  not  abating  her  speed.  The  expert  isstimony 
is  to  the  effect  that  it  was  very  dangerous  for  her  to  work  on  a  full 
head  of  steam  in  passing  the  Eugene,  and  this  is  demonstrated  by 
what  actually  occurred.  The  respondents,  however,  insist  that  the 
lost  boat  was  not  seaworthy  for  lack  of  proper  splash-boards.  But 
that  they  were  reasonably  sufficient  is,  I  think,  a  fair  conclusion  from 
the  whole  proofs.  Moreover,  I  am  convinced  by  the  evidence  that  no 
ordinary  splash-boards  would  have  prevented  the  swells  oaused  by  the 
wheel  of  the  Rescue  from  overflowing  the  coal-boat. 

As  to  the  value  of  the  lost  property,  there  has  been  no  serious  con- 
troversy. The  claim  as  set  out  in  the  biH  aamexed  to  the  libel  seemed 
to  be  well  made  out. 

Let  a  decree  be  drawn  in  favor  of  the  libelant  for  the  amount 
claimed,  with  costs. 
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Tbssieb  and  others  v.  Thb  Lee  and  Gargo.^ 

{Uircuit  Court,  E.  D.  Lou.Vana.   December  27,  1884.) 

SALTA  as— B  ABOE. 

A  barge  broke  loose  In  the  harbor  or  New  Orleans,  and  about  20  minutes 
tbcreafter,  being  apparently  derelict,  while  ber  owners  were  in  search  of  her, 
but  not  in  sight,  she  was  checked  by  some  men  ia  a  yawl,  who  took  poaseasioa 
of  her  and  tied  hc-r  up  to  tht  shore  in  safely.  The  owner  of  the  bai^e  sliortly 
afterwards  came  for  her,  and  libelants  claimed  a  reward  for  their  services, 
which  was  promised,  and  afterwards  refused  with  opprobrloiu  utd  insultinjr 
language,  whereupon  libolants  retained  poasest^on  of  tlui  barge  and  cargo,  ana 
brought  their  lihefforsalvage.  The  barge  and  carge  were  worth  $1,900.  lf«I(I, 
that  the  services  rendered  byllbetants  were  vftluablc,  and  they  had  an  award  of 
each. 

Admiralty  Appeal. 

R,  King  Gutter,  for  libelants. 

E,  W,  Iluutiugton,  Horace  L.  Di^our,  and  A.  0,  LetcMt  for  elaim- 
ants. 

Fabdee,  J.  Tbe  libelants  found  the  barge  Lee,  worth  about  $1,000, 
Tiih  a  cargo  of  ootton-Beed,  worth  about  $900,  adrift,  with  no  one  on 
board  and  apparently  derelict,  in  the  port  of  New  Orleans.  The  wind 
was  high,  danger  signals  were  out,  the  current  was  strongs  and  the 
barge  was  drifting  towards  and  near  to  several  steam-boats  n:ioored 
head  on  to  shore,  but  lying  with  their  sterns  well  out  in  the  stream. 
There  was  no  owner  or  apparent  searcher  for  the  barge  in  sight.  The 
libelants,  two  of  whom  were  out  in  a  yawl,  and  one  on  shore,  suc- 
ceeded in  getting  a  line  aboard  tbe  barge,  and  with  the  help  of  others 
aboard  the  steam-boat  Warren,  with  eome  difficulty  and  risk,  checked 
the  barge,  and,  hauling  her  in,  tied  her  up  in  safety,  so  that  she  did 
no  damage  to  herself  nor  to  the  other  shipping  near.  When  the  owner, 
after  about  20  minutes,  came  for  his  barge  tbe  libelants  claimed  a  re- 
ward for  their  services,  which  was  promised,  but  afterwards,  w,bea  the 
barge  had  been  removed,  although  the  libelants  remained  aboard,  it 
/  was  refused,  and  (according  to  the  weight  of  the  evidence)  refused 
with  opprobrious  and  insulting  language,  whereupon  the  libelants  re- 
tained possession  of  tbe  barge  and  cargo  and  brought  their  libel  for 
salvage.  . 

It  seems  that  the  barge  Lee  belonpred  to  the  steam-boat  Alberto, 
and  shortly  preceding  its  being  found  adrift  was  moored  along-side  of 
the  Alberto,  near  the  Cromwell  Line  landing;  that  the  steam-ship 
New  Orleans,  of  that  line,  in  swinging  out  to  start  on  her  voyage, 
collided  witti  the  barge,  crowding  it  upon  the  Alberto,  and  endanger- 
ing that  boat  by  pushing  her  on  the  wharf  to  such  an  extent  that  the 
master  of  the  Alberto  cut  the  barge  adrift  and  whistled  for  assist- 

1  Kcparted  by  Jcscph  P.  Ilornor,  Esq.,  of  the  New  Orleans  bar. 
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ance.  Several  tug-boais  responded  after  more  or  less  delay,  bat  first 
gave  assistance  to  the  Alberto  in  rescning  her  from  her  dangerous 

position  on  the  wharf,  and  afterwards  one  of  them  was  sent  after  the 
barge,  which  had  meanwhile  drifted  with  the  current  of  the  eddy  and 
the  force  of  the  wind  up  near  the  shipping,  just  below  the  head  of 
Canal  street,  where  it  was  rescued  by  libelants  as  aforesaid. 

The  libelants'  demand  for  compensation  is  resisted  on  the  grounds 
that  the  barge  was  neither  derelict  nor  in  danger,  and  that  the  serv- 
ices of  libelants  were  not  valuable,  but  were  officious,  without  war- 
rant  and  authority,  and  were  for  the  purpose  of  fleecing  and  extort- 
ing money  from  claimants.  From  the  evidence  I  conclude  that  the 
barge  was  not  derelict,  but  was  in  danger  of  damaging  itself  and  of 
doing  great  damage  to  other  shipping ;  and  while  the  libelants  were 
no  doubt  actuated  with  the  hope  of  reward,  they  rendered  service  in 
good  faith,  with  sufficient  warrant,  and  the  service  so  rendered  was 
valuable.  That  the  services  were  rendered  with  a  view  to  reward 
ought  not  to  prejudice  the  libelants'  claims  in  a  court  of  admiralty; 
for,  as  is  so  welt  said  by  Mr.  Justice  Bbadlet,  "salvage  is  a  reward 
for  meritorious  services  in  saving  property  in  peril  on  navigable 
waters,  which  might  otherwise  be  destroyed,  and  is  allowed  as  an  en- 
couragement to  persons  engaged  in  business  on  such  waters  and  oth- 
ers to  bestow  their  utmost  endeavors  to  save  vessels  and  cargo  in 
peril."    See  Sonderburg  v.  Tow-boat  Co.  8  Woods,  146. 

The  answer  chaises  that  the  libelants  knew  the  circumstances 
under  which  the  barge  was  turned  adrift,  and  that  she  was  iiot  aban- 
doned, and  particularly  alleges  that  she  was  in  no  danger ;  but  these 
charges  are  not  supported  by  evidence.  Under  the  principles  that 
govern  courts  of  admiralty  in  salvage  cases,  I  am  unable  to  see  any 
sound  reason  for  withholding  compensation  in  this  case.  The  claim- 
ants should  have  complied  with  the  promise  of  the  master  of  the  Al- 
berto, and  paid  or  tendered  a  small  sum  at  the  outset,  and  the  court 
would  have  sustained  the  tender;  but  as  the  claimants,  instead,  have 
resisted,  largely  increasing  the  expenses  of  libelants,  and  at  the  same 
time  have  unjustly  vilified  them,  I  feel  it  my  duty  to  make  snoh  allow- 
ance as  will  be  really  compensatory  for  all  but  the  vilification. 

A  decree  may  be  entered  awarding  each  of  the  libelants  $25,  and 
condemning  the  claimants  and  their  surety,  on  the  release-bond,  to 
pay  the  same,  together  with  all  costs  in  the  ease. 
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MiLLSK  and  another  v.  Wattikb. 

tdrevlt  Oourif  D,  Oregon.   Jana  17, 1680.) 

1.  Hbkoval  or  Cadbb  — Son-  ABiBma  under  a  Law  or  thb  United  States. 
A  suit  by  a  vendee  of  the  state  under  the  act  of  October  '2.6, 1870,  providing 
for  the  selection  and  sale  of  the  swamp  and  overflowed  lands  granted  to  the 
sUte  hj  the  act  of  Sfarch  12, 1860,  to  enjoin  the  commission  of  a  nuisance  on 
the  land  ao  purchased,  involrcs  the  question  of  wliellicr  said  land  whh  grnnted 
to  the  state  by  said  act  at  the  time  of  its  selection  by  tlie  state  under  said  act  of 
1870,  and  therefore  arises  under  said  set  of  Uarch  12,  1800,  and  la  removable 
into  this  court  under  sectitm  2  of  the  act  of  March  3, 187S,  wlihout  i-eference ' 
to  the  nature  of  the  other  questions  that  may  be  involved  In  it. 

Suit  to  Enjoin  the  Commission  of  a  Nuisance. 
N.  B.  Knight^  for  plaintififa. 

H.  Y,  Thompson  and  George  H.  WiUiams,  for  defendant. 

Dbady,  J.  This  is  a  suit  in  equity,  brouglit  by  the  plaintiffs  in  the 
state  circuit  court  for  the  county  orMarion,  to  enjoin  the  defendant 
from  maintaining  a  certain  dam  on  Little  Pudding  river,  on  the 
ground  that  the  same  causes  the  water  to  flow  back  on  the  plaintiffs' 
lands,  and  is  therefore  a  nuisance.  The  defendant  answered  the 
complaint,  and  then  removed  the  cause  to  this  court  on  the  ground 
that  the  controversy  in  the  case  arises  under  the  act  of  confpress  of 
March  12,  1S60,  granting  the  swamp  and  overflowed  land  in  Oregon 
to  the  state.  The  plaintiffs  now  move  to  remand  the  cause  for  the 
reasons  following : 

(1 )  It  does  not  appear  that  a  copy  of  the  record  has  been  filed  in  tbfs  court 
as  required  by  law.  (2)  It  does  not  appear  that  the  case  is  one  arising  un- 
der the  constitution  or  laws  of  the  United  States.  (3)  The  court  has  no 
jarisdictton  of  the  paitiea  or  subject-matter. 

In  support  of  the  first  point,  it  is  stated  by  counsel,  and  such  ap- 
pears to  be  the  fact,  that  the  clerk  of  the  state  court,  instead  of  mak- 
ing a  '*copy"  of  the  record  for  this  court,  has  put  together  the  original 
papers,  with  copies  of  the  journal  entries,  and  delivered  them  to  the 
defendant  for  that  purpose. 

The  act  of  1875  (18  St.  471)  requires  the  party  removing  a  cause 
to  file  "a  copy  of  the  record"  in  the  court  to  which  it  is  removed. 
The  law  devolves  on  the  party,  and  not  the  clerk,  the  doty  of  procur- 
ing and  filing  a  copy  of  the  record ;  but  if  the  clerk  refuses  to  furnish 
such  eopy  when  dtdy  demanded,  he  may  be  proceeded  against  both 
civilly  and  criminally.  But  thftre  is  no  virtue  or  convenience  in  the 
copy  that  the  original  does  not  possess,  and  the  former  is  only  re- 
quired because  it  would  be  inconvenient,  if  not  improper,  to  deprive  the 
state  court  of  the  latter, — the  usual  and  proper  evidence  of  acts  done 
and  suffered  therein.  JBut  the  fact  is,  the  state  court  has  voluntarily 
furnished  the  defendant  with  a  portion  of  the  record,  instead  of  a  copy 
of  the  same,  for  filing  and  use  here,  and  I  do  not  think  the  plaintiffs 
ought  to  be  heard  to  object  to  it.  Tbey  are  not  injured  nor  incon- 
T.S4F,no.S — 1 
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venienceil  by  it;  in  fine,  it  does  not  concern  them.  For  all  the  pur- 
poses of  removal,  and  jurisdiction  to  bear  and  determine  the  cause, 
tbe  original  is  equivalent  to  the  copy;  and  in  filing  it  the  defendant 
has  substantially  complied  with  the  statute.  It  is  not  unlikely  that 
the  original  papers  were  sent  here  by  mistake  of  the  clerk ;  and,  if  such 
is  the  case,  and  the  clerk  shall  apply  to  have  the  error  correoted,  it 
will  be  proper  to  allow  the  originals  to  be  withdrawn  from  the  files  of 
this  court,  and  copies  theFeof  filed  in  their  place.  There  is  no  claim 
that  this  court  has  jurisdiction  of  this  case  by  reason  of  the  eitizeo- 
ship  of  the  parties.  It  was  removed  on  the  ground  that  it  arose 
under  a  law  of  the  United  States,  and  therefore  it  is  not  necessary  to 
further  consider  the  third  point  made  in  support  of  the  motion  to  re- 
mand. 

A  statement  of  tbe  facts  contained  in  the  proceedings  is  necessary 
to  the  consideration  of  tbe  second  point. 

Tbe  plaintiffs  allege  in  their  complaint  that  on  March  13,  1S60, 
12  certain  parcels  of  land,  containing  in  all  877.67  acres,  and  de- 
scribed therein  as  being  lots  and  subdivisions  of  certain  sections, 
according  to  the  public  surveys,  situate  in  Marion,  county,  and  con- 
stituting "a  part  of  what  is  known  as  Lake  Labish,"  (evidently  a 
mere  early  phonetic  spelling  of  the  French  La  IJiche  or  Beer  lake,) 
were,  and  still  are,  "swamp  and  overflowed,"  within  the  meaning  of 
the  act  of  congress  of  that  date,  and  as  such  were  by  the  same  granted 
to  the  state  of  Oregon;  that  in  pursuance  of  an  act  of  the  legislative 
assembly  of  Otegon,  enticed  "An  act  providing  for  the  selection  and 
sale  of  the  swamp  and  overflowed  lands  belonging  to  the  state  of 
Oregon,"  approved  October  26,  1870,  the  board  'of  commissioners 
for  the  sale  of  school  and'  university  lands,  on  November  1 1,  1871, 
duly  selected  said  lands  as  inuring  to  the  state  of  Oregon  under 
said  act  of  March  12,  I860;  that  on  April  9,  1872,  said  board  duly 
sold  said  lands  to  the  plaintiff,  John  F.  Miller,  "as  swamp  and  over- 
flowed," he  then  paying  20  per  centum  of  the  purchase  price,  and  re- 
ceiving from  "said  board  his  certificate  of  the  purchase  of  the  same," 
who  afterwards  sold  an  interest  therein  to  the  plaintiff,  \V.  P.  Mil- 
ler; that  in  1SS2  the  selection  of  said  lands  as  aforesaid  was  ap- 
proved by  an  agent  of  the  United  States  "specially  appointed' for  the 
purpose  of  examining  and  reporting  upon  the  character  of  the  lands 
claimed  by  the  state  as  swamp  and  overflowed,"  but  that  patents  liave 
not  beim  issued  to  tbe  state  for  the  same;  that  the  defendant  is  the 
owner  of  a  grist  and  saw  mill  on  Big  Pudding  rivei',  in  said  county, 
and  known  as  "The  Parkersville  Mills ;"  that  said  mills  are  near  Lit- 
tle Pudding  river,  "a  constant  stream"  innning  through  a  portion  of 
said  lands,  "in  a  clearly  defined  and  distinct  channel,  where  it  has 
been  accustomed  to  run  from  time  imraeraorial,  and  near  the  north- 
eastern extremity  of  said  lands  empties  into  Big  Pudding  river,  a 
short  distance  above  the  defendant's  mills;"  that  near  said  point  the 
defendant  "wrongfully  and  unlawfully  maintains  and  keeps  a  dam 
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about  seven  feet  hig!i  across  Little  Padding  river,  whereby  its  waters 
"are  raised  and  thr^)wu  over  its  banks,  flooding  a  scope  of  country," 
includin;]:  said  lands,  "of  aboat  five  miles  long  and  from  one-half  to 
three-quarters  of  a  mile  wide,  and  rendering  the  same  ntterly  Worth- 
less ; "  that  if  said  dam  was  removed,  and  said  waters  "allowed  to  flow 
in  their  natural  channel,"  said  "lands  could  be  drained  and  re- 
claimed," and  "made  valuable  for  hay  and  pasttirage;"  that  the  only 
practical  method  of  draining  said  lands  is  through  the  channel  of  the 
Little  Pudding  river,  and  so  long  as  said  dam  remains  **aB  it  tiow  is"' 
they  cannot  be  reclaimed,  and  the  plaintiffe  cannot  perfect  their  title 
to  the  same;  and  that,  although  said  dam  has  been  adjudged  a  nui- 
sance by  the  supreme  court  of  the  utate,  and  the  defendant  has  been 
requested  by  the  plaintiffs  to  remove  the  same,  he  still  continues  to 
maintain  it,  "to  the  great  nuisance  of  plaintiffs'  said  lands." 

By  his  answer  the  defendant  first  simply  denies  Meriatim  tbe  allega-> 
tions  of  the  bill,  except  the  payment  to  the  commissioners,  and  his 
own  ownership  of  the  Parkersville  mills,  and  then  proceeds  to  answer 
them  in  detail.  And,  ./?rsf,  he  alleges  that  prior  to  1850  William 
Parker  took  up  and  settled  on  donation  No.  41),  containing  640  acres, 
under  the  donation  act  of  September  37, 1850,  and  on  April  28,  1875, 
a  patent  was  issued  therefor, — the  east  half  to  his  widow,  and  the  west 
one  to  his  heirs  at  law;  that  the  southern  part  of  the  western  bound- 
ary of  said  donation  abuts  on  the  north-eastern  end  of  Lake  Jja  Biche, 
(Labisb,)and  Little  Pudding  river  enters  said  donation  through  said 
part  of  said  boundary,  and  thence  flows  across  the  same,  where  it  has 
from  time  immemorial;  that  in  1850  said  Parker  erected  a  dam  about 
six  feet  high  across  Bald  river,  near  where  it  enters  said  donation, 
whereby  its  waters  were  raised  and  set  back  on  said  lake,  which  is  an 
expansion  of  the  river,  and  constructed  a  race  therefrom  on  said  dona- 
tion about  80  yards  long,  wherein  to  oondnct  tbe  water  of  said  river  fut- 
manufacturing  purposes,  and  built  a  saw-mill  at  the  lower  end  thereof ; 
and  that  in  1853  he  also  built  a  grist-mill  near  tbe  same  point,  which 
was,  and  ever  since  has  lieen,  run  by  water  flowing  through  said  race; 
that  such  dam  remains  where  and  as  it  was  first  erected,  and  tbe  wa- 
ter continues  to  flow  through  said  race  ns  it  has  since  1850;  that  said 
dam,  race,  and  mills  are  all  on  the  west  half  of  said  donation,  of 
which  the  defendant  is  the  owner,  together  with  the  land  on  which 
they  are  situate,  and  all  the  water-power  and  privileges  thereunto  ap- 
pertaining, and  is  now  profitably  engaged  in  running  said  mills  by 
means  of  the  water  flowing  through  said  race;  that  said  mill  prop- 
erty, with  the  water-power  and  privilege  aforesaid,  is  worth  $12,000. 
bnt  if  said  dnm  is  removed,  and  the  water  diverted  therefrom,  it  will 
be  of  little  value,  and  the  defendant  will  be  damaged  thereby  not  less 
than  $10,000. 

The  answer  then  avers:  (1)  That  the  United  States  surveys  were 
extended  over  these  lands  in  18.)2,  including  the  usual  subdivisions; 
that  tbe  alleged  listing  and  locating  of  said  lands  is  illegal  and  void, 
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\>eoaa8e  the  samo  was  not  made  according  to  the  legal  suhdiviaions, 
and  hecause  the  same  and  each  parcel  thereof  is  located  ia  legal  sab- 
divisions,  the  greater  part  whereof  is  not  wet  and  unfit  for  cultimtion, 
and  are  therefore  reserved  to  the  United  States  by  the  act  of  March 
12,  1860,  and  are  now  a  part  of  the  public  domain.  (2)  That  al- 
though the  said  lands  were  suiveyed  in  1852,  and  there  was  a  reg- 
ular session  of  the  legislature  of  Oregon  held  in  1862,  and  biennially 
ever  since,  the  aheged  selection  of  said  lands  was  not  made  until 
November,  1871,  and  therefore  the  act  of  March  12,  1860,  does  not 
apply  to  them ;  and  that  no  selection  of  said  lands  has  been  approved 
by  the  commissioner  of  the  general  land-office,  nor  has  any  patent 
been  issued  for  the  same  to  the  state.  (3)  That  although  10  years 
have  elapsed  since  the  payment  of  20  cents  an  acre  to  the  state  for 
said  lands,  no  proof  of  any  reclamation  thereof  has  been  made,  nor 
have  said  lands  been  reclaimed,  bat  titey  are  now  in  the  same  con- 
dition, as  to  being  wet  and  uncultivatable,  that  they  were  at  the  date 
of  the  alleged  purchase  from  the  state.  (4)  That  the  plaintiffs  have 
not,  nor  never  had,  the  possession  of  said  lands,  or  any  right  thereto; 
nor  have  they  or  either  of  them  any  right,  title,  or  interest  in  or  to 
the  same.  (5)  That  after  the  defendant  heard  that  the  plaintiff 
John  F.  Miller  claimed  said  lands  as  swamp,  he  called  on  him  and 
proposed  aome  arrangement  by  which  he  could  protect  his  property 
from  injury  resulting  from  the  diversion  of  the  water  that  supplied 
bis  mills,  when  said  plaintiff  told  the  defendant,  in  substance  and 
effect,  that  such  an  arrangement  was  unnecessary,  as  the  latter  "held 
the  key  to  the  situation,"  and  that  no  water  could  or  would  be  drawn 
off  said  lands  without  his  consent,  and  that,  relying  on  said  state- 
ment, the  defendant  expended  about  $8,000  in  improving  said  prop- 
erty ;  wherefore,  plaintiffs  are  estopped,  without  the  defendant's  con- 
sent, from  reducing  the  water  above  his  dam.  (6)  That  the  defend- 
ant and  those  under  whoih  he  claims  have  been  in  the  undisturbed^ 
open,  and  notorious  possession  and  use  of  the  premises,  including  said 
water-power  and  privilege,  for  more  than  30  years,  and  that  he  has 
acquired  a  right  thereto  by  prescription.  (7)  That  prior  to  1850,  and 
the  construction  of  said  dam.  Lake  La  Biche  (Labish)  was  a  perma- 
nent body  of  water  created  by  the  expansion  of  Little  Pudding  river, 
and  said  lands  were  then  covered  with  water,  which  the  unobstructed 
channel  of  said  river  would  not  drain  off  and  make  fit  for  cultivation. 

On  the  argument  of  the  motion  to  remand,  counsel  for  the  plain- 
tiffs maintained  the  proposition  that  it  is  not  sufficient  to  give  this 
court  jurisdiction  that  it  is  asserted  in  the  answer  or  petition  for  re- 
moval that  the  case  arises  under  a  law  of  the  United  States,  or  that 
the  construction  of  one  might  become  necessary  in  the  course  of  the 
trial  of  it ;  citing  MiUingar  t.  Hartupee,  6  Wall.  258,  and  Oold  Waslting 
d'  Water  Co,  v.  Keyea,  96  U.  S.  199.  The  proposition  is  not  denied, 
and  the  authorities  support  it.  But  this  is  quite  a  different  case  from 
either  of  those. 
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In  the  latter  case  Mr.  Justice  Waite  says : 

"Xothing  was  stated  (in  the  complaint)  from  wliicli  it  could  in  auy  manner 
lie  inferred  that  the  defendants  sought  to  justify  the  acts  complained  o£  by  any 
such  authority,  (the  constitution  or  laws  of  the  United  States.)" 

The  petition  for  removal  was  the  only  pleading  on  the  part  of  the 
company,  and  that  stated  its  ownership^  derived  from  the  United  States, 
of  certain  mining  land  that  only  couid  be  worked  by  the  hydraulic 
process,  which  required  the  nse  of  Bear  river  f^nd  its  tributaries,  andf 
asserted  that  it  acquired  the  right  to  so  use  the  river  under  certain 
specified  acts  of  congress,  the  construction  of  which  were  necessarily 
involved  in  the  determination  of  the  case,  without,  as  the  chief  justice 
says,  stating  any  facts  to  show  the  right  it  claims,  or  "to  enable  the 
court  to  see  whether  it  necessarily  depends  upon  the  construction  of 
the  statutes;"  to  which  he  adds: 

"The  immunities  of  the  statutes  are.  in  effect, ■conclusions  of  lawfrom  the 
existence  of  p;u'ticular  facts.  Protection  is  not  afforded  to  ull  under  all  cir- 
cumstances. In  pleading  the  statute,  therefore,  the  facts  must  be  stated  which 
call  it  into  operation.  The  averment  that  it  is  in  operation  will  not  be  enough; 
for  that  is  tlie  precise  question  tlie  court  is  called  upon  to  determine." 

The  former  case  was  a  writ  of  errer  to  a  state  court  under  section 
25  of  the  old  judiciary  act,  and  the  question  was  whether  a  right 
claimed  by  the  plaintiff  in  error,  and  which  was  decided  against  him 
in  the  court  below,  was  derived  from  "an  authority  exercised  under 
the  United  States,"  to- wit,  an  order  of  the  United  States  district 
court.  But  it  plainly  appearing  to  the  court  that  the  order  in  ques- 
tion gave  no  such  right,  the  writ  was  summarily  dismissed,  the  chief 
Justice  saying,  as  he  did  so:  "Something  more  than  a  bare  assertion 
of  such  authority  seems  essential  to  the  jurisdiction  of  this  court." 

But  in  this  case  there  is  a  distinct  assertion  in  the  complaint  that 
the  lands  in  question  are  swamp  and  overflowed,  and  that  they  were 
so  on  March  12,  1860.  and  that  as  such  were  still  within  the  purview 
and  operation  of  that  act  in  November,  1871,  and  liable  to  be  selected 
by  the  state  as  the  grantee  thereof,  and  that  they  were  so  selected, 
and  passed  as  such  from  the  latter  to  the  plaintiffs  by  purchase  in 
1872,  all  of  which  statements  are  denied  and  controve^ed  by  the  an- 
swer of  the  defendant.  Admitting  all  this,  counsel  for  the  plaintiffs 
contends  that  "the  matter  in  dispute"  is  the  right  of  the  defendant  to 
maintain  this  dam  as  against  the  plaintiffs,  and  that  such  dispute 
does  not  arise  under  an  act  of  congress,  and  its  determination  only 
iuTolves  the  question  of  whether  or  not  the  dam  is  a  nuisance. 

Section  2  of  the  act  of  1875  (18  St.  470)  gives  the  right  to  remove 
from  a  state  court  to  this  court  any  suit  "arising  under  the  constitu- 
tion or  laws  of  the  United  States,"  where  "the  matter  in  dispute"  ex- 
ceeds the  sum  or  value  of  $500.  "The  matter  in  dispute"  may  be  real 
or  personal  property,  or  damages  for  an  injury  to  either,  or  to  the  per- 
son ;  but  in  any  case  it  must  exceed  $500  in  amount  or  value.  This  is 
the  money  element  of  the  j urisdiction ;  and  the  other  is,  that  the  suit  in 
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which  this  "dispute"  is  to  be  deterrainei  must  arise  under  a  law  of 
the  United  States.  The  value  of  "the  matter  in  dispute,"  and  not  its 
nature,  is  to  be  con8idei:pd.  But  if  the  suit  brought  for  the  determi- 
nation of  this  "dispute"  necessarily  involves  the  construction  or  ap- 
plication of  an  act  of  congress,  then  auch  suit  arises  under  such  act. 
As  was  said  by  this  court  in  Iliigkes  v.  Northern  Pacific  liy,  Co.  y 
Sawy,  319;  S.  C.  18  Fed.  Rep.  1*06: 

"A  cuntrovenv  which  tui-ns  uimil  the  existence,  efTect.  or  opemfion  of  an 
iict  of  coiigreMs,  ui-ises  under  siicli  act,  anil  a  suit  brou^it  to  determine  llie 
sitiiie  is  a  case  ai-istiig  under  such  act,  wilhin  the  menning  of  tlie  Btatute. " 

An  action  may  bo  brought  to  recover  the  possession  of  a  tract  of 
land.  "The  matter  in  dispute"  in  such  action  is  the  right  to  the  land, 
or  the  possession  thereof.  Bat  that  may  depend  on  the  legality  or 
effect  of  a  prior  sale  of  the  premises  for  delinquent  taxes  under  an 
act  of  congress.  In  sadh  ease  the  action  or  controversy,  without  ref- 
erence to  the  nature  of  the  thing  in  dispute,  arises  under  such  act, 
whether  invoked  by  the  plaintiff  or  defendant,  and  is  within  the  juriii- 
diction  of  the  national' coui-ts.  Nor  is  it  material  that  other  ques- 
tions, in  nowise  depending  upon  the  laws  of  the  United  States,  are 
involved  in  the  determination  of  the  case.  As  was  said  by  Mr.  Jus- 
tice Harlan  in  Railroad  Co.  v.  M'tMslsaippi,  102  U.  S.  141: 

"It  is  not  sufficient  to  exclude  tlte  judicial  power  of  the  United  States  from 
a  ptu'ticulnr  cuae,  tliat  it  involves  questions  which  do  not  iit  iUl  depend  on  tlie 
constitution  ur  laws  of  the  United  Stutes;  but  wUini  a  qiiestfon  to  which  tliu 
judicial  power  oi  the  Union  Is  extendeil  by  tlie  ronstitution  forms  an  ingre- 
dient of  the  orl^nal  cause,  It  is  within  the  power  of  congress  to  giv«  the  cir- 
cuit courts  jurisdiction  of  that  cause,  altltougit  otiier  questions  of  fact  or  of 
hiw  may  he  involved  in  it." 

Admitting,  then,  all  that  the  plaintiffs  claim  in  the  argument, — as 
that  the  defendant  cannot  take  advantage  in  this  suit  of  any  failure 

on  the  part  of  the  plaintiffs  to  reclaim  these  lands  of  pay  the  remain- 
der of  the  purchase  price,  on  the  ground  that  they  are  conditions  sub- 
sequent to  the  grant  or  sale  to  the  plaintiffs,  for  a  breach  of  which  no 
one  can  complain  bnt  the  state;  and  that  the  question  of  whether  the 
dam  is  a  ntrtsance  to  these  lands,  or  whether  the  plaintiffs  are  es- 
topped to  complain  thereof,  or  whether  defendant  has  acquired  a  right 
to  flow  these  lauds  by  prescription,  are  questions  thjit  do  not  arist- 
under  any  act  of  congress, — still  the  plaintiffs'  case,  on  their  own  show- 
ing, arises  under  the  act  of  congress  of  March  12,  ISoO.  They  make 
no  claim  to  any  right,  title,  or  interest  in  these  lands  except  under 
this  act,  and  in  effect  admit  they  have  none  other.  Now,  if  the  facts 
do  not  bring  them  within  the  purview  or  operation  of  the  act, — as,  if 
the  lands  are  not  swamp  or  overflowed  within  the  meaning  of  the  same, 
because  the  greater  part  thereof  are  not  "wet  and  unfit  for  cultivation," 
or  the  right  of  the  state  thereto  was  lost  by  lapse  of  time  long  before 
the  passage  of  the  act  of  October  26,  ls70,  because  the  selection 
thereof  was  not  made  withiu  two  ycai*s  from  the  adjournment  of  the 
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session  of  the  lepjislatttre  next  after  tbe  passage  of  the  act  of  March 
lUf  1860,  as  alleged  in  the  defendant's  answer,-— then  they  are  mere 
strangers  to  the  premises,  and  cannot  maintain  any  suit  to  abate  or 
enjoin  a  private  uaisanoe  thereto  or  thereon. 

So  far,  at  least,  then,  this  is  a  suit  arising  under  a  law  of  the  United 
States,  and  removable  to  this  court,  under  the  lirst  clause  of  uection 
2  of  tbe  act  of  March  3,  1875. 

The  motion  to  remand  is  therefore  denied. 


CoHSTnTrnoKAT.  L\w— Act  op  Makch  3, 1976,  (18  8t.  470)— 8dit  AOAnnrr  Btatb. 
The  Atatolc  of  1H75  makes  tbe  JuriMllctlon  of  t)i«  clrcdit  cnurie,  bo  far  as  it 
d«peDd»  upon  tbe  oature  of  the  questions  involved,  co-extensive  with  the  judi- 
cint  power  created  by  the  constittuioo,  and  therefore  include  all  suits  In  law 
or  equity  which  involve  a  federal  question.  But  tliere  can  be  ao  salt  ualeM 
there  in  a  defcuilimt  cat»(hlc  to  be  sued.  States,  witliout  their  coatinuing  aS' 
sent,  are  inciipalde  of  huln^  brought  before  courts  or  defendants. 

2.  S.4MF.— CiTiZKN  SlMNo  His  Own  State. 

The  ccinstitHlion.  hj  implication,  even  bi-fore  its  eleventh  amendment,  did 
not  in^iudu  wtihtn  the  Judicial  power  a  suit  by  a  i-itizen  aguinst  his  own  state. 
Tills  exumption  was  enjoyed  by  each  slate  before  that  time,  and  is  bnscd  upon 
the  ji^neral  sense  and  (tcnoral  practice  of  mnnkind 

3.  Same — Comfblling  Htatb  to  Fat  Its  Oblioatiowi, 

Good  public  n.-a8ons.  fonnded  on  thedistribatiou  of  powers  in  congtltatinnal 
governments,  make  the  power  to  compel  states  to  pay  tlivir  money  obligations 
political  and  nut  Judicial.  ' 

At  Law.    On  exception  to  jurisdiction. 

This  suit  was  an  action  at  law  against  tbe  siaie  of  Louisiana  by  a 
citizen  of  said  at  ite  for  the  recovery  of  the  amount  of  certain  coupons 
held  by  him  representing  the  interest  upon  the  "consolidafed  bonds" 
of  said  state,  which  fell  due  January  1,  1880.  The  bonds  were  au- 
thorized by  an  act  of  the  legislature  passed  in  1 874,  which  provided  a 
continuing  annual  tax  levy  to  meet  the  interest  upon  s;iid  bonds  and 
a  continuing  annual  appropriation  thereof  to  its  payment,  and  de- 
clared each  proviaion  of  the  act  to  be  a  contract  between  the  state 
and  every  holder  of  the  bonds  issued  under  it.  An  amendment  to  the 
constitution  of  the  state  was  adopted  the  same  year,  v.hich  is  as  fol- 
lows : 

"Xo.  I.  The  i.'*3neof  consolidateil  l)onds.autliori;:ed  by  the  generjil  iissi  tnbly 
of  thn  stjite,  at  its  regubir  ao-iiRion  in  the  yeiir  1874,  is  licieby  declai-ed  to  i-rc- 
•Men  valid  contract  helween  the  state  and  each  and  every  iiolder  of  said  bonns, 
which  the  state  shall  by  no  means  and  in  nowise  inipiiir.  Tlie  said  bonds 
sliuU  be  a  vnlid  obligation  of  the  state  in  favor  ot  any  holder  thereof,  aiid  no 
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court  sliall  enjoin  the  payment  of  the  principal  or  interest  thereof,  or  the  levy 
and  collection  of  tlte  tax  therefor.  To  secure  such  levy,  cotiection.  and  pay- 
ment the  jiidici^  power  shall  be  exercised  when  necessary.  The  tax  required 
for  the  payment  of  the  principal  and  interest  of  said  bonds  shall  be  assessed 
and  collected  each  and  eveiy  year  nntll  said  bonds  shall  be  paid  .principal  and 
interest,  and  the  proceeds  shall  be  paid  By  the  treasurer  of  the  state  to  the 
holdei-s  of  said  bonds  as  the  princip^  and  interest  shall  fall  due.  and  no  f  ur^ 
ther  legislation  or  appropriation  shall  be  requisite  for  the  said  assessment  and 
collection,  and  for  sucli  payment  from  the  treasury." 

By  the  new  constitution  adopted  in  1879  it  was  ordained  "that  the 
coupon  of  said  consolidated  bonds  fallingduetbe  iirst  of  January,  1880, 
be,  and  the  same  is  hereby,  remitted,  and  any  interoBt  taxes  collected  to 
meet  said  coupon  are  hereby  transferred  to  defray  the  expenses  of  the 
Btate  government."  And  by  article  257  said  constitution  also  pre- 
scribed that  "the  constitution  of  this  state  adopted  in  ISGS,  and  all 
amendments  thereto,  is  declared  to  be  superseded  by  this  constitution." 
The  plaintiff  alleged  that  by  said  provisions  of  said  constitution  the 
state  claimed  to  be  relieved  of  the  obligation  of  her  contract  to  pay 
the  coupons  held  by  him,  and  refused  such  payment.  He  also  al- 
leged that  said  provisions  of  tlte  constitution  of  1879  impaired  the 
validity  of  said  contract,  in  violation  of  article  1  of  section  10  of  the 
constitution  of  the  United  States. 

The  state  appeared  and  filed  an  exception  to  the  jnrisdiotion  of  the 
court,  ratione  persona;  that  the  state  could  not  be  sued  without  her 
permission ;  that  the  constitution  and  laws  do  not  give  the  court  ju- 
risdiction of  a  suit  against  the  stajte ;  and  she  declined  the  jarisdic- 
tiou. 

J.  D,  Bouse  and  Wm.  Grant,  for  plaintiff. 
M.  J.  Cunningltamf  Atty.  Gen.,  for  the  State. 


May  it  please  Your  Honor: 

The  attorney  genenil  having  waived  the  opening  of  this  discussion,  I  am 
compelled  to  anticipate  his  argument. 

The  action  is  brouglit  by  a  citizen  of  the  state  of  Louisiana  against  tiie 
state  of  Louisiana.  The  exception  is  to  tlie  jurisdiction  of  tlie  court  to  enter- 
tain such  an  action,  beaiuse  tlie  state  of  Louisiana  is  a  sovereign  and  luis  not 
consented  to  be  sued  in  this  court,  and  declines  to  submit  lierself  to  its  juris- 
diction. The  first  question  arising  is,  how  far  is  the  slate  of  Ix>nisiana  sov- 
ereign? In  some  resjKcts  she  possesses  the  elements  of  sovereignty;  in  many 
others  she  has  been  deprived  of  them  with  her  consent,  or,  rather,  as  slie  is 
not  one  of  the  13  original  states,  she  has  never  enjoyed  them.  Tlie  original 
13  colonies  surrendered  a  portion  of  the  sovereignty  which  they  posseasetl  as 
independent  states  wlien  they  entered  into  the  Union  under  the  constitution. 
•  *  *  What  sovereignty  remained  in  the  state  of  Ix>uisiana  when  she  be- 
came one  of  the  United  Slates  under  the  constitutiony  She  has  no  power  to 
make  tr^ies  with  foreign  nations;  she  cannot  issue  letters  of  uiarqne;  she 
cannot  enter  into  an  alliance  with  a  foreign  state:  she  cannot  pass  any  laws 
regulating  or  imposing  duties  upon  imports;  and  there  are  various  matters  In 
which  slie  does  not  possess  the  power  of  sovereign  states.  When  the  states 
entered  into  tlie  Union,  which  some  have  seen  fit  to  term  a  compact,  and 
others  properly  denominate  a  nation,  they  surrendered  to  the*  nation  which 
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they  created,  (or,  properly  speaking,  wliich  the  people  of  the  stjiles  created,) 
jurisdiction  over  those  matters  proper  for  the  natioo  to  have  control  of,  rather 
than  to  be  left  to  the  individual  constituents  of  that  nation.  By  the  adoption 
of  the  federal  constitution  they  surrendered  to  the  United  States  a  certain  d&< 
gree  of  power  to  be  exerted  through  its  judiciary. 

Section  2  of  article  3  of  the  constitution  of  the  United  States  provides 
"that  the  judicial  power  shall  extend  to  all  cases  in  law  and  equity  arising 
under  this  constitution,  the  laws  of  the  United  States,  and  treaties  made, 
or  which  shall  be  made,  under  their  authority;  to  all  cases  affecting  embassa- 
dors, other  public  ministers,  and  consuls;  to  aJl  cases  of  admiralty  and  mari- 
time jurisdiction;  to  controversies  to  which  the  United  States  shall  bea  party; 
to  controversies  between  two  or  more  states;  between  a  state  and  citizens  of 
another  state;  between  citizens  of  different  states;  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states;  and  between  a 
state,  or  the  citizens  thereof,  and  foreign  states,  citizens,  or  subjects."  Thus 
was  the  judicial  power  extended  by  the  very  letter  of  the  constitution  to  con- 
troversies to  which  a  state  is  a  party.  It  was  a  necessity  of  the  government 
which  they  formed  that  such  a  power  should  be  vested,  and  esp0cially  was  it  a 
necessity  that  the  power  should  be  vested  in  cases  which  might  arise  under 
the  constitution  or  laws  of  the  United  States. 

In  the  case  of  Oaborw  t.  Bank,  9  Wheat.  788,  Chief  Justiee  Marshall 
says  tliat  "this  clause  of  the  constitution  enables  the  judicial  department  to 
receive  jurisdiction  to  thefullestextent^of  theconstitutlon,laws»and  treaties 
of  the  United  States,  when  any  question  respecting  them  shall  assume  such  a 
form  tliat  the  judicial  power  is  capable  of  acting  on  it."  And  a^ain  he  ^ys 
that  '^all  governments  which  are  not  extremely  defective  in  their  organiza- 
tion must  possess  in  themselves  the  power  of  expounding  as  well  as  enforc- 
ing thcdr  own  laws." 

So,  also,  Webster  In  his  second  speech  on  Foote'a  .resolution  said:  "The 
peoide  have  wisely  provided  in  the  constitution  itself  a  premier,  suitable  mode 
arid  trifonnal  for  settling  questions  of  constitutional  law,  TtMse  are  in  the 
constitution  grants  of  power  to  congrew,  and  restrictions  on'  these  powers. 
There  are  also  prohibitions  on  the  states.  Some  authority  must,  therefore, 
necessarily  exist,  having  the  ultimate  jurisdi<^on  to  fix  and  ascertain  the  in- 
terpretation of  these  grimtB,  restrictions,  and  prohibitions.  The  constitution 
has  Itself  pointed  out,  oidalned,  and  established  that  autliority.  How  has  it 
accomplished  this  gmU;  and  essential  end?  By  declaring,  air,  that  the  con- 
stitution, and  the  laws  of  the  United  States  made  in  pursuance  thereof,  shall 
be  the  supreme  law  of  the  land,  anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwitltstanding.  This,  sir,  was  tlie  first  great  step. 
By  this  the  supremacy  of  the'constltution  end  laws  of  the  United  States  is 
declared.  The  people  so  will  it.  Ko  state  law  is  to  be  valid  which  comes  in 
conflict  with  the  constitution  or  any  law  of  the  United  States  passed  in  pur- 
suance of  it.  Bnt  who  shall  decide  this  question  of  interference?  To  whom 
lies  the  last  appeal?  This,  sir,  the  constitution  itself  decide  also  by  declar- 
ing that  the  judicial  power  shall  extend  to  all  cases  arising  under  the  consti- 
tution and  laws  of  the  Unitetl  States.  These  two  provisions  cover  the  whole 
ground.  They  are  in  truth  the  kev-stone  of  the  arch.  With  these  it  is  a  gov- 
ernment; without  them  it  is  a  confederation."  3  Webst.  Works,  334.  Again 
he  said  in  his  great  argument  before  the  senate  of  the  United  States,  on  the 
question  whether  the  constitution  was  a  compact  between  the  sovereign  states; 
"And  in  regard,  sir,  to  the  judiciary,  tlie  constitution  is  still  more  express  and 
emphatic.  It  declares  that  the  judicial  power  shall  extend  to  all  cases  in  law 
or  equity  arising  under  the  constitution,  laws  of  the  United  States,  and  trea- 
ties, that  there  shall  be  one  supreme  court,  and  that  this  supreme  court  shall 
have  appellate  jurisdiction  of  all  these  cases,  subject  to  such  exceptions  as 
congress  may  make.   It  is  impossible  to  escape  from  the  generality  of  these 
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words.'  If  a^jasp  arises  tinder  the  constitution,  that  is,  if  a  case  arises  depH-.i- 
ing  on  the  construction  of  the  constitution,  the  judicial  pow'er  of  the  Uaitel 
States  extends  to  it.  It  reaches  the  case,  the  question;  it  attaches  the  pow^r 
of  tlie  national  judicature  to  the  case  itself  in  whatever  court  it  may  arise 
exist,  and  in  this  ciue  tlie  supreme  court  has  appellate  jurisdiction  over  sH 
courts  whatever.  No  language  could  provide  with  more  effect  and  pr«xsi"!i 
than  is  here  done  for  subjecting  constitutional  questions  to  the  ultimate  <lf- 
ci.sion  of  the  supreme  court.  And,  sir,  this  is  exactly  what  the  conventiuB 
found  it  necessary  to  provide  for,  and  intended  to  provide  for." 

In  tlie  case  of  Jfayor  v.  Cooper,  6  Wall.  253,  the  supreme  court  say:  "It  is 
the  riglit  and  duty  of  the  natioD'al  government  to  have  its  constituticHi  aad 
l.iws  interpreted  and  upplietl  by  its  own  judicial  tribunals.  In  cases  arising 
under  them,  properly  brought  before  them ,  this  court  is  the  Gnal  arbiter.  Th« 
decisions  of  the  courts  of  the  United  States,  within  their  sphere  of  action,  are 
as  conclusive  as  the  laws  of  congress  made  in  pursuance  of  the  constitutioi). 
This  is  essential  to  the  peace  of  the  nation,  and  to  the  vigor  and  efficiency  o; 
tlie  government.  A  different  principle  would  lead  to  the  most  mischierous 
consequences.  The  courts  of  the  several  states  might  determine  the  same 
questions  In  ditFerent  ways.   There  would  be  no  uniformity  of  decisiOTS." 

So,  in  the  case  of  Cohens  v.  Virginia,  6  Wheiit.  264,  Cliief  Justice  Mabuujx 
fleclares  that  "this  jurisdiction  is  dependent  upon  the  uit)ject-ai^ter,  and 
where  a  case  arises  under  the  constitution  and  taws  of  the  United  States,  tbe 
judicial  power  extends  to  it,  whoever,may  be  the  iKirties." 

Now,  let  us  see,  if  your  honor  please,  whether  there  is  any  reason  for  ex- 
empting ft  state  from  tlie  operation  of  the  judicial  poorer  of  the  United  StUe». 
when  a  case  presents  a  question  arising  under  the  constitution  or  laws  of  tbe 
United  iSbites.  Jty  entering  into  the  nation,  under  the  constitution  <tf  the 
United  States,  the  several  states  submitted  tbemselvea  in  many  named  cases 
to  its  judicial  power.  A  state  may  be  sneil  by  anotlier  state;  and  a  state  may 
sue,  even  now,  a  citizen  of  another  state  in  the  courts  of  the  United  Stalvs: 
and,  before  the  constitution  was  amended,  a  state  might  be  sued  by  the  citi- 
zen of  another  sbite,  or  by  an  alien. 

Chisltolm  V.  Georgia  was  a  suit  brought  by  a  citisen  of  South  Carolina 
agiiinst  the  stiite  of  Georgia,  under  the  provision  of  tbe  constitution  of  tbe 
Unite^l  States  which  declares  that  the  judicial  power  of  tlw  United  States 
shall  extend  to  all  controversies  between  states  and  the  citizens  of  <^er 
states.  It  w;is  there  contended  that  that  provision  of  the  6onstitution  au- 
thorized a  state  to  sue  a  citizen  of  anotlier  state  in  the  federal  courts,  but  did 
not  authorize  a  st-ate  to  be  sued.  In  deciding  the  case,  Chief  Justice  Jat 
said:  "The  question  now  before  us  renders  it  necessary  to  pay  particular  at- 
tention to  the  second  section,  which  extends  the  judicial  power  to  *  controver- 
sies between  a  state  and  citizens  of  another  state.'  It  is  contended  that  thw 
ought  to  be  construed  to  reach  none  of  these  cotitrovereies  excepting  th(Me  in 
which  a  state  m:iy  be  plaintiff.  The  ordinary  rules  for  construction  will  eas- 
ily decide  whether  these  words  are  to  be  understood  in  that  limited  sense. 
Tliis  extension  of  the  power  is  remedial,  because  it  is  to  settle  controversies. 
It  is,  therefore,  to  be  construed  liberally.  It  is  politic,  wise,  and  good  that 
not  only  the  controversies  in  which  a  state  is  plaintiff,  but  also  those  in  which 
a  state  is  defendant,  should  be  settled.  Both  cases,  therefore,  are  within  the 
reason  of  the  remedy,  and  ought  to  be  so  adjudgeil,  unless  the  obvious,  plain, 
and  literal  sense  of  the  w^ords  forbid  it.  If  we  attend  to  the  words,  we  And 
them  to  be  express,  positive,  free  from  auibiguicy,  ajid  without  room  for  sucii 
inipliwi  expressions.  The  judicial  power  of  the  United  States  shall  extend  lo 
cnntrovei-aies  between  a  state  and  citizens  of  another  stiite.  If  the  constitu- 
tion really  meant  to  extend  these  powers  only  to  those  controversies  in  which 
a  state  might  be  plaintiff,  to  the  eKclusion  of  those  in  which  citizens  had  i|e- 
niands  agmnst  a  state,  it  is  inconceivable  that  it  sliould  have  attempted  to 
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convey  that  meAniiig  in  words  not  only  so  incompetent,  but  also  repwx"  >"t 
tu  it.  If  it  meant  to  exclude  a  certain  cladA  of  these  contruvf^rnies,  why  wert) 
they  not  expressly  excepted?  On  the  contrary,  not  even  an  intiiniition  of 
such  InteDtion  appuara  in  any  part  of  the  constitution.  It  caimot  be  pre- 
tended that  where  citizens  urge  and  insist  upon  deuiaiids  against  a  sUite, 
which  the  state  refuses  to  admit  and  comply  with,  that  there  is  no  contro- 
versy between  them.  Then  it  clearly  falls,  not  only  within  the  spirit,  but  the 
very  words,  of  the  constitution.  What  is  it  to  the  cause  of  justice,  and  liow 
ciin  it  affect  the  definition  of  the  word  '  controversy,'  whether  the  demands 
which  cause  ttib  dispute  ai'e  made  by  a  state  against  citizens  of  another  state, 
or  by  the  latter  against  the  former?  AVhen  power  is  thus  extonded  to  a  con- 
troversy, it  necessarily,  as  to  all  judicial  purposes,  is  also  extended  to  those 
l>etween  whom  it  subsists.  The  exception  contended  for  would  contradict 
and  do  violence  to  the  great  and  leading  principles  of  a  free  and  6qual  na- 
tional government,  one  of  the  great  objects  of  which  is  to  insure  justice  to 
all, — to  the  few  against  the  many,  as  well  as  to  the  many  agiiinst  the  few. 
It  would  be  strange  indeed  tliat  the  joint  and  equal  sovereigns  of  this 
country  should,  in  tlie  very  constitution  by  which  they  proposed  to  establish 
justice,  80  far  devhite  from  the  plain  pitth  of  equality  and  impartiality  ns  to 
give  the  collective  citizens  of  one  state  a  right  of  suing  individual  citizens  of 
iiiiuther  state,  and  yet  deny  those  citizens  a  right  of  suing  them."  2  Dall. 
476. 

'Uv3  resnlt  of  that  case  led  to  the  adoption  of  the  eU<venth  amendment  to 
the  constitution.  Tliat  amendment  is  but  a  limitation  of  tiie  judicial  puwei*. 
It  declares  that  tJie  judicial  power  ghtUl  not  exterui  to  a  suit  brought  by  a 
citizen  of  another  or  a  foreign  state  agaliut  a  state  of  thU  Union,  and  divests 
HO  other  jurisdiction  under  the  constitution.  The  judicial  power  tu  entertain 
suits  between  a  state  and  citizens  of  another  stute,  provided  the  state  is  plain- 
(iif,  still  remiiius;  and  that  power  has  been  exercised  not  unfrequently,  notably 
in  the  case  of  Peamylranta  v.  Wheelina  Bridge  Co.  18  IIow.  421.  Xu  that 
t-ase  it  was  contended  that  a  state  could  not  sue  in  the  circuit  court  of  the 
irnited  States  a  citizen  of  another  state,  but  it  was  held  that  the  power  to 
entertain  jurisdiction  of  a  controversy  between  a  state  and  a  eltizeii  of  another 
state  was  expivssly  granted  in  the  constitution  of  the  Unit|ed  States;  that  the 
eleventh  amendntciit  only  took  awny  jurisdiction  of  suits  againut  a  state  when 
brought  by  a  citizen  of  another  state  or  of  a  foreign  state,  leaving  the  juris- 
diction in  all  other  cases  unimpaired. 

Jiy  entering  the  Union  under  the  constitu^on  the  states  submitted  thera- 
st-lves  to  the  judicial  power  of  the  United  States  in  all  cases  contemplated  by 
tiiat  constitution,  and  this  proposition  has  been  recently  alfirmed  i>y  tlie  su- 
preme court  in  the  aise  of  New  Hampshire  v.  Louisiana,  108  U.  S.  90;  S. 
(J.  2  Sup.  Ct.  U*'p.  176.  So,  too,  in  the  case  of  lihode  Inland  v.  Miuisachuselts, 
12  I'et  720,thecourt  say  that  "the  states  waived  their  exemption  from  judicial 
power  as  sovereigns  by  inherent  right,  by  their  own  gi'ant  of  its  exercise  over 
thfoiselves." 

It  appearing,  then,  that  the  states  are  not  sovereign;  that  they  have  con- 
sented in  certain  inattei'S  to  submit  their  controversies  to  tlie  jurisdiction  of 
the  courts  of  the  United  States, — is  this  suit  one  in  which  the  state  of  I^Duisi- 
ana  has  submitted  lierseif  to  the  jurisdiction  of  the  courts  of  the  United  States? 
The  case  preseuttid,  if  your  honor  please,  is  tliat  of  a  citizen  of  the  state  suing 
the  state  of  Louiaiana,  alleging  that  lie  is  the  owner  of  certain  coupons  issued 
by  tlie  state  of  Louisiana,  by  wliich  she  contracted  to  pay  him  interest  on  cer- 
tain obligations  of  the  state,  and  he  avei-s  that  the  state  of  Louisiana  has  re- 
pudiated that  contract;  that  she  has  forbidden  her  officers  to  execute  it;  that 
she  has  diverted  'lie  money  which  was  collected  for  his  payment  to  otlier  uses, 
lie  avers  that  the  action  of  tlie  state  of  Louisiana  impairs  the  contract  which 
the  state  had  made  with  liim.   The  constitution  of  the  United  States  dechu'es 
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that  no  state  ali:ill  impair  the  obligation  of  a  contract.  He  therefore  apppuH 
to  this  court  for  h  vindication  of  iiis  constitutional  right,  and  the  enforcement 
of  his  conatitutional  guiiranty  that  the  contract  entei-ed  into  with  him  by  the 
state  shall  not  be  impaired  by  herself.  It  presents  a  question  arising  under 
tlie  constitution  of  tlie  United  States.  It  presents  a  question  to  which  the  Ju< 
dicial  power  of  the  Union  extends  under  the  tiurd  article  of  the  constitution. 

*  *  *  I3  this  Ciise  taken  out  of  the  category  of  cases  in  which  states  may  bo 
sued  in  the  courts  of  the  United  States,  because  it  is  not  included  among  those 
specially  designated  in  which  a  state  may  be  sued  as  a  party?  Ti;e  attorney  gen- 
eral concedes  that  the  state  could  be  sued  by  another  state.  He  concedes  that  be- 
fore the  adoption  of  the  eleventh  amendment  of  the  constitution  a  state  could 
be  sued  by  a  citizen  of  another  state,  because  the  express  language  of  the  con- 
stitution authorized  it,  mentioning  the  states  by  name.  But  that  does  not 
exclude  cases  arising  under  the  constitution  or  laws  of  the  United  States. 
The  extension  of  jurisdiction  in  particular  instances  when  a  state  is  a  party 
was  deemed  necessary  beciiuse  a  case  might  arise  between  states  and  individ- 
uals which  would  not  involve  any  question  arising  under  the  constitution  or 
laws  of  the  United  States.  But  in  all  cases  arising  under  the  constitution 
and  laws  of  the  United  States  it  was  proper  and  right — it  was  a  necessity — th;it 
the  government  of  the  United  States  should  retain  within  itself  the  power, 
through  its  own  eout  ts,  to  deteinnine  the  construction  of  that  constitution, 
and  to  enforce  its  provisions. 

The  constitution,  in  article  3,  §  1,  declares  that  the  judicial  power  shall  be 
vested  in  one  supreme  court,  and  in  such  inferior  courts  as  congress  may, 
from  time  to  time,  ordain  or  establish.  That  is  mandatory.  It  did  not  fe-ave 
it  to  the  discretion  of  congress.  For  a  long  time  this  power  was  vested  in 
the  supreme  court  alone,  but  by  the  act  of  March  3,  1875,  congress  extended 
that  jurisdiction  to  tlie  cirquit  courts  (employing  the  very  language  of  the 
constitution)  in  all  cases  arising  under  tlie  constitution  and  lawrs  of  the 
United  States,  which  are  of  a  civil  nature,  when  the  amount  of  value  in  dis- 
pute exceeds  9500. 

In  Ames  y.  Kansas^  111  TJ  S.  449.  8.  C.  4  Sup.  Ct.  Bep.  437,  the  state 
brought  a  suit  aj^inst  a  corporation  of  her  own  creation,  in  one  of  her  own 
courts.  The  defendant  having  set  up  its  acceptance  of  the  provisions  of  an 
iwj;  of  congress  by  which  It  became  a  part  of  tlie  Union  Pnciftc  Railway,  in- 
corporated by  an  act  of  congress,  sought  and  obtained  a  removal  of  the  cause 
to  tlie  circuit  court,  on  the  ground  that  the  case  presented  a  controversy  aris- 
ing under  a  law  of  the  United  States.  The  state  denied  the  jurisdiction  of 
the  circuit  court,  because  the  state  was  a  party,  and  declined  to  assent  thereto,' 
and  moved  to  remand  the  cause  to  the  state  court  whence  removed.  Tlie 
motion  was  refused,  and  the  supreme  court  affirmed  the  circuit  court  In  main- 
taining jurisdiction.  The  court  reviewed  all  previous  decisions  upon  the 
snbjedt  of  jurisdiction  in  cases  where  a  state  was  a  party,  and,  applying  the 
principles  of  such  decisions  to  the  act  of  March  3,  1875,  the  court  held  that, 
as  to  cases  arising  under  the  constitution  or  laws  of  the  United  States, 'the 
language  of  the  iwt  of  1875  "Is  identical  with  that  of  the  constitution,  and 
the  evident  purpose  of  congress  was  to  make  the  original  jurisdiction  of  the 
circuit  conrte  co-extensive  with  the  judicial  power  In  all  cases  where  the  su- 
preme court  had  not  already  been  invested  by  law  with  exclusive  cc^nlzance. 

*  *  *  The  judicial  power  of  the  United  States  extends  to  all  cases  arising 
under  the  constitution  and  laws,  and  the  act  of  1875  commits  that  power  to 
the  circuit  courts." 

The  same  question  as  to  the  extent  of  tHe  judicial  power,  and  whether  it 
includes  ciises  to  which  a  state  is  a  pJirty,  when  the  case  arises  under  thecon- 
Btitution  or  laws  of  the  United  States,  was  fully  considered  by  the  supreme 
court  as  long  ago  as  1821,  in  Coheiis  v.  Virginia.  Chief  Justice  Marshai-i, 
then  said:  "It  may  be  true  tliat  tlie  piirtiality  of  the  state  tribunals,  in  onli- 
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nary  controversies  between  a  state  and  its  citizens,  was  hot  apprehended,  and 
therefore  the  judicial  power  of  the  Union  wiis  not  extended  to  such  cases;  but 
this  was  not  tlie'sole  nor  the  greatest  object  for  which  this  department  was 
created.  A  more  important,  a  much  more  interesting,  object  was  the  preser- 
vation of  tlie  constitution  and  laws  of  the  United  States,  so  far  !is  they  can 
be  preserved  by  judicial  authority;  and  therefore  the  jurisdiction  of  the  courts 
of  the  Union  was  expressly  extended  to  all  cases  arising  under  the  constitu- 
tion and  those  1:»W3.  If  the  constitution  or  laws  may  be  violated  by  proceed- 
ings instituted  by  a  state  against  its  own  citizens,  and  if  that  violation  may 
be  Bueh  as  essentially  to  affect  the  constitution  and  the  laws,  such  as  to  ai:- 
rest  the  progress  of  government  in  its  constitutional  course,  why  should  their 
cases  be  excepted  from  that  provision  which  expressly  extends  the  judicial 
power  of  the  Union  to  all  cases  arising  under  the  constitution  and  laws. 
After  bestowing  on  this  subject  the  most  attentive  considenition.  the  court 
can  perceive  no  reason,  founded  on  the  character  of  the  parties,  for  intro- 
ducing an  exception  which  the  constitution  has  not  made,  and  we  think  the 
judicial  power,  as  originally  given,  extends  to  all  cases  arising  under  the  con- 
stitution or  a  law  of  the  United  States,  whoever  may  be  the  parties." 

In  deciding  Ames  v.  Kansas,  the  chief  justieof  quoted  and  reafllrmed  this' 
case.  No  amount  of  argument  on  my  part  could  add  anything  to  what  was 
there  said  by  Cliief  Justice  Marshall.  Under  the  .provisions  of  the  consti- 
tution which  extends  the  judicial  power  to  all  cases  arising  under  the  con- 
stitution and  laws  of  the  United  States,  the  plaintiff  has  brought  hiscase,  and 
the  jurisdiction  of  this  court  is  demonstrated,  and  the  state  has  no  such 
sovereignty  as  will  exclude  this  court  from  taking  jurisdiction.  When  she  be- 
came a  member  of  the  Union,  she  became  a  member  subject  to  the  judicial  power 
of  the  United  States,  In  the  cases  provided  for  in  the  constitution.  Dodge  v. 
Woolsey,  18  How.  351  et  aeq.;  Cohen  v.  Virginia,  6  Wheat.  878 ;  Ames  v.  Kan- 
sas, 111  U.  S.  449;  S.  C  4  Sup.  Ct.  Rep.  4:37;  Harvey  y.  Com.  20  Fed.  Kep. 
411,  and  note,  417.  But,  if  the  com-t  please,  we  need  not  rest  our  c;ise  upon 
the  consent  contained  in  the  constitution  itself.  Tlie  stiite  of  Louisiana  has 
herself  most  emphatically  submitted  herself  to  the  judicial  power  for  the  en- 
forcement of  the  very  contract  which  the  plaintiff  here  seeks  to  enforce.  The 
consolidated  bonds  to  which  the  coupons  are  annexed,  upon  which  the  plain- 
tiff sues,  were  issued  under  act  Ko.  3  of  the  legislature  of  1874.  Section  11 
of  tiiat  act  provides  "that  each  provision  of  this  act  shall  be,  and  is  hei  eby 
declared  to  be,  a  eontract  between  the  state  of  Lonisiana  and  each  and  every 
holder  of  the  bonds  issued  under  thisact."  At  the  same  time,  an  amendment 
to  the  constitution  of  the  state  of  Louisiana  was  proposed,  which  was  subse- 
quently adopted,  and  which  provides  as  follows:  "The  issue  of  consoHdat»l 
bonds,  authorized  by  the  general  assembly  of  the  state,  at  its  regular  session 
In  the  year  1874,  is  hereby  declared  to  create  a  valid  contract  between  the  state 
and  each  and  every  holder  of  said  bonds,  which  the  state  shall  by  no  means 
,  and  in  nowise  impair.  The  said  bonds  shall  be  a  valid  obligation  of  (lie  state 
in  favor  of  any  holder  thereof,  and  no  court  shall  enjoin  the  payment  of  the 
principal  or  interest  thereof,  or  the  levy  and  collection  of  the  tax  therefor.  To 
secure  such  levy,  collection,  and  payment^  the  Judicial  power  shall  be  exer^ 
cised  when  necessary.** 

Tour  honor  will  perceive  that,  by  the  language  of  the  amendment,  the  ex- 
tension of  the  judicial  power  Is  to  enforce  the  payment  of  the  principal  and 
Interest;  not  simply  the  payment  of  the  tax,  but  the  payment  of  the  obliga- 
tion itself.  The  language  employed  is,  "and  to  secure  such  levy,  eoUection. 
and  payment."  The  words  "levy  and  collection**  apply  to  the  tax,  and  the 
word  "payment**  applies  to  the  principal  and  interest  of  tlie obligation— of  the 
bonds  themselves. 

Now,  what  is  the  judicial  power?  It  has  been  defined  by  some  high  au- 
tboriUes  to  be  the  power  of  the  judges— the  power  of  the  courts.   I  say  that 
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it  19  the  power  of  the  judges  to  hear  and  determine — to  decide — controTersIes 
between  inflividuals.  It  includes  nlsu  the  power  to  enforce  the  mandates  or 
4lecree:i  of  t)ie  courts,  ^ow,  to  what  judiciHl  power  has  the  state  of  Louisiana 
submitted  herself  by  this  amendment  to  the  constitution?  PiUpably  and 
plainly,  first  to  her  own  judicial  power— to  the  power  of  her  own  courts.  Tlie 
woi'ds  "judicial  power"  evidently  refer  to  linr  owu  courts;  but  it  includes 
iLiura  than  her  own  courts.  It  submits  the  state  of  Ivouisiana  to  the  judicial 
)H)wer  of  all  courts  capable  of  talcing  jurisdiction  ratione  materia.  A  [uirty 
may  go  into  the  federal  court  to  enforce  any  right  which  he  may  enfoi-ce  in  a 
statu  cuiti't. ,  When  a  state  submits  itself  without  reservation  tu  Lite  Jurisdic- 
tion of  the  court  in  a  particular  case,  that  Jurisdiction  may  be  used  in  the 
particular  case  to  enforce  what  the  state  has  given  permission  to  be  done. 
That  is  what  the  supreme  court  said  in  the  case  of  Louisiana  v.  Jumel,  107 
U.  a.  728,  a.  C.  2  Sup.  Ct.  Hep.  I2S,  in  construing  this  very  constitutional 
ameudment.  And  tliere  is  instruction  in  what  was  siiid  by  Mr.  Justice  Fi£LD 
in  his  dissenting  opinion  on  that  subject.  "I  admit,"  said  he,  "that  the  rule 
uf  the  common  law  that  the  sovereign  cannot  be  held  amenable  to  process  in 
his  ovvn  '  ourts  witliout  liis  consent,  is  applied  in  this  country  to  the  state, 
under  which  designation  are  included  tlie  people  within  its  territorial  limits, 
in  whom  resides  whatever  sbvereignty  the  state  pos.sesses.  But  they  act  and 
speak  in  this  country,  at  least  in  time  of  peace,  only  through  tlie  coustitutioD 
and  laws.  For  their  will  we  must  look  to  these  immit'estatiou.s  uf  it.  If  in 
that  way  they  consent  to  suits,  either  directly  against  thomseIv<.-8  by  name, 
or  against  any  of  their  autliorized  agents,  there  can  be  no  reiison  of  policy  or 
of  hiw  against  issuing  process  in  proper  cases  to  bring  them  or  their  agents 
before  the  court."  Again  he  says,  at  page  731 :  "It  would  puzzle  the  wit  of 
man  to  find  anywhere  in  the  legislation  of  the  world  a  more  pei'fect  assurance 
of  the  lixed  purpose  of  a  st:ite  lo  keep  faith  witli  her  creditors,  or  of  a  pledge 
of  a  portion  of  her  revenues  for  their  payment,  or  of  the  submission  -of  berof- 
hcui's  to  the  compulsory  process  of  tlie  judicial  tribunals,  if  necessary  to  carry 
out  Iwr  engagements." 

In  tlie  case  of  Curimi  v.  Arkamas,  15  How.  304,  it  Wiis  objected  that  the 
stiite  could  not  be  sued.  But  the  supreme  court  answered  that  "the  objection 
involved  a  question  of  local  law,  and  that  as  the  state  permitted  herself  to 
he  sued  in  lipr  own  tribunals,  that  was  conclusive  upon  the  subject."  And 
in  J)aDis  v.  Uray,  16  Wall.  221,  the  doctrine  was  reattirmed,  and  after  af- 
firming it  the  court  said:  "A  party,  by  going  into  a  national  court,  does  not 
lose  any  right  or  appropriate  remedy  of  whicli  he  miglit  have  availed  himself 
in  the  state  courts  of  the  same  locality.  The  wise  policy  of  the  constitution 
gives  him  a  choice  of  tribunals.  In  the  former,  he  may  hope  to  ^cape  the 
load  influences  \yhich  sometimes  di.sturb  the  even  flow  of  Justice.  And  in 
tlie  regular  course  of  procedure,  if  the  amount  involved  be  large  enougli*  fae 
may  hiive  access  to  this  tribunal  iis  the  final  arbiter  of  his  rights." 

.So,  if  your  hoimr  please,  by  the  aubmis.sion  of  herself  to  the  judicial  power 
of  her  own  courts,  the  state  submitted  lieraelf  to  tlie  judicial  power  of  the 
feili'iiil  courts  having  jurisdiction  ratione  materia.  She  submitted  hereelf 
to  the  Jurisdiction  of  this  court,  bi'cause  she  made  no  exception.  Even  the 
supreme  court  of  Louisiana,  in  the  case  of  State  v.  Burke,  put  her  exemp- 
tion from  suit  to  enforce  this  contract  upon  tlie  ground  that  the  constitu- 
tional amendinent  of  1874,  which  submitted  the  state  of  Louisiana  to  the 
judicial  power,  iiad  been  repealed  by  the  constitution  of  1871,  and  that  sub- 
mission taken  away.  Commenting  upon  this  very  opinion  of  the  supreme 
cdurt  of  Lauisiana,  Mr.  Justice  Fikld  says.  "In  thus  holding,  the  court 
would  seem  to  have  lost  sight  of  two  provisions  of  tlie  federal  constitution,, 
one  of  which  declares  that  '  the  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  »  »  «  shall  be  tlie  supremo 
law  o£  the  laud;'  and  the  other,  which  declares  that  'the  judges  in  every 
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state  ahall  be  bound  thereby,  anythina  in  tbe  conRtitution  or  laws  of  any  state 
to  the  contrary  notwithstanding.'  These  provisions,  whicli  govern  in  Lou- 
isiana as  well  as  in  other  states,  being  overlooked,  and  the  inhibition  against 
the  impairment  of  the  obligation  of  contracts  being  limited  to  legislative  ac- 
tion only,  on  the  part  of  the  state,  so  far  as  concerns  her  own  contracts,  it  is 
not  surprising  that  the  court  held  that  the  ordinance  of  repudiation  and  sliauie 
embodied  in  the  new  constitution  was  to  be  obeyed;  that  its  conflict  with  the 
federal  constitution  was  to  be  disregarded ;  and  that  what  the  state  was  pro- 
hibited from  doing  should  be  deemed  the  legal  expression  of  her  will,  and  en- 
forced as  such.  The  decision  rests  upon  the  theory  that  a  proccbding  against 
the  offlcers  of  the  state  to  compel  tliem  to  do  their  duty  Is  a  suit  against  the 
state,  and  that  her  consent  to  a  suit  against  them  has  bi-en  withdrawn  by 
clauses  of  the  new  constitution.  But  if  those  clauses  never  lawfully  became 
a  part  of  the  new  constitution,  because  the  state  under  the  federal  constitution 
was  incapable  of  enacting  them,  then  her  consent  remains,  and  the  present 
suits  are  simply  attempts  to  compel  her'officere  to  do  her  lawful  bidding.  The 
state  cannot  speak  through  an  enactment  which  contravenes  the  federal  con- 
stitution."   107  U.  8.  741;  S.  C.  2  Snp.  Ct.  llep.  153. 

The  supreme  court  of  fjoulslanaassumed  that,  although  the  constitution  of 
the  United  States  prohibited  the  state  from  passing  any  law  Impairing  the 
validity  of  a  contract*  the  state,  by  the  adoption  of  a  constitution,  could  avoid 
that  prohlbiton.  Tlie  court,  in  coming  to  that  conclusion,  overlooked  the  nu- 
merous decisions  of  tlie  supreme  court  of  the  United  States,  declaiing  that 
that  provision  of  the  constitution  was  directed  as  well  against  Impairing  thu 
obligation  of  a  contract  by  constitutional  amendment  as  by  legislative  tui- 
tbority;  that  in  tlie  meaning  of  the  prohibition  a  constitution  is  a  law. 

■In  Uie  case  of  Dodge -v.  Woolney,  IS  How.  331,  it  was  held  that  "a  change  of 
constitution  cannot  release  a  state  from  contracts  made  under  a  constitution 
which  permits  them  to  be  made."  And  in  Rattmad  Co.  r.  McChtre,  10  Wall. 
511,  that  "the  constitution  of  a  state  Is  undoubtedly  a  law, "  within  the  con- 
tnut  clause  of  the  constitution,  and  that  "a  state  can  no  more  do  what  is  thus 
forbidden  by  one  than  by  the  other;"  and  in  W'htU  v.  Hart,  13  Wall.  1546, 
and  Gann  v.  Barry,  15  Wall.  610.  the  supreme  court  repeated  these  declara- 
tions with  emphiuis,  and  reaffirmed  them.   •   *  • 

In  Louiaitma  v.  Jutnel,  Mr.  Justice  FiBLt)  s^s:  "When  a  state  enters 
into  the  markets  of  the  world  as  a  borrower,  she,  for  a  time,  hn-s  aside  her 
sovereignty  and  becamas  responsible  as  a  civil  corporation. "  107  U.  S.  740; 
S.  C.  2  Sup.  Ot.  Hep.  151.  He  but  reiterated  tlie  langtmge  of  the  supivme 
court  in  Murray  t.  Charleston,  where  they  say:  "The  truth  is,  states  and 
tiMes,  when  they  borrow  money  and  contract  to  pay  it  with  interest,  ai-e  not 
acting  as  sovereigns.  Tliey  come  down  to  the  level  of  ordinary  individuitls. 
Their  contracts  have  the  same  meaning  as  that  of  similar  contracts  tx'tween 
private  persons.  Hence,  Instead  of  there  being  In  the  nndtrtnkfng  of  astate 
or  city  to  pay,  a  reservation  of  a  sovereign  right  to  wlthtiold  payments,  the 
oontiHCt  should  be  regarded  as  ru  assurance  that  such  a  right  will  not  he  ex- 
ercised. A  promise  to  pay,  with  a  reserced  rPjht  to  deny  or  chamje  the  tffert 
of  a  promise,  is  anabsttrditif."  9G  U.  S.  445.  *  *  *  I  presume  it  will 
not  be  disputed  that  the  obligation  here  sued  upon  is  a  contract.  If  it  be,  l 
refer  the  attorney  general  to  tlie  opinion  of  the  chief  justice  in  the  c;ise  of 
ZiOtiisiana  v.  Jumel,  where  he  says:  "The  language  employed  in  tliis  instance 
shows  unmistakably  a  design  to  make  these  promises  and  these  pledges  so  far 
contracts  that  their  ohligntions  would  be  protected  by  tlie  constitution  of  the 
United  States  against  impairment. "    107  U.  S.  719;  S.  C.  2  Sup.  Ct.  Itep.  135. 

I  presume  that  the  gentleman  will  not  attempt  to  deny  tliat  the  debt  or- 
dinance does  impair  that  contract.  In  addition  to  the  delit  ordinance,  we 
have  article  257  of  tlie  constitution  of  1879,  which  prescril>e8  that  "the  con- 
stitution of  this  state,  adopted  in  18G8,  and  all  tlie  amandmmts  theretOt  is 
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declared  to  be  superseded  bj  this  constitution  "  That  fs  an  jmpafrment  of 
the  contract  by  which  the  state  had  submitted  herself  to  the  judicial  power 
for  the  enforcement  of  the  contracts  made  under  act  Ko.  3  of  the  session  of 
1874. 

But  it  is'  said  that  this  case  has  been  decided  in  that  of  ZouiaUina  t.  Jumd. 
I  deny  it.  I  deny  that  there  is  anything  in  that  case  wMcb  prevents  the 
plaiatifE  from  bringing  and  maintaining  this  suit.  That  case  whs  not  an  ac- 
tion upon  any  contract  under  the  act  of  1874,  seeliing  to  enforce  its  obligations, 
but'a  case  seeking  the  general  good.  In  tlie  one  case,  the  plaintiffs  asked  for 
an  Injunction  against  an  oCQcer  of  the  state  from  obeying  the  mandates  of 
tlie  constitution  of  1879  in  violation  of  the  amendment  of  1874;  in  the  other 
case,  they  asked  that  the  officers  of  the  state  be  compelled  to  execute  the  con- 
tract of  1874,  not  in  their  own  behalf,  but  in  beh^-If  of  everybody  who  was 
interested  in  it.  They  were  philanthropists  seeking  the  general  good.  They 
asked  the  court  to  sit  for  the  purpose  of  enforcing  an  obligation  in  favor  of 
the  wliole  world,  and  not  for  any  special  relief  for  themselves.  Before  the 
case  went  to  trial  they  abandoned  their  claim  for  individual  relief,  and  struck 
their  demand  therefor  out  of  the  pleadings.  They  in  QfEect  asked  the  court 
to  take  charge  of  the  finances  of  the  state,  and  to  administer  them  for  the' 
benefit  of  all  who  were  interested  in  the  execution  of  the  contracts  into  which 
the  stiite  had  entered. 

What  did  the  court  say:  "The  bonds  and  coupons  which  the  parties  to 
these  suits  hold,  have  not  been  reduced  to  judgment,  and  there  is  no  way  in 
which  the  state,  in  its  capacity  as  an  organized  political  community,  can  be 
brought  before  any  court  of  the  state  or  of  the  United  States  to  answor  a  suit 
in  the  name  of  these  holders  to  obtain  such  a  judgment."  Then  it  proceeds 
to  give  tlie  re<-tson  why  these  holders  could  not  bring  a  suit  against  the  state: 
"It  wiis  expressly  decided  by  the  supreme  court  of  tlie  state  in  State  v.  Burhe, 
33  La.  Ann.  498,  that  such  a  suit  could  not  be  brought  in  the  state  court,  and 
under  the  eleventh  amendment  to  the  constitution  no  state  can  be  sued  in 
the  courts  of  the  United  States  by  a  citizen  of  another  state"  (Those  plain- 
tiffs were  citizens  of  the  state  of  I^ew  York.)  "Xeither  was  there  when  the 
bonds  were  issued,  nor  is  there  now,  any  statute  or  judicial  decision  giving 
the  bondholders  a  remedy  in  the  state  ooui-ts,  or  elsewhere,  either  by  man- 
damm  or  iiijimotion,  against  the  state  in  its  f.^litical  capacity,  to  compel  it 
to  do  what  it  has  agreed  should  be  donei  but  which  it  refuses  to  do."  107  U. 
S.  720;  S.  C.  2  Sup.  Ct.  Bep.  135. 

Does  it  exclude  all  remedy?  Does  it  prevent  the  plaintiff  from  appealing 
to  tiie  judicial  power  to  enforce  the  contract  which  the  state  had  made  with 
himV  Does  it  prevent  a  citizen  of  the  state  from  bringing  a  suit  arising  un- 
der the  constitution  and  laws  of  the  United  States,  when  he  seeks  to  enforce 
the  prohibition  against  the  impairment  of  his  contract?  There  is  not  a  word 
in  this  decision  which  excludes  the  remedy  sought  in  this  case,  or  the  juris- 
diction we  are  now  seeking  to  maintain.  The  court  said:  "The  question 
tlien  is  wliether  the  contract  can  be  enforced,  notwithstanding  the  constitu- 
tion, by  coercing  the  agents  and  officers  of  thestate  whose  authority  has  been 
witlulrawn  in  violation  of  tlie  contract,  without  the  state  itself,  in  its  politi- 
cal capacity,  being  a  party  to  its  proceedings."  107  U.  S.  721:  S.  0.  2  Sop. 
Ct.  Uep.  13ti. 

Your  honor  will  perceive  that  one  of  the  objections  to  the  jurisdiction  of  the 
court  was  tliat  the  state  was  not  a  party  to  the  proceetlings.  We  have 
avoided  that  objection  in  this  case  by  suing  tlie  state  instead  of  her  officers. 
Again,  said  the  court:  "So  that  the  remedy  sought  implies  power  in  the  judi- 
ciary to  compel  the  state  to  abide  by  and  perform  its  contracts  for  the  pay- 
ment of  money,  not  in  rendering  and  enforcing  a  judgment  in  the  ordinary 
form  of  judicial  procedure,  but  by  assuming  the  control  of  the  administration 
of  the  fiscal  affairs  of  the  state  to  the  extent  that  may  be  necessary  to  acoom- 
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plish  the  end  in  view."  107  U.  S.  722;  S.  C.  2  Sap.  Ct.  Bep,  136.  Tiint  is 
wtiat  the  court  said  in  the  case  of  Zouiaiana  v.  Jumel,  Does  your  tionor 
wonder  that  they  came  to  that  conclusion?  Would  it  be  possible  for  the  court 
to  come  to  any  other  conclusion,  in  view  of  the  form  of  the  pleadings  and  thA 
mode  of  proceeding  adopted  by  the  complainants? 

I  respectfully  submit,  then,  thati  the  state  has  consented  to  be  sued.  I  sub- 
mit  that  she  has  made  that  consent  a  matter  of  contract,  upon  which  she  has 
obtained  the  loan  of  money.  I  submit  that  she  cannot  withdraw  tliat  coht 
sent  to  the  injury  of  the  party  with  whom  slie  contmcted',  that  such  with- 
drawal impairs  the  validity  of  the  contract,  and  is  prohibited  by  the  constitu- 
tion of  the  United  States,  which  is  as  binding  upon  the  state,  acting  in  a 
constitutional  capacity,  as  it  is  upon  the  l^ialatureof  the  state.  The  theory 
that  the  state  is  a  sovereign  finds  no  place  in  our  government.  I  have  already 
demonstrated  that  she  is  not  a  sovereign,  although  she  possesses  some  ele- 
ments of  sovereignty.  But  it  is  immaterial  whether  she  be  a  sovereign  or  not. 
It  is  immaterial  whether  the  Union  is  a  compact  or  a  national  government. 
It  was  established,  as  recited  in  the  preamble*  by  the  people  of  the  United 
States,  for  the  purpose,  among  other  things,  of  establishing  justice.  And  for 
the  purpose  of  establishing  justice  they  provided  that  the  states  should  be 
subject  to  the  judicial  power,  realizing  that  it  was  as  necessary  to  adminis- 
ter justice  between  a  state  and  her  citizens  as  it  is  between  citizens  of  differ- 
ent states.  Therefore,  I  contend  that  I  have  established  the  two  propositions: 
Pirttt  the  submission  of  the  state  to  the  judicial  power  of  the  United  States, 
by  her  entering  into  the  Union ;  and,  secondly,  her  submission  thereto  by  her 
own  voluntary  act  in  tiie  amendment  of  1874  to  her  constitution. 

Such  submission  to  the  judicial  power  of  the  Union  being  established,  the 
Jurisdiction  of  this  court  must  be  maintained. 

BrLLXNGS.  J.  In  Louisiana  v.  Jumel  and  Elliott  v.  WiUz,  reported 
in  107  U.  8.  711,  S.  G.  2  Sup.  Gt.  Bep.  138,  it  was  held  by  this  court, 
and  subsequently  declared  by  the  supreme  eonrt,  that  the  suit  was,  in 
substance  and  effect,  a  suit  against  a  state,  and  therefore  that  this 
court  bad  no  jurisdiction  to  hear  or  determine  the  same.  This  suit 
is  brought  upon  obligations  similar  in  all  respects  to  those  involved 
in  the  Elliott  Case,  i.  0.,  issued  under  the  same  legislative  and  con- 
stitutional guaranties,  and  impeded  and  defied  by  the  same  constitu- 
tional ordinance.  There  the  plaintiff  was  a  citizen  of  the  state  of 
New  York.  Here  the  plaintiff  is  a  citizen  of  the  state  of  Louisiana. 
The  greater  includes  the  less.  If  a  citizen  of  another  state  cannot 
sue,  a  fortiori  a  citizen  of  Louisiana  cannot.  The  effect  of  the  eleventh 
amendment  of  the  constitution  was  a  construction  by  amendment  of 
section  3,  art.  3,  of  the  constitution ;  and  so  far  as,  under  that  section, 
it  had  been  held  that  the  judicial  power  included  a  suit  between  a 
state  and  citizens  of  another  state,  when  the  state  was  defendant,  that 
constroction  had  been  reversed.  So  far  as  relates  to  the  class  of  cases 
to  which  this  case  belongs,  viz.,  where  a  state  is  sued  by  its  own  citi- 
zens, the  constitution  had  never  included  it,  but  bad  by  implication 
excluded  it. 

The  general  clause,  that  "the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  the  constitution  of  the  United  States," 
establishes  the  rule  of  boundary  of  jurisdiction  so  far  as  it  depends 
upon  the  subject-matter  of  the  suit,  bat  was  not  meant  to  change  or 
v.24F,no.3— 6 
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affect  tbe  capacity  or  liability  of  parties  to  be  sued.  It  therefore  in- 
cluded all  suits  mvolving  or  arising  under  the  federal  constitutioii, 
brought  by  parties  competent  to  £ue  against  parties  capable  of  being 
Bued.  It  included  all  suits  of  a  requisite  character  against  parties  so 
situated  or  constituted  that  they  eonld  be  sued,  whether  brought  by 
individuals  or  by  the  United  States  or  one  of  the  states  or  by  a  foreign 
government;  but  it  had  no  effect  to  subject  to  the  jurisdiction  of  the 
courts  parties  incapable  to  be  sued. 

Indeed,  it  is  to  Be  observed  that  in  the  enumeration  of -the  cases  to 
which  the  judicial  power  extends,  (Const,  art.  3,  §  3,)  while  there  is 
specified  the  cases  "between  a  state  and  citizens  of  another  state,  and 
between  a  state  and  the  citizens'thereof  and  foreign  states,  citizens 
or  subjects,"  there  is  no  mention  of  cases  between  a  state  and  its 
own  citizens.  It  is  undonbtedlj  true  that  this  enumeration  of  par- 
ties who  could  sue  merely  by  virtue  of  their  own  character  would  not 
at  all  prevent  the  inclusion  within  the  judicial  power  of  other  cases  on 
account  of  the  nature  of  the  controversy.  But  when  the  jurisdiction 
is  given  merely  by  the  character  of  the  questions  involved,  it  must  be 
a'suit  in  law  or  equity;  that  is,  a  demand  presented  against  a  party 
defendant,  who,  according  to  its  nature  and  relations  to  others,  can 
be  sued.  According  to  thesettledideas  relating  to governmeifts>  a  state 
can  no  more  be  sued  contrary  to  its  continuing  assent  than  can  the 
dead.  No  matter  what  the  nature  of  the  controversy  against  tbe 
dead,  human  tribunals  can  take  no  cognizance  of  it.  No  more  can 
they  against  a  state  against  its  will.  The  reason  is  that  weightiest 
public  reasons  prevent  that  control  over  tbe  treasury  and  resources 
of  a  state,  and  the  compulsory  appropriation  thereof  to  the  extinc- 
tion of  its  debts  on  the  part  of  courts,  which  the  recovery  of  a  judg- 
ment implies  and  necesf>itates.  When  the  constitution  was  adopted, 
.the  effective  enforcement  of  money  judgments,  obtained  in  equity,  was 
by  sequestration,  and  in  law  by  the  imprisonment  of  the  debtor,  which, 
of  course,  would  be  inapplicable  to  indebted  states.  Not  more  incon- 
sistent with  the  functions  of  states,  and,  indeed,  with  their  very  ex- 
istence, or  organisms  for  the  protection  of  tbe  lives  and  property  and 
health  of  the  citizens,  and  their  advancement  by  education,  is  any  ju- 
dicial control  over  the  property  of  the  states  by  bringing  them  directly 
before  the  courts.  Though  they  do  not  make  war  or  peace,  nor  reg- 
ulate foreign  or  domestic  commerce,  nor  deal  with  foreign  gorem- 
ments,  nor  with  each  other  through  treaties,  they  still  must,  as  sov- 
ereigns, regulate  the  taxation  of  the  citizens,  and  must  ftpply  the 
taxes,  when  levied,  to  tbe  repelling  of  pestilence,  to  the  maintenance 
of  schools  and  public  order,  and  the  promotion  of  the  rights  of  all  its 
citizens  in  their  persons  and  estates.  Its  taxes  must  be  levied,  and 
its  public  lands  disposed  of,  by  legislative  will,  for  which  a  mandamus 
from  the  courts,  or  a  marshal's  sale,  cannot  be  substituted.  The  pay- 
ment of  the  debts  of  a  state  is  left  to  be  enforced  by  an  enlightened 
public  conscience,  which,  at  the  time  the  constitution  was  adopted. 
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was  tbougbt  to  be  an  ample  power  to  prevent  all  repudiation.  It  is 
matter  of  regret  that  just  creditors  of  a  state  should  be  disregarded  or 
defied ;  but  even  that  is  better  than  that  government  should  be  orip- 
pled  and  public  good  be  possibly  defeated,  or  public  necessities  go  un- 
provided for. 

These  are  the  reasons  which  were  given  by  the  publicists  and 
jarists  against  a  siate  being  sued  against  its  will, — its  continuing  will, 
— when  the  constitution  was  submitted  for  adoption.  These  were  the 
reasons  given  by  Alexander  Hamiltoii  in  the  Federalist,  No.  81, 
(Washington  Ed.  of  1818^)  p.  508,  when  he  says: 

"II  is  inlierent  in  tlie  nature  of  sovereignty  not  to  be  amenable  to  the  suit 
of  an  individual  without  its  consent.  This  is  the  general  sense  and  the  gen- 
eral practice  of  mankind;  and  the  exemption,  as  one  of  the  attributes  of  aoy- 
ereigntj,  is  now  enjoved  by  the  government  of  every  state  In  the  Union. 
m  *  m  There  is  no  color  to  pretend  that  the  state  governments  would,  by  the 
adt^ton  of  the  plan  of  the  convention,  be  divested  of  the  privilege  of  paying 
their  debts  in  their  own  way,  free  from  every  constraint  but  l^at  which  flows 
from  the  obiigaliotts  of  good  faith.  The  contracts  between  a  nation  and  in- 
dividuals are  only  binding  on  the  conscience  of  the  sovereign,  and  have  no 
pretension  to  a  compulsive  force.  They  confer  no  right  of  action  independ 
ent  of  the  sovereign  will.  To  what  purptm  would  it  be  to  authorize  euits 
against  gtateifjbr  the  debts  the]/ owet  HoweotUdreeowriesbeei^oreedt  It 
is  evident  it  eoi^d  not  be  done  without  waging  war  against  the  eontraeUng 
state;  and  to  ascribe  to  the  federal  courts  by  mere  Implication,  and  in  de- 
struction of  a  pre-existing  right  of  the  state  governments,  a  power  which 
would  involve  sucli  a  consequence,  would  be  altogether  forced  and  unwarrant- 
able." 

See,  also,  Mr.  Madison,  as  reported  in  2  Elliot's  Debates,  390.  He 
there  says :  "It  is  not  in  the  power  of  individuals  to  call  any  state  into 
ooort."  Mr.  Webster,  in  his  letter  to  Baring  Bros.  &  Co.,  vol.  6,  (Ev- 
erett's Ed.,)  at  page  589,  says : 

"The  security  for  state  loans  is  the  plighted  faith  of  the  state  as  a  political 
community.  It  rests  on  the  same  basis  as  other  contnicts  with  established 
governments, — the  same  basis,  lor  example,  as  loans  made  by  the  United  States 
under  the  autliority  of  congress;  that  is  to  say,  the  good  faith  of  the  govern- 
ment making  the  loan,  and  its  ability  to  fulfill  its  engagements.  It  has  been 
said  that  the  statar.  .^innot  be  sued  on  these  bonds.  But  neither  could  the 
United  States  be  sued,  nor,  as  I  suppose,  the  crown  uf  England.  Kor  would  the 
power  ot  suing  give  to  llie  creditors,  probably,  any  substantial  additional  secu- 
rity. The  solemn  obligation  of  a  government  arising  on  itsown  acknowledged 
bond  would  not  be  enhanced  by  a  judgment  rendered  on  such  bond.  If  it  either 
could  not  or  would  not  make  provision  for  paying  the  bond,  it  is  probable 
that  it  could  not  or  would  not  make  provision  for  satisfying  the  judgment." 

When  the  legislature  of  Massachusetts  protested  against  the  decision 
in  Chiskolmv.  Georgia^  2  Ball.  419,  it  was  against  a  state  being  sued 
by  any  one.  This  was  the  utterance  of  the  conventions  of  New  York 
and  Rhode  Island  when  they  voted  for  the  adoption  of  the  constitu- 
tion. This  was  the  meaning  of  the  eleventh  amendment.  It  intro- 
duced no  new  provision,  but  corrected  what  the  people  of  three-fifths 
of  the  states  thought  was  an  erroneous  construction.  The  reasons 
which  prompted  it,  and  the  arguments  which  secured  it,  are  equally 
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strong  against  the  citizen  saing  his  own  state,  and  against  his  saing 
any  other  state.  In  both  oases  the  exemption  springs  from  the  ina- 
bility of  a  court  to  deal  directly  with  the  treasury  of  a  state. 

In  the  oases  of  Cohens  v.  Virginia,  6  Wheat.  319,  and  of  Ames  v. 
Kansas,  111  U.  S.  470,  S.  C.  4  Sup.  Ct.  Bep.  437,  the  court  held  that 
when  a  state  instituted  a  suit  it  necessarily  submitted  itself  to  all  re- 
views in  and  transfers  to  the  federal  courts,  which  the  constitution 
and  laws  establishing  the  court  antborized, — i.  e.,  that  having  volun- 
tarily taken  the  position  of  suitor,  the  state  had  necessitated  the  en- 
forcement of  all  legally  established  rules  by  which  the  rights  of  par- 
ties litigant  were  ascertained  and  adjudged;  and  these  oases  hold 
nothing  more.  The  contest  there  was  as  to  what  followed  iu  the 
progress  of  a  cause  where  the  character  of  a  suitor  had  been  volun- 
tarily assumed  by  a  state  to  enforce  a  demand  or  a  proceeding.  The 
contest  here  is  altogether  different,  and  is  whether  a  state  can  com- 
pulsorily  foe  made  a  suitor.  In  both  these  cases  the  learned  chief 
justices  expressly  reserve  the  question  as  to  the  right  to  present  a  de- 
mand against  a  state,  even  in  a  cause  instituted  by  a  state.  They 
say.  Chief  Justice  Marshall  speaking  originally,  and  Chief  Justice 
Waits  speaking  by  quotation : 

"The  argument  would  have  great  force  to  prove  that  this  court  could  not 
establish  the  demand  of  a  citizen  upon  his  state,  but  is  not  entitled  to  the 
same  force  when  urged  to  show  that  this  court  cannot  inquire  whether  the 
constitution  and  laws  of  the  United  States  protect  a  citizen  from  a  prosecu- 
tion instituted  against  him  by  a  stale. " 

After  an  attentive  consideration  of  the  able  arguments  made  and 
authorities  cited  by  the  counsel,  my  conclusion  is  that  while  the  act 
of  1875,  so  far  as  jurisdiction  depends  upon  the  nature  of  the  litiga- 
tion, makes  the  jurisdiction  of  the  circuit  court  co-extensive  with  the 
judicial  p6wer  created  by  the  constitution,  and  therefore  includes  all 
suits  in  law  or  equity  involving  a  federal  question,  nevertheless,  that 
does  not  include  a  suit  against  a  state,  for  the  reason  that  it  is  in- 
capable to  be  sued  against  its  continuing  assent;  and  where,  as  here, 
the  object  of  the  suit  is  the  recovery  of  money,  courts  would  be  with- 
out any  means  of  enforcing  the  judgment  without  an  assumption  of 
those  powers  which,  in  accordance  with  the  checks  and  balanoee  and 
distribution  of  powers  in  all  well-constituted  governments,  arc  un- 
changeably and  forever  political,  and  not  judicial. 

The  exception  must  be  maintained,  and  the  suit  dismissed. 

See  note  to  Baltimore  &  O.  R.  Co,  v.  Allen,  17  Fed.  Uep.  188-197.— [Ed. 
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MoAlpine  and  others  v.  Tottbtelotte  and  others. 
'     [CHreuH  Couri^  D.  Katuat.   Jane  8, 1885.) 

1.  EqDiTT  JDMSDiCTms— Hdit  TO  QuiBT  TiTLic— SjBcnmrr  PsHDue  nr  Btatb 

OOUHT. 

The  fact  that  a  complainant  in  a  auit  to  quiet  title  founds  bis  claim  on  a  title 
derired  from  a  decree  in  tMinkniptcy,  will  not  give  the  circuit  court  jurladk- 
tion  to  entertain  the  suit  when  an  action  of  ejectment  for  the  land  In  contro- 
Tonv  is  pending  in  the  state  court,  and  no  relief  could  be  panted  without  en- 
joining such  action.  , 

2.  Bahe — Construction  of  Dekd. 

Where  a  party  purchases  land  of  a  bankrupt  at  the  assignee's  sale,  the  mere 
fact  that  the  description  of  the  land  is  susceptible  of  two  coostruclions  will  not 
justify  a  resort  toacourt  of  equity,  as  a  court  of  law  can,  in  such  a  case,  decide 
what  is  the  proper  construction  to  place  upon  the  deed  as  well  as  a  court  in 
chancery. 

5.  Bame—Kbvbdt  at  Law— Mui-TiPUcrrT  of  Suits. 

When  a  complainant's  title  is  a  title  which  be  can  enforce  at  law,  be  must 
show  some  special  reason  for  going  into  chancery,  even  though  there  are  sev- 
eral parties  opposed  to  him  and  contesting  his  rlfhts. 

4.  BAHKRUPTCT— TiTLR  AcqUIBEd  BT  PCKCnABER  AT  AsSIOITEE'S  BaI^E. 

When  proceedings  to  set  aside  a  liankrupt's  discbarge,  and  subject  certain 
land  omitted  by  htm  from  bis  schedule,  are  instituted  after  the  deed  of  such 
land  has  been  recorded  and  (he  land  is  scheduled  by  a  new  assignee,  and  sold 
by  order  of  the  court,  the  purchaser  at  such  sale  will  acquire  whatever  title  the 
bankrupt  had  in  the  land  at  the  time  of  the  sale,  and  if  the  bankrupt  got  any 
better  or  diflereot  title  from  the  time  be  went  into  bankruptcy  to  the  time  tho 
judicial  sale  was  made,  that  title  will  inure  to  the  benefit  of  the  purchaser. 

Suit  by  a  Bill  in  Cbanoery  to  Qaiet  Title.  The  facts  appear  in  the 
opiuioD. 

James  M.  Mason  and  John  W.  Day,  for  complainants. 

Goodin  ds  Keplinger,  for  defendants  Snyder. 

Jefferson  Brtimback,  for  defendant  Totirtelotte. 

Miller,  Jastiee.  This  suit  is  by  a  bill  in  chancery,  the  main  pur- 
pose of  which,  perhaps,  is  expressed  in  the  equitable  phrase  **to  quiet 
title."  The  title  to  be  quieted  originated  in  this  way:  Mr.  Joseph 
E.  Snyder,  who  is  the  common  source  of  title  to  all  the  parties  in  this 
Gontroversy,  became  bankrupt  in  1867,  and  was  discharged  from  lia- 
bility to  aU  his  debts.  Not  long  thereafter  there  appeared  upon  the 
records  of  the  land-titles  of  the  county  in  which  he  lived  evidence  of 
title  in  him  to  property  which  bad  not  been  found  there  before,  which 
bad  not  been  presented  by  him  in  his  schedule  of  assets;  and  this  in- 
duced some  of  the  creditors  to  undertake  to  set  aside  his  discharge, 
and  to  subject  that  property  to  sale  for  his  debts.  It  is  unimportant 
to  go  very  much  into  the  details  of  that  proceeding  in  bankruptcy. 
It  is  sufficient  to  say  that  the  discharge  was  set  aside ;  that  a  new 
assignee  was  appointed;  and  that  this  assignee,  under  the  directions 
of  the  court,  produced  a  new  schedule  of  the  property,  which  was 
supposed  to  include  the  land  now  in  controversy — part  of  it,  or  all 
of  it. 
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Mr.  Snyder  appeared  in  answer  to  the  proceedings  taken  agamst 
him  to  Bet  aside  his  discharge.  No  special  appearance  or  notice 
seems  to  have  been  served  on  him  in  regard  to  the  further  proceed- 
ings to  subject  this  property  to  sale  as  a  part  of  his  assets;  nor  does 
it  appear  that  he  made  any  response  to  that  particular  movement 
other  than  that  which  is  made  in  his  answer  to  the  proceedings  to  set 
aside  his  discharge.  The  schedule  of  property  which  the  assignee 
presented,  and  for  which  he  asks  an  order  of  the  court  that  he  might 
sell  it.  differs  in  some  respects  in  its  description,  though  it  is  prob- 
able that  it  was  intended  to  be  the  same  as  that  which  is  mentioned 
in  the  proceeding^  to  set  aside  his  discharge;  but  the  description 
brought  forward  by  the  new  assignee,  in  his  additional  schedule,  is  a 
very  minute  description,  and  says  no  more  than  that  it  was  his  prop- 
erty, and  gives  its  description  by  metes  and  bounds,  which  was  some- 
what complicated ;  but  it  says  nothing  about  how  he  became  the  omier 
of  the  property,  from  whom  he  derived  it,  nor  what  was  the  nature 
of  his  title.  The  decree  of  sale  proceeded  on  the  same  principle,  the 
sale  itself  proceeded  on  the  same  principle,  and  the  deed  proceeded 
on  the  same  principle;  i.  e.,  upon  the  principle  of  describing  the 
property  by  metes  and  bonnds  and  declaring  it  to  be  his  property, 
bat  saying  nothing  about  how  he  got  it,  from  whom  he  obtained  it, 
or  anything  connected  with  it.  Afterwards  certain  persons  sued  Sny- 
der, bis  discharge  having  been  set  aside,  in  the  ordinary  state  courts, 
and  levied  an  attachment  on  part  of  this  land  for  judgment,  and  had 
it  sold,  and  bought  it,  and  got  the  title  that  such  attachment  could 
give.  Out  of  that  proceeding  two  suits  have  grown  up — two  actions 
of  ejectment,  probably  three.  Three  actions  of  ejectment,  I  think,  de- 
pend on  that  attachment  title. 

The  heirs  of  Snyder  took  possession  or  had  possession  of  a  part  of 
this  property,  and  they  were  sued  in  ejectment  in  the  state  courts  by 
the  holders  of  this  bankrupt  title.  There  were  those  four  actions  of 
ejectment  pending  in  the  state  courts,  growing  out  of  the  claim  un- 
der Snyder  and  of  the  possession  of  these  respective  titles.  Two  of 
these  suits,  Tourtelotte's  and  Mrs.  Snyder's  actions  of  ejectment,  were 
removed  into  this  court.  The  suit  a^nst  Mrs.  Snyder  and  the  heirs 
of  Snyder  was  not  originally  an  action  of  ejectment,  but  was  a  suit 
in  the  state  court  by  bill  in  chancery.  That  was  removed;  but  two 
others  involving  the  same  subject-matter  were  left  in  the  state  courts. 
One  of  these  suits,  I  believe  the  Tourtelotte  suit,  has  been  tried,  and 
verdict  rendered  against  the  present  plaintiif ;  taken  to  the  supreme 
court  of  the  state ;  reversed ;  and  was  pending  ou  a  new  trial  when  it  was 
removed  into  this  court.  The  present  suit  is  a  bill  in  chancery, 
brought  by  Nicholas  McAlpine,  James  M.  Mason,  and  Sophia  A.  Cobb, 
claiming  to  be  the  owners  of  all  this  property  under  the  bankruptcy 
sale  and  purchase,  and  the  object  of  it  is  to  compel  all  these  parties 
who  are  sued  in  an  action  of  ejectment,  and  the  one  in  chancery,  to 
come  in  and  answer  in  this  suit,  and  try  the  question  in  chancery,  so 
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that  all  may  be  settled,  and  one  decree  rendered  to  give  them  a  qniefc 
or  perfect  title  agaiast  all  these  parties. 

The  first  tbing  that  presents  itself  is  that  no  snch  snit,  whether 
well  founded  or  ill  founded,  can  be  maintained  against  the  parties  to 
the  action  in  ejectment  pending  yet  in  the  state  court.  The  act  of 
eongress  has  decided  that  no  injunction, — and  no  relief  could  be  had 
here  without  an  injunction,  and  that  is  what  is  prayed, — tbat  no  in- 
jnnction  could  be  issued  to  the  state  courts  to  a  party  to  prevent  his 
proceeding  in  a  state  court,  except  in  such  cases  where  that  relief  is 
authorized  by  the  act  ooucerning  bankrupts.  I  think  it  was  in  the 
idea  of  the  parly  who  drew  this  bill  that  since  he  founded  his  claim 
on  the  title  derived  from  the  decree  in  bankruptcy,  that  this  was  a 
proceeding  in  bankruptcy  within  the  meaning  of  that  statute ;  but 
that  clearly  is  not  so.  The  simple  meaning  of  that  was  and  is  that 
since  in  a  bankruptcy  proceeding  there  may  be  various  suits  by  at- 
tachment, by  execution,  and  by  a  hundred  ways,  in  the  state  courts, 
which  hold,  absorb,  and  destroy  the  assets  before  it  could  be  adminis- 
tered in  bankrupt  court  in  that  class  of  actions,  the  bankruptcy  stat- 
ute allows  an  injunction  against  everybody,  no  difference  where  their 
ptooeeding  is;  but  the  old  rule  remains,  that,  except  in  that  class  of 
actions,  the  federal  courts  will  not  interfere  by  injunction  in  the  suits 
pending  in  the  state  courts. 

There  is  another  exception  also  in  the  case  where  the  federal  court 
first  has  jurisdiction, — where  the  matter  in  controversy  is  fairly  within 
its  jurisdiction, — and  shall  issue  its  injunction  to  a  party  to  tbat  suit 
to  prevent  his  proceeding  in  another  court.  None  of  these  come 
within  this  case;  and  it  is  very  clear  that  as  to  the  two  parties  whose 
snit  remains  in  the  state  court,  and  have  not  been  brought  here,  that 
this  action  will  have  to  be  dismissed. 

We  come,  then,  to  consider,  however,  the  cases  against- Tonrtelotte 
and  against  Teresa  Snyder  and  the  heirs  of  Snyder.  Of  course,  the 
parties  purchasing  under  that  bankruptcy  decree  or  sale  were  in  the 
same  condition  tbat  all  other  purchasers  at  a  judicial  sale  are;  that 
is  to  say, -they  take  what  they  get.  They  buy  publicly  and  openly, 
not  of  ^e  original  owner  of  the  title,  but  they  buy  at  the  hands  of 
the  judicial  sale  by  an  officer.  They  take  what  the  law  gives  them. 
They  run  their  chances.  That  is  the  universal  rule  with  regard  to 
purchases  at  a  judicial  sale.  Nobody  is  bound  to  them  for  anything. 
They  look  to  the  title  they  get  before  they  buy;  if  they  do  not,  it  is 
their  own  fault.  And  in  this  ease  there  seems  to  be  no  reason  to 
depart  from  this,  except  what  I  will  mention  hereafter. 

As  the  land  sold  was  specifically  described  by  metes  and  bounds, 
so  that  it  might  be  said  that  a  surveyor  could  take  his  compass  and 
the  desoription  and  go  and  lay  off  that  land  exactly,  there  is  nothing 
wanting  to  identify  it,  with  the  single  exception  that  it  is  alleged  that 
the  description  is  susceptible  of  two  constructions.  Very  well;  let 
that  be  so.    Where  that  is  the  case  a  court  of  law  has  just  the  same 
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right  to  malcd  the  construction  that  a  conrt  of  chancery  has.  I  know 
of  no  right  a  party  has  to  resort  to  a  court  of  chancery  simply  tc  get 
a  correct  construction  of  a  deed  or  instrument  in  writing.  A  coort 
of  law  can  decide  and  make  that  construction  just  as  well  as  a  court 
in  chancery.  And,  if  verbal  testimony  is  admissible  to  enable  a 
party  to  make  that  construction,  as,  for  instance,  proof  of  where  a 
certain  monument  was  and  is,  and  the  identity  of  a  certain  monu- 
ment, or  the  variations  in  courses  and  distances,  all  that  has  been 
proved  a  thousand  times  before  juries  in  an  action  in  ejectment  in  the 
same  courts.  So  that  there  is  nothing  in  the  deunription,  or  want  of 
description,  in  this  purchase  and  in  this  title  which  jaatifies  their  go- 
ing into  a  court  of  chancery. 

One  of  the  main  grounds  relied  upon  for  getting  into  chanoeiy  in 
this  case  is  what  n^ay  be  called  multiplicity  of  suits;  and  ooansel  raise 
that  proposition  on  two  branches  of  that  question.  One  is,  that  they 
have  now  in  process  a  multiplicity  of  actions  in  ejectment,  and  there- 
fore they  ought  to  be  permitted  to  come  in  and  make  these  parties  ad- 
just the  matter  in  one  suit  in  chancery.  There  are  four  aotiims  in 
ejectment.  The  doctrine  on  that  subject,  of  multiplicity  of  suits  for 
the  same  thing  and  by  the  same  parties,  is  not  this  ease,  because 
these  are  different  parties ;  and  even  in  that  aspect  of  it,  the  old  doc- 
trine, that  where  there  have  been  several  actions  of  ejectment  between 
the  same  parties,  always  decided  in  one  way,  then  a  court  of  chan- 
cery will  interfere,  has  no  application  to  this  case.  The  only  trial  that 
has  ever  been  had  resulted  in  favor  of  the  defendant  and  not  the 
plaintiffs  in  this  bill.  They  have  never  had  a  judgment  in  ejectment 
settling  their  title ;  therefore,  under  that  principle,  the  court  of  chan- 
cery is  not  to  come  in  and  settle  the  title,  when  the  verdict  has  been 
against  them.  On  the  other  hand,  they  talk  about  the  multiplicity  of 
persons.  They  have  got,  I  think,  in  all,  perhaps  five  or  ten  persons. 
These  persons  represent  four  different  suits  or  interests.  I  do  not 
think  it  ever  was  held  that  that  constituted  a  multiplicity  of  parties. 
When  we  come  to  talk  about  the  necessity  of  a  bill  in  chancery  be- 
cause of  the  multiplicity  of  parties,  we  talk  about  hundreds  of  people ; 
and  in  a  class  of  oases  where  you  can  sue  a  half  dozen  who  represent 
everybody,  or  bring  suit  in  the  name  of  one  or  two  who  represent  ev- 
erybody in  that  suit,  and  thus  settle  the  controversy.  There  is  no  such 
case  here.  It  is  idle  to  talk  about  a  multiplicity  of  persons  in  this 
suit. 

But  perhaps  the  strongest  reason  for  bringing  this  suit,  if  yon  could 

unite-  all  these  parties  and  make  them  defendants,  is  this :  That,  so 
far  as  the  question  of  a  common  interest  or  title  is  concerned,  there 
does  exist  one  of  the  elements  of  chancery  jurisdiction.  The  pres- 
ent plaintiffs  claim,  through  their  purchase  at  the  bankruptcy  sale, 
all  the  title  which  Snyder  had  at  the  time  of  his  bankruptcy  and 
the  title  which  he  had  at  the  time  of  the  sale,  and  the  other  defend- 
ants all  contest  that  title;  so  that  there  is  that  common  interest  on  the 
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side  of  defendants*  and  that  ootnmon  interest  existing  on  the  side  of 
plaintiffS}  and  that  common  sabject  of  contest!  bat  that  does  not  give 
a  right, to  a  suit  in  chancery .  If  the  plaintiff's  title  is  a  title  which  he 
can  enforce  at  law,  he  must  show  some  special  reason  for  going  into 
chancery,  even  althongb  there  are  several  people  opposed  to  him  and 
contesting  him.  Now,  after  listening  patiently  to  all  that  has  been 
said  on  the  snbject,  I  do  not  perceive  any  reason  for  going  into 
equity.  The  allegation,  so  far  as  I  can  gather  it,  is  made,  I  must  be 
permitted  to  say,  in  something  of  a  loose  way,  and  is,  that  after  Mr. 
Snyder  got  his  discharge  in  bankruptcy,  or  at  the  time  he  made  his 
application  for  bankruptcy,  he  had  an  instrument  in  writing  from  one 
James,  which  professed  to  be  a  deed  of  conveyance  of  10  acres  within 
a  much  larger  space  of  40  or  CO  or  80  acres,  I  do  not  know  how 
much;  but  did  not  describe  this  10  acres  nor  give  it  any  locality,  nor 
was  the  name  of  any  grantee  in  that  paper.  After  he  got  his  dis- 
charge he  went  and  filled  up  that  paper  with  a  description  and  with 
his  own  name,  and  had  it  recorded.  It  seems  that  thereupon  Mr. 
James,  who  had  been  dealing  with  this  property  with  some  other 
parties,  expressed  his  dissatisfaction  with  that  description  of  the 
property,  and  Snyder  reconveyed  to  James ;  and  James  reconveyed  to 
him  another  piece  of  property,  or  the  part  of  the  same  property,  and 
all  these  deeds  went  on  record,  and  were  on  record  at  the  time  the 
proceedings  were  instituted  to  set  aside  his  discharge,  and  at  the 
time  the  sale  was  made  by  the  assignee  in  bankruptcy.  Now,  the 
object  of  this  bill, — the  purpose  of  this  bill, — is  to  prove  all  these  trans- 
actions by  oral  testimony,  so  as  to  show  what  was  the  property  that 
was  purchased  by  these  parties  in  the  sale  and  in  the  deed  made  by 
the  assignee. 

The  first  thing  I  have  to  say  about  that  is,  if  any  of  that  testimony 
is  admissible  at  all,  it  is  as  much  admissible  in  a  suit  at  law  as  in 
chancery.  If  they  can  make  their  deed  any  better  by  propf  of  an 
equitable  interest,  or  of  changes  in  the  interest,  it  is  just  as  compe- 
tent to  do  it  in  law  as  it  is  in  equity.  I  know  of  no  reason  why  the 
one  court  should  not  deal  with  it  as  well  as  the  other.  It  is  the  same 
proposition,  it  is  between  the  same  parties;  and  there  is  no  more 
power  in  a  court  of  equity  to  make  that  good — to  make  that  deed  cover 
what  it  does  not  cover — by  description  than  there  is  in  a  court  of  law. 

But  now  I  come  to  a  proposition  about  which  I  have  a  little  more 
hesitation  than  anything  I  have  said,  and  as  it  may  be  used  here- 
after, and  is  one  of  the  reasons,  also,  why  I  dismiss  this  bill,  I  should 
like  the  language  to  be  carefully  stated,  and  must  be  very  careful  my- 
self. These  proceedings  to  subject  ibis  land  to  sale  by  the  assignee 
in  the  court  of  bankruptcy  were  all  taken  after  these  deeds  were  made, 
and  the  last  one  of  them  was  on  record  in  the  office  of  the  proper 
register  of  lands  in  the  county.  Mr.  Snyder  was  brought  in,  if  that 
was  necessary,  de  novo.  In  order  to  have  his  discharge  set  aside,  and 
he  answered,  and  this  matter  was  set  up  in  that  proceeding:  that  he 
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did  owu  this  land ;  and  that  was  tried  in  that  proceeding,  and  hie 
discharge  was  set  aside  on  that  ground.  Then  immediately  the  new 
assignee  was  ordered  to  schedule  this  property,  and  did  schedule,  and 
did  get  a  decree,  and  did  sell  it,  and  these  plaintiffs,  or  the  men  from 
whom  they  purchased  it,  bought  it  at  that  publio  sale.  Now,  it  is  my 
opinion  that  the  proceeding  was  binding  upon  Snyder,  and  it  bound 
him  just  so  far  as  it  described  the  land  it  sold  and  no  further;  that 
whatever  title  was  in  Snyder  at  that  time,  if  he  varied  the  title  be- 
tween the  time  of  his  going  into  bankruptcy  and  the  time  of  this 
jndicial  sale,  nevertheless,  it  took  all  the  interest  which  he  had  when 
the  sale  was  made.  I  think  he  was  still  in  the  bankruptcy  court; 
that  he  was  still  a  party  to  th&  proceeding;  that  if  he  got  any  better 
or  different  title  from  the  time  that  he  went  into  bankruptcy  to  the 
time  that  this  judicial  sale  was  made,  that  that  title  iniured  to  the 
benefit  of  the  purchaser;  that  sach  legal  title  as  was  then  in  him  on 
the  records  of  the  register's  office  was  sold  and  bought  by  these  par- 
ties,  if  covered  by  the  description,  and  no  more ;  that  they  took  what 
they  bought  by  that  description  in  tbdr  deed  and  in  their  sale,  and 
they  take  such  title  as  Snyder  had  to  it  at  the  date  of  the  decree,  and 
that  there  is  no  place  for  chancery  to  interfere  about  it.  These  par- 
ties, the  present  defendants,  are  purchasers  subject  to  all  of  these 
transactions.  They  are  all  purchasers  subsequent  to  the  decree  set- 
ting aside  his  discharge ;  they  are  all  subsequent  to  the  decree  of  sale; 
they  are  subsequent  to  the  sale  and  making  and  recording  of  the  deed ; 
they  are  all  purchasers  with  notice  of  what  was  done  in  the  bank- 
ruptcy court;  and  as  that  bound  Snyder  that  bound  them,  and  as  it 
did  not  bind  Snyder  it  did  not  bind  them.  There  is  no  issue  for  chan- 
cery to  interfere  about  it.   I  dismiss  the  bill. 


Underwood  and  others  o.  Bitoan  and  others. 
(OireuU  Court,  IT.  D.  T«xa$.  183S.) 

EQDITT— L&OHra— TtTLiB  UHDSB  FlUDOULEHT  TbAHWXB  OF  LAND  CBRTJFICA.n 

— Tuuar. 

The  delay  on  the  part  of  complainants  in  asserting  their  alleged  claim  lothe 
lands  hi  controversy  in  this  case  held  fatal  to  their  pn^ettox  relief. 

In  Equity. 

McCoRHicE,  J.  It  appears  from  the  pleadings  and  proof  in  this 
case  that  Finess  Boberson  (whose  name  is  spelled  with  some  varia- 
tions, rendered  immaterial  by  the  proof)  on  the  first  of  March,  1S38, 
obtained  from  the  proper  authority  in  Texas  a  certificate  for  one 
league  and  one  labor  of  land;  that  on  the  fifth  day  of  March,  1838, 
he  conveyed  this  ceriifioate,  by  transfer  written  on  the  back  thereof. 
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to  Warner  L.  Underwood,  A  separate  instrument  made  same  day 
limited  Warner  L.  Underwood's  title  to  a  part,  and  made  him  trustee 
for  others  as  to  the  other  part,  not  piatericj  to  the  issnes  in  this  ease. 
Soon  after  this  transaction  Boberson  removed  to  .Arkansas,  and  Un- 
derwood returned  to  Kentucky,  and  the  next  appearance  of  the  certifi- 
cate is  in  1852-53,  in  the  office  of  the  district  sarveyor  of  Grayson 
connty,  in  which  county  it  appears  to  hare  been  located,  and  the 
location  forfeited  by  failure  to  return  the  field-notes  of  the  survey  to 
the  land-office  by  thirty-first  Angust,  1853.  On  the  twelfth  May, 
1855,  Finess  Boberson,  in  Sevier  county,  Arkansas,  conveyed  by 
separate  writing  said  certificate  to  Dennis  Trammel,  and  on  the 
twenty-third  of  Jnne,  1855,  Dennis  Trammel  conveyed  the  certificate 
to  S.  W.  March  for  valuable  and  adequate  consideration.  At  that 
time  the  transfer  to  Underwood,  which  had  been  written  on  the  back 
of  the  certificate,  was  completely  covered  and  hidden  by  a  piece  of 
brown  paper,  just  the  size  of  the  certificate,  pasted  on  the  back  of  the 
certificate;  and  the  proof  abundantly  shows  that  S.  W.  March  had 
no  actual  knowledge  or  notice  of  the  transfer  to  Underwood.  On  the 
eighth  of  August,  1855,  a  patent  issued  to  said  March  as  the  assignee 
of  said  certificate  for  the  land  in  controversy.  March  claimed  the 
land,  paid  taxes  upon  it,  and  about  1872  commenced  placing  tenants 
upon  it  nnder  written  leases,  embracing  specified  parts  of  it,  and  a 
few  years  later  built  a  dwelling-house  upon  it  for-  his  own  residence, 
bnt  died  on  the  twenty-ninth  day  of  July,  1878,  before  he  had  removed 
his  residence  to  this  land.  Before  the  institution  of  this  suit  mnch 
of  the  land  was  in  cultivation,  and  more  of  it  inclosed  for  pasture, 
many  wells  dug  and  tenant  houses  erected  on  the  land,  and  extensive 
and  valuable  improvements  made  thereon,  rendering  the  tract  very 
valuable. 

The  defendants  hold  March's  title.  The  complainants  hold  Under- 
wood's title.  Underwood  died  in  February,  1872.  This  suit  was 
filed  June  13,  1881.  The  defendants,  besides  other  pleas,  urge  that 
"the  complainants'  demand,  if  any  they  have,  is  stale,  and  in  a  court 
of  equity  ought  not  to  be  heard. "  This  the  bill  attempts  to  avoid  by 
charging  fraud  on  the  part  of  March  in  procuring  the  Boberson  certifi- 
cate and  concealing  the  transfer  to  Underwood,  but  this  charge  finds 
no  snpport  in  the  proof,  and  is  fully  met  by  the  answer  and  the  de- 
fendants' proof.  It  is  also  set  out  in  the  bill,  in  explanation  of  the 
delay,  that  shortly  after  the  purchase  of  the  Boberson  certificate  by 
Underwood  "said  Underwood  went  from  Texas  with  his  family  to  the 
state  of  Kentucky,  intending  soon  to  return  to  Texas,  but  that  busi- 
ness, ill-health,  and  other  causes  delayed  and  prevented  his  return; 
•  •  •  that  by  reason  of  his'long  and  unanticipated  absence,  tbo 
disturbed  conditions  of  the  country,  his  ill-health,  and  the  bad  faith 
and  frauds  of  persons  who  found  access  to  his  papers,  they  were  mis- 
placed, lost,  abstracted,  and  destroyed." 

The  proof  shows  that  soon  after  the  purchase  of  said  certificate  by 
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Underwood/  said  Underwood's  father  died  in  Eentacky  leaving  a  large 
estate  somewhat  involyed  in  complications;  that  Underwood  was  a 
good  lawyer  and  business  man,  and  was  engrossed  with  the  business 
of  said  estate.  It  is  probably  within  the  judicial  knowledge  of  the 
Goart  that  public  affairs  and  public  land  matters  were  in  an  unsettled 
condition  in  Texas  for  nearly  10  years  after  1S38 ;  and,  again  from 
the  twenty-eighth  of  January,  1861,  to  the  thirtieth  day  of  March, 
1870,  were  so  distorbed  as  to  prevent  themnning  of  statutes  of  limi- 
tation. 

It  is  further  shown  by  the  proof  that  for  several  years,  at  least  two 
or  three  years,  before  his  death  said  Underwood's  mental  condition 
was  snch  as  disabled  him  from  giving  due  ears  to  his  business  affairs. 
The  bill  admits  that  in  May,  1860,  Underwood  received  information 
as  to  the  condition  of  the  certificate  and  the  issuance  of  the  patent, 
and  the  proof  shows  that  his  agent  in  Texas  had  ascertained  the  facts 
the  previous  winter.  While  the  condition  of  the  country  was  distorbed  ' 
as  above  stated,  yet  from  1838  to  the  institution  of  this  suit,  a  period 
of  43  years,  the  general  land-office  of  the  state  and  courts  of  the  state 
were  constantly  open.  Thousands  of  toiling  honest  citizens  were  in 
good  faith  acqniring  titles  to  land,  and  redeeming  them  from  their 
savage  state,  and  expelling  the  savage  occupiers. 

More  than  25  years  before  the  institution  of  this  suit,  March  paid 
$1,000  in  gold  for  this  certificate,  without  any  notice  of  the  trans- 
fer to  Underwood,  and  had  the  certificate  located  on  good  land,  and 
followed  up  his  location  and  procured  the  patent  to  himself  on  the 
chain  of  transfer  submitted  to  the  proper  public  officer,  who  decided 
that  he  was  entitled  to  so  receive  it  as  assignee  of  Boberson.  The 
proof  in  this  case  shows  the  transfer  to  Trammel  to  be  genuine, 
and  the  transfer  ^m  Trammel  to  March  is  not  questioned;  and  if 
Trammel  was  guilty  of  any  fraud  in  connection  with  it,  the  proof  not 
only  does  not  implicate  March  in  it,  but  strongly  negatives  such  an 
implication.  Now,  when  Boberson  and  Underwood  and  Trammel 
and  March  are  all  dead,  and  the  transactions  of  1838  faded  from  the 
memories  of  the  few  who  may  survive,  more  than  35  years  since  March 
acquired  in  good  faith  and  for  full  value  the  legal  title  to  the  land,  of 
which  Underwood  might  have  obtained  knowledge  then,  and  of  which 
he  did  have  actual  knowledge  more  than  20  years  before  the  bring- 
ing of  this  suit,  during  all  of  which  years  Underwood  and  the  com- 
plainants have  been  resting  quietly,  and  letting  March  and  the  defend- 
ants put  their  money  and  labor  and  skill  into  this  land,  the  complain- 
ants come  and  pray  "that  the  patent  to  S.  W.  March  be  declared  to 
have  been  issued  to  said  S.  W.  March  and  held  by  him,  and  all  the 
defendants  herein  holding  under  him  or  through  him,  in  trust  for 
complainants.** 

In  ray  opinion  the  complainants  have  waited  too  long,  and  their 
prayer  in  a  court  of  equity  cannot  be  granted,  and  the  bill  should  be 
dismissed  at  complainants*  costs ;  and  it  will  be  so  ordered. 
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Denotes  v.  Byah. 
{Cireutt  C^urt,  D.  Minnetota.  June  Term,  1885.  \ 

PSKCniK— BriDKNCE. 

After  a  full  considertition  of  the  evidence  in  this  case,  held,  that  complflfnant 
has  not  proved  himself  to  be  the  son  and  sole  heir  at  law  of  the  deceased  owner ' 
of  the  real  estate  In  controverar,  sod  that  the  biU  muft  be  diamiased.. 

Action  to  Settle  Adveree  Claim. 
-  S,  L.  Pierce,  for  complainant. 

R.  B.  Oaluaha  and  Young  <6  Lightner,  for  defendant. 

Nklson,  J.  This  action  is  brought  ander  the  statute  of  Minnesota, 
(Bev.  St.  c.  76,  §  2,)  by  a  citizen  of  the  state  of  Nebraska  against  a 
citizen  of  the  state  of  Minnesota,  to  settle  an  adverse  claim  to  certain 
r6al  estate  in  the  county  of  Bamsey,  in  this  district,  described  in  the 
bill  of  complaint  as  follows : 

"Lot  numbued  one  (1)  of  section  numbered  five,  (5»)  in  township  num- 
bered twenty-eigfat,  (28,)  of  range  numbered  twenty-three,  (23,)  containing 
flfty-t wo  and  flf ty-slx  one-hundredtfas  seres  (52  56-100)  of  land ;  also  tbe  west 
half  (W.  I)  of  the  south-east  quarter  (S.  E.  4)  of  section  numbered  thirty-two, 
{32,)  in  township  numbered  twenty-nine,  (29,)  of  range  numbered  twenfy- 
tbree,  (23.)  containing  eighty  acres;  also  uie  north-east  quarter  (K.  E.  4)  of 
the  BOUtb*west  quarter  (S.  W,  4)  of  section  numbered  thirty-two,  (32,)'  in; 
township  numbered  twenty-nine,  (29.)  of  range  numbered  twenty-three,  (23,) 
conlalning  forty  acres;  also  lot  numbered  one,  (1,)  in  section  numbered  thirty- 
two,  (32,)  township  numbered  twenty-nine,  (29.)  of  range  numbered  twenty- 
three,  (29,)  containing  twenty-nine  and  seventy  liandredtfas  acres,  (2970-100;) 
also  lot  numbered  two,  (2,)  in  section  thirty-two,  (32,)  in  township  numbered 
twrnty-ninot  (29,)  of  range  numbered  twenty-Uiree,  (28,)  containing  thirty- 
one  and  20-lOOth  acres,  (31  20-100;)  also  the  south-west  quarter  (S.  W.  i)  of 
the  north-west  quarter  (N.  Vf.  4)  of  section  numbered  thirty-two,  (32^  in 
township  numbered  twenty-nine.  (29,)  of  range  numbered  twenty-three,  (28,) 
containing  forty  (40)  acres;  alsothewesthalf  (W.i^)of  the  south-east  quarter 
(Su  E.  4)  of  the  north-west  quarter  (N.  W.  1)  section  numbered  thirty-two^ 
(32,)  in  township  numbered  twenty-nine,  (29,)  of  range  numbered  twenty- 
three,  (28,)  containing  twenty  acres;  also  the  north  huf  (N.  })  of  the  south- 
west quarter  (S.  W.  J)  of  section  numbered  one,  (1,)  in  township  numbered 
twenty-nine,  (29,)  of  mnge  numbered  twenty-three,  (23,)  containing  eighty 
acres;  all  of  said  real  eatute  situate  in  Ramsey  county  and  state  of  Minnesota; 
also  tiie  west  sixty  (GO)  feet  of  lot  four,  (4.)  and  the  soutli  third  (})  of  lot  num- 
bered three,  (3,)  in  block  numbered  six,  (6,)  of  Kondo's  addition  to  the  city  of 
St.I^iLl,  in  said  county  of  Ramsey;  also  a  strip  of  land  north  of  FeHrl  street, 
west  of  Joel  Wliitney's  addition  to  the  city  of  St.  Paul,  continued  northerly  to 
a  point  to  intersect  at  Juckson  street,  and  east  of  said  Jackson  street,  in  the 
city  of  St.  Paul,  in  said  county  of  lliimsey;  also  lots  numbered  twelve,  (12,) 
thirteen,  (13,)  fourteen,  (14,)  and  fifteen,  (15,)  Prince  &  Denoyer's  rearrange- 
ment in  the  city  of  St.  Paul,  in  said  county  of  Itamsey.  All  of  which  said  real 
estate  ia  of  the  value  of  seventy-flve  thousand  dollars." 

The  complainant  claims  to  be  the  owner  in  fee,  and  sole  heir  at 
law  of  Stephen  Denoyer,  who  died  intestate,  December  3,  1877,  pos- 
sessed of  ibe  real  estate  in  contifoversy,  which  was  distributed  by  the 
probate  court  of  the  county  among  his  brothers  and  sisters  and 
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nephews  and  nieces  and  widow  BnrriTing  him.  The  defendant  ob- 
tained the  title  vested  under  the  decree  of  distribatiou  by  the  par- 
chase  of  part  of  the  property  from  the  heirs  to  whom  it  was  distrib- 
uted, and  a  part  from  their  grantees.  The  claimant  seeks  to  quiet 
and  settle  his^aim  to  the  parts  assigned  to  the  brothers  and  sisters 
and  nephews  and  nieces  of  the  intestate  by  virtue  of  the  statute,  as 
sole  heir,  alleging  that  he  is  the  legitimate  son  of  the  intestate,  Stephen 
Denoyer,  and  that  the  land  is  vacant  and  unoccupied.  The  defendant 
admits  that  the  land  is  vacant,  bat  denies  that  the  complainant  is  the 
legitimate  son  and  sole  heir  at  law,  and  sets  up  the  decree  of  distri- 
bution as  a  bar  to  this  suit.  A  replication  is  filed;  and  volaminons 
testimony  is  taken  in  the  United  States  and  in  Canada.  The  questions 
of  fact  and  law  are  very  thoroughly  presented.  I  will  first  consider 
the  facts  at  issue. 

The  complainant's  testimony  is  chiefly  hearsay,  and  consists  of 
the  declarations  and  admissions  of  the  intestate.  Stephen  Denoyer, 
that  the  claimant  is  his  son,  and  also  the  declarations  of  aged  mem- 
bers of  Stephen  Denoyer's  family,  who  were  incapable  of  being  ex- 
amined on  account  of  the  infirmity  of  age.  It  also  includes  the  tes- 
timony of  other  members  of  the  family,  of  facts  and  circumstances 
tending  to  sustain  his  claim.  The  claimant  is  examined  in  his  own 
behalf,  and  gives  a  long  narrative  of  himself,  and  his  discovery  that 
he  was  the  intestate's  son,  and  the  account  given  him  of  his  birth 
by  Stephen  Denoyer.  The  relation  of  Stephen  Denoyer  to  the  wit- 
nesses whose  declarations  are  testified  to,  and  other  facts  connected 
with  hie  history  are  conceded.  Etienne  or  Stephen  Denoyer  was  bom 
in  St.  Fhillippe,  in  the  district  of  Montreal,  Canada,  April  21,  1806. 
He  was  the  son  of  Etienne,  of  the  same  place,  who  had  two  brothers, 
Antoine  and  Andre.  Stephen  Denoyer,  during  his  boyhood,  moved 
to  St.  John,  12  miles  distant  from  St.  Phillippe,  where  his  uncle  Andre 
lived,  and  about  1827  left  his  home,  and  for  23  years  his  mother  and 
sisters  and  family  did  not  hear  from  him,  and  supposed  he  was  dead. 
There  is  no  direct  and  positive  evidence  of  his  whereabouts  until  1839, 
when  he  was  living  in  the  state  of  IlUnois,  at  Prairie  du  Rocher ;  and 
in  1841  was  there  married,  and  removed,  in  1843,  to  Dubuque,  Iowa, 
where  his  wife  gave  birth  to  a  child,  and  mother  and  child  both  died. 
During  the  same  year  he  removed  to  and  settled  in  Wisconsin, — now 
Minnesota, — and  from  that  time  until  his  death  kept  the  Half-way 
House  between  St.  Paul  and  the  present  city  of  Minneapolis.  He 
was  married  in  St.  Paul  in  1845,  and  again  in  1873.  Evidence  of 
these  marriages  are  introduced,  the  ceremonies  being  performed  by  a 
priest  of  the  Eoman  Catholic  Church. 

The  complainant  claims  that  previous  to  Stephen  Denoyer  leaving 
Canada,  or  about  that  time,  he  married  a  woman,  whose  name  and 
family  are  unknown,  and  that  he  is  the  legitimate  ofiFspring  of  this 
marriage,  being  born  in  Troy,  New  '^fork;  that  his  mother  died  in 
giving  him  birth,  and  he  was  taken  to  Antoine  Denoyer,  Stephen's 
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uncle,  to  be  nused,  Who  paid  the  former  $200  a  year  nntil  he  was  14 
years  old. 

Briefly,  then,  hiB  evidenoe  can  be  snmmarued:  The  eomphtinant 
teBtifies  "that  he  was  broaght  up  in  the  family  of  Antoine  Benoyer, 
of  St.  Fhillippe,  Canada,  and  first  disooTered  that  his  father  was 
Stephen  Denoyer,  of  Minnesota,  in  1863  or  1864,  when  he  was  16 
or  17  years  of  age.  He  was  recognized  in  the  fomily  and  treated 
as  a  son  of  Antome  nntil  that  time,  when,  in  a  conversation  with  An* 
toine,  he  discovered  that  he  was  not  his  father.  The  discoveiy  was 
made  when  the  plaintiff  had  incurred  the  displeasure  of  Antoine,  and 
was  punished  by  him ;  and  on  the  assertion  by  a  neighbor  that  he  was 
not  Antoine's  son,  he  made  inquiry,  and  was  informed  that  he  was 
the  son  of  Stephen  Denoyer,  of  St.  Paul.  The  complainant  left  his 
home,  and  started  to  visit  Stephen  in  Minnesota,  where  he  arrived  in 
June  or  July,  1856,  and  entered  his  saloon  unknown,  and  introduced 
himself,  and  became  a  member  of  the  family.  In  the  saloon  one 
night  he  asked  where  his  mother  died,  and  Stephen  Denoyer  said,  she 
died  in  giving  him  birth  in  Troy,  New  York,  and  that  he  took  him  to 
Antoine  D>enoyer  to  be  raised,  and  he  paid  him  f  300  a  year  for  his 
keeping  until  he  waa  14  years  old." 

It  is  conceded  that  the  complainant  was  brought  up  in  the  family 
of  Antoine,  and  lived  with  him  until  he  was- 16  or  17  years  old,  as  hia 
son,  and  recognized  as  such.  Antoine  Denoyer  was  twice  married, 
and  had  a  la^e  number  of  children  by  each  wife.  The  last  wife  was 
Marie  Qervais,  and  she  and  Antoine  are  still  living,  bat  mentally  in- 
firm, and  not  capable  of  giving  their  evidence. 

The  principal  testimony  upon  which  complainant  relies  is  his  own 
evidenoe  of  the  declarations  of  Stephen  Denoyer,  and  the  evidence  <tf 
other  witnesses  to  whom  Stephen  Denoyer  introduced  him  as  his 
son,  or  his  boy;  and  the  evidence  of  one  or  two  witnesses  to  whom  it 
is  claimed  Stephen  Denoyer  gave  an  account  of  his  birth,  and  de- 
clared him  to  be  a  son.  It  is  true,  there  are  hearsay  declarations 
and  evidence  of  members  of  Stephen  Denoyer's  family,  and  vague 
rumors  and  surmises  of  a  mysterions  relationship  existing  between 
the  elaimant  and  Stephen  Denoyer,  but  they  are  not  of  sufficient 
weight  to  be  considered  in  determining  the  issue. 

The  complainant's  case  would  be  established  pretty  clearly  if  there, 
were  no  record  evidence  countervailing  the  theory  advanced  by  him. 
The  hearsay  testimony  of  aged  and  deceased  members  of  the  family 
is  vny  proper  and  admissible  in  suits  of  this  kind,  and  it  is  allowed 
from  the  necessity  of  the  case;  for  in  many  instances  it  is  the  only 
evidenoe  possible  to  establish  pedigree  and  consanguinity.  In  fact, 
anything  which  a£Fords  reasonable  grounds  of  belief  is  competent  to 
be  considered  to  establish  relationship;  bnt  loose  declarations  and 
expressions  implying  heirship,  uncertain  in  their  character,  have  not 
much  influence  in  determining  such  relationship.  The  reliance  placed 
upon  this  kind  of  evidence  depends  upon  the  circumstances  attend- 
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ing  tbe  declarations,  as  well  as  the  knowledge  that  the  declarant  is 
supposed  to  have  possessed  of  the  matters  spoken  of.  Aside  from 
the  claimant's  testimony,  and  that  of  one  or  two  others,  the  eridenoe 
is  made  ap  of  oaanal  oonTersaticniB  in  Stephen  Benoyer's  saloon  30 
years  ago,  between  the  latter  and  aoqaaintanees  who  stopped  in  pass- 
ing his  place;  and  while  their  recollection  is  indistinct  upon  most  of 
the  matters  in  these  conversations,  they  are  clear  that  Stephen  in- 
troduced the  claimant  as  his  son  or  his  boy.  The  complainant  at 
'that  time  was  a  lad  ot  aboat  17  or  18,  and  is  now  a  mature  man  of 
.47  or  48  yean  of  age;  but  the  witnesses  generally  testify  as  to  his 
identity  with  the  boy  of  17  or  18  years,  and  some  of  them  swear  as  to 
personal  resemblance  and  similarity  of  character  between  the  claim- 
ant and  Stephen  Denoyer.  None  of  these  frequenters  of  the  "Half- 
way House"  had  seen  the  claimant  until  recently  for  a  period  of  30 
years,  and  had  only  noticed  the  boy  at  tbe  house  onee  or  twice. 

If  there  was  no  evidence  in  opposition  to  the  claim,  it  might  be, 
perhaps,  a  fair  deduction  that  the  claimant  was  a  son  of  Stephen 
Denoyer's,  and  as  there  are  no  other  relatives  who  conld  take  the  es- 
tate but  those  to  Thorn  it  was  distributed  b^  the  probate  court,  the 
facts  would  establish  his  claim,  and  might  justify  a  decree.  Some  of 
the  complainant's  witnesses  are  evidently  mistaken,  however,  in  re- 
lating the  conversation  and  declarations  of  Stephen  Denoyer,  in  which 
they  state  he  spoke  of  bf^ving  a  son,  and  that  he  afterwards  intro- 
duced the  claimant  as  such.  I  shall  not  particularize ;  it  is  quite  ap- 
parent by  a  glance  at  the  testimony;  for,  by  some  of  the  witnesses 
Stephen  Denoyer  is  reported  to  have  talked  about  matters,  and  to 
have  narrated  domestic  affairs  which  the  record  evidence  shows  to 
have  been  untrue,  and  no  possible  motive  existed  for  such  misrepre- 
sentation by  him. 

The  theory  of  the  defendant  is  that  tbe  claimant  is  the  son  ot  An- 
toine  Denoyer,  and  cousin  of  Stephen.  Tbe  complainant,  while  liv- 
ing with  Antoine,  was  called  Isaie,  and  some  times  John,  and  he 
brings  this  suit  by  the  name  of  George  Isaie,  under  which  name  he 
was  married.  The  defendant  urges  that  the  claimant's  true  name  is 
Jacques  Isaie  Denoyer,  bom  in  September,  1836,  of  the  legitimate 
marriage  of  Antoine  Denoyer  and  Marie  Oervais.  In  proof  of  this 
they  produce  evidence  which  shows  that  there  was  only  one  child 
brought  up  in  the  family  of  Antoine  called  Isaie,  and  it  is  undisputed 
that  the  claimant  was  that  child ;  and,  furthermore,  the  parish  reg- 
ister of  St.  Phillippe  is  introduced,  and  an  entry  appears  therein  as 
follows : 

"On  the -aeventeenth  day  of  September,  one  thousand  eight  hundred  and 
thirty-six,  by  us,  as  priest,  undersigned,  has  been  baptised,  under  condition, 
iTacques  Isaie,  bom  this  morning  of  tlie  legitimate  marrisge  of  Antoine  De- 
noyer, farmer,  of  this  parish,  and  of  Marie  Grervais.  The  god-father  was 
Joseph  Hehert,  the  god-mother  J  ulie  Bourdon,  who,  with  the  father  present, 
could  not  sign. 

[SignedJ  ,  "Pigeon,  Priest." 
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The  pariah  register  is  usnallj  the  best  soaroe  of  evidence  in  eases 
of  this  character.  Tbis  entry  was  required  to  be  made  by  the  law  of 
Lower  Canada,  and  the  effect  of  the  record  is  defined  by  the  "Acts 
of  Civil  Statns,"  in  force  in  1836.  It  is  in  Canada  the  authentic 
evidence  of  birth  and  baptism.  Wfaile  this  entry  will  not  have  eqnal 
weight  in  this  court  as  evidence  of  the  facts  therein  stated  by  the  priest, 
and  represented  by  him  as  declared  by  the  persons  presenting  the 
child  for  baptism,  it  is  admisBible  to  prove  that  a  child  of  Antoine 
Denoyer  and  Marie  Gervais  was  presented  for  baptismi  and  was  named 
Jacques  Isaie.  It  was  the  dnty  of  Antoine  Benoyer,  when  the  child 
was  presented  for  baptism,  to  declare  the  day  of  birth,  and  the  names 
and  occupation,  etc.,  of  the  father  and  mother,  and  it  was  the  duty 
of  the  priest  to  make  the  entry.  The  parents,  if  present,  and  spon- 
sors were  required  to  sign  the  record,  and  if  any  of  them  could  not 
sign  their  names,  mention  of  that  fact  was  rdqaire<|  by  law  to  be 
made  in  the  entry.  This  record,  therefore,  raises  a  presumption  that 
the  Isaie  who  lived  with,  and  was  brought  up  in,  the  family  of  An- 
toine, WM  his  legitimate  offspring,  and  overcomes  all  the  oral  evidence 
of  witneases  of  the  declarations  and  admissions  of  Stephen  Denoyer 
and  others.  It  is  true,  there  are  two  records  of  baptism :  one  an  en- 
try which  was  made  in  the  parish  register,  and  the  other  a  duplicate 
required  by  law  to  be  filed  in  the  prothonotary's  ofiQce  of  the  supreme 
court  of  the  district-of  Montreal;  and  there  is  a  difference  between 
them  in  the  date  given  when  the  child  is  stated  to  be  bom  and  pre- 
sented for  baptism.  I  do  not  think  this  difference  is  of  mnch  im- 
portance. The  fact  required  to  be  established  is  the  identity  of  the 
claimant,  who  lived  in  Antoine's  family,  with  the  child  presented  for 
baptism,  and  this  certificate  of  entry  is  evidence  of  that  fact. 

The  complainant's  solicitor  urges  that  the  evidence  fails  to  show 
that  Isaie  was  ever  called  Jacques.  One  of  the  sons  of  Antoine  tes- 
tifies that  he  had  a  brother  Jacques  Isaie;  but  bis  evidence,  taking 
into  consideration  the  circumstances  when  given,  perhaps,  without 
this  record,  would  have  little  weight,  but  in  connection  with  the  entry 
it  must  be  considered  as  evidence  tending  to  establish  the  fact  that 
there  was  a  son  of  Antoine's  by  the  name  of  Jacques  Isaie.  The 
claimant  had  several  Christian  names;  a  familiar  one  was  John. 
New  Christian  names  are  acquired  arbitrarily;  nick-names  are  fre- 
quently given,  and  sometimes  names  are  assumed  or  fixed  by  an  ef- 
fort to  An^icize  a  French  name.  Jacques  might  very  easily  be  pro- 
nounced Jack,  which  in  English  is  the  diminutive  of  John;  so  that, 
although  the  complainant  in  his  testimony  states  that  the  name  of 
John  was  given  him  while  at  work  in  a  brick-yard,  in  Troy,  New 
York,  when  he  was  about  16  years  of  age,  it  is  not  improbable  that  it 
was  effected  in  this  manner,  and  the  explanation  is  not  inconsistent 
with  his  statement.  This,  however,  is  not  very  important,  for,  as  I 
said  before,  the  fact  to  be  established,  and  which  the  defendant  en- 
deavors to  prove,  is  that  the  plaintiff  is  Antoine's  son. 
v.24F,no.3 — 6 
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There  is  more  written  evidence  introduced  by  the  defendant.  Let- 
ters are  prodaoed,  written  at  the  instigation  and  dictation  of  Stephen 
Denoyer  to  bis  ancle  Antoine,  in  answer,  it  would  seem,  to  inquiries 
about  his  son  Isaie,  who  had  gone  to  Minnesota.  In  these  letters 
Stephen  speaks  ot  the  claimant  as  Antoine's  son;  and  farther,  a  let- 
ter from  claimant  is  introduced,  written  in  1858,  while  he  was  with 
Stephen  Denoyer,  in  Minnesota,  in  which  he  addresses  Antoine  and 
Marie  Gervais  as  his  dear  parents,  and  sabscribes  himself  as  their 
devoted  son.  And,  in  addition,  there  is  introduced  a  written  contract, 
executed  in  1854,  between  Antoine  Denoyer  and  the  claimant,  in 
which  the  latter  represents  himself  as  the  son  of  Antoine.  These  ad- 
missions in  the  contract  and  in  the  letter  are  made  after  the  alleged 
discovery  by  complainant  that  he  was  not  Antoine's  son,  and  at  a  time 
when  he  left  his  home  to  go  and  live,  as  he  claims,  with  Stephen  as 
his  father.  In  his  letters  to  Antoine  the  claimant  does  not  speak  of 
Stephen  as  his  father,  iln^  does  not  intimate  that  he  was  recognized 
as  a  son,  but  expresses  the  affection  of  an  absent  member  of  the  fam- 
ily for  his  parents. 

It  is  not  necessary,  in  my  opinion,  to  examine  the  testimony  fur- 
ther; for,  after  full  consideration,  I  find  that  the  claim  of  the  com- 
plainant is  not  sustained  by  the  evidence.  It  is  not  necessary  to  de- 
termine the  effect  of  the  decree  of  the  probate  court. 

The  bill  of  the  complainant  is  dismissed,  and  a  decree  will  be  en- 
tered accordingly. 


WstitiS  V.  Seixab  and  others. 
{Otrmtit  Oimrt,  8,  D.  Nev  Forit.  June  6, 1886.) 

DSBD  OF  Infant — When  Avoided. 

The  de«d  of  an  infant  may  be  avoided  at  any  time  after  becoming  of  age  nn- 
til  he  is  barred  by  the  statute  of  limitatloiu,  provided  there  has  been  no  wwd 
or  act  on  hia  part  indicating  aasent. 

Motion  for  a  New  Trial. 

Theodore  E.  Burton  and  Algernon  S*  SiUlivanf  for  the  motion, 

Peter  Condon  and  Tkonuia  AUisoHt  opposed. 

GoxE,  7.  This  is  an  action  for  dower.  The  plaintiff,  on  the  twenty- 
third  of  March,  1870,  united  .with  her  husband  in  conveying  the  prop- 
erty, which  is  the  subject  of  this  suit,  by  full  covenant  warranty 
deed.  She  was  then  an  infant.  Her  husband  died  in  July  or  Au- 
gust, 1873.  At  the  time  of  his  death  she  was  living  at  Laporte,  In- 
diana. In  September,  1872,  she  became  of  age.  In  the  fall  of  1883, 
11  years  after  attaining  her  majority,  she  disaffirmed  the  deed.  The 
case  was  tried  at  the  April  circuit,  1385.  At  the  close  of  the  evi- 
dence, the  defendant  moved  for  the  direction  of  a  verdict  upon  the 


Dgi  ized  by  Google 


WELLS  V.  SBIXAS. 


88 


gronnd,  inter  alia,  that  the  deed,  being  voidable  only,  was  rendered 
valid  by  the  long  years  of  inaction  on  the  part  of  the  plaintiff.  The 
motion  was  opposed  upon  the  theory  that  the  deed  was,  as  to  the 
plaintiff,  wholly  void.  The  question,  therefore,  upon  which  the  case 
tamed  at  the  trial  was  whether  the  deed  was  void  or  voidable.  The 
ooart  took  the  latter  view,  and  directed  a  verdict  for  the  defendant. 

The  plaintiff  now  movee  for  a  new  trial,  and  for  the  first  tinae  ad- 
vances the  proposition  that  the  deed,  though  voidable,  was  disaffirmed 
within  a  reasonable  time.  In  support  of  this  view,  Sims  y.  Ever- 
hardt,  102  U.  S.  800,  is  cited.    At  page  SIS  of  that  case  the  court 


"Where  there,  is  nothing  more  than  silence,  many  cases  hold  that  an  in- 
fant's deed  may  be  avoided  at  any  time  after  his  reaching  majority  until  he 
is  barred  by  the  statute  of  limitations,  and  that  silent  acquiescence  for  any 
period  less  than  the  period  of  limitation  is  not  a  bar.  Such  was,  in  effect, 
the  ruling  in  IroiTU  t.  Trvine,  9  Wall.  617.  See,  also,  Prout  v.  WUep,  28 
Mich.  164,  a  well-considered  case,  and  Lessee  qf  Drake  v.  Hamsay,  5  Ohio, 
251.  Sut,  on  the  other  hand,  there  appears  to  be  a  greater  number  of  cases 
which  hold  that  silence  during  a  much  less  period  of  time  will  be  held  to  be 
a  confirmation  of  the  voidable  deed.  But  they  either  rely  upon  Holmes  v. 
Blogg,  8  Taunt.  85,  which  was  not  a  case  of  an  infant's  deed,  or  subsequent 
cases  decided  on  Its  authority,  or  they  rest  in  part  upon  other  circumstances 
than  mere  silent  acquiescence,  such  as  standing  by  without  speaking  while 
the  grantee  has  madia  valuable  Improvements,  or  making  use  of  the  consid- 
eration for  the  deed.  We  think  the  preponderance  of  authority  is  that,  in 
deeds  executed  by  infants,  mere  inertness  or  silence,  continued  for  a  period 
less  than  that  prescribed  by  the  statute  of  limitations,  unless  accompanied  by 
afBr'mative  acts  manifesting  an  intention  to  assent  to  the  conveyance,  will 
not  bar  the  infant's  right  to  avoid  the  deed.  And  those  conflrmatory  acts 
must  be  voluntary." 

In  the  case  at  bar,  as  the  proof  now  stands,  there  is  no  act  of  omis- 
sion or  commission  on  the  pact  of  the  plaintiff  of  which  to  predicate 
an  intention  to  confirm  the  deed.  There  is  silence,  profound  and 
nnbroken,  but  notbing  else.  The  plaintiff,  since  her  majority,  has 
not  lived  in  the  vicinity  of  the  property  in  question,  and  there  is  no 
evidence  that  she  ever  saw  it  or  knew  of  its  existence  until  the  f^l 
of  1883.  The  language  of  the  court  just  qnoted  is  peculiarly  appli* 
cable.  It  is  a  case  of  "mere  inertness  or  silence,  continued  for  a  pe- 
riod less  than  that  prescribed  by  the  stattite  of  limitations."  The 
plaintiff,  upon  this  authority,  had  20  years  in  whioh  to  disaffirm  her 
deed.    She  did  disaffirm  it  in  11  years. 

It  may  be  conceded  that  there  are  many  points  of  difference  be- 
tween the  Everkardt  Case  and  the  case  at  bar.  In  the  former,  for 
instance,  the  plaintiff  was  nnder  the  double  disability  of  covertttre  and 
duress.  In  the  latter,  on  the  contrary,  she  was  a  free  agent  from  the 
moment  she  became  of  age.  It  may  also  be  conceded  that  the  cir- 
cumstances of  the  Everkardt  Case  did  not  necessarily  require  the 
enunciation  of  the  broad  rule  just  quoted.  Notwithstanding  this,  it 
cannot  be  gainsaid  that  the  supreme  court  have,  in  words  too  plain 
to  be  misunderstood,  expressed  the  opinion  that  the  weight  of  the  au- 
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thority  is  that  the  deed  of  an  infant  may  be  avoided  at  any  time  after 
becoming  of  age  until  he  is  barred  by  the  statute  of  limitationB,  pro- 
vided there  has  been  no  word  or  act  on  his  part  indicating  assent. 

It  seems  to  have  been  the  intention  of  the  supreme  court  to  an- 
nounce a  clear  and  general  rule,  which  should  put  an  end,  so  faf  at 
least  as  the  federal  tribunals  are  oonoemed,  to  the  exiating  confusion 
and  conflict  of  authority.  It  is  not  necessary  to  oonsider  the  prop- 
osition advanced  by  the  defendant  that  the  c<Hitroversy  must  be  de- 
termined by  state  rather  than  national  law,  for  the  reason  that  no 
New  York  decision  is  produced  in  conflict  with  Sims  v.  Everkardt. 
In  fact,  the  authorities  cited  seem  in  perfect  accord  with  that  case; 
the  difference  being  that  the  supreme  court  has  taken  a  step  in  ad- 
vance, and  has,  in  cases  of  mere  silent  acquiescence,  snggested  a  rule 
by  which  the  vague  and  elastic  expression,  "within  a  reasonable  time," 
is  given  a  fixed  and  definite  meaning.  This  being  the  view  enter- 
tained as  to  the  scope  of  the  decision  in  Simt  t.  Everkardt,  it  is  mani- 
festly-the  duty  of  this  court  to  follow  it.  The  supreme  court  may 
change  or  modify  the  rule  there  stated.  This  court  is  not  permitted 
'  o  do  so. 

It  follows  that  the  motion  for  a  new  trial  shoald  be  granted. 


The  question  as  to  when  the  various  voidable  contracts  of  an  Infant  may 
be  avoided  by  him  has  been  the  subject  of  much  litigation,  and  is  involved  in 
considerable  conflict  Judge  Reeve,  in  hia  work  on  Domestic  Relations,  p. 
*254,  Uius  states  the  general  rule:  "It  is  a  universal  rule  that  all  executory 
contracts  which  are  voidable  on  the  ground  of  infancy,  may  be  avoided  dur- 
ing infancy  by  the  infant  as  well  as  afterwards ;  as  where  a  minor  promises  to^ 
pay,  etc.  So,  too,  in  all  contracts  respecting  property  which  are  executed  by 
delivery  of  some  article,  on  payment  of  monfey,  may  be  rescinded  by  the  minor 
both  before  and  after  the  time  of  his  coming  of  age.*  But  conveyances  of 
real  property  by  feoffment,  on  delivery  of  the  deed  which  comM  in  lieu  of  pay- 
ment, or  by  any  other  conveyance  of  such  property,  in  fee  for  life  or  years, 
cannot  be  avoided  before  the  infant  attain  to  full  age.">  The  infant  may 
enter  during  minority,  and  take  the  profits  till  be  has  a  legal  capacity  to  affirm 
or  avoid  his  deed ;  but  the  entry  does  not  render  the  deed  utteriy  void,  and  he 
may  still  confirm  it  on  arriving  at  majority. ^  The  infant  may  probably,  by 
his  next  friend,  file  a  bill  and  have  a  receiver  of  the  rents  and  profits  appointed.* 

As  to  how  soon  after  majority  the  infant  must  exercise  bis  privilege  of  dts- 
atfirming  his  voidable  deeds  of  land,  etc..  the  authorities  are  in  conflict.  One 
class  of  cases  holds,  as  in  the  principal  case,  that  they  may  be  avoided  at  any 

JRHev  V.  Mallory,  33  Conir.  207;  8taf-  C.  Ewell,  Ixjail.  Cos.  S;  Bool  v.  Mix,  17 

ford  V.  Ruof,  9  Cow.  620  ;  8.  C.  Ewell,  Wend.  132;  Baker  v.  Kennett,  6i  Mo.  88; 

Lead.  Ta?.  92;  flliajiin  v.  Stafer.  49  N.  Y.  Ilartman  v.  Kendall,  4  Iiid.  403;  Pitcher 

4(r7;  Cogley  V.  Cuslimaii,  16  Minn.  401,  v.  Laycock,  7  Ind.  398 ;  Cliapiiian  v.  Chap- 

(Uil.  354.)    Bee,  also,  Sliipman  t.  Hbrton,  man,  13  Ind.  300 ;  Emmons  v.  Murray,  16 

17  Conn,   483;   Bartholomew  v,  Finiiu-  N.  II.  390;  McCoruiic  v.  Lef^gett,  8  Jonm, 

more,  17  Barb.  429;  Price  v.  Funnan,  27  I^w,  420;  Slater  v,  Trimble,  14  Ir.  C.  L. 

Yt.  268;  Carr  v.  Clough.  26  N.  H.  291;  H.  342,  Q.  B.;  HuUd^  v.  J>ollarhIde,  2< 

M'Uliy  V.  Twombley,  13  Mass.  204;  Carpeii-  Onl,  211. 

tor  V.  Carjienter,  45  Ind.  142;  Bailey  V.  'Zouch  T.  Parsons,  and  Bool  v.  Mix, 

Bamberger,  H  B.  Mon.  114 ;  Bifn?s  v.  Mo-  supra. 

(.'al>e,  27  Ind.  3-30;  Heatb  v.  Weat,  26  N,  H.  'Bee  MaUhewBOD  V.  Johnson,  1  Hoff. 

191  ;  Grace  v.  Hale,  2  Humph.  27.  Gh.  565. 
■dcoZoiicli  V.  Farsous,  SBonr,  17M;  B. 
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ti  me  after  reachlnff  majority,  till  barred  by  the  stntute  of  limltaUons,  and  that 
silent  acquieecence  alone  for  any  period  less  than  the  peiiod  oi  limitation  Is 
not  a  bar.  The  case  of  Leg9ee  qf  Drake  v.  Sanmiy  *  Is  a  leadinK  case  upon 
this  point.  The  same  ride  is  laid  down  in  a  number  of  other  cases  collected 
in  the  note.* 

There  would  seem  to  be  no  doubt,  however,  that  the  lapse  of  a  less  pei-iod 
of  time,  taken  In  connection  with  other  equitable  considerations,  may  amount 
to  a  confirmation  * 

Another  class  of  cases  lays  down  the  i vio  that  if  an  Infant  would  avoid  his 
deed  he  must  do  so  within  a  reasonable  time  after  reaching  majority.*  It  is 
to  be  observed,  however,  of  these  cases  that  they  nearly  all  reat  upon  the  au- 
thori^  of  the  case  of  Holmes  v.  Blogg,^  or  subsequent  cases  decided  upon  Its 
authority,  and  that  the  decision  of  the  rest  seems  to  have  been  influenced 
by  equitable  considerations;  as  where  the  infant  has  stood  by  after  majority 
and  seen  valuable  improvements  made  on  the  premises  without  dissent,  has 
retained  and  disposed  of  the  consideration  after  majority,  etc." 

In  Iowa  the  rule  that  an  infant  must  exercise  his  privilege  of  avoidance,  if 
at  all,  within  a  reasonable  time  after  majority,  has  been  established  by  stat- 
ute as  to  all  his  contracts.^  In  England,  likewise,  the  rule  seems  tu  be  that 
the  infant  is  bound  expressly  to  repudiate  his  contracts  within  a  reasonable 
time  after  arriving  at  minority;  and  that,  if  he  neglects  so  to  do,  his  silence 
will  amoant  to  an  affirmance.*  Tlie  case  of  Holmes  v.  Blogg,  as  to  this  point, 
bowever.  is  a  mere  dictum,  and  none  of  than  were  cases  of  deeds  executed 
by  infants,  but  actions  for  calls  upon  mlway  shares,  and  seem  to  have  been 
decided  upon  the  point  that  the  infant  cannot  remain  a  shareholder,  cannot 
keep  the  interest,  and  prevent  the  company  from  having  it  and  dealing  with 
it  as  its  own,  without  being  liable  to  bear  the  burden  attadied  to  it;'  and 
hence  these  cases  may  well  m  distingniBlied  from  the  cases  of  deeds  executed 
by  infants. 

Upon  the  whole,  the  rule  laid  down  in  the  principal  case  seems  to  be  sup- 
ported by  the  weight  both  of  reason  and  authority.  M.  D.  Ewell. 


15  Ohio,  251 ;  S.  C.  Ewell,  T^d.  Css.  98. 

>  Wallace  v.  Latham,  52  Miss.  291 ;  Ores- 
singer  V.  Lessee  of  Welch,  15  Ohio,  lyS; 
Prout  V.  Wilev,  28  Midi.  164;  Irvine  v. 
Irvine,  9  Wall.  627;  Sims  v.  Everliardt, 
102  U.  S.  300;  Voorliiej  v.Voorhies,  24  Barb. 
153;  Hath  v.  t'aroiidelet  Marine  Ry.  <fc 
Dock  Co.  56  Mo.  206;  Urban  v.  Gritnea,  2 
Grant,  Cas.  D6;  Tucker  v.  Morelaiid,  10 
Pet.  76;  Boody  v.  McKenney,  2.3  Me.  523; 
Jackaon  v.  Cariieiiter,  11  Juhn».  539 ;  Peter- 
son V.  Laik,  24  Mo.  544 ;  Youhc  v.  Norcum, 
12  Mo.  564 ;  Baker  v.  Keunett,  64  Mo.  90; 
Korcum  v.  Gaty.  19  Mo.  69;  Gillespie  v. 
Bailey,  12  W.  Va.  70;  KoHutz  v.  Davis, 
34  Ark.  690.  See,  also.  Bozenianv.  Brown- 
ing, 31  Ark.  304 ;  Green  v.  Oreen,  60  N.  Y. 
653. 

•See  Lessee  of  Drake  t.  Rammy;  Cres- 
singerv.  Lesseeof  Welch, saprs;  Wheaton 
V.  Eafit,  5  Yenf.  41;  Hartnian  v.  Kendall, 
4  Ind.  403 ;  Wallace  v.  Lewis,  4  Harr.  80 ; 
Morris  T.  Stewart,  14  Ind.  834.. 

*8ee  Hartman  v.  Kendall,  4  Ind.  403; 
Kline  v.  Beebe,  6  Conn.  506;  Bigelow  v. 
Kinuey,  SVt.  359;  Kichardson  v.  Boright, 
9  Vt.  368;  Scott  v.  Buchanan,  11  Hunipli. 
476:  Haatines  v.  Dollarhtde,  24  Cal.  216; 
Wallace  t.  Lewis,  4  Harr.  fO  \  Harris  v. 
Cannon,  6  Ga.  388;  Nathans  v.  Ark- 


wrlght,  66  Ofl.  179;  BiiiRliani  v.  Barley, 
55  Tex.  281.  See,  also,  Olianin  r.  Simfer. 
49  N.  Y.  412;  Robinson  v.  Weeks,  M  Me. 
106;  Little  v.  Duncan,  9  Rich.  Law.  50; 
Sununers  v.  Wilson,  2  Coldw.  469;  I^ong 
V.  Williams,  74  Ind.  116 ;  Stringer  v.  North- 
western Mut.  L.  Jus.  Co.  82  Ind.  100;  Tu- 
nison  v.  Clianiblin,  88  111.  378. 

6  8  Taunt.  35;  9.  O.  1  Moore,  4C6. 

'See  Bofltwick  v.  Atkins,  3  X.  Y.  00. 

'See  Rev.  St.  I860,  'i  2.540;  Code,  ?  2238; 
Wright  V.  Gernisiii,  21  Iowa,  685;  Stucker 
V.  Yoder,  3.'} Iowa,  177 ;  Jonkhis  v,  Jenkins, 
12  Iowa.  li)5;  Stout  v.  Merrill,  35  Iowa, 
5<i;  Weaver  v.  Carimnter,  42  Iowa,  313; 
ChiM.sv.DobbinH,  .">Iown.  305;  S.C.TN". 
W.  Rep.  49(i ;  Green  v.  Wilding,  89  Iowa, 
679;  S.  C.  13  N.  W.  Rep.  761. 

"See  Dublin,  etc.,  Ry.  Co.  v.  Black,  16 
Eng.  Law  &  Eq.  656,  and  note;  22  Law  J. 
Rep.  (N.  S.)  Kx.  94 ;  8  Excli.  181 ;  Holmes 
V.  Ulogg,  8  Taunt.  So;  S.  C.  I  Moore,  466; 
Northwestern  Rv.  Co  v.  McMichael,  5 
Excb.  114;  Leeds  &  Think  By.  Co.  v. 
Feaniley,  4  Exch.  26;  Cork,  etc.,  Ry.  Co. 
v.  Cazeuove,  10  Q.  B.  935. 

•Northwestern  Ry.  Co.  v.  McMichael, 
supra.  See.  also,  Robinson  v.  Weeks,  ."iis 
Me.  106;  In  re  GoDStantlnople,  etc.,  Co., 
Ebbett'a  Case,  L.  B.  d  Ch.  App  Cas.  3U2. 
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Mahasse  v.  Spalding. 
{Oireuit  Court,  N.  D.  lUimU.   May  26, 1886.J 

1.  COBTom  DtmSS—FHIXASOPHICAL  iKflTRnHBim. 

Anemometers,  hygrometers,  Ruhmkorf  coils,  barometers,  stcreoptlcons,  ical- 
TSDometers,  Qeissler  tubes,  Grenat  batteries,  radiometers,  hdd  to  be  datiable, 
as  "  pULIoflophicsl  apparatus  and  instraments,"  at  the  rate  of  3B  per  ceuk 

2.  SUIIVETORS'  COHFASBBS. 

Held  to  be  dutiable  at  45  per  ccut.  ad  v^orem. 
At  Lav. 

Percy  L.  Shuman  and  Jo.  II,  Defrees,  Jr.,  for  plaintiff. 

Chester  M.  Dawes,  ABSt.  U.  S.  Atty.,  for  defendant. 

Blodoett,  J.,  {orally.)  In  November  and  December,  1883,  the 
plaintiff  imported  several  invoices  of  anemometers,  hygrometers, 
Bubmkorf  coils,  barometers,  stereopticons,  galvanometers,  Geisdor 
tabes,  Grenat  batteries,  radiometers,  and  sarveyors'  compasses,  and 
a  duty  of  45  per  cent,  ad  valorem  was  assessed  on  them,  nnder  the  last 
clause  of  Schedule  G  of  the  tariff  act  of  March  3,  1883,  which  reads  afl 
follows,  (Heyl,  pt,  2,  p.  13,  d.  216:) 

"Hannfactures,  articles,  or  wares,  not  spocially  enumerated  or  provided 
for  in  this  act,  composed  wholly  or  in  part  of  iron*  sted,  copper,  lead,  nickel, 
pewter,  tin,  zinc,  gold,  silver,  platinum,  or  any  other  metal,  and  whether 
partly  or  wholly  manufa^ured,  45  per  cent  ad  valorem.** 

Tlie  plaintiff  insisted  that  these  goods  were  only  subject  to  a  duty 
of  35  per  cent,  ad  valorem  under  Schedule  N  of  the  same  act,  (Heyl, 
pt.  2,  p.  31,  cl.  475,)  as  ^^philosophical  apparatus  and  instruments," 
and  the  only  question  in  the  ease  is,  what  is  meant  by  the  term  "philo- 
sophical apparatus  and  instruments"  as  here  used.  The  testimony  in 
the  case  shows  that  goods  of  this  kind  are  sold  mainly  to  schools  and  in- 
stitutions of  learning,  and  to  persons  engaged  in  scientific  pursuits  and 
observations.  When  an  instrument  or  apparatus  involves  the  illustra- 
tion of  some  principle  of  natural  philosophy  or  natural  science,  it  may 
be  properly  termed,  I  think,  "a  philosophical  instrument, "  within  the 
meaning  of  this  clause.  But  it  is  insisted  that  instruments  of  this 
character  have  now- gone  into  such  general  use  in  the  arts  and  in  bus- 
iness that  they  have  become  mere  implements  or  tools  of  trade.  While 
I  mu.st  admit  there  is  some  force  in  the  argument,  yet  I  do  not  see 
where  the  line  can  be  safely  drawn  in  the  application  of  this  rule. 
The  barometer,  for  instance,  is  an  instrument  devised  for  the  purpose 
of  indicating  the  weight  or  pressure  of  the  atmosphere,  and  acts  wholly 
in  obedience  to  certain  natural  laws,  and  illustrates  snch  laws;  but  it 
has  come  into  very  general  use,  and  is  no  longer  an  instrument  used 
only  for  illustrating  the  principles  of  natural  science.  It  is  used  as  a 
"weather-glass"  by  many  people  who  are  not  engaged  in  scientific 
pursuits  or  scientific  instruction,  who  are  only  interested  in  its  in- 
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dicatlons  for  the  parpose  of  foreoasting^he  weather,  or  to  gratify  their 
ouiiosity.  The  same  may  be  said  of  the  thermometer  and  hygrom- 
eter ;  bat  still  these  instraments  are  part  of  the  apparatus  used  for 
instractioii  and  ioformation  in  various  ways  in  rolation  to  scientific 
subjects,  aiid  the  universality  of  their  use  does  not  detract  from  tbeir 
character  as  philosophical  instraments.  If  thermometers  or  hygrom- 
eters are  so  constructed  as  to  be  obviously  intended  for  use  only  in 
some  special  branch  of  business  or  trade,  as  in  that  of  brewing  and 
distilling,  for  instance,  they  might  then  be  deemed  implements  of 
trade  for  that  purpose ;  or  the  thermometer  used  by  the  physician  for 
determining  the  temperature  of  the  patient,  might  be  held  to  be  an 
implement  of  his  calling  or  profession,  because  it  is  peenliarly  adapted 
to  that  parpose,  and,  perhaps,  to  none  other.  Bat  the  instraments 
involved  in  this  invoice  are  adapted,  as  the  proof  shows,  to  the  pur- 
poses of  scientific  instruction,  and  are  also  capable  of  being,  to  some 
extent,  utilized  by  those  sufficiently  educated  to  apply  them  to  oer- 
tain  purposes  in  the  arts.  Theymost.therefore, be  allowed,  as  it  seems 
to  me,  to  come  under  this  general  description  aa  "philosophical  in- 
struments and  apparatus,"  and  are  only  subject  to  a  duty  of  85  per 
cent,  ad  valorem.  Surveyors'  compasses,  which  are  also  included  in 
this  invoice,  it  seems  to  me  are  more  properly  described  as  "mathe- 
matical instruments,"  and  not  as  "philcnophieal  instraments."  A 
surveyor's  oompass  is  something  more  than  a  mere  needle  which  indi- 
cates the  direction  of  the  magnetic  meridian.  It  is  a  combination  of 
sights,  levels,  graduated  arcs,  etc.,  with  the  needle,  for  certain  specific 
purposes,  like  that  of  running  lines,  adjusting  boundaries,  etc. ;  and 
as  such  they  seem  to  me  to  be  more  accurately  described  as  mathe- 
matical instruments  or  implements  of  trade. 

The  finding  will  therefore  be  for  the  plaintiff  as'to  all  these  goods 
except  the  surveyors'  compasses. 


YouKG  and  others  v.  Spai,ding, 
{(Xnuit  Owrf,     D.  lUinoU.  Hay  26, 188S., 

Cmrrous  Donn  —  Opara-GziUHU  Ooicpobbd  of  Metal,  Glass,  akb  8hbix, 

Ddtt  oh. 

Certain  opera-glasses  composed  of  metal,  glass,  and  pearl  or  shell,  and  of 
Thleb  tbe  pearl  or  shell  was  the  ooraponent  material  of  chief  value,  had  lo  be 
dutiable  at  the  rate  of  2B  per  cent,  ad  valorem. 

At  Law. 

Percy  L.  Shuman  and  Jol  H.  Defrees,  Jr.,  for  plaintiffs. 
Ckegtet^  M.  Dawes,  Asst.  U.  8.  Atty.,  for  defendant. 
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BLODdBTT,  J.^  (oraily.)  The  plaintiffe  imported  a  qnantity  of  shell- 
covered  opera-glasses,  which  were  olassed  as  manafactures  of  glass, 
shell,  and  metal,  in  whioh  the  metal  was  the  component  of  chief  value, 
and  assessed  as  dutiable  at  45  per  cent,  ad  valorum.  Heyl,  pt.  2,  p. 
7,  cl.  143.  The  articles  in  question  are  composed  of  shell,  metal,  and 
glass,'  and  plaintiff  contends  that  the  shell  is  the  component  of  chief 
valoe,  and  that  they  are  dutiable  at  25  per  cent,  ad  valorem^  under 
clause  486.  Heyl,  pt.  2,  p.  32.  The  proof  offered  on  the  trial  shows 
quite  conclusively  that  the  shell  is  the  chief  eomponent  of  value  in 
these  goods  in  all  but  two  instances.  The  plaintiff  is  therefore  enti- 
tled to  recover  as  to  all  the  goods,  where,  by  the  testimony  of  Lemaire, 
the  manufacturer,  the  shell  is  shown  to  be  the  chief  item  of  cost,  or 
eomponent  of  value.  In  regard  to  those  where  the  shell  and  metal 
are  of  equal  value,  a  duty  of  45  per  cent,  ad  valorem  shoold  be  paid 
as  a  "manufacture  of  copper  not  otherwise  provided  for."  Heyl,  pt. 
S,  p.  18,  cl.  216. 


Vanacker  V,  Spaldino. 

areutt  Court,  If.  D.  lUinoit.   May  26,  188S.) 

CuflTOHs  BuTixfl  ~  Kdbber  Baob  for  Manctpactdrb  op  Tot  Balloons- 
Doty  ON. 

Certain  bags  or  pouclies  compoiied  wholly  of  India  rubber,  held  to  be  duti- 
able aa  "manufactures  of  India  rubber  not  specially  enumerated,**  at  the  nte 
of  26  per  cent,  ad  valorem. 

A.t  Law. 

Percy  L.  Skuman  and  Jo.  H.  Detreee,  Jr.,  tot  plaintin. 

Cheeter  M.  Datces,  Asst.  U.  8.  Atty.,  for  defendant. 

Blodgett,  J.,  {orally.)  The  plaintiff  imported  to  the  city  of  Chicago 
certain  bags  or  pouches  made  wholly  of  India  rubber,  whioh  were 
classed  as  "toys,"  and  a  duty  of  85  per  cent,  ad  valorem  assessed 
thereon.  Heyl,  pt.  2,  p.  29,  cl.  425.  The  importer  contended  that 
the  goods  in  queBtion  were  articles  composed  of  "India  rubber,  not  spe- 
cially enumerated,  or  provided  for,"  and  as  such  subject  only  to  a  duty 
of  25  per  cent,  ad  valorem,  Heyl,  pt.  2,  p.  80,  cl.  454.  The  goods  in 
question  are  small  India-rubber  bags,  which  are  intended  for  the  pur- 
pose of  being  Inflated  with  gas,  thereby  making  a  small  balloon,  to 
be  used  as  a  child's  plaything.  The  only  question  is  whether  such 
an  article  is  a  "toy"  or  "a  manufacture  of  India  rubber,  not  other- 
wise provided  for."  I  am  of  opinion  that  these  goods  are  not  "toys" 
in  the  form  in  which  they  are  imported.  In  order  to  make  them  aal- 
able  as  toys,  they  must  be  inflated  and  closed  so  as  to  retain  the  gas, 
and,  although  this  is  bnt  a  slight  addition  to  them,  still  they  catanot 
be  called  playthings  or  toys  until  this  process  is  completed.   X  am 
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therefore  of  opinion  that  tfaese^ood  Bhould  have  been  classed  as  "man- 
nfaotures  of  India  rubber  not  specially  enumerated/'  and  charged 
with  a  duty  of  25  per  cent,  ad  valorem^ 
The  isfloe  is  found  for  the  plaintiff. 


SToncEB  V.  Spaldiho. 

(Oinuit  Onart,  N.  D.  lUinoti.  Hay  26, 1886.) 

Customs  Ddtib*— 'Wool  Kkit  Hoods. 

Cei-taln  wool  knit  hoods  A«2d  to  be  dutiable  at  30  per  cent,  ad  valorem,  under 
act  March  8^  1883. 

At  Law. 

Percif  L.  Shuman  and  Jo.  H.  Defrees,  Jr.,  for  plaintiff. 

Chester  M.  Dawes,  Asst.  U.  S.  Atty.,  for  defendant. 

Blodoett,  J.,  (orally,)  The  plaintiff  imported  a  quantity  of  wool 
knit  hoods,  and  the  appraisers  classed  them  as  "a  manufacture  of  wool 
not  specially  enumerated  or  provided  for,"  and  assessed  a  duty  on 
them  of  35  cents  per  pound,  and  40  per  cent,  ad  valorem.  Heyl,  pt. 
2,  p.  24,  cl.  363a.  The  plaintiff  paid  this  daty  under  protest,  appealed 
to  the  secretary  of  the  treasury,  and  now  brings  this  suit,  and  contends 
that  the  goods  were  only  dutiable  at  80  per  cent,  ad  valorem  under  the 
following  paragraph  of  Schedule  N,  act  of  March  3, 1883.  Heyl,  pt. 
2,  p.  27,  cl.  400: 

"Bonnets,  hats,  and  Twods  for  men,  women,  and  children,  composed  of  chip, 
grass,  palm  leaf,  willow,  or  straw,  or  any  other  vegetable  substance,  hair, 
,  whalebone,  or  other  material  not  spedally  enumerated  or  provided  for  in  this 
'  act,  30  per  cent,  ad  valorem. " 

I  think  there  can  be  no  doubt  that  the  duty  on  these  goods  was  im- 
properly assessed.  Clause  400,  just  read,  specifically  describes  "hoods 
for  men,  women,  and  children,"  and  provides  that  the  duty  upon  tbem 
shall  be  30  per  cent,  ad  valorem.  This  minute  description  must  be 
held  to  control  as  against  the  general  terms  used  in  the  clause  under 
which  the  collector  classed  them  for  duty. 

The  issue  is  found  for  the  plaintiff. 
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Dbbbinq  c.  Wikona  Harvester  Works  and  others.^ 

{Oireuit  Court,  D.  Minnesota.   Juao  Term,  1885.) 

PaTKHTS  for  IhVBKTIONS— I'RACTICB— iKFUINaEMEilT  OF  ^EVEnAL  PATENTS— 
COHflOLIDATlON  OF  SUITB— BXTENDIKG  TiMK  TO  ANSWER. 

D.  filed  a  bill  od  Hay  26, 1885,  alleging  an  infringemeot  of  two  of  the  patents 
issued  for  Improvements  in  grain -binders,  botli  relating  to  the  cord-bioding 
mechanism;  and  on  Juno  1,  ItiSS,  lie  filed  anotlier  bill  against  the  SAme  defend- 
ants for  an  infringement  of  five  patents  relating  to  grain-binding  and  harrest- 
ii)g  machines,— all  of  the  doviccs  alleged  to  be  infringed  being  used  in  one  ma- 
chiDc.  Defendant  on  June  18,  1885,  mored  to  consolidate  the  two  suits,  and 
that  the  time  to  answer  both  bills  be  extended  to  tbe  fint  rule-daf  in  September. 
Held,  that  the  motion  should  be  granted. 

In  Equity. 

Banning  d  Banning^  for  complainant. 
Dyrenforth  d  Dyrevfortk,  for  defendants. 

Nelson,  J,  The  defendants  are  engaged  in  manufaotnring  and 
selling  grain  harvesters  and  binders,  both  operated  conjointly  as  one 
machine.  The  complainant  files  his  bill  May  25,  1885,  alleging  an 
infringement  of  two  of  his  patente  issued  for  improvements  in  grain 
binders,  both  relating  to  tbe  cord-holding  mechanism;  and  on  June 
10,  1885,  he  files  another  bill  against  the  same  defendants  for  an  in- 
fringement of  five  patents,  relating  to  grain-binding  and  harvesting 
machines.  All  of  the  mechanical  devices  vrhich  are  alleged  to  be  in- 
fringed, are  used  in  one  machine.  On  June  IS,  1885,  a  motion  is 
made  by  defendant's  solicitors  that  the  two  suits  be  consolidated,  and, 
for  the  purposes  of  answer,  proofs,  and  hearing,  be  treated  as  one 
and  the  same  suit;  also  that  the  time  to  answer  both  bills  of  com- 
plaint be  extended  to  the  first  rule-day  in  September.  The  motion  is 
opposed  by  the  complainant's  solicitors  on  the  ground  (1)  that  the  sev- 
eral alleged  infringements  of  seven  different  patents  ooold  not  be 
joined  in  the  same  bill,  as  it  would  be  on  demurrer  bad  for  multifari- 
onsnesB ;  (2)  that  the  volominons  testimony  in  the  consolidated  cases 
vrould  tend  to  confusion  on  the  hearing,  and  seriously  inconvenience 
the  court.  The  charge  of  multifariousness  against  a  bill-  counting 
upon  infringements  of  the  seven  separate  patents  embraced  in  the 
two  bills,  would  not  be  sustained.  The  principles  announced  in 
Nourse  v.  AUettt  3  Fisher,  Pat.  Gas.  63,  and  followed  in  Gillespie  v. 
CummingSf  3  Sawy.  360,  and  other  cases,  permits  such  joining  of  sep- 
arate and  distinct  causes  of  action. 

The  defendants  are  engaged  in  the  manufacture  of  harvesting  and 
binding  machines,  containing  mechanism  infringing  all  the  patents, 
if  the  allegations  of  the  complainant  in  both  biUs  are  true.  I  think 
the  convenience  of  the  court  will  be  served  if  the  tws  suits  proceed  as 
one,  and  certainly  the  labor  of  the  solicitors  of  both  parties  will  be 
lightened. 

-  Reported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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'  The  delay  asked  for  by  defendants  is  reasonable,  and  cannot  prej- 
udice the  complainant.  The  motion  to  eonaolidate,  and  for  time  to 
Answer,  is  granted;  and  it  ia  so  ordered. 


CoKOTBB  V.  The  Gitt  of  Ohsstxr. 
Hbcehui  v.  Samb. 
{Dittrict  Court,  S.     JTw  7ork»  Hay  5. 1885.) 

1.  GOLLIBIOK— KXTHNrNG  NEAR  PiBBS.  ' 

Ffiny-boata  passing  up  aod  down  the  Bast  river,  nod  having  no  call  to  go  In 
the  lnunodiAt«  vicinity  of  piers  S  to  7,  appropriated  by  law  to  the  special  asea 
of  canal-boata,  will  be  held  in  fault  for  a  collUion  resulting  from  attempting  to 
pass  between  tugs  lying  off  those  docks  waiting  for  canaf  boats,  within  200  or 
300  feet  of  the  shore. 

2.  Bahb— DraBKSTiira  Siohua 

A  signal  of  two;whi8tleB  given  bya  feny-boat  to  indicate  that  she  would  pass 
Inside,  but  not  usentcd  to,  docs  not  relieve  her  from  fault. 
8.  Bame— Faux/t. 

A  tng  in  waiting  as  above,  not  over  200  or  300  feet  from  shore,  hearing  a  sig- 
nal of  two  whistles,  replied  with  one,  and  proceeded  towards  the  shore,  but, 
observing  that  the  ferry-boat  continued  her  course  inside,  backed.  Ueld,  that 
the  tag  was  not  in  fault,  and  that  the  feriy-boat  was  solely  reaponaible  for  the 
coUirion  that  ensued. 

In  Admiralty. 

Edward  D,  McCarthy,  for  libelants. 
Beebe  d  WUcox,  for  claimants. 

Bbown,  J.  At  about  half  past  7  in  the  evening  of  January  3, 1884, 
the  tog-boat  Skeer,  belonging  to  the  libelant  Gonover,  having  the 
libelant  Heckman's  oanal-barge  Hammill  lashed  to  her  starboard 
side,  was  waiting  near  pier  7,  East  river,  in  the  flood-tide,  for  the 
tog-boat  Amboy,  which  lay  across  the  slip  below,  to  get  oat  of  the 
way,  BO  that  she  might  pick  up  another  canal-boat  in  the  slip  on  the 
southerly  side  of  pier  7.  While  thus  waiting,  and,  as  I  find,  sub- 
stantially at  rest,  the  City  of  Chester,  an  Annex  ferry-boat  running 
from  Jersey  City  to  the  bridge  pier  at  Brooklyn,  rounded  the  Battery, 
and,  seeing  the  Skeer  ahead,  undertook  to  pass  between  her  and  the 
New  York  shore.  In  doing  so,  she  struck  the  Skeer  a  violent  blow  on 
her  port  side,  and  also  injured  the  Hammill  by  the  blow  communi- 
cated to  her. 

The  City  of  Chester  must  be  held  solely  answerable  for  this  collision. 
The  docks  near  which  the  Skeer  was  lying  are  devoted  specially  by 
statute  to  the  ase  of  canal-boats,  where  togs  are  in  the  habit  of  pick- 
ing np  and  landing  such  boats,  and  of  making  up  their  tows.  The 
pilot  of  the  City  of  Chester  was  familiar  with  these  facts.  Tugs 
lying  in  this  vicinity,  whether  their  colored  lights  are  seen  or  not. 
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are  preBnmed  to  be  tbere  on  the  bnsiness  of  such  boats.   The  stat* 

nte,  moreover,  requires  that  steamers,  which  indttdes  ferry-boats,  in 
going  up  the  East  river  shall  go  as  near  the  middle  of  the  river  as 
may  be.  There  was,  in  this  case,  no  obstruction,  and  nothing  to  pre- 
vent the  City  of  Chester  from  going  well  ont  towards  the  middle  of  the 
river.  She  had  no  right  to  be  navigating  near  the  shore,  having  no 
call  there.  I  think  it  clear  that  at  no  time  within  five  minutes  pre- 
ceding the  collision  was  the  Skeer  more  than  300  or  400  feet  out 
from  pier  7.  She  was  probably  much  less  all  the  time.  But  even 
that  distance  would  afford  no  excuse  for  the  City  of  Chester  to  under- 
take to  go  inside  of  her.  The  ferry-boat  was  going  at  the  rate  of 
about  10  miles  an  hour.  It  was,  therefore,  not  more  than  from  one 
to  two  minutes  after  she  was  in  a  position  to  see  the.  Skeer  that  the 
collision  happened.  When  the  Skeer  was  first  seen  by  those  on  board 
the  City  of  Chester,  they  say  that  the  former's  colored  lights  were  not 
visible.  If  that  were  trne,  considering  the  place  where  the  Skeer  was 
lying,  that  was  no  presumptive  evidence  even  that  she  was  in  motion ; 
and  the  proof  is  clear  that  she  was  not,  except  sach  slight  movements 
as  were  necessary  to  keep  her  in  place.  She  had  previously  moved 
out  from  the  slip  between  piers  5  and  6,  and  had  then  drifted  up  near 
to  pier  7, — possibly  first  moving  outward  a  little,  and  then  coming 
back  again.  The  collision  was  not  over  100  or  200  feet  from  the  pier. 
It  was  the  business  of  the  City  of  Chester  to  keep  out  in  the  river,  and 
altogether  clear  of  these  tugs  near  the  New  York  shore.  The  Sam 
Rotan,  20  Fed.  Eep.  333;  The  Active,  22  Fbh.  Rep.  175. 

The  evidence  does  not  establish  any  fault  in- the  Skeer.  The  wit- 
nesses of  the  City  of  Chester  say  that  they  gave  a  signal  of  two  whistles 
twice.  Various  witnesses  on  the  part  of  the  Skeer,  several  of  them 
disinterested,  say  that  only  one  signal  of  two  whistles  was  heard;  and 
that  one  shortly  before  the  collision,  when  the  boats  were  about  300 
feet  apart,  to  which  the  Skeer  immediately  replied  with  a  dissenting 
signal  of  one  whistle.  Whatever  doubt  there  may  be  whether  a  pre- 
vious signal  of  two  whistles  had  been  given  or  not,  it  was  not  heard 
by  any  of  those  about  pier  7.  Moreover,  in  the  situation  in  which 
the  City  of  Chester  was  at  the  time  when  her  witnesses  say  that  this 
first  signal  of  two  whistles  was  given,  namely,  about  off  pier  3,  the 
tug-boats  about  and  near  to  pier  7  could  not  reasonably  suppose  such 
a  signal,  even  if  given  and  heard,  to  have  been  designed  for  them, 
since  they  were  altogether  out  of  the  line  of  the  required  course  of 
the  City  of  Chester.  The  ferry-boat  also  had  no  right  to  change  her 
course  towards  the  shore  without  a  previous  assent  of  two  whistles, 
which  she  never  got,  so  that  her  failure  to  get  an  answer  to  her  al- 
leged first  signal  was  no  inducement  and  no  excuse  for  her  going  to 
the  left.  When  the  second  signal  of  two  whistles  was  heard  on  the 
Skeer,  it  was  immediately  answered  with  ooe  whistle,  and  rightly  so. 
City  of  Hartford,  11  Blatchf.  72.  The  Skeer  then  started  up  towards 
the  shore,  in  conformity  with  her  own  whistle,  as,  in  my  judgment. 
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she  also  onght  to  htfve  done,  ^he  City  of  Chester,  instead  of  porting 
to  go  to  the  right  and  out  into  the  river  where  she  helonged,  and  where 
both  the  statnte  and  the  inspectors'  rules  required  her  to  go,  persisted 
in  her  maneuver  to  go  inside,  seeing  which,  the  Skeer  then  backed, 
bat  not  in  time  to  avert  the  oolhsion.  In  all  this,  I  think,  the  Skeer 
did  what  was  required,  and  ali  that  was  reasonably  ineambent  on  her, 
to  avmd  the  collision. 

The  ease,  in  most  of  its  features,  is  similar  to  that  of  The  Payne 
and  The  Vand^bilt,  30  Fed.  Bgp.  650,  but  with  even  less  excuse  for 
ttie  City  of  Chester  than  the  Payne  had  in  that  case.  The  libelants 
are  entitled  to  a  decree  against  the  City  of  Chester  for  the  fall  amonnt 
of  the  danu^ies,  with  eosts ;  and  an  order  of  reference  may  be  taken 
to  eompnie  the  amonnt. 


Haioht  and  another  v.  Thb  M ayob  and  others. 
{Ditirtet  (hurt,  8.  D.  Stv)  York.   May  7,  188fi.) 

CCH't'IBION— PCBLIC    BeRTICB  —  MUNICIPAL  CORrOIlATIOK— COMmSSIOnERS  OV 

Charities  and  Cokrbction. 

The  corporation  of  the  city  of  New  York  having  been  held  by  the  state  courts 
not  liable  to  respond  in  damages  for  injuries  to  persons  or  property  arisinf; 
from  the  negligence  of  the  emplores  of  the  commissioners  of  chanties  and 
correction  while  in  the  disciiarge  of  their  separate  functions,  held,  that  a  libel 
to  recover  damages  against  the  city  for  a  collision  l)etweea  a  schooner  and  a 
-  steam-boat  owned  by  the  municipality,  but  In  the  ezclustve  use  and  control  of 
the  said  commissioners,  and  while  navigated  byapilot  employed  by  thccommis- 
sioners,  could  not  be  sustained,  though  the  collision  was  solely  throuxh  ti  e 
fault  at  the  pilot  of  the  steamer  - 

In  Admiralty. 

MeoAnder  <£  Aeh,  for  libelants. 
E.  Henrff  Laemhe,  for  the  mayor, 

Bbown,  J.  Upon  the  merits  of  this  cause  X  am  of  opinion  that 
this  collision,  which  occurred  in  the  Kast  river,  between  Sixty-second 
street  and  Blackwell's  island,  was  not  so  far  within  the  eddy  as  to 
make  the  navigation  of  the  schooner  faulty  for  being  found  within 
the  oddy.  The  extent  of  the  eddy  varies  with  the  tide;  and  the  posi- 
tion and  course  of  the  schooner  clearly  prove,  as  it  seems  to  me,  that 
she  had  not  gone  so  far  within  it  as  to  be  perceptibly  affected  by  it. 
The  steam-boat  was  therefore  bound  to^eep  out  of  her  way.  There 
was  room  enoagh  for  her  nearer  to  the  western  shore,  where  she 
ought  to  have  gone,  and  might  have  gone  without  difficulty.  If  the 
defendants  were,  therefore,  legally  responsible  for  the  faalts  of  the 
barge,  the  libelants  would  be  entitled  to  a  decree.  But  the  steam- 
boat, though  owned  by  the  municipality,  was  not  at  the  time,  as  the 
evidence  shows,  under  its  control,  or  in  its  service,  or  under  tiie 
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management  of  any  officer  or  employe  of  the  oorporation.  It  was 
in  the  exclusive  service  of  the  commisBioners  of  charities  and  oorrec- 
tion;  and  the  pilot  who  was  navigating  her  testifies  that  at  the  time 
of  the  collision  he  was  in  the  employ  of  the  commissioners  of  charities 
and  correction,  and  bad  been  for  a  long  time  previous. 

These  facts  bring  the  case,  so  far  as  I  can  see,  entirely  within  the 
decision  in  the  case  of  Maxmilian  v.  The  Mayor,  62  N.  Y.  161,  where 
the  responsibility  of  the  corporation  for  the  negligent  acts  of  persons 
in  the  employ  of  the  department  of  charities  an^  correction  ia  dis- 
cussed by  FoLGER,  C.  J.,  with  his  usual  fullness  and  learning;  and 
the  conclusion  was  there  arrived  at,  sustained  by  principle  and  au- 
thority, that  the  corporation  could  not  be  held  for  the  negligent  aots 
of  the  employes  of  that  department,  because  it  is  an  independent 
board,  over  which  the  corporation  has  no  control,  and  which  does  not 
act  for  the  use  or  the  benefit  of  the  oorporation  in  the  discharge  of 
any  of  its  corporate  functions  or  duties. 

On  this  ground  I  am  obliged  to  dismiss  the  libel,  bat  without  costs. 


CoLLiBioN— Principal  and  Agent — Discrargb  of  Boats. 

A  canal-boat  loaded  with  coal  was  consij^oed  to  tbedockof  renpoodents,  who 
were  bound  to  unlond  lior  They  employed  ahovelers,  paying  them  by  the  ton. 
The  captain  was  tn  charge  of  the  boat  and  bound  to  move  her  as  required,  so 
that  the  different  hatches  in  turn  should  come  beneath  the  stationary  derrick. 
A  scow  being  in  the  way  bo  aa  to  prevent  the  caoftl-boat's  moving  far  enough 
astern  to  bring  the  fore-hatch  nndur  the  derrick  without  being  woond  round,  to 
avoid  the  trouble  of  the  latter  course,  the  ahovelera,  at  the  captain's  request,  got 
permission  from  those  in  charge  of  the  scow,  which  was  at  the  time  ui^tteaded, 
to  move  ii  ahead.  The  scow  was  moved  ahead  and  fastened  by  the  shovelers, 
the  captain  of  the  canal-boat  supervising  it.  Afterwards  a  passing  steamer 
caused  the  scow  to  surge  back  and  forth  so  that  she  struck  the  canaUboat  and 
injured  her.  Held,  that  the  respondents  were  not  liable  for  the  acts  of  the  shov- 
elera  in  their  imperfect  fastening  of  the  scow,  nor  for  the  oooseijuent  dam- 


In  Admiralty. 

Ilyland  <&  Zabrigkie,  for  libelants. 
Bartlett,  Wilson  A  Hayden,  for  respondents. 

Browk,  J.  The  consignee  was  doubtless  bound  to  provide  a  suit- 
able berth  for  the  libelants'  boat.  When  the  canal-boat,  having  dis- 
charged from  the  after  and  middle  hatches,  desired  to  discharge  from 
the  fore-hatch,  and  the  scow  was  in  the  way  so  as  to  prevent  the  ca- 
nal-boat's backing  far  enough  to  bring  her  fore-hateh  under  the  der- 
rick, it  was  a  mere  matter  of  convenience  to  the  captain  of  the  boat 
whether  he  should  vind  her  round,  which  he  might  have  done,  leaving 


MoRRELL  and  another  v.  RnEraFRANE  and  others. 


{Diitriet  Court,  S.  D.  Nea  York.   il»y  12, 1885.) 
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the  800W  in  her  place,  or  'whether  he  shoaM  get  the  scow  hanled  out, , 
so  as  to  enable  him  to  pull  the  canaUboat  back  nnder  the  scow's  stem. 
It  was  not  the  duty  of  the  respondents  to  have  the  scow  moved  oat, 
merely  because  that  would  be  a  little  more  convenient  for  the  captain ; 
bat,  even  if  that  was  the  respondents'  duty,  it  was  a  duty  which  could 
only  be  exercised  lawfully  through  the  men  in  charge  of  the  scow. 
The  shorelers  worked  for  the  respondents  by  the  ton,  and  were  em- 
ployed for  shoveling  only.  They  certainly  had  no  authority  to  rep- 
resent the  respondents  in  moving  the  scow,  or  to  undertake  to  move 
the  scow  on  their  behalf,  or  in  procuring  those  in  charge  of  the  scow, 
to  move  her.  The  shovelers*  proposal,  therefore,  to  get  the  scow 
moved,  must  be  regarded  as  a  voluntary  proffer  of  aid  to  the  captain 
of  the  canal-boat,  to  save  time  and  trouble  to  them  all,  for  their  own 
benefit,  rather  than  to  wind  the  canal-boat  about,  as  they  might  have 
done,  and  woald  otherwise  have  been  obliged  to  do.  The  captain  of 
the  canal-boat  in  reality  supervised  this  whole  proceeding.  He  alone 
-was  in  charge  of  his  own  boat,  and  had  sole  control  of  her  in  mov- 
ing from  one  hatch  to  another.  When  the  scow  was  pulled  away  by 
the  shovelers,  the  captain  ordered  them  where  to  halt  and  make  fast. 
He  evidently  trusted  to  their  competency  to  make  fast  properly. 
Whether  the  rope's  becoming  slack  two  or  three  hours  after  suffi- 
ciently to  permit  the  suction  and  rebound  of  the  scow  from  passing 
steamers  to  strike  the  oanal-boat,  was  owing  to  the  rising  tide  or  to 
the  lines  slipping  because  not  securely  fastened,  is  immaterial,  so  far 
as  concerns  the  respondents.  The  shovelers  were  not  their  agents 
in  doing  this  work  about  the  scow,  and  the  risk  of  their  competency, 
and  of  the  stifficiency  of  their  work,  was,  I  think,  clearly  upon  the 
captain  who  accepted  and  sapervised  their  services  in  moving  her. 
The  libel  mast  therefore  be  dismissed,  but  without  costs. 


The  J.  T.  Eastoh. 
(Dittriet  (hurt,  S.  D.  New  York.   Jlaj  23,  1885.) 

1.  COLUBios — Oahasbb— 'Repairs — Deprboiation. 

Wbere  a  small  iajuiy,  occasiooed  hj  colliaioa,  such  as  the  cracking  of  the 

eniwl  strcafe,  can  be  repaired  by  bolts  and  braces  at  slight  expense,  so  as  to 
,  for  all  the  practical  purposes  of  use  and  durabtlitj,  aa  good  as  new,  dam- 

X should  be  allowed  on  that  basis  only,  and  not  the  comparatively  large  cost 
itting  in  a  new  beam,  eapecially  wnere  during  a  long  interval  no  repair 
has  been  made. 

2.  Bahb— JUasteb's  Estthatb. 

In  a  conflict  of  evidence  aa  to  depreciation,  the  low  estimate  of  the  mniiter  at 
the  time,  as  shown  in  his  claim  then  made,  with  knowledge  of  all  the  facts, 
was  adopted. 

In  Admiralty. 
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Hylaud  <6  Zabriakiet  for  libelant. 
Owen  d  Gray,  for  claimant.  s. 

BfiowN,  J.  The  libelant  claims  some  three  or  four  hundred  dol- 
lars for  an  injury  to  ber  canal-boat  bj  collision.  Upon  the  evidence 
in  the  case  I  am  satisfied  that  the  actual  damage  could  be  repaired 
by  the  use  of  bolts  and  braces  for  $16|  so  that  the  canal-boat,  for  all 
the  practical  purposes  of  use.  of  convenience,  and  of  strength,  would 
be  just  as  good,  and  just  as  durable,  as  before  the  injury.  Whether, 
if  repaired  in  that  way,  her  market  value  would  be  essentially  depre- 
ciated is  a  question  upon  which  the  witnesses  differ.  An  owner 
whose  boat  is  damaged  by  the  negligence  of  another  is  entitled  to 
have  his  boat  repaired  in  a  way  which  will  not  leave  her  essentially 
depreciated  in  her  market  value,  or  inferior  for  practical  use.  But 
where  an  injury  can  be  perfectly  repaired  for  edl  practical  uses  at 
flight  expense,  but,  as  in  this  case,  cannot  be  placed  in  exactly  the 
same  condition  as  new,  except  by  taking  out  and  replacing  much 
other  good  work  at  a  very  considerable  expense,  the'  court  must  hes- 
itate in  allowing  damages  on  the  basis  of  the  latter  mode  of  repair, 
especially  where,  as  in  this  case,  though  a  long  time  has  elapsed,  no 
such  repair  has  been  made.  The  court  could  only  be  warranted  in 
allowing  for  new  beams  upon  very  plain  and  certain  proof  that  the 
market  value  of  the  boat  will  otherwise  be  materially  and  certainly 
lessened.  In  the  conflicting  evidence  in  this  case  I  think  the  acts  of 
the  libelant  herself,  or  rather  of  her  husband,  who  was  the  master 
and  manager,  must  be  considered  as  a  snffiolent  practical  guide  for 
the  court  on  the  latter  point. 

A  great  preponderance  of  evidence  shows  clearly  that  after  full  ex- 
amination of  this  injury  by  the  captain's  surveyors,  he  offered  to  set- 
tle for  $25 ;  while  the  claimants  would  give  him  but  $10.  A  consid- 
erable time  has  elapsed,  yet  no  kind  of  repair  of  the  injured  beam  has 
been  made  up  to  the  present  time;  and  on  the  survey  during  the  trial 
the  alleged  break  shows  even  less  than  when  recent;  and  the  fact  of 
the  break  itself  is  not  altogether  beyond  doubt.  Under  these  circum- 
Btances  the  court  would  not  be  justified  in  awarding  damages  upon 
the  basis  of  a  necessity  of  taking  out  some  40  feet  of  the  gunwale 
streak  in  order  to  repair  this  comparatively  slight  injury.  I  must  re- 
gard the  estimate  made  by  the  captain  after  his  survey  as  suflScient 
to  cover  whatever  trifling  difference  may  be  made  in  the  value  of  the 
boat  by  a  repair  in  the  ordinary  inexpensive  way;  and  I  award  him 
the  sum  he  then  claimed,  and  which  has  since  been  paid  into  the  reg- 
istry, namely,  $25 ;  for  which  judgment  may  be  entered,  without  costs. 


Dgi  i^ed  by  Google 


97 


Habk&n     Jjewis  and  another.' 

f  Circuit  Court,  E.  D.  MiuouH.   June  20, 1885.) 

1.  LiFB  iBStmARCB—- BENETOX.EKT  SOCIETIBS — AsSlONMEirr  07  CERTIFICATE. 

Where  a  certificate  of  memberBbip  io  a  benevolent  aBaociation  insures  the 
bene&ciar7'8  life,  and  provides  that  no  assignment  of  the  certificate  "  shall  be 
valid,  unless  approTed  by  the  secretary,"  •n  agsigament  without  such  approval 
will  be  Inr^id. 

QiMTjy,  ivfaether  snob  a  certificate  oi  poUor  In  a  benevolent  association,  In- 
corporated under  the  laws  of  Mruouri,  and  wliich  has  for  its  object  to  give 
financial  aid  and  benefit  to  the  widows  and  heirs  at  law  of  deceased  members, 
or  to  such  uses  and  purposes  as  the  member  shall  bj  last  viii  appoint,  is  as> 
dgnable. 

Bill  of  Interpleader. 

The  dispute  in  this  case  is  as  to  the  right  to  receive  a  fund  paid 
into  court  by  the  Masonic  Mntnal  Benefit  Association,  a  benevolent 
association  organized  under  the  laws  of  the  state  of  Missouri.  This 
fund  consists  of  insurance  money  due  from  said  association,  by  the 
terms  of  a  certificate  of  membership  issued  to  T.  L.  Funkheuser^nevr 
deceased.  M.  D.  Lewis,  the  administrator  of  the  assured,  elaims  as 
sach.  M.  Ij.  Funkheuser  claims  under  an  assignment.  John  P.Har- 
man  claims  as  guardian  of  Lillian  Funkheuser,  only  child  and  heir  of 
the  deceased,  who  did  not  leave  a  widow.  The  certificate  of  member- 
ship, or  policy,  names  the  assured  as  his  own  beneficiary.  It  con- 
tains, among  other  provisions,  the  following: 

"This  csrtiflcate  ia  issued  by  the  society  and  accepted  by  the  bolder  and  ben- 
eficiary therein  upon  the  following  express  conditions  and  agreements: 
(1)  That  the  same  is  issupd  nnd  accepted  subject  to  the  articles  of  association 
and  by-lawB  at  the  soctel.  *  *  (4)  No  assignment  of  this  certificate 
shall  be  valid  unless  approved  by  the  secretary." 

The  following  clause  is  printed  upon  the  back  of  the  certificate : 
*'TJpon  tlie  death  of  a  member  of  the  society,  if  the  certificate  has  not  been 
assigned  or  pledged,  the  benefit  will  be  paid  to  the  beneficiary  named  in  tho' 
certificate,  or  if  no  person  is  designated  therein  aa  beneficiary,  then  to  the 
widow;  if  there  be  no  widow,  then  to  the  children  -jf  tho  deceased  member  in 
equal  parts,  or  if  there  be  neither  widow  nor  children,  then  to  his  executor  or 
administrator." 

The  by-laws  of  the  society  provide  that  no  pledge  or  assignment  of 
a  policy  or  benefit  shall  be  valid  or  binding  unless  approved  by  the 
society.  They  also  provide  that  the  object  of  the  society  is  to  give 
financial  aid  and  benefit  to  the  widows  and  orphans  and  heirs  at  law 
of  deceased  members,  or  to  such  iises  or  purposes  as  said  deceased . 
members  shall  by  last  wUl  and  testament  appoint. 

The  assignment  in  question  was  never  approved  by  the  secretary. 
Said  guardian  claims  that  even  if  the  assignment  had  been  approved 

*  Keported  by  Benj.  F.  Hex,  Esq. ,  of  the  St.  lAuls  bar, 
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it  would  have  been  invalid,  because  cocirary  to  the  articles  of  assooi- 
ation  and  the  Missouri  statutes  conoeraing  benevolent  asBOciAtiouB. 

Geo.  D.  Reynolds,  for  Harman. 

Geo.  C,  Smithy  for  Lewis. 

M.  L.  WUeox,  for  M.  L.  Fankbeuser. 

Treat,  J.  (orally.)  Fund  paid  into  court  is  subject  to  the  ruling 
of  the  court  as  to  the  respective  rights  of  parties.  It  is  not  necessary 
to  enter  into  an  elaborate  consideration,  in  the  light  of  antborities, 
of  the  peculiar  obligations  resulting  from  certifioates  of  membership 
in  this  corporation.  Whether  such  a  certificate  was  assignable  ad- 
mits  of  'extreme  doubt.  But  even  if  assignable  under  the  terms  of 
the  certificate,  said  terms  -were  never  complied  with.  The  resolt  is 
that  the  fund  court,  less  costs,  mast  be  paid  to  John  P.  Harman, 
guardian  of  the  child  of  deceased.  ^ 

Decree  will  be  entered  accordingly. 


Gbntbal  Tbust  Co.  t;.  Wabash,  St.  L.  &  P.  B.  Co.,  and  Butleb, 

Intervener.' 

{OireuitChuft,B.D.Mi»touri.   June  6, 188S.) 

1.  Equity  Pkactige— Cohsbht— UoRTaAOEB—EQUiTABLB  Libhs. 

Where,  in  a  foreclosure  t{uit,a  clainmnt  intervenes,  and  the  master,  to  whom 
his  claim  is  referred,  reports  that  the  demand  has  not  been  contested  and  should 
b«  allowed,  and  that  the  intervener  is  entitled  to  a  lien  for  the  araount  due  him 
superior  to  tlmt  of  mortgage  creditors,  and  no  exceptions  to  the  report  are 
filed,  and  all  parties  in  Interest  assent,  the  report  will  l)e  coullrmed. 

■a.  MonTOAGES — Equitable  Liens— Sdbett  ok  Appkal-Sosd. 

Sembte,  that  where  a  judgment  is  rendered  against  a  mortgagor  before  the  ap- 
pointment of  a  receiver  and  an  appeal  is  taken,  and  after  ths  appointment  of  a 
receiver  in  fweclosure  proceeding  the  judgment  is  affirmed,  a  suretj  on  the 
appeal-bond,  who  has  to  pav  the  judgment,  is  not  entitled  to  any  lien,  unl^ 
the  Judgment  creditor  would  have  been  entitled  to  one  in  case  his  demand  lud 
remained  nnsatlsfled. 

In  Equity. 

Phillips  t£  Stewart,  for  complainant. 

Wager  Swayne,  Henry  T,  Kent,  and  GreeUf  Burnett  Humphrey^ 
for  defendant. 

George  B,  Burnett,  for  intervenor. 
WeUs  H.  Blodgett,  for  receivers. 

Treat,  J.,  (orally.)  The  intervening  petition  of  John  P.  Butler 
was  brought  to  the  attention  of  the  court  yesterday.  There  are  no 
exceptions  filed  either  before  the  master  or  before  this  court,  yet  I 
thought  it  my  duty  to  look  through  the  record  to  ascertain  whether 
it  feU  within  the  decision  made  by  Brother  Bbbwbb;  and  if  so,  though 

^Beportod  by  BcnJ.  F.  Rex,  £sq.,  of  the  fit.  Louts  bar. 
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nobody  objected  to  it>  the  court  would  reject  it.  I  find,  however,  that 
all  parties  who  have  any  interest,  pnblio  or  othtjiwise,  in  the  matter 
have  assented  to  this  small  demand,  and  that  being  the  condition  of 
things  I  confirm  the  report.  Bat  I  wish  it  anderstood  that  this  de- 
cision is  not  to  be  drawn  into  a  precedent  except  under  like  circum- 
stances. In  other  words,  if  a  party  chooses  to  go  on  an  appeal-bond 
in  a  suit  against  a  corporation, — not  a  lien  demand, — prior  to  the  ap- 
pointment of  a  receiver,  and  the  appellate  tribunal  (it  being  a  state 
jffooeeding)  affirms  the  original  judgment  uid  gives ,  the  necessai^ 
judgment  against  the  principal  and  his  sureties,  the  surety  has  no 
right  prior  to  the  mortgage.  Now,  what  was  the  demand  ?  Was  it  a 
lien  demand  ?  If  so,  the  court  would  admit  the  right,  as  by  subroga- 
iioOf  of  a  surety  who  paid  off  that  lien,  to  be  reimbursed. 

Nothing  is  disclosed  in  this  particular  case  with  regard  to  the  orig- 
inal demands  whether  they  were  lien  demands  or  not.  When  I  asked 
the  oonnsel  yesterday  the  natnre  of  the  original  demands,  and  whether 
there  was  any  lien  for  them  by  statute,  he  replied  be  thought  not.- 
If  \not,  why,  as  Brother  Bbeweb  said,  should  a  man,  who  had  chosen 
to  become  surety  on  an  r  appeal-bond,  the  litigation  extending  for  a 
greater  or  less  time,  bring  his  claim  in  here  to  override  a  mortgage, 
because  he  had  paid  as  snrety  a  claim  at  lalffe?  The  proposition  as 
thus  stated,  every  gentleman  pf  the  profession  will  understand,  is  an 
elemental  one.  A  person  sues  a  corporation  like  this  Wabash  Com- 
pany, for  illustration,  on  a  demand  which  is  not  a  lien  demand.  The 
oompany  takes  an  appeal;  some  one  chooses  to  go  on  that  appeal- 
bond.  The  litigation  extends  for  a  period  of  time,  more  or  less,  but 
in  the  intervening  time  receivers  are  appointed.  They  are  not  par- 
ties 4o  the  original  litigation;  they  know  nothing  about  it,  and  then 
because  that  surety  has  to  t>ay,  and  in  the  mean  time  the  corporation 
is  cast  into  the  hands  of  receivers  on  an  application  for  a  foreclosure 
of  a  mortgage,  why  should  such  parties  be  put  in  any  other  position, 
not  being  subrogated  to  a  lien  demand,  than  that  of  a  creditor  at 
large  ?  Now,  I  see  that  Gen.  Swayne,  who  is  one  of  the  counsel  here, 
and  Mr.  Blodgett  and  others  have  a  different  idea.  So,  also,  the 
eonnsel  for  the  mortgagee.  But  Brother  Bbkwer  and  myself  reached 
a  common  conclosion  that  there  should  be  a  disclosure  t^this  extent, 
viz. :  If  the  original  judgment  was  a  lien  prior  in  right  to  the  mort- 
gage, and  in  order  to  preserve  the  property  the  surety  become  subro- 
gated thereto,  he  wonld  be  in  the  position  of  a  lien  creditor.  But 
how  are  you  prior  in  right  through  suretyship  on  an  appeal  for  ac- 
eoanta  that  are  not  liens  at  all?  If  so,  what  wonld  be  the  result? 
A  man  who  buys  a  bond  secured  by  a  mortgage  on  a  railroad  could  not 
know  whether  his  bond  was  worth  anything.  I  confirm  this  report 
with  these  remarks,  in  order  that  parties  may  nnderstand  that  bat 
for  the  assent  of  all  eoneerned  I  would  not  allow  the  account. 
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FuLLBB  and  others  v.  Knatp  and  othdrs. 


{Circuit  Gourt,  8.  J).  Jfew  Tork.  18S6.) 


1.  Eqdtty  Praoticb— Dekurrbr. 

A  defendant  cannot  be  permitted,  aftera  demnirer  has  bofn  oTerruled  wWoTi 
goes  to  the  whole  bill,  aod  leave  hoA  beea  given  him  to  answer,  to  avail  tiim* 
self  a  second  time  of  the  demurrer. 

2.  Same — Compelling  Defendant  to  Answer  Xntbrrogatouies. 

A  complainant  cannot,  hy  motion,  compel  a  defendant  to  answer  certain  in- 
terrogatories annexed  to  the  bill,  but  if  the  answer  is  insufficient  he  must  pre- 
sent exceptions  stating  the  charges  in  the  bill,  the  InteiTogatories  applicable 
thereto  to  which  the  answer  is  responsive,  and  the  terms  of  the  answer  «rda- 
Um,  80  that  the  court  may  see  whether  it  is  sofllcieat  or  not. 

S.  BaUB  — CilOHT  OF  DeFEHDAST  TO  BbPVSB  TO  ANBWBB  iKTeBBOOATORIKS— 

Equity  Rules  39,  4i. 

A  defendant  is  at  liberty  to  decline  to  answer  any  interrogatory,  from  an- 
swering which  he  might  have  protected  himself  by  a  demurrer,  notwithstand- 
ing be  answers  other  parts  of  the  bill ;  and  although  he  submits  to  answer,  be 
is  not  compellable  to  discover  other  matters  than  he  would  be  compellah^  to 
discover  upon  filing  a  plea  in  bar  and  an  answer  in  support  of  such  plea. 

4.  8aub — KtTSNT  or  Interrooatories— ExOBFTiom. 

A  complainant  cannot  interrogate  as  to  matters  which  be  has  not  put  in 
issue,  although  he  may  expand  ills  interrogatories  bo  as  to  cover  every  in- 
cident of  the  facts  as  alleged.  If  interrogatories  are  propounded  as  to  facts 
beyond  the  scope  of  the  inquiry  to  which  the  bill  is  legitimately  addressed,  the 
defendant  may  omit  to  answer  and  have  their  propriety  tested  upon  exceptions 
to  his  answer,  as  he  might  bya  demurrer  to  such  interrogatories. 

5.  Same — Life  Insurance — Right  of  Insured — Interrogation  as  to  Divi- 

Parties  to  a  contract  of  life  insurance  do  not  contemplate  that  the  policy- 
holder Is  to  be  permitted  to  participate  in  the  management  of  the  company,  or 
dictate  the  amount  of  the  dividend  It  shall  declare,  or  question  the  result  after 
the  discretion  of  its  managers  has  been  exercised  in  this  behalf.  The  contract 
is  that  the  policy-holder  shall  have  the  benefit  of  such  dividends  as  are  appro- 

Sriated,  not  such  as  the  policy-holder  or  the  court  may  think  might  have  been 
iacreet)y  appropriated  by  the  company. 

Wallace,  J.  The  complainants'  motion  is,  in  sabstancd,  one  to  re- 
move a  demurrer  from  the  files.  The  defeadaats  demurred  to  the 
bill  for  vant  of  equity,  and  the  demurrer,  was  set  down  for  argument, 
and  was  overruled.  The  defendants  then  answered,  and  at  the  same 
time  demurred  again  to  the  whole  bill.  A  defendant  cannot  at  the 
same  time  answer  and  demur  to  the  whole  bill,  though  he  may  de- 
mur to  part  and  answer  to  the  reaidQe^  Equity  rule  32.  After  a 
demurrer  has  been  overruled,  a  defendant  may  insist  upon  the  same 
matters  by  way  of  defense  in  his  answer.  This  has  not  been  at- 
tempted here.  The  defendants  cannot  be  permitted,  after  a  demnr- 
rer  has  been  overruled  which  goes  to  the  whole  bill,  and  leave  has 
been  given  them  to  answer,  to  avail  themselves  a  second  time  of  tha 
demurrer.  The  motion  is  thereforegranted.  The  complainants  also 
move  to  compel  the  defendants  to  answer  certain  interrogatories  an- 
nexed to  the  bill.  This  is  not  correct  practice.  II  the  answer  is 
deemed  to  be  insufficient,  the  complainant  must  present  exceptions 
stating  the  charges  in  the  bill,  the  interrogatories  applicable  thereto. 
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to  which  the  answer  is  responsive,  and  the  terms  of  the  answer  t'cr- 
batim  so  that  the  conrt  may  see  vbethw  it  is  sufficient  or  not.  Brooks 
T.  By  am,  1  Story,  296. 

As  the  question  of  the  sufficieney  of  the  answer  has  been  folly  dis- 
cussed by  counsel,  and  elaborate  briefs  have  been  submitted  askinji; 
for  a  consideration  of  the  merits,  it  is  deemed  proper  to  indicate  what 
disposition  should  be  made  of  the  exceptions  when  they  are  formally 
presented.  The  bill  is  for  discovery  and  relief.  It  seeks  an  account- 
ing concerning  a  fund  in  which  the  complainants  have  an  interest, 
and  a  discovery  of  facts  upon  which  the  amount  of  the  fund  and  the 
complainants'  interest  depends.  It  is  founded  upon  a  policy  of  in- 
snrance  issued  by  the  Metropolitan  Life  Insurance  Company,  one  of 
the  defendants,  March  3,  1874,  upon  the  life  of  Austin  B.  Fuller  to 
Harriet  A.  Fuller,  his  wife.  The  other  defendant,  Enapp,  is  the  pres- 
ident of  that  company.  The  bill  alleges  that  the  company,  by  the 
terms  of  the  policy,  in  consideration  of  certain  payments  made  and 
to  be  made  by  Harriet  A.  Fuller,  agreed  that,  should  Austin  B.  Fuller 
die  within  10  years  from  March  2,  1874,  it  would  pay  to  Harriet  A. 
Fnller  the  sum  of  f 10,000;  and  that,  should  he  survive  the  said  10 
years,  the  company  would  pay  the  said  Harriet  A.  Fuller  the  sum  of 
$1,231  as  areswve  endowment;  and  also  sf^reed  that  said  policy  was 
issued  on  the  "reserve  dividend  plan,"  and  thatshoold  the  premiums 
be  paid  as  stipulated  for  10  years  from  the  date  thereof,  and  should 
said  Austin  B.  Fuller  survive  that  period,  it  would  pay  the  said  Har- 
riet A.  Fuller  her  equitable  proportion  of  "the  reserve  dividend  fund" 
in  cash.  •  - 

Further  averments  are  intended  to  show  what  is  meant  by  the  terms 
^'reserve  dividend  plan"  and  "reserve  dividend  fund"  as  used  in  the 
policy.  These  averments  are  to  the  effect  that  the  company  issued 
certain  printed  instructions  to  its  agents,  and  especially  to  the  agent 
through  whom  the  complainants  obtained  the  policy  in  suit,  contain- 
ing an  explanation  of  the  scheme  of  insurance,  and  an  exposition  of 
the  rights  of  the  assured,  and  the  obligations  of  the  company  under  a 
policy  issued  on  the  reserve  dividend  plan.  It  is  alleged  that  in  these 
instructions  the  company  represented  that  all  persons  who  take  poli- 
cies within  the  same  year  form  a  class,  which  is  treated  by  the  com- 
pany as  a  distinct  body  for  10  years ;  that  the  company  guaranties  to 
the  policy-holders  an  equitable  share  in  all  the  surplus  earnings  of 
the  company  which  are  to  be  divided  at  the  end  of  each  year.  But  the 
policy-holders  stipulate  among  themselves  that  all  these  dividends 
shall  be  retained  by  the  company  at  the  average  rate  of  interest  ob- 
tained on  all  its  investments,  and  be  divided  at  the  end  of  the  10  years 
between  the  policy-holders  of  the  class  then  living;  that  if  any  policy 
is  forfeited  for  non-payment  of  premiums,  the  dividends  which  have 
already  accrued  upon  it  inure  to  the  benefit  of  the  other  policy-hold- 
ers of  the  class,  and  are  to  be  retained  by  the  eompany,  invested  and 
divided  at  the  end  of  the  10  years  among  the  living  members  of  the 
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class;  and  thai  death-claims  are  paid  out  of  the  general  hmde  of  the 

company,  and  not  ont  of  the  class  faud  exclaslTely.  It  alleges  that 
the  company  also  represented  in  these  instructions  that  the  reserve 
fund  under  the  reserve  dividend  plan  is  accumulated  from  several 
sources :  from  ordinary  dividends  arising  from  the  general  earnings 
of  the  company;  from  the  dividends  which  lapsed  to  the  class  by  the 
death  of  members  before  the  expiration  of  10  years ;  and  from  the 
dividends  forfeited  to  the  class  by  non-payment  of  policies,  and  by 
retiring  members. 

The  bill  alleges  that  the  complainants  accepted  their  policy  upon 
the  faith  of  these  representations  as  to  the  character  and  incidents  of 
"the  reserve  dividend  plan,"  and  that  these  representations  are  in 
fact  a  correct  statement  o^  the  plan  as  the  term  is  used  in  the  policy. 
It  further  alleges  that  many  other  persons  became  insured  in  the 
same  class  with  complainants,  upon  the  reserve  dividend  plan ;  some 
of  whom  died  within  the  10  years,  whereby  the  accumulated  dividends 
upon  their  policies  accrued  to  the  general  fund;  some  of  whom  retired, 
and  thereby  forfeited  their  dividend;  and  that  the  policies  of  others 
lapsed.  That  interest  was  earned  by  the  company  upon  its  invest- 
ments, and  defendants  are  now  in  possession  of  the  whole  fund  accru- 
ing to  the  class.  That  the  defendants  have  in  their  possession  books 
and  records  showing  ail  these  facts,  detaile  of  which  are  not  known 
to  complainants,  and  withont  a  discovery  of  which  complainants  can- 
not prove  the  facts  upon  which  their  rights  to  relief  depend. 

The  bill  contains  appropriate  allegations  to  show  that  complainants 
duly  paid  the  premium  upon  the  policy  during  the  10  years,  and  that 
Austin  B.  Fuller  survived  the  10  years  of  its  duration,  and  the  com- 
plainants became  entitled  to  the  equitable  proportion  of  the  reserve 
dividend  fund  in.  cash,  due  to  policy-holders  of  the  class  of  1874.  In- 
terrogatories are  proponnded  to  the  defendant  calling  for  a  statement 
of  the  earnings  of  the  company  during  the  10  years,  and  incidentally 
of  the  receipts,  expenses,  and  losses ;  a  statement  of  the  average  in- 
terest received  by  the  company  on  its  investments  during  the  10  years ; 
a  statement  of  the  names  of  policy-holders  in  the  class  of  1874 ;  and 
how  long  each  policy  continued  in  force,  what  premiums  were  paid 
upon  it,  what  dividends  were  earned  when  it  lapsed  or  matured,  what 
interest  was  earned  by  the  fund,  and  what  payments  had  been  made 
from  it.  The  defendants  are  also  interrogated  whether  the  company 
issued  to  their  agents,  or  to  the  agent  through  whom  the  complainants 
insured,  the  instructions  explaining  the  reserve  dividend  plan  as  set 
forth  in  the  bill;  and  whether  the  term  "reserve  dividend  plan"  as 
used  in  the  policy  is  the  plan  described  in  the  instructions;  and  if 
not  as  so  described,  defendants  are  required  to  state  what  is  the  cor- 
rect meaning  of  the  term. 

The  answers  of  the  defendants  admit  the  issuing  of  the  policy  de- 
scribed in  the  bill;  set  out  the  policy  in  full;  deny  that  the  company 
issued  such  instructions  to  its  i^enta  as  are  stated  in  the  bill;  deny 
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that  SQchlnstrpctioDS  correctly  describe  the  meaning  of  the  term  "re- 
serve dividend  plan"  as  used  in  the  poliey;  allege  that  the  poliey 
alone  comprises  the  vhole  contraot  between  the  parties;  admit  that 
many  otber  persons  became  insured  in  same  class  with  defendants^ 
nnder  the  reserve  dividend  plan;  admit  that  dividends  were  earned 
on  some  of  the  policies,  and  that  some  of  the  persons  so  insured 
died,  some  retired,  and  some  forfeited  their  dividends;  admit  that  in- 
terest was  earned  by  the  company  upon  its  investments;  and  allege 
that  the  company  has  set  apart  and  apportioned  the  fond  among 
the  different  policies  entitled  to  the  same,  and  now  holds  the  equita- 
ble proportion  of  the  fnnd  earned  by  the  complainants'  policy,  and  is 
ready  and  willing  to  pay  over  the  same.  They  refuse  to  answer  the 
interrogatories  requiring  them  to  state  what  is  meant  by  the  term 
"reserve  dividend  plan,"  or  what  its  meaning  is  as  used  in  the  pol- 
icy ;  and  refuse  to  answer  any  of  the  interrogatories  which  call  for 
statements  of  facts,  by  which  the  amount  of  the  reserve  dividend 
fund  for  the  class  of  1874,  and  complainants*  proportion  thereof,  oan 
be  ascertained. 

The  material  parts  of  the  policy,  as  set  forth  by  the  defendants,  are 
the  same  as  is  alleged  by  the  bill,  exoept  that  it  contains  the  follow- 
ing clauses : 

"At  the  request  of  the  assured  tliis  poliey  fs  iaawd  upon  the  reserve  divi- 
dend plan.  •  *  *  This  policy  sliall  not  be  entitled  to  any  share  in  the 
dividend  surplus  of  said  company  other  than  at  such  time  and  after  the  man- 
ner and  upon  the  conditions  liereinbefore  descrilied.*' 

There  is  nothing  in  the  policy  to  explain  the  features  of  the  reserve 
dividend  plan,  what  obligations  the  company  assamee  to  the  policy- 
holder, or  what  interest  aoorues  to  the  policy-holder  wluwe  policy  is 
issued  under  sueh  plan. 

A  defendant  is  at  liberty  to  decline  to  answer  any  interrogatory, 
from  answering  which  he  might  have  protected  himself  by  a  demur- 
rer, notwithstanding  he  answers  otber  parts  of  the  bill,  (equity  rule 
44;)  and,  although  be  submits  to  answer,  he  is  not  compellable  to 
answer  other  matters  than  he  would  be  compellable  to  discover  upon 
filing  a  plea  in  bar,  and  an  answer  in  support  of  sach  plea.  Equity 
rule  39. 

The  sufficiency  and  the  equity  of  the  bill  have  been  considered  upon 
a  former  occasion,  when  the  demurrer  was  overruled.  It  was  then 
held  that  if  the  contract  between  the  parties  was  such  as  is  asserted 
by  the  bill,  the  beneficiary  in  the  policy,  at  the  end  of  the  10-year 
period,  was  entitled  to  recover  a  anm,  the  amount  of  which,  if  dis' 
puted,  would  involve  the  taking  of  a  complicated  account,  in  which 
the  discovery  sought  by  the  bill  would  be  essential  to  enable  com- 
plainants to  proceed.  From  the  nature  of  the  transactions  involved, 
it  is  apparent  that  practically  all  the  infmrmation  which  is  indispen- 
sable to  enable  complainants  to  ascertain  what  sum  they  are  entitled 
to  is  exclusively  within  the  knowledge  of  the  officers  of  the  eompany. 
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Upon  the  case  made,  tney  are  entitled  to  a  portion  of  the  fund,  the 
amount  of  which  necessarily  involves  an  inquiry  as  to  the  number 
and  amount  of  the  policies  of  the  class  of  1874,  the  dividends  which 
accrued  upon  them,  the  number  that  have  been  forfeited  or  have 
lapsed  by  retirement  or  death,  the  times  when  they  lapsed  or  became 
forfeited,  and  of  the  interest  due  upon  the  investment  of  the  divi- 
dends. In  the  management  of  this  fund  the  company  acts  as  the 
agent,  in  a  limited  sense,  of  the  policy-holders,  and  owes  them  the 
duty  of  keeping  a  correct  account  of  the  fund.  It  refuses  to  render 
that  account,  and  eeemin^y  takes  the  position  that  the  policy-hold- 
ers have  no  rif;ht  to  an  account.  Jurisdiction  in  this  class  of  cases, 
depending  as  it  does,  not  bo  much  on  the  absence  of  the  common-law 
remedy,  as  upon  its  inadequacy,  is  exercised  largely  as  a  matter  of 
judicial  discretion,  influenced  by  the  particular  circumstances  of  each 
case  and  the  conduct  of  the  parties.  Northeagtem  Ry,  Co,  v.  Mariin, 
2  Phil.  758 ;  Southeastern  Ry.  Co.  v.  Brogden,  3  Macn.  &  G.  23 ; 
Foley  V.  Hill,  2  H.  L.  Cas.  28;  Anderson  t.  Nobler  I  Brew.  113; 
Bliss  v.  Smith,  84  Beav.  608 ;  Pike  t.  Dickinson,  L.  B.  7  Gh.  App. 
Cas.  61. 

Whether,  if  discovery  were  not  sought,  the  bill  would  be  maintain- 
able, it  is  not  necessary  to  decide;  it  is  sufficient  that,  being  one  for 
discovery  as  well  as  for  relief,  it  falls  within  the  class  recognized  by 
the  authorities  as  cognizable  in  equity.  Mackenzie  v.  J ohnson,  4  Madd. 
373;  Phillips  v.  Phillips,  9  Hare,  471;  Shepard  v.  Brown,  9  Jur.  (N. 
S.)  195;  IJemings  v.  Pugh,  Id.  1124;  Makcpiece  v.  Rogers,  11  Jur. 
(N.  S.)  314;  Diniciddie  v.  Baikg,  6  Ves.  136;  Moses  v.  Lewis,  13 
Price,  502;  Story,  Eq.  §  458;  Miller  y.  Kent,  16  Fed.  Bep.  13. 

When  the  bill  was  before  the  court  upon  demurrer,  it  was  not  nec- 
essary to  determine  with  precision  how  far  the  complainants  were  en- 
titled to  a  discovery  respecting  the  matters  of  the  bill,  although  it  was 
then  incidentally  intimated  that  some  of  the  interrogatories  were  be- 
yond the  scope  of  the  allegations.  A  complainant  cannot  interrogate 
as  to  matters  which  be  has  not  put  in  issue,  although  he  may  expand 
his  interrogatories  so  as  to  cover  every  incident  of  the  facts  alleged. 
If  interrogatories  are  propounded  as  to  facts  beyond  the  scope  of  the 
inquiry  to  which  the  bill  is  legitimately  addressed,  the  defendant  may 
omit  to  answer,  and  have  their  propriety  tested  upon  exceptions  to 
his  answer,  as  be  might  by  a  demurrer  to  such  interrogatories. 
I  There  are  no  allegations  in  the  bill  which  anthorize  the  complain- 
ants to  interrogate  the  defendants  respecting  the  general  earnings, 
expenses,  and  losses  of  the  company  during  the  10  years  in  question. 
'  There  is  nothing  in  the  policy  itself,  or  in  the  conditions  of  the  reserve 
dividend  plan,  as  tbe  features  of  that  plan  are  described  in  the  bill, 
which  authorizes  a  policy-holder  to  require  the  company  to  appro- 
priate or  apportion  annually  among  its  policy-holders  its  surplus  net 
earnings;  much  less  to  apportion  such  a  sum  as  might  hare  been 
realized  as  net  incomei  if  the  company  had  conducted  its  business 
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prudently  and  efficiently.  A  dividend  ia  a  Bum  actually  apportioned. 
The  parties  to  a  contract  of  life  insurance  do  not  contemplate  that 
the  policy-holder  is  to  be  permitted  to  participate  in  the  management 
of  the  company,  or  dictate  the  amoant  of  the  dividend  it  shall  declare, 
or  question  the  result  after  the  discretion  of  its  managers  has  been 
exercised  in  this  behalf.  The  contract  is  that  the  policy-holder  shall 
have  the  benefit  of  such  dividends  as  are  appropriated,  not  such  as 
the  policy-holder  or  a  court  may  think  might  have  been  discreetly  ap- 
propriated by  the  company.  It  follows  that  the  defendant  should 
not  be  required  to  answer  interrogatories  Nos.  8,  11,  13,  14,  15,  16, 
17.  The  seventh  interrogatory  would  seem  to  call  for  all  information 
necessary  in  support  of  the  facts  alleged  in  the  bill,  so  far  as  they  re- 
late to  the  amount  of  the  reserve  dividend  fund.  Interrogatories  Noe. 
9,  10,  and  12  are  repetitions  in  part  of  No.  7,  with  modifications  which 
are  not  material  in  any  aspect  that  the  accounting  may  present. 

The  other  interrogatory  which  is  not  answered,  calls  upon  the  de- 
fendant to  describe  the  term  "reserve  dividend  plan,"*  and  to  state 
-what  its  meaning  is  as  used  in  the  policy.  Inasmneh  as  the  defend- 
ants deny  that  the  pl&n  is  such  as  the  complainants  allege  it  to  be, 
and  there  is  nothing  in  the  policy  itself  to  indicate  what  are  its  feat- 
ures or  details,  and  the  covenants  of  the  policy  cannot  be  interpreted 
without  the  aid  of  the  explanation,  the  defendants  are  properly  called 
upon  to  explain  the  meaning  of  the  term.  Greenl.  !Ev.  §§  280,  293. 
The  parties  treat  in  reference  to  the  conditions  and  features  of  that 
plan.  In  one  view  it  may  be  regarded  as  an  extrinsic  agreement, 
incorporated  by  reference  into  the  policy.  In  another,  the  term  may 
be  considered  as  having  a  signification,  by  usage,  known  to  ezperta,  and 
-which  is  to  be  ascertained  fi^m  competent  witnesses.  It  is  not  known 
to  have  a  legal,  defined  meaning.  What  that  term  means  as  used  in 
the  policy  ie  a  conclusion  of  law,  and  so  far  as  the  interrogatory  calls 
for  a  legal  conclusion  it  does  not  require  an  answw. 

The  defendants  cannot  be  excused  from  answerii^;  the  interroga- 
tories upon  the  ground  that  their  answer  sets  up  matters  by  way  of 
defense  which  are  a  bar  to  the  suit.  It  is  said  by  Mr.  Tyler  (Mit.  & 
T.  Eq.  PL  74)  that  "the  modern  practice  of  making  of  defenses  by 
answer  has  lead  to  great  confusion;  and  questions  in  pleading  have 
arisen  so  paradoxical  that  judges,  perplexed  and  bewildered,  have 
hardly  known  how  to  decide  them."  No  perplexity  exists,  however, 
in  this  case.  The  answers,  taking  their  afiSrmative  and  negative  state- 
ments together,  do  not  meet  the  material  allegations  of  the  bill,  so  far 
as  they  relate  to  the  rights  of  the  complainants  to  call  upon  the  com- 
pany for  an  accounting.  The  material  facts  are  admitted  upon  which 
their  right  rests,  and  it  ia  not  denied  that  the  company  now  has  in 
its  possession  a  sum  of  money  to  which  they  are  entitled. 


Dgi  ized  by  Google 


IOC 


Banqub  Fsahoo-Eotptiknnb  and  others  v.  Bsowh  and  others. 

{Uiroait  Court,  S.  D.  New  York.  1885.) 

Equity  Practicb— FiLrso  Ckobs-Bili.  Setting  Up  DiacnAnGB  in  Bankhcptct 
■Delat. 

Leare  granted  defendants  to  file  a  croas-biU,  Mtting  op  their  dfBcbarKeii  ia 
bankrupted,  unlen  complainants  elect  to  amend  the  prayer  of  their  bllTso  as 
to  waive  any  recovery  against  defendants  tot  a  debt  which  was  not  created  by 
fraud,  or  while  they  were  acting  In  a  flduclaty  character. 

Wallace,  J.  The  defendants  Dnncan  &  Sherman  move  for  leave 
to  file  supplemental  answers  to  the  bill,  setting  up  their  discharges 
in  bankmptoy,  which  have  been  obtained  ainee  the  oaase  was  at  issue. 
A  very  long  delay  has  taken  place  since  the  dischar^s  were  obtained, 
and,  notwithstanding  the  extenuating  circumstances  which  are  offered 
in  explanation,  the  delay  is  so  unprecedented  that,  if  the  complain- 
ants had  been  to  any  extent  prejudiced  by  it,  the  application  could 
not  be  considered  with  any  degree  of  favor.  The  transactions  as- 
sailed  by  the  bill  are  complicated,  and  numerous  defendants  are  im- 
pleaded. Belief  is  prayed  against  all  of  them,  assuming  that  they 
have  participated  in  a  fraudulent  scheme  by  which  the  complainants 
were  induced  to  invest  in  certain  mortgage  bonds;  but  reUef  is  also 
prayed  against  some  of  them  as  trustees  of  a  fund  which  came  to 
their  hands  and  was  diverted  in  breach  of  their  duty;  and' against 
otbers  upon  the  theory  that  complainants  can  follow  the  trust  funds 
into  their  hands.  It  may  well  be,  under  the  allegations,  that  some  of 
the  defendants  will  be  adjudged  to  account  who  were  not  guilty  of 
any  fraud  personally,  or  who  were  not  acting  in  a  fiduciary  relation 
towards  complainants.  No  relief  is  prayed  against  either  of  the  de- 
fendants Dnncan  or  Sherman,  exclusively,  or  as  to  transactions  in 
which  other  defendants  are  not  joined.  The  proofs  that  have  been 
taken  would  have  been  necessarily  taken  if  these  defendants  were  not 
parties  to  the  bill.  It  is  alleged  in  the  moving  affidavits  that  "no 
witness  has  been  examined  solely  to  establish  the  pretended  claims 
of  the  complainants  against  the  said  defendants  Duncan  &  Sher- 
man, or  either  of  them ;  and  that,  had  the  discharges  in  bankruptcy 
of  these  defendants  been  pleaded  immediately  upon  the  granting  ot 
such  discharges,  the  complainants  would  not  have  omitted  to  exam- 
ine a  single  witness  whom  they  have  since  examined;  and  that  the 
course  of  procedure  in  the  suit  would  in  no  respect  have  been  differ- 
ent from  what  it  has  been  had  such  discharge  been  so  pleaded."  The 
truth  of  this  statement  is  not  challenged,  nor  is  its  effect  in  anywise 
impaired  by  the  opposing  affidavits.  Under  such  circumstances,  as 
the  complainants  have  not  been  prejudiced,  there  is  no  just  reason 
for  denying  the  defendants  the  relief  they  ask. 

It  would  be  premature  upon  this  application  to  determine  to  what 
extent  the  discharges  in  bankruptcy  will  avail  the  defendants  aa  & 
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protection  against  the  claimB  made  by  the  bill.  It  ia  sufficient  for 
present  pmposes  that  the  dischai^es  may  be  available  in  part  to  pro- 
tect them  against  the  relief  sought.  The  application  has  been  pre- 
sented aa  though  the  discharges  may  be  set  up  by  way  of  supple- 
mental answer.  The  correct  practice  requires  this  to  be  done  by 
means  of  a  cross-bill.  Miller  v.  Fenton,  11  Paige,  18;  1  Danieli,  Ch. 
Pr.  607;  Story,  Eq.  PI.  §  893;  T4tylor  v.  Titus,  2  Edw.  135. 

Leave  is  granted  defendants  to  file  a  cross-Mil  setting  up  their  dis- 
charges, unless  complainants  elect  to  amend  the  prayer  of  their  bill 
so  as  to  waive  any  reoovery  against  the  defendants  for  a  debt  whioh 
was  not  created  by  frand,  or  while  they  were  acting  in  a  fidaoiary 
character. 


Ex  parte  Ko£hleb,  Beceiver,  etc. 

tOS}eaU_  Court,  D.  Oregon,  June  26, 1889.) 

•    JEoTDAt.  Aim  Depkhdknt  Coterantb. 

The  cnveaants  in  the  agreement  of  December  14, 18fl2,  made  between  the 
Jt'orthern  Pacific  Terminal  Company^  of  tbe  flr^t  part,  and  tlie  Northern  Pacific, 
the  Oregon  Kailway  ft  I^avigation,  and  the  Oregontfe  California  Railway  Uom- 
paniea,  of  the  necond  part,  whereby  the  former  undertook  to  furnish  the  latter 
tenniual  facilities  at  Portland,  for  wliich  they  agreed  to  pay,  In  certain  pro- 
porllona,  the  interest  on  the  terminnl  company's  bonds  and  the  expense  of 
maintaining  such  facilitiss,  and  keeping  tip  its  organization,  as  rent  for  the  use 
of  sacli  facilities,  are  mutuai  and  dependent,  and  therefore  the  terminal  com- 
pany, having  failed  to  furnish  said  facilities,  is  not  enUtled  to  the  payment  of 
said'  interest  and  expenses,  and  the  receiver  of  the  Oregon  &  Culilomia  Kail- 
vayis  inslnicted  to  act  accordingly. 

In  Equity. 

John  W.  WlioXUy,  for  the  receiver. 

Deady,  J.  On  December  14,  1883,  an  agreement  was  entered  into 
between  the  Northern  Pacific  Terminal  Company,  of  the  first  part,  and 
the  Northern  Pacific  Railway  Company,  the  Oregon  Railway  &  Naviga- 
tion Company,  and  tbe  Oregon  &  California  Railway  Company,  of  the 
second  part,  by  which  the  terminal  company  undertook  to  construct, 
furnish,  and  maintain  adequate  terminal  facilities,  for  the  use  of  the 
parties  of  the  second  part,  at  and  near  Portland,  including  a  railway^ 
bridge  across  the  Walla  met,  for  tbe  term  of  50  years;  in  considera- 
tion of  which  said  parties  did  "jointly  and  severally  covenant,  prom- 
ise, and  agree  to  and  with  the  party  of  the  first  part,  and  for  the  ben- 
efit of  each  and  every  person  who  shall,  or  may  at  any  time  hereafter 
become  a  holder  of  said  bonds,  (meaning  the  bonds,  not  to  exceed  five 
millions  of  dollars  in  value,  to  be  issued  by  the  terminal  company  for 
tbe  purpose  of  furnishing  said  terminal  facilities,)  or  of  any  cdtipons 
therennto  belonging,  to  pay  to  the  party  of  the  first  partj  as  rental 
therefor,  the  following  sums: 
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"(1)  A.  snm  equal  to  the  interat.  at  the  nte  of  6  p«r  centum  per  annniD, 
on  all  said  bonds  then  or  at  any  time  oatstandlngt  to  be  paid  in  semi-annual 
iustallments.  (2)  A  sum  sufBcfent  to  create  a  sinking  fund  for  the  redemp- 
tion of  said  bonds,  to  be  paid  in  semi-annual  installments,  commencing  ten 
years  from  the  date  of  said  agreement.  (8)  A  sum  suOlcientto  pay  all  taxes 
and  Insurance  on  the  property  of  the  terminal  company*  and  all  repairs 
thereon,  together  with  the  expense  of  maintaining  -its  organization  and  the 
issue  and  payment  of  said  bonds  and  coupons,  to  be  paid  quarterly." 

It  is  also  provided  in  said  agreement  that  said  payments  shall  be 
made  by  the  three  parties  of  the  second  part  in  the  following  propor- 
tions: By  the  Northern  Pacific  Bailway  and  the  Oregon  Bail  way  & 
Navigation  Companies,  40  per  centum  thereof,  each,  and  by  the  Ore- 
gon &  California  Company,  the  remaining  20  per  centum ;  and  that  if 
either  of  said  parties  shall  fail  to  pay  its  proportion  of  said  rental, 
the  same  shall  be  paid  by  the  others  of  said  parties;  and  if  said  fail- 
ure shall  in  any  case  continue  30  days,  the  party  of  the  first  part 
may  forfeit  and  annul  all  the  rights  of  said  defaulting  party  under 
said  agreement;  and  shall  do  so  at  the  request  of  either  of  the  others 
of  said  parties;  but  the  defaulting  party  shall  not  thereby  be  released 
from  any  obligation  under  said  agreement. 

On  June  19th,  Kr.  Richard  Eoehler,  the  receiver  Of  the  Oregon  & 
California  Bailway,  in  the  suit  of  Harntm  v.  Oregon  tb  CtUi/ornia 
Company,  filed  his  petition  in  this  court,  stating  that  no  terminal  fa- 
cilities had  been  furnished  to  said  corporation  by  said  terminal  com- 
pany, except  a  depot  building  on  the  east  side  of  the  Wallamet  river, 
worth  not  to  exceed  $6,000,  and  not  absolutely  necessary  to  its  busi- 
ness, which  is  also  used  by  the  Oregon  Bailway  &  Navigation  Com- ' 
pany,  and  an  appliance,  consisting  of  railway  tracks  and  barges,  for 
the  transfer  of  cars  from  one  bank  of  the  river  to  the  other;  and  that  . 
the  Oregon  &  California  Company  has  been  compelled  to  furnish,  at 
great  expense,  its  own  terminal  facilities  on  each  side  of  the  river; 
that  the  Oregon  &  California  Company  has  paid  under  said  agreement 
its  share  of  the  interest  on  the  bonded  debt  of  the  terminal  company 
up  to  December  31,  1883,  amounting  to  |30,858,  and  that  since  then 
and  up  to  December  31,  1884,  such  interest  has  been  paid  by  the 
Northern  Pacific  Bailway  and  the  Oregon  Bailway  &  Navigation  Com- 
panies, and  that  a  semi-annual  installment  thereof  will  fall  due  on 
June  25th ;  that  no  demand  was  ever  made  on  the  Oregon  &.  Califor- 
nia Company  for  payment  of  any  of  the  expenses  and  charges  in- 
curred under  said  agreement,  except  as  follows :  On  January  5,  ISSo, 
an  account  was  presented  for  such  charges  and  expenses  up  to  Sep- 
tember 30,  1884,  for  the  sum  of  $7,371.87;  on  February  10.  1885, 
one  from  October  1  to  December  31,  1884,  for  the  sum  of  $1,078.15; 
on  March  31, 1885,  one  from  January  1,  1883,  to  January  1,  1885, 
for  the  sum  of  $2,589.96 ;  and  payment  of  the  same  requested,  which 
was  not  made,  but  as  the  petitioner  believes  payment  thereof  was 
made  by,  the  Northern  Pacific  Bailway  and  the  Oregon  Bailway  & 
Navigation  Companies. 
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In  view  of  these  facts  the  petitioner  says  he  is  in  doubt  whether  it 
is  hia  duty  as  the  receiver  of  the  Oregoa  &  California  (1)  to  pay  any 
portion  of  the  sums  claimed  by  the  terminal  company;  (2)  or  to  pay 
any  portion  thereof  except  soch  as  has  accrued  einoe  bis  appointment 
as  receiver;  (3)  or  to  pay  any  portion  thereof  by  him  disputed,  until 
the  same  is  adjusted  by  arbitration;  (4)  and  vhether  the  proper  in- 
terpretation of  said  agreement  does  not  make  the  completion  of  ade- 
^qaate  terminal  facilities  a  condition  precedent  to  the  right  to  demand 
said  20  per  centum  from  the  Oregon  &  California  Company;  and  asks 
for  instructions  in  the  premises. 

The  agreement  by  the  Oregon  &  California  Company  to  pay  20  per 
centum  of  the  semi-annn&l  interest  on  the  terminal  company's  bonds, 
and  the  other  expenses  and  Cjharges  mentioned  therein^  appears  to  me 
to  be,  in  effect,  an  agreement  to  pay  so  much  for  the  use  of  terminal 
facilities  to  be  furnished  by  the  latter  company.  The  interest  on  the 
money  used  in  the  construction  of  the  facilities,  and  the  cost  of  keep- 
ing them  up,  is  asanmed  to  be  the  rental  value  of  the  same.  The 
agreement  is  substantially  a  contract  on  the  part  of  the  terminal  com- 
pany to  construct  terminal  facilities  and  lease  them  to  the  Oregon  & 
California  Company  for  so  much  a  year,  and  a  contract  by  the  latter 
company  to  accept  such  lease,  occupy  the  premises,  and  pay  the  rent 
therefor,  in  the  manner  provided.  -  < 

The  parties  to  this  agreement  must  have  contemplated  and  intended 
that  the  construction  of  the  facilities  would  proceed  ^ari  passu  with 
the  issue  of  the  bonds,  and  that  th'e  parties  of  the  second  part  would 
be  in  the  enjoyment  of  the  same  when  and  as  they  were  called  on  to 
pay  rent  for  tlie  use  of  them.  The  covenants  of  the  parties  to  the 
agreement  are  mutual  and  dependent — to  be  performed  concnrrently. 
And  therefore  neither  party  can  complain  of  a  default  by  the  other, 
unless  it  can  also  show  a  performance  or  offer  to  perform  on  its  part. 
NeU  V.  yoewm,  9  Sawy.  24.  Upon  this  view  of  the  matter,  and  as- 
suming what  is  alleged  in  the  petition,  that  no  facilities  of  any  con- 
sequence have  been  constructed  or  furnished  to  the  Oregon  &  Cal- 
ifornia Company,  the  terminal  company  is  plainly  in  default,  and 
cannot  compel  the  further  payment  of  the  rent  by  the  former,  and  is 
not,  in  justice,  entitled  to  it;  and  the  receiver  is  so  instructed. 

Whether  the  contract  to  pay  this  interest  can,  under  any  circum- 
stances, be  construed  as  having  been  made  with  the  holder  of  these 
bonds,  and  whether  such  holder  can,  therefore,  compel  payment  by  the 
Oregon  &  California  Qompany  of  its  proportion  thereof,  directly  to 
himself,  is  a  question  not  now  before  the  court,  as  it  does  not  appear 
that  any  one  but  the  terminal  company  is  making  any  demand  for  it. 
But  if  the  terminal  company,  or  the  holder  of  any  interest  coupon  of 
these  bonds,  is  dissatisfied  with  this  instruction,  application  may  be 
made  for  leave  to  commence  legal  proceedings  against  the  receiver, 
when  the  matter  may  be  further  heard  and  considered. 
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MoBXLH  Satxngb  Bamk  V.  Board  of  Sup*bs  OvroBMEk  Go. 

(JHatiict  Oourt,  N.  D.  Mis${asippi,  B.  J).   April  Tenn,  ia«5.) 

1.  MuNiciFAT.  Bonds— CouKTT  Bonds  iRKEGULARtiT  Isbubd— Bora  Fidb  Holdkr. 

Where  tlie  authority  of  a  county  to  make  subscription  and  issue  bonds  in  aid 
t)f  a  railroad  company  is  given  by  statute,  and  the  liooils  are  issued  and  put  in 
otroalatton,  and  come  into  the  hands  of  a  bona  fide  purchaser  without  nolica 
tlut  all  the  steps  have  not  been  taken  as  required,  such  holder  will  not  be  af- 
fected by  any  failure  in  making  the  subscription,  or  In  tlie  delivery  of  the  cer- 
tificate  of  subscription;  the  bonds  reciting  that  they  are  issued  In  pnnuance  ot 
the  constitution  and  laws  of  the  state. 

2.  Bamk— Interest— Rbquirbmbntb  op  Statute.  ' 

Wliere  the  rate  of  interest  which  bonds  bear  does  not  exceed  that  provided 
by  the  statute  authorizing  the  issuance  of  the  bonds,  though  the  time  of  pay- 
ment may  vary  fr>ri  that  provided  in  the  statute,  yet  the  boadtwill  be  held 
valid. 

3.  Sahb— Bonos  Taken  in  Paticent  of  Fre-Existzno  Debt. 

The  fact  that  bonds  were  taken  in  payment  of  a  pre-exbtlng  debt  renders 
the  bolder  thereof  none  the  less  a  bonamU  holder  for  value. 

4.  Save — Bonds  Ishurd  on  Condition— Know  ledqb  of  Holder. 

Knowledge  on  the  port  of  the  holder  of  bonds  and  coupons  at  the  time  of 
their  reception  that  it  was  agreed  between  the  railroad  company  and  the  county 
that  the  bonds  should  become  null  and  void  if  used  for  any  other  purpose  than 

''  the  construction  of  a  branch  road  between  certain  points  in  the  county,  and 
that  the  bonds  and  coupons  were  used  for  a  dUIerent  purpose  than  that  agreed 
upon,  will  defeat  a  recovery  by  auoh  holder  in  an  action  on  such  bonds. 

6.  Bake— Election- MiBsiastPPi  ConsTiTDTioir. 

Where  two-ttiirds  of  those  voting  at  an  eleotton  vote  in  favor  of  the  Issuance 
of  county  bonds  in  aid  of  a  railroad,  such  bonds  may  be  lawfully  issued,  al- 
though two- thirds  of  the  registered  voters  of  the  countv  have  not  voted  for  such 
issue.  Carrol  Co.  v.  Smith,  111  U.  S.  526,  S.  0.  4  Sup.  Ct.  Rep.  639,  followed. 

6.  BaME — OONBTRUCTrON  OF  STATtJTE  BV  StATE  OoURT. 

Where  the  subscription  for  capital  stock  and  the  issuance  of  boi^ds  was  au- 
thorized by  tJie  voters  of  the  county,  no  subsequent  construction  of  the  consti- 
tution by  the  supreme  court  of  the  state  can  annul  the  authority  thus  given. 

7.  Same— Pi, kadi J{Q  Want  op  Constdehationi 

A  plea  avcrrine  tliat  bonds  in  suit  were  issued  without  any  consideration 
valid  In  law,  and  are  null  and  void,  as  plaintiff  well  knew  when  he  received 
them,  and  that  the  conaidcrai ion  therefor  had  failed;  but  falling  to  aver  any 
facts  constituting  such  failure^ — is  Insuflflcient. 

Demurrer  to  Special  Pleas. 

E.  L.  Russell,  B.  B.  Boone,  and  A.  J.  RuaseU,  for  plaintiff. 

Butler  do  Carroll  and  Muld^oWt  Nash  dt  Alexander,  for  defendant. 

Hill,  J.  The  qaestionB  nov  presented  ^se  upon  plaintiff's  de* 
murrer  to  defendant's  amended  special  pleas. 

The  first  of  said  pleas  in  substance  alleges  that  the  alleged  election 
authorizing  subscription  for  capital  stock  in  the  Mobile  &  Ohio  Bail- 
road  Company,  and  the  issuance  of  bonds  in  payment  thereof,  and 
the  act  of  the  legislature  authorizing  the  same,  required  that  when  an 
election  should  have  been  held,  and  a  majority  of  two-thirds  of  the 
ipoters  should  have  legally  assented  thereto,  that  the  president  of  the 
board  of  supervisors  should  subscribe  for  $125,000  of  the  capital 
stock,  and  a  certificate  of  the  same  should  be  given  to  the  county. 
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The  plea  arcvs  that  no  snbecription  of  capital  stock  wftB  made;  and  a 
oeztifioate  thereof  delivered,  as  required  by  said  act  of  the  logislatare, 
and  that  when  the  plaintiff  received  said  bonds  with  eoupons  attached, 
it  well  knew  that  the  same  had  not  been  done,  and  that  said  county 
of  Oktibbeha  had  never,  by  voting  in  the  etockholdors'  meetinjjs,  and 
by  levying  a  tax  to  pay.  said  bonds  and  coupons,  or  otherwise,  ratified 
the  iasDanoo  of  the  same;  all  of  which  was  at  ilie  time  the  plaintiff 
received  said  bonds  and  coupons  sued  upon  well  known  to  plaintiff. 

The  consideration  for  the  bonds  aiid  coupons,  as  recited  upon  the  face 
of  the  bonds,  was  the  payment  for  capital  stock  in  the  Mobile  &  Obio 
Railroad  Company,  and  this  snbscription  of  stock  should  have  pre- 
ceded the  issuance  of  the  bonds  and  coupons.  A  suit  by  the  railroad 
company  upon  the  bonds,  while  in  their  possession,  would  have  been 
defeated  without  the  issuance  of  the  capital  stock,  the  issuance  of 
which  was  a  duty  imposed  upon  the  company.  The  law  imposed  upon 
the  president  of  the  board  of  BuperviBors  the  duty  of  subscribing  for 
the  capital  stock,  when  dnly  authorized  by  the  voters  of  the  county, 
and  vested  him  with  no  discretion  to  subscribe  or  not  to  subscribe  for 
the  same,  and  a  tender  of  the  cwtificate  of  capital  stock  to  the  pres- 
ident of  the  board  woald  have  entitled  the  railroad  company  to  de- 
mand the  execution  and  delivery  of  tbs  bonds. 

The  plea  avers  that  the  plaintiff  had  knowledge  that  the  under 
which  tbe  bonds  are  claimed  to  have  been  issued,  required  as  a  con- 
dition precedent  the  isaoanee  of  the  stock..  It  is  certainly  true  tltat 
the  plaintiff  is  charged  with  a  knowledge  of  the  law  of  the  land,  un- 
der wh'ich  the  bonds  were  issued,  but  where  the  authority  to  make  the 
subscription  and  issue  the  bonds  is  given  by  statute,  and  tbe  bonds  are 
issued  and  pat  in  circulation,  and  come  into  the  hands  of  a  botM  Jide 
purchaser  without  notice  that  all  the  stops  have  not  been  taken  as  re- 
quired, such  holder  will  not  be  affected  by  any  failure  in  making  the 
subscription,  or  in  the  delivery  of  the  certificate  of  subscription ;  the 
bonds  reciting,  as  those  sued  upon  in  this  cause  do,  that  tbe  bonds  are 
issued  in  pursuance  to  the  constitution  and  laws  of  the  state.  The 
declaration  avers  that  the  plaintiff  is  a  bona  Jide  holder,  for  value,  of 
the  bonds  and  eoupons  sued  upon,  which  negatives  knowledge  of  any 
imperfection  in  the  bonds  sued  upon.  To  make  this  plea  good,  it 
mnst  aver  knowledge  by  the  plaintiff,  at  the  time  tbe  bonds  were  re- 
ceived, that  the  subscription  for  capital  stock  and  a  certificate  there- 
for had  not  been  made,  and  for  want  of  this  averment  the  demurrer 
to  this  plea  must  be  sustained.  Hotchk'w  v.  National  Banks,  21  Wall. 
854. 

Tbe  second  plea  makes  tbe  same  averment  as  the  first,  with  the  ad- 
dition that  plaintiff,  when  the  bonds  were  received  had  knowledge  that 
the  subscription  for  capital  stock,  and  issuance  of  a  certificate  for  the 
same,  had  not  been  made;  which  constitutes  this  plea  a  valid  defense 
to  the  action,  and  therefore  the  demurrer  thereto  will  be  overruled. 

The  third  plea  in  substance  avers  that  the  statute  of  the  state,  un-. 
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del*  which  the  bonds  and  conpons  are  claimed  to  have  been  aathor- 
ized,  provided  that  the  bonds  shoald  bear  7  per  cent,  interest^  paya^ 
bl6  onnally,  whereae  the  bonds  saed  upon  bear  7  per  cent,  interest, 
payable  semi-annually,  vhioh  it  ia  averred  renders  them  null  and 
"^id  upon  their  face.  The  supreme  court  of  the  United  States  has 
repeatedly  held  that  when  the  rate  of  interest  does  not  exceed  that 
provided  by  the  statute  authorizing  the  issuance  of  the  bonds,  though 
the  time  of  payment  may  vary  from  that  provided  in  the  statute,-  yet 
the  bonds  will  be  held  valid.  See  CommUgionera  v.  dark,  94  U.  S. 
S78 ;  Myert  v.  City  of  Mmcatine^  1  Wall.  884.  Therefore  this  plea 
does  not  present  a  sufficient  defense  to  the  action,  and  the  demurrer 
thereto  must  be  sustained. 

The  fourth  plea  avers  that  the  original  order,  contract,  and  agree- 
ment between  the  Mobile  &  Ohio  Railroad  C3ompany  and  the  county 
of  Oktibbeba,  was  that  the  said  bonds  and  ooupons  should  not  be  de- 
livered to  said  railroad  company  until  said  company  should  execute 
and  deliver  to  said  county  its  obligation  to  use  said  bonds  and  cou- 
pons exclusively  in  the  construction  of  a  branch  road  from  Artdaia 
west  by  way  of  Starkville,  and  for  no  other  purpose,  and  if  used  for 
any  other  pnrpose  that  said  bonds  and  coupons  should  become  null 
and  void ;  and  that  said  railroad  company,  in  violation  thereof,  used 
a  largd  number  of  said  bonds,  including  those  sued  upon,  for  other 
purposes  than  the  construction  of  said  railroad,  and  that  those  sued 
upon  were  received  by  plaintiff  in  payment  of  a  pre-existing  debt. 
The  fact  that  the  bonds  were  taken  in  payment  of  a  pre-existing  debt 
renders  the  plaintiff  none  the  less  a  bona  fide  holder  for  value,  is  the 
established  doctrine  of  all  the  federal  courts.  Swift  r.  Tyton,  iC  Pet. 
1;  Oates  v.  National  Bank,  100  U.  S.  339;  Wood  v.  Seitzinger,  2  Fbd. 
Ebp.  843;  S.  C.  14  Amer.  Rev.  503,  and  note  by  Mr.  Riddle;  Jones, 
Fledges,  note  to  section  110.  The  plea  further  avers  that  the  plaintiff, 
at  the  time  of  the  reception  of  said  bonds  and  coupons,,  well  knew  that 
the  order,  contract,'  and  i^eement  made  and  entered  into  between 
the  Mobile  &  Ohio  Railroad  Company  and  the  county  of  Oktibbeba, 
was  that  said  bonds  and  ooupons  should  become  null  and  void  if  used 
for  any  other  purpose  than  the  construction  of  said  branch  railroad, 
and  at  that  time  knew  that  the  bonds  with  the  coupons  sued  upon 
were  used  for  a  different  purpose  than  thatBgreed  upon  by  said  con- 
tract. Tbe  plea  would  have  been  more  complete  had  it  averred  that 
said  obligation  was  not  executed,  and  that  plaintiff  then  had  knowl- 
edge of  that  fact ;  but  I  am  of  opinion  that  it  does  set  up  a  sufficient 
defense  to  the  action,  and  that  the  demurrer  must  be  overraled  as  to 
this  plea. 

The  fifth  plea  avers  that  the  board  of  supervisors  of  Oktibbeha 
county  bad  no  power,  authority,  or  jurisdiction,  to  issue  the  bonds 
and  coupons  sued  upon,  and  that  they  are  null  and  void.  I  am  of 
opinion  that  this  plea  does  set  up  a  defense  to  plaintiff's  action;  there- 
fore the  demurrer  to  this  plea  must  be  oveixnled. . 
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The  sixth  plea  ia  sabsianae  arerB  that  before  the  bonds  and  con- 
poziB  saed  upon  were  issued  and  delivered  to  the  Mobile  &  Ohio  Bail- 
road  Company,  and  before  the  same  were  delivered  to  plaintiff,  or  any 
rights  therein  had  accrued  either  to  said  company  or  to  plaintiff,  the 
snpreme  court  of  this  state  had  construed  the  meaning  of  the  oonsti- 
tution  of  the  state,  requiring  two-thirds  of  the  voters  of  the  county 
.  to  vote  subscriptions  to  (he  capital  stock  of  railroad  companies,  to 
mean  that  two-thirds  of  the  registered  voters  of  the  county  should  vote 
therefor ;  and  further  avers  that  there  were  then  2,700  qualified  voters 
in  the  county,  and  that  only  950  votes  were  cast  in  said  election,  and 
of  that  number  750  voted  for,  and  250,  or  thereabouts,  voted  against, 
said  snbsoription;  and  that  leas  than  the  required  two-thirds  of  the 
voters  at  said  election  voted  for  said  subscription,  and  therefore  said 
bonds  and  coupons  are  null  and  void,  and  that  both  said  railroad  com- 
pany and  plaintiff,  at  the  time  they  received  the  same,  well  knew  all 
these  facts. 

The  plea  fails  to  aver  the  time  when  said  bonds  and  opnpons  were 
issued  and  delivered  to  said  railroad  company,  or  when  they  were  re- 
ceived by  plaintiff.  The  plea  does  not  deny  that  the  election  was 
held  at  the  time  averred  in  the  declaration,  and  recited  on  the  face  of 
the  bonds.  The  substantial  contract  between  the  railroad  company 
and  the  county  was  made  by  the  election  authorizing  the  snbserip- 
tion  and  issuanoe  of  the  bonds.  The  statute  required  the  president 
of  the  board  to  perform  the  clerical  and  manual  act  of  subscribing  for 
the  stock  on  the  books  of  the  company  and  issuing  the  bonds,  pro- 
vided the  requisite  number  of  voters  of  the  county  voted  in  favor  of 
the  same.  The  president  of  the  board,  the  authority  of  the  voters 
having  been  ascertained,  had  no  discretion  under  the  law  to  make  or 
to  refuse  to  make  the  subscription  and  issue  the  bonds.  The  su- 
preme court  of  the  United  States  in  Carroll  Co,  v.  Smith,  111  U.  8. 
556,  S.  C.  4  Sup.  Gt.  Bep.  531),  decided  that  the  true  construction  t6 
be  given  to  said  provision  in  the  constitution,  was  two-thirds  of  those 
voting  in  said  election,  and  not  two-thirds  of  the  qualified  and  regis- 
tered voters  of  the  county.  The  number  of  votes  cast  in  said  election, 
as  shown  by  the  plea,  was  more  than  two-thirds  of  those  voting  in 
said  election.  The  subscription  for  capital  stock  and  the  issuance  of 
the  bonds  was  authorized  by  the  voters  of  the  county,  and  no  sub- 
sequent construction  of  the  constitution  by  the  snpreme  court  of  the 
state  could  annul  the  authority  thus  given.  Aside  from  this,  the 
bonds  show  upon  their  face  that  they  were  issued  on  the  first  day  of 
July,  1873,  and  the  court  judicially  knows  that  the  case  of  Hawkins  v. 
Carroll  Co.  50  Miss.  735,  in  which  the  construction  given  to  the  con- 
stitution of  the  state  is  invoked  in  the  plea,  was  not  rendered  until 
the  October  term  of  that  court  in  1874.  To  render  the  plea  a  good 
defense,  it  must  give  the  date  upon  which  the  bonds  and  coupons 
were  delivered  to,  and  received  by,  the  railroad  company  and  the  plain- 
tiff, which  is  not  stated  in  the  plea,  so  as  to  enable  the  court  to  deter*^ 
v.24p,no.3— 8 
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mine  fUe  queBtion  from  tUfl  face  of  the  plea.  For  this  defect,  if  for 
no  other,  the  plea  does  not  set  up  a  Bufficient  defense  to  the  action, 
and  the  demurrer,  therefore,  muet  be  sustained. 

The  eeventh  plea  in  substance  avers  that  the  bonds  sued  upon 
were  issued  without  any  consideration,  valid  in  law,  and  are  null  and 
void,  and  that  plaintiff,  when  the  same  were  receired,  well  knew  that 
fact,  and  that  the  eousideration  therefor  had  failed.  But  the  plea 
fails  to  aver  any  facts  constituting  such  failure,  and  for  this  reason 
this  plea  does  not  set  up  a  sufficient  defense  to  plaintiff's  action,  and 
the  demurrer  thereto  must  be  sustained.  Code  Miss.  §§  1536, 1546; 
Mobile  Sav.  Bank  v.  Oktibbeha  Co.  32  Fed.  Bkp.  580. 

The  eighth  plea  avexs  that  the  bonds  and  coupons  sued  upon  were 
issued  and  delirercd  to  the  Mobile  &  Ohio  Bailroad  Company  upon 
the  express  condition  that  said  company  woald  issue  and  deUTer  to 
the  county  of  Oktibbeha  certificates  of  capital  stock  in  said  company, 
and  for  the  further  consideration  that  said  railroad  company  would 
build  a  road  froiu  Artesia  vest,  by  way  of  Starkville,  extending  30 
miles,  and  that  said  railroad  company  had  refused  and  failed  to  issue 
and  deliver  said  certificates  of  stock  in  said  railroad  company,  and  hod 
failed  and  refused  to  build  said  railroad  from  Artesia,  by  way  of  Stark- 
yille,  for  the  distance  of  30  miles,  and  that,  therefore,  the  consideration 
for  which  said  bonds  were  issued  had  wholly  failed,  and  that  said 
bonds  and  coapops  are  null  and  void.  The  plea  further  avers  that 
plaintiff,  at  the  time  that  said  bonds  and  coupons  were  received  by  it, 
well  knew  the  conditions  upon  which  they  were  issued  and  delivered, 
and  that  said  certificates  of  capital  stock  had  not  been  issued  and 
delivered,  and  that  said  railroad  had  not  been  built.  It  is  insisted 
that  this  plea  is  double,  and  that  the  demurrer  should  for  that  reason 
be  sustained  thereto.'  The  plea  only  sets  up,  as  a  matter  of  defense, 
a  failure  of  consideration  in  not  issuing  and  delivering  stock,  and  in 
failing  to  build  the  road,  and  notice  on  the  part  of  the  plaintiff.  This 
objection  to  the  plea  is  not  well  taken.  The  plea  sets  up  a  sufficient 
defense  to  the  action,  therefore  the  demurrer  to  this  plea  most  be 
overruled. 


Fifth  Nat.  Bank  of  New  Yobk  v,  Nbw  Tobe  Eutatio  B.  Go. 

(CSrcuit  Oottrt,*S.  V.  Nm  York.  June  17, 1885.1 

1.  Elevatkd  Railwat  —  Stkebtb  in  Kbw  York  Citt— Btanrs  or  A.Bi;TTiira 
JjOT-Ownxb  to  Damages. 

Where,  under  an  act  of  a  state  legislature,  a  railroad  company  etlecta  an  ele- 
vated railroad  over  a  street,  the  fee  of  which  ta  In  the  city,  an  abutting  lot- 
owner  holds  his  easetnont  Id  the  street  8ul)ordinate  to  the  rights  of  the  public 
therein;  and  unless  the  new  structnres  erected  on  the  street  injure  it  aa  a 
thoroughfare  for  travel,  and  it  is  permaneDtly  subjected  to  a  new  use  which  ta 
subversive  of  the  original  use,  such  atiutting  owner,  though  he  nuty  soffer  In- 
convenience, is  not  legally  injured  and  entitled  to  danu^ges. 
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2.  8ahb— EvmBHCK  or  Ksw  and  iHooNaiffrBHT  Usb. 

The  jury  are  not  lustiQed  ia  tindinf;  that  a  new  and  iacODsiatent  use  has 
'ueea  imposed  upon  the  street,  unless  travel  is  practically  impeded,  or  light  ia 
the  traveled  way  is  sensibly  diminished,  or  the  street  is,  at  the  point  complained 
ott  made  iacoDreaieat  for  the  accommodation  ot  persons  or  Tebicles. 

Motion  for  New  Trial. 

Kelly  dt  Macrae  and  Roger  A.  Pryor,  for  plaintiff. 

Davies  d  BapaUo  and  Henry  H.  Anderson,  for  defendant. 

Shipuam,  J.  This  is  a  motion  by  the  defendant  for  a  new  trial,  the 
jury  having  returned  a  verdict  for  the  plaintiff  for  $6,000. 

Before  the  year  1874,  Third  avenne  and  Twenty-third  street,  each 
being  streets  100  feet  in  width,  were  legally  laid  out  by  the  authori- 
ties of  the  city  of  New  York,  over  and  upon  lands  which  were  acquired 
bj  condemnation  for  street  purposes,  under  the  act  of  1813,  whereby 
said  city  obtained  the  title  in  fee  to  said  streets  and  to  the  land  there- 
under, in  trust,  that  the  same  and  that  each  street  "be  appropriated 
and  kept  open  for,  or  as  a -part  of,  a  public  street  and  avenue,  forever, 
in  like  manner  as  the  other  public  streets  in  said  city  are,  or  of  right 
onght  to  be."  The  plaintiff  purchased,  in  the  year  1874,  a  lot  upon 
the  south-west  comer  of  Third  avenue  and  Twenty-third  street,  which 
was  bounded  on  the  east  by  the  west  side  of  said  avenue,  and  on  the 
north  by  the  south  dide  of  said  street,  and  erected  thereon  a  building, 
-which  was  completed  in  the  spring  of  1875.  This  building  has  ever 
since  been  need  in  the  following  way :  the  basement  for  stores  or  of- 
fices, the  first  floor  for  the  plaintiff's  banking-room,  and  the  other 
floors  for  apartments. 

Under  the  provisions  of  the  statute  passed  by  the  legislature  of 
the  state  of  New  York  in  1875,  and  known  as  the  "Eapid  Transit 
Act,"  which  provided  for  the  construction  of  elevated  and  underground 
railroads,  an  elevated  steam-railroad  was  built  by  the  defendant,  iu 
the  year  1879,  along  Third  avenue.  It  was  held  by  a  majority  of  the- 
eonrt  of  appeals  of  the  state  of  New  York,  in  1877,  that,  under  the 
rapid  transit  act  and  the  previous  acts  in  relation  to  the  defendant, 
provision  was  "made  for  compensation  for  any  property  rights  the 
abatting  owners  may  have  in  the  streets,"  the  fee  of  which  is  in  the 
eity ;  but  the  question  whether  the  contemplated  structures  would  in- 
vade any  property  or  rights  of  such  owners  so  as  to  entitle  them  to 
damages,  it  was  thought  did  not  arise.  In  re  Elevated  H,  Co.  70 
N.  Y.  327;  In  re  Gilbert  Elevated  Ry.  Co.  70  N.  Y.  361.  No  com- 
pensation to  the  plaintiff  for  injury  or  damage  was  made,  and  there 
does  not  seem  to  be  any  adjudication,  by  which  the  plaintiff  was  bound, 
on  the  subject. 

The  structure  which  the  defendant  built  was  a  permanent  one,  con- 
sisting, at  the  corner  of  the  streets  in  question,  of  an  elevated  rail- 
road track,  placed  upon  substautial  pillars  about  15  feet  high,  and  a 
depot  over  a  part  of  Twenty-third  street,  which  is  reached  by  a  stair- 
case from  said  street;  the  entire  structure  being  of  the  strength  and 
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capacity  necessaiy  for  the  eqnipmrat  of  a  railroad  operated  by  steam, 
and  for  the  aooommodation  of  large  numbers  of  paBsengers.  This 
action  was  brought  to  recover  damages,  which  were  alleged  to  have 
been  cansed  to  the  plaintiff's  property  by  the  erection  of  said  road 
and  depot,  and  by  the  running  of  railroad  trains  near  to  the  building. 
The  principal  damage  was  alleged  to  consist  in  the  obstruction  of 
light  from  the  building,  and  in  tiie  injection  into  it  of  noxious  odors, 
gas,  and  smoke. 

-  The  charge  to  the  jury  was  to  the  effect  that  if  the  streets,  at  the 
point  where  the  plaintiff's  building  is  situate,  were  permanently  sub- 
jected by  the  erection  of  these  structares  to  a  new  use,  which  was 
subTersive  of  and  repagnant  to  the  original  nse  for  which  each  street 
was  taken, — that  is,  for  an  open  thoroughfare  or  avenae  for  travel, — 
and  such  new  and  inconsistent  use  was  a  damage  to  the  easement  of 
the  plaintiff  in  the  street,  which  easement  or  right  of  property  con- 
sisted only  in  a  right  to  the  light  and  air  afforded  by  the  street,  and  in 
a  right  of  access  thereto,  then,  for  the  damages  arising  to  its  property 
from  sncb  exclusion  of  air,  light,  and  access,  the  plaintiff  was  entitled 
to  compensation.  The  requests  to  charge  covered  five  points,  which 
were  substantially  as  follows : 

(1)  Tbat  the  determination  whether  the  street  should  or  should  not  l>6k^ 
open  as  a  public  street  rested  in  the  discretion  of  the  legislature.  (2)  That 
the  evidence  clearly  showed  that  the  new  structure  did  not  subject  the  streets 
to  a  new  use  subversive  of  or  inconsistent  with  their  origin^  useas  thorough- 
fores.  (3)  Tbat  in  order  to  find  that  there  was  sach  new  and  inconsistent 
use,  the  jury  must  find  that  the  defendant's  structures  interfered  with  the 
free  passage  ot  persons,  horses,  or  vehicles  over  Tbird  avenue.  (4)  That  an 
abuUing  owner  has  no  right  of  property  in  the  sti-eet  to  be  affvctwd  or  darn- 
ed bj  such  new  ussw  (5)  That  there  could  be  no  recovery  for  so  much  of 
the  damage  as  was  causea  oy  the  operation  of  the  railroad  trains. 

It  is  competent  for  the  legislature,  so  far  as  not  restrained  by  the 
constitution  under  which  it  acts,  to  grant  to  a  railroad  company  power 
to  lay  a  railroad  loi^tudinally  over  a  highway ;  and  when  private 
property  is  taken  by  a  nse  which  is  subversive  of  or  inconsistent  with 
the  original  use,  compensation  must  be  made  therefor.  Springfield 
V.  Connecticut  River  R.  Co.  4  Gush.  63.  When  the  title  in  fee  to 
such  stieet  is  vested  in  a  city  in  trust  for  the  benefit  of  the  people,  no 
compensation  is  to  be  made  to  the  city  for  the  occupancy  of  the  street 
by  the  railroad,  because  the  legislature  ccmolusively  determines  what 
is  for  the  public  advantage.  People  v.  Kerr,  27  N.  Y.  188-  In  such 
case,  it  is  also  often  said  that  the  abutting  owners  are  not  entitled  to 
compensation,  because,  having  parted  with  the  title  to  the  land  cov- 
ered by  the  street,  tbey  have  no  remaining  interest  or  right  tbweiii 
which  can  be  taken,  or  which  can  be  the  subject  of  damage.  This 
statement  of  the  law  was  true  with  reference  to  the  facta  which  judges 
or  commentators  had  in  mind  when  the  statement  was  made.  An 
abutting  proprietor  upon  a  street,  the  fee  of  which  is  in  the  city,  has 
no  legal  interest  which  oan  be  affected  by  a  surfade  faotse  railroad 
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which  is  placed  in  the  ntr^ei*,  nor,  although  the  inconrenience  and 
annoyauce  resul^ng  from  the  operation  of  a  steam  surface  road  is 
much  greater  than  that  resulting  from  a  horse  railroad,  is  his  prop- 
erty ordinarily  taken  or  appropriatedj  in  a  legal  sense,  by  a  steam 
road  which  is  laid  apposite  hie  lot.  But  a  state  of  facts  has  occa- 
sionally arisen  within  the  last  few  years  by  which,  although  the  new 
method  of  travel  to  which  the  street  is  subjected,  is  for  the  transpor- 
tation of  persons  or  of  freight,  the  strueturea  which  are  placed  upon 
the  street  for  the  oonTenienoe  or  necessities  of  the  new  system  are 
such  as  not  only  blockade  and  prevent  the  street  from  heing  an  avenue 
for  ordinary  travel,  bat  also  deprive  an  abutting  owner  from  access 
to  the  street  or  from  light  from  it.  While  a  legislature  may  have  said, 
in  general,  that  the  occupancy  of  the  streets  of  a  city  by  a  steam  rail- 
road is  consistent  with  the  use  foir  whioh  they  were  established,  yet  it 
did  not  intend  to  say  that  all  the  structures  whioh  might  subsequently 
be  placed  upon  a  particular  narrow  street  for  the  purposes  of  such 
railroad  did  not  impose  a  new  burden  upon  the  street.  A  platform 
may  be  built  over  a  street  whioh  shall  cover  its  entire  width  and  ex- 
clade  light  from  the  roadway,  and  the  adjacent  buildings  and  struct- 
ures may  be  placed  opposite  the  lot  of  the  abutting  owner  which 
ahftll  prevent  access  to  his  land,  and  thus  a  new  condition  of  things  is 
brought  into  existence  whioh  was  not  contemplated  by  learned  judges 
when  they  said  that  an  abutting  owner  has  no  interest  in  the  street 
whioh  can  be  the  subject  of  damage. 

It  is  this  new  condition  wbieh  raises  the  question  whether  an  abut- 
ting owner,  who  has  no  right  in  the  soil  of  the  street,  has  any  especial 
incorporeal  right  therein  of  which  he  may  be  deprived,  and  for  the 
loss  of  which  he  is  entitled  to  compensation.  The  main  object  of  a 
city  highway  is  for  the  pubUo  travel,  but  that  is  not  its  only  object. 
City  streets  are  also,  incidentally,  to  provide  sites  upon  which  dwell- 
ings and  buildings  for  business  purposes  can  be  built.  Such  streets 
are  established  in  order  to  furnish  an  overflowing  population  with 
places  in  which  to  live  and  to  work.  An  important  part  of  the  value 
of  a  lot  abutting  upon  a  street  consists  in  its  access  to  the  street, 
and  in  the  fact  that  one  or  more  sides  can  always  receive  air  and  light, 
while  a  building  away  from  a  street  may  be  hemmed  in  on  all  sides. 
This  privilege  or  capacity  which  appertains  to  a  lot  abutting  upon  a 
street  which  has  been  dedicated  to  the  public,  though  it  is  not  a  right 
in  the  soil  of  the  street,  is  real,  and  is  important,  and,  so  far  as  the 
right  of  access  to  the  street  is  concerned,  has  been  distinctly  recognized 
by  courts.  There  may  be  a  difficulty  in  defining  the  extent  of  the 
right,  but  there  is  a  natural  sense  of  justice  whioh  is  not  satisfied  by 
the  declaration  that  because  the  owner  has  parted  with  his  right  to 
the  soil  in  front  of  his  lot,  which  was  taken  for  the  purposes  of  a  street, 
therriore  he  is  remediless,  although  the  street  may  be  permanently  so 
covered  hy  new  structures  for  the  benefit  of  modes  of  travel  not  used 
for  ordinary  street  purposes,  as  to  exclude  him  from  access  to  it,  or 
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from  light  from  it.  In' the  Story  Case,  this  right  is  oalled  an  ease- 
ment in  the  bed  of  the  street  for  the  purposes  of  air  and  light,  and 
acoesB  from  it.    Story  T.  New  York  Elevated  R.  Co.  90  N.  Y.  123. 

Bnt,  inasmuch  as  the  land  corered  by  the  street  vas  taken  for  pub- 
lie  uses,  the  abutting  owner  holds  his  easement  subordinate  to  the 
rights  of  the  public  in  the  street;  and  if  the  new  structures  are  not  in- 
consistent with  or  destructive  of  the  uses  for  which  the  street  was 
originally  taken,  he  has  no  cause  to  complain.  Until  the  streets  are 
burdened  with  an  occupancy  which  substantially  injures  them  as 
thoroughfares  for  travel,  and  they  are  permanently  subjected  by  the 
new  structures  to  a  new  use,  which  is  subversive  ol  the  original  nse, 
the  abutting  owner,  though  he  may  suffer  inconvenience,  is  not  legally 
injured,  because  his  easement  is  subject  to  the  controlling  right  of  the 
public;  and  if  the  street  continues  to  be  a  thoroughfare  for  ordinuy 
travel,  in  accordance  with  the  objects  for  which  it  mu  (Higinally  laid 
oat,  no  right  of  the  abutting  owner  is  trenched  upcm. 

The  question,  then,  which  was  submitted  to  the  jnry  is  of  the  first 
importance.  It  was  whether,  on  the  comer  of  Third  avenue  and 
Twenty-third  street,  either  of  those  streets  were  subjected  by  the  per- 
manent structures  there  erected  to  a  new  use  subversive  of  or  incon- 
sistent with  the  original  purpose  for  which  the  streets  were  taken,  that 
of  being  a  thorougfare  for  travel and  the  jury  were  told  that  the  main 
object  of  a  street  was  to  create  and  maintain  an  avenue  for  travel, 
and  if  these  streets  were  kept  open  and  unobstructed,  and  were  not 
used  for  purposes  inconsistent  with  travel,  the  use  of  the  street  was 
preserved.  While  the  language  of  the  charge  was  correct  and  was 
technically  BuflSeient,  I  fear  that  the  jury  were  not  sufficiently  clearly 
told  by  the  court  that,  in  order  to  find  that  the  streets  were  not  kept 
open  and  unobstructed,  the  road-bed  then  not  being  occupied  by  the 
railroad  track,  it  was  not  sufficient  to  show  that  pillars  and  stair- 
eases  had  been  placed  in  the  streets,  and  a  track  had  been  placed 
upon  the  pillars  whiob  to  some  extent  prevented  the  atreets  from  being 
as  open  as  they  were  before  the  road  was  constructed,  but  that  they 
must  be  of  opinion  that  substantial  obstructions  had  been  placed  upon 
the  travel  upon  the  street,  and  that  it  was  thereby  rendered  inconven- 
ient to  the  public  as  an  highway.  I  fear  that  the  jury  were  uninten- 
tionally led  into  the  opinion  that  because  a  new  and  permanent  struct- 
ure for  the  purposes  of  a  steam  road  had  been  placed  over  a  street 
of  100  feet  in  width,  therefore  they  were  permitted  to  find  that  a  new 
and  inconsistent  use  was  imposed  upon  the  street,  although  travel 
was  practically  unimpeded,  and  light  in  the  traveled  way  was  not 
sensibly  diminished,  and  the  street  was  not  actually  at  that  point 
made  inconvenient  for  the  accommodation  of  persons  or  vehicles. 

As  the  motion  for  a  new  trial  is  granted  for  the  reason  which  has 
been  given,  I  do  not  consider  the  remaiiung question  which  was  strenu- 
ously argued  by  the  defendant's  counsel,  which  was,  in  subatance, 
that  the  injury  eaused  to  the  plaintiff  by  the  injection  into  its  build- 


Dgi  ized  by  Google 


SIVKH  V.  HfJVi'XIUr  VE0.OS  'IBL*  COi 


119 


ing  of  gas  and  smoke  in  eonseqnenoo  of  the  operation  of  the  traiiiB, 
BboQld  not  be  considered  as  an  element  of  damage. 
The  motion  for  a  new  trial  is  granted. 


Given  v.  Wbstebk  Ukion  Tel.  Co.' 
{Uireuit  Uourt,  8.  D.  Rwa.   June  II,  1885  } 

1.  Tm^seitAFn  Compant — Drlitbrt  of  Mbbsaqb — Dirkctioks  to  Delitsr  at 

Particulah  Place. 

The  proper  mode  of  directing  a  telegraph  company  to  deliver  at  a  particular 
place  all  telegrams  directed  to  a  party,  Is  to  leave  with  the  company  or  send  to 
It  at  it«  oStce  dlret^tiont  in  writing ;  and  a  mera  verbal  instruction  or  request  to 
a  messenger  of  tUo  com[»any  at  some  other  place  than  its  office,  cannot  be  re- 
lied on  to  flz  any  legal  obligation  on  the  company  for  a  failure  to  so  deltver  a 
message. 

2.  Baxb— AnesKCR  of  Paett  AjH>BBSBaD  Fxov  Cnr— Dettt  of  Cohpaht. 

Where  a  telegraph  company  telephones  to  the  place  of  buBiness  of  a  party 
to  whom  a  telegram  is  directed,  and,  learning  that  he  is  out  of  the  city  and  will 
bo  absent  for  s~'veral  days,  causes  said  telegram  to  be  delivered  at  the  residence 
of  the  party,  to  his  wife,  and  then  informs  the  sender  of  the  message  of  the 
absence  of  the  party  from  the  city,  it  has  performed  its  duty. 

3.  SaHE— DUTT  TO  ilTFORM  £lfFL0TES  OF  TlUB  OF  ClOSINO  OtHER  OfFICBB. 

It  is  not  the  dutv  of  a  telegraph  company,  with  offices  scattered  all  over  the 
United  States,  to  keep  the  employee  of  every  one  of  its  offices  in  the  connb^, 
or  in  any  one  state,  informed  of  the  time  when  erery  other  office  closes  for  the 
night. 

4.  Same— Negligence— CosTHiBDTORT  Negligerce — Evidkncb. 

On  examination  of  the  evidence  in  this  case,  hdd,  that  negligence  onthapart 
of  the  telegraph  company  is  aot  shown,  and  that  any  loss  that  resulted  to 
plaintiS  from  a  failure  to  receive  the  message  in  time  to  act  thereon,  was  caused 
by  the  oontributorj^  nogliftence  of  plaintiff  in  not  informing  his  wife  where  to 
send  messages  receivea  during  his  absence  from  home,  or  by  her  failure  to  act 
promptly  In  the  matter. 

Tort  for  a  Failure  to  Transmit  and  deliver  a  telegrapbio  message 
seasonably. 

The  plaintiff  claimed  a  recovery  of  |10,000  upon  the  following  state 
of  facts : 

On  the  twenty-fifth  day  of  February,  1884,  one  B.  W.  Patterson 
filed  in  the  office  of  the  defendant  in  Chicago,  at  3:45  p.  h.,  the  fol- 
lowing message : 

"To  Welker  ffioen,  Dea  Moines,  Iowa:  Will  you  consider  a  proposition  to 
become  editor  in  chief  of  an  impoitant  paper  at  Denver;  salary  three  to  four 
thousand,  and  stock  interest?  If  so,  come  to  Chicago  to-night  and  see  tlie 
proprietor  to-morrow    It  is  a  One  prospect. 

(Signed]  '*B.  W.  PATTKBaiflf." 

.  This  message  was  sent  to  Des  Moines  at  3:55  p.  u.  and  was  there 
received  at  4  p.  m.    The  plaintiff,  to  whom  the  message  was  addressed, 

Keported  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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was  the  privaie  eeoretary  of  the  governor  of  Iowa;  and  defendant^ 
manager,  upon  xsoeipt  thereof,  telephoned  to  the  govemor'a  office, 
Btating  that  a  zneBsage  had  been  reeeived  for  plaintiff.  Reply  was 
made  that  he  was  out  of  town.  At  4 : 14  p.  m.  a  message  was  eent  to 
Patterson  informing  him  that  Given  was  out  of  town,  which  was  de- 
livered to  Patterson  at  5  v.  u.  The  original  message,  signed  by  Pat- 
terson, was  delivered  to  plaintiff's  wife  at  4 : 30  p.  h.  At  7 : 09  p.  u.  the 
following  message  was  filed  ia  the  office  of  defendant,  at  Des  Moines, 
by  plaintiff's  father: 

"To  Welker  Qtven,  Some  Hotel,  Marshalltownt  Iowa:  Have  important  dis- 
patch for  you.   Where  ahull  I  send  It? 

[Signed]  "Josiah  Given." 

This  message  was  received  at  Marshalltown  at  7:15  p.  u.,  and  re- 
ceipted for  by  plaintiff  at  7 : 30.  Thereupon  the  following  massage 
was  filed  in  defendant's  office,  at  Marshalltown,  at  7: 40  p.  h.  : 

**To  Josiah  Giten^Du  Moines^  lotea:   To  Tremout  House,  Marshalltown. 
[Signed]  "Welker  Given." 

This  message  was  received  at  the  Des  Moines  office  at  8  p.  h. 
Plaintiff  alleged  that  at  about  8 : 15  p.  u.  his  father,  Josiah  G^ven,  called 
at  defendant's  office  in  Des  Moines  and  received  the  last  dispatch 
named,  and  receipted  therefor;  that  he  called  for  a  blank  npon  which 
to  write  a  message,  and  was  offered  by  defendant's  clerk  a  night- 
rate  blank;  that  the  clerk  was  informed  by  Josiah  Given  that  the 
message  he  was  about  to  send  was  a  very  important  one,  and  tbat  it 
was  essential  it  should  be  delivered  that  night;  tbat  he  wished,  there- 
fore, to  send  it  at  full  rate;  and  that,  after  some  talk  between  him 
and  the  clerk,  the  original  message  received  from  B.  W.  Patterson, 
in  the  afternoon,  with  the  change  of  address,  was  refiled,  and  full  rate 
paid  therefor.  This  message  was  eent  to  the  relay  office  at  Chicago, 
where  it  remained  during  the  night,  and  was  transmitted  to  Mar- 
shalltown the  following  morning,  being  received  there  at  8 : 20  a.  x., 
and  delivered  to  and  receipted  for  by  plaintiff  at  8 : 45  a.  u. 

The  plaintiff  further  alleged  that  nearly  two  years  previous,  when 
he  became  private  secretary  of  the  governor,  he  had  given  instruc- 
tions to  one  of  defendant's  messengere  that  all  messages  addressed 
to  him,  and  received  at  defendant's  office  during  business  hours, 
should  be  delivered  at  the  governor's  office.  The  plaintiff  alleged 
the  negligence  of  defendant — First,  in  failing  to  deliver  the  orig- 
inal message  at  his  place  of  business ;  second,  in  failing  to  transmit 
with  diligence  the  message,  when  refiled  by  Josiah  Given,  to  Mar- 
shalltown, and  also  in  failing  to  notify  defendant  that  the  office  at 
Marshalltown  was  closed  for  the  night;  third,  in  failing  to  keep  the 
office  at  Marshalltown  open,  as  plaintiff  had  requested  the  operator 
to  do,  until  the  receipt  of  the  message^  fourth,  in  sending  the  mes- 
sage to  B.  W.  Patterson,  informing  him  that  plaintiff  was  out  of  town. 

Defendant  denied  generally  all  the  allegations  of  the  plaintiff's  pe- 
tition, pleaded  the  contributory  negligence  of  plaintiff,  and  a  contract 
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with  pUmtiff  whereby  it  was  exemjFted  from  liability  for  delay  in  the 
delivery  of  nnrepeated  messages.  The  defendant  insisted  on  the  trial 
that,  as  a  matter  of  law,  the  damages  claimed  were  too  remote. 

It  appeared,  from  the  evidence  that  if  the  message  Addressed  by 
Josiah  Given  to  plaintiff  at  Marshalltown  had  been  received  there  be- 
fore 2: 45  A.  H.  on  the  twenty-sixth  of  February,  the  plaintiff  could 
have  taken  the  trun  thence  to  Chicago,  where  he  would  have  arrived 
at  2  p.  H.  that  day.  The  original  dispatch  was  sent  by  Patterson  at 
the  request  of  T.  C.  Henry,  who  was  president  of  the  Denver  Tribune 
Publishing  Company,  of  Benver,  Colorado.  He  bad  seen  an  editorial 
in  the.  Chicago  Tribune  which  had  attracted  Jus  attention,  and  made 
inqairy  of  Joseph  Medill  and  B.  W.  Patterson,  editors  of  that  paper,  as 
to  who  was  the  writer  thereof,  and  was  informed  that  it  was  plaintiff. 
He  thereupon  requested  that  the  dispatch  aforesaid  should  be  sent. 
Henry  was  informed  by  Patterson  on  the  morning  of  the  twenty-sixth 
of  February  of  the  receipt  of  the  message  stating  that  Given  was  out  of 
town,  and  left  for  home  in  the  afternoon.  He  never  eommanioated 
with  plaintiff  subsequently  upon  the  snbjeot  of  the  message,  and  em- 
ployed another  editor. 

Testimony  was  offered  by  the  defendant  denying  the  receipt  of  any 
instructions  frdm  plaintiff  with  respect  to  the  delivery  of  his  messages 
at  his  office.  Testinumy  was  also  introduced  tending  to  show  that 
the  time  when  the  message  was  filed  by  Josiah  Given  for  Welker 
Given,  Marshalltown,  was  9  p.  h.,  and  not  8: 15,  p.  m.,  as  claimed 
by  plaintiff;  and  this  testimony  included  the  office  record  kept  by 
defendant,  the  statement  of  the  receiving  clerk,  and  the  date  of  filing 
upon  the  message  itself.  It  appeared  that  the  usual  hour  of  closing 
of  the  Marshalltown  office  was  9  p.  h.,  and  the  opening  hour  was  8 
A.  H.,  and  that  it  was  closed  and  opened  at  these  hours  on  the  day 
in  question.  Testimony  was  also  introduced  tending  to  show  a  want 
of  authority  m  Henry  to  employ  a  managing  editor,  and  other  matters 
with  respect  to  the  financial  condition  of  Henry  and  the  Denver  Trib- 
une Publishing  Company. 

The  trial  was  to  the  court  without  a  jury;  Mr.  Justice  Millbb  and 
Judge  Lova  sitting  in  the  case. 

Phillips  i£  Day,,  for  plaintiff. 

BunneUs  <£  Walker,  for  defendants. 

Millkb,  Justice.  The  foundation  of  plaintiff's  claim  is  thai  by  the 
negligence  of  the  defendants  in  conveying  and  delivering  these  mes- 
sages he  lost  employment  as  editor  of  the  Denver  Tribune,  which  he 
would  otherwise  have  secured,  and  that  as  another  man  did  by  reason 
of  this  negligence  get  that  employnent,  for  which  he  received  from 
$4,000  to  $5,000  for  a  period  of  time  during  which  plaintiff  only  re- 
eeived  a  much  smaller  sum,  he  is  entitled  to  rec^over  the  difference  in 
this  action. 

The  first  subject  of  inquiry,  therefore,  is  the  existence  of  such  neg- 
ligence as  would  make  defendant  liable  for  any  damages.   The  first 
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act  of  negligence  charged  to  the  defendant  has  relation  to  the  deliv- 
ery at  Des  Moines  of  the  message  from  Patterson  to  plaintiff.  It  is 
said  that  the  dnty  of  the  company  was,  immediately  upon  the  receipt 
of  the  teiegriun,  to  deliver  it  at  the  office  of  the  governor,  which  wna 
the  usual  business  place  of  plaintiff;  and  to  make  this  duty  clearer, 
it  is  said  that  instructions  were  given  by  plaintiff  to  the  company 
that  all  messages  for  him  should  be  delivered  there.  The  testimony 
does  not  sustain  this  assertion.  The  person  to  whom  said  directions 
should  have  been  delivered  says  he  received  no  such  instruction,  and 
other  clerks  and  employes  in  the  office  of  the  company  say  the  same 
thing.  The  plaintiff,  who  gives  the  only  tostimony  on  this  subject, 
says  that  he  at  some  time,  not  very  definitely  fixed,  sent  word  by  one 
of  the  messengers  to  have  all  dispatches  for  him  sent  to  the  office  of 
the  governor's  private  secretary,  whieh  he  was.  But  this  was  tnerelj  a 
verbal  instruction  or  request  to  the  messenger,  which  he  may  have  con- 
strued as  given  for  his  own  government,  and  which,  if  intended  td  gov- 
ern the  actions  of  the  company,  was  not  delivered  to  the  proper  person. 
The  duty  of  the  messenger  was  to  deliver  messages  from  the  tele- 
graph office,  not  to  it.  For  the  latter'pnrpose  he  was  the  agent  of  the 
plaintiff  and  not  the  defendant.  Besides,  the  proper  mode  of  direct- 
ing the  company  on  that  subject  is  so  obviously  to  have  notified  it  or 
sent  to  it  directions  in  writing,  that  a  casual  statement  to  a  messen- 
ger, at  some  other  place  than  the  office,  cannot  be  relied  on  to  fix  apoQ 
that  company  any  legal  obligation. 

It  is  next  argued  that  the  previous  course  of  business  between  the 
parties  made  it  the  duty  of  the  company  to  send  the  dispatch  to  that 
office;  and,  in  support  of  this,  the  evidence  of  plaintiff  shows  that,  as 
private  secretary  of  the  governor,  he  had  been  in  the  habit  of  receiv- 
ing telegraphic  messages  from  that  company  at  that  place,  and  no- 
where else,  and  that  there  he  received  also  telegrams  of  his  own  on 
private  business.  But  it  is  not  stated  that  any  such  private  messages 
had  been  there  delivered  and  received  for  him  when  he  was  absent 
from  the  city,  or  that  the  company  had  any  reason  to  suppose  that  in 
such  case  he  wished  them  to  be  delivered  there.  In  the  instance 
now  in  question,  the  defendant  communicated  with  the  governor's  of- 
fice by  telephone,  and  received  information,  which  was  true,  that  plain- 
tiff was  out  of  the  city,  and  would  be  absent  two  days.  The  men  in 
charge  of  the  telegraph  office  sent  the  message  to  the  residence  of  plain- 
tiff, where  it  was  received  by  his  wife  in  due  time,  and  telegraphed  to 
Patterson,  the  sender  of  the  message,  the  information  of  plaintiff's 
absence  from  the  city.  For  both  these  acts  the  defendant  is  blamed. 
In  both  of  them  we  think  the  defendant  did  its  duty.  Its  first  obliga- 
tion was  to  the  sender  of  the  message.  It  was  proper  he  should  be 
informed  of  the  absence  from  the  city  of  the  party  to  whom  it  was 
sent,  as  it  asked  him  to  come  to  Chicago  that  night. 

Without  elaborating  the  matter  we  are  of  opinion,  that  when  in- 
formed that  plaintiff  was  out  of  the  city,  and  would  be  for  two  days. 
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the  company  did  the  preeise  thing  wbioh  it  oaght  to  have  Cone, ' 
namely,  delirered  the  measage  to  his  wife  at  his  residence,  aad  thus 
enable  her,  the  most  likely  of  all  persons  in  the  world  to  know  where 
her  hnsbaad  was,  to  send  the  message  to  him  immediately.    If  she  did 
not  know  where  he  was,  it  was  the  fault,  if  fanlt  was  in  any  one,  of 
the  plaintiff,  who  had  neglected  to  inform  her.   The  dispatch  re- 
mained in  her  hands  from  4 : 30  p.  h.  nntil  7 : 09  p.  k.,  and  daring  this 
time  the  golden  opportunity  was  lost.    We  think  this  was  contribu- 
tory negligence  sufficient  to  defeat  the  action.    For,  even  if,  after  this 
delay,  when  Josiah  Given,  father  of  plaintiff,  undertook,  at  7  o'clock 
p.  M.,  to  oommunioate  with  plaintiff,  he  had  transmitted  the  original 
message,  instead  of  an  inquiry  as  to  where  it  should  be  sent,  the  for- 
mer woidd  have  been  received  in  time  to  enable  him  to  go  to  Chicago 
that  night.    It  is  not  easy  to  see,  when  all  parties  were  aware  of  the 
necessity  of  such  prompt  action,  why  the  original  message  was  not 
sent,  instead  of  an  inquiry  to  the  same  person  as  to  where  it  should 
go.  The  delay  thus  occasioned  defeated  the  only  other  chance  for  his 
going  to  Chicago  that  night. 

But  it  is  urged  that  there  was  negligence  in  eending  the  message 
to  Marshalltown,  when  the  father  of  plaintiff  finally  offered  this  orig* 
inal  message  for  transmission.  The  office  in  Marshalltown,  by  custom 
or  by  orders  from  its  superiors,  closed  at  9  o'clock  p.  x.  Defendant 
produces  the  record  of  the  dates  of  receiving,  filing,  and  delivering 
messages,  and  the  evidence  of  the  receiving  clerk,  which  show  that 
this  message  was  filed  in  the  office  at  9  o'clock,  and  therefore  too  late 
for  transmission  that  night  to  Marshalltown.  Also  the  date  of  its 
filing  on  the  message  itself,  with  proof  that  these  entries  are  made 
truthfully,  and  in  due  coarse  of  business. 

Mr.  Josiah  Given  testified,  on  the  other  band,  that  he  was  in  the 
office  at  8 : 15  p.  m.,  and  there  received  the  dispatch  directing  him  to 
send  the  original  message  to  plaintiff  at  Tremont  House,  Marshall- 
town.  He  says  this,  because  he  looked  at  his  watch  when  he  left  the 
coart-bouae  to  go  to  the  telegraph  office.  He  further  testifies  that, 
when  he  received  his  dispatch  from  his  son,  he  began  to  repeat  the 
message  from  Patterson,  writing  on  a  blank  which  had  been  given 
to  him,  but  which  he  discovered  was  for  a  night  message.  He  said 
he  mnst  have  a  day-message  blank,  as  it  was  important,  and  mast  be 
sent  at  once.  It  was  then  snggeeted  that  the  message  might  be  re- 
peated from  the  one  already  in  the  office,  and  this  was  determined  on. 
How  long  a  time  all  this  occupied,  with  the  walk  from  the  court-house, 
the  receipt  and  examination  of  the  message  from  plaintiff  to  his  father 
to  forward  the  dispatch  to  the  Tremont  House,  the  change  of  blanks, 
and  the  conversation,  no  one  can  tell.  As  the  ontu  of  proving  the 
blame  rests  on  the  plaintiff,  we  cannot  say  that  any  unnecessary  delay 
by  the  office  prior  to  9  o'clock  is  established.  . 

It  is  said  that  the  object  might  have  been  accomplished  if  those  in 
charge  of  the  office  at  Des  Moines  had  known  that  the  office  at  Mar- 
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eballtovn  closed  its  business  at  9  o'clock,  and  had  commnnicated 
that  fact  to  JoBiah  Given.  It  was  shown  that  they  did  not  know  this, 
and  that  they  were  not  furnished  with  means  of  knowing  when  the 
offices  of  the  company  closed  for  the  night  at  other  places  than  Des 
Moines.  The  want  of  this  information  is  assigned  for  negligence. 
But  we  do  not  see  any  sufficient  reason  for  belie'ring  that  if  Mr.  Josiah 
Given  had  been  told,  when  he  offered  his  last  message,  that  the  office 
at  Marsballtown  was  closed  for  the  night,  that  he  could  have  provided 
any  other  means  of  repairing  the  evil,  and  so  the  information,  if  com- 
municated to  him,  would  have  done  no  good.  Nor  do  we  see  thai  it  is 
the  duty  of  theWestem  Union  Telegraph  Company  to  keep  the  employes 
of  every  one  of  its  offices  in  the  United  States  infoimed  of  the  time 
when  every  other  office  closes  for  the  night.  The  immense  number 
of  these  offices  all  over  the  United  States,  the  frequent  changes  among 
them  as  to  time  of  closing,  and  the  prodigious  volume  of  a  written 
book  on  this  subject,  seem  to  make  this  onerons  and  inconvenient 
to  a  degree  which  forbids  it  to  foe  treated  as  a  duty  to  ita  onsto- 
mers,  for  neglect  of  which  it  must  be  held  liable  for  damages.  There 
is  no  more  obligation  to  do  this  in  regard  to  offices  in  the  same  state 
than  those  four  thousand  miles  away,  for  the  communication  is  be- 
tween them  all,  and  of  equal  importance. 

The  question  of  the  remoteness  of  the  injury,  and  want  of  any  sat- 
isfactory measure  of  damages,  has  been  ably  discussed,  and  is  one  of 
much  interest;  but  as  we  are  of  opinion  that  no  such  negligence  is 
shown  as  to  render  defendant  liable  at  all,  we  forbear  tooonsidei^tbai 
que.tion,  and  render  judgment  for  the  defendau* 


Bban  V,  OcKANic  Steah  Nav.  Co.,  Limited. 
iOircnit  Com,  B.  D.  New  YorK  June  20^ 

1.  MA8TEB  AND  SeBVANT — TIkSAFE  MaCHINEBY. 

Where  an  injury  is  caused  by  the  use  of  unsafe  machinery,  which  the  em- 
ployer knew,  or  in  the  exercise  of  ordinary  care  should  have  known,  was  ud> 
safe,  and  the  employe  did  not  know  wag  unsafe,  from  bia  inabili^  to  examine 
or  know  about  the  machinery,  the  employer  will  be  reaponaible. 

2.  Saue — Duty  of  Emfloteb. 

Ordinary  care  on  the  part  of  an  employer  implies,  as  between  him  and  bis 
employes,  not  aimply  the  degree  of  diligence  which  Ib  customary. amonff  thone 
Intrusted  with  the  management  at  the  machinery  used,  bat  such  as,  h&vins 
respect  to  the  exigencies  of  the  particular  service,  ought  reasontUj  to  be  ob- 
served. Known  and  foreseen  dangers,  not  necessarily  biddentiQ  to  the  busi* 
nesB,  are  to  be  aT<Med  if  practicable,  unless  the  employe  knowingly  accepts  the 
risk. 

Afotion  for  New  Trial. 
Herman  H.  Shook,  for  plaintiff. 
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Everett  P.  WJteeUr,  for  defendant. 

Sbipman,  J.  This  is  a  motion  by  the  defendant  for  a  new  trial  of 
an  action  at  law,  the  jury  having  returned  a  verdict  for  the  plaintiff 
for  $1,250. 

The  plaintiff^  while  employed  in  discharging  cargo  in  the  hold  of 
the  steamer  Bepnblio,  a  vessel  of  the  defendant,  was  injured  by  tlie 
falling  upon  him  of  a  draught  containing  boxes  of  goods  that  were  be- 
ing  hoisted  out  of  the  hold.  This  action  was  to  recover  damages  fur 
the  injury.  In  stating  the  facts,  I  use,  in  part,  the  language  of  the 
defendant's  counsel  in  his  brief: 

"The  defendant  employed  a  stevedore  to  discbarge  cargo,  and  he  engaged 
gangs  of  men  who  were  set  to  work  at  the  different  hatches;  some  being  em- 
ployed in  the  hold  to  get  oat  the  boxes  and  boils  of  goods  and  place  them  on 
the  draught*  and  others  being  engaged  on  the  deck  in  working  the  miicliine^ 
by  which  they  were  lifted,  and  others  again  being  employed  in  putting  them 
onto  the  pier  ready  to  be  taken  away.  A  machine  called  a  winch  was  the. 
means  employed.  In  combination  with  block  and  tackle,  to  raise  the  cargo  out 
of  the  bold.  This  winch  was  composed  of  a  central  shaft,  with  a  drum  at 
each  end.  The  abaft  was  made  to  revolve  by  being  geared  onto  the  shaft  of 
a  small  donkey  engine.  It  appeared  that  when  there  was  a  necessity  for  dls- 
<^arging  cargo  rabidly,  and  therefore  discharging  by  the  means  of  two  whips 
at  thia  same  time  from  the  same  hatch,  the  rope  running  over  the  block  of 
each  whip  was  coiled  around  one  of  the  drum-ends.  On  the  other  hand,  when 
there  was  no  neoessi^  for  baste,  the  rope  was  fastened  to  the  center  axle,  and 
then  eoiied  around  that.  In  tbto  case  it  was  impossible  tiiat  the  rope  should 
slip  If  properly  made  fast,  becaose  of  the  attachment  to  the  axle.  In  the  case 
of  ^ts  being  coiled  around  the  drum-ends,  it  was  possible  that  it  should  slip 
If  the  man  employed  to  coll  the  rope  around  the  winch,  and  by  means  of  this 
produce  fMcUon  between  the  rope  and  the  drum  so  tlut  the  rope  would  not 
Blip  ttpon  it,  did  not  coil  the  rope  around  a  sufficient  number  of  times,  or  if 
one  of  the  coils  should  slip  off  so  that  the  adhesion  of  the  rope  to  the  drum 
was  not  sufficient  to  counterbalance  the  weight  of  the  load." 

'While  the  man  at  the  winch  was  endeavoring  to  take  an  additional  coil 
around  the  "end"  in  order  to  hold  the  weight  steadily,  a  coil  slipped  off,  the 
rope  slipped,  and  the  weight  dropped.  The  oteam-shlp  lines  in  the  city  of  New 
York  have  for  the  Last  eight  years  used  the  two  drum-ends  in  the  same  way 
in  which  the  defendant  used  them  and  no  serious  accident  has  happened. 
Slight  accidents  to  the  workmen  at  the  winch  from  the  slipping  off  of  the  coil 
have  occurred,  which  indicate  that  the  use  of  the  two  ends  is  more  unsafe 
than  the  use  of  the  barrel.  When  tieavy  loads  are  drawn  from  the  hold,. the 
rope  is  attached  to  the  center  of  the  drum,  because,  in  such  cases,  two  or  three 
blocks  are  used  to  divide  the  strain,  and  such  an  arrangement  reqnire»  a 
greater  length  of  rope  than  can  be  used  upon  the  "ends."  The  loads  that  were 
being  taken  out  at  the  time  of  the  accident  were  not  heavy. 

The  charge  to  the  jury  was  to  the  effect  that  the  question  for  their 
determination  was  whether  the  injury  was  caused  by  a  lack  of  ordi- 
nary  care  on  the  part  of  the  defendant  in  attaching  the  rope  to  the 
winch  in  an  nnsafe  method,  or  was  attributable  to  the  ordinary  risks 
which  are  incident  to  a  safe  and  prudent  system,  one  of  which  is  the 
carelessness  of  a  co-employe.  Ordinary  care  and  the  obligations  of 
the  master  in  regard  to  machinery  to  be  need  by  his  employes  were 
defined  in  this  language  of  the  supreme  conrt  in  Hough  t.  Railway 
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Co.  100  TJ.  S.  313,  and  the  jur;  were  instructed  thai  employers  were 
responsible  if  an.  injury  happuued  by  the  use  of  unsafe  machinery 
which  the  employer  knew,  or  in  the  exercise  of  ordinary  care  should 
have  known,  was  unsafe,  and  the  employe  did  not  know,  from  his  in- 
ability to  examine  or  know  about  the  machinery. 

The  jury,  by  their  verdict,  negatived  the  theory  that  the  injury  was 
caused  by  the  negligence  of  the  attendant  at  the  winch,  and  found 
that  it  occurred  by  reason  of  the  negligence  of  the  defendant  in  caus- 
ing the  winoh  to  be  used  in  an  unsafe  manner,  the  plaintiff  being  ex- 
cusably ignorant  of  the  nnsafeness. 

The  principal  point  which  the  defendant  makes  is  that  the  ques- 
tion of  liability  for  the  use  of  the  drum-ends  "is  not  properly  a  ques* 
tion  of  negligence  in  the  just  sense  of  the  term.  The  use  was  inten- 
tional, and  deseed  to  effect  a  certain  purpose,  to-wit,  the  more  rapid 
discharge  of  the  cargo.  The  possibility  of  slipping  was  a  risk  inci- 
dent to  this  use.  The  point  for  the  court  to  decide  is  whether  the 
company  is  liable  in  damages  for  an  accident  incidental  to  the  use  of 
approved  appliances  for  the  discharge  of  cargo  in  cases  where  the  nae 
of  these  appliances  involves  a  somewhat  increased  danger  as  com- 
pared with  the  nse  of  the  old  appliances."  This  ingenious  way  of 
stating  the  question  disregards  the  requirements  which  the  supreme 
court  has  recently  declared  are  properly  imposed  upon  employers 
with  respect  to  the  selcTction  of  machinery  to  be  used  by  their  work- 
men, and  considers  the  obligation  as  satisfied  if  the  accident  is  inci- 
dental to  the  use  of  approved,  though  somewhat  dangerous,  appliances. 
The  defendant  would  make  the  employer's  liability  hinge  upon  the 
question  whether  the  appliances  were  the  approved  or  castomary  ones ; 
and  if  they  had  received  the  general  sanction  of  employtfts,  and  had 
answered  the  purposes  which  they  were  designed  to  accomplish,  the 
duty  of  ordinary  care  is  complied  with. 

The  requisites  of  ordinary  care  are  not  satis&ed  by  such  a  rule. 
"Ordinary  care  on  its  [a  railroad  company's]  part  implies,  as  between 
it  and  its  employes,  not  simply  the  degree  of  diligence  which  is  cas- 
tomary among  those  intrusted  with  the  management  of  railroad  prop- 
erty, but  such  as,  having  respect  to  the  exigencies  of  the  particular 
service,  ought  reasonably  to  be  observed."  Wahath  Ry.  Co,  v.  Afc- 
DanieU,  107  U.  8.  454;  S.  C.  2  Sup.  Ct.  Bep.  933.  Known  and 
foreseen  dangers,  not  necessarily  incidental  to  the  business,  are  to  be 
avoided,  if  practicable,  unless  the  employe  knowingly  accepts  the  risk. 
At  this  point  the  defendant  says  that  the  use  of  the  two  ends  of  the 
winch  is  necessary  to  the  business,  and  that  while  this  system  in- 
volves a  certain  degree  of  danger  beyond  that  from  the  use  of  the 
central  drum,  the  necessities  of  commerce  have  called  for  the  use  of 
double  winches,  and  therefore  the  danger  is  incidental  to  the  basineas. 
It  is  by  no  means  clear  to  my  mind  that  speed  and  safety  cannot  be 
combined  by  the  use  of  drum-ends  which  are  so  made  as  to  bold  the 
rope  firmly.   If  the  present  method  of  constructing  the  "ends"  is  at* 
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tended  with  danger.  Baoh.  danger  can  be  avoided  vithoat  serionB  ex- 
penditure of  money  or  of  thought. 

It  is  true  that  if  the  employe  knowB,  or  has  good  reason  to  know, 
vhen  he  enters  npon  the  employment,  that  dangerous  appliances  are 
being  used,  he  assumes  tbe  risk  of  the  injnry  wbieb  is  incidental  to 
such  use;  but,  in  this  case,  the  finding  of  the  jury  is  to  tbe  effect  that 
th^  plaintiff  was  Ignorant  that  tbe  two  ends  were  being  employed. 
The  defendant  insists  that  the  iincling  was  against  the  weight  of  the 
evidence.  Upon  the  trial  of  the  case,  the  attention  of  both  court  and 
oonnsel  was  principally  directed  to  tbe  qnestion  of  the  safety  of  the 
method  which  the  defendant  used,  and  both  evidently  thought  that 
upon  that  qnestion  tbe  case  turned.  Upon  reading  over  the  testi- 
mony! think  that  tbe  jury  might  have  erred  in  not  fhiding  for  tbe  de* 
fendant  upon  the  point  of  tbe  plaintiff's  knowledge  or  character  of  tbe 
appliances,  but  the  testimony  on  that  subject  was  not  of  tbe  strength 
which  should  justify  granting  a  new  trial. 

The  motion  is  denied. 


OiivEa  V.  TvLLix'. 

{Ci:  oait  Court,  W.  D.  N&rth  Carolina. ,'  3Iay  Term,  1886.) 

Btate  LufDS—EjKcniEiNT— Grant  Obtained  B7  Fradd. 

That  a  gimnt  of  stale  land  was  founded  npon  "a  frandulent  entry,  and  ob- 
tained by  false  and  fraudulent  practices,';  cannot  be  availed  of  in  an  action  of 
ejectment  brought  by  a  senior  grantee  to  vacate  such  grant. 
2.  8amk~CoIiob  or  Title— Advbbsb  Poosbbbion— Nobth  Casolika  th-ATOTS. 
A  fraudulent  grant  of  state  land  may  be  color  of  title  and  become  a  good 
title  if  tbe  fraudulent  grantee  hold  actual  adverse  possession  for  seven  years 
against  a  senior  grantee  who  has  a  right  of  entry  and  a  rt^ht  of  action  to  re- 
cover possession,  and  is  under  no  disability  mentioned  in  the  statutes. 
8.  Sake— Statutb  ov  Liuitationb— SnBSKQCmiT  Insanitt. 

When  a  statute  of  limitations  has  begun  to  run,  no  subsequent  disability  will 
restrain  its  progress. 

Civil  Action  to  Recover  Laud. 
Jones  A  Hardwick,  for  plaintiff. 
P.  J,  Sinelaitt  for  defendant. 

Dick*  J.  This  case  is  submitted  for  determination  npon  briefis  and 
a  statement  of  facts  agreed  upon  by  tbe  counsel  of  tbe  parties.  Both 
parties  claim  the  land  in  controversy  from  the  state  under  grants 
which  are  conceded  to  be  regular  in  form.  The  grant  of  the  plain- 
tiff was  issued  July  13, 1846,  and  he  has  never  had  actual  possession 
of  any  part  of  the  lands  included  in  the  grant  of  defendant.  The  grant 
of  defendant  is  dated  twenty-first  of  December,  1847,  and  he  has  had 
continaoUB  possession  of  that  part  of  the  land  included  in  both  grants, 
and  has  cultivated,  and  exercised  other  acts  of  ownership  over  the 
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some,  from  Deoembeirf  1869,  to  the  oommfinoement  of  this  action. 
The  respective  grants  contain  other  lands  besides  those  in  contro- 
versy ;  and  this  case  presents  qaestions  of  law  arising  from  lapping 
of  grants,  which  have  been  frequently  considered  in  the  courtu  of  this 
state.  The  senior  grant  conveyed  the  title  of  the  state  to  the  plain- 
tiff, and  he  is  entitled  to  recover  in  this  action,  anless  he  has  lost  his 
remedy  by  laches,  and  the  lapse  of  time  specified  in  the  statute  of 
limitations  of  this  state. 

The  defendant  pleads  the  statute,  and  insists  that  his  actual  ad- 
verse possession;  under  colorable  title,  for  more  than  seven  years,  un- 
der known  and  visible  boundaries,  constitutes  a  perpetual  bar  to  the 
claim  of  the  plaintiff.  The  plaintiff,  in  his  reply,  insists  that  the 
defendant's  grant  and  actual  possession  does  not  constitute  the  color- 
able title  and  adverse  possession  required  by  the  statute,  as  such 
grant  is  void,— being  founded  upon  "a  fraudulent  entry,  and  was 
obtained  by  false  and  fraudulent  praetioes."  No  r^lar  demnrrer 
was  filed  to  this  reply,  but  in  the  case  agreed  the  defendant  admits 
the  truth  of  the  allegations  for  the  purposes  of  this  action,  and  jnsists, 
as  by  demurrer,  that  they  are  irrelevant  and  immaterial.  A.  grant 
is  the  conveyance  by  which  the  state  passes  its  title  to  portions  of 
the  public  lands,  and  the  law  has  made  various  provisions  as  to  the 
manner  in  which  such  transfer  of  title  shall  be  made.  When  the 
proper  ofiGcers  of  the  state  have  authority  and  jurisdiction  to  issue  a 
grant  for  public  land,  it  cannot  be  collaterally  impeached  for  defects 
or  irregularities  in  any  preliminary  proceeding,  or  for  fraud  in  ob- 
taining it;  because  it  is  the  act  of  the  sovereign,  tested  by  the  great 
seal,  and  stands  on  the  footing  of  a  record,  and  is  valid  until  set 
aside  by  a  direct  legal  prooeeding  for  that  purpose.  But  where  the 
state  had  previously  granted  the  land,  or  the  officers  had  no  authority, 
or  exceeded  their  jurisdiction,  the  grant  is  absolutely  void,  and  may 
be  BO  treated  in  an  action  of  ejectment.  Harshaio  v.  Taylor,  3  Jones, 
Law,  513;  Smelting  Oo.  t.  Kemp,  104  TJ.  S.  686. 

The  distinction  between  voidable  and  void  grants  has  been  clearly 
defined  in  the  decisions  of  the  supreme  court  of  this  state,  in  cases 
relating  to  such  matters.  If  the  land  is  vacant,  and  the  subject  of 
entry,  the  grant  can  only  be  impeached  by  a  direct  proceeding  for  that 
purpose.  When  the  land  is  not  vacant,  or  the  subject  of  entry,  the 
grant  is  void,  and  advantage  may  be  taken  in  an  action  of  ejectment. 
Hoorerv.lTAoma*,  Phil.  Law,  184.  If  a  juniorgrantcoversin  partland 
which  had  been  previously  granted,  (as  in  this  case),  it  will  be  good 
for  the  land  comprehended  in  it  which  had  not  been  granted.  Hough 
V.  Dumas,  4  Dev.&  B.  Law,  328.  As  to  the  part  previonsly  graut^, 
the  junior  grant  is  void,  and  does  not  in  any  way  hinder  the  senior 
grantee  from  asserting  his  title  in  an  action  at  law,  brought  within  the 
period  required. by  the  statute  of  limitations. 

If  the  junior  grant  was  obtained  by  fraud,  with  knowledge  of  the 
previous  grant,  and  the  first  grantee  thinks  himself  aggrieved  b/ 
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such  cloud  upon  hia  title,  he  may  institute  legal  proceediDgs  to  have 
the  junior  grant  vacated;  and  if  such  fraud  and  knowledge  are  clearly 
established  by  evidence,  then  the  court  in  which  such  proceedings  are  ^ 
pending  may  vacate  the  junior  grant  in  toto.  Until  such  judgment 
baa  been  rendered,  such  junior  grant  ia  valid  as  to  lands  not  included 
in  the  senior  grant.    Tloyt  v.  Rick,  4  Dev.  &  B.  Law,  538. 

The  doctrine  of  the  common  law,  so  strongly  urged  in  the  argument 
of  the  plaintiff's  counsel,  that  "fraud  vitiates  every  species  of  con- 
tract,** is  true  in  a  general  sense,  but  it  must  be  reached  in  the  regu- 
lar and  authoritative  manner  provided  by  law,  and  by  parties  entitled 
to  institate  such  legal  proceedings.  > 

The  plaintiff  in  his  reply  alleges  that  the  grant  of  the  defendant  is 
void  because  it  was  founded  upon  "a  fraudulent  entry,  and  was  ob- 
tained by  false  and  fraudulent  practices."    This  is  not  good  pleading. 
It  is  well  settled  that  a  grant  cannot  be  collaterally  impeached  in  an 
action  of  ejectment  for  any  antecedent  fraud  practiced  upon  the 
state.    A  good  allegation  in  pleading  is  a  statement  of  fact  which,  if 
denied,  will  form  a  proper  issue,  and  which  the  rules  of  law  will  allow 
to  be  proved  on  the  trial.    Anything  which  ia  not  allowed  to  be 
proved,  cannot  be  properly  alleged,  and  may  be  struck  out  on  motion. 
If  a  regular  demurrer  had  been  filed  to  the  reply  in  this  case,  it 
would  not  have  admitted  the  truth  of  the  allegations  of  fact  and  the 
conclusions  of  law  as  stated.    A  demurrer  only  admits  the  facts  that 
are  relevant  and  properly  pleaded,  and  neVer  admits  conclusions  of 
law  or  matters  of  inference  and  ai^ument,  however  clearly  stated.  In 
the  ease  agreed,  the  counsel  of  the  defendant  admits  the  truth  of  the 
allegation  for  the  purposes  of  this  action,  but  insists,  as  by  demurrer, 
that  they  are  irrelevant  and  immaterial.    His  purpose  was  to  admit 
such  matters  only  as  would  have  been  admitted  by  a  formal  demur- 
rer. 

Passing  over  the  questions  that  arise  npon  the  informal  pleadings, 

and  considering  the  allegation  of  fraud  upon  the  state  as  true,  it 
cannot  be  availed  of  in  this  action  to  vacate  the  grant  of  the  de- 
fendant in  tote.    It  appears,  therefore,  that  the  defendant  claims 
under  a  grant  which  is  not  entirely  void,  and  contains  well-defined 
boundaries,  and  he  has  been  in  the  actual  adverse  possession  of  the 
land  in  controversy  for  16  years,  exercising  all  the  rights  of  owner- 
ship.   This  condition  of  things  Bc'fcms  to  comply  with  all  the  require- 
ments of  the  state  statute  of  limitations  for  securing  titles  to  lauds  , 
held  adversely  to  the  owner  under  colorable  title.    He  has  long  ex- 
posed himself  to  the  action  of  the  plaintiff,  who  had  the  superior  title. 
The  law  considers  every  man  cognizant  of  his  own  title,  the  bound- 
aries of  his  land,  and  the  character  and  extent  of  the  poseesBion  held 
by  himself  or  an  intruder,  and  requires  that  he  shall,  in  a  reasonable 
time,  assert,  by  appropriate  legal  remedies,  his  rights  against  unlaw- 
ful intrusions  and  encroiicbments. 
There  are  numerous  instances  where  the  state  has  granted  lands 
v.2iF,no.3— 9 
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which  had  been  before  granted,  and  the  Bupreme  court  of  this  state  has 
decided,  in  many  cases  of  lapped  patents,  that  if  the  junior  patentee 
has  held  actual  adverse  possession  of  the  lappage  for  seven  years, 
he  acquires  title  to  that  portion  of  the  land  embraced  in  both  patents. 
If  the  senior  patentee  has  not  been  in  actual  possession  of  any  of  the 
lands  embraced  in  his  patents,  then  the  actual  possession  of  the 
junior  patentee  of  a  part  of  the  lands  common  to  both,  extends  his 
claim  to  the  boundaries  of  his  patent.  McLean  v.  AfurcAwoa,  8 
Jones,  Law,  38.  As  the  plaintiff  did  not  avail  himself  of  his  full  and 
adequate  legal  remedies,  he  cannot  justly  complain  that  the  statute  of 
limitations,  founded  in  the  wise  and  salutary  public  policy  of  giving 
repose  to  possession,  and  quieting  titles  to  land,  now  denies  the  rem- 
edies so  long  neglected. 

I  am  of  opinion  that  the  junior  grant  of  defendant  would  constitute 
color  of  title  even  if  its  boundaries  were  entirely  covered  by  the  sen- 
ior grant  of  the  plaintiff.  Hoyle  v.  Logan,  4  Dev.  Law,  495.  It  has  all 
the  elements  of  color  of  title.  It  is  a  written  document  of  title  under 
the  great  seal  of  the  state,  regular  in  form,  professing  to  convey  the 
land,  with  well-dehned  boundaries,  and  showing  the  character  of  the 
possession  held  under  it  to  be  adverse  to  all  claimants.  McConnell  v. 
McConnell,  64  N.  C.  342,  If  the  grant  was  obtained  by  the  fraudu- 
lent practices  alleged,  it  was  not  an  absolute  HuUity.  The  effect  of 
ordinary  fraud  is  not  absolutely  to  avoid  the  contract  or  transaction 
which  has  been  caused  by  such  fraud,  but  to  render  it  voidable  at 
the  option  of  tbe  party  defrauded.  The  state  bad  a  right  to  rescind 
the  grant  of  defendant  for  the  fraud  practiced^  but  until  rescinded  it 
operated  as  color  of  title  against  the  senior  grantee.  Hoyle  v.  Logan, 
supra;  McRee's  Heirs  v.  Alexander,  3  Hawks,  332;  1  Dev.  Law,  321. 

The  grant  of  defendant,  when  issued,  did  not  hinder  the  plaintiff 
in  asserting  his  superior  rights  of  ownership,  and  affected  his  inter- 
ests only  incidentally  as  a  cloud  upon  his  title.  There  is  no  evidence 
thai  the  defendant  intended  to  perpetrate  a  fraud  or  injury  upon  the 
plaintiff  by  procuring  a  grant  in  prejudice  to  his  known  previous 
title,  and  the  law  never  presumes  a  fraud  or  a  wrong.  As  no  fraud 
was  committed  against  the  plaintiff,  he  could  not  have  avoided  the 
grant  under  a  direct  proceeding,  {Hoyt  t.  Hich,  supra,)  and  he  cannot 
raise  in  this  action  of  ejectment  the  question  of  fraud  as  betwem  the 
grantor  and  grantee,  and  thus  look  beyond  tha  grant.  Spencer  t. 
Lapeley,  20  How.  264. 

The  phrase  "color  of  title"  signifies  some  written  document  which 
appears  to  be  a  title  to  land,  but  is  not  a  good  title.  The  object  of 
the  legislature  in  enacting  the  statute  of  limitations  to  qniet  the  pOB- 
session  of  land  and  settle  titles,  was  not  to  protect  good  titles,  as  they 
could  be  secured  in  an  action  at  law,  but  colorable  titles  that  were  void 
and  worthless  unless  accompanied  by  possession.  Even  a  fraudulent 
deed  may  be  color  of  title  and  become  a  good  title  if  the  fraudulent 
griantee  holds  actual  adverse  possession  for  seven  years  against  the 
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owner,  who  has  a  right  of  entry  and  a  right  of  action  to  recover  pos- 

Bession,  and  is  under  no  disability  mentioned  in  the  statutes.  The 
adverse  possession  of  the  oconpant  exposes  him  to  the  action  of  the 
,  rightful  owner,  and  if  he  neglects  to  assert  his  rights  in  the  manner 
provided  by  law,  he  must  accept  the  result  of  his  own  folly  and  neg- 
ligence. 

A  deed  void  for  fraud,  under  13  Elizabeth,  does  not  constitute  color 
of  title  against  oreditors,  as  the  possession  of  the  fraudulent  grantee 
is  regarded  as  the  possession  of  the  fraudulent  grantor,  and  not  ad- 
verse to  creditors.  A  creditor  has  no  specific  title  to  the  land  fraud- 
ulently conveyed,  or  right  of  action  to  recover  possession.  His  right 
is  enforced  by  seHing  the  land  under  an  execution  founded  upon  a  jndg- 
ment  for  his  debts.  As  soon  aa  the  land  is  sold,  the  purchaser  ac- 
quires a  title  and  right  of  action,  and  the  fraudulent  deed  begins  to 
operate  as  color  of  title.    Cowles  v.  Cajfey,  88  N.  0.  340. 

In  some  of  the  states  statutes  of  limitation  require  that  the  color- 
able title  which  shall  ripen  into  a  perfect  title  shall  be  acquired  and 
held  in  "good  faith."  This  question  of  good  faith  is  generally  held  to 
be  material  only  when  a  person  is  claiming  constructive  possession 
under  color  of  title,  and  does  not  apply  where  there  is  a  disseizin  of 
the  true  owner,  and  an  actual,  open,  and  adverse  possession,  which 
exposes  the  claimant  to  an  action  by  the  true  owner^ 

There  ie  no  provision  as  to  good  faith  in  the  stoiute  of  limitations 
of  this  state.  This  statute  is  a  peremptory  and  inflexible  rale  of  law, 
which  terminates  the  right  of  the  legal  owner,  and  protects  the  adverse ' 
claimant  in  his  actual  possession,  not  out  of  regard  to  the  merits  of 
his  case,  but  for  the  reason  that  the  real  owner  has  acquiesced  in  an 
adverse  possession  so  long  that  he  is  not  entitled  to  a  remedy  for  the 
enforcement  of  his  legal  title.  In  such  a  case  the  only  inquiry  is,  has 
the  actual  possession  been  sufficiently  open,' hostile,  and  continued 
for  the  time  required  by  the  statute,  as  against  a  person  not  under 
disability,  and  having  a  right  of  entry  and  right  of  action?  A  stat- 
ute 60  manifestly  remedial  and  beneficial  in  its  object  ought  to  be 
liberally  construed  by  the  courts,  so  as  to  extend,  rather  than  restrict, 
its  operation.    lieddick  v.  Leggat,  3  Murph.  539. 

The  admitted  fact  that  plaintiff  became  non  compos  mentis  soon 
after  the  statute  began  to  operate,  cannot  be  availed  of  in  this  ac- 
tion; for  it  is  a  well-settled  general  rule  that  when  such  a  statute  has 
once  begun  to  run,  no  subsequent  disability  will  restrain  its  progress. 

After  a  careful  consideration  of  the  briefs,  the  case  argued,  and  the 
pleadings,  I  tbink  that  judgment  shonld  be  entered  for  deifendant. 
It  is  so  ordered^ 
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In  re  Eobeets,  Habeas  Corpus^ 


{District  Court,  S.  1>.  Georgia,  E.  D.   May  5,  18S5.) 


"L  Ikter-State  Extradition— Juribdictios  op  ^'ederai.  Couitxa. 

The  federal  and  state  courts  have  concurrent  jurisdiction  in  cases  of  eitn- 
dition.  The  judgments  of  the  latter  do  not  conclude  tlie  former  oo  IhU  ki- 
era!  question,  Imt  arc  entitled  to  great  respect,  and  are  strongly  advisonr. 

2.  Samk — Indictment  foh  Felony  against  Sk^iiral  I>KFEUtDANTs, 

Under  the  New  York  statutes  an  indictmeat  agunst  scTeral  defendants, 
charging  grand  larceny, — a  felony, — is  good  without  avennenta  Bbowing  ^Iw 
<U'grees  of  guilt,  whether  as  principal  iu  the  first  or  secoad  degree,  or  aa  antxt- 
$oTy  before  or  after  the  fact. 

3.  SA^fe— Allegation  op  Incokporation, 

It  seems  that  »n  ntleKation  that  a  defendant  stole  the  bonds  of  tlie  IJethlehra 
Iron  Company,  without  alleging  the  corporate  character  of  such  company.  i« 
insufticicut ;  but  the  .safer  and  better  rule  is  to  remit  the  quesCiuu  to  tlw  court* 
of  the  state  in  which  tlic  indictment  was  found. 

4.  IIaheas  Corpus — What  may  be  Investigated  upon. 

In  a  case  arising  on  writ  of  habeas  corpim,  sued  out  to  determine  the  le^sliu 
of  an  arrest  under  proceedings  for  extradition,  tho  court  caanot  investigate  ilie 
question  as  to  the  guilt  or  innocence  of  the  defendant. 

5.  "FUOITIVK  FROM  JUSTICE" — WhO  IS. 

One  who  goes  into  a  state,  and  commits  a  crime,  and  returns  home,  u 
mucli  a  fugitive  from  justice  as  though  ho  had  commltied  a  crime  in  the  statu 
in  which  he  resided  and  then  fled  to  some  other  state. 

BobertB,  president  of  the  Aagasta  Bank,  bad  been  arrested  bj  ex- 
ecutive warrant  of  the  governor  of  Georgia,  issued  on  the  requisition 
of  the  governor  of  New  York.  While  in  the  custody  of  the  agent  of 
the  latter  state,  the  writ  was  sued  out  by  the  prisoner. 

J.  C.  C.  Black,  Hook  dt  Montgomery^  Oeorge  A.  Mercer,  and  //.  Z>. 
Z>.  Twiggs,  for  petitioner. 

Frank  H.  Miller,  Chisolm  cO  Erwin,  and  Boykin  Wi-ight,  contra. 

Speer,  J.  The  constitution  of  the  United  States,  art.  4,  §  2,  pro- 
vides that  a  person  charged  in  any  state  with  treason,  felony,  or  otoer 
crime,  who  shall  tlee  from  justice,  and  be  found  in  another  state, 
shall,  on  the  demand  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up  to  be  removed  to  the  state  having  ja- 
■  risdiction  of  the  crime.  This  provision  of  the  organic  law  received 
the  careful  consideration  of  the  federal  convention.  Certain  changes 
were  made  in  phraseology  showing  the  settled  purpose  of  its  framers 
to  make  it  the  policy  of  the  Union  to  surrender  in  one  state  the  fu- 
gitives from  justice  in  another.  It  is  a  settled  rale  of  interstate  com- 
ity, and  imposes  an  absolute  obligation  on  each  state  in  a  proper  case 
made  before  its  chief  executive  officer,  to  surrender  and  facilitate  the 
extradition  of  parties  charged  with  crime  in  the  other  states  cf  the 
Union.  By  the  act  of  congress  of  1793,  (section  5278  of  the  Kevised 
Statutes,)  appropriate  legislation  for  the  enforcement  of  this  constitc- 
tional  provision  was  bad;  and  this  legislation  has  itself , received  the 
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lofty  sanction  afforded  by  the  approval  by  the  supreme  court  of  tho 
United  States  of  its  constitutionality  and  effectiveness  to  enforce  the 
original  compact  between  the  states  upon  this  subject,  so  important 
to  the  punishment  of  crime  and  the  maintenance  of  social  order. 
Prigg  v.  Com.  16  Pet.  539.  Nor  have  the  several  states  been  tardy 
in  ihe  enactment  of  auxiliary  legislation  to  accomplish  the  object 
for  which  the  national  law  is  framed;  and  the  state  of  Georgia 
is  direct  and  explicit  in  its  enactments  to  this  end.  See  Code,  §§ 
54-5S. 

While  the  duty  of  the  executive  is  thus  plainly  marked  out,  it  is 
also  the  province  of  the  courts  on  inquiry,  by  means  of  liabects  corpus, 
to  determine  the  legality  of  the  detention  of  tb^  party  whose  extra- 
dition is  sought;  and  since  the  federal  legislation  of  necessity  is  in- 
voked to  extradite  the  prisoner,  the  courts  of  the  United  States  have 
jurisdiction  to  determine  the  question  of  the  legality  of  .  bis  arrest. 
Eev.  St.  735.  The  courts  of  the  state  have  also  concurrent  jurisdic- 
tion of  the  same  question,  but  the  resulting  judgments  of  this  jurisdic- 
tion are  not  necessarily  decisive,  and  do  not  conclude  the  courts  of 
the  United  States  on  this  federal  question,  though  they  are  entitled  to 
great  respect,  and  are  strongly  advisory. 

In  the  case  before  the  court,  the  duly-authenticated  copy  of  the 
indictment  of  the  defendant  and  one  Walton  for  the  offense  of  grand 
larceny,  said  indictment  purporting  to  have  been  returned  by  the 
grand  jury  of  the  state  and  county  of  New  York,  together  with  the 
requisition  of  the  governor  of  the  state  of  New  ^ork,  and  the  conse- 
quent order  of  the  governor  of  Georgia,  is  presented  as  the  warrant 
for  the  arrest  and  proposed  extradition. 

It  is  objected  by  the  counsel  for  the  relator  that  the  indictment 
does  not  show  a  proper  charge  of  crime.  It  is  urged  that  the  crime 
set  out,  to-wit,  grand  larceny,  is  a  felony,  and  that  the  indictment  is 
against  severtU  defendants,  and  that  there  are  no  averments  showing 
the  degrees  of  the  guilt,  whether  as  principal  in  the  first  or  sceond 
degree,  or  as  accessory  before  or  after  the  fact.  This  objection,  in  the 
opinion  of  the  court,  would  have  been  dangerous  to  the  validity  of 
the  indictment,  it  being  a  felony,  under  the  rules  of  the  common  law. 
This  indictment,  however,  must  be  considered  in  the  light  of  the  stat- 
utory regulations  pertinent  thereto  in  the  state  of  New  York,  and  we 
find  that  in  that  state  parties  charged  with  felony  are  indicted  jointly, 
precisely  as  were  misdemeanors  at  common  law.  2  Hev.  St.  N.  Y.  § 
C98. 

In  New  York  it  appears  that  this  rule  applies  to  tho  whole  range 
of  felonies,  and,  as  a  consequence,  it  follows  that  principals  in  tho 
second  degree  may  be  indicted  and  prosecuted  as  principals  in  tho 
first.  This  is  the  doctrine  of  the  common  law,  where  the  punishment 
ia  the  same.  Archb.  Crim.  PI.  (Stb  Amer.  Ed.)  63.  The  objection, 
therefore,  is  not  sustained. 

It  is  further  objected  to  the  legality  of  this  detention  that  the  in- 
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dictment  does  not  properly  allege  the  ownership  of  the  bonds  allegei 
to  have  been  stolen,  and  that  the  allegation  that  they  were  the  bonds 
of  the  Bethlehem  Iron  Company,  without  alleging  the  corporate  ehar- 
acter  of  suob  company,  ia  a  fatal  defeot.  Unquestionably  there  is  an- 
thority  pointing  to  this  conclusion.  After  careful  and  anxious  eon- 
sideration  of  this  question  the  court  feels  it  to  be  improper  that  U 
ehould  discharge  the  defendant  on  thia  ground,  and  thinks  it  in  eveij 
view  safer  and  the  better  rule  to  remit  the  question  of  the  sufficiency 
of  the  indictment  to  be  tried  and  determined  by  the  courts  of  the 
state  in  which  it  was  found.  The  settled  policy  of  the  government 
be^g  to  facilitate  the  extradition  of  fagitives  chained  with  crime,  and, 
in  view  of  the  great  importance  of  this  policy  to  the  commercial  pn»- 
perity  of  the  country  and  the  integrity  in  business  transactions  be- 
tween  the  citizens  of  the  several  states,  it  would  be  a  dangerous  prec- 
edent, and  as  well  in  conflict  with  eminent  authority,  to  bold  that 
such  matters  of  technical  irregularity  must  deny  the  extradition. 

Certain  affidavits  are  also  ^ered  by  the  relator,  the  practical  ef- 
fect of  which  is  a  denied  of  guilt.  It  is  sufficient  to  say  thai  the  court 
in  this  proceeding  will  not  consider  that  question.  A  proper  charge 
of  crime  having  been  presented  to  the  court,  it  is  our  undoubted  duty 
to  decline  to  investigate  the  guilt  or  innocence  of  the  prisoner.  The 
authonties  upon  this  question  are  numerous,  conclusive,  and  adveise 
to  the  contention  of  the  counsel  for  relator.  It  would  be  otherwise 
were  the  arrest  made  upon  preliminary  process,  and  before  indict- 
ment. In  that  evebt  investigation  would  be  had,  at  least,  to  disclose 
if  there  be  a  prosecution  in  good  faith,  and  if  there  be  probable  cause 
to  suspect  the  guilt  of  the  party  accused. 

It  is  further  urged,  and  with  great  apparent  confidence,  by  the  dis- 
tinguished counsel  for  the  relator,  that  the  facts  do  not  show  that  the 
relator  is  a  fugitive  from  justice.  It  is  the  opinion  of  the  court  that 
one  who  goes  into  a  state  and  commits  a  crime,  and  then  returns 
home,  is  as  much  a  fugitive  from  justice  as  though  he  had  committed 
a  crime  in  the  state  in  which  he  resided  and  then  fled  to  some  oUier 
state. 

With  the  other  considerations  personal  to  the  relator,  advanced  hj 
counsel,  the  court  can  properly  have  no  concern.  The  law  is  inei- 
orable,  and  the  court  is  but  its  servant,  and  must,  like  all  others,  obey 
its  teachings.  The  writ  is  disallowed,  and  the  petition  of  the  relator 
dismissed. 
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United  States  ex  reU  Wagner  v.  Gibbon.^ 

(Distriet  Oouri,  D.  Nebraska,   April  8, 188il.) 

JimJBTHRNT  OP  MiNOIt — OoNREST  OP  GUAItDIAN—FALSE  AFProAVrT  AS  TO  AOB. 
A  minor  orer  16  years  of  age,  who,  at  the  time  of  his  eolifitmeDt,  makes  affi- 
davit that  he  is  21  years  of  age,  will  not,  oa  his  own  application,  bo  relea^ 
on  habM$  eorpu$,  oa  iho  groiiod  that  he  was  a  minor  at  the  time  of  h\s  enlist- 
ment, and  that  the  written  consent  of  his  guardian  was  not  obtained, 

Habeas  Corpua. 

BuMDT,  J.  George  M.  Wagner,  the  relator,  enlisted  in  the  regular 
army,  at  Fort  Otnaba,  on  the  twenty-third  day  ot  September,  1882, 
to  serve  for  five  years.  At  that  time  and  place,  he  vent  before  Lient. 
Butler  D.  Price,  a  duly-authorized  recruiting  officer,  and  made  his 
application,  in  doe  form,  to  join  the  army.  He  made  affidavit  before 
the  recruiting  officer  that  he  was  21  year$  of  age,  an4  that  there  was 
no  legal  impediment  existing  to  his  enlistment.  After  serving  19 
months,  he  has  evidently  tired  of  the  service,  and  now  seeks  to  be  dis- 
charged, solely  on  the  ground  of  minority  at  the  time  of  enlistment. 
Gen.  Gibbon,  who  is  temporarily  in  command  of  the  department  of 
the  Platte,  made  return  to  the  writ,  and  hearing  was  had  on  the  mer- 
its of  the  application. 

The  proof  produced  seemed  to  establish  the  fact  that  the  relator 
was  born  in  Lincoln  county,  Illinois,  on  the  fourth  day  of  Jnly,  1864. 
At  the  time  he  enlisted  his  parents  were  dead.  Prior  to  his  enlist- 
ment he  had  a  guardian,  duly  appointed  by  an  Illinois  court,  and  that 
guardian  never  did  at  any  time,  so  far  as  known,  give  his  written 
consent  to  the  enlistment  of  bis  ward.  There  is  nothing  in  the  laws 
of  the  United  States  that  makes  it  unlawful  for  a  minor  over  18  fears  of 
age  to  enlist  in  the  army.  He  is  certainly  competent  to  make  such  a 
contract  under  some,  though  possibly  not  under  all,  circnmstaneea. 
If  the  natural  guardians — that  is,  the  parents — be  living,  they  are  en- 
titled to  the  services  and  the  custody  of  the  minor  until  he  attains  his 
majority.  If  the  natural  guardians  are  dead,  and  a  lawful  guardian 
exists,  he  is  also  entitled  to  the  custody  of  his  ward  until  he  attains 
his  majority.  Hence  it  is  that  the  law  requires  the  written  consent 
of  parent  or  guardian  to  the  enlistment  of  a  minor,  in  order  to  make 
it  valid.  But  this  limitation  on  the  right  of  minors  to  enlist,  applies 
only  to  those  who  have  a  parent  living,  or  who  have  a  lawful  guard- 
ian at  the  time  of  the  enlistment.  A  minor  18  years  old  can,  undoubt- 
edly, make  a  valid  coutraet  of  enlistment,  binding  on  all  conoexned, 
if  he  has  neither  parent  nor  guardian  at  the  time  of  making  saeh.oon- 
tract. 

When  oongresB  revised  the  laws,  it  recognized  the  right  of  the  par- 
ents to  the  enstody,  servioe,  and  control  of  their  nunor  children,  and 
the  right  of  guardians  to  the  custody  and  control  of  their  wards;  and 
if  either  see  proper  to  exercise  such  control  they  cannot  be  deprived 
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of  the  right  to  do  bo  in  such  cases  without  they  give  their  written 
consent  for  the  enlistment  of  minor  or  ward.  It  is  possible  that  this 
right  may  be  asserted  and  maintained  at  any  time  during  the  exist- 
ence of  the  minority  or  guardianship,  if  the  party  entitled  to  the  cus- 
tody of  the  minor  or  ward  makes  proper  application  therefor.  But  it 
seems  to  me  that  this  law  was  made  for  the  exclusive  benefit  of  par- 
ents and  guardians,  so  as  to  the  better  enable  them  to  perform  the 
parental  or  guardians'  duty.  This  they  might  not  be  able  to  do  if  the 
minor  or  ward  owed  obedience  to  another  authority.  The  same  rea- 
son does  not  apply  to  the  minor  or  ward;  and,  so  far  as  he  is  con- 
cerned, especially  in  this  and  similar  cases,  I  can  see  no  good  reason 
for  holding  that  a.  contract  of  enlistment,  made  under  such  circum- 
stances, must  be  declared  absolutely  void  as  against  the  party  en- 
listing, though  it  may  be  so  as  against  the  parents  or  guardian,  if  no 
written  consent,  be  given  for  the  enlistijnent.  The  guardian  does  not 
here  seek  the  custody  and  control  of  his  ward.  It  is  the  ward  who 
comes  into  court  and  asks  to  have  declared  absolutely  null  and  void 
his  own  deliberate  act  and  deed,  after  he  had  stood  by  the  same  for 
more  than  18  months.'  This,  I  think,  cannot  be  done;  more  espe- 
cially when  the  enlistment  was  one  of  the  very  fairest,  and  when  the 
recruit  swore  positively  that  he  was  21  years  old  at  the  time  of  en- 
listment. He  was  perfectly  well  advised  of  what  he  was  doing  when 
he  made  the  oath,  as  he  himself  admitted  on  this  hearing.  -  He  must 
not  be  permitted  to  take  advantage  of  his  own  wrong  nnder  such  cir- 
cnmstances,  nor  to  stultify  himself  in  such  an  unusual  manner. 

The  prayer  of  the  petitioner  is  therefore  denied,  and  he  is  remanded 
to  the  custody  of  the  respondent. 


Ellison  v.  Hartranft. 

(Circuit  Court,  K.  B.  Pennsglvania,   April  23, 1S89.) 

COSTOSra  DUTIE8~DHE88  GoODS  COMTOSGD  IN  WlIOI-R  OH  IN  PaBT  OP  WOOI^ 

The  dUtinction  between  goods  composed  wholly  of  wool  ami  other  piirelr 
animal  products  and  such  as  are  only  in  part  so  compoaed,  oiaiutained;  fulluw- 
iug  treasury  department  docisiun  No.  G,33l. 

At  Law. 

F/P.  Prieliard,  for  plaintiflF. 
J.  K,  Valentine,  contra. 

Bt^TLER,  J.  When  the  question  involved  was  first  brought  to  the 
notice  of  the  treasury  department,  the  lanf^uage  "all  such  goods," 
used  in  the  proviso  to  the  paragraph  beginning  "Women's  apd  chil- 
dren's dress  goods,"  in  the  act  of  1883,  c.  121,  Sched.  R.  N.  (St.  p. 
505,)  was  held  to  apply  to  the  same  goods  only,  described  by  the 
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same  language  when  employed  a  little  eiu-Iierin  the  paragraph;  and 
oonsequently  the  operation  of  the  proviso  was  oonfined  by  the  secre- 
tary to  goods  manufactured  exclasively  of  anitual  product — wool,  bair, 
etc.  When  the  question  was  afterwards  submitted  to  the  attorney 
general,  he  adopted  the  same  view  of  this  language  in  the  proviso; 
but,  evidently  mistaking  the  limited  sense  in  which  it  was  before  used, 
he  applie<l  it  to  the  entire  paragraph," so  as  to  include  in  its  opera- 
tion or  effect  goods  manufactured  in  part  of  other  materials.  That 
the  original  construction  by  the  secretary  was  correct,  we  do  not 
doubt.  Not  only  does  it  conform  to  a  correct  reading  of  the  para- 
graph  when  considered  by  itself,  but  it  is  consistent  with  the  spirit 
of  recent  legislation  by  congress  on  the  subject  to  which  it  relates. 
It  continueB  the  distinction  between  goods  competed  wholly  of  wool 
and  other  purely  animal  products,  and  such  as  are  only  in  part  so 
composed,  while  a  different  construction  would  obliterate  this  dis- 
tinotion,  as  soon  as  the  new  standard  of  value,  mentioned  in  the  pro- 
TiBO,  is  reached. 

Judgment  must  aocordin^y  be  entered  for  the  plaintiff. 


In  re  Joseph,  Bankrupt. 

f 

(Circuit  Court,  S.  D.  Mvo  York.  1888.) 

/ 

1,  BA^ntTPTCY— CoMPOemON— IlEFHSAL  OP  DlftCSAIieE. 

An  adjudication  tliat  a  liankrupt  is  not  entitled  to  a  diacharge  will  not  bar 

proceedings  for  a  composition  witli  his  creditors. 

2.  15ame — Composition,  how  Uoksidehkd  ok  Kevikw  nv  CrncuiT  Couht. 

Whellier  it  is  expedient  to  ncccpt  the  percentage  otTcrcd  by  a  bankrupt  ia  a 
qycstion  primarily  for  cretlilora  to  determine.  And  although  the  percent- 
age may  be  very  small,  whca  Ihey  have  determincil  it,  and  tliei:  action  has 
bei-n  approved  uy  the  district  court,  tlie  circuit  court,  upou  review,  will  not 
ioterfere. 

In  Bankruptcy. 

Wallace,  J.  The  bankrupts  applied  for  a  discharge  and  were  op- 
posed by  some  of  their  creditors  under  the  provisions  of  section  5110, 
and  their  discharge  was  refused.  Thereafter  they  proposed  a  com- 
position,  and  the  majority  of  the  creditors  resolved  to  accept  it.  The 
district  court  approved  the  terms,  and  ordereii  the  recording  of  the 
resolution.  The  creditor  who  opposed  the  composition  has  petitioned 
for  a  review  of  the  order  of  the  district  court,  and  now  insists  that 
the  application  of  the  bankrupts  for  their  discharge,  and  the  denial 
thereof  by  the  court,  was  a  bar  to  the  proceedings  for  a  composition. 
An  adjudication  that  a  bankrupt  is  not  entitled  to  a  discharge  may 
conclude  him  from  obtaining  a  discharge  upon  a  subsequent  applica- 
tion-iu  the  same  proceeding,    lie  Brockicay,  21  Blatchf.  136 ;  S.  G.  23 
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Fed.  Bbp.  583.  Bat  there  are  no  decisions  which  have  been  brought 
to  the  attention  of  the  court  holding  that  snob  an  adjndicatioa  is  an 
estoppel  to  proceedings  in  composition.  The  contrary  was  decided 
by  Judge  BijATohford,  In  re  Odell,  16  N.  B.  B.  501.  It  is  not  appar- 
ent why  it  should  have  any  such  effect.  A  decision,  however  formal 
and  eonclnsiTe,  that  a  bankrupt  has  been  guilty  of  acts  of  comous- 
sion  or  omission  which  deprive  him  of  the  right  to  a  discharge^  when 
he  applies  for  one  as  a  matter  of  statutory  privilege,  does  not  pur- 
port to  adjudge  that  he  cannot  adjust  his  debts  with  his  creditors, 
either  by  a  voluntary  arrangement  or  by  a  compromise  under  the  pro- 
visions of  the  bankrupt  act. 

The  bankrupt  act  provides  two  modes  by  which  a  bankmpt  maybe 
discharged  from  his  debts:  one  by  an  application  to  the  court  show- 
ing that  he  has  complied  with  the  requirements  of  the  law.  and  that 
all  the  conditions  exist  which  entitle  him  to  a  discharge ;  and  another 
by  effecting  a  composition  with  his  creditors.  If  be  pursues  the  first 
modOj  the  opposition  of  a  sia^^e  creditor  may  defeat  a  discharge,  al- 
though all  the  other  creditors  consent.  If  he  adopts  the  second*,  a 
majority  of  his  creditors,  in  a  proper  case  and  with  the  approval  of 
the  court,  may  determine  that  all  his  debts  sfaall  be  satisfied  upon 
specified  conditions,  and  the  proceedings  in  bankruptcy  be  practically 
terminated,  against  the  objections  of  a  minority  of  creditors.  There 
is  nothing  in  the  language  of  the  act,  or  indicated  hyits  general  scheme 
and  policy,  which,  compels  him  to  elect  between  adopting  the  one  or 
the  other  of  these  two  modes  of  obtaining  a  release  from  his  debts, 
or  which  precludes  bim,  if  he  adopts  one  and  fails,  from  adopting  the 
other  afterwards.  Even  if  he  has  obtained  his  discharge  by  the  first 
mode,  there  is  nothing  in  the  act  which  prevents  him  from  offering 
terms  to  his  creditors  and  effecting  a  statutory  payment  of  his  debts 
by  a  composition. 

The  proyiBions  which  authorize  a  composition  are  highly  beneficial 
to  creditor.  They  allow  the  majority,  under  proper  circumstances, 
to  close  the  bankruptcy  proceedings  without  waiting  the  often  slow 
processes  of  of&cial  administration,  and  they  offer  an  incentive  to 
the  bankrupt  to  co-operate  by  putting  it  out  of  the  power  of  a  single 
creditor,  or  a  minority  of  creditors,  to  defeat  his  discharge.  In  the 
absence  of  any  expressed  restrictions  in  the  law,  it  should  not  be 
held  that  any  act  or  omission  of  a  bankrupt  can  operate  to  preju- 
dice the  creditors  from  entering  into  a  composition  whenever  they 
deem  it  best  to  do  so. 

No  other  specific  objection  is  nrged  against  the  composition.  Al- 
though the  percentage  offered  by  the  bankrupt,  and  iccepted  by  the 
creditors,  was  very  small,  the  question  whether  it  was  expedient  to 
accept  it  was  primarily  one  for  the  creditors  to  determine;  »nd  after 
they  have  determined  it,  and  their  action  has  been  approved  by  the 
district  court,  this  court  upon  review  will  not  interfere.  Re  Wronkow^ 
10  Blatchf.  38;  Be  WiUon,  16  Blatohf.  112.   It  has  been  assumed 
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that  the  opposing  creditor  had  a  right  to  he  heard  in  the  proceed- 
ings. It  is  therefore  not  necessary  to  determine  whether  the  ob- 
jections to  his  appearance,  which  have  been  urged^  are  well  taken. 
"Whether  the  jndgmflnt  he  has  obtained  against  the  hankrapts,  after 
their  discbarge  was  refased,  and  before  the  composition,  is  affected  by 
the  composition  proceedings,  is  a  question  which  does  not  arise  here, 
but  is  more  properly  to  be  considered  by  the  coart  in  which  he  has 
obtained  his  judgment. 

The  order  of  the  district  eoort  is  afiirmed. 


Cabt  and  others  v.  Wolvf  and  others. 
{Olreuit  Chwt,  8.  D.  JTmo  York.  Fobmaiy  7, 1886.) 

1.  Patestb  roB  iNTBHTioMs— Patkntabilitt—Spiraii  BPKxirGft— TIbi  or  Hbat. 

patent  No.  116,266,  dated  Jiuie  27,  1871,  and  granted  to  Alanson  Oary,  held 

'  a  patentable  iaventioo. 

2.  BAUE— iNFIinTOSHKNT. 

Patent  No.  116,266  Md  infringed  br  defendantc  by  tbelr  use  of  the  Gary 

Erocess  for  the  same  purcose,  and  with  the  same  reaiUt.  although  they  use  a 
igher  degree  of  heat. 

In  Eqaity. 

Robert  K.  Duncan  and  Samuel  A,  Vunean^  for  orators. 

Charita  D.  Adams  and  Frederieh  H.  Betts,  for  defendants. 

Wheeler,  J.  This  suit  is  brought  upon  letters  patent  No.  IIC,- 
366,  dated  June  37,  1871,  and  granted  to  the  orator  Gary,  for  an 
improvement  in  mode  of  tempering  springs.  The  speci&catiou  sets 
forth  that  the  invention  relates  to  spiral  springs  usually  made  in  con- 
ical form,  of  steel  wire,  used  in  upholstering  chairs,  sofas,  and  for  bed- 
bottoms;  describes  the  manner  of  making  them  by  coiling  and  forc- 
ing hard-drawn  steel  wire  to  the  proper  shape,  whereby  the  outer  por- 
tion of  the  wire  is  stretched,  and  the  inner  portion  crushed,  and  its 
strength,  elasticity,  and  durability  greatly  reduced ;  states  the  discov- 
ery that  subjecting  them  to  a  degree  of  heat  known  as  spring-temper 
beat,  about  600  deg.,  more  or  less»  for  about  eight  minutes,  will  re- 
store the  wire  to  its  normal  condition  by  producing  a  complete  homo- 
geneity of  the  metal,  and  greatly  increases  their  value.  The  claim 
is  for  the  method  of  tempering  furniture  or  other  coiled  springs  sub- 
stantially as  described.  The  defendants  subject  such  springs,  after 
being  coiled,  to  a  degree  of  heat  beyond  the  range  of  what  is  known 
among  artisans  in  tempering  steel  as  spring-temper  heat,  and  beyond 
600  deg.,  for  the  purpose  of  restoring  the  elasticity  and  strength  of  the 
wire  to  its  normal  condition.  They  set  up  want  of  patentable  nov- 
elty in  the  in'rention,  and  deny  infringement  of  the  patent,  as  defenses 
to  the  suit. 
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If  the  patent  wae  for  the  process  merely  of  t«mperiQg  sted  by 
merely  subjecting  it  to  beat  it  would  apparently  be  anticipated  in 
several  ways.  That  process  was  known  to  experts  and  artisans  an! 
described  with  particularity  in  books  before  the  date  of  this  invention. 
The  process  of  the  patent  does  not  merely  add  temper  as  a  quality  to 
steel  which  did  not  have  it  before;  it  restores  the  lost  strength  and 
elasticity  of  the  wire  consequent  to  the  displacement  of  the  particle 
of  which  it  is  composed  by  the  process  of  making  it  into  springs. 
The  discovery  was  that  the  application  of  heat  would  effect  that  re- 
storation, which  is  a  different  thing  from  tempering.  Subjection<to 
beat  for  casting  and  tempering,  and  to  produce  malleability  aud  for  ra- 
rious  other  purposes,  was  well  enough  known,  but  it  was  not  known  for 
this  purpose  until  it  was  applied  to  this  kind  of  springs  in  their  pe- 
culiarly weakened  state.  The  discovery  was  of  a  new  application  of 
an  old  process  which  produces  a  new  and  highly  useful  result.  Wire 
bells  for  clocks  were  made  to  have  'aonoroas  properties  by  the  same 
process,  in  kind,  but  for.a  different  purpose  and  with  a  different  re- 
sult. What  seems  to  be  the  nearest  to  this  is  the  method*  of  shaping 
and  spacing  the  coils  of  hair  balance  springs  for  marine  clocks  by 
coiling  the  wire  into  a  mould  of  the  required  shape,  called  a  snail, 
and  subjecting  it  to  heat  while  there  in  shape  to  make  it  retain  its 
place.  But  there  was  no  displacement  of  the  particles,  of  which  the 
wire  was  composed,  by  distortion,  and  the  process  was  ndl  a  restora- 
tion of  any  lost  quality,  but  a  mere  shaping  of  the  wire  into  the  arti- 
cle desired.  That  the  discovery  of  thi&  effect  of  restoration  by  this 
mode  was  new  hardly  admits  of  question  upon  the  evidence.  Ex- 
perts called  by  the  defendants  admit  that  they  did  not  believe  the 
result  would  be  produced  until  they  saw  the  process  tried  in  connec- 
tion with  this  litigation.  And  that  this  production  of  a  new  and  use- 
ful result  by  a  new  application  of  a  process,  although  old,  is  patenta* 
ble  seems  to  be  clear.  Crane  v.  Price,  1  Webst.  Pat.  Gas.  393; 
Smith  V.  Goodyear  Co.  93  U.  S.  486 ;  Loom  Co.  v.  Higgins,  105  U. 
S.  580. 

It  is  claimed  that  the  application  of  this  process  to  the  very  pur- 
pose of  restoring  this  kind  of  springs  was  known  to  and  made  by  J. 
Joseph  Eagleton  prior  to  the  invention  by  Gary,  upon  which  knowledge 
the  application  for  letters  patent  No.  122,001,  as  involved  in  Eagleton 
Manufg  Co.  v.  West,  Bradley  <0  Gary  Mnmifg  Co.  Ill  U.  S.  41)0. 
S.  C.  4  Sup.  Ct.  Eep.  593,  was  founded.  Eagleton,  however,  ap- 
pears to  have  done  nothing  in  this  direction  to  such  springs  but  to 
japan  them  and  bake  on  the  japan  at  a  degree  of  heat  lower  than 
will  produce  good  results  in  restoring  strength  and  elasticity;  and 
neither  he,  nor  those  who  followed  up  his  application,  appear  to  have 
known  of  the  benefits  of  the  subjection  of  the  strained  spring  to  heat 
until  after  Gary's  invention.  What  they  knew  and  did  would  not 
bring  the  knowledge  of  Gary's  discovery  to  others  any  more  than  to 
themselves,  nor  affect  the  validity  of  his  patent.    Colgate  v.  W.  C. 
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Tel.  Co.  15  Blatchf.  865;  Tilgkman  v.  Proctor,  102  0l  iTOT.  '  The 
patentee  was  tile  meritorioufl  discovet-er  of  this  application  and  effect 
of  the  process,  and  bis  patent  for  it  appears  to  be  valid. 

The  defendants  ase  Gary's  process  for  the  same  purpose,  and  with 
the  same  result,  although  they  use  a  higher  degree  of  heat.  The  patent 
does  not  limit  the  process  to  any  precise  heat.  The  substance  of  the 
patented  invention  is  taken,  and  the  use  of  more  heat  does  not  make 
the  process  different  in  principle  from  the  patented  process.  Tilgk. 
man  v.  Proctor,  supra.  The  extent  of  the  infringement  is  not  im- 
portant now.    Any  infringement  entitles  the  orator  to  a  decree. 

Let  a  decree  be  entered  for  an  injunction  and  account  according  to 
the  prayer  of  the  bill*  with  costs. 


Cabt  and  others  v.  Lotell  Manuf'g  Co.,  Limited. 
(Circuit  Court,  W.  D.  PmMylmnia.   June  12,  18S5.) 

PaTBKTB  for  InVENTIONB  — iNFRINGKIinDIIT— PltEI.rMrNAKT  IkJOSCTIOS  — PBE- 
TIODB  ADJUDICATrON  AS  TO  VALIDITY  OF  PATENT. 

Upon  a  mottou  for  a  preliraiuary  injunction,  ivhero  Infringement  is  clear,  the 
court  will  accept  and  follow  au  adjudication  sustaining  the  patcat  made  ia 
another  circuit,  on  a  fiaal  heariog,  and  after  full  consideration. 

In  Equity. 

Oeorge  H,  Christy,  W,  C  Witter,  and  W.  IT.  Kenyan,  for  complain- 
ants. 

John  K.  Uallock  and  Wm.  Bakewell,  for  defendant. 
AcHEsoN,  J.    This  case  is  now  before  the  court  on  a  motion  for  a 
preliminary  injunction. 
The  suit  is  upon  letters  patent  No.  116,266,  granted  on  June  27, 

1871,  to  Alanson  Cary,  whose  invention  relates  to  spiral  springs, 
usually  made  in  a  conical  form,  of  hard-drawn  steel  wire  coiled  and 
forced  to  proper  shape.  In  the  ordinary  operation  of  bending  or  coil- 
ing the  wire  into  springs,  the  metal  (the  specification  states)  is  un- 
avoidably weakened,  the  outer  portion  of  the  wire  coil  being  drawn  or 
stretched,  while  the  inner  portion  is  crushed  or  shortened.  The  in- 
vention consists  in  a  process  for  restoring  to  the  wire  of  the  spring 
the  strength  and  elasticity  which  it  lost  by  this  distortion,  and  this 
is  effected  by  subjecting  the  spring,  after  it  has  been  completed  in  the 
usual  manner,  for  about  the  space  of  eight  minutes,  to  "a  degree  of 
heat  known  as  '  spring-temper  heat,'  which  is  about  600  degrees  more 
or  less,"  whereby  a  complete  homogeneity  of  the  metal  is  produced, 
and  increased  strength,  elasticity,  and  durability  are  imparted  to  the 
spring.  The  claim  of  the  patent  is  for  "the  method  of  tempering  fur- 
niture or  other  coiled  springs,"  substantially  as  described. 
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For  the  last  10  years  ibia  patentee  has  been  involved  in  constant 
litigation  in  defending  or  enforcing  his  rights  nnder  bis  patent.  In 

June,  1875,  the  Eagleton  Manufactaring  Company  brought  suit 
against  parties  manufactaring  springs  under  the  Cary  patent,  for  an 
infringement  of  letters  patent  granted  December  J  9,  1871,  to  one 
Eagleton,  Babstantially  covering  the  invention  described  and  claimed 
in  the  previous  patent  to  Alanson  Gary.  This  suit,  which  involved 
the  question  of  priority  of  invention  as  between  Gary  and  Eagleton, 
resulted  favorably  to  the  former,  as  will  appear  by  the  opinion  of  the 
supreme  court  delivered  May  5, 1884,  in  Eagleton  Manuf'g  Co-  v.  West, 
etc.,  Manufg  Co.  Ill  D.  S.  490;  S.  G.  4  Sup.  Ct.  Rep.  593.  In  the 
mean  time  these  complainants,  in  October,  1879,  brought  suit  in  the 
United  States  circuit  court  for  the  Southern  d^trict  of  New  York, 
against  Raphael  H.  Wolff  and  others,  for  the  infringement  of  the  Gary 
patent.  In  that  suit  the  defendants,  (among'other  defenses,)  by  their 
answer,  denied  the  validity  of  the  patent,  denied  that  Alanson  Gary 
was  the  first  inventor  of  the  patented  process,  alleged  prior  uses  and 
prior  publications  in  great  numbers,  denied  that  the  invention  was  a 
new  or  useful  one,  and  also  denied  the  fact  of  infringement.  The 
litigation  in  that  case  was  most  protracted  and  expensive.  A  very 
large  amount  of  testimony,  by  experts  and  other  witnesses,  was  taken 
therein.  The  case  was  hotly  contested  throughout,  and  on  the  part 
of  the  defense  the  most  strenuous  efforts  were  made  to  defeat  the 
patent.  The  able  counsel  for  the  defendants  were  assisted  by  expe- 
rienced experts.  The  case  was  elaborately  argued  on  final  hearing 
in  the  fall  of  1884.  In  February,  1885,  Judge  Wheeler  filed  an 
opinion  sustaining  the  patent,  finding  infringement,  and  directing  a 
decree  in  favor  of  the  complainants.    Cary  v.  Wo^^  ante,  139. 

I  have  been  thus  particular  in  recounting  the  facte  connected  with 
this  litigation  because  I  am  now  asked  upon  this  interlocutory  hear- 
ing to  consider  the  question  of  the  validity  of  the  patent  as  open,  and 
to  disregard  the  decision  made  in  the  Second  circuit.  The  defend- 
ants' counsel  earnestly  contend  that  the  theory  upon  which  the  court 
there  sustained  the  patent  is  false.  The  rationale  of  the  Gary  in- 
vention, according  to  Judge  Wheeler,  is  this: 

"The  process  of  the  patent  [be  says]  does  not  merely  add  temper  as  a  quality 
lo  steol  which  did  not  have  it  before;  it  restores  the  lost  strength  and  elas- 
ticity of  the  wire  consequent  to  the  displacement  of  the  particles  of  which  it 
is  composed,  by  the  process  of  making  It  into  springs.  The  discovery  was 
that  the  application  of  heat  would  effect  that  restoration,  which  is  a  different 
thing  from  tempering."   Ante,  140. 

Now,  it  will  be  observed  that  this  is  the  expressly  declared  theory 
of  the  patent  itself,  and  it  was  accepted  as  sound  by  the  patent-office, 
and  this,  (as  Mr.  Gary  states  in  his  affidavit,)  after  tests  were  made 
by  the  examiner  personally.  And  if  it  be  true  that  the  theory  of  the 
restoration  of  strength  and  elasticity,  lost  by  the  distortion  of  the 
wire  in  the  coiling  of  it,  was  not  questioned  in  the  Wolf  Case  by  either 
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connBdl  or  expert,  this  very  faot  tends  strongly  to  oreate  confidence 

iu  the  Boundness  of  that  theory. 

The  defendant's  theory,  as  set  forth  in  Air.  Lovell's  affidavit,  is 
that  the  loss  of  strength  and  elasticity  is  dne,  no(  to  the  coiling  of 
the  wire  into  springe,  but  to  the  previoas  cold  drawing  of  it,  and  that 
the  restorative  effect  of  the  Gary  process  is  no  other  or  different  from 
that  which  was,  prior  to  his  invention,  well  known  in  the  art  to  result 
from  a  partial  reheating  and  gradual  cooling  of  steel  which  had  been 
hammered^  rolled,  or  otherwise  manipulated,  the  elasticity  of  which 
had  been  thereby  impaired  or  partially  destroyed.  Bat  I  am  not  yet 
satisfied  that  this  is  the  true  theory  of  the  Gary  process,  and  for  the 
present  I  think  it  is  my  duty  to  follow  here  the  conclusion  of  the  court 
in  the  Second  circuit.  Upon  this  question  it  seems  to  me  the  case 
comes  fairly  within  the  general  rule,  that  upon  a  motion  for  a  pre- 
liminary injunction,  where  infringement  is  clear,  the  court  will  accept 
and  follow  an  adjudication  sustaining  a  patent  made  in  another  cir- 
cuit on  a  final  hearing,  and  after  full  consideration.  Green  v.  French^ 
4  Ban.  &  A.  169;  Mallory  Manufg  Co.  v.  Hickak,  20  Fed.  Rep.  116; 
Cobum  T.  Clark,  24  O.  Q-.  899;  S.  G.  15  f  bd.  Bbp.  804.  Adhering, 
then,  for  the  time  being,  to  Judge  Wheeleb's  view  touching  the  ra- 
tionale of  the  Gary  invention,  I  see  nothing  in  the  ex  parte  affidavits 
now  presented  which  should  lead  me  to  reject  his  decision  at  this 
preliminary  stage  of  the  case. 

Moreover,  there  are  cogent  reasons  which  induce  mc  to  adopt  the 
course  I  have  just  indicated.  The  defendants  were  not  ignorant  of 
the  pendency  of  the  Wolf  Case.  It  is  shown  that  for  at  least  three 
years  before  that  litigation  closed,  their  Mr.  Lovell  was  fully  in- 
formed in  respect  to  it.  He  watched  the  case  with  interest  as  it  pro- 
gressed, and  several  times  conversed  with  Wolff  about  the  suit,  and 
the  chances  of  a  successful  defense  therein,  expressing  the  hope  that 
Wolff  might  win.  It  was  his  interest  to  defeat  the  Gary  patent  in 
that  contest,  and  he  had  every  opportunity  of  assisting  in  the  defense 
by  giving  information  or  otherwise.  But  he  did  not  do  so,  nor  did  he 
even  suggest  to  the  defendants  therein  the  theory  of  the  Gary  process 
upon  which  he  now  insists.  In  this  regard  the  case  here  is  not  un- 
like that  of  Robinson  v.  Randolph,  4  Ban.  &  A.  163,  in  which,  on  a 
motion  like  the  present  one,  the  court  declined  to  listen  to  an  affida- 
vit alleging  a  new  defense.  Again,  during  the  pendency  of  the  iVolf 
Case,  and  with  full  knowledge  of  the  risk  taken,  the  defendants  em- 
barked in  the  manufacture  of  coiled  springs  by  the  infringing  process. 
Still  further,  the  two  adjudications  above  mentioned,  establishing  the 
complainant's  rights,  hafe  been  obtained  after  a  most  tedious  litiga- 
tion, attended  with  great  expense,  and  the  patent  has  now  only  three 
years  to  run.  And,  finally,  I  am  convinced  that  an  injunction  is  the 
only  effioaciona  remedy  for  the  complainants  under  all  the  circum- 
stances. 

Upon  the  question  of  infringement  the  case  is  free  from  difficulty 
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or  doubt.  It  is  quite  clear  to  me  that  the  defendants  have  been  us- 
ing the  Cary  process.  It  may,  indeed,  be  true  that  they  have  been 
using  a  higher  degree  of  heat  than  that  specially  mentioned  in  the 
patent;  but  so  did  the  defendants  in  the  case  of  Carp  v.  Wolff".  So 
long  as  the  springs  are  kept  below  a  red  heat,  the  substance  of  the  in- 
vention (as  Judge  Whbbler  says)  is  taken.  l^Ughnutn  v.  Proctor, 
102  U.  S.  707.  Nor,  in  my  judgment,  is  it  at  all  material  that  the 
defendants  cool  tbeir  springs  by  plunging  them  into  cold  water. 
This  also  was  the  practice  of  the  defendants  in  the  Wolf  Case.  The 
beneficial  results  are  secured  by  subjecting  the  springs  to  the  pre- 
scribed heat,  and  the  patent  is  altogether  silent  as  to  the  manner  of 
eooling.  And  if  the  springs  are  not  raised  to  a  red  heat,  it  is  imma- 
terial whether  air-cooling  or  water-cooling  is  practiced. 
Let  a  preliminarv  injunction  issue. 


Patents  for  In^ntiohs — Evidence — Anticipation— 'Peptone-Pepsiii, 

Anticipatioo  will  nut  bo  established  by  cvidonce  of  publications  that  were 
nothing  more  than  suj^gcstions  anil  speculations  of  scientific  writers  who  had 
never  tested  the  practicabilitjr  of  their  BugKestions  or  domonstnitcd  tho  truth 
or  value  of  tholt  speciilstlons. 

In  Equity. 

Joshm  Ihisey,  for  complainant. 
Jerome  Carty,  for  respondent. 

Butler,  J.  That  the  plaintiff's  patented  product,  "peptone-pep- 
sin," is  of  great  utility  and  patentable  (if  not  anticipated)  is  un- 
doubted. The  alleged  infringement  is  conclusively  proved.  The  de- 
fenses—firs  that  for  more  than  two  years  prior  to  the  patentee's 
application  this  article  had  been  exposed  to  sale ;  and,  second,  that  it 
had  been  described  in  certain  publications, — are  not  sustained  by  the 
proofs.  No  such  article  is  shown  td  have  been  so  on  sale,  au^  no 
such  process  as  employed  by  the  plaintiff,  or  article  manufactured 
by  him,  is  shown  to  have  been  thus  described.  Pepsin  had  been 
manufactured  and  sold  for  many  years,  but  no  "peptone-pepsin,"  such 
as  this  patent  describes.  The  publications  relied  upon  show  nothing 
more  tban  suggestions  and  speculations  of  scienti&c  writers,  who  had 
never  tested  the  practicability  of  tbeir  suggestions  or  demonstrated 
the  truth  or  value  of  their  speculations. 

A  decree  will  be  entered  accordingly. 


/ 


Jensen  v.  Kbasbey  and  others. 


'Circuit  Court,  f!.  D.  Penmylvania.   April  23,  1885.) 
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HosPBS,  Suireyor  General,  etc.,  v.  O'Brien  .and"  others.^ 


[CireuU  Court,  D.  Minnttuta.    June.  1S85.) 


1.  Febkkaij  Courts — PENDExcr  op  Sdit  in  State  Court. 

An  action  pending  in  a  foreign  juristliclion  qannot  be  pleaded  in  abatement 
of  an  action  in  a  domestic  forum,  even  if  there  be  identity  of  partitas,  of  subject 
matter,  aod  of  relief  sought :  and  wlicrc  one  suit  is  pending  in  the  stale  court 
and  another  is  commenced  in  a  federal  court  having  jurisdiction  wlthfn  the 
same  territorial  limits,  the  second  suit  will  not  as  a  matter  of  course  be  abated. 

2.  Logs  and  Luuber— Constitdtiokalitt  of  Gkn.  St.  Minn.  1878,  On.  32,  Tit. 

25 — SCALINft  LOGB. 

Section  25,  tit.  3,  c.  32,  Qeu.  St.  Hinn.  1878,  is  not  unconstitutional. 

3.  Baue— Hepkal  of  Law. 

Oen.  St.  Minn.  1S78,  e.  32,  tit.  3,  $  25,  has  not  been  repealed  and  Is  still  In 
force. 

This  suit  was  commenced  in  the  district  court  of  Washington  county, 
Minnesota,  and  is  removed  to  this  court.  The  complainant  is  the  sur- 
veyor general  of  logs  and  lumber,  appointed  by  the  governor  of  the 
state  of  Minnesota  for  the  First  lumber  district,  and  charges  that  the 
defendants  have  conspired  and  confederated  together  to  prevent  him 
and  his  lawfully  appointed  deputies  from  discharging  the  duties  en- 
joined by  law.  The  complaint  sets  up  in  detail  the  character  of  the 
rivers  and  waters  in  the  district  and  the  amount  of  logs  cut,  and  other 
matters  about  the  intermixing  and  intermingling  of  logs  run  down 
the  rivers,  and  facts  tending  to  show  an  effort  to  embarrass  the  com- 
plainant in  faithfully  performing  his  duties.  A  preliminary  injunc- 
tion was  issued,  an  answer  is  filed  by  the  defendants,  and  the  record 
in  this  court  contains  the  complaint,  answer,  and  a  writ  of  injunc- 
tion issued.  A  motion  is  made  by  plaintiff  to  remand,  and  a  motion 
is  also  made  by  defendants  to  dissolve  the  injunction  and  dismiss  the 
suit. 

SearleSy  Eicing  d  Gail  and  J,  N.  tP  I,  W.  Castle,  for  complainant. 

Fayette  Marsh  and  Clapp  d  Macartney,  for  defendants. 

Nelson,  J.  The  motion  made  by  complainant  to  remand  the  cause 
to  the  state  court  is  denied.  The  reasons  assigned  by  defendants  for 
granting  the  motion  to  dissolve  the  injunction  and  dismiss  the  suit 
are — "First,  Want  of  jurisdiction  in  the  state  court  of  Minnesota  to 
maintain  the  action.  Second.  Complainant  had  no  capacity  to  sue. 
Third,  The  law  of  Minnesota  upon  which  lie  bases  his  right  of  action 
is  unconstitutional  and  void:  (1)  that  it  is  an  unjust  discrimination 
against  a  part  of  a  certain  class  of  people  engaged  in  business  which 
is  general  throughout  the  state;  (2)  that  it  is  a  violation  of  the  com- 
mercial clause  of  the  constitution  of  the  United  States  so  far,  at  least, 

1  Reported  by  Robertson  Howard,  Ssq.,  of  the  St.  Paul  bar. 
v.24F,no.4— 10 
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as  it  attempts  to  apply  to  logs  which  were  cut  in  another  state  and 
stopped  for  the  pnrpose  of  rafting  or  fitting  for  market,  or  logs  cnt  in 
Minnesota  and  destined  for  foreign  market.  Fourth.  Not  an  inspec- 
tion law.    Fifth.  The  law  is  repealed." 

These  points  of  controversy  were  met  and  very  fally  answered  in 
the  opinion  of  the  district  court  of  Washington  county,  granting  the 
writ  of  injunction,  and,  agreeing  to  the  general  result  reached  by  that 
court,  I  have  very  little  to  add.  The  want  of  jurisdiction  in  the  dis- 
trict court  of  Washington  county  to  entertain  this  suit  is  earnestly 
pressed,  and  it  is  insisted  that  the  district  court  of  St.  Croix  oounfy, 
Wisconsin,  having  concurrent  jurisdiction  with  the  Minnesota  courts, 
on  the  waters  of  St.  Croix  lake,  has  first  obtained  jurisdiction  of  the 
subject-matter  of  this  suit  and  such  jurisdiction  is  exclusive.  The 
complaint  alleges,  which  is  admitted  by  the  answer,  that  a  suit  has 
been  instituted  in  the  circuit  court  of  St.  Croix  county,  Wisconsin,  by 
some  of  the  defendants,  against  the  complainant  prior  to  the  com- 
mencement of  this  Boit,  and  an  injunction  issued,  which  was  served 
on  one  of  the  complainant's  deputies,  and  this  proceeding  is  urged  as 
a  bar.  The  judicial  decisions  are  not  uniform  on  this  question,  bat 
in  no  case  is  the  rule,  broadly  stated  by  defendant's  counsel,  applied, 
to-wit:  "That  where  two  courts  have  concurrent  jurisdiction,  thai 
which  first  attaches  becomes  exclusive,  and  the  other  court  is  left 
without  jurisdiction  as  to  the  subject-matter  of  the  suit  pending  in 
the  court  first  taking  jurisdiction,  or  as  to  the  question  in  dispute  be- 
tween the  same  parties  or  privies."  The  supreme  court  of  the  United 
States,  in  Stout  v.  Lye,  103  U.  S.  66,  stated  a  rule  of  pleading :  "That 
where  suits  between  the  same  parties  in  relation  to  the  same  snbject- 
matter  are  pending  at  the  same  time  in  different  courts  of  concurrent 
jurisdiction,  a  judgment  on  the  merits  in  one  may  be  used  as  a  bar  to 
further  proceedings,  in  the  other.**  And  in  Taylor  v.  Carryl,  20  How. 
583,  and  Payne  v.  Hook,  7  Wall.  425,  that  "in  all  cases  of  conflict  be- 
tween jurisdictions  of  •  •  •  concurrent  authority,  that  which 
has  first  acquired  possession  of  the  rea  which  is  the  subject  of  liti- 
gation, is  entitled  to  administer  it."  But  these  decisions  do  not  go 
to  the  extent  advanced  by  counsel.  The  cases  of  Insurance  Co.  v. 
Brune's  Aesigneet  96  U.  S.  588,  and  Stanton  t.  Embrey,  93  XT.  8. 548, 
settled  the  doctrine  that  an  action  pending  in  a  foreign  jurisdiction 
cannot  be  pleaded  in  abatement  of  an  action  in  a  domestic  forum, 
even  if  there  be  identity  of  parties,  of  subject-matter,  and  of  relief 
sought.  The  doctrine  urged  by  counsel  only  applies  to  courts  of  the 
same  sovereignty ;  and  even  in  cases  of  the  character  spoken  of,  where 
one  suit  is  pending  in  the  state  court,  and  another  is  commenced  in 
a  federal  court  having  jurisdiction  within  the  same  territorial  limits, 
it  is  not  settled  that  the  second  suit  is,  as  a  matter  of  course,  to  be 
abated.  Bee  Radford  v.  FoUom,  4  McCrary,  528;  Huret  v.  Everett, 
21  Fed.  Rep.  218.  I  think,  therefore,  the  district  court  of  Washing* 
ton  county  had  jurisdiction  to  entertain  this  suit,  even  if  it  be  oon- 
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ceded  thai  the  Boit  oommeneed  in  Wisconsin  is  identical  in  parties, 
subject-matter,  and  relief  sought. 

Again,  the  law  is  not  anconstitutional  and  void,  for  the  reasons  as- 
signed.  The  following  is  the  statute,  (section  25,  tit.  3,  c.  32,  Bev. 
St.  Minn. :) 

**It  Bball  be  the  duty  of  tbe  sarreyor  general  of  the  First  district  to  scale, 
or  cause  to  be  scaled,  all  rafts,  brails,  or  lots  of  logs  which  may  pass  down  or 
through  Lake  St.  Grolz,  before  passing  out  of  said  Lake  St.  Croix;  also  all 
rafts,  brails,  or  lots  of  logs  run  through,  or  gathered  into,  Any  side  booms  or 
lake  booms  for  sawiug  or  other  use,  within  the  limits  of  said  district,  subse- 
quent to  the  scale  of  tbe  St.  Croix  Boom  Corporation's  boom,  and  before  using 
or  passing  out  <^  said  Lake  St.  Crdx;  and  all  parties  having  in  his  or 
their  possession,  which  have  not  been  scaled  by  the  surveyor  general,  as  set 
forth  in  this  section,  shall,  before  sawing,  using,  or  running  away  said  logs, 
C^ve  notice  to  the  surveyor  general,  in  due  time,  that  he  my  cause  the  same 
to  be  scaled.  All  logs  thus  scaled  shall  be  entered  on  the  surv^or  general's 
bocAs  in  thetr  proper  plaoes.** 

This  enactment  is  a  part  of  the  law  providing  for  the  inspection  of 
logs.  It  answers  the  latest  definition  promulgated  by  the  snpreme 
court  of  the  United  States.  In  People  v.  Compagnie,  107  U.  S.  62, 
S.  G.  2  Bap.  Ct.  Bep.  87,  Jastice  Millkb,  delivering  the  opinion  of  the 
court,  says:  "What  is  an  inspection?  Something  which  can  be  ac- 
oompliahed  by  looking  at,  or  weighing,  or  measuring,  the  thing  to  be 
inspected,  or  applying , to  it  some  crucial  test."  It  is  not  void  for  dis- 
crimination, li,  for  any  cause,  in  the  judgment  of  the  legislature  of 
the  state,  tbe  public  good  requijred  this  law  to  be  applied  to  a  particular 
lumber  district,  it  is  within  its  discretion  to  so  apply  it.  The  legis- 
lature is  the  sole  judge  of  the  existence  ot  such  cause,  and  courts 
should  sustain  the  law  if  it  can  be  upheld  npon  any  view  of  necessity 
which  may  have  been  in  the  legislative  mind.  The  state  derives  no 
revenue  from  the  measurement  and  scaling  of  logs,  and  the  only  ob- 
ject of  the  law  is  to  ascertain  whether  the  logs  are  fit  for  commerce, 
and  to  protect  the  citizens  and  market  from  fraud.  This  law  is  not 
in  violation  of  the  commercial  olansee  of  the  constitution  of  the  United 
States.  Such  legislation  now  exists,  or  has  at  some  time  existed,  in 
nearly  all  the  states.  Persons  and  property  are  subject  to  restraint 
to  secure  the  general  comfort  and  prosperity.  Laws  regulating  traffic 
and  merchandise  of  all  kinds  are  on  the  statute  books  of  all  the  states. 
They  are  impediments  and  restraints  of  trade  in  some  sense,  but  not 
necessarily,  for  that  reason,  regulations  of  interstate  \)r  foreign  com- 
merce, within  the  meanings  of  the  constitution.  While  it  is  incon- 
venient to  be  hampered  with  inspection  of  this  particular  article  of 
commerce,  a  court,  for  that  -reason,  should  not  abrogate  the  law.  The 
correction  is  with  the  legislature  of  the  state.  In  Michigan  boards  of 
trade  are  authorised  to  appoint  inspectors,  and  the  general  inspection 
of  logs  by  state  officials  is  repealed.  The  laws  of  New  York  compel- 
ling inspection  of  merchandise  were  repealed  in  1843,  and  later  the 
constitution  forbade  the  enactment  of  such  laws  except  in  defined 
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cases.  Witbont  pnrening  the  sabject  farther,  I  am  of  Che  opudon 
that  the  law  is  valid,  and  has  not  been  repealed. 

Motion  to  dissolve  the  injunction  and  dismiss  tbo  suit  is  denied. 


BiiAiR  V.  St.  Loms,  H.  &  E.  B.  Co.  and  others.' 
{(XrcuU  Cburtt  ^-  ^>  MiuauH.  June  80,  188S.) 

OORPOBATIOSB— COHVETAtrCE  or  EmTIBB  AiSBTS— PRrORITT  OF  RlOOT  A8  BXTWXni 

Ukbecurbd  CREDrroR  of  OBAirroB  and  Hortoaob  Creditor  of  Grastex. 

A.,  a  corporation,  being  largely  indebted  to  6.  and  others,  tts  stockholders 
and  officers  organized  C,  a  new  corporation,  and  tranaferred  to  It  all  of  A.'« 
assets,  in  eonsideratioa  of  stock  In  C.,  and  of  C.'s  assuming  A..'s  liabilities. 
O.  thereafter  mortgaged  the  property  so  transferred  to  D.,  to  secure  an  iasoa 
of  bonds.  At  the  time  of  the  execution  of  the  mortgage  R'a  claim  had  not 
been  redaced  to  judgment,  bat  D.  accepted  the  mortgage  with  notice  of  It 
B.  has  since  obtained  judgment  against  0.  Edd^  that  his  Hen  upon  the  prop- 
erty transferred  is  auperior  to  D.>a. 

In  Equity. 

Demurrer  to  evidence  tending  to  prove  the  allegations  of  the  cross- 
bill and  answer  of  Josiah  Fogg/  For  opinion  upon  demurrer  to  an- 
swer and  croBS-bill,  see  22  Fed.  Bbp.  36.  See,  also,  Fogg  v.  SU  LouU, 
B.  dt  K.  R.  Co,  17  Fed.  Bbp.  871. 

Theodora  Q.  Caae,  for  complainant.  ■ 

Jas.  Case  and  Geo.  D.  Reynolds,  for  Fogg. 

Treat,  J.  The  demand  of  Josiah  Fogg  to  chai^  the  assets  of  the 
old  and  new  corporations,  prior  in  right  to  the  mortgage  sued  on,  is 
presented  to  the  court  in  the  form  of  a  demurrer  to  the  evidence  taken 
before  the  master.  The  principles  on  which  this  demand  is  to  be^ 
termined  have  heretofore  been  fully  considered.  The  present  inquiry 
pertains  solely  to  notice  given  of  such  prior  demand.  The  transferred 
assets  were  greater  than  the  assumed  obligations  by  the  new  corpo- 
ration. Hence  all  persons  subsequent  in  interest  vrith  notice  of  such 
equitable  lien  take  subordinate  thereto.  The  evidence  discloses  that, 
although  the  transfer  from  the  old  to  the  new  corporation  was  not 
formally  recorded,  all  the  parties  were  sufficiently  informed  with  re- 
spect thereto.  The  equitable  doctrine  applies,  viz.,  that  they  took 
sabject  to  the  prior  equitable  lien.    Demurrer  overruled. 

Ordered  that  the  demand  of  Josiah  Fogg  be  allowed  as  an  eqaita- 
ble  lien  prior  in  right  to  the  mortgage  sued  on. 

^Beported  by  Benj.  F.  Bex,  Esq.,  of  the  UL  Louiabar, 
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Anhedssb-Busch  Bbewino  Ass'm  v.  Fiza. 

{Circuit  Coiirl,  S.  B.  New  Ymk.  1^=55.) 

Trade-Mark— Ueoorafhicat.  Name — "St.  Louis  Lager  UKEii"~FHAui>njEKT 
B1UU1.AT10N  OF  Labels — Ikjumction. 

Complainant, a  brewer  in  St.  Louis,  Missouri,  matlc.aiid  txportcd  toPaiinma 
and  riouth  American  ports,  lieer  in  bottles,  will)  a  laiiel  hearing  the  words,  "St. 
Louis  IiQger  Beer."  Defendant,  a  shipper  of  beer  from  New  Yorti  city,  and  a 
cumpetitor  of  complainant  in  tmdc  in  Panama  and  Soutli  America,  labeled  liis 
bottles  "St.  Louis  Lager  Beer."  llcU,\\\sX  altliongli  conipliiinant  could  not 
liave  an  exclusive  property  in  the  words  "  St.  Jjouis,"  as  a  trade-niarit,  or  the 
ezclutiive  ilglit  to 'designate  liia  Iteer  by  the  name  of  "  St.  Louis  Lager  Beer," 
yet,  as  liis  beer  liad  always  been  made  at  tlial  city,  Itia  use  of  tlie  designation 
upon  his  lalieh  was  legitimate ;  and  that  defendant,  wlioso  beer  was  made  in 
New  York,  should  be  enjoined  from  diverting  his  trade  by  simulating  his  labels, 
or  representing,  in  any  other  way,  his  prodacts  as  those  of  complainant. 

Wallace,  J.  The  complainant,  a  corporation  doing  business  at 
St.  Louis,  MiBsouri,  haB  for  many  ^rearB  been  accustomed  to  export 
its  beer  in  bottles  with  a  label  bearing  the  words,  "Bt.  Louis  Lager 
Beer."  It  bad  acquired  a  considerable  market  for  its  product  in 
South  America  and  Panama.  During  this  time  thei6  wwe  many 
other  manafacturerB  and  vendors  of  lager  beer  at  St.  Louis,  but  so 
far  as  appears  none  of  them  bad  an  export  trade,  and  none  of  them 
were  aoouetomed  to  use  labels  with  the  words  "8t.  Louis  Lager  Beer" 
printed  upon  them.  The  defendant  is  a  shipper  of  beer  at  New  York 
city,  and  a  competitor  of  the  complainant  in  trade  at  Panama  and 
various  places  in  South  America.  The  afEidavits  show  beyond  doubt 
that  in  these  places  the  beer,  which  is  koown  as  "St.  Louis  Lager 
Beer,"  is  in  demand,  and  it  is  doubtless  because  of  this  fact  that  the 
defendant,  wh(»e  beer  is  made  in  New  York,  labels  his  bottles  so  as 
to  represent  that  his  beer  is  made  at  St.  Louis,  and  so  as  to  repre- 
sent that  his  iirm  are  the  sole  agents  of  the  "St.  Louis  Lager  Beer," 
at  New  York.  He  alleges  that  purchaeers  of  betr  at  Panama  and 
the  other  places  in  question  in  South  America  do  not  discriminate 
between  the  complainant's  article  and  other  beer  Aade  in  the  United 
States,  but  buy  it  simply  because  they  suppose  St.  Louis  lager  beer 
is  beer  produced  in  the  United  States  as  distinguished  from  German 
and  English  beer.  This  may  bo  true;  but  if  it  is,  it  does  not  seem  to 
be  conclusive  against  the  right  of  the  complainant  to  the  injunction 
which  he  seeks.  Ab  the  goods  of  the  parties  go  to  the  same  markets 
it  can  hardly  fail  to  liappen  that  the  complainant  will  lose  sales,  and 
the  defendant  will  get  customers,  in  consequence  of  the  defendant's 
acts. 

Although  the  complainant  cannot  have  an  exclusive  property  in  the 
words  "St.  Louis"  as  a  trade-mark,  or  an  exclusive  right  to  designate 
its  beer  by  the  name  "St.  Louis  Lager  Beer,"  yet,  as  its  beer  has  al- 
ways been  made  at  that  city,  its  use  of  the  designation  upon  its  labels 
is  entirely  legitimate;  and  if  the  defendant  is  diverting  complainant's 
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trade  by  any  practices  designed  to  mislead  its  customers,  whether  these 
acts  consist  in  Bimulating  its  labels,  or  representing  in  any  other  way 
bis  products  as  those  of  the  complainant,  the  latter  is  entitled  to  pro- 
tection. It  ia  no  answer  for  the  defendant,  when  the  complainant 
asks  for  protection,  to  say  that  it  has  no  exclusive  right  to  designate 
its  product  in  the  manner  it  has,  although  this  might  very  properly 
be  asserted  by  a  competitor  selling  beer  made  at  St.  Louis,  or  who, 
by  reason  of  any  circumstances,  might  be  entitled  to  represent  hia 
product  as  originating  there.    Canal  Co.  t.  Clark,  13  Wall.  322. 

It  must  be  assumed,  upon  the  facts  as  they  are  now  disclosed,  that 
complainant,  by  its  enterprise  and  the  quality  of  its  product,  had  ac- 
quired a  foreign  market  for  its  beer  under  the  designation  of  "St. 
Louis  Lager  Beer;"  that  no  one  else,  having  a  right  to  use  this  dea- 
ignatioo,  was  a  competitor  of  the  complainant  in  this  market  until 
the  defendant  became  one;  and  that  the  defendant  has  attempted  to 
interfere  with  the  complainant's  trade  and  divert  it  to  himself  by  sell- 
ing a  different  article  under  the  same  name,  and  in  this  behalf  has 
been  guilty  of  fake  and  deceitful  conduct  towards  the  public.  It  is 
manifest  that  the  complainant's  trade  must  be  more  or  less  injored 
by  the  defendant's  acts. 

The  case  is  similar  in  some  of  its  facts  to  that  ctf  Newman  v.  Alvcrdt 
51  N.  Y.  189.  There  the  plaintiff  used  the  word  "Akron"  to  desig- 
nate a  cement  manufactured  by  him  at  the  village  of  Akron.  New  York. 
The  defendant,  who  was  a  manufacturer  at  another  place  in  the  same 
state,  was  enjoined  from  designating  his  cemont  as  "Akron  Cement," 
although  he  prefixed  his  own  name  and  added  the  real  place  of  its 
manufacture.  In  the  opinion  delivered  in  that  case  by  E&rl,  J.,  it 
was  assumed  that  other  persons  at  Akron  had  the  right  equally  with 
the  plaintiff  to  call  their  cement  "Akron  Cement;**  bat  he  added: 

"Yet  it  is  quite  clear  that  the  plaintiffs,  upon  the  facts,  are  entitled  to  pro- 
tection against  the  defendant.  It  is  sometimes  said  in  the  cases  to  wblcb  oni 
attention  has  been  called  that  the  didmant  to  a  trade-miu^  most  have  the  ex- 
clusive right  to  it  This  fonnof  expression,  I  apprehend,  is  not  strictly  aeon- 
rate;  the  right  must  be  exclnaive  against  the  defendant.  It  is  general^  suf- 
ficient in  such  cases  if  the  plaintiffs  have  the  right  and  tlie  defendant  has  not 
the  right  to  use  it.  The  principle  upon  which  the  relief  is  granted  ia  that 
the  defendant  shall  not  be  permitted,  by  the  adoption  of  a  trade-mar^  wMch 
is  untrue  and  dweptive,  to  sell  his  own  goods  as  the  goods  of  the  idaintiff. 
thus  injuring  the  plaintiff  and  defrauding  the  public." 

The  following  cases,  in  which  a  party  has  been  protected  in  the  nse 
of  the  name  of  a  place  to  distinguish  a  particular  business  or  product, 
are  apposite:  "Glenfield  Starch,"  in  Wotherapoony.Cv/nie,  L.  B.  6 
H.  L.  508.  513;  "Anatolia  Liquorice,"  McAndrew  v.  BaBiett,  10  Jnr. 
(N.  S.)  492;  "Sexio  Wine,"  in  Seixo t. Provtztnde,  L.  B.  1  Oh.  App. 
Cas.  192. 

It  is  unnecessary  for  present  purposes  to  consider  whether  the  com- 
plainant has  a  valid  trade-mark  or  can  have  a  technical  trade-mark  in 
the  name  "St.  Loais."   It  ia  sufficient  that  it  waa  lavfal  for  the  com- 
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plainant  to  use  that  name  to  designate  its  property;  that  by  doing  so 
it  has-acqDired  a  trade  whioh  is  valoaMe  to  it;  and  that  the  defend- 
ant's aote  are  fraudalent  and  create  a  dishonest  oompetition  detri- 
mental to  the  complainant.  Upon  the  argnment  of  this  motion  the 
impression  was  entertained  that  the  "Fiza  label  No.  2"  was  not  snob 
a  simnlation  of  the  complainant's  label  as  woald  be  likely  to  mislead 
purehasers.  Upon  farther  consideration  this  impression  has  been  re- 
moved. It  is  not  unreasonable,  in  view  of  the  defendant's  porpose 
to  deceive  the  public  by  adopting  this  label,  to  resolve  any  doubt  wbioh 
may 'remain  in  favor  of  the  complainant. 
The  motion  for  an  injunction  ia  granted* 


OsNTBAL  Trust  Oo.  and  another  p.  Taxu  &  St.  L.  Bt.  Oo.  and  others.' 
iOirtmtt  (buri,  S.  D.  Miwntrt.  Jone  M.  1889.) 

1.  RAII.SOAD  MomOAGBS  — FOBBCUWDBB  SorF  — 0ELAT  »  AHBWB&are  —  S^E- 

nuiSBS  OF  Kboeivbrbhif. 

Where  a  foreclosure  suit  was  Instituted  atralnst  a  railroad  company  and  a 
receiver  vas  appointed,  and  intervening  demands  were  adjudicated  and  re- 
ceiver's cenificAtes  issued  for  ttie  preservation  of  the  property,  which  was  run 
at  a  loss,— all  with  the  defendant's  consent,— and  about  16  months  after  the  ap- 
pointment of  a  receiver,  and  when  the  case  was  about  to  be  closed,  the  defend- 
ant, without  producing  any  aflBdavita  excusing  the  delay  or  explaining  its 
original  consent,  and  without  offering  to  provide  for  the  interest  due  and  ex- 
penses incurred,  and  which  might  thereafter  be  incurred  by  the  receiver,  re- 
quested leave  to  flie  an  answer  which  set  up  irrelevant  issues:  AeJd,  that  the 
application  most  be  denied. 

2.  Bum — JnBisDioTioK — Good  Faith— Rbobitsbbhifb, 

Sem^,  that  courts  have  the  right,  where  their  interposition  is  Invoked,  to 
hold  that  the  proceedings  are  instituted  in  good  faith ;  and  that,  where  a  court 
t^ea  poasession  of  propenj  in  foreclosure  proceediDgs,  it  should  not  hold  pos- 
session  and  odminlstor  it  through  its  lecelvera  for  otfier  than  the  original  pur- 
pose disclosed  In  the.8uit. 

In  Equity.  Application  of  defendant  corporation  for  leave  to  file 
answer  to  original  bUl. 

BuUer,  StUlman  t£  Hubbard  and  EUnHout  SmUhf  tor  complainant. 
Dyer,  Lee^d  EUis,  for  defendants. 

Tbbat,  J.  The  original  bill  in  this  case  was  filed  January  19, 1884, 
on  which  day  an  interlocutory  decree  was  entered  by  Judge  McCrakt, 
reciting  the  assent  of  the  defendant  corporation  thereto,  and  appoint- 
ing a  receiver  with  the  authority  therein  named.  Under  that  decree 
and  appointment  the  court  has  hitherto  proceeded,  adjudicating  in- 
tervening demands  and  authorizing  the  issue  of  the  receiver's  certi- 
ficates for  the  preservation  of  the  property  in  the  interest  of  all  con- 
cerned.  After  repeated  intimations  from  this  court  that  the  fore- 

1  Reported  by  Benj.  F.  Rex,  Bsq.,  of  the  St.  Louis  bar. 
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closure  proceedings  must  be  brought  to  final  decree,  and,  if  need  be, 
the  property  sold  and  all  iptereste  connected  therewith  finally  adjusted, 
the  defendant  corporation  asked  leave  (out  of  time)  to  file  an  answer. 
The  decision  of  the  court  with  respect  to  said  application  was  made 
on  the  first  day  of  this  mouth. ^  The  terms  prescribed  in  said  decis- 
ion have  not  been  complied  with.  No  excuse  is  given  why  said  de- 
fendant corporation,  after  assenting  to  said  interlocutory  order,  and 
appearing  herein  as  early  as  January  12,  1S84,  now  seeks  to  disturb 
all  that  has  been  done  both  under  its  express  and  implied  assent. 
Nor  does  it,  despite  the  original  default  of  interest  and  subsequent 
default,  and  the  expenses  incurred  by  the  issue  of  receiver's  certificates 
and  otherwise,  for  the  preservation  of  the  property,  state  that  it  is 
ready  and  willing  to  provide  therefor.  It  is  obvious  from  tbe  records 
of  the  court  that  no  such  proffer  could  be  made,  and  consequently 
that  the  present  application  can  only  produce  useless  delay,  to  the 
great  injury  of  all  concerned,  inasmuch  as  the  administration  of  the 
road  by  the  receiver  has  not  heretofore  met,  and  is  not  likely  hereafter 
to  meet,  past,  and  accruing  obligationa.  If  the  receivership  is  to  be 
continued  under  accruing  defaults,  some  party  litigant  should  become 
responsible  therefor.  The  United  States  circuit  court  in  Texas  has 
already  ordered  the  sale  of  so  much  of  this  road  on  August  4th,  next, 
as  is  within  its  jurisdiction.  It  is  apparent  that  it  is  necessary  for 
the  interest  of  all  parties  that  the  sale  of  so  much  of  said  road  as  is 
within  the  jurisdiction  of  this  court  should  be  made  at  the  same  time. 

There  is  imperfectly  disclosed  in  the  Tarioos  papers  presented,  and 
suggestions  made,  that  there  had  been  disappointments  and  differ- 
ences of  views  among  those  who  hoped  to  rescue  the  road,  and  possi- 
bly prevent  a  foreclosure  sale.  With  such  outside  negotiations  and 
controversies  this  court  has  nothing  to  do.  Its  jurisdiction  has  been 
invoked  with  the  consent  of  all  concerned,  and  exercised  for  more  than 
16  months,  in  the  course  of  which  the  property  has  been  preserved 
and  obligations  incurred  under  its  express  authority.  It  is  now  too 
late  for  the  court  to  reverse  all  its  actions  and  prolong  this  contro- 
versy without  security  offered,  to  tlie  advantage  of  no  one.  Ck>nrts, 
when  their  interposition  is  invoked,  have  tbe  right  to  hold  that  the 
proceedings  are  inatituted  in  good  faith.  AVhen  acting  accordingly, 
and  appointing  receivers,  they  ought  to  insist  on  as  early  adjudica- 
tion as  the  due  course  of  practice  exacts,  and  not  to  hold  possession 
and  administration  of  the  property  through  receiverships  for  other 
than  the  original  purposes  disclosed  in  the  suit.  It  is  no  port  of 
their  functions  to  run  railroads  or  business  enterprises  for  other  than 
tbe  short  period  pending  the  filing  of  the  bill  and  the  final  decree. 
All  such  cases  should  be  speeded  to  as  early  a  conclusion  aA  practi- 
cable and  at  the  least  possible  expense. 

Tlie  case  before  the  court  furnishes  an  apt  illustration.   If  the  ap- 

'S<.'e23FEi>.  JlEP.  840. 
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plication  of  the  defendant  corporation,  under  the  oironmstanees  stated, 
is  to  be  granted,  a  court  may  be  betrayed  into  administering  railroads 
and  issuing  obligations  for  an  indefinite  period  of  time  regardless  of 
the  bad  faith  of  the  parties  to  the  suit.  The  terms  heretofore  pre- 
scribed with  respect  to  submitting  an  application  by  this  defendant 
corporation  have  not  been  complied  with,  inasmuch  as  irrelevant  issues 
are  again  brought  forward,  and  no  affidavits  ezonsing  the  delay  or  ex- 
plaining its  onginal  consent  are  produced.  It  must  be  farther  con- 
sidered that  the  pretense  of  non-forfeiture  has  no  foundation  in  fact. 
Therefore,  under  the  affidavits  submitted,  the  application  is  unwar- 
ranted as  to  the  merits. 
Application  denied. 


Cextbal  Tbost  Go.  and  another  v,  Tbxas.  &  St.  L.  Bt.  Co.  and 

others.^ 

{Gireuit  Court,  E.  D.  Minovri.   June  24,  188fi.) 

lUlLBOAD  MOBTOAOES— FORBCLOSUIUB  SuiTS  — DELAT  IS  AKSWEBIKO  DETBIISB 
BT  BONMIOLDEU. 

Where  a  foi-ccloaure  auit  was  instituted  against  a  railroad  company,  anfl  n 
receiver  was  appuiated,  with  the  defendant's  consent,  and  intervening  claims 
were  adjudicated,  and  the  road  was  nin  at  a  loss  by  the  receiver,  and  receiver's 
certificates  were  issued  for  the  preservation  of  the  property,  and  after  the  de- 
fendant had  been  refused  leave  to  file  an  annwer,  and  more  tlian  16  months 
after  the  recuiver'a  appointment,  and  when  the  court  wu  about  to  close  tho 
whole  case,  a  hondlioluer  appeand,  and  without  an^  tender  on  hia  part  to  be- 
come responstlile  for  what  had  occurred,  or  what  might  from  his  delay  there- 
after occur,  stated  that  there  had  (leen  no  dcfaalt  when  the  foreclosure  suit 
was  instituted,  and  asked  leave  to  appear  and  defend,  hdd,  that  his  position 
wa?  no  better  than  that  of  the  defendant,  and  that  hia  application  could  nut  be 
granted. 

In  Equity. 

The  course  followed,  by  the  defendant  herein  is  explained  in  the 

opinions  delivered  upon  applications  for  leave  to  file  an  answer,  re- 
ported in  23  Fed.  Kep.  846,  and  ante,  151.  The  applications  of  the 
defendant  having  been  denied,  Mr.  Baguell  now  appears  and  states  in 
eiibstanoe  that  be  holds  bonds  of  the  defendant;  that  the  foreclosure 
suit  was  instituted  without  any  default  on  the  defendant's  part  in  the 
payment  of  interest  or  otherwise ;  that  a  sale  of  the  road  would  result 
in  a  great  loss  to  Ihe  bondholders ;  and  that  an  application  by  the  de- 
fendant for  leave  to  file  an  answer  has  been  refused;  wherefore  Mr. 
Bagnell  asks  leave  to  appear  and  defend. 
Jeff.  Chandler,  for  Bagnell. 

Eleneiom  Smith  and  Butler,  Stillman  d-  Ilvhhard,  for  complainant. 
Dyer,  Lee  d  Ellis,  for  defendant. 

lUcportcd  tty  Ronj.  ¥.  Kcx,  Es(i.,of  ilie  !:^t  Louis  bar. 
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Tbeat,  J.  This  application  has  been  presented  on  the  hypothecs 
that  the  defendant  corporation  bad  not  appeared,  or  through  defaoU 
had  not  been  allowed  to  appear.  At  the  request  of  the  conrt  it  has 
been  presented  before  the  decision  of  the  application  made  by  the  de- 
fendant corporation  itself,  in  order  that  the  whole  sabject  might  be 
fally  considered  at  the  same  time.  As  intimated  in  the  opinion 
heretofore  given,  individual  stockholders  or  bondholders  who  are  not 
content  with  the  action  had  in  their  behalf  by  their  tmstees  or  others 
charged  with  their  interest,  ehould  take,  with  due  diligenoe,  for  their 
individual  protection,  the  coarse  reqmred  in  such  eases,  beooming  in- 
dividually responsible  for  the  consequences  of  the  litigation.  The 
views  stated  in  Hawea  v.  Oakland^  104  U.  S.  450,  and  the  role  of  the 
snpreme  court  consequent  thereon,  fully  indicate  what  shoald  be 
done  in  idl  such  oases.  There  may  be  Inany  technical  considerations 
why,  at  this  stage  of  the  proceeding,  said  individual  applicant  ahoold 
not  be  permitted  to  appear  and  defend  in  the  form  by  him  presented. 
The  court  wishes,  however,  to  place  its  decision  on  broader  grounds. 
The  defendant  corporation,  of  which  ho  was  a  shareholder,  and  the 
trustee  representing  his  bonded  interests,  have  been  before  the  eonrt 
for  16  months,  assenting  to  and  oansing  its  action.  At  this  time, 
when  the  coart  is  about  finally  to  close  the  whole  case,  there  is  no 
equity,  under  any  allegations  by  him  made  to  justify  his  appearance 
for  and  instead  of  the  railroad  and  trust  corporations,  to  open  and 
prolong  a  litigation  to  the-  apparent  injury  of  all  concerned,  without 
a  tender  on  his  part  to  become  responsible  either  for  what  has  oo* 
cnrred  or  what  from  his  delay  may  hereafter  occur.  The  records 
of  this  court  show  that  the  continnanoe  of  the  receivership  involves 
constant  loss  to  the  bondholders  and  others  as  to  their  dues.  At 
whose  expense,  therefore,  is  said  railroad  to  be  necessarily  operated 
hereafter?  His  position,  therefore,  after  the  long  delay  named,  is  no 
better  than  that  of  the  corporation  itself. 

Application  denied. 


Goldsmith  v.  Oiujiiaiid.' 

{OtmUt  Oimrt,  D,  Oregon.  July  S.  1886.) 

1.  Bmr  TO  Qdibt  Title— i'AitTiBiS. 

Where  a  number  of  petaons  claim  undivided  Intcvuta  m  real  property  ad- 
Toreelr  to  one  In  possession  of  the  Bame,the  latter  may  maintain  a  suit  to  quiet 
lits  ttUe  against  any  or  all  of  each  claims,  and  neltberof  aidd  perstms  oradTorsa 
claimants  Is  a  neoeasaiy  party  to  a  suit  for  that  purpose  agwist  the  other. 

&  Plea  in  Abatbmbnt  fob  Defect  of  Parties  to  a  Bill. 

A  plea  to  a  bill  for  a  defect  of  parties  consists  of  new  matter,  and  is  called  a 
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pnre  jdes,  and  therefore  need  not  be  supported  bjan  answw;  Inrtt  tbA  defend- 
ant admits  the  case  made  by  the  hill,  but  olijects  tbat  for  want  of  parties  the 
plaintiff  cannot  have  the  reliel  to  vhicta  he  may  be  otherwiso  entitled. 

Sait  to  Determine  Adverse  Claim  to  Beal  Property. 
George  H.  WiUiarns  and  George  H.  Durham,  for  plaintiff. 
Seneca  Smithy  per  se.  and  other  defendant. 

Dbady,  J.  Ibis  salt  ie  broagbt  by  the  plaintiff,  a  citizen  of  New 
Tork,  to  have  his  title  to  an  undivided  fiTe-eigbths  of  the  east  half  of 
the  Banforth  Baloh  donation  qnieted,  as  against  the  claim  of  the  de- 
fendants,  citizens  of  Oregon,  of  an  estate  or  interest  therein  adverse 
to  him.  The  case  was  before  this  court  on  demurrer  to  the  bill  on 
February  18,  (22  Fsd.  Bbp.  866.)  and  to  the  amended  bill  on  May 
20,  (23  Fbd.  Bkp.  645.)  It  has  now  been  heard  on  a  plea  in  abate- 
ment to  the  amended  bill  for  a  defect  of  parties  defendant. 

Briefly,  the  plea  sets  forth  that  the  plaintiff  and  each  of  the  de- 
fendants, and  also  Max  Goldsmith,  of  New  York,  and  W.  B.  Walker 
and  Emma  Dickinson  of  Washington  Territory,  own  an  undivided  in- 
terest in  the  premises;  and  that  sach  parties  each  "claim"  to  own  a 
certain  undivided  interest  therein,  stating  the  portion  claimed  by  each ; 
and  that  the  defendants  and  said  Walker  claim  such  interests  under 
certain  deeds  made  after  the  year  1S70,  by  the  four  children  of  Dan- 
forth  and  Mary  Jane  Baleh,  to-wit,  John,  Dan,  Louis,  and  Emma 
Balch,  now  Emma  Dickinson,  whose  interest  in  the  laud,  as  appears 
from  the  amended  bill,  was  sold  at  their  guardian's  sale  prior  to 
that  time,  to-wit,  September  24,  1870,  under  which  sale  the  plaintiff 
claims,  and  said  Emma  Dickinson  nee  Baloh,  as  heir  of  her  parents; 
and  concludes  that  said  Max  Goldsmith,  W.  B.  Walker,  and  Emma 
Dickinson  are  not,  but  ought  to  be,  "made  parties  to  the  said  amended 
bill,"  and  prays  the  judgment  of  the  court,  whether  the  defendants 
shall  be  compelled  to  make  any  other  or  further  ans^ror  thereto.  On 
the  argument  numerous  objections  were  made  to  this  plea*  They 
may  be  conveniently  condensed  as  follows : 

1.  The  point  made  by  the  plea  should  have  been  made  by  demurs 
rer.  This  objection  is  not  well  taken,  because  it  does  not  appear 
from  the  bill  who  owns  two  of  the  three-eighths  of  the  premises  not 
claimed  by  the  plaintiff,  and  therefore  the  point  could  not  have  been 
made  by  demurrer,  that  certain  persons, — for  instance,  Max  Gold- 
smith, Walker,  and  Dickinson, — have  or  claim  an  interest  therein,  and 
should  therefore  be  made  parties  to  the  bill.  The  bill  only  shows  that 
five-eighths  of  the  premises  belong  to  the  plaintiff,  and  one-eighth  to 
Joseph  Teal,  but  aa  there  are  eight-eighths  in  the  whole,  the  necessary 
inference  is  that  there  are  two  other  eighths  owned  by  some  other  per- 
son or  persons ;  but  who  they  are  does  not  appear,  and  tot  angbt  that 
does  appear,  they  may  belong  to  the  defendants. 

3.  The  plea  is  not  supported  by  an  answer.  This  is  a  pnre  plea, 
■  consisting  wholly  of  new  matter.  It  admits  the  case  made  by  the 
bill,  bat  maintains  that  the  plaintiff  cannot  have  relief  in  this  suit  on 
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account  of  defect  of  parties  in  his  bill.  Such  a  plea  never  requires 
an  answer  in  support  of  it.  Story,  Eq.  PI.  §§  QGO,  670.  745;  Ei). 
Kule  32. 

^    In  section  745,  supra.  Story  says: 

"Although  a  phiintiif  may  be  fully  eulitled  to  the  relief  he  pra)-^,  aii«l  the 
defendant  may  have  no  chiiin  to  the  protection  of  the  court  which  ougiit  to 
prevent  its  interference,  yet  the  defendant  may  object  to  the  bill,  if  it  is  deti- 
cient  to  answer  the  purppsea  of  complete  justice.  This  is  usually  for  want 
of  proper  parties,  ajid  i£  the  defect  is  not  apparent  on  the  tace  of  the  bill,  the 
defendant  may  plead  the  matter  necessary  to  show  it." 

3.  The  plea  does  not  negative  the  allegations  of  the  bill.  Bnt  be- 
ing a  pure  plea — one  which  admits  the  allegationa  of  the  bill — it  need 
not  and  ought  not  to  negative  them  aUo. 

4.  The  plea  is  doable  and  offers  no  issue.  A  plea  may  consist  of 
many  particulars,  but  if  they  all  conduce  to  a  single  point  or  conclu- 
sion, it  is  not  open  to  the  objection  of  duplicity.  This  plea  under- 
takes to  show  that  Walker  and  Dickinson  claim  undivided  interests 
in  this  property  under  the  same  title  that  the  defendants  do,  to-wit, 
the  title  of  the  four  minor  children  of  Danforth  and  Mary  Jane  Balch, 
subsequent  to  and  notwithstanding  the  alleged  sale  by  their  guardian, 
and  therefore  tbey  ought  to  be  made  parties  to  the  bill. 

This  suit  is  brought  against  the  defendants  because  they  claim  an 
interest  in  the  premises  adverse  to  the  plaintiff,  and,  so  far  as  Walker 
and  Dickinson  are  concerned,  the  plea  merely  alleges  that  they  also 
claim  an  interest  therein,  under  the  same  title  with  the  defendants. 
All  the  matters  in  the  plea  tend  to  this  conclusion  or  point,  and  if 
the  plaintiff  wants  to  put  the  same  in  issue,  he  can  deny  the  allega- 
tion that  these  persons  make  any  such  claim,  and  if  the  issue  is  found 
in  his  favor,  that  disposes  of  it.  However,  it  is  not  apparent  on 
what  ground  M^t  Goldsmith  is  named  in  this  plea,  as  there  is  no 
pretense  that  he  is  in  the  same  boat  with  the  defendants,  or  claims 
an  interest  in  the  premises  adversely  to  the  plaintiff.  This  was  prac- 
tically admitted  by  counsel  for  the  defendants  on  the  argument,  and 
if  necessary  his  name  naay  be  stricken  from  the  plea. 

5.  Max  Goldsmith,  Walker,  and  Dickinson  are  not  necessary  par- 
ties, and  being  non-residents  of  the  district  cannot  be  made  parties 
without  depriving  the  court  of  jurisdiction. 

Under  section  8  of  the  judiciary  act  of  1875  (17  St.  472)  Max  Gold- 
smith might  be  made  a  party  to  this  suit  by  order  of  the  court,  al- 
though he  is  a  citizen  of  New  York;  but  although  said  section  is 
general  in  its  terms,  and  provides  that  any  person  who  is  not  found 
in  the  district  where  a  su^t  is  brought  to  remove  a  cloud  npon  the 
title  of  real  property,  may  be  served  wherever  he  may  be  found,  by 
order  of  the  court,  yet  it  must  be  construed  as  not  including  a  per- 
son resident  in  a  territory,  because  the  jnrisdietion  of  the  United 
States  courts,  wherothe  same  depends  on  the  citizenship  of  the  par- 
ties, does  not  extend  to  a  case  between  a  citizen  of  a  stete  and  ter- 
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ritory.  Watson  T.  Brooks,  8  Sawy.  320.  It  follows  that  if  Walker 
Dickinson  are  indispensable  parties,  this  plea  mast  be  allowed 
ami  the  soit  dismissed,  for  tbey  cannot  become  parties  without  oust- 
ing the  jurisdiction  of  the  court. 

The  rule  on  the  subject  of  parties  to  a  suit  in  equity  cannot  be  bet- 
ter stated  than  by  Mr.  Jnatioe  Biudlet,  in  IViUiamt  t.  Bankliead,  19 
AVall.  571.    He  says: 

"The  general  rule  as  to  parties  in  chancery  is  that  all  ought  to  be  made 
parties  who  are  interested  in  the  controversy,  in  order  that,  tliere  may  be  an 
end  of  litigation.  But  there  are  fiiialilications  of  tliia  rule  arising  out  of  pub- 
lic policy  and  tbe  necessities  of  jwii-ticular  cases.  The  true  diHtlnction  ai)- 
pears  to  be  as  follows:  First.  When  a  person  will  be  directly  affected  by  a 
decree,  he  is  an  Indispenrable  party,  unless  the  parties  are  too  numerous  to 
be  brought  before  t^e  court,  when  the  case  is  subject  to  a  special  rule.  Sec- 
ondly.  Where  a  person  is  interested  in  tlie  controversy,  but  will  not  be  di- 
rectly affected  by  a  decree  made  in  his  absence,  lie  is  not  an  indispensable 
party,  but  he  should  be  made  a  party  if  possible,  and  the  court  will  not  pro- 
ceed to  a  decree  without  him.  if  he  can  be  reached.  Thirdly.  Where  he  is 
not  interested  in  the  controversy  between  the  immediate  litigants,  but  has 
an  interest  in  the  subject-matter,  which  may  be  conveniently  settled  in  the 
suit,  and  thereby  prevent  further  litigation,  he  may  be  a  party  or  not,  at  the 
option  of  the  complainant." 

And  see  Barney  y.  BaltiTnore.,  6  Wall.  284;  Rihon  v.  linilroad  Cos. 
16  Wall.  450;  Mallow  v.  Hinde,  12  Wheat,  197;  and  Elmendorf  y. 
Taylor,  10  Wheat.  167,  to  the  same  effect. 

The  act  of  February  28, 1839,  (section  737,  Bev.  St.,)  which  gives 
the  United  States  coarts  tbe  right  to  proceed  in  a  cause,  and  give 
judgment  between  tbe  parties  properly  before  it,  in  the  absence  of 
one  or  more  defendants,  not  inhabitants  of  or  found  within  the  dis- 
triot,  has  been  construed  in  harmony  with  the  rule  as  here  laid  down ; 
BO  that,  even  under  this  statute,  the  court  will  aot  and  cannot  bear 
and  decide  a  case  in  the  absence  of  an  indispensable  party,  or  one  to 
be  directly  affected  by  its  judgment.  Barney  v.  Baltimore,  6  Wall. 
285. 

Counsel  for  the  defendants  maintain  that  unless  a  complete  deter-  ■ 
mination  of  the  controversy  can  be  had  without  the  presence  of  Walker 
and  Dickinson,  they  must  be  brought  in;  and  in  support  of  this 
f>osition  he  cites  and  relies  on  Pom.  Rem.  §§  369,  371,  418,  419. 
But  it  must  be  remembered  that  the  writer  is  speaking  of  thfe  rule  un- 
der the  Code,  (N.  Y.  Code,  §  122 ;  Or.  Code,  §  40,)  which  peremp- 
torily provides  that  "when  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  the  presence  of  other  parties  (than  those 
before  it)  the  court  shall  order  them  to  be  brought  in."  Under  this 
rule,  not  only  indispensable  parties  must  be  brought  before  the  court, 
but  also  all  those  in  the  second  and  third  of  Mr.  Justice  Bbadlky's 
categories;  in  short,  all  those  who  have  an  interest  in  the  controversy 
or  the  Bubjeot-matter. 

This  rule,  which,  by  the  way,  Poraeroy  says  "is  to  a  great  extent  a. 
dead  letter,"  (Pom.  Bem.  422,)  might  be  enforced  in  the  state  tribu- 
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nals,  where  absent  parties  may  be  brotii^bt  before  tbe  court  hj  tbe 
publication  of  a  Bummons ;  but  in  tbe  United  States  courts,  where  this 
practice  does  not  prevail  except  in  a  few  instances,  its  application 
would  deprive  them  of  their  jurisdiction  in  a  great  many  cases. 

In  Field  t.  Loumsd.tUe,  1  Beady,  393,  this  court  held  that  a  suit 
brought  to  quiet  title  against  a  number  of  persons  who  claimed,  as 
tenants  in  common,  an  interest  in  certain  premises  adversely  to  the 
plaintiff,  that  the  interest  of  each  one  of  the  defendants  was  separate 
and  distinct  from  the  others,  and  therefore  there  could  be  a  final  de- 
termination of  tbe  controversy,  so  far  as  it  concerned  either  of  them, 
without  the  presence  of  the  other  defendants,  as  parties  in  the  caase, 
and  therefore  that  one  of  said  defendants  who  bad  the  requisite  cit- 
izenship, might,  as  to  herself,  remove  the  cause  from  the  state  court 
under  the  act  of  July  27,  1866,  (14  Bt.  306.)  This  case  is  exactly 
in  point.  Admitting  that  the  defendants  and  Walker  and  Dickinson 
claim  each  an  interest  in  this  property  adverse  to  the  plaintiff*  as  aet 
forth  in  the  plea,  they  must  claim  as  tenants  in  common,  and  there- 
fore the  claim  of  each  is  separable  and  distinct  from  the  other,  al- 
though it  may  arise  in  tbe  same  way  and  be  established  by  the  same 
proof.  .  The  case  falls  within  the  third  of  Mr.  Justice  Bbadlet's  cate- 
gories. Walker  and  Dickinson  have  an  interest  in  the  sabjeot-mat- 
ter,  and  their  claim  being  of  the  same  nature  as  the  defencbinta,  and 
growing  out  of  the  same  circumstances,  they  might  be  joined  in  this 
suit,  at  the  option  of  the  plaintiff,  as  a  matter  of  convenience  to  him; 
and  even  if  it  fell  ^thin  tbe  second  category  the  plea  would  be  insuf- 
ficient, under  tbe  oircnmstances,  for  Walker  and  Dickinson  cumot  be 
brought  within  tbe  jurisdiction  of  the  court. 

This  suit  is  merely  the  converse  of  the  legal  action  to  recover  pos- 
session of  real  property.  If  tbe  plaintiff  was  out  of  possession,  and 
the  defendants  and  Walker  and  Dickinson  were  in  possession,  claiming 
to  own  tbe  land  as  tenants  in  common,  even  under  tbe  same  title,  the 
plaintiff  could  bring  an  action  againsl  either  or  all  of  them  to  recover 
the  possession.  And  being  in  possession,  and  menaced  by  the  ad- 
verse claims  of  these  parties,  he  may  maintain  this  suit  to  quiet  bis 
title  against  any  or  all  of  them  who  are  or  may  be  brought  within  the 
jurisdiction  of  the  court,  as  he  may  think  convenient.  And  the  fact 
that  the  determination  of  the  controversy  in  this  suit  will  not  settle 
any  controversy  the  plaintiff  may  have  with  Walker  and  Dickinson, 
touching  any  claim  they  may  make  to  tbe  property,  is  not  a  matter 
which  concerns  these  defendants.  It  will  not  inconvenience  or  preju-' 
dice  them  if  the  plaintiff  chooses  or  is  compelled  to  try  thia  question 
over  &gain  in  some  other  forum  with  those  parties,  with  even  a  dif* 
ferent  result.  Each  of  the  parties  now  before  the  court  has  an  oppor- 
tunity to  allege  and  prove  whatever  interest  he  may  have  in  the  prem- 
ises, and  the  judgment  of  the  court  will  be  a  final  determination,  as  be- 
tween them,  of  the  controversy.  Nor  is  there  any  danger  that  by  this 
means  the  several  interests  claimed  by  the  various  parties  named  in 
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the  plea  may  become  confounded  and  lose  their  identity,  as  suggeatect 
by  counsel  for  the  defendants.  The  interests  of  tenants  in  common, 
though  several  and  distinet  in  the  abstract,  are  possessed  in  common; 
and  tberefore,  as  Blackstone  says,  (2  Book,  191,)  "they  all  occopy  pro- 
zaiscQously,"  "because  none  kuoweth  his  own  severally."  None  of 
these  parties  can  be  said  to  own  or  claim  any  particular  eighth  or 
fraction  thereof  of  these  premises,  bat  simply  an  eighth  or  fraction 
thereof,  which  can  only  be  located  and  identified  by  partition. 
The  plea  is  insufficient,  and  is  therefore  overruled. 


QiUNTna  V.  UoTUAL  Bbkbrt  Lin  Ins.  Go.   (Two  Case  .) 


Is  IiDB  InBURAVOS— DkATH  of  IlTBUBED  BT  HI8  OWK  HAKD. 

A  poller  of  life  insurance  prorided  that  in  case  the  ioBured  should  die  hj  his 
own  band  the  policy  should  be  void,  except  that  in  cose  he  should  die  by  his 
own.  hand  irhilo  Insane,  the  amount  to  be  paid  by  the  company  should  be  the 
sum  of  the  premiums  actually  paid  thereon,  with  interest.  Hdd,  that  it  was 
competent  for  the  company  thus  to  contract,  and  thus  to  limit  the  extent  of  Its 
liability  upon  the  happening  of  the  contingency  named.  Beld,  alto,  that  there 
was  DO  repugnancy  between  the  different  clauses  in  the  policy  declaratory  of 
liability,  aod  it  appearing  tliat  the  insured  conunittod  suicide  wheniuMUie,  the 
company  was  only  liable  for  the  amount  of  the  premiums  paid  by  the  Insured, 
irith  interest. 

Sl  Samr—Insanitt— Election  to  Rkptod  PsBtnuHa,  or  Pat  Sow  Insured. 

It  was  stipulated  in  a  certain  other  policy  of  life  insurance  that  in  case  the 
insured  should  die  by  his  own  hand  the  policy  should  be  void  ;  but  if  the  in- 
sured, at  the  time  of  taking  his  life  was  insane/the  company  would  pay  the  sum 
insured,  or  refund  the  premiums  actually  received,  with  interest,  according  to  its 
judgment  of  the  equities  of  the  ca.se;  which  option  was  declared  to  be  dis- 
tinctly reserved  by  the  company,  and  made  part  of  the  contract.  Heldt  that  it 
was  competent  for  parties  so  to  contract,  and  that  the  stipulation  was  valid, 
Hdd,  alio,  that  the  right  of  the  company  to  exercise  the  option  reserved  in  ihe 
policy,  could  not  be  waived  until  it  should  be  shown  that  the  insured,  at  th^ 
time  of  taking  his  life,  was  insane,  and  that  the  company  was  not  required  to 
elect  which  sum  it  would  pay  within  the  time  named  m  the  policy  for  payment, 
—which  was  60  days  after  notice  and  proof  of  death, — regardleaa  of  the  actual 
time,  when  it  was  shown  that  the  insured  was  insane  when  Iw  committod  the 
act  of  self-destruction. 

8.  Bahb— Notice  of  EriSCTioir. 

Conceding  that  U  was  the  duty  of  the  company  lo  give  the  plaintiff  notice  of 
its  election  within  a  reasonable  time  after  notice  and  proof  of  his  death,  heid, 
that  notice  of  such  election,  given  within  little  more  than  three  months  after 
notice  and  proof  of  death,  and  before  suit  commenced,  was  sufficient ;  that  the 
option  reserved  was  duly  exercised,  and  that  the  compauy  was  Uable  only  'or 
the  amount  of  the  premiums  paid  on  the  policy,  with  iutereet. 


On  the  tenth  day  of  September,  1881,  the  defendant  insurance 
company  issued  its  policy  of  insurance,  No.  105,844,  by  which  it  in- 
Btired  the  life  of  Peter  Salentine  in  the  sum  of  $3,000,  thereby  agree- 
ing to  pay  that  sum  to  the  plaintiff,  the  wife  of  the  insured,  within  90 
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days  after  due  notice  and  satisfactory  proof  of  the  death  of  the  said 
Peter  Salentine.  The  policy  contained,  among  other  things,  this 
provision : 

"Provided  always,  and  It  is  hereby  declared  to  be  the  true  intent  and  mean- 
ing of  tliis  policy,  and  the  same  is  accepted  by  the  assared  upon  these  ex- 
pressed conditions,  namely.  *  *  *  in  case  the  insured  shall  die  by  his 
own  hand  •  •  *  '  this  policy  shall  be  void,  null,  and  of  no  effect;  except 
that  in  case  he  shall  die  by  his  own  hand  while  insane,  the  amount  to  be  paid 
liy  the  company  on  this  policy  sball  be  the  am<(unt  of  the  premiums  actually 
I-aid  thereon,  with  interest." 

On  the  twentieth  day  of  September,  1883,  the  defendant  company 
issued  its  certain  other  policy  of  insurance,  No.  115,218,  by  which  it 
insured  the  life  of  the  said  Peter  Salentine  in  the  further  snm  of 
$3,000,  and  thereby  promised  and  agreed  to  pay  said* sum  to  the 
plaintiff,  Katherine  Salentine,  within  GO  days  after  notice  and  proof 
of  the  death  of  the  insured.  This  policy  contained  the  following  pro- 
vision : 

"TliHt  if  the  insured  sliall  die  by  his  own  hand  *  •  *  this  policy  shall 
be  void.  If,  however,  it  shall  he  shown  that  the  insured,  at  the  time  of  tak- 
ing his  life,  was  insane,  the  company  will  pay  the  sum  Insured,  or  refund 
tlie  premiums  actually  received,  with  interest  thereon,  according  to  its  judg- 
ment of  the  equities  of  tlie  case.  Tliis  option  is  distinctly  reserved  by  the 
company,  and  is  made  a  part  of  this  contract." 

These  were  suits  upon  the  two  policies  of  insurance  mentioned,  and 
the  plaintiff  sought  to  recover  the  full  amount  of  the  policies,  with 
interest.  As  a  defense  to  the  suit  founded  on  policy  No.  105,344, 
the  defendant  alleged  in  its  answer — 

"That  the  insured  died  by  his  own  hand;  that  he  purposely,  willfully,  and 
knowingly  toolc  his  own  life;  that  the  defendant  is  informai  and  believes 
that  it  is  claimed  on  the  part  of  the  said  plaintiff  that  said  Feter  Salentine  at 
the  time  he  took  his  life  wtis  insane.  Whether  or  not  said  insured  then  was 
insane,  this  defendant  has  no  knowledge  nor  information  sufficient  tu  form  a 
l)elief,  but  insists  that  if  so,  said  plaintiff  is  entitled  to  recover  only  the  pre- 
miums actually  paid  on  account  of  said  policy,  with  interest,  and  says  that  it 
is  and  always  has  been  rettdy  and  willing,  and  has  offered,  prior  to  the  com- 
mencement of  this  action,  to  repay  such  premiums  and  interest  to  tlie  plain- 
tiff." 

In  its  answer  to  the  plaintiff's  complaint  in  the  suit  fotinded  on 
policy  No.  115,218,  the  defendant  made  substantially  the  same  alle- 
gations as  those  contained  in  its  ansWer  before  referred  to,  but  al- 
le^^ed  further — 

"That  the  plaintiff,  prior  to  the  commencement  of  this  action,  through  her 
agent  and  attorney,  made  a  claim  tliat  said  Peter  8alf>ntine  was  insane  when 
lie  took  his  life,  and  that  this  defendant  thereupon,  in  accordance  with  the 
terms  of  said  policy,  elected,  according  to  its  judgment  of  the  equities  of  the 
t';is(!,  to  ippiiy  to  tlie  phiintiff  the  sum  insuretl,  with  interest  thereon,  and 
notiliPil  said  plaintiff  thereof,  and  offered  to  pay  the  same  to  the  plaintiff,  but 
that  the  plaintiff  refusetl  to  accept  the  snme.  And  this  company  does  now 
elect,  and  ia  ready  and  willing  to  repiiy  to  plaintiff  the  pi-emium  actually  re- 
ceived, with  interest  tiiei-eun." 
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The  two  cases  were  oonsolidated  and  tried  together;  and  it  was 
fitipalated  at  the  trial  that  the  jury  might  make  ito  special  finding  of 
facts  in  the  form  of  a  speciij  verdict,  the  court  reserving  its  raBng 

upon  the  qnestions  of  law  involved,  with  the  understanding  that,  upon 
the  determination  of  these  qnestions,  a  general  verdict  might  be  en- 
tered in  accordance  with  the  legal  conclusions  reached  by  the  court 
upon  the  facts  so  found  by  the  jury.  By  the  verdict  of  the  jury  the 
following  facts  were  foand :  That  the  policies  of  insurance  were  re- 
spectively issued  as  alleged;  that  Peter  Salentine  took  his  own  life 
on  the  sixth  day  of  January,  1884;  that  he  was  at  the  time  insane; 
that  he  was  not  morally  responsible  for  the  act,  bat  understood  and 
knew  the  physical  consequences  of  the  act;  that  notice  and  proof  of 
death  were  duly  given  and  furnished  to  the  defendant  within  the  time 
required  by  the  policies;  that  the  amount  of  the  premiums  paid  by 
the  deceased  on  policy  No.  105,844,  was  $272.80,  which  included  in- 
terest thereon  to  January  C,  1884;  that  the  amount  of  the  premiums 
paid  on  policy  No.  116,218,  including  interest  to  the  date  last  named, 
was  $59.51 ;  that  all  premiums  on  both  policies  had  been  paid  at  the 
time  of  the  death  of  the  insured,  and  that  before  the  commencemeiit 
of  these  suits,  and  on  the  fifth  day  of  May,  1884,  the  defendant  noti- 
fied the  plaintiff  that  it  would  only  refund  the  premiums  received  by  it 
from  the  deceased  on  policy  No.  115,218.  The  jury  further  found  that 
the  defendant  on  the  fourteenth  day  of  March,  1 884,  notified  its  local 
agent  at  Milwaukee  that  it  had  concluded  to  repay  the  premiums  paid, 
with  interest,  on  the  policies  in  suit,  by  letter  of  that  date.  -Upon 
tbis  finding  of  facts  by  the  jury,  and  upon  the  construction  of  the 
policies  contended  for  by  the  plaintiff,  it  was  insisted  by  her  counsel 
that  she  was  entitled  to  recover  the  sum  of  $2,000  on  policy  No. 
105,844  and  the  sum  of  $3,000  on  policy  No.  115,218.  This  con- 
tention was  opposed  by  the  claim  of  the  defendant  company  that  it 
was  only  liable  upon  either  policy  for  the  amount  of  the  premiums 
paid  thereon  by  the  insured  in  his  life-time,  with  interest. 

E.  P.  Smith,  D.  O.  Rogers,  and  ^V.  Pereles  de  Sons,  for  plaintiff. 

Jenkins,  Winkler  d:  Smith,  for  defendant. 

Dtkr,  J.  That  the  plaintiff  is  not  entitled  to  recover  upon  policy 
No.  105,844  more  than  the  amount  of  the  premiums  actually  paid 
by  the  insured  thereon,  with  interest,  seems  very  clear.  The  rule  of 
construction  applicable  to  the  policy  is  elementary ;  namely,  that  effect 
must  be  given  to  every  part  of  the  contract.  The  plaintiff's  oouten- 
tioir  would  reject  the  clause  limiting  the  extent  of  liability  in  case  of 
suicide  while  insane,  as  repugnant  to  previous  clauses  in  the  policy. 
But  there  is  in  fact  no  repugnancy  or  inconsistency  between  the  dif- 
ferent provisions  of  the  contract  in  relation  to  liability.  The  contract 
provides  that  in  case  the  insured  shall  die  by  his  own  hand  the  policy 
shall  be  void.  By  repeated  adjudications  of  the  courts,  it  has  become 
settled  law  that  the  legal  effect  of  this  clause,  standing  alone,  is  that 
death  by  his  own  hand,  when  the  insured  was  insane,  would  not  relieve 
v.24F,no.4 — 11 
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the  company  from  liability,  bat  that  the  commiasioQ  of  the  act  of 
suicide  when  sane,  would  defeat  a  recovery  on  the  poHoy.  But  in  di- 
rect connection  with  this  clause  stands  another,  in  the  form  of  an  ex- 
ception or  proviso,  which  declares  a  qualified. liability  of  the  company 
in  ease  the  insured  should  die  by  his  owa  hand  when  insane.  It  was 
entirely  competent  for  the  company  thus  to  contract,  and  to  declare 
that  in  case  of  suicide  when  insane  the  company  would  he  liable  only 
for  the  amount  of  the  premiums  paid  on  the  policy,  with  interest ;  and 
the  policy  was  accepted  by  the  insured  presumably  with  knowledge 
on  bis  part  that  in  a  certain  oontingenoy  the  liability  M  the  company 
was  thus  limited.  It  is  competent  for  an  insurance  company  to  stip- 
olate  against  intentional  self-destruction,  whether  it  be  the  voluntary 
act  of  an  accountable  moral  agent  or  not.  Bigelow  v.  Berkshire  Life 
Ins.  Co.  93  U.  S.  284.  In  thck  opinion  of  the  court  in  that  case,  Mr. 
Justice  Davis  said: 

'*The  insurers  in  this  case  have  •  «  *  sought  to  avoid  altogether  this 
class  of  risks,"  (meaning  rialis  in  case  of  saioide,  sane  or  insane.)  "If  they 
have  succeeded  in  doing  so,  it  is  our  duty  to  give  effect  to  the  contract  as 
nether  the  policy  of  the  taw  nor  sound  morals  forbid  them  to  make  it.  If 
they  are  at  libei-ty  to  stipulate  against  ha&irdous  occupations,  unhealthy 
climates,  or  death  by  the  hands  of  the  law,  or  In  consequence  of  injuries  n- 
oeived  when  intokioated,  surely  it  is  competent  for  them  to  stipulate  against 
Intentional  self-destruction,  whether  it  be  the  voluntary  act  of  an  account- 
able moral  agent  or  not.  It  is  not  perceived  why  they  cannot  limit  their  liar 
bility  it  the  assured  is  in  proper  language  told  of  the  extent  of  the  limitation, 
and  it  is  not  against  public  policy. " 

if,  therefore,  it  is  competent  for  the  insurer  to  stipulate  against 
self -destruction,  whether  the  act  be  committed  when  the  insured  is 
sane  or  insane,  it  is  not  perceived  why  it  is  not  equally  competent 
for  the  insurer,  in  the  policy  it  issues,  to  limit  the  extent  of  its  liabil- 
ity in  case  of  suicide  when  insane.  Nor  is  such  limitation  in  any 
true  sense  repugnant  to  previous  general  declarations  of  liability,  es- 
pecially where  all  the  provisions  stand  in  oonneotion  with  each  other, 
and,  therefore,  under  well-settled  rules  of  construction,  must  be  so 
con'strued  as  to  enforce  the  intention  of  the  parties  unambignously 
expressed.  But  upon  the  theory  of  repugnancy  between  the  different 
provisions  of  the  policy  in  relaticm  to  liability,  counsel  for  the  plain- 
tiff invokes  the  rule  as  to  repugnant  clauses  sometimes  applied  to 
conveyances  of  real  estate,  or  other  instruments  under  seal,  namely, 
that  a  grant  in  general  cannot  be  restrained  by  subsequent  clauses 
limiting  the  extent  of  the  grant;  or,  as  the  maxim  is  stated  in  4 
Greenl.  Cruise,  177 :  "Where  there  are  conflicting  declarations  of  the 
nee  in  the  same  instrument,  the  first  shall  prevtol,  the  maxim  being 
the  first  deed  and  the  last  will."  And  Barney  v.  M^er,  18  Iowa, 
466 ;  Drew  v.  Drew,  28  N.  H.  489 ;  Thornhill  v.  HaU,  2  Clark  &  F.  22 ; 
Green  Bay  dc  M.  Canal  Co.  v.  Hewett,  55  Wis.  96,  104;  S.  C.  12  N. 
W.  Bep.  382, — are  cited  as  authorities  in  support  of  the  proposi- 
tion that  the  limitation  of  liability  expressed  in  the  exception  in  this 
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policy  is  to  be  rejected  as  repugnant  to  other  preceding  clauses.  But 
all  that  was  held  in  Barney  v.  ^iUer  was  that,  where  a  deed  of  con- 
veyanoe  oontaina  a  general  description  of  the  property  Bought  to  bo 
conveyed  which  is  deEnite  and  certain  within  itself,  and  is  followed 
also  by  a  particular  description,  the  latter  will  not  restrict  the  grant 
made  by  the  former.  And  the  ooort  are  careful  to  say  that  "this 
is  a  rule  of  oonatruotion,  and  is,  of  course,  Hmited  to  the  cases  which 
are  within  it.  Where  the  gmeral  description  is  indefinite  and  un- 
certain, and  reference  to  the  t)artioular  description  must  be  bad  in 
order  to  ascertain  with  certainty  the  subject  of  the  grant,  in  such 
cases,  the  rule  does  not  apply.  But  then  the  whole  language  will  be 
taken  together,  and  though  it  may  be  ambiguous,  or  even  contradio- 
tory>  if,  upon  the  whole  instrument,  there  is  sufficient  to  manifest  the 
intention  of  the  parties,  with  reasonable  certainty,  that  will  suffice. " 

The  same  rule  was  applied  in  Drew  v.  Drew;  bat  in  that  case  the 
court  say : 

"  The  whole  language  of  the  deed  is  to  be  consiclered  together,  and  effect  Is 
to  be  given,  if  it  may  be,  ta  every  part.  It  is  well  said  by  Fiielfs,  J.,  in 
tffibbard  v.  Burlburt,]  10  Vt.  178:  'It  is  a  well-settled  rule  that  the  whole 
instrument  must  be  taken  together.  Each  clause  is  to  be  regarded  as  quali- 
fied by  others  having  reference  to  the  same  subject,  and  the  intent  is  to  be 
gathered  from  the  wtiole.  If.  then,  by  any  rational  construction  the  several 
parts  can  be  made  to  harmonize  and  to  consist  with  the  obvious  general  intent 
of  the  maker,  there  can  be  no  good  reason  for  rejecting  any  part,  or  denying 
it  its  legitimate  effect.'  No  word  or  clause  or  sentence  is  to  be  rejected  or 
overloolied,  if  a  reasonable  and  consistent  constroction  can  be  given  to  it.  In 
former  times  something  has  been  made  to  depend  upon  the  order  of  sentences 
or  the  part  of  the  instrument  where  qualifying  or  restrictive  words  were 
found ;  but  the  general  rule  is  now  settled  that  their  natural  effect  and  weight 
is  to  be  given  to  every  part  of  the  language  used,  in  whatever  part  of  the  in- 
strumentit  is  found." 

In  ThorakiU  v.  Hall  it  was  stated  as  a  rule  of  the  courts  in  constru- 
ing written  instruments,  that  when  an  interest  is  given,  or  an  estate 
conveyed,  in  one  clause  of  the  iustrument,  in  clear  and  decisive  terms, 
such  interest  or  estate  cannot  be  taken  away  or  out  down  by  raising  a 
doubt  upon  the  extent  and  meaning  and  application  of  a  snbsequent 
clause,  nor  by  inference  therefrom,  nor  by  any  subsequent  words  that 
are  not  aa  clear  and  decisive  as  the  words  of  the  clause  giving  that  in- 
terest or  estate. 

In  Green  Bay  d  M,  Canal  Co.  v,  Heweft,  supra;  there  was  a  deed 
which  declared  in  the  granting  clause  that  the  grantor  i^leased,  quit- 
claimed, and  conveyed  all  his  claim,  right,  title,  and  interest,  of  every 
name  and  nature,  legal  and  equitable,  in  and  to  the  land.  Independ- 
ent of  this  clause,  and  not  standing  in  connection  with  it,  was  another, 
which  declared  that  the  interest  and  title  intended  to  be  conveyed  was 
only  that  acquired  by  the  grantor  by  virtue  of  a  certain  other  deed  pre- 
viously executed  to  him.  And  it  was  held  that  the  two  clauses  were  in- 
consistent, and  that  the  granting  clause  must  prevail.  Here  there  were 
two  clearly  conflicting  clauses.  As  the  court  says  in  its  opinion  :■  "Two 
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confiicting  intentions  were  clearly  expressed,  one  just  as  clearly  and 
emphatically  as  the  other,  and  the  old  rule  was  applied,  that  the  former 
clause  should  stand  and  the  latter  be  rejected."  But  the  oonrt  was 
careful  to  observe  further  that  this  was  to  some  extent  an  arbitrary 
rule  of  construction,  and  because  arbitrary,  should  not  be  resorted  to 
except  in  cases  of  absolute  necessity.  "If,  from  the  whole  instrument, 
the  true  intent  of  the  parties  can  be  gathered,  that  intention  should 
prevail."  See,  also,  an  instructive  note  on  the  subject  in  4  Greenl. 
Cruise,  174. 

As  before  remarked,  no  repugnancy  in  the  provisions  of  this  policy 
with  reference  to  liability  is  perceived ;  and  applying  to  the  case  well- 
recognized  rules  of  construction,  none  of  the  cases  referred  to  sustain 
such  a  determination  of  the  rights  of  the  parties  under  this  policy  as 
is  contended  for  by  counsel  for  the  plaibtiff.  i  Indeed,  the  distinction 
between  the  case  in  hand  and  those  cases  seems  so  plain,  and  the 
rule  of  construction  to  be  applied  so  clear,  as  to  forbid  serious  dis- 
cussion of  the  question ;  and  the  court  is  of  the  opinion  that  by  virtue 
of  the  clauses  in  the  policy  relating  to  liability  of  the  company,  the 
jury  having  found  that  the  insured  died  by  his  own  hand  when  in- 
sane, the  recovery  of  the  plaintiff  npon  the  policy  in  question,  must 
be  limited  to  the  amount  of  the  premiums  paid  by  the  insured  on 
the  policy,  amounting  to  $272.80,  with  interest  at  7  per  cent,  from 
January  6,  1884. 

The  observations  made  and  conclusions  announced  in  relation  to 
the  validity  of  the  clause  in  policy  No.  105,844,  limiting  the  extent 
of  liability  of  the  company  in  case  of  self-destruction  by  the  insured 
when  insane,  and  concerning  repugnancy  between  that  clause  and 
others  which  precede  it,  apply  with  equal  force  to  policy  No.  115,- 
218,  and  nothing  need  be  added  upon  that  branch  of  the  case.  But 
as  to  the  last-mentioned  policy, — the  provisions  df  which  are  some- 
what different  from  those  contained  in  the  other  policy, — it  is  further 
contended  by  the  plaintiff  that  the  option  reserved  by  the  company 
to  pay  the  sum  insured,  or  to  refund  the  premiums  received,  was  lost 
or  waived  by  the  alleged  neglect  of  the  company  to  give  notice  to  the 
beneficiary  of  its  election,  within  the  period  contemplated  by  the 
policy,  or  required  by  law;  and,  therefore,  that  it  is  now  liable  for 
the  full  amount  of  the  insurance  named  in  the  policy.  The  clause 
here  in  question,  as  we  have  seen,  provides  that  "it  it  shall  be  shown 
that  the  insured,  at  the  time  of  taking  bis  life,  was  insane,  the  com- 
pany will  pay  the  sum  insured,  or  refund  the  premiums  actually  re- 
ceived, with  interest  thereon,  according  to  its  judgment  of  the  equi- 
ties of  the  case.  This  option  is  distinctly  reserved  by  the  company, 
and  is  made  a  part  of  this  contract." 

To  the  point  made  in  the  brief  of  plaintiff's  counsel,  that  the  com- 
pany could  not  thus  make  itself  the  arbiter  or  judge  of  the  amojnt  it 
would  pay,  it  need  only  be  replied  tbat  nothing  in  that  respect  is  per- 
ceived in  this  provision  which  is  not  the  legitimate  subject-matter  of 


Dgi  ized  by  Google 


SALENTINE  V.  MUTUAL  BENEFIT  LIFE  IKS.  GO. 


1G3 


contract  between  the  parties,  or  contrary  to  pablic  policy.  It  is  not 
like  the  case  of  a  policy  which  provides  that  the  whole  matter  in  con- 
troversy, including  even  all  right  of  recovery,  shall  be  submitted  to 
arbitration,  which  shall  be  final  and  conclusive.  The  provision  in 
question  does  not  attempt  to  deprive  the  party  of  his  right  to  invoke 
the  authority  of  a  conrt  of  competent  jurisdiction  upon  points  of  dif- 
ference arising  under  the  contract.  Liability  to  pay  some  amount 
is  admitted,  and  the  effect  of  the  whole  clause  is  simply  to  reserve  to 
the  insurer  an  option  either  to  pay  the  sum  insured,  or  the  premiums 
received,  with  interest,  upon  the  happening  of  a  certain  event.  One 
or  the  other  the  insnrar  mutt  pay,  as  the  fact  may  be  ultimately  de- 
termined with  reference  to  sanity  or  insanity.  That  this  option  must 
be  seasonably  declared  by  the  company  to  the  beneficiary  may,  for  the 
purposes  of  this  case,  be  taken  as  a  proposition  not  open  to  dispute. 
When  the  right  to  exercise  the  option  most  be  regarded,  as  waived  or 
lost  by  delay  in  giving  notice  to  pay  one  sum  or  the  other,  is  the  real 
point  in  the  present  contention.  The  death  in  this  case  occurred 
January  6,  1884.  Notice  and  proof  of  death  were  duly  given.  The 
undisputed  evidence  shows  that  the  proofs  were  received  by  the  com- 
pany, January  12th.  The  policy  provides  that  the  company  will  make 
payment  within  60  days  after  due  notice  and  proof  of  death,  which 
time  expired  March  28th.  It  is  urged  by  counsel  for  the'  plaintiff 
that,  to  avail  itself  of  the  right  to  refund  the  premiums  received,  with 
interest,  the  company  should  have  given  notice  of  its  election  so  to  do 
within  the  time,  after  notice  and  proof  of  death,  thus  fixed  in  the  pol- 
icy, for  payment ;  and  that,  by  failing  so  to  do,  it  now  has  no  right  to 
exercise  the  option  reserved  in  the  policy.  But  this  view  of  the  con- 
tract cannot,  I  think,  be  maintained,  for  it  seems  clear  from  the  pro- 
vision of  the  policy  which  has  been  previously  quoted,  that  the  right 
of  the  company  to  exercise  the  option  could  not  be  waived  or  lost  un- 
til it  ehould'  be  shown  that  the  insured,  at  the  time  of  taking  his  life, 
was  insane.  And  this  might  not  be  shown  in  the  proofs  of  death, 
and  perhaps  not  nntil  insanity  should  be  established  in  due  course  of 
judicial  investigation.  The  company  could  not  be  required  to  exer- 
cise the  option  until  it  was  shown  that  the  death  was  one  that  called 
for  its  exercise.  Conceding  that  prompt  action  was  required  on  the 
pari  of  the  company,  there  conldbeno  fatal  laches  until  it  was  clearly 
made  to  appear  that  the  insured,  at  the  time  of  self-destruction,  was 
insane.  And  I  take  it  this  means  that  the  fact  shall  foe  shown  by 
competent  and  suflScient  evidence.  At  all  events,  the  company,  I 
think,  would  have  the  right  to  exact  that  character  of  evidence  before' 
it  would  be  chargeable  with  such  laches  as  would  occasion  a  loss  of 
the  right  to  exercise  the  option  reserved  in  the  contract.  The  con- 
tention of  the  plaintiff  that  her  right  of  action  to  recover  the  full  sum 
insured  became  a  vested  right  at  the  expiration  of  60  days  from  the 
time  of  giving  notice  and  making  proof  of  death,  in  the  sense  that  the 
accruing  of  such  right  operated  to  deprive  the  defendant  of  the  right 
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at  any  time  thereafter  to  exercise  the  option  it  had  reserved,  is,  it 
seems  to  me,  erroneous,  because  all  the  various  provisions  of  the  polu^ 
must  be  considered  together,  and,  if  possible,  made  so  to  harmonize, 
as  to  carry  out  the  true  intention  of  the  parties;  and  in  that  view, 
Buoh  effect  should  be  given  to  both  the  60-day  clause  and  the  option 
clause  as  will  not  make  the  operation  of  one  destroy  the  other.  That 
such  would  be  the  effect  is  plain,  if  we  were  to  hold  that  the  option 
must  be  exercised  within  the  60  days  after  notice  and  proof  of  death, 
without  regard  to  the  actual  time  when  it  was  shown  that  the  insured 
was  insane  when  he  committed  the  act  of  self -destruction. 

Upon  a  reasonable  construction  of  the  provisions  of  the  policy, 
therefore,  I  am  of  the  opinion  that  the  failure  of  the  company  to  give 
notice  of  its  election  under  the  option  clause  within  60  days  after  no- 
tice and  proof  of  death,  would  not  necessarily  cause  a  waiver  or  loss 
of  the  ri{|;ht  to  exercise  the  option  reserved.  It  is  an  admitted  fact  in 
this  case  that  the  proofs  of  death  furnished  to  the  company  did  not 
show  that  the  insured  was  insane  when  he  took  his  life.  Nor  did  they 
state  how  the  death  occurred.  It  is  true  that  the  proofs  were  accom- 
panied by  a  copy  of  the  inquest  and  verdict  of  the  coroner's  jury;  but 
that  would  not  be  evidence  against  the  plaintiff  in  favor  of  the  com- 
pany. And,  certainly,  its  efficacy  would  be  no  greater  against  the 
company  than  in  its  favor.  In  view  of  the  language  of  the  optiim 
clause  which  gives  to  the  company,  when  it  shail  be  shown  that  the  in- 
sured at  the  time  of  taking  his  life  was  insane,  the  right  to  say 
whether  it  would  pay  the  sum  insured,  or  refund  the  premiums  act- 
ually received,  with  interest,  I  am  not  prepared  to  hold  that  the  option 
reserved  might  not  be  exercised  even  upon  trial  of  the  case,  after  the 
introduction  of  competent  and  legal  evidence  establishing  insanity  at 
the  time  of  self-destruotion.  But  it  is  not  necessary  so  to  hold  in  this 
case,  for  the  jury  has  found  that  on  the  fifth  day  of  May,  1884,  and 
before  the  commencement  of  this  suit,  the  company  notified  the  plain- 
tiff that  it  would  only  refund  the  premiums  received  by  it  from  the  de- 
ceased on  policy  No.  115,218;  and  that  on  the  fourteenth  day  of 
March  of  that  year  it  gave  to  its  local  agent  at  Milwaukee  a  notice  of 
similar  purport.  Conceding,  then,  that  it  was  the  duty  of  the  company 
to  give  to  the  plaintiff  notice  of  its  election  within  a  reasonable  time 
after  notice  and  proof  of  death,  the  question  is,  was  not  the  notice  of 
May  6th  given  within  a  reasonable  time?  I  am  of  the  opinion  that  it 
was,  and  that  there  was  no  such  laches  on  the  part  of  the  oompany 
as  caused  a  waiver  or  loss  of  its  right  to  exercise  the  option  leeervea 
in  the  contract. 

This  question  has  been  argued  by  the  plaintiff's  opunsel  as  if  the  elec- 
tion to  pay  the  lesser  sum  were  the  enforcement  of  a  forfeiture.  But 
this  is  not  a  correct  view  of  the  case.  A  forfeiture  implies  a  loss  of  all 
rightful  claim  anQ  relief  from  all  liability.  But  here  the  oompany 
agreed,  in  any  event,  to  pay  one  or  the  other  of  two  sums  of  money. 
As  before  observed,  it  was  competent  for  the  parties  thus  to  contraot. 
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A  breach  of  such  a  contract  occurs  only  when  neither  of  the  sums  is 
paid  after  it  has  been  shown  that  the  insured  was  insane  when  he  took 
his  life.  The  question  is  rather  one  of  the  measure  of  damages  wfaieh 
the  plaintiff  is  entitled  to  recover,  than  one  inTolving  the  enforcement 
of  a  forfeiture  in  the  sense  in  which  the  question  of  forfeiture  has 
been  urged  upon  the  consideration  of  the  court. 

Cases  are  oited  in  the  briefs  of  oounsel  in  support  of  his  oontentioni 
which  I  think  can  hardly  be  regarded  as  applicable  to  the  question 
in  judgment.  They  are  oases  in  which,  for  exapiple,  it  was  held  that 
if  a  contract  be  n^ade  in  the  alternative  to  do  one  of  two  things  by  a  cer- 
tain day,  the  party  has  until  that  day  to  elect  which  of  them  he  will  per- 
form; but  if  he  suffers  that  day  to  elapse  without  performing  either, 
his  contract  is  broken,  and  his  right  of  election  lost;  or  cases  where 
one  of  the  contracting  parties  was  to  do  one  thing  or  another  within 
a  given  timet  and  was  entitled  to  notice  from  the  other  party,  in  or- 
der to  know  which  thing  he  was  to  do;  or  cases  where  an  obligee  had 
reserved  an  option  to  himself  by  whicli  he  could  control  the  event  on 
which  the  duty  of  the  obligor  depanded ;  or  cases  where  a  loss  of  val- 
uable rights  would  result  from  the  failure  to  declare  an  option  which 
had  been  reserved  within  a  prescribed  time.  These  cases  are  dis- 
tinguishable from  the  case  in  hand.  For  here  the  contract  is  not  to  do 
one  of  two  things  by  a  certain  day.  Nor  has  the  failure  of  the  insurer 
to  give  earlier  notice  of  his  election  to  refund  the  preminms,  caused 
the  plaintiff  any  loss  of  rights  which  she  would  otherwise  possess. 
As  before  observed,  it  was  not  until  it  should  be  shown  that  the  in- 
sured was  insane  at  the  time  of  self-destruction,  that  the  company 
could  be  called  on  to  elect  whether  it  would  pay  the  sum  insured,  or 
refund  the  premium,  with  interest.  Nor  is  the  case,  I  think,  even  by 
analogy  or  upon  principle,  like  others  referred  to  on  the  argument, 
where,  upon  proofs  of  loss  being  received  and  retained  by  the  insur- 
ance company,  without  objection,  it  was  held  that  in  a  suit  upon  the 
policy,  a  teclmical  defense  that  the  proofs  were  insufficient  could  not 
be  entertained.  Here,  notice  was  given  that  the  company  elected  to 
refund  the  premiums,  with  interest,  and  would  pay  nothing  moro, 
within  littie  more  than  three  months  after  notice  and  proof  of  death. 
These  suits  were  begun,  and  the  expenses  incident  thereto  were  in- 
curred, after  this  notice  was  given.  And,  giving  to  the  contract  a  con- 
struction in  accordance  with  what  seems  to  be  the  clear  meaning  of 
its  provisions,  and  the  true  intention  of  the  parties,  the  conclosiod  of 
the  court  is  that  the  option  reserved  in  the  policy  has  been  duly  ex- 
ercised by  the  company,  and  must  be  recognized  as  efficacious  for  the 
purpose  for  which  it  was  exercised ;  and,  therefore,  that  the  liability 
of  the  company,  upon  this  policy,  as  upon  the  other,  is  limited  to  the 
amount  of  the  premium  actually  received  by  the  company,  with  in- 
terest, which  on  the  sixth  day  of  January,  1884,  amounted  to  $59.51, 
as  found  by  the  jury. 
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GiUT  V.  Fhiladxlphu  &  B.  B.  Go. 
(Oireuit  Court,  N.  D.  Neu  York,   Juno  24, 1S85.) 

Master  Am  Servant— IUilhoad  CoLunoK  at  CnoastKa— Neqijobhcb  or  Ev- 
PLoTEs  OP  Both  Roadb— Right  or  Ehflotb  to  Recovkk— Uocthoib  or 
Fellow-  Servakts. 

Where  a  flreman  on  a  railroad  train  is  injured  by  a  collision  at  a  crossing  of 
two  roads,  brought  about  by  the  concurring  negligence  of  the  engineer  on  his 
train,  and  of  tlie  eroployes-of  the  other  road,  his  right  to  recover  damages  for 
Buchinjur^fronitheottierjoad  will  not  be  defeated  by  reason  of  the  negligence 
of  the  engineer. 

Motion  for  New  TriaL 

Mitchell  dt  MUchellf  for  defendant. 

Parker  d  Countryman^  for  plaintiff. 

Wallace,  J.  This  suit  was  brought  to  recover  damages  for  per- 
sonal injuries  suBtained  t  y  the  plaintiff,  in  a  collision  between  a  loco* 
motive  of  the  Lehigh  Valley  Railroad  Company,  upon  which  he  was 
a  fireman,  and  a  train  of  oars  belonging  to  the  defendant.  The  col- 
lision took  place  at  a  point  where  the  roads  of  the  two  railway  com- 
panies intersect  and  cross  each  other,  known  as  the  "  Bound  Book 
Crossing. "  A  signal  station  was  maintained  at  this  crossing  by  the 
Lehigh  Valley  Company  in  charge  of  a  signal-man,  who  was  selected 
by  that  corporation,  and  was  in  its  employ.  By  the  system  of  sig- 
nals which  had  been  adopted,  and  were  in  force  at  the  time  of  the 
collision,  a  red  signal  indicating  danger  was  constantly  shown  to  both 
roads,  until  an  approaching  train  at  the  distance  of  a  third  of  a  mile 
from  the  crossing  asked  for  permission  to  pass  by  a  signal  from  the 
engine.  If,  in  answer  to  the  engine's  signal,  a  white  signal  was  dis- 
played at  the  station,  the  engineer  was  at  Hberty  to  proceed  with  his 
train.  If,  on  the  other  hand,  the  red  signal  remained  displayed,  it  was 
his  duty  to  stop  his  train.  The  plaintiff,  in  discharge  of  his  duty  as 
a  fireman  in  the  employ  of  the  Lehigh  Valley  Company,  was  npon  an 
engine  of  that' company,  in  charge  of  an  engineer  carrying  a  superior 
officer  of  the  company  upon  a  special  errand  r  and  the  engine  was 
proceeding  to  cross  the  Bound  Book  Crossing,  jvhen  the  collision  oc- 
t;urred.  The  evidence  authorized  the  jury  to  find  that  the  safety  sig- 
nal was  displayed  to  the  plaintiff's  engine  in  response  to  the  signal  of 
tho  engineer  for  permission  to  cross,  and  that  the  danger  signal  was 
displayed  to  the  engineer  of  the  defendant's  train  in  response  to  his 
signal  for  permission  to  cross.  The  evidence  also  established  that 
the  engineer  of  the  plaintiff's  engine  was  guilty  of  negligence  in  at- 
tempting to  cross,  notwithstanding  he  had  received  permission  to  do 
so  by  the  proper  signal;  that  he  saw  defendant's  train  was  making 
for  the  crossing,  either  in  disregard  of  the  proper  signal  to  the  ei^- 
neer  of  that  train,  or  under  a  misapprehension ;  that  his  attention 
was  called  to  this  circumstance  by  Mr.  Pickle;  that  be  had  reason  to 
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suppose  a  collision  would  take  place  if  he  proceeded,  yetj  having  ample 
time  to  stop  his  engine  and  avoid  collision  after  notice  of  danger*  did 

not  do  80. 

The  jury  were  instructed  that  if  they  found  that  the  collision  en- 
sued by  reason  of  the  n^iigence  of*  the  engineer  of  the  defendant, 
ooncarring  with  the  negligence  of  the  engineer  of  the  Lehigh  Valley 
Company,  the  plaintiff  was  entitled  to  recover,  provided  there  was  no 
concurring  negligence  upon  his  part.  They  were  instructed  that,  al- 
though he  was  not  in  control  of  the  engine  upon  which  he  was  em- 
ployed, it  was  his  duty  to  be  observant,  so  far  as  practicable,  of  the 
situation,  and  to  do  what  he  could  to  promote  the  safety  of  the  en- 
terprise in  which  he  was  engaged;  but  that  it  did  not  follow  that  be 
was  negligent  because  he  did  not  attempt  to  stop  the  engine  himself 
or  insist  upon  the  engineer's  doing  so. 

It  was  left  to  the  jury  to  determine,  as  a  question  of  fact,  whether, 
under  the  circumstances,  his  conduct  amounted  to  a  concurrence  in 
the  conduct  of  the  engineer;  and  they  were  iuatmoted,  if  he  did 
thns  concur,  he  was  not  entitled  to  recover.  The  defendant  requested 
the  court  to  instruct  the  jury  that  the  plaintiff,  being  a  fellow-servant 
with  the  engineer  of  the  Lehigh  Valley  Company,  and  being  engaged 
in  a  joint  enterprise  with  him,  could  not  recover  if  they  found  that  the 
engineer's  negligence  contributed  to  the  collision.  This  instruction 
was  Refused,  and  the  refusal  is  now  assigned  as  error,  for  which  a  new 
trial  should  be  granted. 

The  instructions  given  were  certainly  as  favorable  for  the  defend- 
ant as  oonld  reasonably  be  required.  Although  the  plaintiff  was  a 
fellow-servant  of. the  engineer,  he  was  a  subordinate,  and  had  no  con- 
trol over  the  movements  of  the  locomotive.  If  he  wm  not  guilty  of 
any  personal  negligence,  and  did  not  countenance  the  negligent  con- 
duct of  his  fellow-servant,  upon  reason,  and  according  to  the  weight  of 
authority,  be  ought  not  to  be  precladed  from  a  recovery  against  the 
defendant.  If  he  could  maintain  an  action  against  his  fellow-servant 
and  the  defendant  jointly,  he  can,  at  his  election,  pursue  either  sev- 
erally. Upon  the  facts  found  by  the  jury,  he  was  no  more  account- 
able for  the  misconduct  of  the  engineer  than  a  passenger  would  be, 
or  than  the  owner  of  a  cargo  would  be  for  the  negligent  acts  of  the 
carrier  whom  he  has  employed  to  transport  his  property.  If  he  had 
occupied  such  a  relation  to  the  transaction  he  coiild  recover  against 
either  or  all  of  the  offenders  whose  acts  contributed  to  his  injury. 
The  Atlaa,  93  U,  S.  302;  The  Washington,  9  Wall.  513;  The  Titan, 
23  Fed.  Rep.  413;  Eaton  v.  Boston  d:  L.  R.  Co.  11  Allen,  500 ;  iVeb- 
iter  V.  Hudson  River  R.  Co.  38  N.  Y.  260;  Barrett  v.  Third  Ave.  R. 
Co.  45  N.  Y.  628;  Spooner  v.  Brookli/n  City  R,  Co.  54  N.  Y.  230; 
Lockhart  v.  Lichtenthaler,  46  Pa.  St.  151.  See  Town  of  Albion  v.  Het- 
rick,  90  Ind.  545;  Wahash,  St.  L.  d  P.  Ry.  Co.  v.  ShackUt,  105  111. 
364;  Cuddy  v.  Horn,  46  Mich.  596;  S.  C.  10  N.  W.  Rep.  32. 

The  defendant  relies  upon  the  English  cases  of  Thorogood  v.  Bryan, 
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8  C.  B.  115,  and  Armstrong  v.  Lancashire  d  Y,  Ry.  Co.  Xt.  E.  10 
Exch.  47.  In  Thorogood  v.  Bryan  it  vas  held  that  the  plaintiff,  an  or* 
dinary  passenger  in  an  omnibas,  injured  by  the  joint  negligence  of 
the  driver  of  the  omnibttB  and  of  the  defen^nt,  maat  be  taken  to  be 
identified  with  the  driver  of  the  t)mniba8;  and  if  want  of  care  on  the 
part  of  the  driver  of  the  omnibus  conduced  to  the  accident,  the  plain- 
tiff could  not  recover  aftainat  the  defendant.  This  ruling  has  been 
generally  criticised,  and  its  oorrectnesB  repudiated  by  text  writers  of 
authority,  and  is  in  plain  conflict  with  the  great  preponderance  of 
judicial  opinion  in  this  country.  The  ease  of  Armstrong  v.  Lanea^ 
shire  dt  Y,  Ry,  Co,  was  decided  npon  the  authority  of  Thorogood  t- 
Bryan. 

In  Robinson  v.  New  York  C.  d  H.  R.  R.  Co.  66  N.  Y.  11,  it  was 
held  that  a  person  who  accepts  an  invitation  to  ride  with  another 
competent  to  control  the  vehlde  is  not  obargeable  with  his  negligence ; 
and  contributory  negligence  upon  his  part  is  no  defense  in  an  action 
against  a  third  party  for  injnries  resulting  from  a  collision;  and  that 
if  the  plaintiff  was  free  from  negligence,  although  the  driver  might 
have  been  guilty  of  negligence  which  contributed  to  the  injury,  the 
action  could  be  maintained.  Choboh,  G.  J.,  in  delivering  the  opinion, 
said:  "It  is  no  excuse  for  the  negligence  of  the  defendant  that  an- 
other's negligence  contributed  to  the  injury  for  whose  acts  the  plain- 
tiff was  not  responsible." 

In  Dyer  v.  Erie  Ry,  Co.  7X  N.  Y.  228,  it  was  held  that  where  one 
travels  in  a  vehicle  at  the  invitation  of  the  owner  or  driver  over  whom 
be  has  no  control,  no  relationship  of  principal  and  agent  exists  be- 
tween them,  and  he  is  not  responsible  for  the  negligence  of  the  driver, 
and  contributory  negligence  on  the  part  of  the  driver  is  not  imputable 
to  the  passenger  and  is  no  bar  to  a  recovery  against  a  negligent  third 
party  for  injuries  resulting  from  a  collision. 

The  reasoning  in  both  of  these  cases  proceeds  upon  the  ground 
that  the  negligence  of  one  person  is  not  to  be  imputed  to  another 
merely  because  both  of  them  are  engaged  in  a  common  enterprise, 
when  the  latter  has  no  control  in  fact,  or  by  reason  of  superior  au- 
thority, over  the  conduct  of  the  former.  It  is  otherwise  where  they 
are  engaged  in  an  enterprise,  the  character  of  which  preaapposes  con- 
joint management,  and  therefore  mutual  responsibility  for  each  other^s 
acts  as  in  Beck  v.  iJast  River  Ferry  Co.  6  Bob.  83. 

It  is  not  apparent  how  the  circumstance  that  the  persons  engaged 
in  the  common  enterprise  are  fellow-servants  oftn  qualify  the  applica- 
tion of  the  principle  to  be  deduced  from  these  oases.  That  circum- 
stance is  important  only  as  it  bears  upon  the  question  of  the  employ- 
ers' responsibility  to  one  servant  for  the  negligence  of  a  fellow-serv- 
ant. As  between  themselves,  the  servants  of  a  common  employer  are 
liable  to  each  other  for  negligence  precisely  as  though  the  relation  of 
fellow-servant  did  not  exist.  The  cases  in  MassachasettB  holding 
otherwise  are  generally  disapproved  by  the  commentators.   Shear.  & 
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Il.Neg.§113;  Whart.  Neg.  §  245;  2Thomp.  Neg.  1062;  Add.  Torts, 
145.    See,  also.  Hinds  v.  HarboUf  58  lud.  121. 

The  exemption  of  the  employer  from'  liability  to  a  Borrant  for  the 
negligence  of  a  fellow-servaat  rests  upon  the  implied  undertaking  of 
the  servant  to  assume  the  risks  necessarily  incideai  to  the  service  in 
which  he  engages,  including  the  risks  of  the  negligence  of  his  fellow- 
servant  in  dischaigii^  doties  which  the  employer  cannot  be  expected 
to  discharge  personally.  There  is  no  reason  why  a  third  person,  with 
whom  there  is  no  such  implied  undertaking,  should  be  entitled  to  avail 
himself,  as  a  defense  to  his  own  negligence,  of  the  contributory  negli- 
gence of  a  fellow-servant  of  the  injured  party  any  more  than  of  the 
contributory  negligence  of  a  stranger.  As  to  him,  personal  negligence 
on  the  part  of  the  injured  party  would  seem  to  be  the  only  Just  cri- 
terion of  contributory  negligence.  In  the  case  of  PavlmierY.  Erie  B, 
Co.  84  N.  J.  Law,  151,  it  was  held  that  a  servant,  injured  by  the  com- 
bined negligence  of  his  master  and  uf  a  fellow-servant,  could  recover 
against  the  master  upon  the  ground  that  the  master  was  one  of  two 
joint  wrong-doers,  and  as  such  responsible  to  the  servant.  It  would 
follow  as  a  oorollary  that  it  does  not  lie  even  with  an  employer  to  in- 
sist that  the  oontribatory  negligenee  of  one  servant  can  be  imputed 
to  a  fellow-servant  as  a  defense  to  the  employer's  negligence.  Cer- 
tainly a  stranger  cannot  occupy  any  better  position  than  the  employer. 

There  are  two  adjudications  in  this  state  opposed  to  the  doctrine  of 
Armatrong  v.  LaneatkU'e  Y,  Ry.  Go.:  Perry  v.  Lanttng^  l7'Han,  84 ; 
Bvsch  V.  Buffalo  Creek  B.  Co.  29  Hun,  113.  In  both  of  these  cases  it 
was  held  that  a  defendant  whose  n^ligenoe  contributed  to  the  injury 
of  an  employe  could  not  escape  liability  because  the  negligence  of 
a  co-etnploye  of  the  plaintiff  also  concurred.  This  is  believed  to  be 
eonnd  law. 

The  motion  for  a  new  trial  is  denied. 


NOBTHWBSIXIIH  Tb&NSP.  Co.  V.  CONtUtBNTAIi  InS.  Oo. 
( {Cireuit  Oourtt  E.  D.  Miehigan.   June  B,  188S.) 

1.  GkKSRAL  AVZRAQE — BrRANDIHO — Befaibs. 

Repairs  to  a  ship,  rendered  necessary  b/  a  voluntary  stranding,  are  tlie  sub- 
ject of  a  general  average  contribution,  and  are  a  charge  upon  underwriters 
who  have  inaured  the  ship  against  total  loss  and  general  average. 

3.  Uabdib  Ikburanob— Stbahdbd  and  Abaitdonbd  Vebsbl— Rrpaibs. 

A  ship  which  had  been  voluntarily  stranded  and  abandoned  to  the  nnder- 
writers,  was  raised  by  them  and  tendered  back  to  the  owner  without  being  re- 
paired, and  without  an  offer  to  pay  the  expense  of  the  repairs  reoderod  neces- 
sary by  tlie  stranding.  Held,  that  the  owner  was  under  no  obligation  to  receive 
her,  and  tliat  the  underwritet^  must  be  deemed,  as  matter  of  law,  to  have  ao- 
cepled  the  abandonment.  ' 
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3.  SaUR— RfGITFB  OF  UKDBnWRD'BRS. 

When  an  insured  vessel  Is  stranded  and  aliandoned,  there  are  three  courses 

open  to  the  underwriters  :  they  may  accept  the  sbaDdonmcnt  and  pay  for  a  total 
loss;  they  may  allow  the  vessel  to  lie  on  the  beach  and  contest  tlie  owner's 
right  to  abandon ;  or  they  may  elect  to  raise  and  repair  her,  and  if  they  can  do 
this  for  less  than  half  her  raluation,  they  may  return  her  to  her  owner  and  thus 
avoid  paying  a  total  loss ;  but  in  so  doing  'they  must  act  promptly,  that  the 
owner  may  be  repossessed  of  his  property  without  unnecessary  delay. 

4.  Same— Vessei.  Subject  to  HoRTaAQK— Written  Abandonment. 

A  stranded  vessel  owned  by  a  corporatfoa  was  abandoned  to  the  underwriters 
by  an  instrument  In  writing,  slgnea  by  the  president  of  the  corporation,  who, 
at  the  game  time,  held  a  mortgage  upon  her  in  his  individual  capacity.  ITdd, 
that  as  he  would  be  estopped  to  set  up  the  mortgage  agaiast  the  underwriters, 
the  abandonment  conveyed  to  and  vested  in  them  "  an  unincumbered  and  per- 
fect title  to  the  Boblect  abandoned." 

,  On  Motion  for  a  Not  Trial. 

This  was  an  action  npon  a  policy  of  insnrance  npon  the  steamer 
Manitoba,  whereby  the  plaintiff  wm  insured  in  the  sum  of  $10,000 

against  total  loss  and  general  average  only.  On  the  sixth  of  Norem- 
ber,  1883,  the  steamer  left  Fort  Arthur  upon  Lake  Superior,  bound 
for  Sarnia,  and  in  the  course  of  her  voyage  reached  the  harbor  of 
Southhampton  on  Lake  Huron,  November  lltb.  The  wind  was  then 
blowing  from  the  south-west.  On  arriving  at  the  harbor  she  bore  to- 
ward the  north  breakwater,  got  out  her  moorings,  and  laid  along-side 
of  the  breakwater.  About  half  past  5  o'clock  the  wind  suddenly 
veered  to  the  north-wefit,  and  came  down  in  a  terrifio  gale,  which  in- 
creased to  a  hurricane,  and  caused  the  steamer  to  part  her  moorings 
and  drift  into  the  harbor.  Both  her  anchors  were  dropped  and  the 
cable  of  the  small  anchor  parted.  The  steamer  then  dragged  her 
large  anchor  with  full  scope  of  chain,  and  dropped  away  to  leeward, 
and,  with  the  aid  of  her  engines,  was  held  from  going  on  the  beach 
till  about  4  o'clock  the  next  morning,  when  her  large  anchor-ehain 
parted.  She  was  then  run  inside  the  breakwater,  and,  to  save  her 
from  going  ashore,  the  eud  of  her  large  hawser  was  gotten  out  to  a 
snubbing-poat,  which,  however,  snapped  and  was  carried  away  at 
once.  All  her  lines  were  then  gotten  out  on  her  starboard  side  and 
made  fast  to  piles,  which  held  the  steamer  fpr  about  an  hour  and  a 
half,  when  a  terrific  blast  from  the  north-west  struck  her  with  such 
force  as  to  part  her  lines  and  tear  away  her  starboard  side  and  stan- 
chions from  her  gang  to  her  stem.  To  save  her  from  being  totally 
wrecked  and  lost  the  steamer  was  then  voluntarily  stranded  on  the 
inside  of  Chantry  island. 

So  fierce  was  the  storm  that  it  threatened  to  carry  the  steamer 
away  from  the  place  where  she  was  stranded,  and  the  full  furce  of  her 
engines  was  needed  to  keep  her  from  drifting  off.  The  storm  con- 
tinued, with  but  little  intermission,  for  about  eight  days.  To  prevent 
greater  loss  and  damage  to  the  steamer  from  pounding  on  the  gravel 
bottom,  she  was  scuttled  where  she  was  stranded.  The  place  waa 
rocky  and  dangerous,  and  she  suffered  large  damages  by  reason  of 
pounding  and  rolling  upon  the  rocks  and  boulders  aftec  she  was 
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stranded.  On  or  aboat  the  thirteenth  of  November,  the  passengera, 
to  the  namber  of  16,  were  removed.  The  steamer  was  without  cargo, 
except  160  barrels  of  salt  fish,  which  had  been  taken  on  board  at 
some  port  on  Lake  Superior,  and  which  were  also  removed  at  the 
same  time,  and  landed  at  Southhampton.  The  steamer  was  unable 
to  free  herself,  and  the  assistanoe  of  a  wrecking-tug  and  steam-pumps 
-was  required  for  the  purpose.  Efforts  were  made  as  promptly  as 
possible  by  the  plaintiff  to  rescue  and  care  for  the  steamer,  and  eon- 
siderable  expense  was  incurred  in  such  undertaking. 

The  underwriters  were  immediately  notified  of  the  stranding  of  the 
steamer,  and  sent  their  agent  with  a  wreoking-tng  and  pumps  for  the 
purpose  of  relieving  her.  Upon  the  arrival  of  the  iusnranee  ^ent,  he 
co-operated  with  the  master  of  the  steamer  in  the  work  of  attempting 
to  rescue  her,  and  continued  hU  efforts  in  co-operation  with  the  mas- 
ter and  crew  of  the  steamer,  until  about  the  thirtieth  of  November, 
when  he  left  her,  and  informed  the  plaintiff  of  his  intention  of  leav- 
ing her  in  her  then  stranded  eitua^on  nntil  the  next  spring.  The 
steamer  was  left  there  until  about  the  first  of  June,  when  she  was 
finally  gotten  off  by  the  aid  of  certain  tugs,  steam-pumps,  and  pon- 
toons employed  by  the  underwriters,  and  brought  to  the  port  of  De- 
troit, where  she  was  still  lying  in  a  wrecked  and  damaged  oondition 
till  after  the  oommenoement  of  snit.  The  steamer  was  valued  in  her 
policies  at  f 36, 000;  and  was  insured  at  the  time  of  her  loss  in  the 
sum  of  $30,850. 

The  above  facte  were  all  stipulated  in  writing.  Upon  the  trial  of 
the  case  it  was  shown  that  no  offer  was  made  by  the  insurance  oom- 
panies  to  repair  the  damages  suffered  in  oonsequenee  oi  the  volun- 
tary stranding,  or  to  pay  the  cost  of  such  repairs,  but  she  was  ten- 
dered back  to  the  plaintiff  in  her  damaged  condition  after  she  had 
been  repaired  sofficiently  to  keep  her  adoat.  On  the  thirteenth  of 
December,  and  after  the  efforts  to  rescue  the  steamer  that  season  had 
ceased,  Kr.  Beatty,  the  president  of  the  plaintiff  corporation*  after 
protesting  against  her  being  left  on  the  beach  during  the  winter,  ad- 
dressed to  each  of  the  insurance  companies  the  following  letter : 

"JfoRTuwiiSTEim  Transportation  Cosipany,  (Limited.) 

"Sarnia,  December  13.  18a3. 
"Dear  Sir:  The  steamer  Manitoba,  of  the  Northwest  Transportation 
Company,  (Limited,)  was  insured  in  your  company  in  May  last  against  total 
loss  and  genenU  average,  Are  clause  exempted.  She  had  to  be  beached  in  the 
harbor  of  Southhampton  during  the  storm  of  the  eleventh  and  twelfth  of 
November,  or  in  the  morning  of  the  12th,  and  still  remains  there,  during 
which  timeeffortB  had  been  made  to  take  her  off  but  without  suicesa.  Before 
Mr.  Biordon,  your  general  agent,  left  for  another  wreck,  he  advised  mA  of 
hia  intention  to  leave  the  steamer  Manitoba  there  until  spring.  To  this  I 
gave  my  distinct  refusal,  stating  that  slie  must  be  got  off  this  fall,  and  that  I 
was  prepared  to  pay  my  proportion  of  the  expense.  An  offer  was  obtained 
from  Mr.  Murphy,  of  Detroit,  that  he  would  furnish  a  complete  outfit  for 
taking  the  eteamer  off  for  9500  per  day,  or  910,000  under  aguanmty  to  take 
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hei-  off  or  no  pay,  which  offer  was  refused  by  your  sgent;  and  ordered  the 
steamer  to  be  laid  up  in  opposition  to  my  instructions  to  prcNseed  and  take  the 
steamer  off.  Regaling  her  as  a  wreck  I  accordingly  abandoned  her  to  the 
insurance  companies'  agents,  and  now  notify  you  that  I  have  abandoned  the 
steamer  to  you.  Yours  truly,  Jau^  H.  Bea-ttt, 

"Pres.  N.  W.  Titos.  Co.  (Limited.)" 

There  was  also  testimony  tending  to  show  that  there  was  a  mort- 
gage on  this  vessel  given  July  14,  1884,  to  James  H.  Beatty,  presi- 
dent of  the  company,  whieh  was  stiU  oatataading  and  unpaid,  to  the 
amount  of  about  970,000,  at  the  time  the  proofs  of  loss  wero  served. 

The  court  directed  a  verdict  for  the  plaintiff  for  the  fall  amount  of 
the  policy,  and  thereupon  defendant  moved  for  a  new  trial. 

Moore  dt  Canjield,  for  plaintiff. 

Mayuard  it  SwaUf  for  defendant. 

Browk,  J.    Defendant  insured  the  Manitoba  against  total  loss  and 

general  average,  The  stipulation  expressly  shows  that  the  steamer 
was  voluntarily  stranded  on  Chantry  island  to  save  her  from  total 
loss.  The  liability  of  the  defendant  for  its  proportion  of  the  general 
average  expenses  incurred  by  reason  of  the  stranding  was  admitted, 
but  it  was  assumed  that  such  liabiUty  was  limited  to  the  oost  of  get- 
ting her  off,  taking  her  to  Detroit,  and  to  such  repairs  as  were  nec- 
essary to  keep  her  afloat.  The  insurers  having  performed  this  much 
of  their  undertaking,  she  was  surveyed  and  tendered  back  to  her  own- 
ers. No  offer  was  made  to  repair  the  damages  occasioned  by  her 
stranding,  or  to  pay  the  cost  of  such  repairs ;  the  company  taking 
the  gronnd  that  tUl  permanent  repairs  were  a  partioular  average,  for 
which,  under  their  policy,  there  was  no  liability.  There  was  no  at- 
tempt made  to  separate  the  damages  received  before  the  stranding, 
which  consisted  of  the  loss  of  "her  mooring  lines,  and  the  tearing 
away  of  her  starboard  side  and  stanchions  from  her  gang  to  her 
stern,"  from  the  much  more  serioas  damage  she  inonrred  by  her  being 
"scuttled,  and  pounding  and  rolling  upon  the  rocks  and  boolders," 
after  she  was  run  ashore. 

Repairs  rendered  necessary  by  a  peril  of  the  sea  are  ordinarily 
treated  as  a  particular  average,  for  which  the  companies  would  not 
be  hable  under  a  policy  of  this  description ;  but  where  a  vessel  has 
been  voluntarily  run  ashore  to  save  her  from  a  total  loss,  we  under- 
stand that  all  the  damages  thereby  oocasioned.  including  the  expense 
of  repairs  as  well  as  of  getting  her  off,  are  the  subject  of  a  general  aver- 
age contribution.  We  have  considered  the  case  of  Fowler  v.  Ratk- 
bonea,  12  Wall.  102,  as  decisive  of  this  point. 

The  testimony  in  this  case  tended  strongly  to  show  that  the  expense 
of  relieving  and  repairing  this  steamer  would  have  exceeded  50  per 
cent,  of  her  value,  and  hence  that  the  insured  had  the  right  to  aban- 
don her,  except  so  far  as  such  right  might  be  restricted  by  the  par- 
ticular terms  of  the  policy,  providing  "that  the  insured  shall  not  have 
the  right  to  abandon  the  vessel,  in  any  case,  unless  the  amount  which 
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the  insurers  would  be  liable  to  pay  under  an  adjustment  as  of  a  par- 
tial  loss,  shall  exceed  half  the  amoant  insured."  A  similar  clause 
was  eonstmed  by  Mr.  Justice  Matthews,  in  WaUaee  y.  Thames  <6  Mer' 
■tey  Ina.  Co.  23  Fed.  Bep.  66,  to  authorize  the  owners  to  abandon 
when  the  amount  of  the  repairs,  (less  one-third  new  for  old,)  added 
to  the  expense  of  raising  the  vessel  and  taking  her  to  a  port  of  safety, 
exceedei  half  her  agreed  value.  This,  however,  was  said  in  a  case 
where  the  vessel  accidentally  stranded  and  wrecked  by  a  peril  of 
the  sea,  and  the  decision  was  put  upon  the  ground  that  the  expense 
of  getting  her  off  was  not  strictly  general  average.  If  the  same  rule 
were  applied  to  a  case  of  voluntary  stranding,  the  right  of  the  owner 
in  this  case  to  abandon  would  be  clear;  but  we  are  inclined  to  think 
Uiftt  this  ease  &lls  rather  within  the  ruling  of  Reynolds  v.  Ocean  Ins, 
Co.  22  Pick.  197,  recognised  by  Judge  MATTHBvra,  in  which  it  was 
held  that  where  a  vessel  is  volantarily  stranded,  the  expense  incurred 
in  getting  her  off  was  to  be  considered  as  comiog  within  the  principle 
of  general  average,  and  to  be  adjusted  as  a  general  average,  and  not 
as  a  partial  loss;  and  hence  that  the  same  could  not  be  included  in 
the  estimate  of  damage  in  determining  whether  the  insured  was  au- 
thorized to  abandon. 

We  do  not  iind  it  necessary,  however,  to  express  a  decided  opinion 
upon  this  point,  as  the  right  of  the  plaintiff  to  recover  as  for  a  total 
loss  was  put  upon  the  ground  that  defendant,  by  its  conduct,  was 
shown  to  have  accepted  the  abandonment,  and  is,  therefore,  precluded 
from  insisting  that  the  circumstances  were  not  such  as  authorized  the 
plaintiff  to  abandon.  There  is  no  doubt  that  an  underwriter  may,  by 
his  conduct,  make  himself  liable  for  a  constructive  total  loss  when 
there  is  no  right  to  abandon,  and  no  intent  on  his  part  to  accept  the 
abandonment,  and  even  an  express  refusal  to  accept  it.  If  he  takes 
possession  of  the  vessel  for  the  purpose  of  raising,  repairing,  and  re- 
turning her  to  the  owner,  he  is  bound  to  proceed  with  diligence.  Thus, 
in  Copelin  v.  Ingitrance  Go.  9  Wall.  461,  the  underwriter  took  posses- 
sion of  the  vessel  to  raise  and  repair  her,  but  did  not  tender  her  back  « 
to  the  owner  for  more  than  six  months  after  she  was  injured,  nor 
make  the  repairs  so  thorough  as  to  amonnt  to  a  complete  indemnity. 
Mr.  Justice  Stbono,  speaking  for  the  court,  said: 

**In  holding  longer  tlian  wjis  necessary  for  making  repairs,  they  must  be 
r^rded  as  noting  not  as  insurers,  but  as  owners;  for  they  Imd  no  other  au- 
thority than  tliitt  of  owners  for  their  failure  to  return  within  a  reasonable 
time.  Their  action  was,  therefore,  a  suhstantiul  recognition  and  acceptitnce 
of  the  abandonment  of  which  they  had  been  notified,  for  in  uo  other  way  had 
they  become  owners.  On  uo  other  theory  can  this  delay  be  considered  law- 
ful." 

See,  also,  Peele  v.  Suffolk  Ins.  Co*  %  Pick.  2.54;  Reynolds  v.  Ocean 
Ins.  Co.  1  Mete.  160 ;  Norton  v.  Ijexington  Ins.  Co.  16  111.  235 ;  Younger 
V.Gloucester  Marine  Ins.  Co.  I  Spr.2SQ;  S.  0. 2  Curt.  822;  Provincial 
Ins.  Co.  V.  Leduc,  L.  K.  6  P.  C.  224. 
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Counsel  for  defendant  distinguished  these  cases  from  the  one  under 
consideration  in  the  fact  that  the  underwriters  took  possession  of  the 
vessel  for  the  declared  purpose  of  raising  and  repairing  her,  before  re- 
storing her  to  the  owners,  while  in  this  case  it  is  claimed  thare  is  no 
evidence  of  an  intention  to  repair,  the  oompaniefi  undertaking  only  to 
raise  her,  and  then  tender  her  back  to  the  plaintiff.  Bnt  if  it  be  once 
established  that  the  companies  were  bound  to  repair  or  paj  the  ex- 
pense of  repairing,  the  damages  occasioned  by  the  voluntary  strand- 
ing, we  think  that,  having  taken  possession  of  the  vessel  for  the  pur- 
pose of  raising  her  and  tendering  her  to  her  owners,  they  were  bound 
to  go  on  and  complete  their  undertaking.  As  observed  by  Mr.  Jus- 
tice Miller,  in  Copeland  v.  Security  Ins,  Co.  Wool.  289:  "The  condi- 
tions of  these  policies,  supported  by  the  law,  require  that  the  vessel, 
when  tendered,  should  have  been  in  such  a  condition  that  the  plain- 
tiff, when  receiving  her,  should  have  full  indemnity  for  all  the  injury 
which  was  covered  by  the  policy."  In  that  case  the  vessel  was  in- 
sufficiently repaired,  and  it  was  insisted  by  the  defendant  that,  inas- 
much as  the  plaintiff  did  not)  point  out  to  them  the  defects,  he  was 
bound  to  receive  the  boat,  make  the  necessary  repairs,  and  look  to  a 
future  action  at  law  to  reimburse  him  the  expenses ;  at  all  events,  that 
he  conld  not  recover  the  full  value  of  the  vessel  by  refusing  to  receive 
her,  until  he  did  point  out  the  deficiencies  of  which  he  complained, 
and  give  the  defendant  an  opportunity  to  supply  them ;  but  the  court 
held  the  plaintiff  justified  in  refusing  to  receive  the  vessel.  The  claim 
in  this  case  is  substantially  the  same,  vis.,  that  the  plaintiff  was  bound 
to  receive  back  the  vessel  when  tendered,  and  look  to  an  action  at  law 
against  the  company  to  reimburse  it  for  the  expense  of  repairs.  But 
>if  the  underwriter  may  not  tender  her  back  imperfectly  repaired,  may 
he  make  such  tender  after  she  is  gotten  off  and  temporarily  repaired? 
We  think  not.  Having  taken  possession  of  her  under  an  obligation 
to  indemnify  the  owner  for  the  entire  loss  occasioned  by  the  voluntary 
stranding,  we  think  the  company  must  be  conclusively  presumed  to 
have  acted  with  the  intention  of  doing  their  whole  duty  in  that  re- 
gard, and  that  they  cannot  discharge  themselves  of  any  portion  of 
their  obligation.  Had  the  stranding  been  accidental,  and  the  repairs 
a  particular  average,  (and  this  was  evidently  the  assumption  of  the 
companies,)  the  plaintiff  might  have  been  bound  to  take  the  vessel 
back ;  but,  under  the  circumstances,  the  tender  could  not  be  made 
without  at  least  an  offer  to  pay  the  cost  of  such  repairs  as  wero  ren- 
dered necessary  by  her  stranding. 

It  is  true  that  in  the  Massachusetts  cases  the  court  found  that  the 
underwriter  took  possession  with  the  intention  of  raising,  repairing, 
and  restoring  the  vessel  to  the  owners,  but  this  intention  only  became 
material,  if  at  all,  by  reason  of  tbe  clause  in  the  policy  thai  the  acts 
of  the  insurers  in  recovering,  saving,  and  preserving  the  property  in- 
jured should  not  of  themselves  be  considered,  as  it  had  formerly  been, 
an  aeceptanoe  of  the  abandonment;  the  courts  adding  the  proviao 
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that  dae  diligence  be  used  in  this  oonneoiion.    A  reference  to  the 
cases  in  the  order  of  their  date  ib  instructive  as  showing  the  origin  of 
the  clause  in  question.    The  earliest  cases  atose  out  of  the  wreck  of 
the  Ai^naut,  in  Match,  1821.    In  this  case  the  ship  went  upon  the 
rocks,  suffered  mneh  damage,  and  was  abandoned  to  the  insurers. 
The  companies  caused  the  vessel  to  be  taken  from  the  rocks,  and, 
having  made  certain  repairs  on  her,  offered  to  restore  her  to  the 
plaintiffs.   The  plaintiffs  contended  that  the  vessel  had  not  been  enf- 
fioiently  repaired,  nor  within  a  reasonable  time,  and  the  expense  of 
the  repairs  would  exceed  50  per  cent,  of  her  value.    One  of  the  com- 
panies was  sued  by  libel  on  the  admiralty  side  of  the  district  court  of 
Massachusetts;  another  was  sued  in  the  state  court.    In  the  first 
case,  (Peele  t.  Merckanta'  Ins.  Co,  3  Mason,  27,)  Mr.  Justice  Stort 
held— that  the  owners  had  the  right  to  abandon  under  the  eir- 
oamstanees,  even  if  the  injury  was  less  than  half  the  value.  Steond, 
that  in  estimating  the  half  value  there  was  not  to  be  a  deduction  of 
one-third  new  for  old,  as  in  case  of  partial  loss;  that  the  half  value 
which  authorized  an  abandonment  was  half  the  sum  which  the  ship,  - 
if  repaired,  would  be  worth,  after  repairs  made.    Third,  that  the  un- 
derwriters had  no  right  to  take  p08Be8si(m  of  the  ship  either  to  move 
her  or  to  repair  her,  without  the  consent  of  the  owners;  that  these 
acts  of  taking  possession,  etc.,  after  the  abandonment,  were,  in  point  of 
law,  an  acceptance  of  the  abandonment,  since  the  underwriters  could 
not  be  justified  in  them,  except  as  owners  of  the  property.    In  the 
other  case,  (Peele  v.  Suffolk  Int,  Co,  7  Pick.  264,)  against  another  com- 
pany, the  supreme  court  of  Massaehnsetts  held  that  the  underwriter 
might  take  possession  of  the  ship,  and  repair  her,  and  if  the  repairs 
were  made  for  less  than  half  the  value,  might  restore  her  to  the  as- 
snred;  but  unless  the  repairs  were  mEtde  within  a  reasonable  time, 
the  insurer  f(nrfeited  his  right  to  return  her  and  should  be  considered 
as  having  accepted  the  abandonment. 

In  consequence  of  the  decision  of  Mr,  Jnstice  Stoby,  the  policies 
were  amended  so  as  to  provide  that  the  acts  of  the  insured  or  insur- 
ers in  recovering,  saving,  and  preserving  the  property  should  not  be 
considered  a  waiver  or  acceptance  of  the  abandonment;  and  that  the 
insured  should  not  have  the  right  to  abandon  in  any  case,  unless  the 
amount  which  the  insurers  would  be  liable  to  pay,  under  an  adjust- 
ment as  of  a  partial  loss,  should  exceed  half  the  amount  insured. 
The  effect  of  tbe  first  amendment  was  considered  by  Mr.  Justice  Shaw 
in  tbe  case  of  Reynolds  v.  Ocean  Ins.  Co.,  which  was  twice  before  the 
supreme  court  of  Massaehnsetts,  reported  in  22  Pick.  191,  and  1  Mete. 
160.  It  was  argued  in  this  case  that  whether  the  acts  done  by  the 
ioBurers  towards  saving  the  property  were  done  promptly  and  act- 
ively, or  tardily  and  negligently,  could  make  no  jlifference ;  and  that, 
whatever  was  the  character  of  such  acts,  they  were  protected  by  the 
policy  from  being  regarded  as  evidence  of  an  acceptance  of  the  aban- 
donment.   "Supposing  this  view  to  be  correct,  stiU  taking  possession 
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of  the  voBsel  for  another  and  distinct  pnrpose,  is  not  within  this  pro- 
vision in  the  policy.  The  act  is  qualified  by  the  intent  and  porpoM 
vith  which  it  is  done.  If  done  solely  with  aT' riew  to  sare  the  prop- 
erty, the  onderwiitent  wwe  at  liberty  to  do  snoh  acts  or  not  as  they 
shoold  see  fit,  and  do  them  in  their  own  time.  If  done  with  the  in- 
tent to  repair  and  restore  the  vesBel,  then  it  was  to  be  done  with  rea- 
sonable diligence  and  dispatch^  on  peril  of  making  the  vessel  their 
own,  by  taking  her  into  castody."  The  learned  judge  here  appears 
to  make  a  distinction  betwem  acts  done  with  the  view  simjdy  to  save 
the  property,  and  similar  aets  done  with  the  view,  tkot  only  of  saving 
the  property,  but  oE. restoring  it  to  the  owners.  The  language  used 
in  this  opinion  is  not  entirely  clear.  There  coutd  be  no  other  pnr- 
pose in  getting  the  vessel  off  except  "to  save  the  property."  If  done 
to  save  the  property  for  thinuelveB,  and  the  property  is  actually  taken 
by  the  underwriters,  they  woold  undoubtedly  be  held  to  have  aeeepted 
the  abandonment.  If  done  to  save  it  for  the  owner,  they  are  equally 
liable,  unless  they  proceed  with  diligence.  In  this  view  we  find  it 
difficult  to  perceive  how  the  intent  with  which  the  act  is  done  can  be 
decisive  of  the  rights  of  the  parties.  We  should  say  that  thej  would 
depend  rather  upon  what  was  actually  done  than  upon  the  intent 
with  which  it  was  done. 

The  whole  law  upon  the  subject  may  be  summed  up  as  follows: 
When  an  insured  vessel  is  stranded  and  abandoned  there  are  three 
courses  open  to  the  underwriters:  They  may  accept  the  abandon- 
ment and  pay  for  a  total  loss;  they  may  allow  the  vessel  to  lie  on  the 
beach,  and  insist  that  there  was  no  right  to  abandon;  or  they  may 
elect  to  raise  and  repair  her,  (if  bound  to  repair,)  and  if  they  can 
do  this  for  less  than  half  her  valuation,  they  may  return  her  to  the 
owners  and  thus  avoid  paying  for  a  total  loss;  but  in  so  doing  they 
must  act  promptly,  that  the  owners  may  be  repossessed  of  their  prop- 
erty without  unnecessary  delay.  Marmaud  v.  Melledge,  133  Uasa. 
176. 

The  object  of  the  clause  in  the  policy  was  to  prevent  the  mere  act 
of  taking  possession  and  rescuing  the  property  being  treated  as,  ipao 
facto,  an  acceptance  of  the  abandonment.  The  companies  wished  to 
Nserve  the  right  to  raise,  repair,  and  restore  the  vessel  within  a  rea- 
sonable time.  But  in  the  Peele  Cage  it  was  held  that  they  wero  not 
at  liberty  to  touch  her  in  any  way  without  being  held  as  accepting 
the  abandonment.  The  policies  now  not  only  give  them  the  right  to 
interpose  to  recover  the  vessel,  but  in  case  the  owner  should  do  this, 
and  then  refuse  to  repair,  the  underwriters  may  then,  after  raooveiy, 
eanae  the  same  to  be  npaired  for  account  of  the  insurod;  but,  having 
once  made  their  election  to  raise  the  vessel,  we  do  not  understand 
that  they  are  at  liberty  to  stop  short  of  full  performance,  or  to  tender 
her  back  to  the  owners  without  complete  indemnity  for  the  loss,  in 
this  view  ot  the  law,  as  the  facts  herein  stated  were  undupnted,  there' 
was  no  qaestion  for  the  jury,  and  they  were  properly  iustraotedtoro- 
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tarn  a  rerdict  for  the  plaiutifF.  Peele  t.  Merchants'  Int.  Co,  S  Ma- 
son, 27.  , 

Certain  exceptions  were  taken  to  the  form  of  the  abandonment, 
which,  we  think,  are  nntenable.  The  policy  requires  the  abandon- 
ment to  be  in  writing,  signed  by  the  insured,  and  delivered  to  the  com* 
pany;  and  that  it  shall  be  efficient,  if  accepted,  to  convey  to  and  vest 
in  the  insorers  an  anincumbered  and  perfect  title  to  the  sabjeot  aban- 
doned. The  abandonment  in  this  case  is  oontained  in  the  letter  of 
December  18th,  signed  by  the  president  of  the  plaintiff  corporation. 
Uqder  the  oiroumstanoes,  we  think  this  act  was  within  the  scope  of 
his  authority,  and  that  his  signature  as  president  indicates  sufficiently 
that  it  was  the  act  of  the  corporation.  It  is  true,  the  president  held 
a  mortgage  upon  the  steamer,  in  his  individual  capacity,  and  that  the 
title  of  the  plaintiff  was  incumbered  to  the  extent  of  this  mortgage  at 
the  time  the  abandonment  was  made ;  but  we  think  that  Mr.  Beatty, 
in  signing  the  abandonment  as  president,  would  be  estopped  to  set 
up  his  individual  mortgage  against  the  insurance  company.  Herm. 
Ghat.  Mortg.  355;  Hay.et  v.  lAvingftony  34  Mich.  887;  Dann  v.  Cud- 
ney,  13  Mich.  239;  TVucsdoU  v.  Ward,  24  Mich.  117;  Meitttr  T.  Bir- 
ney.  Id.  435. 

The  motion  for  a  new  trial  must  be  denied. 


Btatb  07  Kansas  tx  reU  Attorney  Genebal  v.  Southbbn  Kansas 

By.  Co.i 

{Oir<Mii  Oourt,  D.  Kamat.   June  2,  1885.) 

RAXLBOAD  CoUFAKT— FOBFBITURB  QP  LiUm  C^RANT— FaILUBE  TO  BOiLD  RoAD— 

Mandaudb. 

Where  a  portion  of  a  grant  of  land  to  a  railroad  companr  has  lapsed,  and 
been  forfeited  by  renson  of  the  failure  of  the  compauj  to  build  a  oertaln  part  of 
its  road  within  the  time  named  in  the  grant,  inandamua  will  not  lie  to  compel 
the  railroad  company  to  build  that  portion  of  the  road  to  which  the  forfettuze 
of  the  grant  attaches. 

On  February  12, 185S.  the  legislature  of  the  territory  of  Kansas  in- 
corporated the  Leavenworth,  Lawrence  &  Fort  Gibson  Bailroad  Com- 
pany, and  authorized  it  to  construct  a  railroad  from  Leavenworth  via 
Lawrence  to  the  southern  boundary  of  the  territory.  On  the  third  of 
March,  1863,  the  congress  of  the  United  States  passed  an  act  grant- 
ing lands  to  the  state  of  Kansas  to  aid  in  the  construction  of  certain 
roads.    The  first  part  of  the  section  reads  as  follows : 

"Be  it  enacted  by  the  senate  and  house  of  repr^entatives  of  the  United 
States  of  America,  in  congress  assembled,  that  there  be,  and  is  hereby,  granted 
to  the  state  of  Kansas,  for  tlie  purpose  of  aiding  in  the  construction — First,  of 
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a  rnilroad  and  telegraph  from  the  city  of  LeaTea^ortii,  by  wi^of  the  towntrf 
Lawrence,  and  via  the  Ohio  City  crossing  of  the  Osage  river,  to  the  southern 
line  of  tlie  state,  in  the  direction  of  Galveston  Bay,  in  Texas,  with  a  branch 
from  Jjawrence,  by  the  valley  of  the  Wakarusa  river,  to  the  point  on  the  At- 
chiaun,  Topelca  &  Santa  Fe  Railway,  where  said  road  intersects  the  Neosiia 
river;  second,  of  a  railroad  from  tbe  city  of  Atchison  via  Topeka.  the  cf^iital 
of  said  state,  to  the  western  line  ot  the  state,  in  tlie  direction  of  Fort  Union 
and  Santa  7e,  X.  M.,  with  a  branch  where  this  last-named  road  crosses  tlie 
^eosha,  down  said  Neosha  valley  to  the  point  where  the  first-named  road  en- 
ters the  Xeosha  valley, — every  alternate  section  of  land,  designated  by  odd 
numbei's,  for  ten  sections  iit  width  on  each  side  of  said  loads,  and  each  of  its 
branches." 

The  foarth  sdction  of  such  act  prescribed  the  terniB  tinder  which  the 
grant  is  made.    It  reads  as  followB : 

"  Section  4.  And  be  it  further  enacted,  that  the  lands  hereby  granted  to  said 
state  shall  be  disposed  of  by  said  state  only  in  the  manner  following:  That  is 
to  say.  when  the  governor  of  said  state  shall  certify  to  the  secretary  of  the  in- 
terior that  any  twenty  consecutive  miles,  either  of  said  roads  or  branches, 
is  completed  in  a  good,  substantial,  and  workman-like  manner,  as  a  first- 
class  railroad,  and  the  said  secretary  shall  be  satisfied  that  the  said  state  has 
complied  in  good  faith  with  this  requirement,  the  said  state  may  cause  to  be 
sold  all  the  lands  granted  as  aforesaid,  situated  opposite  to  and  within  ten 
miles  of  the  line  of  said  section  of  road  thus  completed,  extending  along  sai^ 
completed  section  of  twenty  miles  of  road,  and  no  further.  And  when  the 
governor  of  said  state  shall  certify  to  the  secretary  of  the  interior,  and  the 
secretary  shall  be  satisfied  that  another  section  of  said  road  or  branches, 
twenty  consecutive  miles  connecting  with  the  preceding  section,  is  completed 
as  aforesaid,  the  said  state  may  cause  to  l>e  sold  all  lands  granted  and  situated 
opposite  to  and  witliin  the  limit  of  ten  miles  of  the  line  of  said  completed  sec- 
tion of  road,  and  extending  the  length  of  said  section;  and  so  from  time  to 
time  until  said  roads  and  branches  are  completed.  And  when  the  governor 
of  said  state  shall  so  certify,  and  the  secretary  of  the  interior  shall  be  satisfied 
that  the  whole  of  said  roads  and  branches,  and  telegraph,  are  completed  in  a 
good,  substantial,  and  workman-like  manner,  as  first-class  railroads  and  tele- 
graph, the  said  state  may  cause  to  be  sold  all  remaining  lands  granted  and  se- 
lected for  the  purposes  indicated  in  this  act.  situated  witiiin  the  said  limits  of 
twenty  miles  from  the  line  thereof,  throughout  the  entire  length  of  said  road 
and  branches:  provided,  that  ifanypartof  said  road  and  branches  is  not  com- 
pleted within  ten  years  from  the  passage  of  this  act,  no  further  sale  Shall  be 
made,  and  the  land  unsold  shall  revert  to  the  United  States." 

On  the  ninth  of  February,  1804,  the  legieUture  of  the  state  of  Kan- 
sas passed  an  act  to  accept  such  grant,  and  making  the  Leavenworth, 
Lawrence  &  Fort  Gibson  Railroad  the  beneficiary.  On  the  twenty- 
fifth  of  May,  1864,  a  copy  of  the  resolution  of  acceptance  was  filed  in 
the  office  of  the  secretary  of  state,  and  is  as  follows: 

"Resolvefi.  by  the  president  and  board  of  directors  of  the  Leavenworth, 
Lawrence  &  Fort  Gibson  Railroad  Company,  that  said  company  hereby  ac- 
cepts said  grant  of  lands,  according  to  the  stipulations  of  said  act  of  tlie  1^- 
islature  of  the  state  of  Kansas  and  of  the  congress  of  the  United  States." 

The  railroad  company  constructed  its  road  from  Lawrence  south- 
ward to  the  south  line  of  the  state,  but  never  built  that  portion  of  its 
road  from  Leavenworth  to  Lawrence.  By  foreclosure  proceedings  the 
property  and  franchise  of  the  Leavenworth,  Lawrence  &  Fort  Gibson 
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jTOad  passed  to  defendant.  And  now  the  state  applies  for  a  -writ  of 
mandamat  to  compel  the  defendant  to  complete  its  entire  line,  by  build- 
ing that  portion  from  Leavenworth  to  Lawrence. 

W.  A,  Johnston f  Atty.  Gen.,  Edtvard  SiiUingt,  and  Thomas  P,  Fen* 
Ion,  for  relator. 

James  Hagerman,  for  defendant. 
'  Bbeweb,  J.  I  shall  notice  but  a  single  question,  for  that  is  deci- 
sive. The  relfitor  does  not  insist  that  by  the  charter  authorizing  the 
railroad  company  to  build  its  road  from  Leavenworth,  a  duty  was 
imposed  to  complete  the  whole  line  which  can  be  enforced  by  man- 
damus,  but  rests  the  case  upon  the  land  grant  and  its  acceptance, 
claiming  that  thereby  a  contract  obligation  was  assumed  by  the  com- 
pany which  the  courts  will  enforce  by  mandamus.  Conceding,  for  the 
purposes  of  this  case,  that  contract  obligations  of  a  similar  nature 
may  sometinfeg  be  enforced,  yet  where  the  parties  in  their  contracts 
expressly  provide  a  penalty  for  a  breach,  such  penalty  will  exclude 
any  other  remedy ;  and  in  this  contract  the  parties  have  named  a  pen- 
alty for  any  breach.  The  grant  provides  that  upon  the  completion 
of  each  oonsecutive  20  miles  of  road  it  shall  become  operative  as  to 
alternate  sections,  and  that,  upon  the  failure  to  complete  the  road 
within  10  years,  the  unearned  lands  revert  to  the  United  States.  In 
other  words,  this  reversion  or  forfeiture  is  the  penalty  for  failure  to 
complete  the  raad.  The  grant  does  not  prescribe  at  what  point  in 
the  line  the  work  shall  be  commenced.  It  was  within  the  option  of 
the  company  to  commence  at  Leavenworth,  the  northern  ferminvs,  or 
at  the  southern  boundary  of  the  state,  or  at  any  intermediate  point. 

It  might  have  commenced  at  the  northern  and  southern  termini  at 
the  same  time,  and,  ujpon  the  completion  of  30  miles  from  each  ter- 
minus, would  have  been  entitled  to  the  alternate  sections  adjacent 
thereto.  When  it  completed  any  20  consecutive  miles,  it  earned  the 
alternate  sections  adjacent,  and  if  it  failed  to  complete  any  portion  of 
the  road  within  10  years,  it  lost  all  interest  in  the  adjacent  lands. 
Suppose  it  had  never  built  a  mile  of  road  during  the  10  years,  and  so 
earned  none  of  the  lands,  could  it  be  seriously  claimed  that  mandamus 
would  lie  to  compel  such  construction  in  the  face  of  this  provision, — 
that  by  its  failure  the  whole  grant  bad  failed ;  and  if  that  be  true  in 
case  of  total  failure,  is  it  not  equally  true  in  case  of  partial  failure? 
The  parties  prescribed  the  terms  of  the  contract,  and  what  should  be 
the  result  in  the  case  of  a  failure  of  the  beneficiary  to  perform.  As 
was  well  said  by  the  counsel  for  the  defendant,  this  application  in 
some  respects  represents  a  bill  for  a  specific  performance;  and  where 
the  whole  consideration  has  failed,  and  the  plaintiff  is  powerless  to 
perform  on  his  part,  would  a  court  of  equity  compel  a  defendant,  re- 
ceiving nothing,  to  perform  ?  Clearly,  the  defendant  would  be  entitled 
to  receive  the  consideration  if  obliged  to  perform  his  contract,  4nd  if 
the  consideration  was  lost,  the  contract  to  perform  would  not  be  en- 
forced.  The  case  of  the  State  v.  Southern  Minn,  Bjf,  Co.  IS  Minn. 
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40,  (Gil.  21,),  aroBe  upon  a  very  similar  state  of  affairs,  and  is  very 
closely  in  point,  and  the  oonolasions  reached  by  that  court  are  in  ac- 
cord with  the  views  above  expressed. 

The  motioa  to  qoash  the  writ  will  be  Bustained,  and  judgment  ao- 
cordingly. 


DzBB  and  another  v.  Nationaii  Hod  EtETATiHa  Co. 

iCnrmtU  Court,  S,  D.  J'eatusleania,  April  S8, 1889.) 

Patehts  fob  iHvsNTioKa-^ScoPB  OF  Intehtion. 

A  patent  for  a  mere  Improvemeiit  in  the  department  of  mecbanics  to  wbleh 
It  belongs,  mnat  be  limited  to  the  arranfemeat  of  the  derice  claimed  as  new, 
and  cannot  be  sc  expanded  as  to  embrace  different  substituted  devices  that 
perform  some  of  the  functions  of  the  pateot,  or  produce  the  same  general  vt* 
feot. 

In  Equity. 

Joshua  PuBetft  for  complainant.  ' 
Charles  Rowson,  contra. 

MoKennan,  J,  Ab  the  patent  in  this  case  is  for  an  improvement 
merely  in  the  department  of  mechanics  to  which  it  pertains,  it  most 
be  limited  in  its  scope  to  the  "arrangement"  of  devices  described  and 
claimed  in  it  as  new;  and  it  cannot  be  expanded  to  apply  to  sub- 
stituted devices,  different  in  character  and  dissimilar  in  form,  merely 
because  they  perform  some  of  the  intended  functions  of  the  patented 
devices,  or  because  the  same  general  result  is  effectuated  by  both. 

The  second  claim  of  the  patent — which  is  the  only  one  necessary 
to  be  considered — is  for  the  "arrangement  of  the  ropes  or  cables,  m,  m, 
elamp-bolts,  i,  i,  and  cross-bars,  J,  J,  snbstantially  as  and  for  the  pur- 
poses set  forth."  This  "arrangement,"  as  described,  provides  for  the 
use  of  two  cross-bars,  to  be  attached  to  the  ropes  or  cables  at  each  end 
by  means  of  clamp-bolts,  which  pass  through  the  cross-bars,  and  en- 
circle the  cables,  and  thus  hold  the  bars  in  place  by  pressure  upon  the 
cables,  by  relaxing  which  pressure  the  cross-bars  may  be  moved  np 
or  down,  and  any  desired  adjustment  in  length  of  the  cables  be  se- 
cured. In  the  upper  cross-bar  are  V-shaped  notches  for  holding  hods 
filled  with  bricks  or  mortar,  which  are  prevented  from  tilting  by  the 
lower  cross-bar,  against  which  the  handles  of  the  hod  rest.  In  this 
"arrangement"  it  is  obvious  that  notches  capable  of  holding  damp- 
bolts  in  place  by  compression,  clamp-bolts,  and  two  cross-bars,  are 
essential  constituents. 

In  the  hoisting  apparatus  made  and  used  by  defendant,  a  cable  of 
different  material  and  form,  and  without  the  essential  capabili&s  of 
the  cable  described  in  the  patent,  is  employed;  and  in  no  sense,  ex- 
cept that  of  carrying  the  weight  to  be  lifted,  can  it  be  regarded  as 
an  equivalent  of  the  latter.    It  is  made  of  iron,  with  links  of  a  peculiar 
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form,  BO  that  it  is  altogether  n&adapted  to  the  applioation  of  damp- 
bolta,  tbe  use  of  vhioh  is  indispensable  to  the  adjastabiliky  of  tbe 
cable.  Henoe  it  lacks  an  essential  feature  of  the  patented  *'arrange- 
ment."  Besides  this,  tbe  oross-bar,  which  snstains  the  hods,  is  at- 
tached to  tbe  cable  by  a  depression  m  one  of  the  links,  in  which  it 
rests,  and  is  held  by  a  simple  screw  passing  through  the  cross-bar  and 
tbe  cable  link.  And,  finally,  but  one  cross-bar  is  used,  in  which  are  V- 
sbaped  notches  to  hold  the  bods,  which  are  prevented  from  tilting  by 
bans  projected  from  each  side  of  the  V.  With  these  notable  differences 
in  form  and  function,  these  devices  cannot  be  identified  by  any  role 
of  eqnivalenoy,  and  hence  we  cannot  adjudge  the  defendant  guilty  of 
infringement. 

Tbe  bill  is  dismiased,  with  oosts. 


Undbbwood  0.  Wabbir  and  another.* 
[Oireuit  (hurt,  H  D.  Wmim,  Jane  10, 1885.) 

FATEHTS  for  IlfTBlTTIOim— Tkaok-Dbills. 

The  combination  covered  by  letters  patent  Ko.  205,927,  Issued  to  F,  J.  Un- 
derwood for  an  improvement  in  railroad-track  drills,  is  not  Infringed  bj  the 
me  ol  the  device  described  in  letters  patent  l{o.  1S6,23S,  by  the  addition  xA 
a  vertical  screw  with  s  thumb-piece,  for  the  purpose  of  holding  the  aUding 
block  in  position. 

In  Equity. 

Gt.  M.  Stewart  and  Brtfton  A.  Hill,  few  complainantJ 

Parkinson  <£  Parkinson,  for  defendants. 

Treat,  J.,  {oraUy.)  The  case  of  Underwood  v.  Wairen  and  March 
is  a  suit  for  infringement  of  a  patent.  Most  of  the  elements  of  this 
case  have  been  heretofore  considered,  and  the  views  of  tbe  court  will 
be  found  in  20  Fed.  Bbp.  697. 

AH  that  is  necessary  to  determine  the  question  now  presented  can 
be  expressed  in  a  very  few  words.  Tbe  Underwood  patent,  No.  205,- 
927,  dated  Jnly  9, 1878,  is  a  combination  patent.  The  defendants  use 
the  Belan  patent,  of  which  they  are  the  proprietors,  which  patent  was 
issued  November  18,  1876,  numbered  186,235.  Both  of  these  pat- 
ents are  for  ratchet-drills  in  connection  with  rails,  or  more  especi- 
ally fish-plates  on  rails.  The  Belan  patent  consisted  of  two  paral- 
lel bars,  with  clamps  extending^  therefrom  to  hold  them  in  position,  and 
clamped  to  the  railroad  bar;  and  in  order  to  operate  the  drill  there 
was  a  moroble  block  between  the  bard,  with  a  horizontal  screw  run- 
ning through  it  at  tbe  particular  point  where  it  was  desired  to  bore 
the  railroad  bar.    By  screwing  up  horizontally  the  boring  apparatus, 

ifieported  by  BenJ.  F.  Hex,  Esq.,  of  the  St.  Louis  bar. 
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the  end  coald  be  effected.  It  was  ascertained,  however,  that  such  a 
device  wae  not  sufficiently  ligid  to  effect  the  end ;  hence  the  subse- 
qnent  patent,  fully  described  in  the  opinion  heretofore  given  by  the 
court,  which  is  a  combination  patent.  Instead  of  taking  two  parallel 
barp  through  which  slides  a  movable  block  with  the  horizontal  screw^ 
the  new  patent  takes  only  one  bar  with  a  mortice-block  sliding  on  it, 
to  be  held  in  position,  as  occasion  requires,  by  a  wedge  on  the  side 
of  it,  or  aa  stated,  "any  other  equivalent  device."  But  the  force  of 
plaintiff's  patent  is  in  the  combination ;  that  is,  the  taking  of  a  single 
bar  with  a  mortice-slide  and  a  wedge,  or  an  equivalent  contrivance 
as  a  vertical  screw,  to  keep  it  in  position  while  the  ratchet-drill  is 
boring  a  hole  through  the  fish-plate,  or  the  bar  to  which  the  fish-plate 
is  to  be  attached.  There  is  no  element  in  the  Underwood  patent 
which  is  not  in  the  Belan  patent,  except  that  in  the  Underwood  com- 
bination there  is  a  single  bar  instead  of  two  parallel  bars,  with  an 
addition  which  makes  a  separate  claim  of  what  is  called  a  bail, 
whereby  the  single  bar  can  be  raised  or  lowered  so  that  yon  may  bore 
horizontally. 

That  is  sufficient  for  a  general  description.  It  so  happens  that  the 
proprietors  of  Ihe  Belan  patent  have  everything  that  they  had  before, 

only  they  have  'chosen,  in  order  to  hold  the  sliding  block  in  position 
more  firmly  than  had  been  done  under  the  original  Belan  patent, 
bore  vertically  through  it,  and  by  means  of  a  screw  and  a  thumb- 
piece  to  hold  it  firmly  i^  position.  Now,  it  is  a  most  familiar  prin- 
ciple in  the  law  of  patents  that  one  who  has  a  combination  cannot 
sue  for  an  infringement  any  person  who  does  not  use  his  entire  com- 
bination.  If  he  has  chosen  to  insert  in  his  combination  elements 
that  are  unnecessary,  his  patent  meets  with  very  little  favor.  In 
this  particular  case,  however,  there  is  no  infringement  of  his  combi- 
nation at  all.  The  avermeut  seems  to  be  that  by  using  a  vertical 
screw  with  a  thumb-piece,  which  is  the  most  familiar  mechanical  ele- 
ment to  hold  a  slide  in  position,  the  defendants  have  infringed  this 
complainant's  combination.  They  have  not  used  the  combination, 
nor  any  new  element  of  it. 

The  bill  is  dismissed.   There  is  no  infringement. 
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HoZiiDAT  and  others  v.  Matthbsoh  and  others. 

[Circuit  Court,  S.  D.  New  York.  1886.) 
Patekts  for  Ikvektiohb— Vncokditiomal  Balk  of  Patbnt«d  Article  in  Fob- 

EIOK  (JOUKTRY  —  RlQHT  OF  FURCHAUR  FROH  VSHDES  TO  UbK  OR  SELL  IH 

Ukited  States. 

The  owner  of  a  patent  in  the  United  States  for  an  inT«nt[on,  who  has  sold 
the  patented  article  in  Kngland  without  restriction  or  conditions,  cannot  treat 
as  an  infringer  one  who  has  purcliaaed  the  article  in  England  of  the  vendee  of 
the  patentee,  and  restrain  him  from  using  or  selling  the  article  in  the  United 

Stales. 

Wallace.  J.  This  motion  for  a  preliminary  injunction  raises  the 
qnestion  whether  the  owner  of  a  patent  in  the  United  States  for  an 

inTention,  who  has  sold  the  patented  article  in  England  without  re- 
striction or  conditionB,  can  treat  as  an  infringer  one  who  has  pur-* 
chased  the  article  in  England  of  a  vendee  of  the  patentee,  and  can 
restrain  him  from  nsing  or  selling  the  article  here.  This  question  has 
been  decided  adversely  to  the  complainant  in  this  court  upon  a  mo- 
tion to  punish  the  defendants  for  contempt  in  violating  an  injunction 
obtained  in  a  former  suit  between  the  parties;  and  it  was  held  by 
Judge  Whekler  in  substance  that  the  sale  carried  all  the  rights  to  the 
article  which  the  complainants,  the  vendors,  had.  including  the  right 
to  use  it  or  sell  it  whenever  the  complainanto  could  do  bo.  Holiday 
T.  Mattheton,  Op.  MS.  That  decision  is  controlling  upon  this  motion, 
but  it  is  proper  to  add  that  the  reasons  upon  which  it  proceeds  are 
satisfactory,  and  would  prevail  if  the  question  were  an  original  one 
between  these  parties  and  in  this  court. 

When  the  owner  sells  an  article  without  any  reservation  respecting 
its  use,  or  the  title  which  is  to  pass,  the  purchaser  acquires  the  whole 
nght  of  the  vendor  in  the  thing  sold :  the  right  to  use  it,  to  repair  it, 
a'nd  to  sell  it  to  others ;  and  second  purchasers  acquire  the  rights  of 
the  seller,  and  may  do  with  the  article  whatever  the  first  purchaser 
could  have  lawfully  done  if  he  had  not  parted  with  it.  The  presump- 
tion arising  from  such  a  sale  is  that  the  vendor  intends  to  part  with 
all  his  rights  in  the  thing  sold,  and  that  the  purchaser  is  to  acquire 
an  unqualified  property  in  it;  and  it  would  be  inconsistent  with  the 
presumed  understanding  of  the  parties  to  permit  the  vendor  to  retain 
the  power  of  restricting  the  purchaser  to  using  the  thing  bought  in  a 
particular  way,  or  in  a  particular  place,  for  a  limited  period  of  time, 
or  from  selling  his  rights  to  others.  It  is  quite  immaterial  whether 
the  thing  sold  is  a  patented  article  or  not;  or  whether  the  vendor  is 
the  owner  of  a  patent  which  gives  him  a  monopoly  of  its  use  and  sale. 
If  these  circumstances  happen  to  concur  the  legal  effect  of  the  trans- 
action is  not  changed,  unless  by  the  conditions  of  the  bargain  the 
monopoly  right  is  impressed  upon  the  thing  purchased;  and  if  the 
vendor  sells  without  reservation  or  restriction,  he  parts  with  his  mo- 
nopoly BO  far  as  it  can  in  any  way  qualify  the  rights  of  the  purchaser. 
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^  The  purchaser  does  not  acquire  any  right  in  the  monopoly,  bnt  he 
does  acquire  the  right  of  unrestricted  ownership  in  the  article  he 
-buys  as  against  the  vendor,  including,  as  an  inseparable  incident,  the 
right  to  nse  and  enjoy  iti  and  to  transfer  his  title  to  others.  Bkimur 
T.  McQxiewan,  14  How.  649 ;  Goodyear  v.  Beverly  Bvhher  Co,  1  Cb'ff. 
348;  Washing-machine  Co.  v.  Earle,  3  Wall.,  Jr.  320;  Bloomer  v.  Afi/- 
Un^er,  1  Wall.  340,  351;  3fticA«H  v.  Hawfev,  16  Wall.  544,  548 ;  Paper 
Bag  Cases,  105  U.  S.  770;  Day  v.  Union  Rubber  Co,  3  Blatchf.  494; 
McKay  v.  Wooster,  2  Sawy.  878;  Wilder  v.  Kent,  16  Fbd.  Rhp.  3X7. 

The  oases  like  Hatch  7.  Adams,  23  Fbd.  Bbp.  434,  and  Soeiett, 
etc.,  V.  TUghman'e  Pat.  Sand  Blast  Co.  26  L.  J.  Ch.  1,  relied  on  by 
the  complainants,  have  no  application  to  a  case  like  this.  When  the 
owner  of  a  patent  sells  the  patented  article  andereixcnmstanceBwhieb 
imply  that  tbe  purchaser  is  not  to  acqaire  an  onqaalified  property  in 
the  thing  purchased,  as  where  a  lieense  aooompanies  the  transfer, 
the  purchaser's  rights  are  limited  to  the  extent  of  the  monopoly 
granted  to  him.  Those  cases  involved  the  extent  of  the  monopoly 
acquired  in  a  patented  article  under  a  license  or  territorial  right  from 
the  owner  of  the  patent,  the  article  having  been  originally  sold  under 
the  license. 

The  motion  is  denied. 
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GoBHHLIiT  V,  MaBEWALD. 

{Ok-euit  Qmrt,  S.  D,  Nm  TorJu  188S.) 

PATBRTB  rOB  IfTENTIONS—InVBIKOBICSNT— OOSTS— EXPENBX  OP  MODSL. 

The  ezpenie  of  obtaining  a  model  of  an  infringing  machine  cannot  be  deemed 
A  taxable  diafaunement  in  favor  of  the  prerailing  party. 

WaIiIiAOB,  J.  The  derk  properly  refased  to  tax  the  item  of  $160 
in  plaintifF*B  bill  of  ooBts  for  the  expense  of  obtaining  a  model  of  the 
defendant's  infringing  machine.  Irrespective  of  any  question  as  to 
the  propriety  or  necessity  of  procuring  such  a  model,  the  expense  in- 
onrred  eannot  be  deemed  a  taxable  disbursement  in  favor  of  the  pre- 
vailing party.  The  reawms  vhy  saoh  an  item  should  not  be  allowed, 
are  fully  stated  in  the  opinion  of  the  eourt  in  Wooiimff  v.  barney,  1 
Bond,  528,  and  in  Hiutey  v.  Bradley,  6  Blatehf.  310.  It  is  obvious 
that  it  would  subject  litigants  in  patent  cases  to  onerous  and  some- 
times to  oppressive  burdens,  if  parties  were  permitted,  at  their  dis- 
cretion, to  procure  modds,  and  tax  their  nnsnooessful  adversaries  with 
the  expense.  The  question  is  not  an  open  one.  See,  also,  Wootttr  t. 
Barker,  SS  Fed.  Bbp.  49. 

The  taxation  is  affirmed. 
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Bust  v.  Cornell  Steam-Boat  Co. 

iCireuit  Court,     D.  Nm  York.    July  1,  18&5.) 

Towage— Negijgence— Evidence— iNjraucTioN— New  Tbiai,.  ' 
Under  the  circumstances  of  ihis  case  the  question  of  negligence  was  a  ques- 
tion for  the  Jury  to  determine,  and  the  verdict  not  being  80  manifeatly  against 
the  weight  of  the  evidence  as  to  warrant  ttie  court  in  setting  it  aside,  and  the 
instructions  of  the  court  fairly  presenting  the  quoition  of  negligence  to  the 
jury,  a  motioi^  for  a  new  trial  is  denied. 

Motion  for  New  Trial. 

This  action  is  brought  to  recover  damages  occasioned  by  the  negli- 
gence of  the  defendants  in  failing  to  tow  properly  the  plaintiffs  canal- 
boat  Minnie  F.  Howe  from  Newburgh  to  New  York  on  the  evening  of 
October  4,  1881.  In  the  last  tier,  directly  behind  the  oanal-boat» 
was  a  spile-driver,  which  became  disengaged  and  was  forced  by  the 
winds  and  waves  violently  against  the  stern  of  the  canal-boat,  caasing 
the  loss  and  injury  complained  of.  Evidence  was  given  tending  to 
show  that  the  spile-driver  became  unmanageable  because  of  the  giv* 
ing  way  of  a  cleat  to  which  the  backing-line  was  fastened.  The  spile- 
driver  drew  but  tittle  water  and  carried  no  crew.  Her  deck  was 
nearly  covered  by  a  house  which  caught  the  wind,  no  matter  from 
what  quarter  it  was  blowing.  She  was  an  unwieldy,  top-heavy,  and 
dangerous  craft  to  place  in  proximity  to  other  boats.  The  action  was 
tried  at  the  April  circuit,  1885,  and  resulted  in  a  verdict  for  the  plain- 
tiff. The  defendants  now  move  for  a  new  trial  upon  the  grounds, — 
first,  that  the  verdict  is  against  the  weight  of  evidence;  and,  tecond, 
that  there  was  error  in  one  of  the  instructions  to  the  jury. 

James  L.  Bishopt  for  plaintiff.  . 

Enos  N.  Taft,  for  defendants. 

CoxB,  J.  The  verdict  was  not  so  manifestly  against  the  weight  of 
evidence  as  to  warrant  the  court  in  setting  it  aside.  The  proposition 
now  to  be  determined  is,  not  whether  the  court  is  in  accord  with  the 
jury  upon  the  facts,  but  was  there  a  question  of  ne^igence  which 
should  have  been  submitted  to  them?  If  so,  the  court  oannot  dis- 
turb the  verdict  without  intrenching  upon  the  province  of  the  jury, 
unless  it  is  so  clearly  against  the  evidence  as  to  justify  the  conclusion 
that  they,  through  ignorance,  depravity,  or  gross  partiality,  failed  to 
comprehend  their  duty.  There  is  nothing  here  to  warrant  such  a 
presumption.  It  may  be  conceded  that  the  defendants'  version  of 
the  transaction  was  maintained  by  witnesses,  who,  in  number  and 
intelligence,  more  than  balance  those  produced  by  the  plaintiff;  but 
this  concession  avails  the  defendants  nothing.  The  jury  were  justified 
in  finding,  if  they  saw  fit  to  do  bo,  that  the  defendants  had  not,  in 
the  fulfillment  of  their  contract  with  the  plaintiff,  done  all  that  a  care- 
ful and  prudent  navigator  should  do  in  the  making  up  and  manage- 
ment of  the  tow.   It  was  permissible  for  them  to  say  that  it  was  not 
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wise  or  pradent  to  start  upon  a  night  voyage  with  snoh  an  unruly 
oraft  as  the  Bpile-driver  so  near  a  heJpless  boat,  at  a  time  when  the 
-wind  was  aft,  and,  aooording  to  one  of  the  vitnesses.  ominons  signals 
were  in  the  sky.  The  determination  of  the  jury  ought  not  to  be  inter- 
fered with.  Davey  v.  ^tna  Life  Ina.  Co.  30  Fan.  Rbp.  494;  Qilmer 
V.  City  of  Grand  Rapids,  16  Fed.  Bbp.  708,  711;  MengisY.  Lebanon 
Manuf'g  Co.  10  Fad.  Bbp.  665;  Blanckard's  Qumtock  Taming  FaC' 
tory  T.  Jacobs,  2  Blatobf.  69. 

Bat  it  is  urged  that  the  ooart  fell  into  error  in  instruoting  the  jury 
as  foUowB : 

"If  yon  Bnd  that  the  only  fitult  in  the  case  w<a3  an  improper  cleat  upon  the 
spile-driver,  that  would  not,  of  itself,  be  sufficient  to  charge  the  defendants,  un- 
less you  find  also  that  the  facts  were  of  such  a  character  that  the  defendants 
knew,  or  ought  to  have  known,  of  the  defective  character  of  the  cleat." 

Upon  this  branch  of  the  evidence,  then,  the  following  propositions 
were  Bubmitted :  Mrst,  was  there  an  improper  cleat,  and,  if  so,  was 
the  injury  occasioned  solely  by  reason  thereof  ?  Second,  did  the  de- 
fendants know  of  the  d^ect,  or  eonld  it  have  been  discovered  by  the 
exercise  of  ordinary  care  and  diligence  on  their  part?  It  is  insisted 
that  there  is  no  evidence  that  the  defendants  knew,  or  were  chargeable 
with  knowledge,  of  want  of  sufficiency  in  the  cleat.  That  it  proved 
inadequate  is  not  disputed.  It  gave  way  from  the  bolts  being  pulled 
out  through  the  deck  of  the  spile-driver,  fairly  indicating,  from  the 
standing-point  of  the  plaintiff,  that  it  was  improperly  fastened;  that 
the  wood  to  which  it  was  attached  was  decayed,  or  that  in  size,  con- 
struction, or  position,  it  was  incapable  of  bearing  the  strain  placed 
upon  it.  It  is  obvious  that  some  of  these  defects  could  have  been 
discovered  at  a  glance ;  others  by  a  careful  examination,  and  others 
still  only  by  a  minute  and  thorough  inspection,  which  the  defendants 
were  not  required  to  make.  Whether  the  defendants  should  have 
discovered  the  defect  depended  upon  various  questions  which  the  jury 
only  were  competent  to  decide.  The  mere  happening  of  the  accident, 
if  they  adopted  the  plaintiff's  theory  regarding  it,  was  alone  sufficient 
to  raise  a  presnmption  of  negligence.  For  instance,  they  might  have 
found  that  the  eleat  broke  early  in  the  night  before  the  winds  and 
waves  became  boisterous.  On  the  contrary,  they  might  have  adopted 
the  defendants'  theory,  that  it  broke  from  a  peril  of  the  sea;  because 
of  the  Bttdden,  angry,  and  unexpected  tempest.  That  the  prior  find- 
ding,  unexplained,  would  be  sufficient  to  inculpate  the  defendants 
can  hardly  be  doubted.  On  the  one  hand  the  defendants  were  not 
held  to  the  strict  rule  applicable'to  common  carriers,  and  on  the  other 
their  duties  were  not  confined  to  the  less  onerous  obligations  which  a 
master  owes  to  his  employes.  They  occupied  a  medium  ground  be- 
tween the  two.  They  were  bailees  for  hire,  having  life  and  property 
in  their  keeping,  and  they  were  required  to  exercise  ordinary  care, 
skill,  and  prudence,  in  arranging  and  navigating  the  tow.  Whether 
they  fulfilled  their  obligations  in  these  respects,  was,  upon  all  the  evi* 
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dence,  a  question  of  fact  for  the  jury,  and  not  a  question  of  law  for 
the  court.  For  these  reasons  it  is  thought  that  the  instruction  com- 
plained of  was  not  erroneous,  but  was  as  favorable  to  the  defenduito 
as  they  could  reasonably  ask.  Of  the  many  anthoritiea  nphfdding 
the  foregoing  propositions,  a  few,  which  may  be  regarded  as  more  or 
less  controlling  in  this  court,  are  here  given.  Bose  t.  Stephens  d  C 
Tramp.  Co.  20  Blatchf.  411;  S.  C.  11  Fed.  Ebp.  488;  Robinaon  t. 
New  York  Cent,  dt  H.  R.  R.  Co.  20  Blatchf.  338 ;  S.  C.  9  Fbd.  Bbp. 
877;  Bintotd  v.  Samet  17  Fed.  Bbp.  905;  Alden  v.  Same,  36  N.  T. 
102;  Worster  y.  Forty-Second  St.  JJ.  Co.  60  N.  Y.  208;  Mullen  St, 
John,  S7  N.  Y:  667;  Lyont  v.  Rosenthal,  11  Hun,  46;  The  Quickstep, 
9WaU.665;  m  A/.  M.  Ca^b,  10  Blatchf.  467,471;  The  Stoe^takes, 
Brown's  Adm.  609,  614. 
Xhe  motion  for  a  new  trial  is  denied. 


Thb  BEBons. 
{DiMtriet  Chvrt,  W.  D  Pennsgleanta.  Jane  ao,  1S86.J 

1.  Towage— EzBMFTioiT  from  I^^egltgbnob. 

An  understanding  that  a  tow-boat  should  not  be  responsible  for  damages  to 
the  tow  upon  a  contemplated  trip,  would  not  ezonerata  the  tow-boat  from  the 
coDsequences  of  actual  negUgenoe  In  the  performance     the  MrTloe  vodei^ 

taken. 

3.  Bahe — Dauaoes. 

The  general  rule  ig  that  the  damages  recoverable  for  injury  to  a  vessel  bj  a 
collision  should  not  exceed  her  then  value. 

In  Admiralty. 

Z>.  r.  Watson,  for  libelant. 

Knox  di  Reed,  for  respondent. 

AcHESON,  J.  The  evidence,  as  a  whole,  scarcely  warrants  the  con- 
clusion that  there  was  any  express  agreement  relieving  the  Besone 
from  that  measure  of  care  and  diligence  which  the  law  imposes  upon 
a  tow-boat.  But  if  the  oonversation  between  John  Jackson  and  W. 
G.  Jutte  was  as  tbe  latter  testifies,  still  it  would  not  exonerate  the 
tow-boat  from  the  consequences  of  actual  negligence  in  the  perform- 
ance of  the  service  undertaken.  Powell  v.  Pennsylvania  R.  Co.  32 
Fa.  St.  414.  The  contract,  however,  having  been  entered  into  with 
the  prospect  of  encountering  ioe,  th6re  was  no  enlpability  in  under- 
taking the  trip;  and  it  may  be  conceded  also  that  if  there  was  any 
increased  risk  arising  from  the  presence  of  ice,  the  libelant  should  be 
held  to  have  accepted  that  hazard.  The  real  question  in  the  ease 
then  is  whether  the  Bescue  was  forced  npon  the  flat-boat  by  the 
pressure  of  tbe  ice  or  struck  it  negligently. 

And  here  the  weight  of  evidence  is  most  decidedly  against  the 
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Beeoue.  In  backing  towards  the  flat  after  the  tow-boat  bad  broken 
the  ice  and  opened  a  way  to  Jackson's  float,  there  was  a  plain  lack 
of  that  d^ee  of  care  which  the  occasion  called  for.  As  no  one  was 
left  on  the  flat  to  warn  off  the  Besoue.  as  she  approached^  it  was  im- 
perative that  some  one  ahonld  have  been  on  watch  at  the  stem  of  the 
tow-boat.  Conceding  tbat  the  pilot  is  correct  when  he  says  the  flat 
conld  be  seen  from  the  pilot-house  "every  time  I  looked  at  her,"  still 
he  bad  his  other  appropriate  duties  to  perform  and  could  not  closely 
and  Gonstantly  watch  the  flat.  Hence,  as  he  himself  states,  the  stern 
of  the  tow-boat  was  only  about  seven  or  eight  feet  from  the  flat  when 
he  rang  the  stopping-bell,  and  the  headway  was  not  arrested  in  time. 
The  flat  was  not  only  hit  by  the  Rescue,  but  one  o£  her  wheel-arms, 
eoming  down  on  the  top  of  the  flat,  foreed  it  under  water.  Undonbi- 
edly,  the  collision  oould  have  been  avoided  by  tlie  exerdse  of  proper 
care.  The  proof  is  clear  that  the  disaster  was  altogether  the  zesolt 
of  culpable  negligence  on  the  part  of  the  Bescne. 

The  libelant's  claim,  so  far  as  it  relates  to  the  expense  of  raising 
and  repairing  the  flat-boat,  is  well  made  out ;  but  the  item  of  demur- 
fage  must  be  disallowed.  The  evidence  as  to  actual  loss  here  is  some- 
vhat  vagne,  and  I  incline  to  think  there  was  nnneeessary  delay  in 
raising  the  flat.  The  controlling  reason,  however,  for  denying  de- 
murrage is  that  the  other  damages  allowed  are  probably  as  much  as 
the  flat  was  reasonably  worth  when  she  was  sunk.  Now,  the  general 
rale  is  that  the  damages  allowed  for  injuries  to  a  vessel  should  not 
exceed  her  value  at  the  time  of  collision,  {The  Vtnus,  17  Fed.  Bsp. 
925,)  and  there  is  nothing  in  this  case  to  take  it  out  of  that  rule. 

Let  a  decree  be  drawn  in  favor  of  the  libelant  for  $459.21,  with 
interest  from  July  1,  18S4,  and  costs. 


The  Wm.  Ea&rr. 

{Dittrta  (kurtt  W.  D.  Pmtuj/lvania.  June  17, 188S.) 

Pdkchasb  of  Vebsel— Noticb  of  Libk— Ebtoppbl. 

While  reflpondcats  were  negotiating  for  the  purchase  of  a  steam-boat,  a  Hea- 
creditor  notified  them  of  his  claim,  and  waraed  tliem  not  to  buy  aotll  It  was 
settled ;  bat  snbaeqiiently  informed  tbem  that  it  was  settled,  at  the  same  time 
remarkiag  that  they  ought  to  see  that  they  got  a  good  bond ;  thereupon  the  re- 
spondents completed  the  pnrchase,  and  paid  the  price,  taking  the  customary 
bond  of  Indemnity  against  liens  generally.  Mdd,  thtt  such  creditor  was  es- 
topped from  asserting  that  said  claim  was  a  Hen  against  the  boat  in  the  hands 
of  t  be  lespondents,  to  the  prejudice  of  the  lespoodenta  aud  their  aorety  in  said 
bond. 

In  Admiralty. 

Albert  York  Smithy  for  libelants. 
KwxB  d  Reed,  for  respondents. 
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AcHESoN,  J.  Whilo  the  respondents  were  negotiating  for  the  pur- 
chase  of  the  steam  tow-boat  Wm.  Kraft,  Joseph  Short,  one  of  the 
libelants,  notified  them  of  the  claim  in  question,  and  warned  them 
not  to  buy  until  it  was  settled;  but  afterwards  he  returned  to  the 
respondents  and  informed  them  that  the  cl^im  had  been  settled.  The 
respondents  then  consummated  the  purchase,  and  paid  the  lull  con- 
sideration in  cash  and  negotiable  paper.  So  far  there  is  no  dispule 
as  to  the  facts.  But  both  respondents  further  testify  that  at  the  sec- 
ond  interview  Short  told  them  the  boat  did  not  owe  the  libelants  any- 
thing, and  to  go  ahead  and  buy  her.  This  Mr.  Short  denies ;  but  I 
think  the  weight  of  the  testimony  here  is  with  the  respondents. 
Short's  account  of  the  matter  is  this:  "I  told  him  [Hodgson]  the  ac- 
count was  settled,  and  at  the  same  time  told  him  significantly  that 
he  should  see  that  he  got  a  good  bond."  But,  if  it  be  true  that  Mr. 
Short's  language  was  that  "the  account  was  settled,"  the  respondents 
had  a  right  to  infer,  under  the  circumatances,  that  they  were  now  at 
liberty  to  purchase  without  reference  to  this  claim.  Indeed,  Short's 
conduct  admitted  of  no  other  interpretation. 

It  is  a  customary  thing  for  a  purchaser  of  a  steam-boat  to  take  a 
bond  of  indemnity  against  liens,  and  the  respondents  would  natorally 
regard  Mr.  Short's  obserratiou  on  that  subject  as  a  friendly  sugges- 
tion having  respect  to  other  and  secret  liens.  Such  bond  of  indem- 
nity against  liens  generally  the  resomdents  did  take,  as  any  prudent 
purchaser  of  a  steam-boat  would  ordinarily  do.  It  appears,  however, 
that  the  solvency  of  the  surety  in  this  bond  is  now  somewhat  ques- 
tionable. But  the  surety  himself  is  entitled  to  protection  against  a 
claim  which  the  creditora  have  waived,  or  estopped  themselves  from 
asserting. 

I  have  carefully  looked  into  the  evidence,  and  am  very  clear  that 
the  libelants  have  estopped  themselves  from  asserting  a  lien  against 
the  boat  in  the  hands  of  these  respondents.  The  fact  is  the  claim 
ivag  settled.  True,  the  libelants  took  notes  for  part  of  it,  but  this 
circumstance  was  not  disclosed  to  ibe  respondents,  or  the  surety  in 
the  bond  of  indemnity.  Now,  doubtless,  the  mere  taking  of  a  note 
does  not  operate  to  discharge  a  lien,  and,  as  against  the  former  owner 
of  this  boat,  the  lien  might  well  be  enforced,  the  notes  being  overdue 
and  unpaid.  But  when  the  court  is  asked  to  enforce  the  claim  as  a 
lien,  to  the  prejudice  of  the  present  owners  and  their  surety,  a  very 
different  question  is  presented.  As  against  them  good  faith  forbids 
the  libelants  to  assert  the  claim. 

Let  a  decree  be  drawn  dismissing  the  libel,  with  coats. 
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Ballin  and  others  v.  Lehb  and  others. 
(Vireuit  Ckmri,  8.  D.  New  York.   April,  1885.) 

Rkmota^  op  Cadbe— Act  of  1875— Citizenbhip— AuEire.  ' 

A. ,  a  citizen  of  New  York,  and  B.,  a  citizea  of  New  Jersey,  sned  C. ,  a  cltixeo 
of  Maryland,  and  D.,  a  aubject  of  Pmsua,  in  the  state  court.  Mtid^  that  the 
,  suit  was  removable  to  the  United  States  circuit  court. 

Motion  to  Bemand. 

David  Leventritt,  for  plaintiffs. 

Samuel  W,  Weiss^  for  defendants. 

Wheeleb,  J.  One  of  the  plaintiffs  is  a  citizen  of  New  York,  and  the 
otiier  of  New  Jersey;  one  of  the  defendants  is  a  citizen  of  Maryland, 
and  the  other  a  snbjeot  of  Prussia.  The  act  of  1875,  (Snpp.  Ber.  St. 
174,)  makes  suits  removable  in  which  there  is  a  controversy  between 
citizens  of  different  states,  or  between  citizens  of  a  state  and  foreign 
citizens  or  subjects.  There  are  no  citizens  of  the  same  state,  nor 
citizens  or  subjects  of  the  same  foreign  country,  on  opposite  sides  of 
the  controversy  in  this  suit.  Each  person  on  one  side  is  a  citizen  of 
a  state,  and  each  person  on  the  other  is  a  citizen  of  another  state  or 
country.  The  statute  uses  the  plural  number  only,  but  this  includes 
the  singular,  and  does  not  imply  that  there  must  be  more  than  one 
citizen  of  the  same  state  on  one  side  of  every  controversy  to  make 
the  suit  removable.  A  suit  in  favor  of  one  citizen  of  one  state  against 
one  citizen  of  another  state,  or  an  alien,  would  be  none  the  less  re- 
movable, because  there  were  not  more  than  one  of  each  class.  There 
is  no  person  here,  as  a  party  to  this  controversy  or  suit,  who  is  not 
within  the  description  of  the  statute  as  to  all  of  his  opponents.  There 
is  DO  occasion  for  any  severance  of  causes  of  action  or  parties;  the 
statute  covers  the  whole.    Removal  Cases,  100  U.  S.  457. 

Motion  to  remand  denied. 


Maibeb  v.  Olkstead  and  others. 
{Cireuii  Court,  8.  D.  Ifeta  York.   April,  1885.) 

BsirovAX.  OF  Cause— Time  or  Rkmotal— Repeal  of  Rev.  St.  (  639,  cL.  2. 

The  second  clause  of  section  039  of  the  Revised  titaiutcs  was  repealed  by  the 
act  of  1876. 

Motion  to  Bemand. 

J.  D.  McClelland,  for  plaintiff. 

F.  W,  Angell,  for  defendant.  ' 

Whebleb,  J.    The  removal  of  this  cause  from  the  state  court  being 
after  a  term  at  which  it  eould  have  been  tried,  and  therefore  too  late 
v.24F,no.5— 13 
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tinder  the  act  of  1S75,  is  sought  to  be  snstained  by  the  act  of  1866, 
(subdivision  2  of  section  639,  Bev.  St.  U.  S.)  But  that  clause  is 
held  to  be  repealed  by  the  act  of  1875,  {Hyde  v.  Ruble,  104  U.  S. 
407,)  although  it  had  been  held  otherwise  preTioasly,  by  vahoas  state 
and  circuit  courts. 

Motion  to  remand  granted. 


Bayibb,  Beeeiver,  etc.,  v.  Habinb  Nat.  Bakk. 

(Clreuit  Churi,  3.  D.  Neve  T&rh.   April.  1885.) 

Kbuotai.      Oaubb  —  AcnoB  aqainst  Rbobivsb  ot  Natuknaxi  Bahk— Turn  ot 
Hbbcoval. 

A  receiver  of  an  insolvent  bank  commenced  an  action  against  the  receiver 
of  a  national  bank  in  the  state  court  bv  tiummons,  without  any  complaint  setting 
out  his  cause  of  action,  at  a  time  early  enough  to  mako  it  triable  at  the  April 
term  of  the  court,  if  the  pleading  had  been  promptly  put  iu;  but  the  time  of 
filing  the  complaint  was  extended  to  the  April  term,  when  plaintifl  moved  for 
an  order  for  the  oxamin&tioa  of  the  offlcera  of  the  national  Lank,  to  enable  lifm 
tomakeoomplai'nt;  and,  in  support  of  the  motioD,  filed  an  affidavit  statlne  that 
his  cause  of  action  arose  out  of  the  fact  that  the  bank,  of  which  plaintiff  was 
receiver,  had  paid  to  defendant's  bank  ille^  interest,  and  that  by  the  statutes 
of  the  United  States  defendant  became  mdebted  to  his  bank  for  twice  the 
amount  bo  paid,  if  the  examination  bad  been  bad  instantly,  and  a  complaint 
been  framed  at  once,  the  cause  would  not  have  been  triable  in  due  course  until 
the  Alay  tc-rm,  and  at  that  term  It  was  removed  to  the  United  States  court. 
JXfbl,  that  the  cause  was  removable,  and  that  the  application  for  removal  was 
made  in  time. 

Motion  to  Bemand. 

Wiiliam  B.  Homhlower,  for  plaintiff. 

Charles  W.  Bangs,  for  defendant. 

Whbelbb,  J.  This  suit  appears  to  have  been  commenced  in  the 
state  court  by  sammons,  without  any  declaration  or  complaint  show- 
ing for  what  cause  of  action,  at  a  time  early  enough  to  make  it  tria- 
ble at  the  April  term  of  that  court,  if  the  pleadings  had  been  promptly 
pat  in.  But  the  time  of  filing  the  complaint  was  extended  until  into 
the  time  of  the  April  term.  Then  the  plaintiff  moved  for  an  order 
for  the  examination  of  the  officers  of  the  defendant  bank  to  enable 
him  to  make  a  complaint,  and,  in  support  of  that  motion,  filed  his  af- 
fidavit Betting  forth  what  bis  cause  of  action  was,  as  appears  to  be 
required  in  sucb  proceedings.  At  that  time,  if  the  examination  had 
been  had  instantly,  and  a  complaint  had  been  framed  at  once,  the 
cause  would  not  have  been  triable  in  due  coarse  nntil  the  May  term 
of  the  state  court,  and  at  that  term  it  was  removed  to  this  court.  The 
affidavit  stated  that  the  cause  of  action  arose  out  of  the  fact  that  the 
firm  of  which  the  plaintiff  is  receiver  had  paid  to  the  defendant  bank 
Tarioas  sums  of  money  as  interest,  in  excess  of  the  rate  allowed  by 
the  laws  of  New  York,  and  of  that  limited  for  the  banks  of  the  state 
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of  New  York,  and  that,  by  the  proTisions  of  the  stataies  of  the  United 
States,  the  defendant  became  indebted  to  the  firm  for  twice  the  amount 
of  the  interest  so  paid.  This  motion  to  remand  is  made  upon  the 
gronnds  that  the  action  does  not  appear  to  be  one  that  is  removable, 
and  that  the  removal  was  too  late.  It  is  argued  thf£t  the  statement 
of  the  canse  of  action  in  the  afiSdavit  was  for  the  purpose  of  the  ex- 
amination only,  and  that  the  oomplaint  may  be  for  some  cause  of 
action  entirely  different,  and  not  arising  under  the  laws  of  the  United 
States  at  all;  and  that,  as  the  case  could  have  been  tried  at  the 
April  term,  if  the  complaint  and  proceedings  had  been  prompt,  it  was 
not  removable  after  that  term.  Pullman  Palace  Car  Co.  v.  Speck, 
113  U.  S.  84,  S.  C.  5  Sup.  Gt.  Bep.  374,  is  much  relied  upon  in  sup- 
port of  the  latter  proposition. 

It  is  to  be  noticed  that  the  statute  under  which  the  removal  was 
had  does  not  refer  at  all  to  the  pleadings  in  the  action  for  a  guide. 
There  is  only  to  be  a  matter  in  dispute  ariung  under  the  laws  of  the 
United  States.  The  mode  of  bringing  on  the  dispute,  or  of  making 
its  nature  to  appear,  is  left  open.  Act  of  March  3,  1875;  Supp.  Bev. 
8t.  174,  §  2.  The  plaintiff  took  such  proceedings  under  the  law  of 
procedure  of  the  state  as  required  him  to  show  forth  his  cause  of  ac- 
tion. When  done  as  required,  he  bad  exhibited  a  cause  of  action 
arising  obviously  and  confessedly  under  the  laws  of  the  United  States 
as  the  matter  in  dispute.  This  has  not  been  changed;  and  he  does 
not  now  say  that  it  could  be  changed,  if  he  could  be  heard  to  say  bo 
at  this  stage.  The  cause,  as  made,  appears  to  be  clearly  removable 
in  character;  and,  from  this  statement  of  the  case,  it  appears  that 
the  cause  has  not  yet  even  progressed  far  enough  so  that  it  could  be 
tried  on  its  merits,  of  either  law  or  fact,  at  any  term.  The  defendant 
has  not  yet  been  called  upon,  or  had  any  opportunity,  to  answer,  or 
had  anything  to  answer.  A  default  could  not  be  taken  even  so  as  to 
be  followed  by  a  judgment,  for  there  is  no  declaration,  or  anything  in 
the  nature  bf  one,  on  which  to  make  np  a  judgment.  This  ease  ap- 
pears to  be  outside  of  the  principles  of  the  case  relied  upon.  McLean 
V.  Railway  Co.  17  Blatcbf.  363, 

Motion  denied. 
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United  States  v.  Bose. 

(Cireuit  Court,  D.  California.    June  23,  188fi.) 

1,  Public  Lands — AcrroN  by  United  States  to  Amkui.  Patekt. 

The  United  States  has  the  same  remedy  in  a  court  of  ec|uity,  to  set  aside  or 
annul  a  patent  for  land  on  the  ground  of  fraud  in  procuring  its  issue,  whicli 
an  individual  would  have  in  regard  to  bis  own  deed  procuFedunder  similar  ctr. 
cnmstances ;  following  U.  8.  v.  Minor,  6  Bup.  Ct.  Itcp.  836. 

2.  Saub— Procbbdikgs  BBFOitx  Land-Office — Effeutt  of  Judgments  akd  De- 

CBEBS. 

The  doctrine  of  the  conclusiveness  of  judgments  and  decrees  uf  courts  as  be- 
tween those  who  are  parties  to  the  litigfition,  is  not  applicable  to  the  United 
States  in  regard  to  the  proceedings  before  the  land-officers  in  granting  patents 
for  the  public  land. 

Suit  to  Set  Aside  Patent. 

J.  AI.  WtUlingf  for.oomplainants. 

Ckarlet  W.  Kitts,  {t^iU$  SearU$  with  him,)  for  defendant. 

Saws£:b,  J.  This  is  a  Buit  in  which,  as  in  the  case  of  U.  S.  t.  San 
Jacinto  Tin  Co.  23  Fed.  Bep.  379,  upon  an  indemnity  against  costs 
given  to  the  government  by  parties  in  interest,  the  indemnifying  parties 
have  been  permitted  to  prosecute  a  sait  in  the  name  of  the  United 
States  against  the  defendant,  to  set  aside  a  United  States  patent. 
The  grounds  relied  on  for  annulling  the  patent  are  that  it  was  ob- 
tained upon  fraudulent  representations  made  to  the  register  of  the 
land-office,  supported  by  perjury  in  the  affidavits  filed,  stating  the 
land  to  be  non-mineral  vacant  land,  when  it  is  alleged  to  have  been, 
in  fact,  known  mineral  land,  and  to  have  been  in  the  actual  posses- 
sion of  private  parties,  claiming  and  working  it  as  mineral  land,  at 
the  time  of  the  entry  in  the  land-office  and  of  the  issue  of  the  pat- 
ent. The  fraud  and  perjury  alleged  constitute  the  grounds  upon 
which  it  is  sought  to  vacate  the  patent.  In  (7.  S,  v.  Whiter  9  Sawy. 
125,  although  I  entertained  at  the  time  grave  doubts  as  to  its  appli- 
cability, I  finally  held,  upon  demurrer,  that  the  case  was  governed  by 
the  principle  established  in  U.  S.  v.  Flint,  4  Sawy.  51-53,  affirmed 
in  98  U.  S.  61.  and  in'  Vanee  v.  Burbank,  101  U.  S.  519,  and  dis- 
missed the  bill. 

I  thought  it  better  that  the  point  should  be  settled  by  the  supreme 
court  for  that,  and  all  other  contemplated  cases,  at  that  stage  of  the 
case.  The  value  of  the  property  turned  out  to  be  insufficient  to  give 
the  supreme  court  jurisdiction.  The  question  again  arose  in  U.  S. 
V.  Minor,  and  in  other  cases,  wherein  the  value  was  also  insufficient  to 
give  the  supreme  court  jurisdiction.  And  it  was  manifestly  likely  to 
arise  in  numerous  other  cases  in  this  state.  Still,  being  in  doubt,  and 
not  fully  satisfied  as  to.  the  correctness  of  my  former  ruling,  and  the 
question  being  one  of  great  importance,  and  certain  to  arise  in  a  great 
number  of  other  cases,  I  invited  the  district  judge  to  sit  with  me,  and, 
though  qot  fully  satisfied  on  the  point,  I  adhered  to  my  ruling  in  WkiteU 
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Case.  The  district  jadge,  though  somewhat  in  doubt,  taking  a  differ- 
ent view  of  the  question,  ve  divided  in  opinion,  and,  upon  the  re- 
qaest  of  the  counsel  for  oomplainant,  certified  a  division  of  opinion 
to  the  supreme  court.  Judgment  was  thereupon  suspended  in  this 
and  all  other  cases  involving  the  same  questions  then  pending  until 
the  point  should  be  authoritatively  settled  in  that  case. 

Towards  the  dose  of  the  last  term,  Minor's  Case  was  decided  foy  the 
supreme  coart,  and  distinguished  from  the  cases  upon  which  I  had 
xelied,  and  the  views  adopted  in  White's  and  Minor's  Cases  were  over- 
ruled. The  decision  in  Minor's  Case,  therefore,  authoritatively  set- 
tles in  favor  of  complainant  the  main  question  presented  by  the  de- 
marrer,  and  relied  on  by  defendant  in  this  case. 

Several  questions  are  made  as'tothe  sufficiency  of  some  of  the  ma- 
terial allegations  of  the  bill.  However  it  might  be  on  special  de- 
marrer,  I  think,  upon  the  whole,  thai  they  are  sufficient  upon  a  gen- 
eral demurrer,  which  only  goes  to  a  want  of  equity  in  the  bill.  As- 
suming the  defendant  to  be  correct  upon  all  points  discussed,  upon 
the  authority  of-  U.  S.  v.  Minor^  5  Snp.  Gt.  Bep.  836,  the  demurrer 
mast  be  overruled,  and  leave  given  to  answer  to  the  bill  on  or  before 
the  rale-day  in  August;  and  it  is  so  ordered. 


Dundee  Mobtoagb  Tbust  Investment  (jo.  v.  Farbish,  Chief  of  Police, 

and  others. 

Amebioan  Pbeehold  Land  Mobtoaoe  Co.,  of  London,  v,  Gboves, 
Sheriff,  etc.,  and  others. 

New  England  Mobtgagb  Secubitt  Co.  v.  Gboves,  Sheriff,  etc.,  and 

others. 

{.Circuit  Court,  D.  Oregon.   July  13, 1885.) 

1.  Taxation— MonTQAGE  Tax  Law  op  18S2. 

Od  Uie  question  of  wbelher  this  act  of  the  legUlatiirc  conforms  to  the  consti- 
tution of  Oregon,  this  court  follows  the  judgment  of  the  supreme  court  of  the 
state  in  Mumford  v.  Sea^,  11  Or,  67,  and  Crawford  v.  y^'nn  Co.  Id.  462;  and  on 
the  question  of  conflict  with  the  constitution  of  the  United  States,  the  ruling 
of  this  court  in  the  Dundee.  Mortgage  Trust  Investment  Co.  v.  Sehoot-diti.  JVo.  1, 
19  Fed.  Kep.  359,  and  21  Fed.  Rep.  151,  is  followed. 

2.  Same— An  Act  for  Raisino  Rkvknub. 

Tlie  mortgage  tax  law  does  not  levy  any  tax  or  raifie  any  revenue,  but  only 
provides  that  when  a  tax  is  levied  or  a  revboue  raised  that  mortgages  shall  con- 
tribute thereto  as  land. 

3.  BaME— UNEQUAIi  AsSESeMENT. 

Where  the  law  requires  tliat  raortgftges  shall  be  valued  for  taxation  at  their 
face  value,  and  all  lands  at  their  "  true  cash  value,"  and  the  assessor  of  n 
county  willfully  and  uniformly  values  the  mortgages  on  lands  therein  at  their 
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face  value,  and  tho  lands  therein  at  only  one-Uiird  of  th«lr  caah  Tslne^  rach 
assessment  is  illegal,  and  the  payment  of  the  two- thirds  of  the  tax  thereby  im- 
posed on  said  mortgages  may  be  enjoined. 
4.  Same — Tbndeh  of  FArHENT  ob"  Tax. 

A  suit  to  enjoin  the  collection  of  a  tax  cannot  be  maintained  in  the  courts 
of  the  United  Btates,  unless  it  appears  that  the  plaintiff  has  paid,  or  offered  to 
pay,  so  much  of  said  tax  as  he  concedes  to  he  duo,  or  as  may  be  shown  that  he 
ought  to  pay. 

Suit  to  Enjoin  Collection  of  a  Tax. 

John  W.  Whalley,  W.  D.  Fenton,  and  Raleigh  Scott,  for  plaintiffs, 
for  whom  also  a  written  argament  by  Thmnas  M.  Cooley  was  filed. 

IS.  Strahan,  John  Bvmeit,  James  F.  Watsifn,  E.  B.  WaUon,  A, 
H.  Tanner,  H,  Hurley,  and  WUliam  B.  Gilbert,  for  the  several  de- 
fendants. 

Dbady,  J.  These  suits  are  brought  by  the  plaintiffs,  who  are  for- 
eign corporations,  to  have  the  several  defendants  enjoined,  as  sheriffs 
of  their  respective  counties,  from  collecting  certain  taxes  levied  by 
snch  counties  upon  sundry  mortgages  belonging  to  them,  under  the 
act  of  October  36,  1S82,  (Sess.  Laws,  64,)  commonly  called  *'the 
mortgage  tax  law,"  by  the  sale  of  the  same. 

Motions  for  provisional  injunctions  on  the  bills  and  demurrers 
thereto,  on  the  ground  of  the  invalidity  of  the  law  and  the  illegality 
of  the  tax,  were  argued  and  submitted  together,  ^he  Hlls  are  sub- 
stantially the  same,  and  from  them  it  appears  that  the  first  two  cor- 
porations are  formed  under  the  laws  of  Great  Britain,  the  Dundee 
company  having  its  principal  office  at  the  burg  of  Dundee,  Scotland, 
and  the  London  one  at  London,  England;  the  third  is  formed  under 
the  laws  of  Connecticut,  and  has  its  principal  office  at  B(»iton,  Mas- 
sachusetts,— and  each  is  formed  for  the  purpose  of  loaning  money  in 
this  state  on  note  and  mortgage,  which  notes  are  made  payable  and 
kept  without  the  state  at  such  principal  offices  respectively;  that  the 
Dundee  company,  as  assignee  of  two  former  companies  of  that  place, 
and  in  its  own  right,  is  the  owner  of  $645,317.29  in  value  of  such 
notes  and  mortgages,  for  money  loaned  in  this  state  prior  to  the  pas- 
sage of  said  act,  except  $90,000  thereof,  upon  which  the  various 
counties  named  in  its  bill  levied  a  tax  in  1884  amouutii^  to  $9,937.32 ; 
that  the  Connecticut  and  London  companies  are  the  owners  of  such 
notes  and  mortgages,  for  money  loaned  in  this  state  prior  to  the 
passage  of  said  act,  upon  which  a  tax  was  levied  by  the  several  coun- 
ties named,  in  their  respective  bills  for  the  years  1883  and  1884, 
as  follows:  The  Connecticut  company,  of  the  value  of  $207,359  in 
1883,  and  of  the  value  of  $218,274  in  1884;  and  the  London  com- 
pany of  the  value  of  $112,368  in  1883,  and  of  the  value  of  $114,027 
in  1884, — upon  the  former  of  which  a  tax  has  been  levied  hy  said 
counties  of  $7,414.63,  and  on  the  latter  of  $3,914.77. 

The  objections  made  by  the  bills  to  the  validity  of  the  law  and  the 
legality  of  the  tax  may  be  summarized  as  follows :  (1)  The  act  is  void 
because  passed  contnuy  to  the  constitution  of  the  state  in  these  par* 
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ticulars:  (a)  It  is  an  act  "for  raisin^;  revenue,"  but  originated  in  the 
senate  instead  of  the  house,  contrary  to  section  18  of  article  4  thereof; 
(b)  it  was  not  read  by  sections  on  three  aeveral  days  in  «ach  house, 
as  required  by  Hection  19  of  said  article ;  (e)  it  involves  double  taxa- 
tion, and  distinguishes  between  secured  and  unsecured  notes,  and  one 
and  two  county  mortgages^  and  permits  the  indebtedness  of  residents 
to  be  deducted  from  their  assessments,  and  forbids  the  same  in  the  case 
of  non-residents,  contrary  to  section  1,  article  9  thereof;  (d)  it  pro- 
vides that  debts  and  mortgages  may  be  sold  for  the  non-payment  of 
tas.es  the  same  as  land ;  (e)  it  is  a  special  or  local  law  for  the  assess* 
ment  and  the  location  of  taxes  contrary  io  section  23  of  said  article  4 ; 
^/)  the  plaintiffs'  mortgages  are  assessed  in  said  counties  at  the  nom- 
inal value  of  the  debts  secured  thereby,  while  the  other  lands  situ- 
ated therein  are  assessed  at  but  one-third  of  their  value,  thereby  caus- 
ing unequal  and  ununiform  taxation  of  the  same  kind  of  property, 
contrary  to  uection  1  of  said  article  9.  (2)  The  act  is  void  because 
in  conflict  with  the  constitution  of  the  United  States  in  these  particn- 
lars:  (a)  It  impairs  the  obligation  of  the  contract  whereby  the  mort- 
gagor was  to  pay  all  taxes  on  the  note  and  mortgage,  and  "in  that 
it  undertakes  to  change  the  situs  of  notes  and  mortgages"  which,  prior 
to  said  act,  were  owned  and  held  elsewhere  than  in  Oregon;  (b)  it  im- 
pairs the  negotiability  of  promissory  notes  secured  by  mortgage  on 
real  property ;  (c)  the  sale  of  the  debt  and  mortgage  involves  the  tak- 
ing of  private  property  without  due  process  of  law.  (S)  The  assess- 
ment in  Tamhill  county  is  made,  or  about  to  be  made,  by  the  sheriff, 
and  is  therefore  void. 

The  question  of  the  validity  of  the  act  of  1882  was  before  the  su- 
preme court  of  the  state  in  Mumford  v.  Sewell,  11  Or.  67,  S.  C.  4  Fac. 
Bep.  585,  and  Crawford  v.  Linn  Co.  Id.  482,  S.  C.  5  Pac.  Eep.  738, 
and  also  before  this  court  in  Dundee  Mortgage  Trust  Investment  Co.i 
V.  Sekool-dist.  No.  1,  19  Fed.  Kbp.  359,  and  21  Fbd.  Eep.  151. 

In  the  oases  decided  in  the  state  court  it  was  held:  (1)  The  state 
may  tax  a  mortgage  in  the  oounty  where  recoeded  without  reference 
to  the  residence  of  the  owner;  (2)  an  act  authorizing  such  a  tax  does 
not  impair  the  obligation  of  any  contract  between  the  mortgagor  and 
the  mortgagee;  (3)  the  original  bill  on  file  iu  the  secretary  of  state's 
office  shows  that  the  act  was  read  on  three  several  days,  as  required 
by  section  19  of  article  4  of  the  state  constitution,  and  that  is  suffi- 
cient; (4)  the  act  is  not  in  conflict  with  section  1  of  article  9,  nor 
section  32  of  article  1  thereof,  concerning  uniformity  find  equality  of 
taxation,  and  does  not  exempt  two  county  mortgages  from  taxation, 
but  leaves  them  subject  thereto  under  previously  existing  laws;  (5) 
the  legislature  may  fix  the  situs  of  personal  property  for  the  purpose 
of  taxation  without  violating  the  provision  of  the  state  constitution 
oonoerning  equality  of  taxation;  (6)  the  phrase  "special  law,"  as  used 
in  section  23  of  article  4  of  the  state  constitution  is  synonymous  with 
"private  law,"  and  whether  a  law  is  public  or  private  depends  on  the 
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subject-matter;  and  (7)  the  act  in  question  is  a  paUio  one,  and 
therefore  not  a  private  or  "epecial"  one. 

In  the  case  before  this  court  it  was  held :  (1)  Equity  has  jurisdic- 
tion to  enjoin  the  collection  of  a  tax  levied  under  an  invalid  law, 
when  necessary  to  prevent  a  multiplioity  of  suits;  (2)  the  act  in 
question  does  not  impair  the  obligation  of  any  contract  between  a 
mortgagor  and  a  mortgagee  concerning  the  payment  of  the  tax  on  the 
mortgaged  premises,  or  the  debt  seourod  thereby, — the  state  u  no  party 
to  such  contract,  and  its  power  to  impose  and  collect  taxes  on  persons, 
properly,  and  business  within  its  jurisdiction  cannot  be  affected  or 
restrained  thereby;  (3)  the  state  may,  so  long  as  it  does  not  trench 
on  the  constitution  of  the  United  States,  tax  all  persons,  property, 
and  busitless  within  its  jurisdiction  or  reach,  and  whether  any  person, 
property,  or  basiness  is  within  its  jurisdiction  is  not  a  federal  ques- 
tion, and  must  be  determined  by  the  state  for  itself. 

This  court  also  held  in  that  case  that  the  act  was  void  because  in 
conflict  with  section  1  of  article  9  of  the  state  constitution,  requiring 
uniformity  in  assessment  for  taxation ;  and  also  that  the  act  was  a 
special  one,  and  therefore  void,  because  in  conflict  with  sabdivision 
10  of  section  S3  of  article  4  thereof ;  and  that  the  enforcement  by  the 
state  of  a  tax  levied  under  such  an  act  is  &  deprivation  of  property  with- 
out due  process  of  law,  contrary  to  section  1  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States. 

This  court  will  follow  the  decisions  of  the  state  court  touching  the 
validity  of  this  act  when  compared  with  the  constitution  of  the  state, 
and  therefore  all  objections  to  the  enforcement  of  this  tax  on  that 
ground  are  out  of  place,  and  will  be  overruled  without  further  consid- 
eration. Greene  v.  NeaVs  Lessee,  6  Pet.  391;  Stone  v.  WUconsin,  94 
U.  8. 181;  Town  v.  Perkins,  Id.  267;  Burgess  v.  Seligman,  107  U.  S. 
i33:  8.  G.  2  Sap.  Ct.  Rep.  10. 

Conceding,  then,  that  the  judgments  of  the  state  court  in  Man\ford 
V.  Sewell  and  Crawford  v.  Linn  Co.,  so  far  as  they  declare  the  act 
to  be  in  conformity  with  the  state  constitution,  furnish  the  rule  of 
decision  in  this  case,  and  assuming  that  the  rulings  heretofore  made 
by  this  court  in  Dundee  Mortgage  Trust  Investment  Co,  v.  Sckool-ditt. 
No.  1.,  so  far  as  the  same  relate  to  federal  questions,  will  be  followed, 
there  are  but  two  objections  to  the  enforcement  of  the  tax  left  for 
consideration:  (1)  The  act  is  one  for  raising  revenue,  and  therefore 
void  because  it  did  not  originate  in  the  house;  and,  (2,)  admitting 
the  law  to  be  valid,  the  tax  is  illegal  because  of  the  unlawful  con- 
duct of  the  persons  who  made  the  assessment  of  property  in  these 
counties,  whereby  the  plaintiff's  mortgages  are  valued  and  taxed  at 
two-thirds  more  than  the  lands  in  the  said  counties. 

In  Mumford  v.  Sewell,  supra,  71,  Jusiiice  "Waldo,  speaking  for  the 
court,  said:  "Some  of  us  have  had  considerable  doubt  whether  the 
bill  is  not  properly  a  bill  for  raising  revenue,  and  therefore  in  viola- 
tion of  section  IS  of  article  4  of  the  state  constitution  because  it 
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originated  in  the  senate,"  and  ooncludes  that  the  point  is  not  suffi- 
ciently clear,  as  then  advised,  to  warrant  the  coart  in  declaring  the 
law  uneonstitutional  on  that  ground.  In  Crawford  v.  Linn  Co.  the 
point  does  not  seem  to  have  been  mooted. 

Bat  I  am  clear  that  this  is  not  a  bill  for  raising  revenue.  True^  It 
provides  that  when  revenue  is  to  be  raised  mortgages  shall  contribute 
thereto  as  land;  but  it  does  not  authorize  or  provide  for  levying  any 
tax.  or  raising  a  cent  of  revenue.  A  bill  for  raising  revenue,  or  a 
"money  bill,"  as  it  was  technically  called  at  common  law,  is  a  bill 
levying  a  tas  on  all  or  some  of  the  peraons,  property,  or  business  of 
the  country  for  a  public  purpose ;  and  the  assessment,  or  listing  and 
valuation  of  the  polls  or  property  preliminary  thereto,  and  all  laws 
regulating  the  same,  are  merely  measures  to  secure  what  may  be 
deemed  a  just  or  expedient  basis  for  the  levying  of  a  tax  or  raising 
a  revenue  thereon.  The  constitution  of  the  United  States  (section  7, 
art.  1)  contains  a  provision  on  this  subject  similar  ^o  the  one  in  the 
state  constitution.  It  reads :  "All  bills  for  raising  revenue  shall  orig- 
iaate  in  the  house  of  representatives,  but  the  senate  may  propose  or 
concur  with  amendments,  as  on  other  bills."  In  speaking  of  this 
clause  Stobt,  in  his  commentaries  on  the  constitution,  (section  880,) 
says:  "And,  indeed,  the  history  of  the  origin  of  the  power,  already 
SQggested,  abundantly  proves  that  it  has  been  confined  to  bills  to  levy 
taxeg  in  the  strict  sense  of  the  words,  and  has  not  been  understood  to 
extend  to  bills  for  other  purposes  which  may  incidentally  create  rev- 
enue." 

By  the  law  in  force  at  the  passage  of  the  act  of  1SS3,  personal 
property,  including  debts  secured  by  mortgage,  was  listed  to  the  owner 
in  the  county  where  he  lived,  and  real  property  in  the  county  in  which 
it  was  situated,  and  both  were  required  to  be  assessed  for  taxation  at 
their  "true  cash  value."  Laws  Or.  762.  By  the  act  of  1882  this 
proceeding  was  eo  far  changed  that  a  mortgage  on  real  property,  and 
the  debt  secured  thereby,  is  assessed  and  taxed  to  the  owner  thereof 
in  the  county  in  which  the  land  lies,  and  is  required  to  be  valued  at 
the  full  amount  of  such  debt,  unless  the  property  is  not,  in  the  judg- 
ment of  the  assessor,  worth  so  much,  in  which  case  it  must  be  as- 
sessed at  its  "real  cash  value." 

The  bills  allege  that  the  mortgages  of  the  several  plaintids  are  as- 
sessed by  the  assessors  in  the  several  counties  at  the  nominal  value 
of  the  debts,  while  the  lands  therein  are  only  assessed  at  one-third  of 
their  value,  thereby  caiuing  said  lands  to  pay  only  one-third  of  the 
taxes  that  they  ought  to  pay,  and  said  mortgages  two-thirds  more 
than  they  ought  to  pay,  which  is  not  uniform  but  unequal  taxation. 
Upon  the  strength  of  the  case  of  Cummings  v.  National  Bank,  101  U. 
S.  153,  connsel  for  the  plaintiffs  insist  that  this  discnmination  against 
the  plaintiffs'  mortgages  renders  the  assessment  illegal.  In  that  case 
the  officers  charged  with  the  valuation  of  the  property  for  taxation  in 
Lucas  county,  where  the  bank  was  located,  adopted  a  settled  rule  or 
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system  by  which  real  aod  ordinary  personal  property  was  estimated 
at  one-third  of  its  value,  and  moneyed  capital  at  three-fifths  of  its 
value;  and  the  state  board  of  equalization  increased  the  valuation  of 
the  bank  shares  to  their  fall  value.  The  bank  paid  one-third  of  the 
tax,  and  brought  suit  in  the  United  States  circuit,  opart  against  the 
treasurer  to  enjoin  the  collection  of  the  remainder.  On  consideration 
of  the  case  in  the  supreme  court,  where  it  was  taken  by  appeal,  Mr. 
Justice  Miller  said  that  "the  bank  has  the  same  right  nnder  the 
laws  and  constitution  of  Ohio  to  be  protected  against  nnjast  tazati(m 
that  any  citizen  of  the  state  has,  and  by  virtue  of  its  organization  un- 
der the  act  of  congress  it  can  go-into  the  courts  of  the  United  States 
to  assert  that  right."  The  court  held  that  the  tax  was  illegal  because 
the  valuation  of  the  property  not  only  operated,  but  was  intended  to 
operate,  unequally,  in  violation  of  the  constitution  of  the  state,  which 
provided  for  the  taxation  of  all  property  "by  a  uniform  rule,**  **ac- 
cording  to  its  true  value  in  money;"  and  for  this  reason,  and  not,  as 
claimed  by  counsel  for  defendants,  that  the  unequal  assessment  was 
in  violation  of  tbe  act  of  congress  relating  to  the  taxation  of  the  shar«B 
of  the  national  banks,  it  granted  the  relief  and  allowed  the  injano- 
tion. 

But  counsel  for  the  defendants  also  insist  that  these  cases  are  not 
within  the  rule  laid  down  in  Cummings  v.  National  Bank,  because  it 
does  not  appear  that  the  unequal  assessments  here  complained  of 
were  deliberately  intended;  and  also, that  before  the  plamtiflb  can 
have  r^ef  on  that  ground,  it  must  appear  that  there  was  some  com* 
mon  design  or  fraudulent  conspiracy  among  the  assessors  of  these 
various  counties  to  make  an  unequal  and  illegal  assessment  to  the 
prejudice  of  the  plaintiff*^.  But  it  is  not  necessary  that  there  should 
be  any  actual  conspiracy,  or  expressed  design  to  disregard  the  law  in 
this  respect,  on  tbe  part  of  the  assessor  to  render  an  assessment  ille- 
gal. Whenever  tbe  assessor  of  a  district  of  a  country  as  la^e  as  one 
of  these  counties  uniformly  estimates  real  property  at  only  one-third 
of  the  value  he  places  on  mortgages,  it  is  impossible  to  attribute  tb<^ 
result  to  the  infirmity  of  human  judgment,  and  the  only  conclusion 
possible  in  the  premises  is  that  it  was  deliberately  and  willfully  done 
in  pursuance  of  a  settled  purpose  or  rule  on  his  part;  and  where  the 
same  thing  occurs  in  a  number  of  counties  in  various  parts  of  the 
state  it  is  manifest  that  the  action  of  the  assessors  is  not  only  willful 
and  deliberate,  but  that  it  is  the  result  of  general  and  well-under- 
stood custom  to  substitute  this  conventional  value  of  real  property 
for  '*the  true  cash"  one  which  the  statute  requires.  Indeed,  the  prac- 
tice is  so  universal  and  well  known  that  the  court  might  take  judicial 
notice  of  it,  and  safely  assume  that  there  is  not  an  acre  of  land  in 
Oregon  that  is  valued  for  taxation  at  more  than  one-half  its  "true  cash 
value,"  and  that  generally  it  is  not  valued  at  more  than  one-third  of 
such  value.  Nor  is  it  a  saffioient  answer  to  this  to  say,  as  counsel 
does,  that  land  in  Oregon  does  not  yield  an  income  of  4  per  centum 
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to  its  owners  on  its  assessed  valae ;  for  the  annual  income  of  land 
depends  not  alone  or  largely  on  its  Talue,  bat  its  use  and  manage- 
ment. 

Probably  two-thirds  of  the  taxable  land  in  Oregon  is  nnnsed,  except 
as  wild  pasture.  The  owners  of  this  property  do  not  expect  any  in- 
come from  it,  nor  are  they  entitled  to  any.  Bnt  tkey  are  getting  the 
benefit}  year  by  year,  of  its  enhancement  in  valae  from  the  general 
growth  and  improvement  of  tiie  eoantry,  to  which  they  often  contrib- 
ute bat  very  little.  Bat  it  is  not  probable  that  the  money  of  the 
ooantry  yields  an  income  of  more  than  6  per  oentnm.  Certainly,  if 
it  is  loaned  at  legal  interest  and  pays  the  nsaal  taxes  it'  does  not. 
Then,  there  is  always  a  considerable  portion  of  the  capital  lying  idle, 
but  still  subject  to  taxation.  And  yet,  in  the  natare  of  things,  personal 
p^perty,  especially  money,  is  more  liable  to  escape  taxation  than 
land,  and  therefore  it  is  that  in  a  country  governed  largely  by  land- 
owners, like  Oregon,  there  is  more  or  less  undervaluation  of  land, 
upon  the  specious  plea,  more  understood  than  expressed,  that  this  is 
the  only  way  to  keep  even  with  the  moneyed  capital  of  the  country, 
and  secure  something  like  an  equality  of  burdens  between  them.  But, 
be  this  as  it  may,  the  state  scheme  of  taxation  is  not  based  on  the  in- 
come derived  from  property,  bnt  its  "true  cash  value,"  and  therefore 
it  is  useless  to  institute  a  comparison  between  the  productiveness  of 
land  and  money. 

Upon  this  phase  of  the  case  I  am  inclined  to  think  the  plaintiffs  are 
entitled  to  relief  against  two-thirds  of  this  tax;  for,  if  the  allegations 
in  the  bills  are  not  sufficient  as  to  the  deliberation  and  uniformity 
with  which  the  land  was  undervalued  by  the  assessor,  there  is  no  doubt 
bat  what  they  can  be  truthfully  made  so. 

But  one  of  the  groands  of  demurrer  to  these  bills  ia  that,  so  far  as 
this  phase  of  the  case  is  concerned,  the  plaintiffs  are  not  entitled  to 
relief  in  these  suits,  because  it  does  not  appear  that  they  have  paid 
or  tendered  so  much  of  the  tax  as  it  appears  they  ought  to  pay.  This 
objection  is  well  taken.  In  State  Railroad  Tax  Cases,  92  U.  8.  617, 
the  supreme  court,  in  considering  this  question,  say  that,  before  a 
party  can  maintain  a  suit  to  enjoin  the  collection  of  a  tax,  he  "must 
first  pay  what  is  conceded  to  be  due,  or  what  can  be  seen  to  be  due 
on  the  face  of  the  bill,  or  be  shown  by  affidavits,  whether  conceded  or 
not,  before  the  preliminary  injunction  should  be  graiited.  The  state 
is  not  to  be  thus  tied  up  as  to  that  which  there  is  no  contest  by  lamp- 
ing it  with  that  which  is  really  contested.  If  the  proper  officer  re- 
fases  to  receive  a  part  of  the  tax,  it  must  be  tendered,  and  tendered 
without  the  condition  annexed  of  a  receipt  in  full  for  all  taxes  as- 
sessed. *  *  •  We  lay  it  down  with  unanimity,  as  a  rule  to  govern 
the  courts  of  the  United  States  in  their  action  in  such  cases."  To 
the  same  effect  is  the  ruling  in  National  Bank  v.  Kimball^  103  U.  S. 
783,  and  in  Huntington  v.  Pahner,  7  Sawy.  365.  The  assessment  of 
the  plaintiffs'  mortgages  for  1884,  in  Yamhill  ooanty,  is  made  by 
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the  Bberiff  under  section  3  of  the  old  territorial  act  of  January  26, 
1855,  (Laws  Or.  769,  §  98,)  which  authorized  that  officer  to  assess 
and  collect  a  tax  on  any  property  which  he  might  find  had  been 
omitted  from  the  assessment  roll,  there  being  then  no  provision  in 
the  law  for  a  board  of  equalization.  It  is  sagf^ted  that  this  section 
was  repealed  by  the  act  of  October  25,  1870,  (Sees.  Laws,  52,)  con- 
stituting the  county  judge,  clerk,  and  assessor  a  board  of  equalization; 
and  the  suggestion  is  not  witbont  force. 

It  is  also  maintained  that  this  section  is  void  under  the  fourteenth 
amendment,  because  it  deprives  the  party  affected  by  the  assessment 
of  his  property  without  due  process  of  law,  in  that  it  makes  the  fiat 
of  the  sheriff,  without  notice  to  the  owner,  sufficient  evidenoe  that 
his  property  has  been  omitted  from  the  assessment  roll,  and  is  of  a 
certain  value  for  the  purpose  of  taxation,  to  which  it  ia  thereby  made 
liable  without  any  more  to  do.  Under  the  rule,  earefoUy  laid  down 
by  the  supreme  court  in  Davidson  v.  New  Orleans,  96  U.  S.  104,  I 
think  this  point  is  well  taken.  The  listing  and  valuation  of  the  prop- 
erty is  done  by  the  sheriff  arbitrarily,  and  without  notice  to  the  owner, 
and  there  is  no  provision  for  correcting  his  action  in  either  respect, 
but  the  oolleotion  of  the  tax  follows  immediately  upon  such  listing 
and  valuation,  and  by  the  sale  of  the  property  if  necessary.  Nor  does 
section  4  of  the  same  act,  (Laws  Or.  769,  §  99,)  which  authorizes 
the  sheriff,  upon  application  of  the  party  interested,  to  correct  certain 
errors  of  the  assessor,  apply  to  an  assessment  made  by  the  sheriff 
under  section  S,  nor  would  it  be  sufficient  to  make  it  due  process  of 
law  if  it  did.  The  party  aggrieved  would  still  be  without  notice  of 
the  proceeding  until  the  tax  was  demanded  or  the  property  seized  for 
non-payment  thereof.  But  this  proceeding  of  the  sheriff  did  not  and 
does  not  excuse  the  plaintiffs  from  paying  the  proper  tax  on  their 
mortgage  in  this  county  for  the  year  1884.  Generally,  it  may  be 
said  that  the  levy  find  collection  of  a  tax  ia  a  proceeding  in  invitinn, 
to  which  the  tax<payer  is  only  passively  a  party.  But  when  he  be- 
comes an  actor  in  the  matter,  and  seeks  the  aid  of  a  court  of  equity 
to  protect  him  against  some  threatened  wrong  in  the  premises,  the 
situation  is  changed,  and  the  rule  applies :  he  who  seeks  equity  must 
do  equity;  which  in  this  case  means  that  the  plaintiffs  must  pay,  or 
offer  to  pay,  whatever  they  ought  to  have  paid  if  they  had  been 
duly  assessed  in  1884,  before  they  can  invoke  the  aid  of  this  court 
to  enjoin  the  sheriff  from  collecting  the  tax  upon  this  illegal  assess- 
ment. 

The  motions  for  injanotious  are  disallowed,  and  the  demurrer  sns- 

tained. 
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HATHB,(r  and  others  v.  West  Virginia  Oil  &  Oil  Land  Go.  and  others. 

[Circuit  CouH,  D.  We*t  Virginia.  1885.) 
Receiver  — Judicial  8alk  »f  Cohpohatk  Phoperty  —  Contract — i'tmcHABB 

FOR  CR£D1T0BB— LtABIUTT  OF  BlDDER  FOR  FaILURS  TO  MAKE  PArH£NT — 
IlESALE — CONFIRHATZOH  OF  &AI.B. 

On  motion  (1)  to  confirm  sale  made  to  Charles  H.  Sbattuck,  March 
17,  1SS5;  (2)  for  a  decree  against  J.  N.  Camden,  personally,  for  the 
difference  between  his  bid  of  $173,050,  October  1,  1884,  and  that  of 
Shattuok,  March  IT,  1885,  of  $119,100;  (3)  to  set  aside  order  en- 
tered November  3,  1884,  canceling  the  bond  of  Thompson  and  Payne 
and  Chancellor,  and  directing  a  retarn  of  the  deposit  of  $10,000. 

Waite,  Chief  Justice.  The  facts  on  which  these  motions  depend 
are  as  follows : 

Prior  to  the  entry  of  the  decree  of  November  17,  1883,  an  instrument  in 
writing  yraa  propar»l  for  the  signatures  ot  J.  Camden,  J.  H.  Carrington, 
W.  H.  Beach,  A.  C.  Worth,  Toledo  National  Bank,  R.  S.  Blair,  B.  B.  Valen- 
tine, and  Heman,  Loomis,  purporting  to  be  a  contract  between  theae  parties 
to  protect  their  several  interests  in  the  suit,  and  to  insure  a  sale  of  the  prop- 
erty for  an  amount  sufficient  to  pay  the  debts  due  to  tliem  respectively,  in 
full.  This  paper  was  signed  by  Camden,  Carrington,  Worth,  Y^entine,  and 
Blair  before  the  decree  was  rendered.  It  has  never  been  signed  by  the  To- 
ledo National  Bank,  nor  by  Beach.  It  provided  in  substance  that  at  the  sale 
under  the  decree  Camden  should  purchase  the  property  if  it  sold  for  a  price 
less  than  the  aggregate 'of  all  the  claims  adjudicated  against  it,  with  inter- 
est, costs,  and  expenses;  that  if  such  purchase  should  be  made  by  him,  the 
other  partis  would  assign  their  respective  claims  under  the  decree,  so  that 
they  might  be  used  in  payment  of  the  purchase  money;  that  Camden  should 
execute  and  put  on  record  a  declaration  of  trust  to  the  effect  that  he  would 
hold  and  manage  the  property  to  the  best  advantage,  without  charge  for  bis 
own  time,  and  apply  the  rents,  issues,  and  profits  to  the  payment  in  full  of  the 
amount  due  on  the  decree  in  favor  of  Thompson,  of  which  he  (Camden)  was 
the  assignee,  and  divide  the  remainder  monthly  between  Loomis  and  theother 
beneficiaries  in  the  proportion  of  40  per  cent,  to  Loomis  and  60  per  cent,  to 
the  others,  until  their  respective  claims  were  fully  satisfied;  and  that  when 
the  debts  were  all  paid,  Camden  was  to  become  the  owner  of  the  property  free 
of  all  claims  by  the  other  parties,  who  were  to  execute  the  necessary  releases 
for  that  purpose.  Although  this  contract  refers  to  the  decree  as  already  en- 
tered, in  point  of  fact  the  entry  was  not  made  until  after  all  the  parties  who 
have  ever  signed  the  contract  liad  affixed  their  signatures. 

The  decree,  as  entered  November  17,  1883,  directed  a  sale  of  the  property, 
and  an  application  of  the  proceeds  to  the  payment,  with  interest  from  that 
day,  of  the  following  debts: 

1.  William  D.  Thompson,  -  -  .  -  ,  $61,267  T9 
Richard  A.  Storrs,  -  -  -  .  .  47,663  29 
Heman  Loomis,                       -        -         -         -     39,476  61 

(All  these  debts  have  e^ual  priority  of  lien.) 

2.  James  H.  Carrington,  ....         46,934  58 

3.  A.  C.  Worth,         ------      2,650  08 

4.  W.  H.  Beach,  -         -         ...  -         -  2,888  58 

5.  Toledo  National  Bank,  .  .  -'  -  .  9,543  70 
R.  S.  Blair,  593  16 

(The  debts  due  tliebank  and  Blair  having  equal  priority.) 
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6.  B.  S.  Blalr.   592  66 

7.  Benjamin  B.  Yalentlne.        ...        -  9,056  33 

8.  Heman  Loomis,    -        -         .        .         .         .     49.111  16 

The  debt  to  Thompson  had  been  assigned  to  and  was  owned  Camden 
at  the  time  of  the  rendition  of  the  decree. 

At  the  time  of  the  entry  of  the  decree  there  was  a  large  sum  of  money  in 
the  hands  of  the  receiver  applicable  to  the  payment  of  the  debts,  and  with 
the  consent  of  Tliompson  (Camden)  and  Loomis,  it  was  ordered  that  this  be 
appWed— -First,  to  pay  Storra  in  full;  and,  with  the  assent  of  Loomis,  aeeond, 
to  pay  Thompson  (Camden)  in  preference  to  him,  (Loomis.)  Under  this  order 
the  following  payments  were  made  before  May  1. 1884: 

November  20,  1883.   To  Storrs,  in  full,      -         •         -  947,687  12 
**  Camden,        -         -   «27,190  93 

January  2,  1884.    2,000  00 

2klarch  5,      «  .«      «  -  1,500  00 

April  21,     «  .«       .        _  2.000  00 

 •32.600  98 

On  the  first  df^  of  iSa^t  1884,  the  tnt^rty  was  off«ed  for  sale  onder  the 
decreebythecommlsBionereappi^nted  for  that  purpose.  Osmden  was  present 
at  the  sale,  as  were  also  the  most  of  the  creditors,  either  In  person  or  hy  attoii. 
B^.  The  president  of  the  Toledo  Katiomd  j^ink  was  there  wiUi  the  others, 
and  if  Camden  had  purobased  the  property  under  the  contract,  would  hum 
assigned  the  debt  due  the  bank  to  be  used  in  payment  of  the  purchase  money, 
upon  the  terms  and  oonditions  provided  for  in  the  concntct  Beach  had  lUso 
executed  an  assignment  of  the  debt  due  to  mm.  and  placed  it  in  the  liands  at 
his  attorney,  who  was  present,  to  be  delivered  to  Camden  if  he  purchased 
under  the  contract.  Camden  did  not,  however,  bid'  at  all  at  this  sale,  and 
his  reason  for  not  Mdding  is  given  in  his  answer  filed  in  this  proceeding  in 
these  words: 

"Bespondent  was  advised  and  informed  Uiat  tiie  debt  of  Loomis  was  afr 
tacked  In  thto  honorable  court,  and  that  such  proceedings  were  had  that,  bgr 
direction  of  the  court  as  to  the  debt  of  said  Loomis,  the  amonntthereof  should 
be  paid  into  the  registry  of  the  said  court,  to  await  the  det«rmination  of  the 
proceedings  in  relation  thereto,  thus  requiring  a  Urge  sum  of  ready  money  to 
be  paid  for  that  purpose;  and  the  said  creditors  not  indicating  any  willing- 
ness to  aid  your  respondent  in  raising  said  money,  and  this  respondent,  at 
the  time  said  contract  was  entered  Into,  not  contracting  or  expecting  to  be 
called  upon  to  advance  any  money  upon  his  bid  to  purchase  under  said  con- 
tract, the  said  contract  not  requiring  him  to  do  so,  respondent  was  advised 
tb^  it  was  not  safe  for  him  to  bid  unless  he  was  prepared  to  pay  at  least  the 
amount  of  the  Loomis  debt  into  court.  Under  this  advice  respondent  declined 
or  refrained  from  bidding  at  the  first  sale  of  the  property,  on  the  ground  that 
he  might  incur  a  personal  liability  in  bidding  under  the  contract,  if  the  amount 
of  the  Loomis  debt  was  required  to  be  paid  into  court  to  await  indefinite  liti- 
gation." 

All  the  creditors  were  desirous  of  having  Camden  make  the  purchase  un- 
der the  contract,  and  would  have  assigned  their  respective  claims  to  him  on 
the  terms  provided  for,  if  he  bad  so  done-  Of  all  this  Camden  was  informed, 
and  when  he  declined  to  buy,  some  of  the  other  creditors  joined  t<^therand 
ran  the  property  up  on  the  bidding  to  6162,000.  This  was  enough  to  protect 
the  interests  of  all  the  creditors  who  were  bidding;  and  when  Charles  H. 
Shattuck  afterwards  bid  8163,000,  the  property  was  struck  off  to  him,  no  one 
offering  more.  Loomis  was  not  among  the  creditors  who  joined  in  the  bid- 
ding. Camden  was  present  all  the  time,  and  made  no  objection  to  what  was 
done.  6liattttck(  the  purchaser*  was  the  receiver  appointed  hj  the  court  to 
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collect  the  rents  and  promts  of  the  property  pending  the  suit.  Ilis  purchase 
was  made  for  the  beneBt  of  himself,  Hobert  Qarrett  &  Sons,  and  some  others. 
The  others  were  certain  stockholders  of  the  West  Vlrpnia  Oil  &  Oil  XAnd 
Company,  who  had  joined  together  for  that  purpose. 

Camden  was  a  stocfeholder  and  president  of  the  Camden  Consolidated  Oil 
Company,  a  A7est  Virginia  corporation,  having  its  principal  oflBce  in  Parkers- 
burg.  He  was  also  a  stockholder  in  the  Standard  Oil  Company.  These  two 
companies  were,  more  or  less,  connected  in  business.  At  some  time  after 
this  sale,  bat  at  what  precise  time  does  not  appear  from  the  evidence,  Gam- 
den  left  this  country  on  a  visit  to  Europe.  Before  leaving,  however,  he  em- 
ployed Charles  Marshall,  of  Baltimore, — said  to  have  been  at  the  time  the 
general  attorney  of  the  Camden  Consolidated  Oil  Company, — to  resist  a  con- 
firmatlOD  of  the  sale.  The  ground  of  hia  objection  to  the  sale  was,  as  he  states 
in  bis  answer,  that  as  Bhattuck  was  the  receiver  of  the  property  sold,  he  stood 
in  such  a  confidential  and  trust  relation  to  the  partitt  as  to  prevent  bim 
fnnn  baying. 

On  the  tenth  of  Jane,  Loomis  filed  exceptions  to  the  report  of  sale  of  the 
ctHnmlssloDers,  on  the  fbllowing  grounds:  (1)  Inadequacy  of  price;  (2)  mis- 
leading and  donbtfnl  expressions  of  the  court  in  the  course  of  certain  proceed- 
ings, the  object  of  which  were  to  set  aside  or  modify  the  decree  in  favor  of 
Loomis;  (3)  surprise;  (4)  inoompetency  of  the  receiver  to  buy;  and  (5)  un- 
certainty of  the  amount  to  be  paid  Loomis  from  the  proceeds  of  the  sale.  The 
excepUons  were  signed  by  B.  ^.  Ambler,  as  ooanael  for  Loomis.  Ko  other 
exceptions  were  taken  to  the  confirmation  of  the  sale.  Before  the  motion 
for  confirmation  came  on  for  hearing,  the  secretary  of  the  Camden  Consoli- 
dated Oil  Company  opened  negotiations  with  William  P.  Thompson  and  Oliver 
H.  ^yne, — ^the  one  a  vice-president  and  the  other  treasurer  of  the  Standard 
Oil  Company,— upon  the  subject  of  raising  the  bid  of  Shattuck,  with  a  view 
of  procuring  an  order  for  a  resale  of  the  property.  Thompson  was  a  stock- 
holder inthe  Camden  Consolidated  Oil  Company,  and  a  brother-in-law  of  Cam- 
deni  The  motion  for  confirmation  came  on  for  hearing  June  18th.  When 
the  exceptions  as  to  the  insufficiency  of  the  price  were  under  argument,  Mr. 
Marshall  or  Mr.  Ambler  was  asked  by  the  court  whethu-  it  was  proposed  to 
submit  an  offer  of  a  larger  sum  for  the  property  in  case  a  resale  should  be  ot- 
dered.  To  this  question  an  affirmative  answer  was  given,  and  within  a  short 
time  thereafter  a  telegram,  of  which  the  following  is  a  copy,  was  received  by 
the  cleric: 


To  L.  B.  DeHieJcer,  Clerk  XT.  S.  Court:  It  there  should  be  a  resale  of  the 
West  Virginia  Oil  and  Oil  Land  Co.  property,  under  decree  of  November  17, 
1883,  we  bind  ourselves  to  bid  not  less  than  $178,000,  and  if  knocked  down 
to  tis,  to  pay  therefor. 


About  the  same  time,  the  secretary  of  the  Camden  Consolidated  Oil  Com- 
pany got  information  from  Thompson  and  Payne  that  such  a  telegram  had 
been  sent,  and  he  thereupon  instructed  Mr.  Marshall  to  present  the  oiTer  to 
the  courtt  which  was  done.  The  court  thereupon  announced  its  determina- 
tion toset  aside  the  sale  and  offer  the  property  again,  if  Thompson  and  Payne 
would  secure  their  offer  by  depositing  JIO.OOO  in  the  registry  of  the  court, 
and  giving  bond,  with  approved  security,  in  the  penal  sum  of  *250,t)00,  con- 
ditioned to  that  effect.  Thompson  and  Payne  having,  through  their  counsel, 
signified  their  willingness  to  comply  with  the  terms  proposed,  the  secretary 
of  theCamden  Consolidated  Oil  Company  obtained  from  Mr.  William  N.  Chan- 
cellor, of  Parkersburg,  a  promise  that  he  would  sign  the  bond  as  surety.  This 
being  satisfactory  to  the  parties,  the  counsel  in  the  cause  set  about  preparing 


"Cleveland,  6-19, 1884. 


[Signed] 


"W.  P.  THOursOK. 
"O.H.  Payne." 
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the  form  of  an  entiy  of  the  order  to  be  made  on  the  minutes.  la  doing  tliis, 
some  difference  of  opinion  was  found  to  exist  as  to  what  would  be  required 
of  Thompson  and  Fayne  under  tlieir  offer;  those  acting  fdr  Thompson  and 
Payne  claiming  that  it  would  be  enough  if  they  bid  tlie  amount  offered  the 
next  time  the  property  was  put  up  for  sale  under  the  decree,  while  it  was  in- 
sisted on  behalf  of  the  creditors  that  they  should  be  required  to  repeat  their 
bid  every  time  the  property  wiis  offered,  until  a  sale  should  be  matle  and  con- 
flrmed  by  the  court.  On  application  to  the  court  for  further  instructions  in 
this  behalf,  it  was  decided  that  the  order  should  be  of  the  character  asked  by 
the  creditors.  Thereupon  the  order  was  drawn  upand  assented  to  by  the  par- 
ties, and  approved  by  tlie  court,  in  the  following  form: 

"This  cause  came  on  to  be  heai'd  on  the  eighteenth  and  nineteenth  days  of 
the  present  month,  upon  the  motion  to  confirm  the  sale  made  by  J.  B.  Jack- 
son and  W.  S.  Cole,  special  commissioners  under  the  decree  passed  and  en- 
tered in  this  cause  on  the  seventeenth  day  of  November,  1883,  and  upon  a 
petition  filed  herein  by  Heman  Loomis,  to  set  aside  the  sale  of  the  property 
of  the  defendant  company,  made  on  the  first  day  bf  May*  1884,  and  upon  ex- 
ceptions taken  by  the  said  Loomis  to  the  report  of  said  sale  returned  to  the 
court  by  said  special  commissioners,  and  upon  an  application  made  by  \yia, 
P.  Thompson  and  Oliver  H.  Payne  to  have  the  sale  set  aside,  and  offering  to 
bid  at  a  resale  of  the  property  the  sum  of  *173,000,  and  was  argued  by  coun- 
sel- Upon  consideration  whereof,  it  was,  on  the  nineteenth  day  of  June,  (in- 
stant.)  adjudged  that  all  the  objections  and  grounds  of  exceptions  assigned  by 
Heman  Loomis  against  tlieconllrmation  of  the  said  sale  made  by  said  special 
commissioners  to  Charles  H.  Shattuck,  on  May  1st,  be  overruled,  except  the 
first,  and  that  the  said  first  ground  of  exception  would  be  sustained,  pro- 
vided that  the  said  Wm.  P.  Thompson  and  Oliver  H.  Payne  should,  within  ten 
days,  enter  into  a  liond,  with  appmved  security,  m  the  penalty  of  8250,000, 
payable  to  Lyman  B.  Dellicker,  the  clerk  of  this  court,  conditioned  that  at 
any  future  sale  of  said  property  that  may  be  made  by  decree  in  tliis  cause,  the 
said  Thompson  and  Payne,  or  some  one  for  them,  will  bid  the  sum  of  3173,- 
000,  and  that  they  will  comply  with  the  terms  of  said  decree  of  sale  in  case 
they  shall  become  the  purchasers  of  said  property  at  the  said  sum  of  8173,000; 
and  provided  further,  that  the  said  Thompson  and  Payne  shall  dei}0sit  in  the 
registry  of  this  court,  within  said  ten  days,  the  sum  of  810,000  in  cash,  as  ad- 
ditional security  for  their  compliance  with  the  offer  made  by  them,  and  that 
the  said  Loomis  shall,  within  said  ten  days,  refund  the  sum  of  8143.t>5  paid  by 
Lavinia  11.  Austin  for  advertising,  and  pay  to  the  purchaser  at  said  sale  the 
sum  of  8407.50,  the  same  being  the  interest  accruing  upon  the  amount  of  the 
purchase  money  actually  paid,  from  the  day  of  sale  to  the  date  of  this  dtwrree." 

The  form  of  the  entry  having  been  agreed  upon,  no  further  proceedings  were 
had  until  June  30th,  when  there  was  presented  to  the  court  a  bond  in  the  penal 
sum  of  8250,000,  executed  by  Thompson  and  Payne  as  principals,  and  Clian- 
cellor  as  their  surety,  conditioned  according  to  the  order  of  the  court,  and  a  cer- 
tified check  of  the  Camden  Consolidated  Oil  Company  on  the  First  National 
Bank  of  Parkersburg  for  810,000.  At  the  same  time  the  costs  and  interest 
specified  in  the  order  as  agreed  on  were  paid  by  the  same  company  for  Loomis. 
Thereupon,  the  order,  which  had  been  approved  June  l9tli,  was  entered  on 
the  journal  of  the  court,  and  the  first  sale  was  set  aside  and  a  resale  ordered. 

Before  the  bond  was  signed  by  Chancellor,  the  secretary  of  the  Gamden 
Consolidated  Oil  Company  procured  for  him,  from  Thompson  and  Payne,  their 
individual  bond  of  indemnity  to  him  gainst  any  liability  he  might  incur 
thereby.  The  check  for  $10,000  was  at  first  deposited,  by  order  of  the  court, 
in  the  Citizens'  NationiU  Bank  In  Parkei-sburg,  but  afterwards  it  was  with- 
drawn from  that  bank  and  deposited  in  the  J*irst  National  Bank,  on  interest, 
at  the  rate  of  four  per  centum  per  annum.  At  what  precise  time  this  chahgiy 
was  made,  or  on  whose  applicatiua,  does  not  appetu:.   When  all  this  was 


XAYHEW  V.  WSST  VIKGZKIA  OH.  A  OIL  LAND  00. 


209 


done  Camden  was  in  Europe.  He  returned  before  September  30th,  and  on 
that  day  Loomia,  through  Mr.  Ambler,  his  attorney,  served  on  him  (Camden) 
a  notice  to  buy  the  property  under  the  contract  at  the  sale  to  take  place  the 
next  day,  and  that  unless  he  did  buy,  or  run  the  property  up  to  the  required 
amount,  he  would  hold  him  responsible  therefor.  It  now  appears,  from  a 
statement  made  by  Camden  to  the  court  at  the  pr^ent  hearing,  that  before 
this  time  au  arrangement  had  beeh  made  between  him  and  Loomis  for  a  joiut 
ownership  of  the  property  after  the  other  creditors  were  paid.  At  whut  time 
this  new  arrangement  was  made  was  not  stated,  and  the  other  creditors  were 
not  In  any  manner  affected  by  it.  The  effect  of  lb  was  to  change  the  con- 
tract, as  between  Camden  and  Loomis,  so  that  when  the  other  crwiitors  were 
paid  out  of  the  rents  and  profits,  the  property  would  be  owned,  two-thirds  by 
IjOomis  and  one-third  by  Camden. 

The  property  was  again  offered  for  sale  on  the  first  of  October,  and  Cam- 
den eame  to  the  place  where  the  sale  was  to  be  madebefore  the  bidding  b^iin. 
After  his  arrival,  he  went  to  the  auctioneer,  who  had  been  employed  to  cry 
the  sale,  and  told  him  lie  would  bid  9173,000  for  the  property  as  the  agent  of 
Thompson  and  Payne.  The  sale  was  then  opened  by  the  auctioneer,  and  this 
bid  was  cried  for  some  little  time.  Camden  then  bid  6173,050.  This  bid  was 
also  cried,  and,  no  one  offering  more,  the  property  was  strutdc  off  to  Camden 
^  at  that  price.  When  he  made  the  bid  he  did  not  stato  that  he  was  acting  for 
any  one  but  himself,  or  that  he  was  bidding  under  the  contract,  or  that  he 
expected  to  pay  for  the  property  oUierwise  than  in  money.  After  the  sale  was 
closed,  the  commissioners  wmt  with'  him  to  his  ofiice  to  get  the  money.  On 
their  arrival  there,  Camden  produced  the  contract,  and  asked  that  it  be  ac- 
cepted In  lien  of  money.  This  the  commissioners  declined  to  do,  as  Uiefb  in- 
structions were  to  sell  for  cash  only.  At  this  interview  Camden  did  not  in- 
timato  that,  if  the  court  declined  to  give  effect  to  the  contract,  lie  would  not 
pay  the  money;  but,  on  the  contrary,  told  the  oommissionera  that,  if  required 
to  do  80,  he  would  complete  the  payment  in  that  way.  He  was,  however, 
'  anxiooB  to  have  the  return  of  the  commissioners  show  his  offer  of  the  con- 
tract in  lieu  of  money,  and  not  his  ofEer  of  money,  so  that  he  might,  if  pos- 
sible, secure  a  purchase  under  the  contrad;.  To  this  the  commissioners  did 
not  object;  and  accordingly,  iu  their  return,  after  setting  forth  the  sale,  they 
stato  that  "Camden  did  not  and  has  not  paid  to  your  commissioners  the  sum 
of  money  so  bid  and  offered  by  him  for  said  property  as  aforesaid,  or  any 
part  thereof;  but  when  your  commissioners  required  the  cash  from  said  Cam- 
den, pursuant  to  the  terms  of  said  sale,  he  tendered  to  us  a  paper  purporting 
to  be  a  copy  of  a  contract,"  (here  follows  a  general  description  of  the  con- 
tract before  referred  to.)  "Said  copy  of  the  contract,  with  a  paper  thereto 
attached,  signed  by  Heman  Loomis,  by  B.  M.  Ambler,  his  attorney,  bearing 
date  September  30,  1884,  is  herewith  filed.  •  *  •  Your  commissioners 
declined  to  receive  the  said  contract  in  payment,  in  whole  or  in  part,  of  the 
purchase  money  so  bid  by  said  Camden  for  said  property,  or  to  accept  any- 
thing in  payment  thereof  except  lawful  money  of  the  United  Statea,  and  this 
the  said  Camden  has  not  as  yet  paid." 

Mr.  J.  B.  Jackson,  one  of  the  uommissioners,  went  to  Wheeling  after  the 
sale  was  closed,  and  the  next  day,  October  2d,  Camden  telegraphed  him  at 
that  place,  as  follows: 

"Parkersburg,  October  2,  llt84. 
"To  Gov.  J.  S.  Jaekwn  :  Please  see  tiiat  my  bid  is  reported  as  based  solely 
on  the  contract  presented  in  payment,  without  any  qualiflcation  or  conditions 
that  would  affect  me  pe^nally  on  my  bid.  J.  N.  Camoen." 

Hr.  Cole,  the  other  commissioner,  and  who  was  one  of  the  counsel  for  the 
other  creditors,  resided  at  Parkersburg,  where  Camden  was,  but  no  such  com- 
munication was  made  to  him. 
v.24F,no.5 — 14 
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The  report  of  the  sale  was  filed  with  the  clerk  on  the  fourth  of  October,  and 
on  the  sixth  of  the  Etame  month  Camden  filed  in  court  a  petition  setting  up 
the  contract,  and  the  demand  which  had  been  made  on  him  before  the  sale, 
and  praying  "that,  the  premises  being  considered,  he  may  be  allowed  to  ap- 
ply tbe  claims  and  debts  adjudged  by  said  decree  in  discharge  of  his  liability 
for  the  purchase  money;  that  his  compliance  with  the  terms  of  said  contract 
may  be  considered  and  decreed  a  compliance  with  the  terms  of  said  sale;  that 
the  said  contract  may  be  received  in  discharge  of  his  bid ;  that  the  s^e  be  con- 
firmed, and  th^t  a  decree  be  made  to  your  petitioner  for  the  said  property; 
and  that  the  court  will  make  such  further  order  and  decree,  and  grant  such 
other  general  and  further  relief  in  the  premises,  as  your  honors  may  deaa 
right,  as  in  eqnity  may  be  proper,  and  as  in  duty  bound,  etc.,  he  will  ew 
pray,"  etc. 

This  petition  is  signed  by  Mr.  Caleb  Boggiss,  one  of  the  attorneys  of  this 
court,  as  counsel  for  Camden.  In  tbe  petition  it  is  stated  that  Camden  is 
"largely  interests  to  have  the  contract  periformed  and  executed,  and  that  he 
desires  that  it  may  be  done."  Tlie  manner  in  which  he  is  interested  does 
not  appear,  except  in  tbe  contract,  and  no  mention  is  made  of  any  new  ar- 
rangement with  Loomis.  To  this  petition  answers  have  been  filed  by  all  the 
creditors,  except  Loomis.  objecting  to  the  relief  asked  by  Camden. 

On  the  fourteenth  of  October,  Carrington,  Worth,  Beach,  Blair,  the  Toledo 
National  Bank,  and  Valentine  filed  exceptions  to  the  report  of  the  commis- 
sioners on  the  ground  that  the  purchase  money  had  not  been  paid,  and  "prayed 
thiitsiiid  report  be  recommitted  to  said  co'm mission ers,  with  directions  that  un- 
less the  said  Camden  do  at  once  comply  with  the  terms  of  sale  by  paying  to  said 
commissioners  the  sum  of  8173,050,  that  said  real  estate  and  property  may  be 
resold  at  the  risk  and  costs  of  the  said  Camden."  Upon  the  filing  of  this  peti- 
tion thefollowing  order  wasmade  bvthecourt:  "And  it  appearing  to  the  court 
that  at  the  sale  of  said  property  on  the  first  of  October,  1884,  held  pursuant  to 
said  decree,  J.  N.  Camden  became  the  purcliaser  of  said  real  estate  and  prop- 
erty for  the  sum  of  9173,050,  and  that  he  has  failed  to  comply  with  the  terms 
of  sale  by  paying  said  sum  of  money,  or  any  part  thereof,  to  said  commis- 
sioners, or  into  the  registry  of  this  court,  thereupon,  on  motion  of  tbe  said 
defendants,  Carrington,  Beach,  Worth,  Blair,  Toledo  National  Bank,  and  Val- 
entine, a  rule  is  awarded  against  the  said  J.  K.  Camden,  returnable  on  tbe 
third  day  oC  November,  1884,  to  show  cause,  if  any  he  can,  why  he  should 
not  pay  to  said  commissioners,  or  into  the  registry  of  tbe  court,  the  said  sum 
of  8173,050,  BO  bid  by  him  for  said  property  as  aforesaid,  or  why  said  sale 
should  not  be  set  aside,  and  said  real  estate  and  property  resold  by  said  com- 
missioners at  the  risk  and  costs  of  said  Camden. " 

On  tlie  thii-d  of  November  the  parties  all  appeared,  either  in  person  or 
by  connsel,  and,  the  court  not  being  able  to  take  up  the  matter  at  that  time, 
the  further  hearing  was  postponed  until  December  2d.  At  that  time  Cam- 
den was  represented  by  his  counsel.  Mr.  Boggiss.  The  order  postponing  the 
hea'rlng  was  made  in  the  forenoon  of  that  day.  Daring  the  afternoon  of  the 
same  day.  Mr.  Boggiss,  who  had  been  employed  by  the  secretary  of  the  Camden 
Consolidated  Oil  Company  to  act  as  attorney  tor  Thompson  add  F^ne,  ap- 
peared in  (xturt  and  moved  for  a  cancellation  of  their  bond,  and  a  return  of  . 
their  deposit  of 810,000,  with  theinterest  which  had  accrued  thereon.  Neither 
at  tliat  time  nor  at  any  time  before  had  it  been  Intimated  to  the  court  that  if 
the  prayer  of  the  petition  of  Ctunden  was  not  granted,  he  would  not  promptly 
pay  ttie  full  amount  of  his  bid  In  money.  On  the  contrary,  the  recollection  at 
the  judge  holding  the  court  at  the  time  isdistinctthat  it  was  expressly  stated, 
either  in  the  forenoon  or  the  afternoon,  or  both,  that  the  bid  of  Camden 
was  bona  fide,  and  wonld  be  paid  in  mon^  if  required.  Under  these  circum- 
fltancfs,  as  Camden  was  known  to  be  able,  financially  to  pi^  tbe  mon^.  if  an 
order  to  that  effect  was  made,  the  following  entry  was  directed  by  the  court: 
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"This  day  came  Wm.  F-  ThompBon  and  Oliver  H.  Payne,  and  moved  the 
court  to  release  their  surety,  W.  K.  Chancellor,  from  the  obligation  of  their 
bond  in  the  penalty  of  8250,000,  dated  the  twen^-flrat  of  June,  1884,  condi- 
tioned  to  bid  at  a  future  sale  of  the  property,  directed  by  a  decree  in  this 
cause  to  be  sold,  the  sum  of  8173,000,  and  filed  in  this  court  in  this  cause  on 
tlie  twenty-third  day  of  June,  1884,  pursuant  tu  a  decree  rendered  therein  on 
the  nineteenth  day  of  June,  1884,  and  also  moved  the  court  to  make  ah  order 
directing  that  the  sum  of  810,000  deposited  by  them  in  court  in  this  causeon 
the  twenty-third  day  of  June.  1884,  pursuant  to  th^laat  above-named  decree, 
together  witb  tlie  accrued  Interest,  be  refunded  to  them.  And  it  appealing 
to  the  court  from  the  report  of  J.  B.  Jackson  and  W.  L.  Cole,  filed  in  this 
cause  on  the  fourth  day  of  October,  1884.  tlutt  said  Thompson  and  Payne  did 
in  all  respects  comply  with  the  conditiona  of  said  bond,  and  that  at  said  sale 
a  higher  bid  than  they  undertook  to  make  was  made  by  J.  IT.  Oamden,  which 
has  been  reported  and  accepted  by  said  commissioners,  it  is  therefore  ordered 
that  (he  said  bond  be  canceled,  and  the  parties  thereto  released  therefrom. 
And  it  is  f  uither  ordei'ed  tliat  the  said  sum  of  810,000  so  deposited  by  than, 
together  with  the  interest  that  has  since  accrued  thereon,  be  refunded  to  the 
said  Thompson  and  Fayne  out  of  the  registry  of  the  court.  It  Is  further 
ordered  that  L.  B.  Bellicker  is  entitled  to  receive  a  commission  of  one  per 
cent,  on  the  amount  so  received  and  refunded,  to  be  taxed  in  the  bill  of  costs; 
and  the  receiver  is  ordered  to  pay  the  same  out  of  any  funds  in  his  hands." 

When  this  order  was  made,  none  of  the  creditoi's  interested  in  the  proceeds 
of  the  sale  were  present  in  person  or  by  attorney,  and  they  had  no  notice  that 
any  such  ^)plication  was  to  be  made.  The  next  daya  check  was  made  by  the 
clerk,  and  properly  countersigned  by  the  judge,  on  ttie  FlrstNational  Bank,  to 
the  order  of  the  Camden  Consolidated  Oil  Company,  for  810,098  28-100,  the 
amount  of  the  deposit,  and  the  accrued  interest  theretm*  and  delivered  to  the 
aecretary  of  ttie  Camden  Consolidated  Oil  Company,  who  gave  a  receipt 
therefor  as  follows: 

"Received.  Parkersburg.  lyorember  4, 1884,  from  L.  B.  Delllcker,  clerk  TJ. 
S.  district  court,  the  sum  of  ten  thousand  and  ninetyoeight  89-100  dollars,  money 
deposited  1^  Payne  and  Thompson  in  case  of  Maghew  et  al.  vs.  W.  Va.  O. 
O.  L.  Co.  Cauden  Consolidated  Oil  Co., 

"L.  A.  Cole,  Sec'y." 

The  clerk,  however,  required  a  receipt  from  Thompson  and  Payne,  amUhia 
the  secretary  agreed  to  get.  Afterwards  he  obtained  and  delivered  to  the 
clerk  such  an  instrument,  a  copy  of  which  is  as  follows: 

"Received  of  L.  B.  Dellicker,  clerk  of  the  circuit  court  of  the  United  States 
for  the  district  of  West  Virginia,  ten  tlionaand  and  ninety-eight  89-100  dol- 
lars, bein^  in  full  for  $10, 000.  with  accumulated  interest,  heretofore  depos- 
ited by  William  P.  Thompson  and  0.  H.  Payne,  under  an  order  of  said  court, 
in  the  case  otF.L.B.  Mayhew&Co.  v.  The  West  Virginia  Oil  &  Oil  Land  Com- 
pany awl  others,  passed  on  the  nineteenth  day  of  June,  1884,  and  which  is 
now,  with  its  accumulated  interest,  directed  to  be  returned  to  the  said  W.  P. 
Thompson  and  O.  H.  Fayne  by  an  order  of  the  said  court  in  the  same  cause, 
pj^sed  on  the  third  day  of  November,  1884. 

•'810,098.89.  [Signed]  W.  F.  Thompson. 

"O.  n,  Pathe." 

Aa  soon  as  the  order  for  the  cancellation  of  the  bond  was  entered,  the  sec- 
retary of  the  Camden  Consolidated  Oil  Company  took  a  copy  and  presented  it 
to  Chancellor,  who  thereupon  surrendered  to  him  the  indemnity  bond  of 
Thompson  and  Payne.  This  bond  the  secretary  afterwards  returned  to  Thomp- 
son and  Payne.  In  all  these  transactions  Thompson  and  Payne  were  repre- 
sented by  the  secretary  of  the  Camden  Consolidated  Oil  Company,  and  they 
never  at  any  time  appeared  in  person. 
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On  the  twenty-first  of  November,  Carringtoii,  TVorth,  the  Toledo  National 
Bank,  Valentine,  and  Blair,  having  heard  of  the  order  cancelingthe  bond  and 
surrendering  the  deposit,  filed  a  petition  to  have  that  order  set  aside,  and  on 
the  second  of  December  the  comi;  made  an  order  in  reference  thereto,  as  fol- 
lows: "  This  day  came  James  11.  Carrington,  A.  C.  Worth,  IVllliam  H.  Beach, 
the  Toledo  Xational  Bank,  Benjamin  B.  Valentine,  and  llobert  S.  Blair,  by 
W.  C.  Cole,  their  attorney,  and  moved  the  court  to  set  aside  the  order  made 
in  this  cause  on  the  thinl  day  of  November,  1SS4,  returning  to  Otiver  H. 
I'liyue  and  William  P.  Thompson  the  ten  thousand  dollars  heretofore  depo»- 
ited  by  them  In  the  registry  of  this  court,  and  canceling  their  bond  in  the 
penalty  of  $250,000»  with  Wm.  K.  Chancellor  as  security,  according  to  the 
prayer  of  their  petition  filed  in  this  caose;  and  it  appearing  that  notice  of  this 
motion  and  of  the  filing  of  said  petition  has  been  given  to  the  said  Oliver  H. 
Payne,  William  F.  Thompson,  and  William  N.  G^ncellor,  it  is  ordered  tliaC 
this  motion  be  pla(»d  on  ttie  docket,  and  the  consideration  thereof  is  continued 
until  a  future  day  of  this  court."  This  petition  was  filed  and  the  entry 
thereon  made  daring  the  term  in  whloh  the  order  of  canceUatlon  was  granted, 
but  the  matter  was  not  disposed  of  before  the  adjoamment.  It  therefore  went 
over  to  the  next  term,  which  is  the  present  term,  as  unfinished  businesg. 

On  the  twenty-second  day  of  January,  1885,  and  during  the  present  t-erm. 
the  motions  connected  with  the  sale  of  October  1,  1884,  all  came  on  for  hear- 
ing, and  the  decision  In  reference  thereto  appears  in  the  following  order 
which  was  then  made:  "This  cause  came  on  to  be  heard  at  the  present  term 
upon  the  report  of  J.  B.  Jackson  and  W.  L.  Cole,  commissioners,  heretofore 
appointed  to  make  sale  of  the  property  mentioned  in  this  cause,  filed  on  the 
fourth  day  of  October,  1884,  whereby  it  appears  that  J.  K.  Camden  bid  the 
sum  of  9173,050  for  said  property,  when  it  was  offered  for  sale  by  said  com- 
missioners at  public  anction,  on  the  first  day  of  October,  1884,  pursuant  to  a 
former  decree  of  this  court  passed  in  this  cause,  and  the  said  commissioners 
accepted  the  bid  of  aaXd  Camden,  but  that  he  has  not  complied  with  the  terms 
of  sale  by  paying  to  said  commissioners  the  amount  of  said  bid,  or  any  part 
thereof.  Upon  consideration  of  the  said  report,  and  the  exceptions  filed 
thereto  by  several  parties  to  this  suit,  and  the  rule  heretofore  awarded  against 
said  Camden  to  show  cause  why  said  property  should  not  be  resold  at  his  cost 
and  risk,  and  the  petition  of  said  Camden  treated  and  considered  as  his  answer 
to  said  rule,  and  the  answers  to  said  petition  filed  by  the  exceptors  to  said  re- 
port, and  the  arguments  of  counsel  for  said  Camden  and  said  exceptors,  and 
the  said  Camden  still  failing  to  comply  with  the  terms  of  said  sale  by  paying 
the  amount  of  his  said  bid  in  cash,  it  is  this  twenty-second  day  oC  January. 
1885,  considered  and  ordered  by  the  court  that  said  petition  and  answer  of 
said  Camden  is  not  a  defense  to  said  rule.  It  is  further  ordered  that  the  ex- 
ceptions to  said  report  be  and  the  same  are  hereby  sustained,  and  the  said  sale 
is  set  aside,  and  the  said  commissioners  will  proceed  at  once  to  advertise  and 
resell  said  property  in  accordance  with  the  terms  and  provisions  of  said  former 
decree  passed  in  this  cause  on  the  seventeenth  day  of  November,  1883,  for 
cash,  which  sale  will  be  made  at  the  costs  of  said  Camden.  And  if  the  said 
property  should  be  sold  for  a  less  sum  than  $173,050,  the  said  bid  of  the  said 
Camden,  the  court  reserves,  for  future  determination  in  this  cause,  the  ques- 
tion whether  the  said  Camden  will  be  requiml  to  pay  the  deficiency." 

Under  this  order  the  property  was  again  offered  for  sale  on  the  seventeenth 
of  March,  and  sold  to  Charles  H.  Shattuck  for  $119,100,  he  being  the  highest 
and  best  bidder.  The  purchase  money  was  paid  at  the  time  of  the  sale,  and  is 
now  in  court.  After  this  sale  was  reported  to  the  court,  the  Toledo  N<*ictonal 
Bank,  Valentine,  and  Blair  filed  their  petition  asking  that,  before  the  sale 
should  be  confirmed,  the  court  would,  if  necessary,  modifyitsorder  of  January 
22tl,  so  as  to  hold  Camden  on  his  bid,  or  for  the  deficiency  between  his  bid 
and  tiiat  of  Shattuck,  and  to  require  Camden  to  take  the  property  at  his  bid. 
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and,  if  he  failed  to  do  so,  to  conftnn  tlie  sale  to  Simttuck,  unless  Thompson, 
I'ayiie,  and  Chancellor  elected  to  take  and  pay  for  the  property  at  their  bid 
of  ;&i73,000.  Tlie  same  parties  also  filed  exceptions  to  the  report,  the  object 
of  whicli  was  to  secure  the  same  action  which  was  asked  for  in  tlie  petition. 
Cainden  tiled:  (1)  Amotion  to  sti*ikethis  petition  from  the  files;  and  (2) 
jiu  answer  without  prejudice  to  this  motion.  Loomls  has  also  filed  a  petition 
to  the  same  general  effect,  and  with  substantially  the  same  prayer.  In  this 
petition  the  following  averment  is  made:  "11.  Thecommissionei-s  ofFeredsaid 
property  again  on  the  seventeenth  day  of  March,  1885,  at  which  time  some  ar- 
rangement bad  been  made  by  which  tiieintere^s  of  the  Standard  Oil  Company 
and  the  parties  represented  by  Receiver  Shattuck  had  been  settled  upon  a 
basis  not  known  to  your  petitioner,  under  which  the  property  was  to  be 
bought  at  the  lowest  figure  at  which  it  could  be  got.  And  Mr.  Robert  Gar- 
I'ett,  whom  Mr.  Shattuck  formerly,  as  now,  represented,  in  part  at  least,  and 
who  had  been  the  real  party  on  the  first  bid  of  #163,000,  had  some  tacit  or  ex- 
y  press,  direct  or  Indirect,  understanding  with  Mr.  Camden  and  his  friends, 
whereby  the  property  sliould  be  bought  for  a  low  figure,  and  without  compe- 
tition batween  them.  And  the  said  Camden  now  desires  this  sale  to  be  con- 
firmed at  $119,100,  and  pretends  that  he  is,  not  liableon  his  bid  of  «173,050." 

To  this  Camden  answered  as  follows:  "Respondent  denies  tliat  any  such 
arrangements  were  entered  into  as  set  out  In  charge  11  of  said  petition,  but 
refers  to  his  answer  hereinbefore  referred  to,  and  relies  upon  the  same  as  his 
answers  to  this  charge,  in  so  far  iis  said  answer  is 'responsive  thereto."  The 
answer  "hereinbefore  referreii  to"  is  that  filed  to  the  petition  of  the  other 
creditors,  and  the  part  of  it  wliich  is  ra^iponsive  to  the  allegation  of  Loomis 
is  as  follows:  "Respondent  admits  that  the  property  being  large  antf  valuable, 
and  the  probable  amount  for  which  it  would  sell  being  large,  that  the  sale 
being  for  cash  would  be  more  than  any  one  individual  would  be  willing  to 
raise  and  invest  in  that  character  of  property ;  and  that  certain  persons,  some 
of  whom  are  named  in  the  petition,'  did  agree  to  join  in  the  purchase  of  said 
property;  and,  if  the  property  was  so  purchased  by  them,  that  they  would  form 
a  corporation  to  own  and  work  said  property.  Respondent  denies  that  there 
was  any  combination  or  intention  on  his  part  to  beat  down  the  price  of  said 
property,  or  to  procure  the  same  for  less  that  its  fair  cash  value.  On  the  con- 
trary thereof,  said  arrangement  wns  entered  into  bona  fide  to  compete  tor  the 
purchase  of  the  said  property,  and  to  bid  for  the  same  to  tlie  fair  value  thereof ; 
and  respondent  states,  as  his  opinion  and  belief,  that  without  such  an  ar- 
rangement the  property  would  not  have  brought  as  much  as  it  did  at  that 
sale.  Respondent  avers  that  none  of  parties  were  interested  in  any  of  the 
liens  upon  said  property  except  the  Thompson  debt,  represented  by  himself; 
that  many  of  the  other  lien  creditors  were  present  at  said  sale,  as  lie  is  in- 
formed, and  that  others  were  present  by  counsel;  that  the  sale  was  fair  and 
open,  and  ample  opportunity  afforded  to  all  interested  to  bid  for  the  same; 
and  to  the  best  of  his  information,  from  the  present  condition  and  character 
of  the  property,  the  same  was  sold  for  all  it  would  bring,  and  more  tlian  it 
would  now  probably  bring  upon  another  resale." 

Since  the  first  day  of  May,  1884,  there  has  been  paid  to  Camden  by  the  re- 
ceiver the  following  sums,  to  apply  on  his  claim  as  assignee  of  Thompson: 

January  3.  1885,    '  «2,000  00 

January  SO,  1885,   -  -        -                                    7,000  00 

February  27,  1885,  -        -        -        -  •      -         -     3,500  00 

March  16, 1885,      -  -        -        -      '  -         -     -     809  07 

About  these  facts  there  is  little  if  any  dispute,  and  I  have  no  hes- 
itation in  holding  that  Camden,  by  his  purchase  at  the  sale  of  Octo- 
ber 1,  1884,  became  personally  bound  for  the  payment  of  the  price 
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in  money  or  its  equivalent.  The  bid  of  Thompson  and  Payne  mast 
be  taken  to  have  been  bona  jide,  for  they  were  under  bonds  to  make 
it.  When  Camden  bid  over  them  he  gave  no  notice  that  he  expected 
to  pay  otherwise  than  in  money.  He  does  not  pretend  that  he  had 
then  or  now  any  assignment  of  the  claims  payable  oat  of  the  pnrchase 
money  except  that  of  Thompson,  and  perhaps  that  of  Loomis,  unless 
the  alleged  contract  was  Bu£5cient  of  itself  for  thai  purpose.  This 
contract  was  not  signed  by  all  the  parties  named  in  it,  and  there  is 
nothing  to  indicate  that  any  were  to  be  bound  until  the  execution  by 
all  was  complete. 

When  the  property  was  first  put  up  for  sale  Camden  was  as  much 
bound  by  the  contract  as  he  ever  has  been,  but  he  then  designedly  re- 
frained from  bidding,  and  allowed  a  purchaser  to  buy  at  a  price  far 
below  what,  if  the  contract  was  in  force,  he  should  have  offered.  This 
made  it  necessary  for  the  other  creditors  to  resort  to  other  means 
for  the  protection  of  their  interests.  And  some  of  them  did  so.  hf 
this  way  a  sale  was  secured  for  an  amount  in  cash  sufficient  to  pay 
all  in  full  except  Loomis.  Camden  afterwards  saw  fit  to  lesist  the 
confirmation  of  this  sale;  and  for  that  purpose  he  joined  with  Loomis. 
All  of  the  other  creditors  wero  in  favor  of  the  confirmation.  In  the 
exceptions,  which  were  filed  in  the  name  of  Loomis,  no  mention  was 
made  of  the  contract,  and  it  was  not  intimated  at  the  hearing,  in  any 
way,  that  the  purpose  of  the  contestants  was  to  give  Camden  another 
opportunity  to  buy  under  the  contract.  All  parties,  so  far  as  appear- 
ances were  concerned,  treated  the  contract  as  no  longer  an  element 
in  the  case.  The  sale  was  finally  set  aside  because  of  inadeqaacy  of 
price,  which  was  shown  by  an  advance  cash  bid  from  other  respon- 
sible parties.  Camden  now  claims,  in  his  answers  to  the  petitions  filed 
against  him,  that  the  decree  of  November  17,  1S83,  was  entered  up 
by  consent  of  parties  in  a  different  form  from  what  it  would  have 
been  were  it  not  for  the  contract;  but  there  is  no  proof  of  that  fact, 
and  he  himself  does  not  state  what  these  changes  were.  So  far  as 
appears  from  the  face  of  the  decree,  the  only  consents  were  those  of 
Thompson  (Camden)  and  Loomis,  that  Storrs  should  be  paid  first 
from  the  money  in  the  hands  of  the  receiver,  instead  of  pro  rata  with 
them;  and  that  of  Loomis,  that  Thompson  (Camden)  should  be  nest 
paid  in  full  before  anything  was  distributed  to  him.  But  by  tbd  terms 
of  the  contract  Thompson  (Camden)  was  to  be  paid  in  full  from  the 
earnings  of  the  property  before  Loomis  was  entitled  to  anything.  I  am 
unable  to  see  how  Camden  has  lost  anything  by  his  consent  to  the 
decree. 

In  his  answer  Camden  states  as  his  excuse  for  not  bidding  at  the 
first  sale  that  some  uncertainty  then  existed  as  to  bis  right  to  use  the 
Loomis  debt  as  money  to  pay  for  the  purchase;  but  the  same  diffi- 
culty existed  when  he  bid  in  October.  No  change  had  been  made  as 
to  that  part  of  the  case  between  the  first  sale  and  the  second  to  relieve 
Camden  from  embarrassment  in  this  particular.   All  he  says  on  that 
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subject  in  his  answer  is  that  "the  proceedings  attacking  the  debt  ot 
Loomis  were  dismiBsed  or  bo  modified  by  the  opinion  or  action  of  the 
court  in  entering  decrees  ordering  a  resale  under  said  former  decree, 
that  respondent  was  advised  and  believed  that  the  obstacles  to  his 
bidding  under  said  contract  were  substantially  removed."  He  fails 
entirely  to  state  wbat  the  modifications  were,  and  I  can  discover  noth- 
ing in  the  order  to  which  such  an  effect  can  be  given.  Under  the  cir- 
cumstances, it  is  clear  to  my  mind  that  Camden  conld  not  use  the  al- 
leged contract  in  lien  of  money  to  pay  his  bid.  The  claims  ot  the 
different  creditors  had  not  been  assigned  to  him,  and  he  was  in  no  con- 
dition to  call  on  a  court  of  equity  to  require  the  creditors  to  make 
such  assignments.  As  the  contract  was  not  available  to  him.  for  the 
purposes  of  payment,  it  was  inoambent  up(m  htm  to  pay  in  money. 

The  liability  of  Camden  originally  for  the  payment  of  his  bid  in 
money  on  the  oonfirmation  of  the  sale  having  thas  been' established, 
the  next  inquiry  is  whether,  in  the  proceedings  since  his  bid*  any- 
thing has  been  done  to  release  him  from  that  liability.  In  his  an- 
swers he  states  his  olaim  as  to  this  part  of  the  case  in  these  words: 

"Respondent  Is  advised  by  counsel  that  the  court  having  refused  to  confirm 
said  sale  at  the  bid  so  made  by  the  respondent,  and  In  entering  a  decree  or- 
dering a  resale  of  said  proper^,  that  all  liability  on  tiie  part  of  respondent  for 
BKuHi  deficlencjr  was  determined*  and  respondent  discharffed  therefrom;  that 
respondent  was  not  liable  as  purchaser  at  sale  until  the  court  had  accepted 
the  bid  of  respundent  and  confirmed  the  sale  absolutely." 

And  in  another  plaoe : 

"Bespondent,  however,  submits  that  hj  said  decree  of  resale  he  was  dis- 
charged from  further  UaUlity  upon  his  bid  of  8173,050;  there  being  no  ac- 
ceptance of  said  bid  by  the  court,  and  a  confirmation  of  said  sale,  which,  re- 
spondent is  advised,  were  necessary  to  charge  him  under  snid  bid." 

It  is  tme,  as  was  contended  in  argament,  that  in  chancery  a  bid- 
der at  a  sale  by  a  master,  under  a  decree  of  court,  is  not  considered  a 
purchaser  until  the  r'eport  of  sale  is  confirmed;  and  that  he  cannot 
be  compelled  to  complete  his  pnrohase  until  the  confirmation  of  the 
report;  that  is,  until  bis  bid  haa  been  in  some  form  acoepted  by  the 
court,  OB  the  court  stands  in  the  place  of  a  vendor,  using  the  master 
to  receive  and  report  the  bids.  Sugd.  Vend.  &  Pur.  (3d  Lond.  Ed.) 
38,  39;  (1st  Amer.  Ed.  33.)  Under  the  old  English  practice  an  or- 
der nisi  was  first  entered  as  of  course,  and  this  was  afterwards  made 
absolute,  also  of  course,  unless  cause  was  shown  to  the  contrary.  The 
purpose  of  the  whole  proceeding  was  to  show  that  the  court  accepted 
the  bid  and  made  the  sale.    Sugd.  Vend.  &  Pur.  39,  tupra. 

In  the  present  case  the  commissioners  reported  the  sale  in  due 
form,  and  Camden  asked  the  court  to  take  his  alleged  contract  in  lieu 
of  money  and  confirm  the  report.  The  creditors  in  interest  adverse 
to  his  petition  asked  that  he  be  required  to  pay  in  money,  and  for  a 
confirmation  on  that  basis.  No  one  else  appeared  to  resist.  There 
was  no  dispute  about  the  regularity  of  the  proceedings  at  the  sale, 
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or  the  sufficiency  of  the  price,  or  the  title  to  the  property.  The  dif- 
iicalty  was  not  as  to  the  sale,  but  as  to  how  it  should  be  paid  for. 
Camden  did  not  ask  to  be  released  from  hie  purohase  beoaase  of  a 
misunderstanding  as  to  his  rights,  bat  only  that  be  might  be  allow  ed 
to  pay  the  price  in  a  partiou^  way.  The  creditors  did  not  oak  to 
have  the  sale  set  aside  if  the  money  was  paid,  and  to  get  the  money 
they  obtained  a  rale  on  Camden.  The  defense  of  Camden  to  this  role 
was,  not  that  be  could  not  be  required  to  pay  because  the  sale  had 
not  been  confirmed,  but  in  effect  that  as,  by  the  terms  of  a  contract 
he  claimed  to  have  with  the  creditors,  he  would  be  entitled  to  the 
money  when  paid  in,  the  contract  should  be  taken  in  lieu  of  the  money, 
to  avoid  unnecessary  circuity  of  action. 

When,  therefore,  under  the  circumstances,  the  court  decided  that 
Camden  must  pay  in  money,  it  in  effect  confirmed  the  report  of  sale, 
and  required  him  to  act  acoordix^ly.  The  order  which  was  entered 
at  the  time  may  not  have  been  expressed  with  precise  teohnieal  ac- 
curacy, but  its  meaning  is  clear;  the  sale  was  confirmed  on  the  basis 
of  a  bid  for  cash,  no  other  having  been  made,  and  as  the  money  had 
not  been  paid,  a  resale  was  ordered  at  the  costs  of  Camden,  leaving 
the  question  open  whether  it  should  be  at  his  risk.  It  is  true  that  in 
the  order  this  language  occare :  "It  is  further  ordered  that  the  exoep- 
tions  to  said  report  and  the  same  are  hereby  sastained,  and  the  sale 
set  aside,  and  the  said  commissioners  will  proceed  at  once  to  adver- 
tise and  resell,"  etc.  But  this,  when  taken  in  connection  with  the 
rest  of  the  order,  was  clearly  intended  only  as  a  provision  to  relieve 
the  Bobseqaent  sale  from  embarrassment  by  reason  of  the  former  one 
to  Camden,  and  not  to  discharge  him  from  liability  for  a  deficiency 
between  his  own  bid  and  any  that  might  be  made  and  accepted  by  the 
court  under  the  resale  which  was  ordered.  Camden  had  full  notice 
that  the  purpose  of  the  court  was  to  charge  him  for  a  deficiency,  if 
upon  farther  inquiry  it  should  be  found  he  was  liable.  No  room 
whatever  was  left  for  a  misunderstanding  on  that  subject,  and  the  or- 
der of  January  22d  was  made  during  the  present  term,  and  is  still 
under  the  control  of  the  court,  except  so  far  as  the  rights  of  third  per- 
sons have  intervened.  The  ans^rers  of  Camden  satisfy  me  that  he  is 
interested  directly  or  indirectly  m  the  present  purchase  by  Shattuck. 
For  this  reason  I  am  not  inclined  to  consider  Shattuck  as  having  an 
interest  which  will  interfere  with  the  right  of  the  court  to  make 
such  modification  of  that  order  as  may  now  seem  to  be  just.  I  am 
also  satisfied  that  the  order  of  November  3, 1884,  canceling  the  bond 
of  Thompson,  Payne,  and  Chancellor,  was  made  under  a  misappre- 
hension of  the  facts,  and  ought  to  be  vacated.  It  is  therefore  ordered 
that  Camden  elect  here  and  now  whether  he  will  take  the  property  at 
his  bid  of  $173,050  and  pay  for  it  in  money.  If  he  will,  and  he 
makes  his  payment  within  a  reasonable  time,  to  be  fixed  if  required, 
the  sale  to  Shattnck  will  be  set  aside,  and  that  to  him  on  the  first  of 
October,  1884,  earriod  into  effect  by  proper  order.  -  If  Camden  does 
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not  elect  to  take  the  property,  it  will  be  ordered  that  he  now,  as  the 
agent  who  made  the  bid  for  Thompson  and  Payne  on  the  first  Octo- 
her,  elect  for  them  whether  they  will  take  the  property  at  $173,000,. 
and  pay  for  it.  If  he  does  so  elect,  a  reasonable  time  will  be  given 
them  to  make  the  payment,  and  the  proper  orders  made  to  perfect  a 
transfer  of  the  property  to  them  under  their  bid  of  October  1^  1884. 
Should  neither  Camden  nor  Thompson  and  Payne  elect  to  take  the 
property  under  these  orders,  the  sale  to  Bhsttuek  will  be'eonfirmed, 
and  a  personal  decree  rendered  against  Camden  for  the  deficiency. 
The  order  of  November  3,  1884,  canceling  the  bond  of  XhompsoUf 
Payne  and  Chancellor,  will  also  be  vaoated. 

Bond,  J.,  concars. 


In  re  Wabash  R.  Co.» 


(Otreuit  Ctmrt,  W.  D.  Miwuri.   Jiine,  1885.) 


BaCBiVBii— Ihtbrferbnce  of  Stuieurs— Contempt— Pokishmekt. 

A  writer,  Higning  himgelf  chairman,  gent  the  followini;  notice  to  the  various 
foremen  of  the  shops  of  the  Wabash  Railway  Company  durinr  a  strike  organ- 
ized to  resist  a  reducUoD  of  wages,  tlio  railroad  being  at  that  time  in  the  bands 
of  a  receiver  appointed  by  the  United  States  circuit  court : 

'*OrpiOB  OF  Local  Committee,  June  17, 1SS5. 

"  .Foreman:   You  are  requested  to  staj^  away  from  the  shop  until  the 

present  dimcnlty  is  settled.  Your  compliance  with  this  will  command  the  pro- 
tection of  the  Wabash  employes.  Bat  in  no  case  are  you  to  consider  this  an 
intimidation."  .  . 

Seltt,  that  this  was  an  unlawful  intorference  with  the  management  of  the  road 
hy  the  receiver,  and  a  contempt  of  court,  for  which  the  writer  should  be  pun- 
ished. 


Beehe  ds  Randolph,  for  the  railroad  company. 
Hall  d  Rogers,  for  defendants. 

Krekbl,  J.  C.  M.  Berry  and  Thomas  Selby,  employes  of  the 
AVabaBh  Bailroad,  are  before  me  charged  with  contempt  of  court  in 
interfering  with  the  manaftement  and  operation  of  the  road.  The 
special  charge  is  tbat  on  the  seventeenth  day  of  June,  1885,  they  took 
possession  of  the  round-house  at  Moberly,  within  this  district,  and  by 
threats  and  intimidation  caused  employes  of  the  company  to  quit 
work,  and  afterwards  prevented  them  from  working  for  the  company, 
thtiB  interfering  with  the  operation  of  the  road.  In  their  return  the 
defendants  state  that,  on  the  morning  of  the  seventeenth  of  Jane,  they, 
with  other  employes  of  the  road,  at  the  usual  hour  of  the  day,  went 

I  Reported  by  Robertson  Ilownrd,  Esq.,  of  the'St.  Paul  bar. 
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to  work,  but  found  a  notion  posted  on  the  shop  doors  wliich  reads  as 

follows : 

"HoBBRLT.  Mo.,  June  16,  1885. 
'iTo  Bmployei:   By  authority  of  the  general  manager,  A.  A.  Talmadge.  I 
am  instructed  to  close  the  shops  at  Uoberly  indefinitely.   I  expect  further 
instructions  in  the  matter  to-morrow.  W.  J.  Brokan,  Div.  M.  M." 

That  the  defendants  thereupon  went  into  the  round<hoase  to  notify 
the  men  there  employed  of  a  meeting  to  be  held  by  the  employes 
that  morning  at  8  o'clock,  and  that  such  of  the  men  as  they  did  not 
see  Mr.  Arthur,  in  charge  of  the  round-house,  promised  to  notify; 
that  they  came  to  and  went  from  the  round-bouse  in  an  orderly  man- 
ner, and  without  any  threat  or  intimidation. 

The  testimony  before  the  court  sbowe  that,  early  in  the  spring  of 
1885,  a  strike  was  inaugurated  in  Moberly  by  the  employes  of  the 
Wabash  Bailroad,  resisting  by  force  and  intimidation  a  reduction  of 
wages  attempted  to  be  made  by  the  managers,  in  which  the  strikers 
accomplished  their  object,  namely,  to  be  reinstated  at  their  former 
wages.  On  this  occasion  the  managers  of  the  road,  in  a  circular  ad- 
dressed to  Shaw,  Goughlin,  and  Berry,  as  a  committee  of  the  employes, 
among  other  things,  said : 

"That  in  case  it  becomes  necessary  to  make  further  reduction  ve  win  give 
the  chairman  of  your  committee  three  days*  notice;  and  the  committee  shall 
decide  whether  there  sliall  be  a  reduction  of  force  or  of  hours  worieed,  or  an 
entire  snspension  of  everything,  excepting  running  repairs  and  Snspection." 

It  appears  that  afterwards  a  correspondence  regarding  reduction  of 
time  or  wages  (it  does  not  appear  which)  was  had  between  Manner 
Talmadge  and  Beny,  as  chairman  of  the  Moberly  committee,  in  the 
course  of  which  Berry  suggested  the  reduction  of  wages  of  the  officers 
rather  than  of  the  employes.  Thus  matters  stood  on  the  sixteenth 
day  of  June,  when  a  suspension  of  the  shop-work  (not  of  repairs) 
was  ordered  by  the  managers,  and  the  former  strikers,  among  them 
these  defendants,  inaugurated  the  combination  or  strike  hereinafter 
spoken  of.  Three  written  notices  were  issued  on  June  17,  1885,  by 
C.  M.  Berry,  as  chairman  of  the  employes,  of  which  the  following  are 
copies: 

"Office  of  Local  Committee,  June  17,  1885, 
"a.  M.N'ugent,  For.  of  Latlies:   Tou  are  requested  toatay  away  from  the  - 
shop  until  the  present  dtfflculty  is  settled.   Your  compliance  with  this  will 
command  the  protection  of  the  Wabash  employes.   But  In  no  case  ar«  you 
to  consider  this  an  intimidation. 
[Signed]  "0.  U.  Bebbt,  Ghairman.'* 

"MoBERLT.  Ho..  June. 

"OfFIOB  of  liOOAI.  CJOM. 

"7^0  W.  p.  Sie:  You  are  requested  to  stay  away  from  the  shops  until  this 
matter  is  settled.  By  your  compliance  with  this  request  your  action  will  be 
sustained  by  the  Wabash  employes  to  tlie  utmost  of  their  power.  But  in  no 
case  are  you  to  consider  this  an  intimidation.  Having  sent  a  similar  notice 
to  other  foremen,  the  committee  consider  it  wise  to  give  you  an  opportunity 
to  establish  yourself  for  or  against  us,  C.  M.  Berrt,  Chairman." 
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"Office  of  Local  Couuittbe,  June  17,  1885. 
"3fr.  Arthur,  fforeman  R.  H. — Dear  8ir:  All  other  foremen  have  been 
informed  that  it  is  our  wisb  that  the;  should  remain  away  from  the  shops 
until  the  present  difficulty  is  settled,  but  in  your  case  you  are  justified  in  re- 
maining while  passenger  trains  are  running;  but  f/e  request  you  to  conQne 
your  work  to  passenger  engines  only.  But  in  no  case  are  you  to  consider  this 
an  intimidation.  G.  H.  Berry,  Chairman." 

The  teBtimony  further  shows  that  the  men  engaged  in  the  ronnd- 
hoQse  on  repairs  qnit  work  and  went  to  the  meeting  called  by  Berry, 
chairman;  and  that  of  the  86  men  employed  in  the  ronnd-house,  the 
number  who  returned  to  their  work  at  no  time  exceeded  15, — a  num- 
ber insaffioient  to  oarry  on  the  necessary  work  of  repairs.  A  number 
of  the  men  who  have  gone  to  work  swear  that  they  have  not  been  mo- 
lested or  interfered  with.  One  of  the  locomotive  engineers,  however, 
testifies  that  a  notice  was  given  him  to  qnit  work,  which  he  refnsed 
to  obey;  that,  thereupon,  three  partially  masked  men  approached  him 
on  his  engine,  and  lised  violent  and  threatening  language.  Selby, 
one  of  the  defendants,  testifies  that  he  went  to  the  ronnd'hoase,  at  the 
suggestion  of  Berry,  to  notify  the  men  of  the  meeting.  Witnesses  dif- 
fer as  to  the  language  used  by  Berry  and  Selby,  while  talking  to  Ar- 
thur in  the  round-honse,  about  the  men  attending  the  meeting,  but 
sufficient  can  foe  gathered  from  it  to  show  that,  while  they  undertook 
to  avoid  the  law,  yet  they  intended  to  leave  the  impression  that  the 
round-house  employes  had  better  attend  the  meeting.  Upon  this  (a 
general  outline  of  the  facts)  the  question  arises,  ought  the  defend- 
ants to  be  punished  for  contempt?  It  will  be  recoUeoted  that  the 
property  of  the  Wabash  Bailroad  is  in  the  hands  of  the  court,  and 
that  receivers  have  been  appointed  by  it  for  its  management.  The 
owners  have  been  deprived  of  possession  and  control,  and  with  it  the 
ability  to  protect  it.  The  court,  through  its  officers,  has  undertaken 
to  do  the  ordinary  business  of  the  company,  the  running  of  regular, 
speedy,  and  safe  trains  for  the  conveyance  of  mails,  passengers,  and 
merchandise;  and,  moreover,  the  management  of  the  property  so  as 
to  make  it  valuable  to  those  who  have  claims  against  it.  All  these 
great  publio  and  private  interests  demand  that  no  unnecessary  in- 
terferences with  the  property  and  its  management  should  take  place. 
If  anyone  has  grievances,  be  they  employes  or  otbsiv,  -hey  can  have 
easy  and  ready  redress  for  their  actual  or  supposed  wrings  by  bring- 
ing them  to  the  attention  of  the  court.  Both  receiverr  nnd  managers 
are  subject  to  its  control.  The  court  will  not  permit  its  oScers  to 
wrong  any  one,  and  is  always  ready  to  redress  grievances.  Such  a 
thing  as  taking  the  law  into  their  own  hands,  be  they  employes  of  the 
company  or  officers  of  the  court,  will  not  be  tolerated.  Stress  has 
been  laid,  in  the  argument  for  defendants,  upon  the  promise  made  in 
the  circular  issued  by  the  managers  during  the  early  strike,  that  no- 
tice should  be  given  to  the  chairman  of  the  committee  of  the  employes 
of  any  intended  reduction,  and  that  t^e  committee  should  be  consulted 
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about  any  redaction  or  finspenBion.  These  promises,  heretofore  more 
fully  Bet  out,  though  not  applicable  here,  were  well  calculated  "to  mis- 
lead, and  no  doubt  had  their  influence  in  the  proceedings  afterwards 
had  by  the  committee  and  strikers.  /  The  wholesome  law  of  the  state 
of  Missouri,  requiring  companies  to  give  30  days'  notice  to  employes 
before  reducing  their  wages,  which  went  into  effect  on  the  twenty-third 
day  of  June,  has  no  application,  because  not  in  force  when  these  oc- 
currences took  place.  The  provisions  of  this  law  no  doubt  emanated 
from  the  same  sense  of  justice  which  induced  the  promise  of  the  man- 
agers to  give  notice  of  any  redaction,  in  the  circular  spoken  of.  It 
moreover  indicates  the  true  source  where  the  remedy  for  grierances 
of  the  kind  under  consideration  is  to  be  sought.  Differences  between 
employers  and  employes,  if  not  settled  by  compromise,  must  be'set- 
tled  by  law  and  the  courts.  The  oommnuity  at  large  cannot  afford 
to  tolerate  conflicts,  from  which  outside  and  innocent  parties  must 
suffer.  Courts  do  not  interfere  between  employer  and  employes,  ex- 
cept to  declare  what  the  rights  of  the  parties  are,  and  to  keep  order. 
Men  may  work  or  cease  working  as  they  choose,  provided  they  violate 
no  contract.  They  may  combine  and  peaceably  seek  to  forward  their 
interest  in  any  manner,  provided  they  do  no  violence  to  others'  rights, 
or  commit  no  violation  of  law. 

Did  these  defendants,  by  what  tliey  did»  interfere  with  the  rights  of 
others?  The  court  (in  this  case)  had  a  right  to  operate  the  railroad 
without  molestation  of  anybody.  Indeed,  as  shown,  was  bound  in 
law  and  justice  to  do  so.  The  defendants,  and  specially  Berry,  the 
recognized  leader  of  the  strikers,  did  interfere  in  the  management  of 
the  road.  To  make  this  plain,  it  is  only  necessary  to  refer  to  his  no- 
tices. What  would  we  say  of  one  signing  himself  "Chairman"  who, 
in  the  ordinary  transactions  of  life,  would  give  notice  to  a  foreman  in 
a  shop  to  remain  away  from  his  work,  and  assure  him  that  a  compli- 
ance with  the  request  would  command  the  protection  of  a  set  of  men 
who  had  combined  to  resist  being  dischf^ged  from  work?  What 
would  we  say  of  a  man  signing  himself  "Chairman"  of  an  organized 
body  who  would  write  to  ^au  employe  of  a  shop  to  stay  away  from 
his  work,  and  that  by  compliance  be  would  be  sustained  to  the  utmost 
by  the  body  which  he  represented;  that  the  committee  considered  it 
wise  to  give  him  an  opportunity  to  establish  himself  for  or  against  the 
combination?  What  would  be  thought  of  a  man  who  signs  himself 
"Chairman"  of  an. organized  body  writing  to  an  employe  in  a  shop 
that  he  might  remain  in  it  to  do  a  particular  kind  of  work,  but  to  eon- 
fine  himself  to  work  designated  by  the  writer  ?  Such  things  occurring 
in  ordinary  life  transactions,  no  one  of  common  sense  would  doubt  that 
such  acts  were  an  interference.  The  implied  threats  contained  in  the 
notices  would  justify  the  placing  of  the  perpetratore  under  peace-bonds, 
and  if  consequences  followed,  such  as  in  this  case,  the  perpetrator  be- 
comes further  amenable  to  the  law.  The  statement  in  all  of  these  no- 
tices that  they  are  not  to  be  takeft  as  intimidations  go  to  show  beyond  & 
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donbt  that  the  writer  knew  he  was  violating  the  law>  and  by  this  sub- 
terf  age  sought  to  escape  its  penalties.  The  defendant  ISelby  is  shown 
by  the  testimony  to  be  an  anxious  and  active  helper,  who  knew  very 
well  what  he  was  doing.  He  kept  nearer  within  the  bounds  of  the 
law  than  his  co-defendant  Berry.  In  view  of  the  fact  that  the  prom- 
ises made  in  the  circular  of  the  managers,  heretofore  spoken  of,  may 
have  induced  the  strikers  to  again  try  improper  and  illegal  means,- 
the  sratence  of  the  court  is  that  Berry  be  confined  for  two,  and  Selby 
for  one,  month  in  the  county  jail  of  Jackson  county,  reserving  the  right 
to  add  to  this  sentence,  if  deemed  neooBsary,  peaoe-bonds  in  the  sum 
of  $500  each,  to  ran  for  one  year. 


FxBBT  Nat.  Bane  of  Wobcebteb,  MASs^cHnsETTs,  v.  Loce-Stitch 
Fence  Go.  and  others. 

Central  Nat.  Bane  or  Massachusetts  c.  Sam. 

(CKreuft  Cwrt,  IF.  D.  2ttinoi$.   Hay.  1885.^ 

1.  pBOlCiaSORT  XOTES— LlABIUTT  OP  IKDORSRB  AT  TOfB  OP  ExBCOTTOir  AND  BE- 

POBB  DbUTERY— NOTX  AS  £VU>BNOE^llDI.a  IN  UNITED  BXATEa  COUHTS— 

luiKOis  Statute. 

A  third  party  who  places  bis  name  upon  the  back  of  a  negotiable  promis- 
sory note  at  the  time  of  its  execution  by  the  maker,  and  before  its  delivery  to 
the  payee,  will  he  liable  as  a  joint  maker,  and  the  note  itself,  with  the  indorse- 
ment thereon,  la  prima  facia  evidence  of  such  liability.  Good  v.  Martint  95  U. 
B.  90,  followed. 

2.  Bahb— Eppect  op  Decisions  op  State  Court. 

The  question  of  the  liability  of  such  a  party  Is  one  of  general  commercial 
law,  and  the  decisions  of  the  courts  of  the  state  in  which  the  note  is  exccutecl 
and  made  payable  are  nob  necessarily  coDtroUing  in  the  decision  thereof  by  a 
United  Btates  court. 

3.  Sahe— Etidenob. 

The  evidence  in  this  case  held  not  to  overcome  or  change  the  prima  f/ia>  case 
made  by  the  introduction  of  the  note,  and  judgment  enterod  for  plaintiff  agiiinst 
all  of  the  defundants  as  jointly  liable  upon  the  notes  in  suit. 

These  were  two  suits  upon  promissory  notes,  one  for  $2,121,  and 
the  other  for  $1,1*23.59,  both  dated  January  1,  18S4,  due  12  months 
after  date,  and  payable  to  the  order  of  Washburn  &  Moeu  Manu- 
facturing Company,  at  the  First  National  Bank  of  Joliet,  Illinois. 
The  plaintiff  in  each  case  is  a  banking  corporation,  organized  under 
the  kbWB  of  the  United  States,  and  located  in  Massachusetts.  The 
defendants  are  citizens  of  Illinois,  the  defendant  Lock-Stitch  Fence 
Company  being  a  corporation,  having  its  principal  office  and  place  of 
business  at  Joliet.  The  declaration  in  each  case  contained  a  single 
count,  in  which  the  defendants  were  charged  as  joint  makers  of  the 
note  set  out  in  the  declaration,  and  as  such  jointly  liable  to  the  plain- 
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tiffB  thereon.  To  esoh  declaration  there  was  originally  a  plea  of  the 
general  issue.  Amended  pleas  were  subsequently  filed,  in  which  it 
was  averred  that  the  defendants  were  not  and  never  were  jointly  lia- 
ble in  respect  to  the  several  supposed  causes  of  action  in  the  declara- 
tion  mentioned,  or  any  or  either  of  them,  which  pleas  were  duly  ver- 
ified. 

It  is  provided  by  section  36  of  the  practice  act  of  Illinois  (chapter 
110,  Cothran'fl  Annotated  Ed.  1883,  Rev.  St.  111.)  that  "in  actions  upon 
contracts,  express  or  implied,  against  two  or  more  defendants  as  part- 
ners or  joint  obligors  or  payors,  whether  so  alleged  or  not,  proof  of  the 
joint  liability  or  partnership  of  the  defendants  *  *  «  shall  not, 
in  the  firat  instance,  be  required  to  entitle  the  plaintiff  to  jadgment, 
unless  such  proof  shall  be  rendered  necessary  by  pleading  in  abate- 
ment, or  unless  the  defendant  shall  file  a  plea  in  bar  denying  the 
partnership  or  joint  liability,  or  the  execution  of  the  instrument  sned 
upon,  verified  by  affidavit."  The  notes  in  suit  were  executed  and  were 
payable  in  IHinois.  On  the  face  of  eacb  note  appeared  the  signature 
of  the  defendant  Lock-Stich  Fence  Company,  by  L.  E.  DiUman,  treas- 
urer, as  the  maker  thereof;  and  on  the  back  of  each  were  the  follow- 
ing indorsements  in  the  following  order :  L.  E.  DiUman,  A.  H.  Shreff- 
ler,  A.  N.  Eleinfelter,  A.  Billman,  Washburn  &  Moen  Manafactnring 
Co.,  P.  L.  Moen,  Treasurer. 

These  cases  came  on  for  trial  together,  before  the  court  and  jury, 
and  the  plaintiff  in  each  case,  in  the  first  instance,  offered  in  evidence 
the  notes  sued  on,  with  the  indorsements  thereon  in  the  order  stated. 
Objection  was  . made  to  the  introduction  of  the  notes  in  evidence  un- 
less they  should  be  supplemented  by  affirmative  proof  that  the  de- 
fendants were  joint  makers,  it  being  contended  by  counsel  for  the  de- 
fendants that  the  notes  themi^elveB  were  not  to  any  extent  evidence 
of  joint  makership.  The  court  admitted  the  notes  in  evidence,  bnt 
without  then  passing  upon  the  question  of  their  suffioiency  as  proof 
of  the  defendants*  alleged  joint  liability.  The  plaintiff  then  called 
as  a  witness  the  defendant  Andrew  DiUman,  by  whom  it  was  shown 
that  on  January  1,  1884,  all  the  defendant  indorsers  were  stock- 
holders of  the  Lock-Stitch  Fence  Company;  that  the  witness  was 
president,  that  L.  E.  DUlman  was  treasurer,  that  A.  H.  Shreffler  was 
vice-president,  and  that  A.  N.  Eleinfelter  was  secretary,  of  the  com- 
pany. The  witness  also  testified  that  these  parties'held  aU  the  stock 
of  the  company,  and  constituted  its  officers  at  the  time  of  the  execu- 
tion of  the  notes.  This  testimony  was  aU  objeoted  to,  and  taken  sub- 
ject to  the  objection. 

On  oross- examination  of  the  witness,  it  was  shown  that  the  debt 
for  which  the  notes  were  given  was  one  owing  by  the  Lock-Btitch 
Fence  Company  to  the  payee  of  the  notes.  Upon  the  conclusion  of 
the  examination  of  this  witness,  the  plaintiffs  rested,  and  the  defend- 
ants then  moved  the  court  that  the  jury  be  instructed  to  render  a 
verdict  in  their  favor,  on  the  ground  that  the  defendants  were  not 
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flliovn  to  have  been  joini*  makers  of  the  notes.  The  coorf  reseired 
its  ruling  on  this  motion  for  the  time  being;  audit  appealing  that  the 
oases  really  involved  no  controverted  issues  of  fact,  bat  that  their  de- 
termination turned  upon  the  viev  which  the  court  should  take  of  the 
legal  principles  invoked  upon  the  question  of  liability,  it  was  stipu- 
lated by  the  parties  that  the  trial  should  proceed  before  the  court, 
-without  the  intervention  of  a  jury,  with  the  understanding  that  the 
defendants  should  have  the  same  benefit  of  the  motion  for  a  per- 
emptory instruction  to  jthe  jury  in  their  favor  that  they  would  have 
if  a  jury  were  still  present.  Certain  of  the  defendants  were  thereupon 
called  as  witnesses,  and  testified  that  at  the  time  these  notes  were 
given  the  Look-Stitoh  Fence  Company  was  solvent;  that  the  notes 
were  given  in  part  settlement  of  an  indebtedness  then  owing  by  the 
company  to  the  Washburn  &  Moen  Manufactuiing  Company,  and  not 
for  or  ou  account  of  the  individual  debt  of  the  defendant  indorsers,  or 
any  of  them;  that  the  president  of  the  company  negotiated  the  trans- 
action, and  he  testified,  to  use  bis  own  language,  that  "Mr.  Wash- 
bum  said  after  we  had  settled  the  differences  and  got  through,  be- 
fore we  executed  tbe  papers,  that  he  didn't  know  much  about  the 
corporation,  and  as  we  owned  all  the  stock,  he  required  as  a  favor 
that  we  should — ^that  I  should — become  peraonally  responsible;  I 
should  guaranty  the  debt;  be  wanted  I  should  guaranty  it.  He 
said  it  was  all  right  if  I  would  guaranty  that  debt,  and  I  said  I 
agreed  to  that.**  The  same  witness  testified  that  he  requested  the 
other  defendants  L.  E.  Dillman,  Shre£9er,  and  Kleinfelter  to  indorse 
the  notes,  and  it  was  admitted  that  both  notes  were  indorsed  by  the 
defendants,  except  the  Lock-Stitch  Fence  Company,  after  the  com- 
pany had  executed  the  notes  and  before  their  delivery  to  the  payee, 

HatoUy  d  HanciuU  and  Qeo.  0.  Chriatian,  for  plaintiffs. 

Ow,  S,  House  and  Oeo.  C.        for  defendant. 

Dybb,  J.  Upon  the  argument  it  was  contended  in  behalf  of  the 
defendants  that  the  burden  of  proof  to  show  that  the  defendant 
xndorsers  were  co-promisors  with  the  Lock-Stitoh  Fence  Company 
npon  the  notes,  and  therefore  jointly  liable  as  makers,  was  upon  the 
plaintiff;  that  the  notes  themselves  were  not  evidence  of  such  joint 
liability;  that  the  liability  of  the  defendant  indorsers,  if  any,  was  that 
of  guarantors,  and  that  therefore  they  could  not  be  sued  with  the 
maker  of  the  notes  as  jointly  liable  thereon ;  that  for  these  reasons 
the  court  should  have  instructed  the  jury,  when  requested  so  to  do  at 
the  close  of  the  plaintiff's  case,  to  return  a  verdict  for  the  defendants, 
except  the  Lock-Stitch  Fence  Company;  and  that  in  any  event  upon 
all  the  facts  shown,  considered  in  connection  with  the  principles  of 
law  which  it  was  claimed  must  control  the  disposition  of  the  case, 
there  shoold  be  a  judgment  in  favor  of  the  defendukts  L.  E.  Dill- 
man,  Shreffler,  Kleinfelter,  and  A.  Dillman. 

Stating  the  grounds  of  the  defendants'  contention  more  in  detail,  it 
was  urged  that  the  effect  of  the  plea  of  non-joinder,  verified  by  affi- 
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davit  under  the  statute  which  has  heen  qn6ted,  was  to  cast  upon  the 
plaintiff  the  burden  of  proving  joint  liability;  and  that  under  the  de- 
cisions of  the  supreme  court  of  Xllinois,  where  a  third  party,  not  the 
payee,  writes' his  name  on  the  back  of.  a  note  in  blank,  it  is  presumed 
in  law — First,  that  the  party  wrote  his  name  at  or  prior  to  the  delivery 
of  the  note,  and  as  a  4>art  of  the  transaction,  to  fi^ive  the  note  credit 
with  the  payee;  second,  that  such  party  thereby  assumed  the  liability 
of  a  guarantor;  that  this  'presumption,  however,  may  be  overcome 
by  parol  evidence  showing  the  actual  contraqt  of  the  parties  as  they 
intended  it  should  be,  so  long  as  such  contract  is  not  inconsistent 
with  that*created  by  law.  And  it  was  then  further  insisted  that  the 
rule  for  determining  the  liability  of  the  indorserg  on  the  notes  in  suit 
must  be  that  established  by  the  law  of  Illinois  where  the  notes  were  ex- 
ecuted and  were  made  payable.  All  this  was  controverted  by  coonsel 
for  the  plaintiffs,  who  contended  that  the  relation  of  the  defendant  in- 
dorsers  to  the  note  was  such  as  to  make  them  liable  thereon  as  co- 
makers with  the  Lock-Stitch  Fence  Company;  that  tbe  notes  them- 
selves were  evidence  of  such  liability;  and  that  upon  all  the  facts 
elicited,  judgment  should  go  in  favor  of  the  plaintiff  against  all  the 
defendants. 

Shortly  stated,  the  controversy  between  the  parties  involves  this 
question :  What  liability  is  assumed  by  a  tbird  party  who  places  his 
name  upon  the  back  of  a  negotiable  promissory  note  at  the  time  of 
its  execution  by  the  maker,  and  before  its  delivery  to  the  payee ;  and 
must  liability  in  such  case  be  determined  in  this  court  according  to 
the  course  of  judicial  decision  in  the  state  where  the  obligation  was 
incurred?  Whether,  in  the  case  stated,  the  liability  is  that  of  origi- 
nal promisor,  indorser,  or  guarantor,  has  been  a  qaestion  upon  which 
great  diversity  of  opinion  has  existed  in  many  of  the  courts  of  the 
states.  But  the  growing  current  of  authority,  even  before  Good  t. 
Martin,  95  U.  S.  90,  seemed  to  tend  towards  the  view  that  tbe  liabil- 
ity assumed  by  a  third  party  who  thus  indorsed  a  note  in  blank  was 
that  of  original  promisor,  although  a  different  rule  was,  and  is  yet, 
adhered  to  in  some  of  the  states.  In  New  York  it  has  been  held,  in 
a  long  line  of  oases,  of  which  Haviland  v.  Haviland,  14  Hun,  637, 
Phelps  V.  Viscker,  60  N.  Y.  69,  and  CouUer  v.  Richmond,  59  N.  Y. 
478,  are  examples,  that  presumptively  such  a  party  stands  to  the 
paper  in  the  relation  of  indorser,  but  that  this  presumption  may  be  re. 
butted  by  parol  proof  that  the  indorsement  was  made  to  give  tbe 
maker  credit  with  the  payee.  The  same  rule  of  liability  prevails  in  * 
Wisconsin,  Cady  v.  Shepard,  12  Wis.  713.  In  Massachusetts  it  is 
held  in  a  series  of  cases  too  extended  for  citation  that  if  a  third  per- 
son pla^e  his  name  in  blank  on  the  back  of  a  note  before  its  delivery 
to  the  payee,  he  is  an  original  promisor,  and  the  presumption  is,  in 
the  absence  of  anything  to  the  contrary,  that  the  names  on  the  Imok 
and  on  the  face  of  the  note  were  written  at  the  same  time.  To  the 
same  effect  are  1  Pars.  Coat.  (6th  £d.)  243;  Irish  v.  Cutter,  31  Ue. 
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536;  Schneider  v.  Sckiffman,  20  Mo.  571;  Orrick  V.  Colston,  7  Grat., 
189;  Riggs  v.  Waldo,  2  Gal.  485;  Sylvester  t.  Dotvner,  20  Vt.  355; 
Lew\»  T.  Harvey,  18  Mo.  74. 

In  this  state  it  appears  to  be  the  established  rale  that  a  blank  in- 
doraement  by  a  third  party,  made  under  the  circumstances  hereto- 
fore stated,  \A  prima  facie  evidence  of  a  liability  in  the  capacity  of  a 
f^arantor.  In  meet  of  the  caseB  wherein  it  has  been  so  held,  the 
holder  soti^t  to  enforce  against  such  third  party  the  liability  of 
p^arantor,  and  the  contention  of  the  latter  was  that  he  could  only  be 
made  liable  as  indorser.  Camden  v.  McKoy,  3  Scam.  437 ;  Cushman 
T.  Dement,  3  Scam.  497;  Carrott  v.  Weld,  13  111.  683;  Klein  v.  Cur- 
rier, 14  111.  237;  Webiter  t.  Cobb,  17  lU.  459;  Heintz  \.  Cahn,  29 
111.  308;  GHekaufY,  Kai^ann,  73  HI.  378;  Boynton  v.  Pierce,  79 
111.  145 ;  StoweU  t.  Raymond,  83  HI.  120 ;  Wallace  v.  Goold,  91  HI.  15. 

Bat  Good  T.  Martin,  supra,  must  be  regarded,  I  think,  as  settling 
the  law  upon  this  vexed  question  in  the  federal  courts.  In  that  case 
Good  indorsed  a  note  in  blank  after  it  was  signed  by  the  makers  and 
before  its  delivery  to  the  payee,  and  it  was  songht  to  hold  him  as  a 
joint  maker.  In  the  opinion  of  the  court,  the  authorities  are  reviewed, 
and  it  is  distinctly  held  (1)  that  if  a  third  person  pat  his  name  in 
blank  on  the  back  of  a  note  at  the  time  it  was  made,  and  before  it 
was  indorsed  by  the  payee,  to  give  the  maker  credit  with  the  payee, 
or  if  he  participated  in  the  consideration  of  the  note,  he  must  be 
considered  as  a  joint  maker ;  (2)  but  if  his  indorsement  was  subse- 
qaent  to  the  making  of  the  note,  and  to  the  delivery  of  the  same  to 
take  effect,  and  he  put  his  name  there  at  the  request  of  the  maker 
pttrsuant  to  a  contract  of  the  maker  with  the  payee  for  further  in- 
dulgence or  forbearance,  he  can  only  be  held  as  guarantor;  (3)  if  the 
note  vras  intended  for  discount,  and  he  pat  his  name  on  the  back  of 
it  with  the  understanding  of  all  the  parties  that  bis  indorsement 
would  be  inoperative  until  the  instrument  was  indorsed  by  the  payee, 
he  would  then  be  liable  only  as  a  second  indorser,  in  the  commercial 
sense.    Says  Mr.  Justice  OuproBD,  speaking  for  the  court; 

"Where  the  indorsement  is  !n  binnk,  If  made  before  the  payee,  the  liability 
must  be  either  as  an  original  promisor  or  guarantor;  and  parol  proof  la  admis- 
sible to  8how  whether  the  indorsement  was  made  before  the  indorsement  of 
the  payee,  and  tjefore  the  instrument  was  delivered  to  take  effect,  or  after  the 
payee  had  become  the  holder  of  the  same;  and,  if  before,  then  the  party  so  in- 
dorsing the  note  may  be  charged  as  an  original  promisor,  but  if  after  the 
payee  became  the  holder,  then  such  a  party  can  only  be  held  as  guarantor, 
uzUess  the  terms  of  the  indorsement  show  that  he  intended  to  be  liable  only 
as  second  indorser,  in  which  event  be  is  entitled  to  the  privileges  accorded  to 
such  an  Indorser  by  the  commercial  law." 

Applying  to  the  cases  at  bar  the  principles  thus  laid  down,  it  can- 
not be  doubted  that  prima  facie  the  liaj^ility  of  the  defendant  indors- 
ers  on  the  notes  in  suit  is  that  of  original  promisors;  nor  can  it  be 
successfully  questioned,  in  the  light  of  this  adjudication,  that  the  notes 
themselves,  with  the  indorsements  thereon,  are  evidence  of  such  lia- 
v.24F,no.5 — 15 
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,bility ;  for  if  the  indorsements  were  made  at  the  inception  of  the  note, 
they  are  presumed  to  have  been  made  for  the  same  consideration  and 
a  part  of  the  original  contracts  expressed  by  the  notes.  Good  v. 
Martin,  supra.  Whether  the  liability  of  these  parties  on  the  notes 
is  shown  by  the  parol  proof  of  the  facts  and  circamstances  which  took 
place  at  the  time  of  the  transaction  to  be  other  than  as  above  stated, 
will  be  considered  in  a  subsequent  part  of  this  opinion. 

But  it  was  contended  by  counsel  for  the  defendants  that,  as  the 
notes  in  suit. were  executed  and  were  made  payable  in  this  8t»to,  the 
law  of  the  state,  as  established  by  the  oourse  of  judicial  decision 
here,  must  prevail  in  determining  the  character  of  the  liability  as- 
sumed by  the  defendant  indorsers.  This  proposition  was  urged  with 
much  plausibility  and  force.  That  the  question  here  involved  is  one 
of  general  commercial  law  mast  be  admitted.  The  decisions  in  Illi- 
nois which  have  been  cited  are  not  founded  upon  any  local  statute* 
nor,  in  my  opinion,  upon  any  such  local  usage  as  is  alluded  to  in  Swift 
V.  Tyson,  16  Pet.  1.  Nor  does  the  determination  of  liability  in  the 
cases  at  bar  rest  upon  an  interpretation  of  any  statute  or  considera- 
tion of  any  local  usage.  It  involves  simply  the  legal  relation  which 
certain  parties  bear  to  instruments  of  a  commercial  nature,  the  true 
interpretation  and  effect  whereof  are  to  be  sought,  not  in  the  decis- 
ions of  the  local  tribunals,  but  in  the  general  principles  and  doctrines 
of  commercial  jurisprudence.  The'  case  of  Swift  v.  Tyson^  supra,  is 
so  familiar  that  extended  reference  to  it  is  unnecessary.  It  bad  been 
held  for  a  series  of  years  in  New  York,  by  the  supreme  court  of  that 
state,  that  a  pre-existing  debt  was  not  a  sufficient  consideration  to 
shut  out  the  equities  of  the  original  parties  in  favor  of  the  holders. 
But  in  Swift  v.  Tyson,  which  came  up  from  New  York,  the  supreme 
court  of  the  United  States  held  a  contrary  doctrine  to  that  announced 
by  the  courts  of  the  state  upon  the  question  of  the  right  of  a  bona  Jidt 
holder  of  a.  bill  of  exchange,  who  had  taken  it  before  maturity,  in  pay- 
ment of  a  pre-existing  debt,  without  notice  of  any  equities  between 
the  original  parties,  to  recover  without  regard  to  such  equities. 

In  Oates  v.  National  Bank,  100  U.  3.  239,  a  commercial  transac- 
tion was  under  consideration,  which  arose  in  Alabama.  It  was  an 
action  by  a  national  bank,  located  in  that  state,  against  a  citisen  ot 
the  state,  upon  a  promissory  note  there  executed,  and  there  made  pay- 
able and  negotiated.  It  was  contended  that  the  decision  of  the  su- 
preme court  of  Alabama  should  be  accepted  as  the  law  governing  the 
rights  of  the  parties.  But  in  reply  to  that  contention,  the  supreme 
court  of  the  United  States  said : 

"Wliile  the  federal  courts  must  regard  the  laws  of  the  several  state3,  and 
their  construction  by  the  state  courts,  (except  when  the  constitution,  treaties, 
or  statutes  of  the  United  States  otherwise  provide.)  as  rules  of  decision  in 
trials  at  common  law  in  the  courts  of  the  United  States,  in  cases  where  appli- 
cable, tliey  nre  not  bound  hy  the  decisions  of  those  courts  upon  questions  of 
general  commercial  law.  Such  is  the  establislted  doctrine  of  this  court,  so 
frequently  announced  that  we  need  only  refer  to  a  few  of  the  leading  cases 
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bearing  upon  tlie  suliject.  8ib^  v.  Tyson,  16  Fet.  1 ;  Carpenter  v.  Provi- 
dence  Ins.  Co.  Id.  495;  Wataon  v.  Tarpley,  18  How.  517." 

Again;  in  llailroad  Co.  v.  National  Bank,  102  U.  S.  14,  the  ques* 
tiou  was  whether  the  holder  of  negotiable  paper*  transferred  merely 
as  collateral  seourity  for  an  antecedent  debt — nothing  more— is  not 
a  holder  for  value,  within  the  rules  of  commercial  law  which  pro- 
tect such  paper  against  the  equities  of  prior  parties.  Mr.  Justice 
Harlan,  speaking  for  the  court,  in  a  very  able  opinion,  admitted  that 
if  the  principles  announced  in  the  highest  court  of  the  state  of  New 
York  were  to  be  applied  to  the  ease,  a  different  conclusion  would  be 
reached  than  that  aimounced  in  the  opinion.  The  note  in  suit  was 
executed  and  made  payable  in  the  state  of  New  York,  but  the  court 
reaffirmed  the  doctrine  of  Swift  y.  Tyson  and  Oates  t.  National  Bank, 
and  refused  to  follow  the  decisions  of  the  state  court.  Upon  the  au- 
thority of  these  oases  I  must  hold  that,  as  the  question  in  judgment  is 
one  of  general  commercial  law,  the  decisions  of  the  courts  of -the  state 
upon  it,  though  commanding,  as  they  should,  our  attention  and  high  re- 
spect, are  not  necessarily  controlling  here.  Especially  is  this  so  if  Good 
T.  Murtin,  supra,  is  to  be  considered,  as  I  think  it  must  be,  an  exposi- 
tion of  the  law  upon  the  question  of  the  character  of  the  liability  pre- 
sumptively assumed  by  the  defendant  indorsers  when  they  placed 
their  names  on  the  back  of  the  notes  in  suit.  This  act  of  the  parties 
occurred  at  the  inception  of  the  notes  and  before  their  delivery  to  the 
payee.  Their  indorsements,  therefore,  must  be  presumed  to  have 
been  made  for  the  same  consideration  as  that  expressed  in  the  notes 
and  as  part  of  the  original  contracts. 

As  we  have  seen,  an  affirmative  admission  was  entered  on  the  rec- 
ord, before  the  plainti£Fs  rested  their  case,  that  the  defendant  in- 
dorsers indorsed  the  notes  prior  to  their  delivery  to  the  payee.  But 
without  such  admission,  the  notes  themselves,  with  the  indorsements 
thereon  in  the  order  in  which  they  appear,  in  connection  with  the  pre- 
sumption arising  therefrom,  afforded  prima  facie  evidence  of  liability 
as  original  promisors  within  the  doctrine  of  Good  v.  Martin.  This 
was  proof  that  satisfied  the  requirement  of  section  3C  of  the  practice 
act  before  quoted,  wherein  it  imposed  upon  the  plaintiffs — as  in  such 
cases  undoubtedly  it  does,  when  a  verified  plea  denying  joint  liability 
is  filed — the  burden  of  showing  the  joint  liability  of  the  defendants. 

It  remains  only  to  consider  whether  the  extrinsic  oral  testimony 
tending  to  show  the  circumstances  under  which  the  defendant  in- 
dorsers placed  their  names  on  the  notes  over  comesor  changes  the 
prima  facie  case  made  by  the  plaintiffs.  In  Good  v.  Martin  it  was 
held  that  the  interpretation  of  the  contract  in  such  case  ought  tu  be 
such  as  carries  into  effect  the  true  intention  of  the  parties,  which  may 
be  made  out  by  parol  proof  of  the  facts  and  circumstances  which 
took  place  at  the  time  of  the  transaction.  The  language  of  the  opin- 
ion makes  it  somewhat  doubtful  whether  the  court  meant  to  go  fur- 
ther than  to  hold  that  parol  proof  is  admissible  to  show  whether  the 
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indorsement  of  the  third  party  was  made  before  the  indorsement  of 
the  payee,  and  before  the  instrament  was  delivered  to  take  effect,  or 

after  the  payee  had  become  the  holder  of  the  same.  Little  doubt, 
however,  ariBes  of  the  meaning  and  effect  of  the  transaction  between 
the  parties  in  the  cases  in  hand,  even  if  the  testimony,  orally  given, 
is  all  admissible.  The  defendant  indoreers  represented  all  the  stoek- 
holdera  and  offioera  of  the  company  which  ezecnted  the  notes.  The 
notes  were  given  on  account  of  a  debt  owing  from  the  company  to  the 
payee.  They  were  duly  executed  by  the  maker,  and  then,  before  de- 
livery, indorsed -by  the  other  defendants.  Credit  was  thereby  given 
the  maker  with  the  payee,  and  such  was  the  intention  of  the  parties. 
The  relations  of  the  indorsers  to  the  company  made  them,  in  a  cer- 
tain sense,  participants  in  the  consideration  of  the  notes.  The  pres- 
ident of  the  company  testified  that  Mr.  Washburn  said  when  the 
note  was  executed  that,  as  he  did  not  know  much  about  the  corpora- 
tion, and'as  the  parties  who  afterwards  indorsed  the  notes  owned  all 
the  stock,  he  desired  them  to  become  pertonally  responsible  on  the 
notes.  All  this  clearly  adds  to  the  prima  facie  case  made  by  the 
notes  themselves,  cumulative  and  convincing  proof  of  such  a  relation 
of  the  defendant  indorsers  to  the  notes  as  establishes  their  liability 
as  co-promisors,  within  even  a  restrieted  view  of  Good  v.  Martin, 
But  it  is  contended  that  an  intention  is  evinced  to  create  only  the  lia- 
bility of  guarantors  by  the  further  testimony  of  the  president  of  the 
company  that  in  the  conversation  with  Washburn  the  word  "guar- 
antee" was  used;  that  after  he  said  that  hd  required  the  defendant 
indorsers  to  become  "personally  responsible,"  he  used  the  expression 
that  the  defendants  "should  guarantee  the  debt."  The  real  relation 
of  the  parties  in  the  transaction  to  the  notes  they  indorsed,  cannot 
be  modified  or  changed  by  a  form  of  technical  expression  that  may 
have  been  used  at  the  time,  so  as  to  affect  the  character  of  their  lia- 
bility. They  indorsed  the  notes  in  blank.  No  words  of  express 
guaranty  were  employed  to  qualify  the  indorsements.  It  is  apparent 
that  the  only  object  of  the  indorsements  was  to  create  an  additional 
personal  responsibility  and  secure  credit  to  the  maker  with  the  payee, 
and  the  defendants  must  be  held  charged  with  the  legal  liability  fairly 
flowing  from  then:  acts. 

Judgment  will  be  entered  against  all  the  defendants  as  jointly  lia- 
ble upon  the  notes  in  suit. 
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The  City  of  Mbbida.^ 


[Biiiriet  Court,  S.  D.  New  fork.    June  5. 1885.) 


X.    COILISION— OVERTAKIHO  VK68EL— EXHIBITION  OF  ToBCH— KbV.  ST.  4  4234. 

Section  4234,  Kev.  Bt.,  requiring  the  exhibition  of  a  lighted  torcb,  is  de- 
signed to  furnish  an  additional  safegnard  against  collision,  not  to  dispense 
with  any  of  the  previous  obligations  of  diligence  on  the  part  of  an  overtaking 
vessel  to  keep  oat  of  the  way  of  a  vessel  ahead.  Though  the  latter  fail  to  ex- 
hibit a  torch,  as  required,  the  bnrdea  is  eUU  upon  the  ^rmer  to  show  that  aha 
used  all  reasonable  diligence  to  avoid  the  vessel  ahead,  ae  required  by  rule  22, 
%  4233. 

2.  Same — Bcrden  op  Proof — Neolioent  Lookout — Apportionment. 

About  1  o'clock  on  the  morning  of  the  eleventh  of  April,  1863j  the  night  be- 
ing overcast  and  dark,  but  without  fog,  the  steuner  City  of  M.,  oonnd  to  New 
"York,  was  some  60  miles  north-east  of  Cape  Hatteras,  and  going  about  10  knots 
an  hour,  on  a  course  K.  by  E.  At  the  same  time,  the  schooner  M.  J.  K.  was 
sailing  by  the  wind  on  a  course  varying  from  N.  N.  £.  to  N.  B.  by  N.,  and 
making  about  4  knots  an  hour.  The  lookout  of  the  schooner  testified  that  he 
saw  only  the  steamer's  green  and  mast-head  lights  about  a  point  off  the 
schooner's  starboard  quarter.  Mo  torch  was  exhibited  by  the  schooner ;  her 
master  supposing,  as  he  said,  that  the  steamer  would  pass  astern  of  him.  Tlie 
schooner  was  not  seen  by  those  on  tlie  steamer  till  the  vessels  were  a  short  dis- 
tance apart,  when  the  wheel  of  the  steamer  was  ported  and  her  engine  slopped, 
notwithstanding  which  lier  stem  struck  the  schooner  aft  on  the  starboard  side, 
causing  injuries  which  rendered  the  schooner  a  total  toss,  and  compelled  the 
steamer  to  put  in  towards  Norfolk,  where  sbe  was  beached  lo  prevent  sinking. 
This  action  was  brought  against  the  steamer  by  the  owners  of  the  schooner. 
The  testimony  as  to  the  navigation  of  the  two  vessels  was  in  irreconcilable 
conflict.  U.^,  that  faults  on  the,  part  of  both  vessels  caused  the  collision; 
that  if,  as  alleged  by  the  schoonra'i'the  green  light  of  the  nteamer  was  visible 
for  some  nine  minutes  prior  to  the  coHision,  bearing  continually  inth^tame  dU 
reclum,  the  schooner's  men  should  have  known  from  that  fact  that  the  steamer 
wascircling  round  and  overtaking  them, instead  of  crossing  astern,  and  should 
have  exhibtcd  a  torch ;  that  the  steamer  was  also  in  fault,  as  the  fact  that  no 
torch  was  shown  her  did  not  lessen  her  obligation,  as  a  following  vessel,  to  use 
all  reasonable  diligence  to  keep  out  of  the  way  of  the  vessel  overtaken,  and  fault 
on  the  part  of  the  schooner  did  not  relieve  her  from  the' obligation  of  proving 
that  sbe  was  not  in  fault,  or  that  the  case  was  one  of  unavuidable  accident ; 
that  this  burden  she  had  not  sustained,  if  the  schoonerwas  seen  as  far  distant  as 
was  alleged,  because  her  porting  was,  inthatcase,  error,  since  astarboarding  of 
her  wheel  would  easily  have  carried  her  under  the  schooner's  stern  ;  nor  was 
the  error  one  in  ea  tremia;  considering  the  distance  between  the  two  vessels,  and 
the  moderate  speed  at  which  the  steamer  was  gaining  upon  the  schooner. 
Moreover,  on  tlie  whole  evidence,  it  was  most  probable  that  the  real  error  of 
the  steamer  was  neglect  in  the  lookout  in  not  seeing  the  schooner  until  the 
vessels  were  much  nearer  than  they  admitted,  and  so  near  to  each  other  that 
there  was  no  time  to  avoid  the  schooner,  and  that  there  was  negligence  in  not 
observing  her  in  time.   The  damages  were  therefore  divided. 

In  Admiralty. 

Owen  db  Gray,  for  libelant. 

A.  O.  Salter  and  H.  D.  Benedict,  for  claimants. 

Brown,  J.  This  libel  was  filed  by  the  owners  of  tbe  schooner  Mary 
J.  Bussell,  to  recover  the  sum  of  $21,600,  their  alleged  damages 
through  the  l4»s  of  the  schooner  and  her  cargo,  arising  ont  of  a  col- 
lision ]irith  tbe  steam-ship  City  of  Merida,  at  about  1  o'clock  a.  v, 

1  Iteportcd  by  li.  D.  &  Edward  O.  Benedict,  Esqs.,  of  the  New  York  bar. 
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on  the  morning  of  AprU  11,  1883,  about  60  miles  north-east  of  Cape 
Hatteras.  Both  vessels  were  going  in  nearly  the  same  direction ;  the 
schooner,  with  a  cargo  of  lumber,  being  bound  from  Jacksonville, 
Florida,  to  Leesburg,  New  Jersey ;  and  the  City  of  Merida  being  bound 
on  one  of  her  regular  trips  to  New  York.  The  night  was  overcast 
and  dark,  but  without  fog ;  the  wind  strong  from  the  north-west.  The 
schooner  was  sailing  by  the  wind  on  her  port  taek.  varying  from 
N,  N.  E.  to  N.  E.  by  N.,  and  making  about  4  knots  per  hour.  The 
steamer  was  about  250  feet  long,  having  a  general  cargo,  and  60 
passengers.  She  was  making  about  10  knots  per  hour,  on  a  coarse 
N.  by  E.,  and  was  coming  up  on  the  starboard  side  of  the  schooner. 
Her  lights  were  first  seen  from  the  schooner  ahout  a  point  off  the  lat- 
ter's  starboard  quarter.  The  schooner  was  not  seen  on  the  steamer 
until  within  a  few  lengths  of  her,  when  the  steamer's  wheel  was 
ported,  and  signals  were  given  to  stop  her  engines ;  but  neither  were 
in  time  to  avoid  the  collision.  The  stem  of  the  steamer  struck  the 
schooner  near  h&t  mizzen-chains  on  her  starboard  side,  and  raked 
her  thenceforward,  carrying  away  her  mizzen-rigging,  main-rigging, 
and  fore-rigging,  and  got  tangled  in  her  head-gear,  from  which  she 
was  at  length  cut  away.  The  schooner  was  so  damaged  that  she  was 
abandoned  not  long  afterwards ;  and,  with  her  cargo,  was  totally  lost. 
The  stem  of  the  steamer  was  knocked  away  to  starboard,  and  a  hole 
stove  in  below  the  water-line,  so  that  she  leaked  badly,  and  was  obliged 
to  put  in  towards  Norfolk,  where  she  was  beached  in  order  to  keep 
her  from  sinking  in  deep  water. 

On  the  part  of  the  .  steamer  it  is  claimed  that  the  collision  was 
wholly  the  fault  of  the  schooner,  in  not  exhibiting  a  flash-light  to  the 
steamer  as  the  latter  came  up  astern.  For  the  schooner,  it  is  insisted 
that  no  flash -light .was  required,  for  the  reason  that  when  the  steamer 
was  first  seen,  several  minutes  before  the  collision,  and  thenceforward, 
up  to  perhaps  half  a  minute  before  the  collision,  the  steamer's  green 
light,  and 'hot  her  red  light,  was  visible,  indicating  that  she  was  pass- 
ing across  the  schooner's  stern ;  and  also  because,  when  the  steamer's 
red  light  first  became  visible,  there  was  not  time  to  get  and  exhibit  a 
torch-light;  and  further,  because,  if  a  torch-light  had  been  exhibited 
at  that  time,  it  would  have  been  of  no  use,  since  the  schooner  was 
then  in  clear  view  of  the  steamer. 

The  testimony  upon  these  points  is  irreconcilable.  There  is  no 
doubt  tiiat  the  steamer's  lights  were  visible  a  mile  distant.  The  look- 
out of  the  schooner  estimated  her  distance  at  a  mile  when  he  first  saw 
and  reported  her  lights.  He  testifies  that  he  then  saw  her  mast-head 
light  and  her  green  light  only  about  a  point  ofi  her  starboard  quarter; 
that  he  reported  these  to  the  master,  who  was  on  deck ;  and  the  master 
testified  that  he  saw  them  on  the  same  bearing,  and  considered  him- 
self in  no  danger,  as  the  green  light  showed  that  the  vessel  was  going 
astern  of  him.  If  the  steamer  was  a  mile  distant  when  her  lights 
were  first  seen,  as  her  speed  was  only  six  knots  in  excesB  of  the  speed 
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of  the  sofaooner,  these  lights  must  have  been  seen  10k  minutes  before 
the  collision.  The  first  officer,  who  was  in  charge  of  the  steamer, 
testifies  that  her  course  was  "K.  by  E.,  or,  possibly,  a  little  further  to 

the  eastward;  and  that  no  change  of  her  helm  was  made  until  the 
sails  of  the  schooner  were  seen,  about  two  or  three  lengths  of  the 
steamer  ahead;  and  that  the  schooner  was  then  from  a  quarter  to 
half  a  point  upon  his  port  bow.  The  lookout  says  that  she  was  a 
point  on  his  port  bow. 

If  during  this  interval  of  some  nine  minutes  the  steamer  was  a  point 
on  the  schooner's  starboard  quarter,  and  making  a  course  N.  by  E., 
her  green  light  could  not  have  been  visible  at  all;  but  her  red  light 
and  mast-head  light  only  would  have  been  seen;  while  the  schooner, 
when  she  first  came  in  view,  if  the  steamer's  green  light  only  had 
been  in  view,  must  have  been  upon  the  steamer's  starboard  bow,  in- 
stead of  on  her  port  bow.  Again,  had  the  steamer,  some  ten  minutes 
before  the  collision,  being  from  one  to  two  points  off  the  schooner's 
starboard  quarter,  been  upon  a  course  which  would  exhibit  her  green 
light,  and  not'  her  red  light,  her  green  light  would  have  been  con- 
stantly hauling  astern  of  the  schooner,  and,  in  a  little  more  than 
half  the  time  that  elapsed  before  the  eollision,  her  green  light  would 
have  borne  off  the  port  quarter  of  the  schooner;  whereas  the  testi- 
mony of  the  captain  is  that  her  green  light  continued  bearing  In 
about  the  same  direction,  namely,  one  point  off  hie  starboard  quar- 
ter, up  to  the  time  when  the  change  of  lights  was  seen,  which  was 
only  about  a  minute  or  a  minute  and  a  half  before  the  coUisiob. 

Various  hypotheses  have  been  suggested  concerning  the  previous 
navigation  of  the  vessels,  so  as  to  account  for  their  coming  into  col- 
lision in  the  way  that  they  certainly  struck.  One  controlling  fact  in 
the  case,  about  which  there  can  be  no  dispute,  is  that  the  blow  of  col- 
lision was  struck,  not  by  the  side  or  bow  merely  of  the  steamer,  but 
by  her  stem.  Her  stem  was  knocked  to  starboard  by  the  shock. 
The  difference  in  the  courses  of  the  two  vessels  at  the  moment  of  col- 
lision, therefore,  could  not  have  been  less  than  two  points.  But  the 
difference  in  the  previous  general  courses  of  the  vessels,  as  testified 
to,  even  without  the  change  made  by  the  steamer's  porting  in  conse- 
quence of  the  approaching  collision,  was  but  one  point, — the  schoon- 
er's course  being  N.  N.  E.,  and  the  steamer's  N,  by  E.;  and  even 
supposing  that  the  schooner  was  at  that  time  falling  off  to  the  furthest 
limit  of  her  variation,  namely,  one  point,  so  as  to  be  going  N.  E.  by 
N.,  there  would  still  be  but  two  points  of  difference,  with  no  room  for 
any  such  change  as  alleged,  under  the  steamer's  port  wheel. 

On  the  part  of  the  steamer  the  first  officer  testifies  that,  when  the 
Bchocmw  was  first  seen,  his  wheel  was  put  hard  a-port,  and  that  the 
steamer  swung  somewhat  to  starboard.  But  his  testimony  is  very 
indefinite  in  this  respect,  as  he  did  not  look  at  the  compass;  and  he 
is  unwilling  to  testify  that  she  swung  as  much  as  two  points...  She 
swung  some,  he  says;  but,  as  he  thinks,  less  than  two  points.  Bnt 
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if  she  swung  any  to  starboard,  her  stem  certainly  could  not  have 
struck  the  schooner,  unless  the  schooner  had  fallen  oft  more  than  a 
ix>int,  or  else  unless  the  steamer's  previous  course  had  been  more  to 
the  northward  than  N.  by  El  If  the  latter  was  the  fact,  then  she 
was  going,  negligently  out  of  heae  intended  coarse.  If  at  any  time 
during  the  10  minutes  preceding  the  collision  she  headed  three-foorths 
of  a  point  to  the  northward  of  her  proper  course,  a  diagram  of  the 
general  courses  of  the  vessels  wit\  show  that  both  colored  lights  would 
have  been  exhibited  to  the  sohooner ;  a  little  further  heading  to  the 
northward  would  have  shut  in  the  red  and  exhibited  the  green  light 
only.  But  the  hypothesis  that  the  steamer  was  heading  so  much  to 
the  northward  of  her  course  during  some  nine  minutes,  presupposes 
a  very  improbable  degree,  and  a  long  continuance,  of  negligence  in  the 
wheelsman.  He  was  not  examined,  fof  reasons  which,  perhaps,  are 
satisfactory.  That  hypothesis  is,  moreover,  inconsistent  with  the  fact 
that  the  colored  light  seen  by  the  schooner  did  not  draw  astern  of 
the  schooner,  as  it  would  have  done  if  such  a  northerly  course  had 
been  continued  by  the  steamer  for  any  length  of  time;  and  the  con- 
tention of  the  schooner  is  that  the  green  light  only  was  exhibited 
until  a  minute  or  so  before  the  collision. 

There  is  no  hypothesis  concerning  the  previous  navigation  of  the 
two  vessels  that  has  been  suggested,  or  that  I  have  been  able  to  im- 
agine, that  will  account  for  this  collision,  without  contradicting  the 
most  material  portions  of  the  testimony  on  one  side  or  on  both  sides. 
Prom  *what  has  been  said,  it  is  apparent  that  there  are  very  strong 
improbabilities  in  the  story  told  by  each.  The  simplest  and  most 
natural  explanation  would  be  to  suppose  that  the  lights  of  the  steamer 
were  not  seen  at  all,  until  just  before  tbe  time  when  the  red  light  was 
noticed, — that  is,  when  she  was  some  700  or  800  feet  distabt,  about  a 
point  or  two  off  the  starboard  quarter;  that  at  that  time  the  two 
lights  were  actually  visible,  but  only  the  green  light  at  first  no- 
ticed, the  red  being  possibly  obscured  to  the  view  of  the  lookout  at 
the  moment.  This  supposition,  doubtless,  does  great  violence  to 
parts  of  the  schooner's  testimony.  It  is  unnecessary,  however,  to 
make  definite  findings  in  these  respects,  there  being  sufficient  in  the 
story  of  each  sls  it  stands,  combined  with  the  circumstances  of  the 
case,  to  show  that  each  is  in  fault. 

1.  Assuming  that  the  captain  of  the  schooner  saw  the  steamer's 
green  light  when  the  lookout  first  reported  her,  namely ^  about  a  mile 
distant,  and  that,  as  he  says,  this  light  continued  bearing  about  a 
point  on  his  starboard  quarter  until  the  hull  of  the  steamer  came  in 
view,  and  that  she  then  ported,  so  as  to  bring  her  red  light  in  view 
for  the  first  time,  the  fact  that  the  light  during  this  long  interval  did 
not  haul  astern  should  have  been  clear  proof  to  him  that  the  steamer 
was  following  him  up,  instead  of  crossing  the  schooner's  stem,  and 
that  he  ought  to  show  a  flash-light,  or  give  some  signal  of  waroinj^ 
before  she  had  come  so  near.   If  the  light  seen  had  been  the  red 
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light,  instead  of  the  gceen  light,  and  both  veBsels  kept  upon  their 
proper  courseB,  the  red  light  woald  have  continued  to  be  seen  by  the 
captain  of  the  sohoouer  on  the  same  bearing,  or  nearly  the  same  bear- 
ing, during  the  whole  interval;  changing  only  with  the  obangea  of 
the  schooner  in  following  the  wind. 

'  The  master  must  have  known  that  the  green  light  could  not  possi- 
bly remain  on  the  same  bearing  unless  the  steamer  were  eo9Btantly 
going  to  starboard  nnder  a  port  wheel ;  and  this  was  sufi&cient  no- 
tice to  require  him  to  exhibit  some  signal  to  a  vessel  so  nearly  astern. 
Such  a  change  on  the  part  of  a  steamer  at  sea,  continued  during  nearly 
10  minutes,  would,  indeed,  be  very  remarkable.  I  do  not  credit  it; 
but  if  actually  observed,  as  the  captain  aijd  the  lookout  seem^to  testify, 
they  could  not  fail  to  know  its  meaning;  and  ordinary  prudence,  if  not 
the  letter  of  the  statute,  would  have  required  them,  under  such  circum- 
stances, to  show  a  timely  signal  of  warning  to  a  vessel  coming  up 
astern  in  this  peculiar  manner.  The  Oder,  18  Fed.  Bbp.  272,  283! 
Leonard  v.  Whitioill,  10  Ben.  638.  It  is  more  probable,  however, 
that  the  steamer's  lights  were  not  seen  at  all  until  very  much  nearer 
the  time  of  collision  than  is  estimated  by  the  schooner's  witnesses; 
and  that  if  the  steamer's  lights  had  been  seasonably  noticed,  the  red 
light  would  have  been  seen  first.  It  is  improbable  in  the.  highest  de- 
gree that  the  steams  was  for  any  length  of  time  heading  so  much  off 
from  her  proper  course  of  N.  by  E.  as  to  obscure  her  red  light.  The 
captain  of  the  steamer  testifies  that  his  lights  were  visible  that  nigbt 
two  miles.  I  have  no  doubt  that  had  a  reasonable  lookout  been  kept 
for  vessels  coming  up  astem,  the  steamer's  red  light,  and  that  only, 
except  her  mast-head  light,  would  have  been  seen  from  10  to  15 
minutes,  at  least,  before  the  collision.  Seeing  the  red  light,  and  see- 
ing it  continue,  as  it  undoubtedly  did  continue,  on  about  the  same 
bearing,  and  only  a  point  or  two  off  his  starboard  quarter,  the  cap^ 
tain  of  the  schooner  would  have  known  that'a  torch-light  should  be  ex- 
hibited ;  and  if  it  had  been  exhibited,  that  would,  without  doubt,  have 
averted  the  collision.   The  schooner  must  therefore  be  held  in  fault. 

2.  Notwithstanding  the  fact  tbat  no  light  or  other  signal  was  ex- 
hibited to  her,  the  City  of  Merida  must  also  be  held  in  fault,  either 
for  bad  and  inexcusable  navigation  in  porting  when  the  schooner  was 
seen  far  enough  off  to  be  easily  avoidMl  by  starboarding,  or  else  for 
n^igence  in  not  seeing  the  schooner  in  time  to  have  passed  easily 
astern  of  her. 

The  act  of  1871,  now  seoiion  4234  of  the  Eevised  Statutes,  requir- 
ing the  exhibition  of  a  lighted  torch,  was  designed  to  furnish  addi- 
tional safeguards  against  collision;  not  to  dispense  with  any  of  the 
previous  obligations  of  diligence  on  the  part  of  an  overtaking  vessel 
to  avoid  one  ahead  of  her.  In  such  cases  it  was  previously  the  well- 
established  rule,  and  it  is  the  rule  still,  tbat  a  vessel  astern  must  keep 
out  of  the  way  of  a  vessel  ahead;  and  upon  failure  to  do  so,  the  ves- 
sel astern  is  presumptively  in  fault,  whether  she  be  a  steamer  or  a  sail- 
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ing  vessel.  Wkittridge  v.  DUl,  23  How.  448;  71u  Grace  Girdler,  7 
Wall.  196,  202;  TAe  Goiernor,  Abb.  Adm.  108;  Sinipsony.  SpreckeU, 
13  Fed.  Rep.  93. 

The  omission  of  obligatory  signals  by  the  leading  Tessel  does,  in- 
deed, charge  her  with  fault;  bat  it  does  not  Telieve  the  following 
vessel  from  the  burden  of  proving  that  she  kept  a  proper  lookout, 
and  that  proper  and  timely  efforts  on  her  part  to  avoid  the  vessel 
ahead  were  thwarted  by  the  latter,  or  that  the  weather  was  such  that 
tbe  vessel  ahead  could  not  be  seen  in  time  to  avoid  her;  and  that  the 
accident  was  therefore  unavoidable.  Tke  Qnto$  Oirdler,  tupra;  The 
Morning  Light,  2  Wall.  550. 

In  the  case  of  The  Grace  Girdler,  though  the  weather  was  clear, 
a  majority  of  the  court  held  the  collision  to  have  been  the  result  of 
unavoidable  accident,  t.  e.,  not  avoidable  by  rdasonable  or  ordinary 
care  and  skill,  under  the  complications  of  the  naTigati<m  of  three  boats. 
In  the  case  of  The  Morning  Light,  tbe  vessel  astern  was  acquitted  on 
the  same  ground  of  unavoidable  accident,  in  consequence  of  the  great 
darkness,  and  of  thick  fog.  In  the  present  case,  although  the  night 
was  dark,  there  was  no  fog.  Vessels  ahead,  even  without  lights, 
could  be  seen  at  some  considerable  distance.  This  plainly  is  not  a 
case  of  unavoidable  accident.  As  respects  faults  in  the  steamer,  where 
there  is  prior  fault  on  the  part  of  the  sailing  vessel,  the  considera- 
tions so  forcibly  stated  by  Woodbdpf,  J.,  in  the  case  of  Tke  Ariadne, 
7  Blatchf.  211,  are  not  to  be  overlooked;  that  "vessels  have  a  right 
to  assume  that  other  vessels  in  their  neighborhood  are  acting  in 
obedience  to  statute  regulations ;  and  when  the  negligence  of  the  sail- 
ing vessel,  and  her  failure  to  comply  with  the  statutes  requiring  her 
to  bear  a  li^ht  which  can  be  seen  at  a  distance  of  two  miles,  have  led 
the  steamer  into  danger  of  collision,  it  is  not  for  the  sailing  vessel  to 
insist  that  by  more  than  usval  negligence  she  might  have  been  discovered, 
at  afetv  yards  greater  distance,  and  to  claim  contribution  on  thai  ground. " 
Page  213. 

Giving  the  steamer  in  this  case  the  full  benefit  of  this  rule,  the 
question  here  is  whether  the  City  of  Merida  does  show  "usual  vigi- 
lance" on  her  part;  and  whether  the  faets  warrant  the  inference  that 
she  did  use  reasonable  and  ordinary  care  and  diligence,  both  in  see- 
ing the  schooner  when  she  first  came  in  view,  and  in  trying  to  avoid 
her  afterwards.  On  these  points,  in  my  judgment,  tbe  steamer  has  not  . 
acquitted  herself  of  blame,  The  evidence  necessitates  the  inference 
either  of  negligence  in  the  lookout,  or  of  unskillful  and  bad  navigation. 

The  testimony  of  tbe  lookout  is  that  he  saw  and  reported  tbe 
schooner  when  she  was  two  or  three  lengths  distant,  i.  e.,  from  500  to 
750  feet,  and  about  a  point  on  his  port  bow.  The  first  mate,  who  heard 
and  answered  the  lookout's  report,  says  that  he  saw  the  schooner  at 
that  time,  and  that  she  was  then  between  one-qe»rter  and  one-half 
of  a  point — not  outside  of  one-half  point — on  his  port-bow.  fie  then 
knew  the  schooner  was  upon  her  port  tack ;  ftnd  when  he  first  saw  her. 
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he  saw  the  edge  of  her  Bails  plainly.  He  does  not  give  an;  estimate 
of  her  distance,  but  he  estimates  the  time  at  half  a  minute  before  the 
collision.  The  engines,  he  says,  were  at  onee  ordered  to  be  stopped; 
bat  the  speed  of  the  steamer  was  not  essentially  eheoked.  If  the 
time  was  bat  half  a  minate,  the  steamer  woald  have  gone  some  500' 
feet  in  the  interval,  and  the  schooner  300  feet;  so  that  the  distance 
between  them  wonid  have  been  bnt  300  feet  when  the  mate  ^ml  saw 
her.  If  the  interval  was  a  minute,  their  distance  apart  would  have 
been  600  feet,  which  is  not  far  from  the  lookout's  estimate  of>m)  or 
three  lengths;  that  is,  from  500  to  750  feet.  Various  witnesses  on 
the  part  of  the  libelant',  whose  estimates  were  rightly  leceived,  ex 
■necessitate,  judged  that  a  vesBel's  bull  or  sails  could  be  seen,  as  the 
weather  was  that  night,  a  quarter  of  a  mile  or  upwards.  The  master 
of  the  steamer  says  that  after  the  collision  he  could  see  the  schooner 
some  400  or  500  feet  off, — the  distance  from  the  schooner  at  whioh 
he  lay  to. 

From  the  testimony  I  cannot  doubt  that  the  schooner  was  easily 
discernible  some  600  feet  distant,  and' ought  to  have  been  seen  and 
reported  by  the  lookout  at  that  distance.  The  position  of  the  first 
officer  near  the  wheel-house  makes  his  estimate  of  the  schooner's 
bearing  more  likely  to  be  correct  than  the  estimate  of  the  lookout; 
and  the  first  officer's  estimate  is  from  a  quarter  to  a  half  a  point  only 
on  his  port  bow.  He  testifies  that  the  City  of  Merida  answered  her 
wheel  readily,  and  in  going  600  feet  with  her  wheel  hard  a-starbourd, 
the  City  of  Merida,  not  a  lai^e  steamer,  would  certainly  have  changed 
two  points,  and  she  would  thereby  have  gone  astern  of  the  schooner, 
even  had  the  latter  remained  stationary.  But  as  the  schooner  was 
all  the  time  going  to  starboard,  though  nearly  in  line  with  the  steamer, 
and  as  the  mate  of  the  steamer  knew  this  fact,  it  would  have  been 
from  the  first  obvious  to  him  that  there  was  abundant  room  to  pass 
astern,  under  a  starboard  wheel,  had  the  schooner  been  seen  at  the 
distance  of  600  feet.  In  Tact,  as  the  steamer  would  have  had  1,000 
feet  to  pass  over  before  the  collision,  had  she  changed  under  a  star* 
board  wheel  no  more  rapidly  than  much  larger  steamers  change,  ( The 
Lepanto,  21  Feo.  Bep.  651,  654.)  she  would  have  gone,  upon  starboard- 
ing, several  himdred  feet  astern  of  the  schooner,  as  a  drawing  of  the 
conraes  will  clearly  show. 

In  behalf  of  the  steamer  it  is  urged  that,  though  her  porting  may 
have  been  an  error,  it  was  an  error  of  judgment  only,  in  extremis^ 
when  brought  into  a  dangerous  situation  jby  the  fault  of  the  other  vessel. 
The  Elizabeth  Jones,  112  U.  8.  514;  S.  C.  5  Sup.  Ct.  Eep.  468.  But 
at  a  distance  of  600  feet  astern,  with  the  schooner  not  exceeding  half 
a  point  on  the  steamer's  port  bow,  and  with  the  course  of  the  schooner 
known,  and  with  so  moderate  a  difference  of  speed,  I  cannot  possibly 
regard  the  situation  of  the  steamer  as  in  extremis.  The  bearing  of 
the  schooner,  only  a  quarter  or  half  a  point  on  the  port  bow  of  the 
steamer,  and  going  in  nearly  the  same  direction,  was  very  favorable 
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for  easily  avoiding  her  a(  that  distance,  or  even  at  a  considerable  less 
distance.  The  means  of  doing  so  by  starboarding  were  so  obrioaB, 
that  porting  at  tbe  distance  of  some  600  feet,  in  that  situation,  was 

inexcusable. 

YariouB  circumstances,  however,  satisfy  me  that  the  error  of  the 
City  of  Merida  was  not  of  that  kind,  but  in  neglect  to  observe  the 
schooner  until  she  was  very  much  less  than  600  feet  distant,  proba- 
bly less  even  than  800  feet;  and  that  her  very  close  proximity  was 
the  reason  why,  in  the  language  of  the  mate,  he  judged  that  "porting 
was  his  only  salvation." 

The  evidence  is  that  he  gave  the  order  to  port  instantly,  and  went 
into  the  wheel-house  to  assist  in  putting  the  wheel  hard  over  as  soon 
as  possible.  At  the  same  time  he  gave  orders  to  stop  the  engine.  He 
also  says  that  when  the  ongine  was  stopped,  the  vessels  were  very 
close  to  each  other;  showing  that  the  time  most  have  heeti  very  short 
between  the  order  to  port  and  the  collision.  It  is  noticeable,  also, 
that  he  would  give  no  estimate  of  the  amount  that  the  steamer 
swung  under  her  port  wheel,  saying  only  that  it  was  less  than  two 
{wints;  while  the  considerations  that  I  have  pointed  out  above  indi- 
cate that  if  the  steamer  was  upon  a  course  of  N.  by  E.  previously,  as 
the  mate  also  testifies,  she  could  not  have  swung  much,  if  any,  to  star- 
board, and  have  had  her  stem  strike  the  schooner  as  it  did.  It  would 
take  a  short  time — perhaps  one-qnarter  or  one-third  of  a  minute — to  get 
the  wheel  over  so  that  the  steamer  would  begin  to  feel  its  effect  per- 
ceptibly ;  while,  after  that,  she  would  swing  rapidly  to  starboard,  at 
the  rate  undoubtedly  of  a  point  in  every  300  feet.  If  her  previous 
course  was  N.  by  E.,  as  her  witnesses  say,  or  even  N.  ^  E.,  a  half  a 
point  more  to  the  northward,  still,  it  is  certain  that  she  could  not  have 
swung  even  a  point  under  her  port  wheel.  Taking  all  these  circnm- 
stances  together,  and  the  unsatisfactory  and  insufficient  narrative  of 
the  steamer's  witnesses,  I  am  satisfied  that  the  schooner  was  not 
noticed  at  all  until  the  steamer  was  close  upon  her;  and  that  there 
was  negligence  in  not  observing  her  in  time  to  biftve  avoided  her  easily,  • 
and  without  alarm,  by  starboarding.  But  if  the  other  alternative  be 
adopted,  that  the  schooner  was  seen  and  reported  at  a  distance  of,  say, 
500  or  600  feet,  and  only  oue-quarter  to  one-half  ol  a  point  on  her 
port  bow,  then  there  was  abundant  time  to  have  gone  astern  of  her, 
by  the  exercise  of  ordinary  nautical  judgment  and  skill.  The  fact 
that  the  two  vessels  were  pursuing  almost  the  same  course,  and  with 
but  a  moderate  difference  of  speed,  makes  this  case  wholly  different 
from  the  cases  of  meeting  or  crossing  vessels,  as  in  the  cases  of  The 
Ariadne,  2  Ben.  472;  S.  C.  7  Blatchf.  211;  Tke  Narragansett,  3  Fed. 
Rep.  251;  S.  C.  1  i  Fed.  .Hep.  918;  The  Algiers,  21  Fed.  Rep.  345,— 
to  which  my  attention  has  been  called,  and  in  which  the  court  found 
there  was  no  lack  of  vigilance  in  the  steamer. 

On  either  alternative  the  steamer  must  be  held  in  fault,  and  tin 
damages  must  therefore  be  divided. 
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MooBH  and  another  v.  Qcbanio  Steah  Nat.  Go.  and  others. 

(CMriet  Courts  S.  D.  Ifew  York.   Jane  8, 188S.] 

1.  WUAnF~LBS8BB  TO  KflPAIB. 

A  lessor  who  has  let  a  wharf  and  slip,  and  deliTered  ezclusiTe  po8!>essioii  to 
a  lessee  who  corenaDts  to  repair,  is  not  liable  for  damages  that  Iiappea  through 
obstructions  that  arise  suhsequentljr,  of  which  the  lessor  has  no  notice. 

2.  Sauk — Damaok  to  BAiteB. 

A  iMkrgB  loaded  with  coal  having  been  sunk  by  a  concealed  pile  near  the 
shore  end  of  the  slip,  Aeld,  upon  the  proofs,  which  were  iosufBcient  to  show 
with  certainty  how  tlic  pile  came  there,  that  it  was  probably  a  water-soaked  log 
which  had  become  imbedded  in  the  mud,  and  was  nbt  there  when  the  nity,  10 
years  before,,  leased  the  premises  to  the  defendant  company,  and  that  the  city 
wrts  not,  therefore,  liable.  Ueld,  further,  oo  the  same  grounds,  that  the  defend- 
ant company  was  not  liable,  because  that  part  of  the  premises  where  the  barge 
was  sunk  had  been  underlet  several  years  previously,  and  exclusive  possession 

f;iTeQ  to  another  company  not  sued,  that  had  covenanted  to  keep  the  premises 
a  repair;  snd  it  not  being  proved  and  not  being  probable  that  the  obstruction 
was  there  when  the  under-lessees  took  possession,  snd  the  under-lessors,  de- 
fendants, having  no  notice  of  the  obstruction  prior  to  the  accident. 

In  Admiralty. 

Carpenter  d  Mosher^  for  libelaotB. 

HawldnB  d  Gedney,  for  ateam-ship  company. 

E.  Henry  Lacombe^  for  the  mayor,  etc. 

Bbowk  J.  The  measurementB  in  regard  to  the  position  of  the  libel- 
ants* boat  when  sunk,  and  the  place  of  the  hole  in  the  bottom,  when 
compared  with  the  drawings  of  the  position  of  the  old  pier,  show 
pretty  conclusively  that  the  pile  which  caased  the  damage  was  within 
the  interior  lines  of  the  northerly  projection  from  the  former  pier. 
That  projection  was  a  crib-dock.  There  is  evidence  that  piles  were 
driven  as  fenders  along  its  exterior  sides ;  but  the  pile  in  qnestion  was, 
as  I  have  said,  in  the  interior  of  those  lines,  and  mast  have  been  sev- 
eral feet  distant  from  any  of  them.  This  shows  that  the  pile  that 
caused  this  injury  is  different  from  any  one  of  those  shown  in  the 
drawings  submitted,  and  different  from  any  one  known  to  exist.  There 
are  only  two  hypotheses  to  account  for  it :  one,  that  it  may  have  been 
a  pile  driven  in  the  inside  of  the  crib-dock  for  the  purpose  of  fasten- 
ing it  when  first  brought  there,  or  while  in  course  of  construction;  the 
other,  that  the  pile  was  a  water-soaked  drift  log,  which  had  become 
casufdly  imbedded  in  the  bottom,  so  as  to  form  an  obstruction.  Either 
of  these  hypotheses  is  possible.  There  is  no  proof  as  to  which  is  the 
fact.  So  far  as  the  evidence  shows,  there  was  no  pile  used  in  building 
the  crib-dock ;  yet  it  is  possible  that  such  a  pile  may  have  been  driven 
down.  But  there  are  strong  circumstances  against  the  probability 
of  this  explanation. 

The  location  of  this  pile  is  shown  to  be  from  one  to  three  feet  west* 
ward  of  the  front  line  of  the  present  platform  of  the  Oceanic  (Com- 
pany, extended,  and  some  20  feet  to  the  southward  of  its  south.west- 
erly  comer.   This  spot  ia  certaimly  within  the  limits  that  the  testi- 
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jnony  shows  were  repeatedly  dredged  and  dragged  for  the  parpose  of 
removing  such  piles  in  1874,  and  since;  and  it  is  scarcely  possible 
that  this  pile  could  have  been  left,  at  that  time,  sticking  at  least  two 
feet  above  the  mud  bottom,  without  being  noticed  and  drawn  out. 
With  the  lapse  of  time,  moreover,  the  mud  in  slipe  is  not  lessened, 
BO  as  to  uncover  piles  which  were  previously  even  with  the  bottom, 
but  is  increased  so  as  to  fill  up  the  slip  and  cover  such  obstructions. 
Again,  it  seems  very  improbable  that  a  pile  projecting  two  feet  above 
the  mud  bottom  should  have  remained,  during  this  long  period,  out- 
side of  the  line  of  the  platform  of  the  wharf,  and  no  boat  or  vessel 
touch  it.  On  the  other  hand,  it  is  in  proof  that  it  is  not  uncommon 
for  old  logs  or  piles  to  be  water-soaked,  and,  being  unequally  heavy 
at  the  different  ends,  to  sink  more  at  one  end,  and  thns  become  grad- 
ually imbedded  in  the  mud,  while  the  other  end  projects  above  the 
bottom,  and  becomes  an  obstruction.  On  the  whole,  I  think  this  is 
the  most  probable  explanation.  Upon  dredging,  after  this  accident, 
t\ro  si^ch  piles  were  found  not  far  from  this  location,  besides  others 
driven  deep  through  the  riprap. 

Treating  the  damage  aa  done  through  some  drift  spile,  thns  acci- 
dentally imbedded  in  the  mud,  no  stifficient  ground  appears  for  hold- 
ing either  defendant  liable,  considering  the  careful  dredging  that  is 
proved  to  have  been  done.  The  city,  in  1874,  leased  the  slip  to  the 
Oceanic  Company,  granting,  not  the  mere  right  of  wharfage,  'but 
exolusive  use  and  possession  of  the  pier  and  slip.  The  pile  cannot, 
I  think,  have  been  there  at  thai  time.  It  must  have^ome  there  since. 
The  Oceanic  Company  agreed  to  do  all  repairs,  and  to  keep  the  slip 
clear.  They,  or  their  under-lessees,  have  been  in  exclusive  possession 
ever  since.  No  notice  of  any  such  subsequent  obstruction  ever  came 
to  the  knowledge  of  the  officers  of  the  corporation,  and  no  n^igence 
is,  therefore,  chargeable  upon  it. 

The  Oceanic  Company,  several  years  ago,  underlet  that  portion  of 
the  premises  upon  which  this  accident  happened  to  the  Citizens'  Com- 
pany. The  latter  company,  by  this  sublease,  undertook  to  perform 
all  the  obligations  of  the  Oceanic  Company  in  its  lease  from  the  city. 
Full  and  exclusive  possession  was  taken  and  has  been  continued  by 
the  sublessees.  They  have  not  been  sued.  It  does  not  appear  that 
the  spile  that  did  the  injury  was  there  at  the  time  when  the  Oceanic 
Company  made  its  sublease;  and  it  is  not  probable  that  it  was  there 
then;  and  if  it  oame  there  since,  inasmuch  as  the  Oceanic  Company 
had  no  notice  of  its  existence,  that  company  must  be  held  exempt  on 
the  same  ground  that  the  city  is  exempt,  viz. :  That  the  slip  not  be- 
ing in  bad  order  at  the  time  of  the  lease,  the  lessor,  when  exclusive 
possesdion  is  transferred  to  the  lessee,  who  covenants  to  keep  in  re- 
pair, is  not  liable  for  a  subsequent  obstruction  of  which  he  basno  no- 
tice. Per  WooDRurF,  J.»  in  Tayhr  v.  Mayor,  4  E.  D.  Smith,  559, 
5S61;  Swords  v.  Edgar,  59  N.  Y.  28. 

I  must  find,  therefore,  that  the  libelants  have  not  shown  any  neg- 
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Hgence  or  any  breaoli  of  legal  obligation  on  tUb  part  of  either  of  the 
defendants  sued  in  this  action.  Without  referring,  thereforo,  to  the 
other  questions  presented,  I  am  constrain^  to  disnuM  the  libel;  bat 
withoak  costs. 


BaaAir  «.  ICatob,  Era.,  or  thb  Crrr  of  Niw  Toiuc 
Wiatrttt  Cbuff,  S.  J>,  JTw  York.  Jam  8, 188S.) 

Wkabtss— Dakasb  nuM  BBTnti^-OBTiouB  DurasB. 

Where  r  canal-boat  mo(»«d  at  a  wharf  belonging  to  the  ooiporatlm,  dlrecUv 
along-aide  and  beneath  the  opeoing  of  a  large  main  Mwer,  and  during  the  fol- 
lowing night  was  submerged  and  sunk  from  the  great  ontpoaring  of  water  con- 
sequent upon  s  summer  shower,  A«2d,  that  there  was  no  negligence  In  the 
corporation,  ^ther  in  the  construction,  repair,  or  maintenance  m  the  sewer, 
and  that  it  was  no  nuissoce  to  navigation.  That  liability  to  sudden  danger  of 
a  discliarge  of  water  being  risible  and  811^10(61111;  obvious  to  a  man  of  ordinaiT 
intelligence,  held^  tliat  tlie  owner  oould  not  recover  of  the  olty  for  th^  loss. 

In  Admiralty. 

Wilcox,  Adamt  A  t^acHi^^  fat  libelant. 
E.  Henry  Laeombe,  for  the  oorponttion. 

Bbovn,  J.    On  the  sixth  of  July,  1884,  at  about  1  o'clock  a.  m.,  the 

libelant's  barge,  loaded  with  coal,  while  lying  along  the  end  of  the  pier 
at  the  foot  of  Seventy-ninth  street,  on  the  East  river,  was  flooded  by 
ft  sadden  rash  of  water  through  the  main  sewer,  p&rtly  beneath  which 
the  boat  then  lay.  The  dock  was  a  short  orib-doek;  the  main  sewer 
was  a  very  large  one*  draining  about  50  blocks;  uid  at  the  place  of 
discharge  it  was  about  five  feet  high,  and  about  four  feet  broad  upon 
its  flat  bottom,  which  was  from  one  to  two  feet  above  low  water. 

The  libelant's  boat  was  consigned  to  Seventy-ninth  street.  It  had 
arrived  tliere  on  the  thirtieth  of  June,  and  lay  along  the  end  of  the 
wharf,  outside  of  other  boats,  waiting  for  a  chance  to  discharge,  until 
the  fifth  of  July,  when  it  reached  a  position  immediately  against  the 
end  of  the  wharf,  and  under  the  sewer.  During  the  5th  there  were 
occasional  light  rains,  and  more  or  leas  of  a  continual  discharge  from 
the  sewer,  which  the  libelant  observed.  It  was  not  sufficient  to  do 
^  any  harm,  and  it  did  not  occur  to  him  that  he  was  in  danger  from  a 
sudden  shower.  This  danger,  however,  was  known  to  other  boatmen. 
They  wore  accustomed  to  take  precautions  against  it,  through  the  use 
of  boards  to  keep  off  the  water,  or  in  fending  ofE  from  the  wharf.  The 
libelant  bad  never  been  there  before,  and  it  does  not  appear  that  any 
one,  told  him  of  his  danger. 

At  about  11  p.  H.  of  July  6th  there  were  indications  of  a  heavy 
tbonder  shower.  The  thunder  and  lightning  became  tharp  and  heavy, 
and  the  libelant,  to  avoid  seeing  it,  went  down  into  his  cabin.  A 
heavy  shower  followed,  and  the  libelant  was  startled  by  hearing  the 
noise  of  water  and  by  the  trembling  of  his  boat.    As  he  started  to 
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go  Qp  the  cabin  he  mettlie  water  pouring  down  the  companion  way. 
in  abont  four  minates,  as  he  Bays,  his  boat  was  filled  and  sank. 

It  is  impossible  to  hold,  as  it  seems  to  me,  that  the  sewer  was  not 
rightly  and  lawfully  constructed,  so  as  to  empty  at  the  end  of  this  short 
dock.  The  sewerage  had  to  be  discharged  somewhere,  and  this  sewer 
was  constructed  by  the  city  on  its  own  property.  It  was  not  a  nuisance. 
It  was  not  an  unlawful  obstruction.  The  use  of  that  dock  for  boats 
was  subject  to  its  use  for  the  sewerage,  as  it  visibly  existed.  The 
dock  wan  not  a  pile-dock,  so  that  the  sewer  coald  have  been  capped 
at  the  end,  and  the  disoha^e  of  water  effected  at  the  bottom.  Noth- 
ing was  out  of  repair.  The  city  collected  wharfage  for  the  use  of  this 
wharf  from  vessels  that  moored  there;  but  there  was  no  person  in 
attendance  to  give  notice  of  liability  to  a  great  discharge  of  water 
from  the  sewer  in  case  of  a  sudden  shower.  Persons  came  and  went 
as  they  chose,  being  liable  only  to  a  demand  for  such  nse  of  the  wharf 
as  they  made.  I  do  not  think  the  city  was  bound  to  keep  a  person 
in  attendance  at  the  wharf  to  notify  boatmen  coming  there  that  they 
must  look  out  for  the  water  that  might  be  discharged  from  the  sewer. 
The  liability  to  this  danger  was  sufficiently  obvious  from  the  great 
size  of  the  sewer,  which  was  itself  an  indication  that  at  times  large 
masses  of  water  were  expected  to  run  through  it.  The  sewer  open- 
ing  rose  some  four  feet  above  the  deck  of  the  libdant's  boat  at  low 
water.  The  visible  approach  of  a  heavy  summer  shower  was  itself  a 
further  indication  of  the  impending  liability  to  a  sudden  great  oat- 
pouring  of  water.  1  think,  therefore,  the  accident  mast  be  attributed 
to  the  want  of  proper  caution  by  the  libelant  in  respect  to  a  danger 
which  was  visible  and  sufficiently  obvious  to  a  man  of  ordinary  intel- 
igence ;  that  the  libelant,  in  mooring  there,  did  so  subject  to  these  ob- 
vious risks ;  and  that  no  negligence  is  legally. attributable  to  the  cor- 
poration. 

The  libel  is  therefore  dismissed;  but  without  costs. 
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LoHO,  Beeeiver,  v.  Bufobd  and  others. 
{(Sreuit  Obwrt,  W,D.Neirtk  VaroUna.   April  Temi,  1880.) 

ReHOTAL  or  CAHflE— aiPAAATB  COKTROTERST. 

The  pleadings  and  record  in  this  case,  an  thej  stood  at  the  ttmo  of  rpmoval, 
ahow  that  it  inTolveB  bnt  one  indivisible  contryver^,  and  the  cause  Is  ru- 
manded  to  the  sUte  court. 

Motion  to  Bemand. 

W.  M.  Robbins  and  (?.  N.  Folk,  for  plaintiff. 
£>.  Schenck  and  Charlet  Price,  contra* 

Dick,  J.  In  determining  the  motion  of  the  plaintiff  to  remand  this 
suit  to  the  state  eourt>I  deem  it  annecessary,  in  this  opinion,  to  state 
the  allegationB  and  the  matters  of  defense  with  the  fullness  and  par- 
ticularity with  which  they  are  set  forth  in  the  pleadings.  The  gen- 
eral merits  of  the  controversy  will  be  considered  and  decided  upon 
the  pleadings  and  the  evidence  when  the  suit  is  set  for  hearing. 

This  is  a  oivil  action  instituted  under  the  code  practice  of  this  state 
in  which  legal  and  equitable  rights  and  interests  may  be  adjusted 
and  administered  in  our  form  of  action,  by  applying  the  appropriate 
remedies.  The  relief  demanded  in  the  complaint  is  wholly  of  an 
equitable  nature,  and  the  case  in  this  court  must  be  considered  as  a 
proceeding  in  equity,  as  the  courts  of  the  United  States  administer 
the  principles  of  law  and  equity  by  separate  and  distinct  modes  of 
procedure. 

The  object  of  a  court  of  common  law  is  to  reduce  the  litigation  to 
separate  and  distinct  issues  of  law,  or  issues  of  fact ;  and  the  plead- 
ings must  be  framed  with  acAuuracy  and  preoision  so  as  to  pn>dnce 
snch  results.  The  object  aimed  at  in  a  court  of  equity  is  to  make  a 
complete  decree  on  the  general  merits,  and  adjust  and  determine  the 
rights  of  all  persons  legally  or  beneficially  interested  in  the  subject- 
matter  of  snch  decree.  The  rules  of  pleading,  therefore,  in  equity 
are  less  stringent  than  at  law ;  and  the  general  scope  of  a  bill  may 
(be  considered,  and  such  relief  afforded  as  is  warranted  by  the  merits 
disclosed,  altbongb  not  alleged  with  the  technical  accuracy  and  pre- 
cision required  in  proceedings  at  law.  As  a  general  rule  in  equity 
pleading,  the  plaintiff  must  state  his  case  in  direct  terms  and  with 
reasonable  certainty.  General  certainty  is  usually  sufficient.  When 
matters  are  alleged  to  be  known  to  the  defendant,  or  must,  from  the 
nature  of  the  circumstances,  be  within  his  knowledge, — and  are  the 
subject  of  the  discovery  sought  in  the  bill, — precise  allegations  thereof 
are  not  required.    Story,  Eq.  PI.  213. 

I  have  briefly  referred  to  these  general  rules  of  equity  pleading  for 
the  pnrpiffie  of  showing  the  liberal  spirit  which  governs  courts  of 
equity  in  reaching  the  merits  of  a  case,  when  they  adjust  and  deter- 
mine the  rights  of  parties  in  accordance  with  the  enlightened  prin- 
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ciples  of  justice  and  equity.  These  liberal  and  flexible  rnles  of  plead- 
ing are  fally  recognized  and  adopted  in  the  system  of  code  practice 
which  preyails  in  this  state  in  cases  in  which  equitable  rights  are  in- 
TOlved.  Hoomr  t.  Berryhill,  84  .H.  G.  182;  Usr^  t.  Suit,  91  N.  C. 
409. 

In  this  complaint  the  plaintiff  In  substance  alleges  that  he  is  the 
duly-appointed  receiver  of  a  defunct  corporation,  chartered  as  the 
Western  Division  of  the  Western  North  Carolina  Bailroad  Company, 
and  f^nerally  known  as  the  Western  Division  Company,  and  that  he 
was  empowered  to  institnte  this  action  by  the  proper  legal  author- 
ity; that  in  August,  1848,  the  legislature  of  North  Carolina  passed 
an  act  authorizing  the  organization  of  the  said  corporation,  which  he 
now  represents,  to  be  vested  with  the  usual  powers  and  rights  of  other 
similar  corporations.  The  said  corporation  was  duly  organized,  and 
under  a  provision  in  the  charter  the  state  of  North  Carolina  beoame 
a  BtockUolder  to  a  large  amount,  and  issued  its  bonds  in  payment  of 
its  stock,  and  directed  tazes  to  be  levied  to  sjitisfy  the  same.  The 
corporation  entered  upon  the  work  for  which  it  was  organized,  and 
constructed  a  road-bed  and  a  large  quantity  of  masonry  and  other 
work,  to  the  amount  in  value  ot  $300,000.  In  the  progress  of  said 
work  the  corporation  became  largely  indebted  to  various  individuals 
for  goods  sold  and  delivered,  materials  furnisbed,  money  loaned,  and 
work  done,  to  the  amount  of  about  $50,000.  Said  debts  have  been  re- 
duced to  judgment  against  said  corporation,  are  still  due  and  unpaid, 
and  constitute  a  lien  upon  the  real  estate  and  franchises  of  said  o<»- 
pomiion. 

The  complaint  further  alleges,  in  Bubstnnce,  that  by  reason  of  an 
act  of  the  legislature  of  this  state,  passed  in  March,  1870,  the  West- 
ern Division  Company  was  deprived  of  the  bonds  and  promised  as- 
sistanee  of  the  state;  and  having  no  other  means  to  carry  on  Its 
work,  it  became  insolvent  by  virtue  ol  such  unexpected  embarrass- 
ment; that  it  had  no  property  to  pay  its  large  indebtedness,  except 
its  franchises,  road-bed,  bridges,  masonry,  and  other  parts  and  fix- 
tures of  the  uncompleted  railway,  and  some  interests  which  it  had 
acquired  in  certain  Florida  railroads. 

The  complaint  further  alleges,  in  substance),  that  in  March,  1879, 
the  legislnture  of  this  state  passed  an  act  repealing  the  charter  of 
said  Western  Division  Company,  and  further  declaring  that  the  legal 
title  of  all  the  property  and  effects  of  said  corporation  should,  by  the 
force  and  effect  of  said  act,  be  transferred  to  and  vested  in  the  Woai- 
em  North  Carolina  Bailroad  Company,  a  then  existing  corporation, 
to  be  held,  nevertheless,  by  said  last-named  company  in  trust  for  the 
use  and  benefit  of  the  creditors  of  the  said  Western  Division  Com- 
pany. That  said  expressly  declared  trust  was  accepted  by  the  said 
Western  North  Carolina  Bailroad  Company,  and  it  was  authorized 
by  said  act  to  take  possession  of  said  trust  property  and  effects,  and 
for  that  purpose  to  prosecute  such  actions  at  law  and  anits  in  equity 
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as  might  be  necessary.  That  after  the  Western  Division  Company 
-WAS  thus  merged  in  the  Western  North  Carolina  Bailroad  Company, 
James  W.  Wilson,  its  president,  received  $25,000  for  the  interest  of 
the  Western  Division  Compftny  in  certain  Florida  railroads,  and  ap- 
plied the  same  to  the  purchase  of  iron,  which  was  used  in  laying  the 
track  Of  the  Western  North  Carolina  railroad,  and  constitutes  a  part 
of  the  property  now  in  the  possession  of  and  used  by  said  company, 
and  is  worth  the  sum  of  f  iiS.OOO. 

It  is  further  alleged,  in  substance,  in  the  complaint  that  some  time 
after  the  reorganization  of  the  Western  North  Carolina  Bailroad  Com- 
pany under  the  amended  charter,  of  March,  1879,  the  state  of  North 
Carolina  sold  and  transferred  all  of  its  interests  in  said  railroad  to 
W.  I.  Best  and  others,  who  subsequently  assigned  and  transferred 
alt  the  interests  thus  purchased  to  the  defendants  A.  S.  Buford,  T. 
M.  Logan,  and  W.  F.  Clyde,  who  took  possession  of  the  franchises, 
property,  and  effects  of  every  kind  belonging  to  the  said  Western 
North  Carolina  Bailroad  Company,  and  procured  all  the  Interests  of 
the  private  stockholders.  The  complaint  then  makes  the  following 
allegations,  which  are  regarded  by  counsel  as  very  material  in  deter- 
mining this  motion  to  remand : 

"Tlint  the  legisliiture  of  Xorth  Ciirolinii,  on  the   day  of  ,  au- 
thorized the  purchasers  of  the  Western  North  Carolina  Railroiid  Company  to 
create  a  new  corporation  out  of  the  company  thus  sold,  conveyed,  and  truna- 
£ei*red  to  them  by  the  state;  and,  in  accordance  with  the  provisions  of  said 
act  of  the  general  assembly  ot  the  state  of  North  Carolina,  and  the  purchas- 
ers thereof,  in  accordance  with  the  provisions  thereof,  organizetl  a  new  cui-- 
poration,  and  known  as  the  Western  North  Carolina  Railroad  Company,  anil 
thep  have  taken  possession  of  all  the  property,  fninehises,  and  effects  of  every 
kind  belonging  to  the  Western  North  Carolina  Bailroad  Company,  including 
all  the  property,  franchises,  and  effects  of  every  kind  belonging,  or  formerly 
belonging,  to  the  Western  Division  of  the  Westein  Nortli  Carolina  liaii- 
road  Company;  and  the  said  A.  S.  Buford,  T.  M.  I^gan,  and  WilUiun  P. 
Clyde,  as  well  as  W  I.  IJest  and  others,  purchasing  from  the  state,  took  tlio 
said  property,  franchises,  and  effects  of  every  kind  coupled  with  the  tntst  at* 
tached  tbereto." 

The  counsel  of  defendants  insists  that  the  personal  pronoun  thet/ 
(which  I  have  italicized  ^in  the  above  quotation)  refers  only  to  Buford, 
Logan,  and  Clyde,  and  does  not  represent  the  new  corporation  formed 
by  said  purchasers.  I  do  not  concur  in  this  construction  of  this  sen- 
tence. The  word  they  refers  to  persons  who  have  taken  poEsession 
of  the  property  mentioned.  There  are  two  kinds  ot  persons  referred 
to  in  the  preceding  clause  ol  the  sentence:  Some  natural  persons, 
and  an  artificial  person,  both  capable  of  taking  possession  and  hold- 
ing property,  and  the  artificial  person  is  the  nearest  antecedent.  The 
rale  of  syntax  that  personal  pronouns  agree  with  the  antecedent 
nouns  which  they  represent  in  gender,  number,  and  person,  does  nofr 
strictly  apply  to  they,  as  that  pronoun  has  the  same  form  for  the  sev- 
eral genders,  and  oiten  refers  to  two  or  more  antecedents  in  the  sin- 
gular number.    When  there  are  two  or  more  antecedents  conjoined 
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in  the  structure  of  a  sentence,  their  representative  pronoun  must  be 
in  the  plural  number.  If  the  two  antecedents  in  this  sentence  were 
separate  and  distinct  eorporationa  the  word  they  would  certainly  ap- 
ply to  both.  In  the  construction  of  facts  stated  in  pleading,  it  is 
a  general  rule  at  common  law  that  everything  shall  be  taken  most 
strongly  against  the  party  pleading,  but  the  language  is  to  have  a 
reasonable  intendment  and  construction.  And  where  an  expression 
is  capable  of  different  meanings,  that  shall  be  taken  which  will  sup- 
port  the  averment,  and  not  the  other  which  would  defeat  it.  1 
Saund.  PI.  416.  ' 

We  have  already  observed  that  courts  of  equity,  in  construing  the 
pleadings  in  a  suit,  exercise  a  more  liberal  discretion  t^an  courts  at 
common  law,  and  wiU  regard  the  whole  scope  of  a  bill,  and  the  ob- 
ject sought,  in  ascertaining  the  intendment  of  the  plaintiff  in  the  Un- 
guage  used  in  his  allegations.  '  In  endeavoring  to  ascertain  the  in* 
tention  of  the  person  who  drew  this  complaint,  I  think  I  am  f^lly  au- 
thorized in  applying  the  personal  pronoun  they,  in  the  sentence  we 
ate  construing,  to  both  antecedent  nouns,  and  not  to  the  second  an- 
tecedent in  exclusion  of  the  first.  It  is  insisted  by  eounsel  of  plain- 
tiff that  the  object  and  purpose  of  the  purchasers,  in  organizing  the 
new  corporation,  was  to  place  the  property  and  franchises  purchased 
in  the  possession  and  under  the  control  of  the  corporation  defendant, 
to  be  used  to  their  mutual  advantage  and  profit.  The  oonstrnctiou, 
as  to  the  intention  of  the  pleader,  which  I  have  placed  upon  the  above 
allegation  is  sustained  by  the  twelfth  paragraph  of  the  complaint,  in 
which  it  is  distinctly  alleged  that  a  demand  was  made  on  the  defend- 
ant Western  North  Carolina  Bailroad  Company  in  1882,  to  pay  over 
money,  and  carry  out  the  trust  imposed  in  favor  of  the  creditors  of 
the  Western  Division  Company.  The  pleadings  show  that  at  the 
commencement  of  this  action  there  was  but  one  Western  North  Car- 
olina Bailroad  Company,  the  present  defendant,  exercising  the  fran- 
chises of  a  corporation. 

If  .1  am  correct  in  my  construction  of  the  language  of  the  complaint, 
it  appears  from  the  allegations  that  certain  property  formerly  belong- 
ing to  the  Western  Division  Company,  liable  to  the  claim  of  creditors, 
who  have  docketed  judgments,  and  who  are  represented  in  this  action 
by  the  plaintiff,  passed  into  the  hands  of  the  defendants,  incumbered 
with  a  trust  in  favor  of  such  creditors,  expressly  imposed  by  an  act 
of  the  legislature  of  this  state;  that  the  legal  title  to  said  property 
was  transferred  to  the  defendants  Bnford,  Logan,  and  Clyde,  and 
was  placed  by  them  under  the  possession  and  control  of  the  defend- 
ant corporation  to  be  used  and  employed  in  its  ordinary  business  op- 
erations. It  does  not  appear  when,  or  how  far,  title  to  said  property 
was  transferred  to  said  corporation.  These  all^ations  are  contro- 
verted by  the  answers  of  the  defendants,  and  form  issues  to  be  decided 
upon  the  evidence  at  the  final  hearing. 

If  the  allegations  of  the  complaint  are  averred  with  sufficieut  cer- 
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tainty,  and  are  fully  snatained  by  the  proofs,  the  remedy  afforded  by 
the  law  seems  to  be  clear  and  complete.  The  doctrines  upon  this 
subject  are  fally  discussed  in  National  Bank  t.  Intvrtmce  Co.  104  U. 
S.  54.  It  is  there  annonnced  as  an  undoubted  principle  of  equity 
"that,  as  between  cestui  qtu  trust  and  trustee,  and  all  parties  claiming 
under  the  trastee,  otherwise  than  by  purchase  for  valuable  considera- 
tion without  notice,  all  property  belonging  to  a  trust,  however  much 
it  may  be  changed  or  altered  in  its  nature  or  character,  and  all  the 
fruit  of  suob  property,  whether  in  its  original  or  its  altered  state,  cod- 
tinues  to  be  subject  to  or  afifected  by  the  trust."  In  this  respect  there 
is  no  distinction  between  express,  implied,  or  constructive  trusts.  - 

I  am  inclined  to  the  opinion  that  if  the  complainant  can  sustain 
his  allegations  by  satisfactory  evidenee  at  the  hearing,  the  defendants 
may  be  declared  constructive  trustees  of  the  property  mentioned  in  the 
pleadings.  In  the  case  of  Johnson  v.  Prairie,  91  N.  C.  159,  the 
supreme  court  of  this  state  said:  "It  is  a  well-settled  rule  in" this 
court  that  where  a  purchaser,  in  the  necessary  deduction  of  his  title, 
must  use  a  deed  whioh  leads  to  a  fact  showing  an  equitable  title  in 
another,  he  will  be  affected  with  notice  of  that  fact." 

As  a  general  rule  of  law  as  to  the  title  and  transfer  of  real  property  a 
subsequent  purchaser  is  chargeable  with  constructive  notice  when  he 
has  information  necessarily  incident  to  snch  matter  sufficient  to  pi;t 
him  on  inquiry,  and  the  means  of  investigation  are  «isily  acces^ble. 
The  law  presumes  that  purchasers  o£  real  property  will  inquire  into 
the  right  of  the  vendor  to  sell,  and  will  examine  the  source  and  chain 
of  titie. 

The  principal  subject  of  the  argument  ol  counsel  on  this  motion  to 
remand  was  the  manifest  confusion  and  incompleteness  of  the  alle- 
gations of  the  complaint  as  to  the  defendant  corporation.  It  appears 
from  the  complaint  that  two  corporations,  known  as  the  Western  North 
Carolina  Railroad  Company,  were  created  and  organized  under  acts  of 
the  legislature  of  this  state.  The  first  was  organized  under  the  act  of 
the  fifteenth  day  of  February,  1855,  and,  under  the  provisions  of  the 
act  of  the  thirteenth  day  of  March,  1879,  was  invested  with  all  the 
property  and  franchises  of  the  Western  Division  Company  to  be  held 
in  trust  for  the  creditors  of  said  company. 

The  second -corporation  was  formed  by  the  defendants  Buford,  Lo- 
gan, and  Clyde,  the  purchasers  of  the  property  and  franchises  of  the 
first  corporation,  and  this  second  corporation  is  now  in  possession 
of  said  property  and  franchises  using  the  same.  The  defendants  in 
their  answers  allege  that  there  was  another  corporation  styled  the 
Western  North  Carolina  Railroad  Company,  created  and  organized 
under  an  act  of  the  thirteenth  of  March,  1875,  and  was  really  the 
tecond  corporation,  and  the  immediate  predecessor  of  the  present 
defendant  corporation. 

In  the  complaint  allegations  are  made  against  the  Western  North 
Carolina  Railroad  Company  in  rather  a  loose  and  indefinite  manner. 
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and  without  discriminating  clearly  the  organization  referred  to  hy 
Buch  name.  The  confused,  indefinite,  and  inartificial  allegations  are 
justly  snbjeot  to  the  criticisms  of  the  counsel  of  defendants,  but  the 
objections  made  are  not  fatal  on  this  motion  to  remand.  The  ob- 
jeotion  to  a  defective  statement  of  a  cause  of  action  ought  to  have 
been  made  by  demurrer,  so  that  the  plaintiff  might  have  had  an  op- 
portunity to  amend  and  make  his  allegations  of  a  good  cause  of  ac- 
tion more  precise  and  definite.  The  plaintiff  may  also  insist  that  the 
answers  of  the  defendants  have  waived  the  objections  to  the  suffi- 
ciency of  the  allegations  of  the  complaint,  as  they  have  not  in  tbeir 
answers  reserved  the  right  to  make  such  objections  as  upon  demurrer. 
It  is  insisted  by  the  counsel  of  defendants  that  "the  right  of  re- 
moval, if  claimed  in  the  mode  prescribed  by  the  statute,  depends 
upon  the  case  disclosed  by  the  pleadings  as  they  stand  when  the  pe- 
tition for  removal  is  filed."  Barney  t.  Lnfluim,  103  U.  S.  205.  We 
will  endeavor  to  apply  this  established  rule  of  law  to  the  case  now 
before  us. 

This  case  was  removed  under  the  second  clause  of  the  second  sec- 
tion of  the  act  of  March  3,  1875.  The  purpose  and  meaning  of  this 
section  have  been  fully  defined  by  numerous  decisions  of  the  federal 
courts,  and  the  only  difficulties  that  can  now  be  presented  for  deter- 
mination will  arise  from  the  peculiar  facts  and  circumstances  that 
appear  in  the  pleadings  and  record  of  a  ease.  The  pleadings  and 
record  in  this  case,  as  they  stood  at  the  time  of  removal,  show  that 
the  plaintiff  is  a  citizen  of  this  state;  that  the  defendant  petitioners 
are  citizens  of  other  states;  and  that  the  corporation  defendant  is  a 
citizen  of  this  state.  The  only  other  question  for  consideration  is 
whether  there  are  two  or  more  causes  of  action  involved  '.n  this  suit 
which  can  be  separated,  and  whether  there  is  one  matter  of  contro- 
versy wholly  between  the  plaintiff  and  petitioning  defendants,  which 
can  be  fully  determined  between  them  without  directly  affecting  the 
rights  and  interests  of  the  defendant  corporation. 

In  the  complaint  the  defendant  corporation  is  made  a  party  de- 
fendant, and  relief  is  asked  against  it,  and  it  has  been  duly  served  with 
process,  and  has  filed  an  answer.  It  is  charged  in  the  complaint  as 
having  in  possession  the  property  involved  in  the  controversy,  and 
has  long  been  using  the  same  and  deriving  profits  therefrom.  It  ap- 
pears to  be  an  indispensable  party,  as  its  rights  and  interests  must 
be  seriouBly  involved  in  any  decree  made  against  the  other  partiefi  de- 
fendant. It  is  a  general  rule  in  equity  that  all  persons  legally  or  ben- 
eficially interested  in  a  subject-matter  of  controversy  before  the  court 
are  entitled  to  be  heard,  and  must  be  made  parties.  This  general 
rule  has  been  so  modified  by  statute,  and  rules  of  the  supreme  court 
in  equity,  (llev.  St.  §  737,  rules  22,  47,)  as  to  authorize  courts  of 
equity  to  dispense  with  proper  and  even  necessary  parties  to  a  suit 
under  circumstanees  mentioned  in  said  statute  and  rules.  But  on 
this  motion  to  remand  a  case  removed  to  this  court  from  the  state 
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court,  under  the  second  olaase  of  the  second  section  of  the  act  of 
March  3,  187A,  the  corporation  defendant  being  an  actual  party  be- 
fore the  court,  it  occupies  the  position  of  an  indispensable  party,  as 
its  interests  and  rights  maat  be  settled  and  boond  by  any  decree  that 
may  be  made. 

The  pleadings,  in  my  opinion,  disclose  but  one  cause  of  action. 
The  sole  object  of  the  suit  is  to  establish  the  right  of  the  complaiaant 
as  receiver  to  enforce  a  trust  in  behalf  of  creditors,  wbicb  was  ex- 
pressly imposed  upon  certain  property  vhieh  he  alleges  formerly  be- 
longed to  the  Western  Division  Company,  an4  ie  now  in  the  hands 
of  and  under  the  control  of  the  defendants.  The  authority  of  the 
plaintiff  to  institute  this  suit,  the  rights  claimed,  the  grievances  com- 
plained of,  the  terms  of  the  express  trust,  the  nature  and  value  of  the 
property,  the  persons  who  bold  the  same,  and  th^  redress  sought,  are^ 
distinctly  alleged  in  the  complaint,  and  constitute  but  one  definite 
equity  as  a  ground  of  relief.  In  Hyde  v.  Ruble,  104  U.  S.  407,  Chief 
Justice  Waite,  speaking  for  the  eourt,  says:  "The  issues  made  by 
the  pleadings  do  not  create  separate  controversies,  but  only  show  the 
qnestions  which  are  in  dispute  between  the  parties  as  to  their  one 
controversy." 

The  counsel  of  defendants  in  their  brief  present  a  "seeond  ground" 
to  sastain  their  right  of  removal  in  the  following  terms: 

"That  the  petitioners,  Buford,  Logan,  and  Clyde,  controvert  the 
allegation  that  they  have  the  property,  effects,  and  franchises  of  the 
Western  Division,  that  being  the  matter  with  which  they  are  gpecijic- 
ally  and  soUly  charged  in  the  complaint,"  and  "that  the  Western 
North  Carolina  Bailroad  Company  controverts  the  allegation  that  it 
or  somebody  else  has  the  books  and  evidences  of  indebtedness  of  the 
Western  Division."  The  material  matters  referred  to  in  the  above 
statements  have  been  considered  and  commented  upon  in  the  preced- 
ing part  of  this  opinion.  I  regard  paragraph  8  of  the  complaint,  con- 
taining oharges  made  on  informatjon  and  belief,  as  simply  a  usual 
method  of  pleading  intended  to  procure  discovery  as  to  matters  inci- 
dental to  the  one  main  indivisible  controversy  involved  in  t^e  sait,  and 
present  no  separate  cause  of  action.  The  fact  that  the  defendants, 
in  their  joint  answer,  separately  controvert  some  of  the  allegations 
of  the  complaint  does  not  create  separate  controversies.  Ayree  v. 
WiswaU,  112  U.  8.  187;  S.  C.  5  Sup.  Ct.  Eep.  90. 

The  elaborate  briefs  and  forcible  arguments  of  the  counsel  of  the 
parties  have  caused  me  to  examine  the  authorities  cited,  and  consider 
this  motion  with  unusual  care.  I  hav^  a  clear  and  positive  opinion 
in  regard  to  the  case,  but  still  I  may  be  in  error.  It  was  insisted  in 
the  argument  that  it  is  obligatory  upon  the  plaintiff  who  made  the 
motion  to  remand  this  case,  where  the  court  had  accepted  jurisdiction 
to  show  clearly  from  the  pleadings  and  records,  as  they  were  at  the 
time  the  petition  for  removal  was  filed,  that  the  case  does  not  come 
within  the  provisions  of  the  statute.    It  is  a  general  rule  of  evidence 
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that  upon  issues  of  fact  formed  by  the  pleadings,  the  burden  of  proof 
is  upon  the  party  who  affirms  the  truth  of  the  controverted  matter, 
and  not  upon  the  party  that  denies.  This  rale  also  generally  applies 
to  motions  in  a  pending  cause  foanded  upon  alleged  facts.  The  mov- 
ing party  most  affirmatively  show  the  truth  of  his  averments. 

(Jpon  jurisdictional  questions  the  rules  of  pleading  and  procedure 
in  common-law  courts  of  general  jurisdiction  do  not  in  many  respects 
apply  to  federal  courts  of  limited  jurisdiction.  In  these  courts  juris- 
diction is  never  presumed,  and  cannot  be  admitted,  waived,  or  con- 
ferred by  consent  of  parties.  T^e  court  must  look  carefully  into  the 
pleadings  and  record  to  see  whether  its  jurisdiction  clearly  appears. 
In  cases  removed  from  the  state  courts  the  record  must  be  filed  by 
the  petitioners,  and  includes  the  proceedings  by  which  the  transfer 
was  effected,  and  tl^ey  must  show,  affirmatively,  the  facts  neeeBsary 
to  give  the  court  the  jurisdiction  thus  obtained  and  accepted.  RaU- 
way  V.  Ramsey,  22  Wall.  323.  Where  the  circuit  court  has  any  doubt 
as  to  the  right  of  removal,  the  safer  practice  is  to  remand  the  case 
to  the  state  court,  which  clearly  has  jurisdiation ;  for  if  the  court,  in 
so  doing,  commits  an  enror,  it  is  speedily  remediable  in  the  supreme 
court  of  the  United  States.  The  dissatisfied  party  can  take  a  writ  of 
error  and  have  the  record  filed  in  the  supreme  court,  and  on  his  mo- 
tion the  case  will  be  advanced  and  speedily  determined,  and  the 
question  will  not  embarrass  the  further  progress  of  the  suit.  Wilson 
T.  St.  Lotiis  <t  S.  F.  liy.  Co.  32  Fed.  Bep.  5.  If  this  course  is  not 
adopted,  the  question  remains  open  during  the  pendency  of  the  case 
in  the  circuit  court. 

In  the  case  of  Ayres  v.  Wiswall,  112  U.  8.  190;  S.  C.  6  Sup.  Ct. 
Bep.  90,  Chief  Justice  Waits  says : 

"The  fifth  section  of  the  act  of  March  3. 1875,  makes  it  the  duty  of  the  cir- 
cuit court  of  the  United  States  to  remand  a  cause  whicli  lias  been  removed 
from  a  state  court  when  it  shall  appear  to  the  satisfaetion  of  the  court,  at  any 
time  after  the  suit  has  been  reraovW,  ttiat  such  suit  does  not  really  and  sub- 
stanti^Iy  involve  a  dispute  or  controversy  properly  within  the  jurisdiction  of 
the  court. "   Ayen  v.  ChioagOf  101  U.  S.  187 ;  Barney  v.  Latham^  supra. 

If  this  case  is  allowed  to  remain  in  this  court  the  pleadings  in 
the  action  of  law  must  be  reformed  so  as  to  conform  to  pleadings  in 
equity,  and  the  objections  made  by  the  defendants  might  be  obviated 
by  amendments  which  are  usually  allowed  for  the  purpose  of  admin- 
isteriog  substantial  justice  when  a  new  and  different  case  is  not  made 
by  such  amendments.  Suppositions  of  this  character  should  not  in- 
fioence  the  court  to  grant  a.  motion  to  remand  a  cause  to  the  state 
court,  in  which  there  clearly  appears,  from  the  pleadings  and  record 
before  it,  that  there  is  a  distinct  and  separable  eontrocersy  as  contem- 
plated by  the  statute,  but  such  consideration s  may  properly  induce  a 
court  not  to  retain  upon  its  docket  a  cause  in  which  the  jvritdiction 
is  doubtful. 

When  a  cause  is  properly  removed  from  a  state  court  under  the 
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Becond  clause  of  the  second  section  of  the  stfitnte,  the  removal  carries 
into  the  United  States  circuit  oouit  all  the  eontrovereie*  involved,  and 
they  may  be  faUy  determined  \f  the  jmisdietion  of  the  court  continues 
to  the  hearing.  Bat  if,  at  any  time,  daring  the  pendency  of  the  suit, 
the  case  sfaoold  be  so  changed  by  amendments,  or  by  reforming  the 
pleadings,  under  the  direction  of  the  conrt^  as  to  present  only  one 
really  indivitible  controverty  between  the  parties^  the  jurisdiction  of 
the  court  would  eease.  In  thia  respect  the  fifth  section  of  the  act  of 
March  3,  1875,  modifies  the  general  rule  that  where  a  court  has  rlght< 
fully  obtained  jurisdiction  of  the  parties  and  subject-matter  of  an 
action  or  suit,  it  can  decide  every  question  involved  and  afford  com- 
plete relief. 

After  a  careful  examination  of  the  authorities  cited,  and  a  full  con- 
fiideratioQ  of  the  arguments  of  counsel,  I  am  of  the  opinion  that  the 
pleadings  and  record  of  this  suit,  as  they  stood  at  the  time  of  re> 
moval,  show  that  it  involves  but  one  indivisible  controversy  between 
the  plaintiff  and  defendants.  It  is  therefore  ordered  that  this  suit  be 
remanded  to  the  state  court  from  whence  it  was  removed,  upon  the 
petition  of  the  non-resident  defendants. 


Loud  Gold  Mih.  Go.  v.  Blakb. 

{Circuit  Court,  JT.  B.  Georgia,   July,  ISSfi.j 
HlPASIAK  RlOHTS — DlVEKSION  OF  WaTER— iNJniTCTIOlf. 

On  examiDation  of  the  evidence,  held,  the  complainant  has  not  established 
its  excliuire  right  to  the  water  alleged  to  have  been  diverted  from  its  mine 
and  land  by  defendant,  and  that  an  injanction  restraining  defendant  should 
not  be  granted. 

In  Equity. 

Price  de  Bolton,  for  complainant. 

H.  H,  Pavy  and  Harry  Jackson,  for  respondent. 

BoARVAN,  J.  The  complainant's  bill  shows  that  the  Loud  Gold 
Mining  Company  organized  under  a  charter  which  authorized  the  - 
company  to  acquire,  but  not  exclusively,  the  use  of  the  water  in  cer- 
tain non-navigable  streams  by  compulsory  purchase  from  riparian 
proprietors.  This  company,  in  addition  to  its  tracts  of  mming  lands, 
purc&ased  in  18S0  certain  farming  lands  through  which  Town  creek 
runs;  among  these  lots  are  Nos.  67,  71,  and  others  lying  below  67; 
that  the  company  at  great  expense  dug  a  ditch  parallel  with  the  flow 
-of  the  creek,  for  the  purpose  of  flowing  the  waters  of  Town  creek  to 
the  mining  lands.  This  ditch  diverts  and  withdraws  a  portion  of 
the  water  from  the  west  side  of  the  creek,  some  miles  above  the  min- 
ing lands,  at  a  point  in  the  south  half  of  lot  67.  which  flows  through 
a  continuous  ditch  to  the  mining  lands.   Complainant  shows  also  that 
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the  company  purchased  from  a  number  of  the  owners  of  lands  throagh 
which  the  creek  runs  tbe  privilege  of  using  the  water;  that  is,  of 
flowing  it  out  into  and  through  the  ditch  to  the  lands  below. 

It  will  be  observed  that  the  property  claimed  in  this  case  by  the 
complainant  consists  (1)  of  the  mining  lands,  parehased  at  an  ex- 
pense of  $20,000,  and  of  .the  farming  lands  lying  on  the  creek,  pur- 
chased in  1880,  to  which  last- mentioned  lands  certain  riparian  rights 
belong;  (2)  of  tbe  license  or  privilege  purchased  in  1880  from  a  num- 
ber of  the  owners  of  the  lands  throngh  which  the  creek  rana,  to  di- 
vert and  withdraw  the  water  running  throagh  their  lands  for  the  com- 
pany's use.  Complainant  alleges  that  the  company's  interests  and 
rights  in  and  to  tbe  mining  and  farming  lands,  and  the  company's 
rights  to  the  license  and  privilege  to  divert  and  use  the  water  ran- 
ning  through  the  lots  of  other  rijiarian  owners,  are  invaded  and  in- 
jured by  defendant,  and  that,  in  consequence  of  this  wrongful  inva* 
sion  and  injury,  the  mining  interests  of  the  company  are  and  will 
remain  valneless,  unless  relief  is  obtained  against  the  wrongful  and 
illegal  acts  pf  tbe  defendant,  against  which  the  company  complains 
and  seeks  this  injuuction. 

The  company  complains  that  defendant  illegally  diverts  and  draws 
off  the  water  from  the  east  side  of  said  creek  at  a  point  in  the  north 
half  of  lot  07,  and  causeB  it  to  Sow  through  his  ditch  in  such  quan- 
tities as  to  leave,  at  certain  periods  of  the  year,  no  water,  or  not  suf- 
ficient water,  for  complainant's  lawful  use ;  that  this  diversion  and 
withdrawal  of  the  water  in  such  quantities,  by  the  defendant,  irrep- 
arably injures  his  property,  and  is  in  violation  of  the  law  which 
protects  tbe  company  in  the  premises ;  because  defendant,  after  with- 
drawing the  water  into  his  ditch,  and  using  the  same  in  his  mills, 
which  it  is  not  denied  he  has  a  right  to  do,  does  not  cause  the  flow 
to  be  returned  to  the  stream,  so  that  complainant  can,  under  the 
rights  and  privileges  claimed  by  the  company,  have  the  use  of  the 
water,  as  he  is  entitled  to;  but  that  defendant,  after  diverting  and 
using  the  water  in  .such  quantities,  allows  it  to  be  lost  and  wasted,  so 
that,  as  a  matter  of  fact,  the  water  used  by  him  finds  its  way  back  to 
the  stream  at  a  point  not  only  below  the  mouth  of  the  company*8 
ditch  in  south  half  of  lot  67,  but  at  a  place  miles  below  the  company's 
farming  lands,  and  below  the  lands  on  the  creek,  from  whose  owners 
complainant  bought  said  privileges  and  licenses,  and  the  company, 
by  defendant's  diversion  and  waste  of  the  water,  is  injured  in  being 
deprived  of  its  lawful  right  as  a  riparian  owner  of  tbe  farming  lands 
to  have  the  water  retnnied,  and  to  flow  into  its  natural  channel  throngh 
these  lands,  in  such  a  way  as  the  quantity  will  not  be  diminished,  to 
the  company's  injury. 

The  pleadings  and  pvoof  present  two  questions  for  solution:  (1) 
Has  tbe  defendant  w'.ongfully  invaded  and  impaired  the  company's 
privileges  so  as  to  irreparably  injure  the  mining  interests  of  the  com- 
pany, and,  if  so,  is  the  complainant  (the  right  to  the  privileges  and 
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licenses  bo  purchased  being  considered  as  clearly  established)  com- 
petent to  maintain  this  action  against  defeudant?  (2)  Has  tbe  com- 
pany, who  owns  in  fee-simple  the  farming  lands  in  lot  71  and  other 
lands  lying  betow  67,  had  soch  injary  done  to  its  riparian  rights  as 
vill  entitle  it  to  the  writ  of  injunction?  That  is,  has  the  defendant, 
in  withdrawing  the  water  into  his  ditch,  at  a  point  in  lot  67,  and 
allowing  the  same  to  remain  out  of  the  creek  until  it  reaches  a  point 
below  the  farming  lands,  caused  such  a  diminution  in  the  quantity  of 
water  that  flows  through  the  natural  bed  of  the  stream  in  lot  71  and 
otfaera  as  to  cause  snffioirat  injury  to  the  company  to  wanunt  a  writ 
of  injunction  to  restrain  the  defendant  from  diverting  the  water  in 
lot  67? 

The  defendant  does  not  den^  that  he  withdraws  a  certain  quantity 
of  water  from  the  creek  at  the  point  in  lot  67  above  complainant's 
ditch,  but  claims  that  the  lands  through  which  the  water  at  that  point 

is  diverted  belongs  to  bim,  and  that  as  a  riparian  owner  he  has  a 
lawful  right  to  withdraw  and  use  the  said  water.  He  cooteads  fur- 
ther that  if  the  water  is  wasted,  and  does  not  find  its  way  into  the 
creek  until  it  gets  below  the  eompiainant's  ditch  in  lot  67,  or  below 
his  farming  lands  in  the  lower  lots,  he  is  not,  in  this  action,  in  any 
way  accountable  to  complainant:  (1)  Because  the  possession  of  the 
licenses  and  privileges  which  complainant  claims  to  have  bought  from 
the  several  riparian  owners  does  not  invest  the  company  with  such 
rights  as  will  enable  it  to  maintain  this  action.  (2)  Because  the  proof 
does  not  show  that  the  water  flowing  through  the  creek  at  any  season 
of  the  year  in  lot  71  is  diminished,  in  consequence  of  the  withdrawal 
of  the  water  at  a  point  in  lot  67,  safficiently  to  irreparably  injure  the 
company;  and  if  the  water  passing  through  lot  71  is  materially  les- 
sened, because  of  defendant's  withdrawal  of  the  water,  he,  the  defend- 
ant, secured  the  right  to  divert  the  water  from  lot  71  before  complain- 
ant purchased  the  said  farming  lands,  and  his  right  was  not  affected 
by  complainant's  said  purchase.  These  denials  are,  for  the  purposes 
of  this  suit,  sufficiently  sustained  by  the  law  and  facts. 

On  the  first  question  presented  for  solution  it  is  not,  in  the  view  I 
shall  take  of  this  ease,  necessary  to  express  an  opinion  as  to  whether 
the  undisputed  possession  and  ownership  of  such  licenses  or  privileges 
as  the  company  pnrchEVsed  from  the  riparian  owners  would  enable 
the  complainant  to  maintain  this  suit;  for  I  shall  bold  that  the  de- 
fendant, as  the  proof  shows,  had  dug  his  ditch  through  bis  own  lands 
and  had  appropriated  from  the  creek,  at  a  point  in  his-own  land,  the 
same  qudntity  of  water  he  now  uses  two  years  before  the  company 
owned  any  lands  along  the  stream,  or  had  become  possessed  of  the 
privileges  or  licenses  now  claimed;  that  whether  defendant  now  has 
any  claim  or  right  to  the  use  of  the  water  now  flowing  through  his 
ditch  or  not  which  he  can  maintain  at  law  against  complainant,  the 
facts  show  that,  when  the  complainant  reached  the  point  in  lot  67 
from  which  he  withdraws  water  iiUo  his  ditch,  the  defendant  had 
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publicly,  and  withoat  any  concealment  or  design  to  mislead  com- 
plainant, dug  and  completed  his  ditch,  and  was  and  bad  been  in 
the  enjoyment  and  use  of  the  water  for  two  years;  and  the  writ  of 
injunction,  after  the  completion  of  this  valuable  and  costly  work  by 
defendant,  should  not  now  be  made  to  opeiate  in  favor  of  the  com- 
plainant, who  knew  for  two  years  that  the  public  work  was  going  on  for 
the  purpose  of  withdrawing  the  water  from  a  point  m  the  north  half 
of  lot  67.  The  complainant,  under  its  charter  rights,  has  no  cause, 
in  an  equity  proceeding,  to  complain  that  the  water  is  diverted  and 
withdrawn  in  such  quantities  by  defendant  as  to  deprive  the  com- 
plainant  of  sufficient  water  for  the  company's  mining  purposes :  (1) 
Because  the  proof  administered  by  the  complainant  does  not  make  it 
sufficiently  clear  to  the  court  that  the  land  sold  by  Logan  to  the  com- 
pany in  1S80  was  free  from  the  right,  which  the  defendant  claims 
he  had  obtained  previously  from  Logan,  to  divert  and  withdraw  tho 
water  at  the  point  in  lot  67,  and  under  the  privilege  obtained  by  de- 
fendant from  Logan  he  was,  and  had  been  for  two  years  before  this 
suit  was  begun,  in  the  enjoyment  of  the  same  quantity  of  water  which 
'is  now  appropriated  by  defendant.  (2)  Because  the  complainant's 
right,  as  the  riparian  proprietor  of  lot  71,  and  lots  below,  does  not 
entitle  the  complainant  to  the  writ  of  injunction;  for  the  reason  that 
the  proof  does  not  make  it  clear  that  his  right  to  have  the  water  flow 
through  his  lands  in  its  natural  channel  is  injured  by  any  material 
diminution  of  the  flow  of  the  creek  through  his  farming  lands. 

Keserving  to  complainant  all  the  rights  that  he  may  have  in  an 
action  at  law,  the  relief  and  injunction  asked  for  in  this  proceeding 
are  refused  and  denied. 


Nash  v.  El  Dorado  Go. 

{Circuit  Court,  J>.  Cedifomia.   July  6,  1885.) 

1.  CoDNTT  BoMDS— Suit  Against  County— Por^mcAL  Code  Cal.  f(  4000,4002, 

4003. 

A  county  in  California  is  a  oorporation,  and  liable  to  suit. 

2.  Saub— Statcte  of  Limitations— HiisiONATioN  op  CoDNTv  SaFERViaoxts. 

That  the  suporvliiora  of  a  connty  all  resigned  for  the  pnrposa  of  evading  ser- 
vice of  summons  in  a  suit  against  the  county,  will  not  pravent  the  statute  of 
limitations  from  running. 

3.  Samk — Suit,  now  Commenced. 

Suit  mny  be  commenced  in  such  <;cn&e  as  to  stop  the  running  of  the  statute 
of  limitations  by  thi:  filing  of  the  complaint. 

4.  Bamb— CotTPONB — Statute  Kdks  from  what  PEnroD. 

The  statute  of  limitations  runs  upon  coupons  fruni  the  date  of  their  ma- 
turity. 

6.  Same— Intehebt  on  Boijds — Civri^  Code  Cat-,  f  1817. 

Where  no  provision  is  made  for  interest-,  both  bonds  and  oouponaltear  inter- 
est after  maturity  at  the  legal  rate,  whether  the  coupou;  are  detached  or  ooU 
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6.  8a3[k— OoNeriTOTioNAiiTTT  OP  Special  Statotss  of  LmrrATiOKfl. 

It  is  competent  fora  state  legislature  to  passspecial  statutes uf  limitations  ap- 
plicable to  a  particular  county  iudebteclnesa. 
7-  Sake — Action,  when  Barhkd. 

If  an  action  on  the  bonds  would  be  barred  in  a  cerfntn  number  of  jeara  after 
their  maturity,  an  action  on  the  coupons  will  ho  barred  la  the  same  number  of 
years  after  tlieir  maturity. 

At  Law. 

.B.  S.  Brooks,  for  plaintiff. 
A.  L.  BIwdes,  for  defendant. 

Sawtbb,  G.  3.,  (oraUy,)   This  is  an  action  brought  upon  bonds  of 

!B1  Dorado  county,  issaed  by  the  county  in  pursuance  of  the  statute, 
for  the  purpose  of  aiding  in  the  construction  of  the  Sacramento  Val- 
ley Railroad.    The  action  is  brought  upon  the  bonds  and  the  coupons 
for  interest  apon  the  bonds.    The  bonds,  in  this  instance,  have  12 
years  to  ran,  the  bonds  and  coupons  calling  for  the  payment  of  inter- 
est semi-annually.    The  bonds  provide  for  the  payment  of  interest  at 
I'O  per  cent,  per  annum,  at  specified  times,  semi-annually,  "on  sur- 
render of  the  coupons  for  interest."    Coupons  were  attached  for  in- 
terest runningover  the  entire  period  till  the  maturity  of  the  bonds.  Th  e 
aetion  is,  in  form,  np<»i  the  bonds,  and  for  interest,  with  no  separate 
connts  upon  the  coupons.    The  main  question  relied  upon  is  as  to 
vhat,  and  for  how  long  a  period,  interest  can  be  recovered  in  view 
of  the  statute  of  limitations.    The  demurrer  goes  to  the  amount  of 
the  recovery,  rather  than  the  general  sufficiency  of  the  complaint. 
The  object  seems  to  be  to  get  the  ruling  of  the  court  as  to  what  rate 
of  interest  the  bonds  and  the  coupons  bear  after  maturity, — the  in- 
terest called  for  in  the  bond  being  ten  per  cent,  per  annum, — and  as 
to  the  effect  of  the  statute  of  limitations  on  the  coupons.    That  being 
the  object,  and  these  points  having  been  argued,  notwithstanding 
the  difficulty  of  reaching  the  point  by  demurrer,  I  have  no  objection 
to  expressing  my  views  upon  the  subject  now.   It  is  claimed  that 
the  county  is  not  liable  to  be  sued  at  all.   But  the  act  of  1854,  Stat- 
utes 1854,  p.  45,  authorizes  counties  to  be  sued.    That  act  was  in 
force  until  the  adoption  of  the  Code.    Section  4000,  Pol.  Code,  con- 
stitutes counties  corporations,  and  sections  4002  and  4003  author- 
ise them  to  be  sued.    Under  that  statute,  and  under  the  present 
Codes,  then,  the  county,  since  1854,  has  been,  and  it  now  is,  subject 
to  be  sued  on  its  bonds.    It  is  alleged,  for  the  purpose  of  avoiding  . 
the  statute  of  limitations,  that,  for  a  certain  period  during  the  run- 
ning of  the  statute  on  these  bonds,  there  was  no  board  of  supervi- 
sors for  El  Dorado  county,  the  members  having  all  resigned  for  the 
express  purpose  of  evading  service  of  summons  in  a  stdt,  so  that  no 
valid  service  could  be  made  upon  anybody.    But,  under  the  statute 
of  limitations,  no  service  is  necessary  to  constitute  the  commence- 
ment of  a  suit.    Code  Civil  Proc.  §  350. 

The  suit  is  commenced  within  the  meaning  of  the  statute  by  the 
filing  of  the  complaint;  so  there  is  no  time  that  suit  could  not  have 
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been  commenoed,  within  the  meaning  of  the  statate,  against  El  Do* 
rado  county.  Suit  could  have  been  commenced  at  any  time  in  buqIi 
sense  as  to  stop  the  running  of  the  statute  of  limitations.  Coupons 
do  not  bear  interest  until  tliey  become  due.  I  have  no  doubt  that 
they  boar  interest  from  the  date  of  their  maturity  at  the  Ugal  rate. 
It  has  been  repeatedly  bo  held  by  the  supreme  court  of  the  United 
States.  AU  of  the  cases  decided  in  the  supreme  court  of  the  United 
States  bold  that  the  statute  of  limitations  runs  upon  coupons  from 
the  date  of  their  maturity.  Though  incidental  to  the  principal  agree- 
ment, they  are  independent  obligations  intended  to  be  .cut  off  from 
the  bonds,  and  passed  from  hand  to  hand;  and,  it  is  held,  whether 
cut  off  or  not,  that  the  right  of  action  accrues  upon  them  as  soon  as 
they  fall  due.  But  it  is  claimed  by  the  complainant  here  that  he 
has  counted  upon  his  bonds  alone,  claiming  interest  not  on  an  inde- 
pendent contract,  but  only  as  an  incident  to  and  a  part  of  the  boud 
itself.  The  bonds  provided  that  interest  should  be  paid  at  specified 
times  semi-annually,  as  designated  in  the  coupons  attached.  The 
money  fell  due  at  specified  times,  the  bond  not  being  yet  due,  and 
the  right  of  action  accrued,  and  the  holder  could  commence  an  action 
upon  the  maturity  of  those  coupons.  They  could  be  cut  off  and  trans- 
ferred separately  as  independent  negotiable  paper.  If  I  were  to  ex- 
ecute a  mortgage  to  secure,  say  $6,000  borrowed  money,  giving  three 
notes  for  $2,000  each,  payable,  respectively,  one  of  $2,000  in  one  year, 
one  in  two  years,  and  one  in  ttiree  years,  there  can  be  no  doubt  that 
an  action  would  accrue  on  each  as  it  matured.  So,  also,  if  instead 
of  notes  I  should  give  a  bond  for  $6,000,  payable  $2,000  in  one  year, 
$2,000  in  two,  and  $2,000  in  three  years,  it  wonld  be  the  same  as  in 
the  case  of  the  notes.  Each  installment  matures  at  a  particular  time, 
and  at  that  time  the  payee  is  entitled  to  his  money;  the  right  of  ac- 
tion accrues,  and  an  action  may  be  commenced,  at  any  time  within 
the  time  prescribed  by  the  statute  of  limitations  after  the  right  of  ac- 
tion accrue.  I  have  no  doubt,  therefore,  that  the  right  of  action  upon 
the  coupons  accrues  upon  the  maturity  of  the  coupons,  and  do  not 
think  the  statute  will  be  evaded  in  consequence  of  th6  coupons  being 
for  interest,  and  attached  to  the  bonds.  As  to  those  coupons,  then, 
against  which  the  statute  has  run  more  than  ionr  years  since  their 
maturity  before  the  commencement  of  the  action,  the  action  is  barred 
under  the  statute  of  limitations.  But,  in  this  particular  case,  an- 
other point  arises.  A  special  act  was  passed  in  1876  (St.  1875- 
76,  p.  6S6,  §  6)  which  suspended  the  running  of  the  statute  upon 
these  particular  bonds  and  coupons  until  the  meeting  of  the  next 
legislature;  and  in  1878  (St.  1877-78,  p.  76,  §  6)  the  same  pro- 
vision was  again  enacted,  which  suspended  the  running  of  the  statute 
of  limitations  until  the  meeting  of  the  following  legislature, — the  two 
periods  in  the  aggregate  amounting  to  over -three  years.  On  each 
occasion  the  running  of  the  statute  is  expressly  suspended  by  these 
special  statutes.   It  is  claimed  that  it  is  incompetent  for  the  legis- 


Dgi  ized  by  Google 


SASH  V.  EL  DOBADO  CO, 


255 


latnre  to  pass  a  special  law  applicable  to  these  cases  alone.  I  think 
otherwise.  I  do  not  see  any  reason  why  the  legialatare  might  not 
paes  a  law  suspending  the  rnnning  of  the  statute  in  these  special 
cases  as  well  as  in  any  other  general  class  of  cases.  The  running 
of  the  statute  was  suspended  during  these  periods,  and  that  period 
must  be  added  to  the  time  prescribed  by  the  general  statutes.  Add- 
ing this  time,  I  believe  all  the  coupons,  eicept  the  last  two  on  each 
clasB  of  bonds,  are  barred. 

Another  point  requires  notice.  The  claim  is  that  these  coupons  do 
not  mature  until  the  maturity  of  the  bonds.  That  is  not  the  point 
decided  in  the  cases  relied  on,  cited  from  the  United  States  supreme 
court.  The  point  in  City  t.  Lamson^  9  Wall.  477,  and  in  Lexing- 
ton T.  Butler^  14  Wall.  383,  was  that  a  coupon  would  be  regarded  as 
a  part  of  the  bond,  and  the  same  term  woald  apply  to  the  coupon 
that  would  apply  to  the  bonds.  That  is  to  say,  if  the  bond  is  not 
barred  until  20  years  after  its  maturity,  the  coupons  will  not  be 
barred  till  30  years  after  they  become  due;  the  same  limitations  be- 
ing applied  to  the  ooupons  that  is  applied  to  the  bonds.  See  Clark 
V.  Iowa  City,  20  Wall.  587.  The  question  did  not  arise  in  these  cases 
as  to  the  time  when  the  statutes  began  to  run.  It  was  only  decided 
that  after  the  statute  began  to  run  on  the  coupons  it  had  the  same 
time  to  run  that  the  bond  had  after  its  maturity.  It  is  very  clear 
that  no  other  question  was  passed  upon.  But  it  is  equally  clear  that 
in  the  snbseqaent  decisions  in  Amy  v.  Dubuqtie,  98  U.  S.  474,  and  in 
Koskkonong  v.  Burton,  104  U.  3.  668,  the  statute  begins  to  run  at  the 
maturity  of  the  coupons,  whether  the  coupons  are  detached  or  not, 
and  on  the  bonds  from  the  maturity  of  the  bonds.  The  time  on  the 
coupons  is  the  same  as  the  time  on  the  bonds.  If  an  action  on  the 
bond  is  barred  in  four  years  after  the  maturity  of  the  bond,  an  action 
on  the  coupons  is  barred  in  four  years  after  their  maturity. 

There  is  another  question  as  to  interest  after  maturity,  and  as  to 
the  rate.  The  bond  is  payable  in  12  years;  interest  payable  semi- 
annually, according  to  the  coupons  annexed.  The  interest  on  the 
bond,  specified  in  the  instrument,  during  the  time  is  10  per  cent. 
There  is  no  provisions  as  to  interest  after  maturity.  It  is  claimed 
that  the  bond,  after  its  maturity,  bears  interest  at  ten  per  cent.,  or 
the  rate  prescribed  in  the  bond.  I  do  not  think  so.  There  is  no  con- 
tract in  writing  to  pay  interest  at  that  rate  after  the  maturity  of  the 
bond.  The  contract  specifies  a  specific  time  for  payment,  and  there 
is  no  provision  for  paying  interest  until  actually  paid.  It  is  payable 
at  a  specified  time,  and  at  such  rate  as  prescribed.  The  contract  as- 
sumes that  the  money  will  be  paid  when  it  falls  due,  and  makes  no 
provision  for  any  other  contingency.  There  is  no  contract  in  writing 
as  to  the  rate  of  interest  to  be  paid  after  the  bond  becomes  due.  Un- 
til the  time  it  becomes  due  the  rate  of  10  per  cent,  per  annum  pre- 
vails. There  is  no  contract  to  pay  interest  on  the  bonds,  or  on  the 
coupons,  after  they  become  due,  and  the  interest  is  lecoyeiable  only 
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at  the  legal  rate,  in  acoordance  with  the  express  provision  of  the  Code. 
Section  1917  of  the  Civil  Code  provides  that :  "Unless  there  is  an  ex- 
press contract  in  writing  fixing  a  different  rate»  interest  is  payable  on 
oil  moneys  at  the  legal  rate  of  aeven  per  cent,  per  annom  after  titey 
become  due  on  any  inttrument  of  writing,"  etc.  These  bonds  and  cou- 
pons are  instruments  in  writing,  and  they  are  governed  by  this  pro- 
vision of  the  Code.  There  is  no  contract  in  writing  as  to  the  rate  of 
interest  which  the  bonds  or  coupons  shaU  bear  after  they  become 
due.  They  mast  therefore  bear  the  legal  rate  of  7  per  cent.  Sec- 
tion 1919  provides  in  what  oases  interegt  shall  bear  interest  accord- 
ing to  the  rate  agreed  upon  at  to  principals  and  this  cue  does  not 
oome  within  the  provision. 

The  court  granted  a  reargument  upon  the  question  of  interest  on 
application  of  defendant's  counsel,  upon  which  the  following  oral  de- 
cision was  rendered :  Upon  the  reargument  I  do  not  see  any  grounds 
for  changing  the  views  before  expressed.  In  my  judgment  the  cases 
now  cited  by  counsel  for  defendant  from  the  California  reports,  arising 
upon  statutes  of  the  state,  do  not  decide  the  precise  points  presented 
in  this  case.  Beals  v,  Amador  Co.  28  Cal.  449,  is  not  like  this.  In 
that  case  there  was  only  an  equitable  demand  growing  oat  of  a  di- 
vision of  the  county,  which  the  statate  imposed  upon  the  new  county 
an  obligation  to  pay.  The  sum  fixed  by  the  legislature  was  specific, 
and  the  obligation  extended  no  farther  than  the  law  expressly  re- 
quired. Besides,  it  was  only  to  be  paid  from  time  to  time,  when  the 
fund  raised  should  be  sufficient,  and  not,  absolutely,  On  a  specific  day. 
Soher  v.  Calaveras  Co.  39  Cal.  134,  was  similar  to  Beali  v.  Amador 
Co,  in  principle.  So,  as  to  interest  on  coupons  after  maturity,  the 
case  of  Savings  dk  Loan  Soc.  v.  Horton,  63  Cal.  105,  is  different.  In 
that  case  interest  was  charged  upon  interest  after  it  became  payable, 
due  generally,  and  not  upon  coupons  as  separate  contracts  at  the 
contract  rate  paid  on  the  prineipalt  which  was  different  from  and  larger 
than  the  legal  rate.  The  court  held  this  to  be  erroneous  under  sec- 
tion 1919,  Civil  Code,  before  cited.  I  do  not  think  it  applies  to  this 
caee. 

The  several  points  upon  which  an  opinion  is  expressed  are  scarcely 
reached  by  the  demnrrer.  But  I  understand  that  new  bonds  are 
expected  to  be  issued  in  pursuance  of  a  recent  statute  as  soon  as  Uie 
amount  of  the  liability  of  the  county  is  judicially  ascertained.  Per* 
haps  the  views  expressed  will  answer  the  purposes  of  the  parties  with- 
out further  action.  As  no  point  is  made  as  to  the  validity  of  the 
bonds,  the  complaint,  at  least,  states  a  good  cause  of  action  for  the 
amount  shown  to  be  due,  not  barred;  and  that,  upon  the  views  ex- 
pressed, seems  to  be  but  a  matter  of  calculation.  So  that  the  demnrrer 
must  be  overruled,  and  it  is  so  ordered,  with  leave  to  answer  on  or 
before  the  rule-day  in  August. 


Dgi  ized  by  Google 


BDUHEBOSK  V.  OBBSON. 


257 


Hall  v.  El  Dorado  Co. 
{Circuit  Courtt  D.  Califorwia.  Julj  6, 1880.) 

This  case  is  similar  to  Nash  v.  El  Dorado  Co.,  anU^  262,  and  mast 
be  decided  iu  the  same  way.    Let  a  similai  order  be  entered. 


BuMBEROEB  and  others  v.  Gebson. 
{Cirettit  C&art,  W.  D.  Louitiana.   April,  1885.) 

1,  Attachment— Feaudulentlt  Disposraa  o»  Propebtt— Ihtknt  mubt  Exist 

AT  TiiCE  OF  Making  AFriDAvrr. 

The  fraudulent  act  of  a  debtor,  made  the  gronnd  of  an  attachment,  must 
have  accrued  before  or  exUt  at  the  time  the  affidavit  for  the  attachment  la  made 
by  the  creditor, 

2.  BaXE  — iNBUFFIOIEHCT  OF  BoHD  —  ALLOWINO  Al»>mOHAIi  SKODBITr  TO  BE 

GiVEK. 

The  inanfflciency  of  a  surety  on  the  bond  at  the  time  the  attachment  was  is- 
sued will  not  render  it  void,  and  entitle  defendant  to  have  it  dusoived,  but  ad- 
ditional security  may  be  required  and  taUen  by  the  court. 

At  Law. 

Millsaps  &  Sholars,  A.  Ooldthtoaite,  and  M.  C.  Elsiner,  for  plain- 
tiffs. 

Boatner  d  Boatner,  for  defendant. 

BoABHAH^  J.  Defendant's  motion  to  dissolve  the  aitaohment  in 
these  oases  presents  three  different  grounds,  which  alike  apply  to  all 
of  these  cases.  A  stipulation  waiving  the  jury  is  in  the  record.  The 
reasons  urged  by  defendant's  counsel,  except  the  questions  of  the  suf- 
ficiency of  the  surety  on  the  bond,  have  been  considered  and  passed 
upon  as  being  insufficient  to  dissolve  the  attachment.  In  none  of  the 
gxonnds  for  dissolving  the  attachment  do  the  defendants  deny  the 
fraudulent  acts  charged  against  them.  The  allegation  as  to  the  in- 
snflBciency  of  the  bond  presents  an  interesting  matter  of  fact  and  law. 
The  bond  in  this  case  is  for  $1,500;  and  the  same  surety,  Allen,  ap- 
pears as  the  sole  surety  on  a  number  of  bonds  where  the  writs  were 
issaed  against  the  several  defendants  affected  by  this  motion  to  dis- 
solve the  several  bonds,  were  signed  on  the  same  day,  and  amount 
aggregately  to  over  $20,000.  The  proof  shows  that  Allen's  property, 
liable  to  seizure,  is  worth  about  $15,000. 

The  plaintiff  alleges  his  right  to  the  attachment  under  act  of  1868. 
He  sa^,  substantially,  that  at  the  date  of  the  attachment  Gerson 
bad  eonverted,  or  was  about  to  convert,  his  property  into  money,  or 
evidences  of  debt,  with  intent  to  place  it  beyond  the  reach  of  his 
creditors.  For  the  purposes  of  this  cause,  during  these  motions,  the 
v.24F,no.6 — 17 
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debt  sued  on,  .under  the  pleadings,  must  be  treated  as  justly  due  by 
the  defendants,  and  we  must  also  consider  that  Gerson,  in  the  mo- 
tive of  bis  acts  in  the  premises,  had  the  intent  to  defraud  his  cred- 
itors, the  plaintiffs  in  these  suiis. 

The  Louisiana  courts  have  repeatedly  laid  down  the  following  rules 
in  relation  to  attachments,  and  to  the  causes  for  their  dissolution: 

1.  That  an  atlachment  must  stiind  or  fall,  according  to  the  state  of  facts  at 
the  diite  when  it  issues,  and  it  cannot  be  cured  by  a  subsequent  event. 

2.  That  the  surety  on  the  bond  must  be  good;  that  is,  he  roust  be  compe- 
tent to  enter  into  and  bind  himself  by  contract;  he  must  be  solvent  and  able 
to  puy  his  debts  and  liabilities,  including  the  amount  of  the  bond;  he  must 
have  property  in  value  beyond  the  amount  of  tlie  bond;  the  property  upon 
the  value  of  which  the  bondsman's  sufficiency  is  to  be  tested  must  be  liable  to 
seizure. 

In  making  this  test  I  think  the  surety's  property  should  be  of  such 
a  kind  as  the  law  will  allow  to  be  seized  and  sold  to  satisfy  the  obli- 
gations of  the  bond,  and  that  the  court  should  not,  with  the  view  of 
testing  the  sufficiency  of  the  surety,  take  into  consideration  the  extent 
of  the  facility  or  difficulty  which  might  attend  the  marshal  in  effect- 
ing the  seizure  of  the  property. 

3.  Attachment  is  a  liai-sh  and  severe  rem^y,  and  strict  proof  should  be 
required  ou  a  motion  to  dissolve. 

The  defendants  rely  on  the  inflexibility  of  the  first  rule,  and  say 
that  the  fact  of  the  sufficiency  of  the  surety  must  exist  among  the 
state  of  facts  at  the  time  the  attachment  issues. 

In  applying  the  first  rule  suggested,  let  ns  see  vuat  the  courts  mean 
and  intend  to  imply  in  saying  that  the  attachment  must  stand  or  foU 
on  the  state  of  facts  at  the  date  when  it  issues.  What  things  or  facts 
must  be  true,  under  the  reason  of  that  rule,  at  the  time  the  attach- 
ment issues?  Does  the  reason  of  the  rule  suggest  that  the  facts  re- 
lied on  for  the  issuance  of  the  attachment  writs  shonld  exist  at  the 
time  the  plaintiff  signs  the  affidavit  setting  np  the  caases  for  his  at- 
tachment ;  or  does  the  rule  require  that  the  allegations  setting  up  the 
fraudulent  purpose  of  the  debtor  should  be  true  at  the  time  of  the  is- 
suance by  the  clerk  of  the  writs  ? 

It  is  conceded  that  the  untruth  of  the  allegations  charging  the 
fraudulent  acts  on  the  part  of  the  debtor  at  the  date  of  the  affidavit 
must  be  fatal  to  the  validity  of  the  attachment,  whatever  may  be  the 
solvency  of  the  surety.  In  this  case  it  must  be  true  that  at  the  time 
plaintiff  made  his  affidavit  Gerson  was  fraudulently  disposing  of  his 
property,  or  was  about  to  dispose  of  it.  If  his  fraudulent  intent  and 
acts  occurred  after  the  time  plaintiff  made  the  affidavit,  the  attach- 
ment, at  whatever  time  the  writH  may  have  been  issued  by  the  clerk, 
must  fail.  The  insufficiency  of  these  facts  stated  in  the  petition  and 
affidavit  cannot  be  cured  by  a  subsequent  event ;  for  the  plaintiff  will 
not  be  allowed  to  show  any  fraudulent  acts  of  the  defendant  which 
occurred  after  the  dat«  of  the  affidavit,  except  in  so  far  as  such  snb- 
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sequent  aota  of  tbe  plaintiff  might  be  admissible  to  illustrate  the  de- 
fendant's fraadolent  motive  and  purposes,  even  though  the  writs  were 
not  ordered  by  the  judge,  or,  in  faot,  issued  the  clerk  for  a  day  or 
more  after  the  filing  in  the  court  of  the  petition  and  afBdavit. 

'  liecurring  a  moment  to  the  practice,  in  the  matter  of  application 
for  and  in  the  isscance  of  the  attachment  writs,  we  will  find  that  the 
particular  time  at  which  the  rule  would  require  the  alleged  facts  must 
be  tme,  refers  to  the  time  at  which  the  affidavit'is  made  by  the  de- 
fendant, rather  than  to  the  time  at  which  the  writs  issue ;  for  it  may 
be,  as  it  often  is,  that  the  plaintiff  makes  the  affidavit  a  day  or  sev- 
eral days  before  the  judge  has  an  opportunity  to  grant  the  order  for 
the  issuance  of  the  writs;  the  judge's  ord,er  is  granted  only  after  the 
petition  and  affidavit  are  presented  to  him.  Having  obtained  the 
order  to  let  the  writ  issue,  on  the  plaintiff's  giving  bond  according  to 
law,  the  plaintiff  in  good  faith  presents  his  surety,  whom  he  believes 
to  be  solvent.  The  clerk,  to  whom  the  law  confides  the  quasi  judicial 
duty  of  passing  on  the  sufficiency  of  the  surety,  may  approve  or  reject 
tbe  surety;  if  he  approves  the  surety,  the  plaintiff  has  done  all  that 
he  can  do  in  the  matter;  if  he  rejects  the  surety,  the  plaintiff  may 
tender  another  surety. 

When  the  clerk  takes  the  surety  offered  by  the  plaintiff,  who  is 
without  collusion  with  his  surety,  or  knowledge  of  his  insufficiency, 
the  result  is  to  show  to  all  parties,  as  far  as  it  is  practicable,  that  tbe 
bondsman  is  sufficient  in  law.  Anterior  to  the  act  of  1868  an  attach- 
ment would  not  lie  for  the  reasons  or  on  the  grounds  provided  for  in 
that  act;  then  an  attachment  issued  when  the  debtor  resides  out  of 
the  state,  or  has  left  the  state  permanently ;  when  he  is  about  to  leave 
the  state  without  there  being  a  possibility,  in  the  ordinary  course  of 
judicial  proceedings,  of  obtaining  or  executing  a  judgment  against  him 
previous  to  his  departure.  The  enlarn^ment  of  the  grounds  for  an 
attachment  so  that  it  is  for  the  first  time,  under  the  act  of  1868, 
made  a  remedy  against  the  fraudulent  acts  of  a  debtor,  suggests  that 
the  first  rule,  which  was  laid  down,  as  it  appears,  before  tbe  remedy 
by  attachment  was  so  extended,  should  not  now,  in  its  literal  signifi- 
cance, apply. 

We  must  assume  that  all  tbe  fraudulent  acts  of  the  debtor  in  this 
case  existed  at  the  time  the  affidavit  was  made.  These  facts  are  not 
denied,  but  the  debtor  says,  notwithstanding  his  fraudulent  acts,  the 
attachment  should  fall;  that  now,  plaintiff's  only  remedy  to  prevent 
injury  from  his  fraudulent  acts  should  be  denied  to  him;  that  plain- 
tiff's only  remedy  now,  to  make  effectual  in  his  favor,  against  defend- 
ant's fraudulent  acts,  the  common  pledge  which  he,  as  a  creditor,  had 
on  his  debtor's  property,  must  be  denied  and  taken  from  him  because 
the  clerk  approved  a  bondsman  who  was  not  then  sufficient.  The 
plaintiff  swears  that  the  fraudulent  acts  upon  which  he  relies  for  at- 
tachment had  occurred  before,  or  they  existed  at,  the  time  of  the  af- 
fidavit; he  does  not  swear  to  the  sufficiency  of  the  surety  at  any  time. 
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Considering  the  facts,  which  we  assnme  to  be  true,  it  does  not  appeur 
to  me  that  the  courts  in  Louisiana,  in  laying  down  the  first  of  the 
rules  herein  suggested,  meant  to  treat  and  consider  the  matter  of  the 
sufficiency  of  the  surety  as  one  of  the  facts  which  must  necessarily 
enter  into  the  state  of  facts  existing  when  the  writ  issues.  ' 

If  the  surety  was  not  then  sufficient,  why  cannot  the  court  now, 
looking  to  the  interest  and  rights  of  both  plaintiff  and  defendant,  cor- 
rect the  mistake  that  the  plaintiff  made  in  believing  that  Allen  was 
a  sufficient  surety,  or  the  bad  judgment  of  the  clerk  who  justified  and 
approved  the  bondsman  presented  in  good  faith  by  the  plainti£f  ?.  As 
the  rule  would  apply  in  this  case,  it  cannot  be  said  that  it  is  fomided 
in  equity;  the  conservatory  writ  in  this  case,  if  this  rule  is  inflexible, 
avails  the  filaintiff  nothing  against  the  debtor  who  admits  his  fraud- 
ulent purpose  to  avoid  payment.  It  is  not  denied  that  the  court 
should  allow  the  plaintiff,  at  any  time,  to  give  additional  security,  as 
the  penalty  of  having  his  attachment  set  aside,  if  the  surety,  whom 
the  clerk  approved  as  sufficient  when  he  issued  the  writs,  should  be- 
come afterwards  insufficient,  and  that  such  a  bond  will  take  effect 
from  the  date  of  the  original  bond. 

Without  deducing  from  these  generalizations  the  conclusion  that 
the  plaintiff  in  all  attachment  suits  should  be  allowed  to  make  suffi- 
cient a  bond  that  was  insufficient  at  the  time  the  clerk  took  and  ap- 
proved the  bond,  we,  in  consequence  of  the  facts  established  in  this 
case,  do  not  feel  constrained  to  regard  the  rule  which  we  have  been 
discussing  as  so  inflexible  as  to  forbid  the  plaintiff  to  now  give  addi- 
tional security  rather  than  to  dissolve  the  attachment.  The  proof 
shows  that  Allen  is  worth  about  $15,000  in  such  property  as  the  law 
seems  to  require;  the  several  bonds  which  were  signed  on  the  same 
day  by  him  amount  to  over  $20,000.  It  is  not  denied 'that  in  suit 
No.  67  Allen  is  a  sufficient  surety.  In  the  absence  of  proof  as  to  the 
time  of  the  day  at  which  this  or  that  bond  was  signed,  how  can  the 
court  say  at  what  time,  or  upon  what  particular  one  of  these  several 
bonds,  Allen's  sufficiency  as  a  surety  became  expended?  Can  it  be 
said,  in  the  face  of  these  facts,  that  the  rule  which  seems  to  require 
that  an  attachment  should  stand  or  fall  upon  the  state  of  facts  exist- 
ing at  the  time  it  issues  forbids  the  court  now  to  allow  the  plaintiff 
to  give,  if  he  chooses,  additional  security?  Shall  the  plaintiff  in  suit 
No.  67  be  considered  as  having  given  sufficient  security,  and  the  plain- 
tiff in  the  some  one  or  more  of  the  other  suits,  later  in  number,  be  told 
that  the  bond  in  his  case  was  signed  by  Allen  at  a  time  when  his  suffi- 
ciency was  expended  and  the  conservatory  writ  must  prove  useless 
against  his  fraudulent  debtor? 

The  difficulties  presented  by  the  facts  in  this  case,  in  the  mind  of 
the  court,  can  be  met  satisfactorily  only  by  allowing  the  plaintiff  to 
supplement  his  original  bond  by  giving  additional  security  in  each  of 
the  several  cases.  In  a  case  where  we  must  presume,  as  we  do  in 
this  case,  that  the  debtor  justly  owes  the  debt,  and  that  he  ia  by  his 
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fraudulent  acts,  which  he  does  not  deny,  rendering  nugatory  and  in- 
effectual all  of  the  ordinary  remedira  which  the  creditor  might  adopts 
it  oannot  be  said  that  the  remedy  by  attachment  is  a  Bevexe  or  harsh 
one.  The  facts  in  thi«  case,  as  it  now  stands  before  the  court,  do  not 
show  that  a  severe  remedy  was  adopted  by  the  attaching  creditor  to 
enforce  the  payment  of  the  debt  jnsUy  due  to  him.  Erttein  v.  Ri^s- 
child,  22  Fed.  Bsp.  65. 

The  derk  is  ordered  to  take  additional  seearity  in  each  of  the  sev- 
eral cases. 


Mahh  p.  Abkarbab  Valley  Land  &  Cattle  Co.,  (Limited.) 
{OinuU  Cmrif     Oolerado.  Juno  0, 18S0.| 

1.  COHVEBBIOH  OT  CArTLE— BONA  FiDB  FlTRCHABER— KOTICE. 

Ooe  who  purchases  for  value  and  wHhout  notice,  from  a  straDger,  cattle  that 
liare  strayed  from  their  rang;e  and  been  taken  possession  of  by  such  strancer, 
will  be  lint>]e  for  conversion  if  hu  refuses  to  deliver  them  to  their  owner  on  de< 
mand  made  by  him. 

2.  Sauk — Mbabcrb  of  Dauaoes. 

Tlie  measure  of  dama^  for  such  a  conversion  will  be  the  value  of  tlic  catllo 
with  their  increase  to  the  time  of  demand,  witb  legal  interest  thereon  from  tlie 
date  of  the  demand. 

3.  "WiTSEss— Credibility— False  TEsrcaoinr. 

The  jury  may  disregard  altof^ther  the  testimony  of  a  witnoa  who  haa  wlll- 
faWj  and  knowingly  sworn  foisely  in  respect  to  any  material  matter  ia  the  cue. 

At  Law. 

B.  E.  Foote  and  weUs,  Macon  <B  McNeal,  for  plaintiff. 
Hugh  Bit<2er,  for.  defendant. 

Hallett,  J.»  {charging  jury,)  There  is  a  great  m^ss  of  testimony 
in  this  case  directed  to  one  proposition  only:  whether  the  cattle  be- 
loi^ing  (o  the  plaintiS  came  into  the  defendant's  posBossion  and  were 
retained  by  it.  It  is  true  that  several  questions  are  involved  and  em- 
braced in  this  proposition ;  as  (1)  the  title  of  the  plaintiff  to  the  herd 
which  he  claims  to  have  pnrchased  from  Schlagel  &  Jordan  in  the  fall 
of  1880,  and  which  was  branded,  as  he  says,  with  a  bar  brand.  This 
is  contested  by  defendant  upon  the  ground  that  he  did  not  then  obtain 
an  absolute  title  to  the  property;  though  it  is  conceded  that  he  sub- 
sequently acquired  such  title.  That  is  a  matter  which  will  not  re- 
quire Tery  mueb  attention.  The  bill  of  sale  which  was  given  by 
Schlagel  &  Jordan  to  the  plaintiff  at  that  time,  after  providing  tfae 
terms  of  payment,  and  the  way  in  which  the  value  of  the  cattle  should 
be  estimated,  did  provide  that  the  sellers  should  have  and  retain  pos- 
session, or  the  right  of  possession,  until  the  cattle  should  be  paid  for. 
This  was  obTiously  a  security  for  a  deferred  payment.  Som&cattle — 
about  600 — were  to  be  taken  to  Omaha  or  Council  Bluffs,  and  there 
sold  for  a  sum  not.  less  than  the  price  speoified  in  the  contract,  and 
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Schlogel  &  Jordan  were  to  receive  the  proceeds  of  the  sale.  This 
transaction  was  to  be  carried  on  by  the  plaintiff  according  to  the 
terms  of  the  contract,  in  the  name  of  Sofalagel  &  Jordan.  So  £v  as 
disclosed  on  the  trial  this  was  done.  • 

In  Omaha  some  dealings  were  had  with  Sheedy  &  Clark,  of  which 
it  is  not  necessary  to  say  very  much.  Schlagel  Sc  Jordan,  in  that  trans* 
action,  assumed  to  be  the  owners  of  the  property. — Mr.  Mann,  the 
plaintiff  here,  joining  them ;  but  it  would  seem  that  the  money  ob- 
tained in  that  transaction  was  for  Mr.  Mann'B  benefit,  and  while 
Schlagel  &  Jordon  were  still  insis^ng  upon  their  lien  on  the  cattle 
at  that  time.  I  believe  they  agreed  to  relinquish  it  to  Sheedy  &  Clark, 
and  take  other  security  for  the  money  that  was  due  them,  and  they 
were  still  recc^nizing  the  sale  that  had  been  made  to  Mr.  Mann,  and 
what  they  were  doing  was  to  protect  their  security.  It  is  not  neces- 
sary to  consider  what  the  rights  of  Schlagel  &  Jordan  were  under 
these  transactions,  and  what  position  Mr.  Mann  assumed  towards 
them.  For  the  purposes  of  this  controversy  it  may  be  said,  in  all 
that  took  place  between  the  parties,  and  the  several  contracts  that 
were  made,  that  Mr.  Mann  became  the  owner  of  this  herd  in  the 
month  of  October,  1880,  as  he  claims  to  have  done. 

Then  there  is  a  great  volume  of  testimony  as  to  the  possibility  as 
to  whether  this  herd  in  fact  did  come  into  this  state  from  Sheep  Creek 
basin,  where  they  were  turned  loose,  and  the  poasibility  of  their  doing 
so,  and  so  on ;  whether  the  Black  Hills  mountains  formed  a  barrier 
which  at  that  season  of  the  year  they  could  or  could  not  pass ;  whether 
they  were  seen  at  the  junction  of  the  Laramie  and  Platte  rivers; 
whether  they  came  south  by  way  of  Horse  creek,  crossed  the  railroad 
near  Egbert  station,  and  passed  on  into  this  state.  All  that  evidence 
was  given  for  the  purpose  of  proving  whether  tb&  cattle  came  to  this 
state.  The  evidence  offered  by  the  plaintiff  on  that  subject  was  for 
the  purpose  of  showing  that  the  cattle  came  into  this  state^  and  for 
the  purpose  of  identifying  them  as  the  animals  which  were  turned 
out  at  Sheep  Creek  basin.  It  was  necessary  to  establish  the  proposi- 
tion that  they  came  into  this  state,  so  as  to  make  it  plausible  and 
reasonable  that  they  came  afterwards  into  the  possession  of  Mr. 
Bloomfield  and  of  the  defendant.  Now  that  evidence  has  no  other 
importance  than  to  establish  the  fact  or  disprove  the  faot^the  truth 
of  the  proposition — that  the  oattle  did  come  into  this  state  dunag  that 
winter— the  winter  of  1880-81. 

I  have  an  instruction  from  the  defendant's  counsel  to  the  effect 
that  if,  in  your  opinion,  any  portion  of  that  testimony  is  false  or  un- 
true, that  defeats  the  whole  case.  That  is  not  trae,  unless  it  appears 
to  you  the  cattle  never  did  in  fact  come  here.  As  I  have  already 
stated,  the  object  and  purpose  of  all  that  testimony  is  to  show  whether 
the  cattle  did  or  did  not  come  into  this  state;  and,  notwithstanding 
the  failure  of  any  part  of  that  evidence  to  establish  the  fact  to  which 
it  is  directed,  if  yon  should  be  of  the  opinion,  nevertheless,  that 
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the  cattle  came  into  ibis  state,  or,  if  only  a  'part  of  tfaem,  then  some 
part,  tbe  failure  of  such  testimony  woald  not  affect  the  result.  Bat, 
of  course,  if  the  failure  of  such  testimony  would  have  the  effect  in 
your  minds  to  satisfy  yoa  that  the  cattle  uevar  reached  this  state,  or 
came  here,  then  of  course  they  ooold  not  come  into  the  hands  of  Mr. 
Bloomfield,  or  of  this  company,  the  defendant. 

It  is  not  necessary  or  proper  that  I  should  oomment  upon  that  tes- 
timony. It  is  directed,  first,  to  prove  that  the  cattle  must  have  died 
in  or  near  the  country  in  which  they  were  tamed  out, — the  cattle  of 
both  herds,  tbe  Gillespie  herd,  and  the  others,  the  Schlagel  &  Jordan 
herd,  also;  and  next  to  prove  that  the  state  of  those  mountains — the 
Black  Hills  rang^ — was  such  that  they  could  not  possibly  or  probably 
pass  them  j  that  they  never  did  come  on  this  side  of  those  mountains 
at  all^  that  all  the  witnesses  who  testified  to  seeing  them  in  Wyo- 
ming or  this  state  afterwards  were  mistaken,  or  swore  falsely  in  respect 
to  those  matters.  Of  course,  all  that  testimony  has  been  discussed 
before  you  by  oouusel  at  great  length,  aud  if  you  are  of  the  opinion, 
on  full  consideration  of  it,  that  the  cattle,  or  some  part  of  them,  came 
into  this  state,  were  in  this  state  in  the  spring  of  1881,  and  subae- 
quenlly,  then  the  question  arises,  what  became  of  them  here  ? — whether 
they  came  into  the  hands  of  Mr.  Bloomfield.  Up  to  the  fall  of  1882 
Mr.  Bloomfield  was  doing  busiuesB  for  himself, — during  the  years 
1880,  1881,  and  1882,  until  the  autumn  of  the  latter  year, — when  it 
aeems  he  sold  his  herd  to  the  defendant  in  this  ease,  the  Arkansas  Val- 
ley Land  &  Cattle  Company,  and  he  became  the  manager  of  the  com- 
pany. 

If  the  cattle  passed  to  the  company  in  any  way,  they  must  first 
have  been  in  the  hands  of  Mr.  Bloomfield  during  the  year  1881  and 
the  greater  part  of  the  year  1882,  until  the  time  when  he  turned  over 
bis  herd — sold  his  herd  and  tnmed  it  over  to  the  defendant.  Upon 
that  subject  the  plaintiff  has  offered  some  tentimony  of  witnesses  who 
state  that  Mr.  Bloomfield  asserted  a  claim  o  some  of  these  cattle, 
and  took  possession  of  some  them ;  vthat  many  of  them  were  seen 
in  the  neighborhood  of  his  ranch  and  upon  his  range,  and  that  he 
actually  asserted  a  claim  to  them.  That  is  met  by  the  testimony  of 
many  persons  who  state  that  they  were  engaged,  similarly  to  those 
who  testify  for  plaintiff,  in  gathering  cattle  during  the  years  1881  and 
1882, — gathering  the  cattle  that  Mr.  Bloomfield  laid  claim  to, — and 
they  saw  nothing  of  these  particular  cattle. 

Yon  will  perceive  a  great  conflict  of  testimony  that  has  arisen  upon 
this  subject,  and  it  must  be  conceded  by  every  one  who  has  heard 
the  testimony  that  it  is  very  striking  and  very  strong.  It  is  hardly 
to  be  explained  on  the  theory,  that  these  witnesses  may  be  mistaken 
on  one  side  or  the  other,  and  their  statements  harmonized  so  as  to 
make  them  stand  with  each  other.  There  must  have  been  some  false 
testimony  on  one  side  or  the  other;  and  the  question  is  for  your  de- 
termination where  the  truth  lies.   Those  witnesses,  as  far  as'  I  can 
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see,  had  equal  means  of  observation;  they  were  with  the  cattle,— 
"handling"  them,  as  they  express  it;  that  is  the  word  they  use,  though, 
I  suppose,  none  of  them  actually  put  hands  on  them;  but  they  were 
with  them,  and,  so  far  as  I  can  aee,  they  had  e^ual  means  of  obser- 
vation. I  think  this  ciroamstance  may  be  adverted  to:  that  when 
men  gather  cattle  for  a  particular  person,  if  they  find  some  with  the 
brand  of  that  person  on  them,  perhaps  they  do  not  pay  strict  atten- 
tion to  other  brands  that  may  be  found  on  the  same  cattle. 

It  is  rather  natural  that  they  should  rely  upon  the  brand  on  which 
the  cattle  are  held.  That  some  of  the  witnessM  did  not  observe  the 
brands  on  the  cattle  very  closely,  may  be  accounted  for  upon  that  the- 
ory; bat  that  does  not  go  all  the  way  towards  harmonizing  the  state- 
ments of  these  witnesses,  because  some  of  them  testify  with  cbnsid. 
erable  particularity  as  to  what  they  could  see  on  the  animals,  and 
they  saw  nothing  more  than  they  described.  Some  of  them  admit 
that  they  are  unable  to  remember  all  the  brands  that  they  saw  on 
the  cattle.  Perhaps  it  may  be  said  of  them,  they  are  unable  to  de- 
scribe what  they  cannot  remember. 

With  this  conflicting  testimony  yon  are  called  upon  to  decide,  and 
it  becomes  your  duty  to  decide,  upon  this  occasion  between  these  par- 
ties. If  you  arrive  at  the  concluBion  that  Mr.  Bloomfield  did  take 
possession  of  the  cattle  of  the  plaintiff;  that  they  were  in  this  state, 
and  he  did  take  possession  of  them  in  1881  and  1882, — then  how  many 
were  turned  over  by  him  to  the  defendant  company?  How  many,  if 
any  ?  Some  of  the  witnesses  on  the  part  of  the  plaintiff  testified  that 
certain  of  these  cattle  were  turned  over  by  Bloomfield  and  driven  over 
to  the  range  of  the  Arkansas  Valley  Land  &  Cattle  Company,  on  the 
Arkansas  river.  Others  deny  this — others  who  were  with  those 
herds.  There,  again,  is  the  same  conflict  of  testimony  which  eiists 
with  respect  to  the  other  matter,— whether  Bloomfield  had  possession 
of  them.    The  same  occars  here;  a  conflict  which  is  for  you  to  decide. 

The  defendant  company  is  liable  to  plaintiff  for  any  of  these  cattle 
which  came  to  its  possession  and  were  retained  by  it,  although  it 
may  have  been  an  innocent  purchaser  of  them,  without  notice  of  the 
plaintiff's  right,  because  no  one  can  be  divested  of  his  property  by 
the  mere  act  of  another  purchasing  it.  If  one  lose  »  thing,  and  it 
come  to  the  hands  of  another  wrongfully,  who  takes  possession  of  it, 
and  sells  it  to  a  third  person  in  good  faith, — that  is,  the  purchaser 
acting  in  good  faith, — he  acquires  no  title  as  against  the  true  owner  by 
his  purchase.  But  in  order  to  put  the  purchaser  in  the  wrong  in  re- 
spect to  it ;  to  make  it  appear  that  he  has  appropriated  the  property  to 
his  own  use,  and  made  a  conversion  of  it,  as  we  use  the  phrase  in  the 
law,  which  means  only  that  be  has  appropriated  it  to  His  own  use, — 
there  must  be  something  like  a  demand  for  it,  or  some  use  of  it  by  the 
person  who  has  possession. 

In  this  instance,  the  plaintiff  relies  upon  a  demand  made  on  Mr. 
Bloomfield,  the  defendant's  agent,  some  time  in  the  early  part  of  last 
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year.  As  to  that  matter,  if  the  plaintiff  demanded  the  cattle  from 
the  defendant,  or  the  agent  of  the  defendant,  bearing  certain  brands, — 
the  brands  under  vhioh  he  claimed  them,  or  the  two  herds, — and  the 
defendant  then  had  possession  of  the  cattle  having  such  brands,  I 
think  the  demand  was  sufficient.  The  position  of  the  defendant's 
agent,  at  all  events,  was  that  there  were  no  such  cattle  in  his  posses- 
sion ;  and  if  the  fact  was  that  he  had  such  cattle  at  that  time,  the  de- 
mand was  sufficient,  and  the  failure  to  comply  with  it  would  author- 
ize you  to  determine  that  there  was  a  wrongful  conversion  of  the  cat- 
tle. 

These  are  the  general  propositions  which  it  is  incumbent  on  the 
plaintiff  to  maintain  by  a  preponderance  of  testimony,  in  order  to  re* 
cover  in  this  action;  that  is  to  say,  it  must  appear  to  yon  that  the 

cattle  having  been  turned  oat  in  Wyoming,  as  stated  by  witnesses  on 
behalf  of  the  plaintiff,  came  into  this  state  and  were  appropriated  and 
taken  possession  of  by  Mr.  Bloomfield,  and  afterwards  turned  over  to 
the  defendant  company  by  him,  and  that  there  was  a  demand  by  the 
plaintiff  upon  Mr.  Bloomfield,  as  the  agent  of  the  defendant  company, 
for  the  cattle  before  this  suit  was  broaght.  As  to  the  number  of  cat- 
tle, of  conrae  the  defendant  cannot  be  responsible — especially  not,  as 
being  a  purchaser  of  the  property  in  good  faith — ^for  any  more  than 
vere  actually  received.  I  believe  some  of  the  witnesses  fixed  the  num- 
ber. If  you  find  for  the  plaintiff,  you  must  find  for  a  certain  number, 
as  well  as  the  value. 

Counsel  have  submitted  a  great  number  of  propositions,  some  6f 
which  may  require  to  be  noticed  in  addition  to  what  I  have  said 
to  yoa«  There  are  not  any  of  them,  I  believe,  that  are  quite  satisfac- 
tory to  me  in  the  language  that  has  been  used,  although  they  express 
the  law  to  some  extent. 

"That  in  considering  the  testimony  of  the  witnesses  the  weight  of  the 
evidence  is  not  to  be  determined  bynumbers."  Thatpropositionis  true. 
TCox  will  find  some 'witnesses  who  impress  you  as  being  more  worthy 
of  •credence  than  others,  and  if  yon  believe  they  state  the  truth  you 
arc  at  liberty  to  accept  their  testimony,  although  it  may  be  opposed 
by  the  testimony  of  several  other  witnesses,  who  are  witnesses  of 
equal  means  of  observation,  and  appear  to  have  equal  knowledge  of 
the  facts  to  which  they  testify.  If  there  is  no  reason  for  discrediting 
the  greater  number  on  one  side,  of  course  there  is  weight  in  numbers. 
You  have  greater  reason  to  believe  two  witnesses  who  testify  to  a  fact 
,  in  opposition  to  one  who  makes  a  different  statement,  when  the  two 
appear  as  worthy  of  belief  as  the  one  who  stands  opposed  to  them. 
These  matters  of  the  weight  and  value  of  testimony  are  said  to  be 
particularly  within  the  judgment  and  discretion  of  a  jury.  They  are 
to  determine  the  effect  of  what  they  have  beard,  and  when  thetesti- 
moky  is  confiicting  they  are  the  absolute  judges  of  its  truth. 

"If  you  finil  the  plaintiff  owned  the  bar  cattle,  and  afterwards 
bought  the  T  cattle  and  took  an  assignment  from  Gillespie,  Kelly,  and 


D  giuzed  by 


266 


FEDEBAL  SEPOBTKD. 


others  of  their  right  of  action  for  them  before  insiitatiog  this  sait, 
you  will  lind  for  the  plaintiff  the  value  of  suoh  cattle  of  either  herd 
which  you  may  find  the  defendant  has  converted,  without  reference  to 
what  he  paid  for  the  one  herd  or  the  other."  The  point  of  that  in< 
struction  appears  to  be  that  the  amoant  paid  by  plaintifi  for  the 
animals  is  of  no  special  importance  in  this  action.  That  is  trae.  If 
he  18  entitled  to  compensation,  the  amount  paid  by  him  is  not  a  mat- 
ter for  consideration. 

"If  yon  find  that  defendant  eonrerted  any  of  the  cattle  belongiiig  to 
plaintiff,  and  that  among  those  converted  were  cows  which  either  bad 
calves  with  them  at  the  time  of  the  conversion,  or  afterwards  and 
before  the  commencement  of  this  sait  had  calves,  then  you  are  in- 
Btraoted  that  the  plaintiff  is  entitled  to  recover  the  vidae  of  such  calves 
or  inorease,  and  you  may  consider  as  evidence  of  the  nnmber  of  saeh 
increase  the  average  increase  of  cattle  for  the  years  between  the  time 
you  may  find  the  company  took  possession  and  the  institution  of  this 
suit."  That  is  true,  substituting  for  "the  institution  of  this  suit"  the 
time  when  the  demand  was  made  for  the  cattle.  The  plaintiff,  if  en- 
titled to  anything,  is  entitled  to  the  value  of  the  animals  with  their 
increase  up  to  the  time  of  the  demand  made ;  not  the  eommeneement 
of  the  suit,  but  the  making  of  the  demand,  which  was,  I  b^eve,  in 
the  early  part,  perhaps  near  the  first,  of  January,  1884. 

(Jlfp.  Macon  asked  as  to  interest.)  Yos.  If  you  find  for  the  plain- 
tiff, he  is  entitled  to  interest  on  the  amount  from  the  date  of  the  de- 
mand— interest  according  to  the  statute  of  this  state — at  10  per  cent, 
per  annum. 

"The  jury  is  further  instructed  that  the  plaintiff's  case  must  be 
fairly  made  out  and  sustained  by  a  preponderance  of  testimony,  and 
they  are  not  authorized  or  warranted  in  finding  a  verdict  againat  the 
defendant  based  upon  mere  doubt  or  suspicion.  The  circumstanee 
that  the  plaintiff  is  alleged  to  be  poor,  and  unable  to  defray  the  ex- 
pense necessarily  incurred  in  connection  with  the  presentation  of  evi- 
dence, or  the  circumstance  that  the  defendant  is  alleged  to  be  rich 
and  powerful,  and  to  have  snpimor  ability  for  the  presentation  of  ev- 
idence against  the  plaintiff  N  vase  and  in  support  of  its  own,  is  not  to 
be  considered."    That  is  given  in  the  language  which  is  used. 

"The  jury  is  further  instructed  that  the  issues  in  this  case,  made 
by  the  pleadings,  present  the  question  whether  the  plaintiff,  Mann, 
was  at  any  time  the  owner  of  the  cattle  claimed  by  him,  and  whether 
such  cattle  drifted  to  Colorado  and  afterwards  eame  into  the  poaaes- 
sion  of  the  defendant.  The  answer  denies  each  and  all  of  the  propo- 
sitions stated,  and  the  burden  of  proving  these  facts  rests  upon  the 
plaintiff.  The  answer  contains  no  admission  of  any  kind  which  re- 
lieves the  plaintiff  from  proving  all  or  any  ot  the  facta  necessary  to 
show  that  he  was  the  owner  of  the  cattle  mentioned,  and  that  the 
same  have  since  come  into  the  possession  of  and  been  coavwted  by 
the  defendant."    That  is  given. 
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"The  court  inBtrnots  the  jury  that  negative  testimony  is  entitled  to 
consideration,  when,  from  the  nature  of  things,  other  testimony  can- 
not be  given.  If  the  plainti£f's  witnesses  swear  that  cattle,  claimed 
or  owned  by  the  plaintiff,  were  seen  or  fonnd  in  certain  localities,  it 
is  competent  for  the  defendant  to  show  by  witnesses  who  had  equal 
opportunities  with  the  plaintiff's  witnesses  to  testify  to  the  contrary ; 
and  if  the  jury  believe  that  the  witnesses  who  testified  that  they  saw 
no  such  cattle  at  the  times  and  places  mentioned,  and  that  snch  wit- 
nesses bad  reasonable  opportunity  under  the  circumstances  to  know 
whether  the  cattle  were  in  such  localities  as  testified  to  by  the  plain- 
tiff's witnesses,  their  testimony  is  entitled  to  as  much  consideration, 
if  the  jury  believes  that  the  witnesses  were  equally  credible."  That 
is  given  also.  If  ibey  have  the  same  opportunities  for  judging  and 
determining  the  fact,  and  they  are  equally  credible,  they  should  re- 
ceive the  same  consideration. 

I  do  not  recall  any  other  proposition  on  which  1  have  to  say  any- 
thing, except  that  if  you  find  that  any  of  these  witnesses  whose  tes- 
timony has  been  contradicted,  or  seems  to  be  inconsistent,  the  sev- 
eral parts  with  each  other,  has  willfully  sworn  falsely  in  respect  to 
any  material  matter,  then  yon  are  at  liberty  to  disregard  the  testi- 
mony of  snch  witness  altogether.  That  proposition  is  contained  in 
some  of  these  instraoticms  submitted  to  me.  That  is  the  law  in  such 
matters, — that  if  a  witness  wilfully,  purposely,  knowingly  testifies 
falsely,  he  may  be  discredited  altogether.  Of  course,  a  witness  is  not 
to  be  discredited  upon  a  mere  mistake  that  he  may  make, — a  slip  of 
the  memory,  want  of  recollection,  some  infirmity  of  his  mind;  but  if 
he  deliberately  and  purposely  misstates  a  fact  thereby,  he  shows  him- 
self to  be  unworthy  of  belief. 

There  is  nothing  else,  gentlemen,  I  believe,  which  I  wish  to  say  to 
you,  unless  the  counsel  think  I  have  omitted  something.  I  advise 
you  to  proceed  with  care.  This  is  an  important  case  to  the  parties, 
and  you  should  take  your  own  time.  You  will  be  comfortably  enter- 
tained, nnder  any  circumstances;  that  is,  we  will  give  you  plenty  to 
eat,  and  make  you  as  comfortable  as  we  can. 


Castanola  and  others  v.  AfissouBi  Pao.  K.  Co. 
iDiatrM  Court,  W.  D.  Teaaa.  1686.) 
8a i^B— Stoppage  ut  TRASBrru— Tranhper  of  "Duplicatk"  Bjif.  ow  Ladtito— 

NOTICK— lueol.VENCT  OF  YeNDEE. 

Od  February  6,  1884,  U.  eold  to  T.  25  hogsheads  of  tobacco,  and  shipped  them 
by  rail  to  him,  taking  two  bills  of  lading,  out:  marked  "  original."  and  the  other 
"dapIicAte."  The  "  duplicate"  bill  of  lading^  and  Invoice  were  transmitted 
toT.,and  the  "original"  waaattaohed  to  a  fiO-daya  draft  drawn  by  D.  on  T., 
and  sent  through  a  bank  for  acceptance.  T.  on  receipt  of  the  " duplicate" 
traiuferred  It  hy  indorsement  to  C,  with  whom  he  had  contracted  to  sell  the 
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tobacco,  and  received  payment  therefor ;  and  on  prewntatlon  of  ttie  orig- 
inal "  and  draft  the  next  day.  refused  to  accept  the  draft,  and  it  was  returned 
to  D.  On  February  24, 1884,  T.  failed,  and  D.  ordered  the  goods,  then  in  troDBit, 
to  be  stopped.  On  February  27  and  29,  18B4,  O.  demanded  the  goods  of  the 
railroad  company,  and  waa  informed  that  they  had  been  stopped  in  transit  by 
D.  und  shipped  bauk  to  tliem  ;  whereupon  C.  sued  the  company  to  recover  the 
value  of  the  goods,  claiming  to  be  an  innocent  purchaser  for  value.  Held,  (1} 
that  the  transfer  of  the**  duplicate"  bill  of  lading  forvaluedid  not  carry  wiih  it 
necessarily  the  title  to  the  goods ;  and  (2)  that  O.  liad  notice  before  he  paid  for 
the  goods,  which  should  have  put  him  on  inquiry  as  to  wtiat  disposition  had 
been  made  of  the  "  original "  bill  of  lading,  and  therefore  did  not  acquire  a 
legal  title  to  the  goods  that  would  defeat  the  right  of  iheconsigaor  to  stop  them 
in  transit. 

Tdbnbb,  J.  In  this  case  the  plaintiffs  sue  defendant  for  tbe  non- 
delivery of  boxes  of  tobacco.  The  facts  developed  by  the  evi- 
dence are  subBtantialiy  as  follows: 

About  the  last  of  January,  1884,  (I  think  the  28U],)  a  member  of  the  firm 
of  Turnley  Bros.  &  Co.,  grocers,  residing  and  doing  business  at  Galveston. 
Texas,  came  to  this  place.  (San  Antonio,)  and  contracted  with  this  plaintiff 
for  25  boxes  of  "Drummond  Horaeshoe  Tobacco."  That  about  the  sixth 
of  February  thereafter,  Turnley  Bros.  &  Co.  gave  to  the  agent  of  the  Drum- 
mond  Tobacco  Company  an  order  for  tobacco;  25  boxes  to  be  consigned  to 
Turnley  Bros-  &  Co.  at  San  Antonio,  Texas;  also  a  number  of  tioxes  to  be 
shipped  to  them  at  Galveston.  On  the  eleventh  day  of  February,  the  Dnim- 
mond  Company  shipped  the  tobacco,  as  ordered  by  Turnley  Bros.  &  Co.,  and 
t^ing  from  the  railroad  company  (defendant)  two  bills  of  lading,  one 
stamped  ''Original"  and  the  other  ''Duplicate.*'  The  duplicate  bill,  together 
with  the  invoice,  was  transmitted  to  Turnley  Bros.  &  Co.,  and  the  original 
bill  of  lading  was  attactied  to  a  60-days  draft,  drawn  by  the  consignors  upon 
the  consignees,  and  sent  through  a  bank  to  Turnley  Bros.  &  Co.  for  accept- 
ance. 

Turnley  Bros.  &  (jo.,  upon  the  receipt  of  the  duplicate  bill  of  lading,  deliv- 
ered the  same  to  pluintifF,  indorsed,  without  date,  as  follows:  "Deliver  to  M. 
Costanola  &  Son."  Signed.  '*Tdrmlet  Bros.  &Co.." — which  duplicate  bill 
of  lading,  together  with  an  invoice  of  the  tobacco,  amounting  to  8270.50,  pay- 
able in  60  days,  or  2  per  cent,  off  for  cash,  reached  Castanola  &  Son,  Feb- 
ruary 20,  18d4.  On  the  next  day,  plaintiff  remitted  to  Turnley  Bros.  &  Co. 
tiie  amount  of  the  invoice,  less  2  per  cent.  off.  Turnley  Bros.  &  Co.  refused 
to  accept  the  draft  attached  to  the  original]  bill  of  lading,  and  same  was  re- 
turned to  the  Drummond  Tobacco  Company,  and  on  the  twenty-fourth  of  Fei>- 
ruary,  1884.  Turnley  Bros.  A  Co.  failed,  and  on  that  day  it  became  publicly 
known  that  they  hud  failed,  and  the  Drummond  Tobacco  Company  ordered 
the  goods  stopped  in  transit.  On  the  27th  plaintiff  presented  the  duplicate 
bill  of  lading  to  defendant,  and  waa  told  that  they  also  had  a  letter  from  Turn- 
ley  Bros.  &  Co.,  notifying  it  of  the  transfer  of  the  tobacco  to  plaintiffs.  On 
the  twenty-ninth  of  the  same  montii,  plaintiffs  again  demanded  the  tobacco, 
and  were  told  by  the  defendant's  agent  that  the  goods  had  been  stopped  in 
transit  by  th^  Drummond  Tobacco  Company,  and  the  tobacco  shipped  back  to 
St.  Louis,  and  delivered  to  the  Drummond  Tobacco  Company.  It  is  evident 
that  Turnley  Bros.  &Co.  were  in  falling  circumstances  at  the  time  they  gave 
the  order  for  the  goods  to  the  Drummond  Tobacco  Company. 

The  plaintiffs  bring  this  suit,  and  seek  to  recover  of  defendant  the  vat^e  of 
the  goods,  claiming  to  be  an  innonent  purchaser  for  value. 

The  question  first  presented,  then,  is,  is  the  purchaser,  in  the  eyes  of 
the  law,  the  owner  of  the  goods^  by  virtue  of  liis  having  the  du^cate 
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bill  of  lading  assigned  to  him»  and  having  paid  therefor?  The  posi- 
tion taken  b;  the  defendant  is  that  the  duplicate  bill  of  lading  does 
not  represent  the  goods,  but  the  original  one  does;  and  plaintiff  pur- 
chased at  his  peril,  and  that  no  title  to  the  goods  passed  to  the  plain- 
tiff; and  therefore  the  Drammond  Tobacco  Company  rightfully  exer- 
cised their  right  of  stoppage  in  transitu.  If  this  position  be  well 
taken,  that  ends  the  controrersy.  Bills  of  lading  are  often  spoken 
of  sa  negotiable.  This  is  uot,  legally  speaking,  true.  They  are  for 
specific  articles,  and  not  payable  in  money,  and  are  not,  strictly  speak- 
ing, negotiable  commercial  paper.  See  Daniel,  Neg.  Inst.  (2d  Ed.) 
p.  660,  §  1727.  They  are  assignable,  and  the  bill  of  lading  repre- 
sents the  property ;  and  if  the  consignor  assigns  the  bill  of  lading  to 
an  innocent  purohaser  for  valuable  consideration,  the  title  to  the  goods 
passes  to  the  purchaser,  and  such  a  sale  wonld  defeat  the  right  of 
stoppage  in  transitu  of  the  consignor.  The  difficulty  arises  in  deter- 
mining vhich  is  the  bill  of  lading  that  represents  the  goods,  and  the 
transfer  of  which  carries  with  it  the  le^^l  title.  They  are  cijled  orig- 
inal, duplicate  original,  and  triplicate  originals.  This  in  one  sense 
SB  true.  They  all  contain  a  receipt  for  the  goods  by  the  transporta- 
tion company,  as  well  as  a  contract  to  transport  the  goods  to  the  place 
of  delivery,  and  to  deliver  to  the  person  entitled  thereto.  See  author- 
ity last  cited,  section  1728.  It  cannot  be  argued  that  each  one  of  these 
bUls,  independent  of  the  other,  represents  the  goods.  If  this  proposi- 
tion be  conceded,  it  follows  as  a  logics  sequence  that  either  some  one 
of  them  must  represent  the  goods,  or  that  the  three  or  more,  (as  the 
case  may  be,)  taken  together,  represent  the  goods. 

In  the  cases  to  which  my  attention  has  been  called  the  term  nsed  ia, 
where  the  bill  of  lading  has  been  transferred  to  an  innocent  purchaser 
for  value,  etc.,  using  the  singular  number.  As  I  have  said,  these  bills 
of  lading  are  not  strictly  negotiable,  but  were  assignable,  and  in  some 
respect  likened  in  the  commercial  world  to  original  and  daplicate. 
bills  of  exchange.  It  will  hardly  be  contended,  however,  that  a  prudent 
manwoold  purchase  a  duplicate  bill  of  exchange  without  first  having 
ascertained  that  the  original  had  not  been  paid.  The  fact  that  the  sec- 
ond bill  of  exchange  is  presented  suggests  and  gives  notice  that  there 
is  an  original,  which,  if  paid,  renders  the  duplicate  of  no  value. 

Ought  this  rule  to  be  applied  here,  either  in  determining  which  is  or 
what  constitutes  the  bill  of  lading,  or  with  reference  to  the  bona  fides  of 
the  purchaser.  It  is  evident  that  the  consignors  did  not  intend  to  part 
with  title  to  the  goods  unless  Turnley  Bros.  &  Go.  accepted  the  draft 
drawn  upon  them, — see  Daniel,  Neg.  Inst.  (2d  Ed.)  §  1734;  and  if 
this  controversy  were  between  the  consignors  and  the  eonsignees  there 
-woald  be  but  little  difficulty. 

This  case  illustrates  the  facility  with  which  a  consignee  who  is  dis- 
posed to  defraud  the  consignor  can  effect  his  purpose,  if  it  be  held 
that  the  duplicate  bill  represents  the  goods,  and  that  its  transfer  to  a 
purchaser  takes  thereby  the  legal  title  to  the  goods.    I  am  unable  to 
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find  any  adjadicated  ease  in  point.  I  am  eonetratned  to  belies,  for 
the  reasons  above  indicated,  that  a  transfer  of  a  daplioate  bill  of  lad- 
ing for  value  does  not  carry  with  it  the  legal  title  to  the  goods,  and 
that  the  purchaser  in  this  case  ^as  put  upon  notice  before  be  paid  for 
the&e  goods,  which  should  have  put  him  upon  inquiry  as  to  what  dis- 
position had  been  made  of  the  original  bill  of  lading;  and  tbat  there- 
fore, under  the  facts  of  this  cms,  the  plaintiff  did  not  aoqnire  the  legal 
title  to  the  goods,  such  as  would  defeat  tbe  right  of  the  oonsignor  to 
stop  the  goods  while  in  transit. 
The  judgment  is  therefore  for  the  defendant,  with  costs. 


IXotwithstanding  that  Judge  Turner's  decision  strikes  one  as  being  right 
and  reasonable,  I  have  hud  considerable  difficulty  in  agreeing  with  it,  because 
there  are  in  the  bookB  some  dicta,  if  not.  in  fact,  several  decisions,  tbat 
aieemingly,  at  least,  conflict  with  the  views  expressed  by  the  learned  judge. 
For  QXiiraple,  Mr.  fjmith  *  says:  "Several  parta  of  a  bill  of  lading  signed  by 
the  master  are  generally  delivered  to  tbe  shipper;  and  in  some  instances  the 
parts  have  been  indorsed  to  different  persons.  In  such  cases,  the  first  person 
to  whom  apart  is  regularly  indorsed  is  entitled  to  the  goods."  And  Mr. 
Benjamin,'  basing  bis  remark  on  the  decision  of  tbe  house  of  lords,'  says: 
"The  person  who  first  gets  one  bill  of  lading  out  of  the  set  of  three  (tbe  usual 
number)  gets  the  property  which  it  represents,  and  needs  do  nothing  further 
to  assure  his  title,  which  is  complete,  and  to  which  any  subsequent  dealings 
witli  the  other  bills  of  the  set  are  subordinate;  and  tbat  though  the  ship- 
owner or  wharfinger,  if  ignorant  of  the  transfer  of  one  bill  of  the  set,  may 
be  excused  for  delivery  to  the  holder  of  another  bill  of  the  set  acquired  sub- 
sequently; that  fact  will  not  affect  tlie  legal  ownership  of  the  goods  as  between 
the  holders  of  tbe  two  bills  of  lading." 

Inquiries  of  leading  bankers  in  Chio^,  however,  confirm  Judge  Turner's 
conclusion \tfaat  it  is  highly  imprudent  to  buy  or  make  advances  upon  a  "du- 
plicate" bill  of  lading  without  requiring  production  of  tbe  "original,"  or  at 
least  an  account  of  the  same,  if  it  should  be  lost.  At  the  First  National  Bank 
the  oflftcials  say:  "We  deal  in  bills  of  hiding  to  the  extent  of  «20,000.000  a 
year,  and  invariably  require  the  original  bill  to  be  produced.  Under  no  cir- 
cumstHnces  would  we  make  advances  upon  a  mere  ''duplicate'  bill  of  lading; 
it  wonld  be  assuming  a  risk  altogether  unbusinesa-llke."  Similar  views  were 
expressed  at  the  Chicago  National,  the  Commercial  Kational,  the  Canadian 
■B:mk  of  Commerce,  and  the  Com  Exchauge  National  Bank.  The  manager 
ctf  the  branch  of  the  Bank  of  Montreal  was  especially  emphatic.  "'Wliy," 
said  he,  "the  bill  of  lading  ta  negotiable;  we  should  certainly  require  the  orig- 
iunl  to  be  produced  before  making  advances,** — thus  clearly  implying  that,  in 
Ills  opinion,  the  transfereeof  an  original  bill  might  acquire  rights  toitheprop- 
erty  to  which  tbe  right  of  a  bank  making  an  advance  upon  a  **duplleate" 
would  be  subordinate.  In  this  apparent  conflict  of  opinion  between  en^lnent 
text-writers  and  practical  business  men,  I  iiaveexamined  tbe  cases,  including 
tlioee  upon  which  tbe  conclusions  of  the  text-writers  are  based,  to  ascfvtain 
(1)  whether  they  warrant  Uie  broad,  unqualified  condusitxi  that  the  first 
bona  fide  indorsee  for  value  of  any  of  the  [mrts  of  a  bill  of  lading  takes  the 
goods;  and  (2)  wliether,  If  so,  such  cases  are  not  distinguishable  from  that 

'  Mercantile  Law,  302:  citinROiimev  v.        *Beni.  Sales.  J  1224. 
nelimid,  3  Kl.  &  Bl.  622.  and  Uilbert  v.        ■  Barber  v.  Keyeratda,  L.  B.  4  Eng.  A 
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decided  hj  Judge  TtTBNER,  so  as  to  take  the  latter  out  of  the  rule  dedudble 

f rum  the  former. 

1.  Does  the  first  transfereie  in  good  faith,  without  notice  and  for  value,  of 
any  part  of  a  bill  of  lading,  take  the  goods,  of  which  it  is  a  symbol,  against  all 
subsequent  transferees?  Thompson  was  a  planter  in  Jamaica,  heavily  in- 
debted to  Caldwell  &  Co.,  in  Liverpool,  who  were  secured  by  mortgage  of  his 
estate.  He  was  also  heavily  indebted  to  France  &  Co. ,  in  Liverpool.  Thomp- 
son's agent  in  Liveipool  was  one  Ealrbrother.  In  March,  1785,  Thompson 
shipped  in  the  Tyger,  owned  by  Franoe  &  Co.,  and  commanded  by  Ball,  a 
large  consignment  of  sugar  and  rum.  He  took  three  bills  of  lading  from 
Ball.  The  first  of  these  blUs  covered  the  whole  cai^,  and  ordered  delivery 
to  Messrs,  Thompson  and  Fairbrother,  or  their  eusiffm.  While^this  bill  was 
in  Thompson's  possession  in  Jamaica,  the  other  two  were  drawn  for  different 
parts  of  the  otTgo,  but  together  making  up  the  whole  cai^,  and  ordered  de- 
livery to  the  order  of  the  shiver  or  hU  assigns,  and  were  indorsed  by  Thomp- 
son as  follows:  **Deliver  the  within  to  Measn.  Thompson  and  FfUrbrother, 
provided  they  engage  to  pay  the  net  proceeds  to  Messrs.  France  and'Depbew« 
otherwise  deliv»  them  to  tiw  order  of  James  France  and  nephewt  on  account 
of  Ci^pell  and-Goldwin.  The  last-named  persons  were  agents  of  France  A  Go. 
in  Jamaica^  and  to  them  weredelivovd  these  two  bills  of  lading,  while  Thomp* 
son  still  held  possflsaionof  the  first  bill.  Thompson  then  sent  the  first  bill  to 
Fairbrother,  with  a  letter  notifying  him  somewhat  vaguely  of  having  ii^ 
dorsed  the  other  two  bills  to  Coppell  and  Qoldwin.  Without  communlcatii^ 
this  notice  to  them.  Fairbrother  assigned  the  first  hUl  to  Caldwell  A  Go.  In 
the  mean  time,  Coppell  and  Goldwin  forwarded  their  two  bills  to  France  ft 
Co.,  and  on  arrival  of  the  Tyger  in  Liverpool,  both  Caldwell &Ga  and  Franoe 
&  Co.  demanded  the  ^xtds  of  Ball,  the  master.  He  refused  to  ddlver  to  Cald- 
well, who  thereupon  brought  trover  against  Ball.  It  was  held  Uiat  both 
Caldwell  A  Go.  and  France  A  Co.,  being  bona  fide  liolders  of  tlie  blUs,  for 
value  and  without  notice,  the  goods  were  to  be  awarded  to  whoever  had  ob- 
tained first  the  legal  title  and  possession,  which  was  decided  to  be  France  A 
Co.,  the  second  and  third  bills  having  been  given  to  thcdr  agents.  Coppell  and 
Goldwin,  and  the  goods  being  in  their  vessd  before  tiie  first  bill  was  trans- 
ferred to  Caldwell.* 

In  this  case,  it  appears  to  have  been  the  second  and  third  parts,  which,  be- 
ing first  transferred,  carried  the  title  against  a  subsequent  transfers  of  the 
iirst  bill. 

In  Mejf^Tstein  v.  Barber, '  A.  was  indorsee  of  a  bill  of  lading,  drawn  In  a  set 
of  three,  makingcotton  deliverable  in  London  on  payment  of  freight.  The  cot- 
ton had  been  lately  landed,  under  an  entry  made  by  A.  at  a  sufferance  wharf 
in  the  port  of  Ijondon,  with  a  stop  thereon  for  freighti  On  the  fourth  of 
March,  A.  obtained  from  M.  an  advance  of  £2,500,  on  the  deposit  of  two 
copies  of  the  bill  of  ladigg,  M.  assuming  the  third  to  be  in  the  hands  of  the 
master.  On  the  sixth  of  March,  the  stop  for  freight  being  then  removed,  A., 
who  had  in  Febr^iary  instructed  B.,  a  broker,  to  take  samples  of  the  cotton 
and  to  ofTer  it  for  sale,  obtained  from  B.  an  advance  of  £2,000,  on  the  de- 
posit of  the  third  copy  of  the  bill  of  lading,  which  A.  had  fraudulently  re- 
tained. On  the  eleventh  of  March,  B.,  being  informed  of  the  prior  advance 
by  M.,  sent  his  copy  of  the  bill  of  lading  to  the  wharf  and  procured  the  cotton 
to  be  transferred  in  his  own  name,  and  afterwards  sold  it  and  received  the 
proceeds.  Held,  that  the  bill  of  lading,  when  deposited  with  M.,  retained  its 
full  force  and  effect;  that  there  was  therefore  a  valid  pledge  of  the  cotton  to 
M..  and  he  could  maintain  an  action  against  B.,  either  for  the  proceeds  of  the 
sole  as  money  received  to  his  use,  or  for  wrongful  conversion  of  the  cotton,  * 

■Caldwell  v.  Ball,  1  Term  B.205.  >Meyeistebi  v.  Barber,  L.  B.  2a  F.88. 

«L.  B.  2C.  P.38. 
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Ajs  intimated  above,  this  case  went  on  appeal  to  the  houseof  lords,  vherein 
the  judgment  below  was  affirmed/ and  the  lord  chancellor,  Lord  HATBsaLVr 
said:  "Now,  if  anything  could  be  supposed  to  be  settled  in  mercantile  law, 
I  apprehend  it  would  be  this,  that  when  goods  are  at  sea,  the  parting  with  the 
bill  of  lading,  be  it  one  bill  out  of  a  set  of  three,  or  be  it  one  bill  atone,  is 
parting  with  the  ownership  of  the  goods."'  And  Loi'd  Wbstbubt  said:  "It 
is  unquestionable  (as  lias  been  said  here  hj  one  of  the  judges)  that  the  hand- 
ing oyer  the  Ull  of  lading  for  any  advance,  under  ordinary  circumstances,  as 
completely  vests  the  property  in  the  pledgee  as  if  the  goods  had  been  put  into 
his  own  warehouse.  There  can  be  no.  doubt,  therefore,  that  the  Qrst  person 
who,  for  value,  gets  the  transfer  of  a  bill  of  lading,  thouffh  it  be  onlp  one  of  a 
*et  of  three  bills,  aeguires  the  property;  and  all  mbaequsnt  dealings  with  the 
other  two  billa  must^  in  law,  be  subordinate  to  that  first  one;  and  for  this 
reason ,  because  the  proper^  lis  in  the  person  who  first  a  transfer  a£  a  bill 
of  lading."" 

The  form  of  the  bill  of  lading  does  not  appear  in  the  Caldtpell  Case,  supra, 
but  in  Meyeratein's  Case  it  is  shown  that  each  part  contained  the  usual  clause, 
"one  [part]  of  which  being  accomplished,  the  others  to  stand  void."  These 
cases  certainly  appear  to  sustain  the  position  of  the  text  writers  quoted  above, 
that  the  transfer  of  any  part  of  a  bill  of  lading  passes  the  property  covered 
thereby.  And  perhaps  a  good  reason  for  giving  to  the  parts  of  a  bill  of  lad- 
ing all  the  force  of  originals,  is  suggested  by  the  supreme  court  of  the  United 
States  in  deciding  that  each  part  of  a  bill  of  exchange  is  an  original.^ 

"On  the  other  hand,  great  inconveniences  might  arise  from  compelling  the 
plaintiff  to  produce  the  other  parts  of  the  set,  or  to  account  for  their  non-pro- 
duction, as  he  might  not  be  able,  satisfactorily,  to'prove  that  they  had  not 
been  negotiated,*or  that  they  had  been  lost.'  In  short,  if  the  plaintiff,  before 
he  could  recover,  were  required  to  produce  or  to  account  for  all  the  parts  of 
the  set,  he  would  be  obliged,  in  every  case  where  the  bills  had  been  trans- 
mitted by  different  conveyances  abroad,  to  arm  himself  with  proofs  of  every 
stage  of  their  route  and  progress,  until  they  should  come  back  again  into  his 
hands,  as  preliminaries  to  his  right  to  recover  upon  their  being  dishonored. 
Such  a  requirement  would  create  most  serious  embarrassments  in  all  commer- 
cial transactions  of  this  sort;  and  instead  of  bills  drawn  in  seta  t>eing  a  pub- 
lic convenience,  they  would  be  greatly  obstructed  in  their  negotiability,  since 
the  rights  and  the  remedies  of  the  holder  might  be  materially  impaired 
thereby."  This  argument  seems  to  me  to  be  just  as  forcible  when  applied  to 
bills  of  lading  drawn  in  sets  as  to  sets  of  bills  of  exchange. 

2.  Is  the  case  decided  by  Judge  Tubner  distinguishable  from  those  above 
given,  so  as  to  take  it  out  of  the  rule  established  by  the  latterV  There  are 
two  kinds  of  bills  of  lading  commonly  issued  by  railway  carriers:  one  kind, 
a  ducument  containing  the  names  of  consignee  and  destination,  describing 
the  goods,  and  formulating  the  contract  of  carriage  and  delivery,  together 
with  the  conditions  made  a  part  of  it.  This  is  the  ordinary  'inland"  or  "do- 
mestic" bill  of  lading,  and  is  given  in  all  ordinary  shipments  where  a  bill  of 


'  Barber  v.  Meveratein,  Ij.  R.  4  Eng.  & 
It.  Api>.  (II.  L.)  325. 

3  Barber  v.  Meveretein,  L.  R.  4  Eug.  & 
Ir.Avr  {H.L.)33<i.  See,  also,  Skillhig  v. 
Bollnian,  6  Mo,  A^p-  76;  Micliifian  Cent. 
E.  Co.  v.  Phillips,  60  111.191;  Railroad  Oo. 
V.  Wagner,  65  111.  198;  Vaiidover  v.  Wil- 
mot,  10  Ben.  223;  Zachriiison  v.  Ahnian, 
2  Saiidf.  GS;  Gurney  v.  Prtirpnd,  3  El.  & 
3J1.  C,22. 

•Downes  v.  Clmrch,  13  Pet.  a)5;  and 
see  Bank  of  Plttsbiirgh  v.  Keal,  22  llo\r. 
Hi,  As  to  the  bank  uj)on  which  they  are 


drawn,  each  part  of  a  bill  of  exchanM  is 
an  original.  The  "second"  or  "thiM" 
will  be  paid  without  qii^tiun  upon  pres- 
entation; tlieonly  inquiry  by  the  bank  be- 
inc  of  its  own  book-keepers  as  to  whctJier 
it  has  paid  any  other  part  besides  that  pre- 
sented. This  is  not  saying,  however,  that 
a  person  or  ban  k,  asked  to  discount  seo 
Olid  "  or  "  third  "  bill  drawn  upon  another 
person  or  bunk,  may  safely  di'scoant  the 
paper  without  inqniry  aa  to  its  counter- 
parts. 
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lading  ts  required.  The  other  kind  of  bill  is  known  as  the  "export'*  bll'; 
a  ^milar  document  in  substHUco,  but  of  Bomewliat  greater  formality  and 
minutenees  of  provision.  These  "export"  bills  are  given  in  cases  of  foreign 
"through"  shipments,  and  they  contain  a  ctanse  oommon  to  the  genuine 
maritime  bill  of  lading,  but  omitted  in  the  "inland"  railway  bill  just  men- 
tioned, namely:  "In  witness  whereof,  the  agent  signing  for  the  s^d  transpor- 
tation and  steara-ship  oompanies  hath  affirmed  to  [number  of  bills  in- 
serted here]  — ■  bill —  of  lading,  of  this  tenor  and  date,  one  of  which  being 

accomplished,  the  others  to  stand  void." 

This  is  the  provision  upon  which  rests  the  whole  theory  that  each  part  o* 
audi  a  bill  of  lading  is  an  original.  The  bill  of  lading  contained  such  a  clause 
as  this  in  MeyersteMa  Ceue^  above,  and  from  the  fact  that  the  bills  in  The 
Caldio^l  Caae,  ncpra,  were  maritinie  bills,  it  may  be  fairly  presumed  tlmt 
they  contained  a  similar  clause,  although  this  does  not  appear  in  the  report 
<^  the  case.  Kow  the  word  "duplicate,"  written  on  the  ordinary  "inland** 
lallway  bill  of  Jading,  can  hardly  be  fairly  held  to  so  plainly  import  original- 
ity like  the  l»oad,  explicit  clause  In  the  maritime  or  *'export"  railway  bill.  I 
know  that  some  dedaimis  and  dicta  impute  the  force  of  an  original  to  a  du- 
plicate. Thus  Biurrill  says  at  duplicate:  ''That  which  Is  doubled  or  twica 
made;  an  original  iDsb-ument  repeated.  A  document  which  is  the  same  as 
another  in  all  essential  particulars.  Tindal.  C.  J.,  7  Man.  &  G.  93;  Maule, 
J.,  Id.  94.  Sometimes  defined  to  be  the  copy  of  a  tiling ;  but,  tfaoiigli  generally 
a  cwy,  a  duplicate  differs  from  a  mere  copy  in  having  all  the  validity  of  an 
original. So  Abbott  defines  a  duplicate  as  **a  transalpt  of  a  writing  eqniv- 
alent  to  the  origtnaL"' 

But  a  well-estahlished  popular  meaning  of  duplicate  .is*  *'that  which  ex- 
actly leaem  hies  or  corresponds  to  something  else;  hence  a  coi^,  a  transcript, 
a  counterpart;"  '  and  it  Is  in  the  sense  of  "copy"  that  It  is,  in  my  opinion,  to 
be  taken  when  written  across  an  inhind  bill  of  lading.  Whether  it  implies 
"originality"  or  merely  a  "copy."  there  are  decisions  which  sanction  Judge 
TuRNXB'8  view  that  prudence  requires  one  buying  or  making  advances  on  a 
"duplicate"  bill  to  produce  or  account  for  the  "ortginaL"  Thus,  upon  appli- 
cation for  probate  of  a  "duplicate"  will,  both  copies  must,  in  England,  be  de- 
posited with  the  registry  of  the  court  of  probate.* 

A  case  bearing  upon  the  point  is  Glyn,  Mills,  Curtie  A  Co,  t.  East  A  West 
India  Dock  Co.*  Goods  having  been  shipped  for  London,  consigned  to 
C.  &  Co..  the  ship-master  signed  a  set  of  three  bills  of  lading,  marlced. 
"First,"  "Second,"  and  "Third,"  respectively,  making  the gooils deliverable 
"to  C.  &  (^0.,  or  their  assigns;  freight  payable  in  London;  the  one  of  the 
bills  being  accomplished,  the  remainder  to  stand  void."  During  the  voyage, 
C.  &  Co.  Indorsed  the  bill  of  lading  marked  "First,"  to  the  plaintiffs  for  a 
valuable  consideration.  Upon  the  arival  of  the  ship  in  London,  G.  &  Co. 
entered  the  goods  as  consigned  to  them,  and  they  were  landed  and  placed  in 
the  custody  of  the  defendants  in  their  wareliouses;  the  master  lodging  with 
the  defendants  notice,  under  the  merchants  shipping  Jict,  1862,  to  detain  the 
cargo  until  the  freight  should  be  paid.  C.  &Co.  then  produced  to,  and  lotiged 
with,  the  defendants  the  second  piurt  of  the  set  of  bills  of  lading.  The  defend- 
ants accordingly  entered  C  &  Co.  in  their  books  as  enterers,  importers,  and 
proprietors  of  the  goods,  and  the  stop  for  the  freight  being  afterwards  re- 
moved, they  delivered  the  goods  to  various  pei-sons,  upon  delivery  orders, 


"Burrilt,  Law  Diet.  "  Duplicate." 

'Abb.  Lav  Diet.  "Duiilioato;"  citing 
Benton  V.  Martin,  40  N.  Y.  345.  Bee,  also, 
Bonv.  Law  Diet.  "Duplicate;"  ritiug  On- 
ions V.  Tyrer,  1  F.  Wnia.  346;  PeniberUtn 
V.  Ffcmberton,  13  Ves.  310;  Roberto  v. 

V.2^F,no.6— 18 


Koiind,  3  Ha^g.  Kcc.  548. '  Bcc  Lewis  y. 
Koberta,  103  E.  0.  L.  29, 

MVebst.  Diet.  "Duplicate,"  (4to  Etl.^ 
420. 

*  RapBlj a  A  L.  I-aw  Diet.  "  DuplicaK- ; 
Bawson,  Pocket  Law  Lex. 
«5  Q.  B.  Div.  120. 
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signed  by  C.  &  Co.  Held,  by  Field,  J.,  that  the  defendants  wen  llidile  in  an 
action  by  the  plaintllb  for  the  valiw  of  the  goods;  for,  without  deciding 
whether  the  master  could  have  been  extmerated  by  a  delivery  of  the  goods  to 
the  person  first  presenting  a  bill  of  lading,  tlie  defendants  were  not*  by  re- 
ceiving the  goods,  subject  t&  tlie  stop  for  freight,  placed  In  the  same  position 
as  the  master  and  entitled  to  his  rights;  and  furUier,  that  in  delivering  the 
goods  upon  the  order  of  G.  &  Co.  they  had  acted  In  a  character  tieymid  that 
of  mere  warehousemen,  and  were  guilty  of  conversion. 

In  deciding  this  case.  Judge  Field  said:  "If  it  is  said  to  be  a  hardship  tm 
the  defendants  that  they  should  be  liable  for  delivery  upon  the  production  of 
thesecond  part  of  ttie  bill  of  lading,  without  any  knowledgeof  aprevious  in- 
dorsement, it  may  be  observed  that  th^  had  the  remedy  in  their  own  hands, 
as  the  part  so  produced  was  conspiouoiuly  marked  *  Second,'  and  they  had  only 
to  require  the' production  of  the- 'First*  part,  which,  as  is  well  known,  is 
usually  sent  to  the  consignee,  and,  in  case  of  the  non-production  of  it,  to  take 
an  indemnity  before  deliveiy." 

"Indeed,  that  is  the  course  pursued  by  the  dtfendants  in  their  East  India 
trade,  in  which  the  original  bills  of  lading  only  are  accepted,  and  in  case  ot 
loss,  the  defendants  require  aatisfactory  proof  of  title  and  an  indemnity;  thus 
sliowing  that,  in  that  trade,  at  least,  precautions  are  taken  which, if  t^en  by 
the  defendants  in  ttie  present  case,  would  have  protected  them  against  loss. 
If  tlie  law  were  held  to  be  different  from  the  result  at  which  I  liave  arrived, 
the  consignee  who  bad  sold  or  dealt  with  goods  to  arrive  would  only  have  to 
avail  himself  of  his  almost  necessary  earlier  knowledge  of  the  arrival  of  the 
goods,  to  anticipate,  by  production  of  his  bill  of  lading,  any  produdiion  by  the 
indorsee  of  the  original,  previously  indorsed,  and  thus  most  seriously  affect 
the  transaction  of  any  such  dealings,  which  are  effected  sole^  In  reliance 
upon  the  shipping  documents.  This  appears  to  be  substantially  the  same 
line  of  i-easoning  adopted  by  Judge  Turner. 

On  the  whole,  I  am  constrained  to  believe  that  the  principal  case  is  well 
decided,  because  (1)  if  the  bill  of  lading,  as  may  be  tairlj  presumed  from  the 
fact  that  the  shipment  was  "inland."  was  an  "inland"  form,  it  Is  not  within 
the  rule  applicable  to  maritime  or  "export"  bills,  the  accomplishment  of  any 
part  of  whicti  avoids  all  the  others.  (2)  If  the  transfer  of  a  mere  duplicate 
bill  of  lading  will  pass  the  property,  then  the  way  is  opened  for  the  negotia- 
tion of  every  "duplicate"  issued,  and  the  perpetration  of  gross  frauds  thereby. 
(3)  To  require  a  seller  or  pledgeor  of  goods  in  inland  transit  to  produce  the 
"original"  bill  of  lading  or  to  account  therefor,  and  show  by  other  means  a 
good  title  in  himself  to  the  goods,  is  not  an  onerous  requirement^  but  one 
easily  and  quickly  met.  Ordinarily,  the  seller  or  pledgeor  can  quickly  procure 
the  original  bill  of  ladins;  if  he  cannot,  apd  has  yet  a  good  title,  he  can  give 
a  bond  of  indemnity.  (4)  The  common  practice  of  bankers  and  merchants 
requires  tlie  production  of  the  "original,"  with  which  prudent  custom  Judge 
TuRNBB's  decision  is  In  wholesome  accord.  Adelbebt  Hawilton. 

1  Per  FiBU),  J.,  in  Olyn,  MHis,  a  A  Oo.  r-  Bast  India  Dodc  Oo.  S  Q.  B.  IHt.  19S. 
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Celluloid  Masuf'g  Go.  and  others  v,  Chbouthun  Gollab  &  GurF 

Co.  and  others. 

{CHreuit  Oaurt,  S.  D.  Nm  York.   Jul/  6, 188fi.) 
J^ATBBTfl  Fon  Inventions— Effect  or  Drcibion  vfok  Interpskekce— Infmhoe- 

MENT — PltELIMINAKT  iNJtTNCTlOH — ANTICIPATION. 

A  decision  upon  an  interference  ia  not  coaclasire  in  suits  upon  the  patent 
granted  in  pursuance  of  it.  But  it  is  a  suflicleut  adjudicatioa  upon  the  patuut- 
ability  of  thu  invention,  and  the  right  of  the  successful  party  to  a  patent  for 
it,  to  lay  the  foundation  for  a  preliminaiT  injunction  against  the  losing  parties 
and  privies  to  prevent  infringement  uf  the  patent ;  and  neither  alleged  antici- 
pation of  the  inveotion  by  others,  kuown  to  them  while  they  were  seelting  to 
obtain  a  patent  for  it  themselves,  nor  their  own  alleged  inTenlioti,  will  avail 
them  to  prevent  the  injunction,  without  b^ng  made  clearly  to  appoar. 

In  Equity. 

C.  Wyllys  Belts  and  Frederic  II.  BetU,  for  orators. 
John  P  Adams,  for  defendants. 

WoEELEBf  J.  The  patent  in  question  in  this  case,  No.  288, 955. 
dated  November  20, 1883,  for  a  collar  or  caff  of  celluloid,  was  granted 
to  Albert  ^.  Sanborn,  assignor,  after  an  interference  bad  been  de- 
clared between  him  and  Charles  A.  Kanouse,  an  applicant  for  a  pat- 
ent for  the  same  invention  for  tbe  benefit  and  at  ^he  expense  of  the 
defendants,  bad  been  decided  in  favor  of  Sanboro.  The  defendants 
had  an  opportunity  to  be  and  were  heard  upon  the  questions  in- 
volved in  the  interference  case,  and  were  privies  to  the  judgment  upon 
it,  and  are  bound  by*the  judgment  to  the  same  extent  as  parties  to  tbe 
record.  The  decision  upon  an  interference  is  not  conclusive  in  suits 
upon  the  patent  granted  in  pursuance  of  it.  Bev.  St.  §  4914.  But 
it  is  a  sufficient  ^judication  upon  the  patentability  of  the  invention, 
and  the  right  of  the  successful  party  to  a  patent  for  it,  to  lay  the 
foundation  for  a  preliminary  injunction  against  the  losing  parties  and 
privies  to  prevent  infringement  of  the  patent;  and  neither  alleged  an- 
ticipation  of  the  invention  by  others  known  to  them  while  they  were 
seeking  to  obtain  a  patent  for  it  themselves,  nor  their  own  alleged 
prior  invention,  will  avail  them  to  prevent  the  injunction,  without  be- 
ing made  clearly  to  appear.  Smith  v.  Halkyard,  16  Fsa  Bbp.  414; 
Pecftv.Lindjfl.y,  180.G.  63;  2 Fed. Bbp. 688 ;  Hollidayy.  Pickhardt, 
12  Fed.  Bep.  147.  The  defendant  corporation  was  not  formed  so  early 
as  the  time  of  the  anticipations  relied  upon,  and  is  said,  therefore,  not 
to  have  been  within  the  reach  of  knowledge  of  them.  Bat  such  cor- 
porations have  the  knowledge  of  their  officers  and  agents,  and  no  other ; 
and  the  other  defendant,  and  the  agent  of  this  one,  is  shown  by  his 
own  affidavit  to  have  had  full  knowledge  of  the  paper  collars  with 
edges  turned  down  relied  upon  long  before  and  at  the  time  of  the  in- 
terference. Aub's  patent,  No.  147,588.  is  the  other  principal  thing  set 
np.  That  may  not  have  been  known  to  the  defendants,  or  their  offi- 
cers or  agents.   But  whether  it  was  or  not,  it. does  not  appear  to  be 
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for  the  same  invention  as  this  patent.  This  was  for  a  collar  or  ouff 
made  of  two  layers  of  muslin,  with  the  wearing  edges  folded  to  pre- 
vent unraveling  and  improve  the  appearance,  and  all  cemented  to- 
gether by  a  mixture  of  starch,  spermaceti,  and  indigo;  this  is  for  a 
collar  or  cuff  made  of  a  single  thickness  of  celluloid,  or  other  pyroxyline 
material,  iritli  the  edges  tamed  over  on  to  itself,  and  cemented  down, 
to  form  a  hem.  Neither  are  the  paper  collars,  with  their  edges  turned 
over,  the  same  as  the  collars  of  the  patentj  Their  edges  are  not  ce- 
mented down  to  form  a  hem,  and  the  materiail  ia  not  adapted  to  that 
treatment.  There  is  no  qnestion  but  that  the  patent  ib  infringed,'  if 
valid. 

The  motion  for  a  preliminary  injnnction  is  granted. 


Abnheih  v.  Finsteb  and  others. 
(Gtrcart  Court,  5.  D.  Xfm  Tori.   Julj  1,  ISSi.j 

Patents  for  Intbhtionb— Capb — Retsbubs  Kob.  7,807,  7,808— InvRaraBUHT — 

Injdmction. 

Prelimioary  iojunction  refused  because  of  doubt  as  to  the  validity  o£  the  le- 
issued  patenL 

In  Equity. 

C.  Wyllyt  Beits  and  Frederic  H.  Betti,  for  plaintiff. 
Gilbert  M,  Plympton,  for  defendmt. 

Wheeleb,  J.  Marke  v.  Fox,  18  Blatohf.  502,  S.  C.  6  Fed.  Rep. 
737,  upon  this  same  patent,  reissue  No.  7,807,*  division  A,  and  No. 
7,808,  division  B,  granted  to  Marcus  Marks,  July  24,  1877,  on  sar- 
render  df  original  No.  166,895,  dated  August  3, 1875,  for  an  improve- 
ment in  caps,  would  be  ample  authority  for  granting  this  motion  for 
a  preliminary  injunction,  if  that  decision  was  to  be  followed  now.  It 
would,  of  course,  be  implicitly  followed  but  for  the  decisions  of  the 
supreme  court  upOQ  reissued  patents  made  since.  That  such  a  ease 
might  have  been  decided  differently  in  the  light  of  those  decisions,  is 
recognized  in  Coon  t.  WiUon^  113  U.  8.  268 ;  S.  C.  5.  Sup.  Ct.  Rep. 
537.  This  motion  must  be  passed  upon  in  view  of  these  later  cases. 
The  original  patent  was  for  a  head  covering,  as  a  whole,  consisting 
of  a  crown,  a  forward  band,  and  rearward  neck-protector,  moving  up 
and  down,  at  pleasure.  The  original  application  was  tox  a  patent 
for  the  combination  of  the  neck-protector  with  the  body  of  the  cap, 
without  including  the  forward  band.  The  application  was  rejected 
on  references  to  anticipating  devices,  with  a  suggestion  that  the  for- 
ward band  be  included.  Thereupon  the  claim  was  amended,  accord- 
ing to  the  suggestion,  by  the  solicitor  of  the  applicant,  and  the  patent 
was  issued.    The  alleged  infringement  does  not  have  the  forward 
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band,  wbioh  the  patentee,  under  the  direction  of  the  patent-office, 
made  material  in  the  original  patent,  and  would  not  infringe  that. 
Fau  T.  CartUiman,  109  U.  S.  408;  B.  G.  3  Sap.  Ot.  Rep.  236.  If  it 
infringes  the  r^iBSue,  the  infringement  mjaet  be  of  the  combination 
vithout  the  forward  band,  which  wae  applied  for  and  rejected,  and  the 
rejection  acquiesced  in.  What  was  so  given  up  by  the  applicant  was 
effeotually  disclaimed  and  surrendered  to  the  poblic,  {Mahn  v.  Har- 
wood,  112  U.  S.354;  S.  G.  5  Sup.  Ct.  Bep.  174;)  unless  there  is  some- 
thing to  distinguish  this  case  in  this  respect  from  that.  The  patentee 
appears  to  have  been  ignorant  of  the  rejection  and  change  of  claim 
until  shortly  before  the  reissue.  Had  he  known  of  the  rejection  he 
might,  and  probably  would,  have  pursued  a  different  course  from 
what  the  solicitor  took  for  him.  It  is  argued  that  therein  was  a  suf- 
ficient mistake  to  allow  of  a  restoration  of  the  original  claim  by  a  re- 
issue as  a  correction.  But  there  was  no  mistake  in  the  presentation 
of  the  original  claim.  No  part  was  left  out  or  varied,  by  any  misun- 
derstanding between  the  inventor  and  the  draughtsman  of  his  applioa- 
cation.  He  snoceeded  in  applying  for  exactly  what  he  wanted.  The 
patent-office  acted  npon  his  application  understandingly  and  in  due 
course.  The  mistake,  if  any,  lay  between  him  and  the  solicitor  in 
not  prosecuting  the  application  in  the  direction  of  an  appeal.  This 
does  not  appear  to  be  such  a  mistake  as  would  allow  him  to  resume 
what  the  records  of  the  patent-office  would  show  he  had  for  so  long,  a 
time  left  surrendered.  These  oonnderations  make  the  validity  of  the 
reissue  in  respect  to  this  infringement  too  doubtful  to  warrant  a  pre- 
liminary injunction. 
Motion  denied,  and  provisional  stay  of  proceedings  vacated. 


BioHABDs  V.  Hats. 

(Ctreuit  Offurt^  B.  D.  Pmns^winia.   April  28, 186S.) 

Paten TB  FOR  In vkntions— Squibs  for  Blasting — N"ovei.tt — Pnioii  usb. 

The  prior  use  of  fuses  embodying  the  essential  features  of  the  patents  Nog, 
8,361  and  134,128  beiog  shown,  Md,  that  such  patents  are  void  for  want  of 
noTelty. 

In  Equity. 

Chas.  Uowion  and  E.  G.  Buller,  for  plaintiff. 
Guy  E.  Farguiwr,  F.  T.  Chambers,  and  George  Harding,  contra, 
Feb  Curiau.  This  bill  is  founded  upon  two  patents  issued  to  Sam- 
uel H.  Daddow,  and  to  Esther  H.-  Daddow,  execntriz  of  Samuel  H. 
Daddow,  Nos.  8,861  and  134,128,  respectively.  They  are  both  for 
improvements  in  squibs  for  blasting,  and  it  is  alleged  that  the  first 
claim  of  8,361  and  the  second  claim  of  134,128  have  been  infringed 
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by  the  defendant.  Numerous  witnesses  faave  been  examined  toncMng 
their  prior  knowicuge  and  nse  of  fuses  embodying  the  essential  feat- 
ures of  tbose  described  in  both  patents.  If  this  testimony  is  believed, 
it  is  decisive  against  the  oomplainant.  While  it  vonld  serve  no  nee- 
ful  purpose  to  consider  it  in  detail,  it  is  snffioient  to  say  that  ve  are 
unable  to  discredit  it,  and  hence  the  bill  is  dismisBed,  with  eosts. 


DfipLANQUB  V.  BiPKA  and  others. 

{drcutt  Cota't,  B.  D.  Pennaylvania.   April  28, 1880.) 

Patbntb  Fon  Ihvektiokb— Pu<toiE8  roB  Painting  and  Dkcoratiox— Znfbis«* 

The  evidence  failing;  lo  satisfy  the  court  that  the  Deplanque  Plaque  ll  in- 
fringed  by  the  plitque  of  Kipka,  the  bill  U  dismissed, 

tn  Equity. 

Jerome  Corty,  for  plaintiff. 

J.  Cooke  LongBtreth,  contra. 

Bdtler,  J.  The  parties  may  stand  upon  the  presumptions  arising 
out  of  the  respective  patents  involved.  The  evidence  touching  the  va- 
lidity of  the  plaintiff's  letters  (aside  from  this  presumption)  is  not 
conolusive.  It  seems  probable  thpt  he  got  his  ideas,  and  instmotion 
how  to  carry  them  out,  from  Mr.  Bipka.  This  question  cannot  be 
settled  by  the  witnesses'  recollections  of  dates,  on  which  the  plain- 
tiff relies.  If  Bipka  tells  the  truth,  there  can  be  little  doubt  that  he 
communicated  the  information  on  which  the  plaintiff  proceeded.  If 
the  plaintiff  had  made  the  discovery  at  the  time  Bipka  refers  to,  the 
conversation  could  not,  it  would  seem,  have  occurred.  The  plaintiff 
would  not  have  listened  to  the  suggestions  without  revealing  his  dis- 
covery, especially  would  not  have  replied  as  Mr.  Bipka  swears  he  did. 
This  testimony  must  therefore  be  accepted,  or  discarded  for  want 
of  integrity  in  the  witness.  He  is,  however,  corrobor^ited  in  part  by 
Miss  Brightenbaugh.  But  granting  that  the  plaintiff  did  not  thus  get 
bis  information,  it  is  extremely  doubtful  whether  any  invration  or  dis- 
covery is  involved  in  what  he  did.  The  materials  used,  and  the  com- 
bination employed,  are  old.  Panels  for  decoration  were  made  of  the 
same  materials,  combined  in  the  same  way,  long  before.  The  mould- 
ing of  similar  substances  was  common;  and  in  most  instances  this 
seems  to  have  been  done  as  the  plaintiff  does  it, — that  is,  by  the  use 
of  some  liquid,  or  the  application  of  heat,  to  moisten  the.  substance, 
and  render  it  pliable.  The  only  thing  which  clearly  seems  to  be  new 
is  the  application  of  the  material  to  the  formation  of  a  plaque;  and 
this  was  simply  moulding  it  in  a  particular  form;  which  certainly  is 
not  patentable  of  itself.    Still,  in  the  view  we  entertain  of  the  case. 
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the  validity  of  the  plaintiff's  patent  need  not  be  paesed  npon.  The 
CTidence  does  not  satisfy  as  that  the  respondent's  plaque  is  an  infringe- 
ment. We  are  not  conTineed  that  the  materials  used  are  the  same 
as  those  employed  by  the  plaintiff.  The  testimony  relied  apon  by  the 
plaintiff  is  inconclasivej  and  sfaoold  not,  therefore,  be  held  to  over- 
come the  presumption  arising  from  the  contrary  jb^ment  pronounced 
by  the  patent-o£Bce. 

The  bills  mast  be  dismissed. 


TouKG  V.  Umiok  Ins.  Go. 
{DitMet  Oomiy  S.  D.  nUwi$,  June  1886.) 

1.  Mabute  Inboravcb— InadUBTA  iHrBmar— Tbuvf. 

Wheu  tbe  legal  title  to  a  vessel  U  wboUy  in  a  party  as  trustee,  ha  nu^  Insure 
Tier  for  the  use  of  his  beneflciary. 

2.  Sascr— Right  to  Abandov—Lois  m  JSxoias  or  Halp  AHomiT  IimimBD' 

Btrandbd  Vsa»L— Anoore  Ekpsksb  or  Hepairs  aitd  Com  or  Osima  Vbs- 
BEL  Afloat. 

Wlien  a  vessel  tias  straodcd,  the  insored  may  add  tbe  cost  of  repairs  to  tbe 
cost  of  getting  her  off  the  beach,  and  getting  her  to  a  port  of  safety  and  re- 
pair, for  the  purpose  of  making  such  ao  amount  as  to  equal  or  eu^ed  half  the 
amount  insured. 

3.  Baue— Delay  of  Iitbured  in  Oiviko  Notich  of  Abakdokmieiit. 

When  the  delay  of  the  Insured  in  giving  notice  of  abandonment  has  not  prej- 
udiced tbe  insurer,  sQcb  delay  wilt  not  impair  or  affect  the  rights  of  the  Inauroa. 

4.  Bahs—"  Hue  AND  Labor  "  Clauk  in  Poliot— Ukdervrites  TAEOia  Posbes- 

BioN—CoNBTUUCTioN— Total  Lobs. 

Where  the  underwriter  takes  possession  of  insured  property  under  the  "  sue 
and  labor"  clause  in  a  policy,  for  the  purpose  of  saving,  and,  if  necessaiy,  re- 
pairing the  property,  he  must  make  reparation  and  return  witbin  a  reasonable 
time,  or  lie  mbkes  (ho  property  bis  own,  and  Is  liable  for  a  total  loss. 

In  Admiralty. 

W.  L.  Mttehell  and  G,  D.  Van  Dyke,  for  libelant. 

Schuyler  dt  Kremert  for  respondent. 

Blodoett.  J.  In  this  case,  libelant  seeks  to  hold  respondent  for 
a  oonstrnctive  total  loss  npou  a  policy,  by  which  respondent  in- 
sured to  libelant  a  balf-interest  in  the  schooner  H.  D.  Moore,  her 
tackle,  apparel,  and  furniture,  for  the  sum  of  $3,500,  against  tbe  per- 
ils of  navigation  upon  the  lakes,  rivers,  etc.,  from  tbe  first  day  of 
April,  1883,  to  the  thirtieth  day  of  November  of  that  year;  loss  pay- 
able to  libelant  or  to  his  order.  The  defenses  set  up  aret  (1)  That 
libelant  had  no  insurable  interest  in  the  schooner,  but  that  be  held 
the  legal  title  as  naked  trustee  for  one  James  T.  Young;  (2)  that, 
under  the  facts  in  the  case,  and  the  terms  of  the  contract  of  insnrance, 
tbe  libelant  vas  not  entitled  to  abandon  the  schooner  as  for  a  con- 
structive total  loss;  and  respondent  is  not  liable  on  said  policy  for 
such  loss. 
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There  is  little,  if  any,  conflict  in  the  testimony  as  to  the  material 
facts  of  the  ease.  It  is  undisputed  that,  in  March,  1880,  James  T. 
Young  and  one  James  McMullen  purchased  the  schooner  in  qaestiou 
from  H.  D.  Moore,  each  paying  one-half  the  price;  that  said  James 
T.  Young  directed  that  his  interest  in  the  purchase  should  be  con- 
veyed to  the  libelant,  and  accordingly  a  bill  of  sale  in  due  form  was 
executed  and  delivered  by  Moore  to  libelant,  and  the  said  McMuUen, 
oonve3ring  to  each  of  them  an  undivided  half  of  said  schooner,  with 
her  boats,  tackle,  etc.;  that  the  said  James  T.  Young,  from  the  time 
of  said  purchase  up  to  the  time  of  the  loss  now  in  question,  resided  in 
Chicago,  and  acted  as  the  manager  and  ship's  husband  of  said 
schooner,  and  had  the  benefit  of  the  earnings  of  the  half  interest  stand- 
ing in  the  name  of  libelant;  that,  at  the  time  the  policy  now  in  ques- 
tion was  taken  out,  the  agents  of  respondent  were  fully  informed  of 
the  fact  that  the  beneficial  ownership  was  in  the  said  James  T.  Young, 
and  issued  said  policy  with  the  knowledge  and  understanding  that 
libelant  was  acting  as  trustee  for  said  James  T.  Young,  and  insuring 
his  interest. 

It  also  appears  that  on  November  13,  1883,  and  while  the  policy 
was  in  full  force,  the  schooner  was  stranded  in  a  gale  of  wind  upon 
the  east  shore  of  Lake  Michigan  near  Kilderhouse  Pier;  that  the  cap- 
tain of  schooner  telegraphed  to  the  said  James  T.  Young  the  fact  that 
the  schooner  was  so  stranded,  and  said  Young  promptly  communi- 
cated his  information  to  Messrs.  Keith  &  Carr,  the  agents  of  respond- 
ent in  Chicago,  and  also  informed  them  that  the  services  of  a  tug  and 
steam-pump  would  be  necessary  to  get  her  off.  On  receiving  this 
information  Eeitb  &  Carr  requested  Young  to  telegraph  to  Manistee 
and  ascertain  if  a  tag  could  be  obtained  there,  and  at  what  price. 
Young  sent  a  telegram  to  Manistee  as  requested,  and  received  answer 
that  a  tug  and  steam-pump  could  be  had  for  $185  per  day.  Keith 
&  Carr  then  engaged  the  tug  and  pump,  and  sent  Capt.  Blackbamr 
their  own  wrecking-master,  by  rail  ,  to  meet  the  tug,  and  take  charge 
of  the  work  of  getting  the  schooner  off.  The  schooner  was  got  afloat 
by  the  aid  of  the  tug  and  pump  on  the  twenty-first  of  November,  but, 
while  at  work  upon  the  Moore,  the  wrecking-master  received  instruc- 
tions from  Keith  &  Carr,  respondent's  agents,  to  take  the  schooner 
to  Northport,  about  40  miles  from  the  place  where  she  had'  been 
stranded,  and  then  to  take  the  tug  to  the  assistance  of  another 
schooner,  the  Wattirtown,  that  had  been  stranded  near  Northport. 

The  wrecking-master  followed  these  instructions,  and  towed  the 
Moore  to  Northport,  which  was  not  a  port  where  she  could  be  repaired, 
and  then  went  to  the  relief  of  the  Watertown.  Having  succeeded  in 
getting  the  Watertown  afloat  and  towing  her  also  to  Northport,  Capt. 
Blackburn,  on  the  seventh  of  November,  attempted  to  tow  the  two 
disabled  vessels  to  Chicago  with  the  tug  he  had  used  in  getting  them 
afloat;  but  the  weather  became  so  tempeataous  that  he  was  obliged 
to  return  to  Northport,  where  he  laid  the  Mooire  up  for  the  winter, 
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having  employed  her  capiaih  to  remain  on  board  of  her  as  ship- 
keeper.  The  proof  also  ebows  that  ihe  captain  of  the  Moore  objected 
to  being  taken  to  Northport,  and  insisted  that  he  should  b&  towed  to 
a  port  of  repair,  or  be  allowed  to  sail  to  Chicago,  which  he  testifies 
he  thinks  he  oonld  have  done  with  safety;  bat  Blackbom*  the  wreck- 
ing-master, told  the  captain  that  bis  orders  were  to  take  the  schooner 
to  Northport;  and'  he  did  so  against  the  objections  of  the  captain. 

In  the  latter  part  of  February,  the  libelant  was  informed  that  the 
oharges  for  the  serrioes  of  the  tug  and  steam-pamp  had  not  been  paid, 
and  that  a  libel  of  the  schooner  for  each  serriees  was  threatened,  and 
was  also  informed  that  the  schooner  was  in  danger  of  being  damaged 
by  ponnding  against  the  pier  or  dock  along  which  she  was  moored  in 
Northport  harbor,  and  on  the'  seventh  of  March,  1884,  notice  of  aban- 
donment as  for  a  total  loss  was  dnly  sorred  on  the  proper  agents  of  re- 
spondent, and  in  apt  time  thei-eafter  proofs  of  loss  and  bill  of  sale  to 
respondent  in  daeform  of  all  libelant's  interest  in  said  schooner,  with 
the  consent  and  by  direction  of  said  James  T.  Young,  were  duly  de- 
livered, or  tendered,  to  the  proper  agents  of  respondent,  bat  zespond- 
«nts  refused  to  accept  said  abandonment.  It  also  appears  that,  in 
the  latter  part  M  April,  the  schooner  vu,  by  the  direction  of  the  agents 
of  respondent,  towed  from  Northport  to  the  port  of  Chicago,  where  she 
arrived  on  April  30th.  Soon  after  her  arrival  here,  an  ex  parte  survey 
was  made  at  the  instance  of  the  respondent's  agents  as  to  the  amount 
of  repairs  needed  to  restore  the  schooner  to  the  condition  she  was  in 
before  the  disaster.  And  aft«r  saeh  survey  'the  schooner  was  taken 
to  a  dry-dock  here  by  orders  of  the  agents  of  respondent,  buty  owing 
to  some  misunderstanding  with  the  proprietors  of  the  4ock  as  to  who 
was  to  pay  for  the  needed  repairs,  she  was  run  out  of  the  dock  and 
remained  in  the  river  nntil  about  May  24th,  when  she  was  again,  by 
the  direction  of  respondent's  agents,  token  into  the  dock  and  repaired 
in  substantial  accordance  with  the  survey;  and  on  the  eleventh  of 
June  she  was  tendered  to  the  libelant  as  fully  restored  to  her  condi- 
tion prior  to  the  disaster.  The  libelant  refused  to  receive  her  for  two 
reasons  (I)  Because  he  insisted  upon  his  right  of  abandonment, 
and  to  be  •paid  as  for  a  total  loss;  and  (2)  because  she  was  not  so 
fully  and  completely  repaired  as  to  restore  her  to  the  same  servicea- 
ble condition  she  was  in  before  the  disaster. 

It  further  appears  that  respondent  paid  the  captain  for  his  sertices 
as  ship-keeper  from  the  time  the  schooner  was  laid  up  in  Northport 
until  she  was  put  into  dry-dock,  and  also  paid  the  wages  of  seamen 
employed  to  assist  in  navigating  the  schooner  from  Northport  to  Chi- 
cago. It  also  appears  that  the  expense  incarred  in  getting  the 
schooner  off  the  beach  and  towing  her  to  Northport,  and  from  North- 
port  to  Chicago,  and  the  wages  of  the  ship-keeper  until  she  went  into 
dry-dock  for  repairs,  and  the  wages  of  the  seamen  on  the  trip  from 
Northport  to  Chicago  amounted  to  $2,463.93,  and  that  the  expenses  for 
the  repairs  amounted  to  $2,488.37.   It  is  also  conceded  that  at  the 
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time  of  the  issne  of  the  policy  in  qnestion,  another  policy  was  iasned 
by  the  Insurance  Company  of  the  State  of  FennBylvania  for  the  same 
amount,  on  the  half  interest  of  McMuUen,  co-owner  of  the  schooner 
with  libelant,  and  that  the  whole  value  of  the  sohooner  was  fixed  by 
the  terms  of  each  policy  at  $6,500,  thus  making  the  owners  insurers 
for  $750  each.  And  also  that  the  same  agents,  KeitI?  &  Carr,  repre- 
sented the  insarers  in  both  policies.  The  proof  also  shows  that  at 
the  time  the  schooner  was  tendered  to  the  libelant,  on  June  2d, 
there  were  no  sails  or  running  rigging  upon  her,  and  her  anchor  was 
a  second-hand  one  and  much  lighter  \haa  her  old  anchor,  which  was 
lost  at  the  time  of  the  disaster,  that  her  oenter-board  would  not  work 
in  the  box,  and  that  her  yawl  or  small-boat  had  been  lost  in  the  dis- 
aster and  bad  not  been  replaced.  It  further  appears  that  on  August 
30,  1884,  the  schooner  was  again  tendered  to  libelant  by  respondent, 
but  that  while  another  anchor  of  substantially  the  weight  and  use- 
fulness of  the  one  lost  had  been  placed  on  board  of  her,  she  still  had 
no  running  rigging,  nor  sails,  nor  yawl-boat. 

The  policy  in  question  contains  the  following  clauses,  which  it  be- 
comes material  to  consider  in  the  light  of  the  facts  in  the  proof: 

"It  is  forced  that  the  acts  of  the  insured,  or  insurer,  or  its  agent,  in  recov- 
ering, saving,  and  preserving  property  insured  in  case  of  disaster  shall  not  be 
considered  a  waiver,  or  an  acceptance  of  an  abandonment,  nor  as  afflrming 
ur  denying  any  liability  under  this  policy;  but  said  act  slinll  be  considered  as 
done  for  the  benefit  of  all  concerned,  and  without  prejudice  to  the  right  of 
either  party. 

"Further,  the  insured  shall  not  have  a  right  to  abandon  the  vessel  in  any 
case,  unless  the  amount  which  the  insurer  would  be  liable  to  pay  under  an 
adjustment  as  of  a  partial  loss  shall  exceed  half  the  amount  Insured." 

As  to  the  first  point  made  by  the  defense,  I  understood  at  the  time 
of  the  argument  that  it  was  substantially  .abandoned,  as  the  proof 
showed  without  dispute  that  the  insurers  were  fully  advised,  at  the 
time  this  policy  was  taken  out,  of  the  nature  oJ  the  libelant's  interest, 
and  that  he  intended  by  such  policy  to  insure  the  half  interest  stand- 
ing in  his  name,  for  the  benefit  of  his  brother,  James  T.  Young. 
Whether  said  point  was  abandoned  or  not,  I  am  well  satisfied  that  it 
is  not  well  taken,  as  the  authorities  all  seem  to  concur  in  the  proposi- 
tion that  the  legal  title  being  wholly  in  libelant  ae  trustee,  be  had 
the  right  to  insure  the  property  so  held  by  him  for  the  use  of  his  bene- 
ficiary. As  to  the  second  point  made  by  the  defense,  the  contention 
is  that  the  insured  cannot  add  the  cost  of  repairs  to  the  cost  of  getting 
the  schooner  off  tb«  beach,  and  getting  her  to  r  port  of  safety  and 
repairs,  for  the  purpose  of  making  snob  an  amount  as  to  equal  or  ex- 
ceed half  the  amount  insured. 

Without  going  into  a  discussion  of  the  somewhat  technical  team- 
ing on  the  subject  of  the  right  of  abandonment,  either  at  common  law 
or  under  the  old  forms  of  policy,  or  under  what  is  known  as  the 
**Boston  clause,"  it  is  sufficient  to  say  that  it  seems  to  me  the  only 
question  to  be  considered  for  the  purpose  of  settling  the  right  of  aban- 
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donment  under  the  50  per  cent,  clause  in  this  policy  is  the  amount  of 
damage  which  the  owner  of  the  insured  property  received  by  reason 
of  the  disaster  sustained  by  the  schooner;  and  there  can  be  no  doubt 
from  the  proof  that  the  damages  by  reason  of  the  disaster  in  question 
consisted,  first,  in  the  expense  of  getting  the  schooner  afloat,  and 
getting  her  to  a  poft.of  safety  and  repair,  including  the  care  and  keep- 
ing of  the  schooner  in  the  interval  between  the  time  she  was  got  afloat 
and  the  time  she  reached  a  port  of  repcir,  and  the  cost  of  repairing 
ber,  so  as  to  put  her  in  as  good  a  condition  as  she  was  before  the  dis- 
aster; and  the  proof  abundantly  shows  that,  after  deducting  from  the 
cost  of  the  repairs  one-third  new  for  old,  and  charging  to  the  owner's 
interest  his  portion  of  the  salvage  expenses,  the  amount  of  the  sal- 
vage expenses  and  the  repairs  would  equal  one-half  of  the  amount 
insured. 

It  is  argned  that  the  owner  should  have  exercised  his  right  of  aban- 
donment at  once  when  he  learned  of  the  disaster  to  the  schooner,  and 
that  the  insurers  having,  under  what  is  known  as  the  "sue  and  labor" 
clanse  of  this  policy,  simply  taken  measures  to  get  the  vessel  afloat 
and  get  her  to  a  place  of  safety  and  repair,  these  expenses  are  to  be 
adjusted  as  against  all  interests  by  a  general  average,  and  only  the 
repairs  are  to  be  adjusted  upon  the  basis  of  a  partial  loss,  or  partic- 
ular average;  but  such  course  seems  to  be  neither  called  for  by  the 
spirit  or  letter  of  this  contract  of  insurance.  The 'purpose  and  intent 
of  the  poUcy  was  to  tnake  the  insured  whole  for  any  damage  the 
schooner  might  receive  from  any  of  the  perils  insured  against,  and  if 
such  damage  exceeded  50  per  cent,  of  the  amount  insured,  then  the 
right  of  abandonment  is  given ;  and  there  can  be  no  dispute  but  what 
the  expense  of  getting  the  vessel  off  and  of  the  necessary  repairs, 
after  making  all  deductions  called  for  by  the  policy,  more  than  equals 
50  per  cent,  of  the  amount  insured.  I  think  the  conclnsion  I  have 
arrived  at  is  fully  supported  by  the  opinion  of  Mr.  Justice  Matthews  in 
Wallace  v.  Thamet  d  M.  Ins,  Co,  23  Fed,  Rbp.  66. 

It  is  further  urged  that  the  insured  is  chargeable  with  unreasonable 
delay  in  giving  his  notice  of  abandonment, — the  disaster  to  the 
schooner  having  occurred  in  November,  and  the  notice  of  abandon- 
ment not  having  been  given  nntil  the  seventh  of  March  following; 
but  I  do  not  see,  under  the  peculiar  facts  in  this  case,  how  this  delay 
can  have  worked  any  injury  to  the  insurer,  and  if  it  did  not  it  seems 
to  me  it  should  not  in  any  way  impair  or  affect  the  rights  of  the  in- 
anred  in  the  premises.  If  the  agents  of  respondent  had  taken  the 
schooner  at  once,  ,  upon  getting  her  afloat,  to  a  port  where  she  could 
have  been  repaired,  and  where  a  survey  could  have  been  made  to  de- 
termine the  cost  of  such  repairs,  it  might  have  been  the  duty  of  the 
insured  to  have  exercised  his  right  of  abandonment  at'an  earlier  time 
or  as  soon  as  an  intelligent  survey  could  be  made,  and  the  amount  of 
damage  by  the  disaster  ascertained;  bat,  inasmuch  as  the  schooner 
in  this  case  was  detained  at  Northporfc  by  the  act  of  the  respondent, 
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and  against  the  protest  and  objeotioa  of  her  master,  acting^  as  agent 
for  the  owners,  so  that  the  insured  ^onld  not  intelligently  and  fully 
asoertain  the  extent  of  the  damage,  and  the  probable  coat  of  repairs, 
BO  as  to  determine  the  fall  extent  of  the  damage  by  reason  of  the  dis- 
aster; and  inasmnoh  as,  at  the  time  the  notice  of  abandonment  was 
given,'  there  was  still  ample  time  for  the  respon46nt  to  have  repaired 
the  schooner,  or  sold  her  without  repair  for  the  next  season's  bosi- 
ness, — it  seems  to  me  it  does  not  lie  in  the  insurer's  moath  to  object  to 
the  delay.  It  certainly  was  not  the  fault  of  the  owner  of  this  schooner 
that  she  was  kept  from  a  port  of  repair  and  out  of  the  possession  of 
her  own  owner. 

What  are  called  "salvage"  expenses  and  the  "repair"  expenses, 
when  added  together,  make  more  than  50  per  cent,  of  the  amount  in- 
sured, and  this  fact  seems  to  me  to  give  the  insured  the  right  of  aban- 
donment, unless  he  has  lost  it  by  nnreasonable  delay;  and  as  I  do 
not  see  that  the  delay  under  the  circumstances  was  unreasonable,  it 
appears  to  me  that  the  right  of  abandonment  was  not  lost  or  waived. 
It  also  seems  quite  clear  to  me  that  the  underwriters  have  dealt  with 
this  property  since  the  disaster  in  such  manner  as  to  make  it  their  own. 
From  the  time  the  wrecking  tug  took  hold  of  the  schooner  to  get  her 
off  the  beach  up  to  the  time  she  was  tendered  to  the  libelant  and  his 
co-owner  on  the  eleventh  of  June,  1884,  she  was  continnoi^sly  in  the 
possession  and  control  of  the  insurance  companies;  and  when  she 
was  tendered,  on  the  eleventh  of  June,  she  had  not  been  so  repaired 
jas  to  restore  her  to  the  condition  in  which  she  was  immediately  prior 
to  the  disaster.  The  right  to  repair  and  return  the  insured  property 
after  disaster  implied  of  itself  the  obligation  to  return  her  in  as  good 
condition  as  she  was  in  before  the  sfranding ;  and  yet  the  proof  shows 
that  no  sails  or  running  rigging  were  tendered  with  her,  nor  was  her 
anchor  or  yawl-boat  replaced,  as  they  should  have  been.  After  the 
refusal  of  the  libelant  to  accept  the  schooner,  instead  of  promptly 
completing  the  reparation,  respondent  retained  the  schooner,  with- 
out any  apparent  excuse,  until  more  than  half  the  season  of  naviga- 
tion for  that  year  had  gone  by,  and  then  made  another  tender  while 
she  was  still  in  an  incomplete  condition.  I  think  there  can  be  no 
doubt  0^  the  general  proposition  that  where  underwriters  take  pos- 
session of  insured  property  under  the  "sue  and  labor"  clause  for  the 
purpose  of  saving,  and,  if  necessary,  repairing  the  property,  they  must 
make  reparation  and  return  within  a  reasonable  time,  or  they  make 
the  property  their  own,  and  are  liable  as  for  a  total  loss;  and,  it  seems 
to  me,  the  case  is  therefore  brought  clearly,  by  the  facts,  wthin  the 
operation  of  this  principle,  and.  that  the  insurance  companies  could 
not  keep  this  property  in  their  own  control  for  nine  months  after  the 
disaster  and  then  compel  the  owners  to  take  it  back,  especially  in  an 
ineomplete  condition. 

It  WW  urged  that  the  sails  and  running  rigging  of  this  schooner 
were  stored  in  a  sail  loft,  and  where  the  owner  ooald  reaidily  have 
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obtained  them  without  expense  for  the  purpose  of  putting  them  in 
place;  but  it  was  the  duty  of  the  insurers,  who  had  assumed  the  task 
of  restoring  this  vessel  to  her  original  condition,  to  have  pat  her  in 
complete  sailing  trim  before  they  oould  compel  the  owners  to  accept 
her  from  their  bauds.  They  were  not  obliged  to  seek  the  sails  and 
rigging  where  they  had  been  stowed  and  take  the  expense  or  delay  of 
putting  them  in  place,  but  had  the  right  to  insist  that  this  should  be 
done  by  the  insurers  as  part  of  the  repairs.  I  am  therefore  of  the 
opinion  that  the  libelant  makes  out  by  the  proof  in  this  case  a  clear 
right  of  recovery  as  for  a  constructive  tolal  loss;  and  the  finding  will 
therefore  be  for  the  amount  of  the  policy,  with  interest  after  60  days 
from  the  time  proofs  of  loss  were  served. 


1.  Dahaob  to  Oasqo  —  Pabtiai.  Loss  —  Bubrooatioh  or  iNBUBEse  witqcut 

Abamdonubkt. 

This  Buit  arose  out  of  damage  to  cargo  on  board  the  steamer  Hadji  in.  1880. 
Bee  The  Hadji.  16  Fed.  Rbp.  861;  affirmed  20  Fed.  Rbf.  876.  Libelant  was 
the  assignee  of  insurers,  who,  having  paid  a  partial  loss,  claimed  to  be  sub- 
rogated to  the  rights  of  the  owners.  Respondent  objected  that  there  was  no 
snbroKation  because  no  abandonment ;  and  hence  no  title.  Held,  {following 
The  Frank  O.  Fowler,  8  Fed.  Ref.  360,)  that  the  objectioii  should  be  overruled. 

2.  Sajob— Voj-UKTARy  Fatuent  bi  IsauaBH  —  Right  of  Cabrier  to  Question 

Patxbmt. 

As  it  vu  held  in  tbe  case  of  Tha  Ha^i,  tupra,  that  the  ship  was  unsea- 
worthy,  respondent  contended  that  the  payment  by  the  insurer  was  voluntary, 
and  therefore  that  tile  assignee  was  not  entitled  to  recover  in  this  action. 
Held,  that  a  carrier  who  is  liable  for  loss  or  Injury  Is  not  entitled  to  raise  that 
queation  aa  between  insurer  and  Insured,  after  the  insurer  has  paid  the  loss. 
8.  BiLii  OP  Lading— GoKBTRTTCTioN  OF  Exemption  Clause— '*BHiP-OwHEnswiix 
KOT  BE  Liable  for  More  Than  Invoice  Value." 

Tbe  hill  of  lading  was  for  14  bales,  three  of  which  were  damaged.  It  con- 
tained the  clause  that  "in  case  of  damage,  loss,  or  non-delivery,  the  ship- 
ownera  will  not  he  liable  for  more  than  the  invoice  value  of  the  goods."  Tbe 
invoice  value  of  the  14  bales  was  $2,692.16  ;  the  price  obtained  for  the  whole 
in  the  foreign  market  was  ^2,901.85..  The  invoice  value  of  the  damaged  goods 
alone  was  j§71.05 ;  the  actual  price  received  for  them  was  $184.85,  Respond- 
ent relied  on  the  analogy  of  insurance  policies,  and  the  rule  that  where  such 
policy  contains  the  clause  "  free  from  average,  unless  general,"  under  a  certain 
per  cent.,  the  percentage  of  loss  is  calculated  upon  the  Buhject  Insured  as  h 
whole,  and  tbnt  there  can  he  no  recovery  for  loss  of  a  part  less  than  the  agreed 
percentage  calculated  on  the  whole.  Respondent  contended,  therefore,  that  as 
tbe  shipper  realized  on  the  whole  cargo  more  than  the  invoice  value,  he  could 
not  recover  the  loss  on  the  three  pnckagee.  /Md,  that  the  liability  of  a  common 
carrier  is  not  simply  on  contract,  like  the  liability  of  an  insurance  company,  but 
in  tort  as  well,  and  arises  separately  for  each  Item  of  loss.  That  tbe  above  clause 
in  the  bill  of  lading  should  be  construed  according  to  Its  natural  import  and 
evident  Intention,  not  aa  a  condition  of  any  liability  at  all,  but  as  a  limitation  of 
the  extent  of  the  carrier's  liability,  and  as  applying  distribulively  upon  each 
article  damaged ;  and  that  he  is  to  be  held  liable,  in  the  sense  of  being  account- 
able, for  no  more  than  the  Invoice  value  of  the  goods  damaged.   For  the  aamt 
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reason,  also,  hdd,  that  on  a  partial  injury  the  damage  is  to  be  computed  on  the 
basis  of  the  fnvbice  value  of  the  goods  damaged,  and  their  net  proceeds  being 
credited  against  their  Invoice  price  and  freight,  the  carrier  is  to  he  held  for  the 
diflerence  onlj. 

In  Admiralty. 

Sidney  Chubb,  for  libelant. 

Butler^  StiUmaii  dc  Hubbard  and  Wm.  Mynderse,  for  respondent. 

Brown,  J.  The  claim  of  the  libelant  in  this  case  arlsea-upon  the 
same  facts  stated  in  the  case  of  The  Hadji,  16  Fed.  Bep.  861.  That 
case,  baving  been  affirmed  on  appeal,  (20  Fed.  Rep.  876,)  is  conclu- 
sive in  this  court  as  respects  the  respondent's  liability  for  the  loss. 
The  bill  of  lading  here  is  also  the  same  as  in  the  former  case.  It 
provides  that  "in  case  of  damage,  loss,  or  non-delivery,  the  ship-own- 
ers will  not  be  liable  for  more  than  the  invoice  valne  of  the  goods." 

1 .  The  libelant  claims  under  an  assignment  from  the  insurers,  who 
paid  the  owner  for  the  loss;  and  the  insurers'  title  rests  upon  subro- 
gation only  to  the  rights  of  the  owner.  As  the  loss  was  but  partial, 
there  was  no  abandonment  of  the  goods  to  the  insurers;  and  it  is 
objected  that  the  libelant's  title  is  not  made  ont,  because  there  is  no 
subrogation,  as  it  is  contended,  except  upon  an  abandonment.  This 
point  was  considered  by  my  predecessor,  Choatb,  J.,  in  the  case  of 
The  Frank  O.  Fowler,  8  Fed.  Ebp.  360,  364,  and  overruled. 

2.  A  further  objection  is  made  that,  under  the  ruling  in  the  case  of 
The  HacLji,  the  insurers  were  not  liable  at  all;  because  the  defects  in  the 
ship  that  gave  rise  to  the  injury  were  there  held  to  render  the  ship  nn-^ 
seaworthy  for  her  voyage;  and  that  the  insurers'  payment  of  the  loss' 
was  therefore  a  voluntary  payment,  and  that  their  assignee  is  there- 
fore not  entitled  to  recover  anything  in  this  action.  It  has  been  re- 
peatedly held,  however,  that  a  carrier  who  is  liable  for  the  loM  or 
injury  is  not  entitled  to  raise  that  question  as  between  the  iusQrer  and 
the  insured  after  the  insurers  have  paid  the  loss.  The  Sidney,  23 
Fed.  Rep.  SS,  ^Q,  and  cases  there  cited ;  Sun  Mutual  Inf.  Co.  v.  MiS' 
sitsippi  Valley  Transp.  Co.  17  Fed.  Rep.  919. 

3.  The  principal  question  raised  is  in  regard  to  the  amount,  if  any- 
thing, recoverable  under  the  limiting  clause  of  the  bill  of  lading.  The 
bill  of  lading  recites  the  shipment  of  li  bales  of  goods :  three  were 
delivered  damaged,  and  11  were  delivered  uninjured,  at  the  port  of 
desCination.  The  goods  were  invoiced  at  five  cents  per  yard;  their 
value  at  the  place  of  delivery  was  six  and  one-half  cents  a  yard.  The 
three  damaged  bales  upon  sale  there  netted  $184.85.  Their  invoice 
value  was  $571.05.  Their  value  at  St.  Thomas,  it  sound,  would  have 
been  $742.36.    The  adventure  as  a  whole  stands  as  follows : 

14  Biilea,  invoice  value  -  -  -  _  ;j^2,660  00 
Freiglit   32  16 


Total 

11  Bales  at  6^  cents  per  yard  ■ 
TiM'ee  Damaged  Bales,  net 
Total  - 


82,717  00 
184  85 


$2,901  85 


$2,692  16 
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The  respondents  contend  that  the  stipulation  of  the  bill  of  lading; 
should  bo  construed  as  limiting  their  responsibility  to  the  iovoice 
value  of  the  shipment  as  a  \rholiB ;  and  that  the  carriers  are  not  to  be 
liablei  for  any  loss  or  damage,  provided  the  shipper  ultimately  realizes 
at  the  port  of  destination  the  whole  invoice  value.  Upon  that  theory 
the  respondents  in  this  case  would  not  be  liable  at  all,  because  the 
owner  has  realized  upon  the  whole  shipment  considerably  more  than 
the  invoice  value  of  the  whole,  notwithstanding  the  damage  to  three 
of  the  fourteen  bales.  In  support  of  this  contention,  the  analogy  of 
insaranee  policies  is  adduced,  and  the  construction  adopted  of  the 
memorandum  clause  that  insurance  policies  usually  contain,  warrant- 
ing  the  goods  "free  from  average,  unless  general,"  under  a  certain 
per  cent.  In  such  cases,  it  has  long  been  the  established  law  of  this 
ooantry,  and  it  is  now  the  law  of  England,  althongb  for  some  50 
years,  until  comparatively  recently,  the  opposite  construction  there 
prevailed,  that  the  percentage  of  loss  excepted  in  the  memorandum 
clause  is  to  be  computed  upon  the  subject  insured  as  a  whole,  and 
not  upon  its  separate  parts,  such  as  cases,  packages,  or  hogsheads; 
unless  the  insurance  be  clearly  declared  to  be  made  upon  each  pack- 
age  or  case  separately.  Under  this  rule,  if  a  hundred  boxes  of  oranges 
were  insured  "free  from  average,  unless  general,"  or  "free  from  aver- 
age under  5  per  cent.,"  and  four  of  the  htmdred  boxes  were  wholly 
lost  by  ft  sea  peril,  the  remaining  96  being  uninjured,  no  recovery 
oould  be  had  of  the  insurers  for  the  total  loss  of  the  four  boxes. 
Ouerlain  v.  ColvmJ>ian  Int.  Co,  7  Johns.  527;  Wadtumrth  v.  Pacific 
Ih8,  Co.  4  Wend.  33;  Biaya  v.  Chesnpcahe  In».  Co.  7  Cranch,  415; 
Morean  v.  U.  S.  Ins.  Co.  1  Wheat.  219;  Balli  v.  Janson,  6  El.  &  Bl. 
422;  EntioUU  v.  FMls,  3  Hurl.  &  N.  549;  Newlin  v.  Inmrance  Co. 
20  Pa.  St.  312;  Hernandez  v.  Sun  Mutml  Im.  Co.  6  Blatchf.  317;  2 
Am.  Ins.  865;  2  Phil.  Ins.  505;  Marsh.  Ins.  173. 

The  abov;B  rale  in  insurance  cases  is  founded  upon  the  nature  of 
the  insurance  contract,  which,  unless  the  contrary  appear,  is  an  in- 
surance of  the  cargo  as  a  whole,  and  not  a  separate  insurance  upon 
each  article.  Humphrey  v.  Union  Ins,  Co.  3  Mason,  429,  442.  The 
memorandum  clause  is  a  condition  of  the  contract  that  excludes  par- 
tial loss,  or  a  partial  loss  under  a  certain  percentage,  and  the  compu- 
tation of  the  percentage  therefore  follows  the  nature  of  the  insnranoe 
contract;  that  is,  upon  the  goods  insured  as  an  aggregate.  The  lia- 
bility of  a  common  carrier  for  goods  lost  by  negligence  is  not  a  liability 
upon  contract  only,  but  in  tort  also.  The  liability  arises  separately  for 
each  item  of  loss.  The  limiting  clause  in  this  bill  of  lading  is  not  a 
oondition  of  the  existence  of  any  liability  at  all  on  the  part  of  the  car- 
rier; it  is  a  mere  limitation  of  the  extent  of  his  liability.  It  must  be 
applied,  therefore,  according  to  the  nature  of  the  liability  itaelf ;  that 
is,  distributively,  upon  each  article  lost  or  damaged,  for  which  the  car- 
rier is  accountable.  As  a  limitation,  this  eourt  held  it  valid  in  the 
ease  of  The  Ha^jh  18  Fed.  Bbp.  459;  and  a  similar  decision  upon  the 
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same  olanse  has  been  also  made  by  Jadge  NtxoN  in  the  case  of  The 
Lydian  Monarch,  23  Fed.  Bep.  298.  The  prinoiple  of  these  deois- 
ions,  so  far  as  they  uphold  the  carrier's  right  to  limit  bis  liability 
to  some  certain  valae,  has  been  also  recently  a£Brmed  by  the  su- 
preme eonrt  in  the  ease  of  Hart  t«  Penmylvania  R.'Co,  113  U.  S. 
331;  S.  G.  5  Sup.  Gt.  Bep.  151;  althoagh  the  present  question  did 
not  arise  in  that  case,  because  the  limitation  was  upon  each  item 
separately. 

The  limiting  clause  in  this  case  must  be  oonatrired  as  applying 
distributively  upon  each  article  damaged,  because  that  is  the  most 
natural  meaning  of  the  words,  and  that  best  accords  with  the  pre- 
sumed intention  of  the  parties.  The  clear  intent  was  to  provide  not 
merely  for  the  loss  of  the  whole  shipment,  or  for  damage  to  the  whole 
shipment,  but  for  the  loss  of  any  part,  and  for  damage  to  any  part. 
When  it  is  stipulated  that  in  case  of  damage  or  loss,  the  ship-owner 
"will  not  be  liable  for  more  than  the  invoice  value  of  the  goods,"  the 
goods  referred  to  are  plainly  the  goods  damaged,  and  those  only; 
otherwise  the  clause  woald  not  be  valid.  The  law  makes  the  carrier 
liable  for  the  loss  or  damage  of  any  goods  through  his  own  negligence. 
Any  stipulation  that  would  annul  this  liability  is  void.  If  the  carrier 
should  be  allowed,  in  ascertaining  the  amount  for  which  be  was  liable, 
to  charge  agauist  the  invoice  irice  of  the  whole  the  amount  realized 
in  a  foreign  market  for  the  whole  cargo,  damaged  and  undamaged, 
that  construction  would  be  giving  to  the  carrier  the  full  benefit  of  the 
foreign  market  value,  which  is  expressly  denied  to  the  shipper, — a 
result  not  presumably  within  the  intention  of  the  parties,  and  at  va- 
riance with  one  of  the  reasons  for  upholding  the  clause  in  question, 
namely,  the  fixity  and  certainty  it  affords  for  the  computation  of 
damages. 

If  the  construction  contended  for  by  the  claimants  were  the  proper 
meaning  of  this  limiting  claase,  it  would  be  void  upon  grounds  of  pub- 
lic policy,  as  unreasonable,  and  as  affording  a  direct  encouragement 
to  the  theft  or  non-delivery  of  the  shipper's  goods;  for  on  every  ship- 
ment, whether  there  was  a  loss  or  not,  the  carrier  might,  without  ac- 
countability, appropriate  to  his  own  use  enough  of  the  owner's  goods 
to  reduce  the  aggregate  value  of  what  remained  in  the  foreign  market 
to  the  invoice  v^ue  of  the  whole, — a  result  destructive  of  all  commerce, 
because  enabling  the  carrier  to  appropriate  all  its  profits.  A  totally 
opposite  construction  of  the  clause,  which,  in  my  judgment,  is  equally 
at  variance  with  its  intention,  would  make  it' applicable  only  where 
the  actual  damage  amounted  to  the  invoice  value;  leaving  the  carrier 
to  pay  any  amount  of  damage,  estimated  according  to  the  foreign 
market  value,  which  should  be  less  than  the  invoice  value  of  the  goods 
damaged.  The  words  of  the  clause,  however,  are  not  that  the  owners 
will  not  be  liable  to  pay  more  damage  than  the  invoice  value  of  the 
goods;  but  that  they  will  not  be  linhle  for  more  than  the  invoice 
value  of  the  goods,  i.  e.,  of  the  goods  damaged.    The  true  meaning 
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of  tbe  language,  as  well  as  the  trae  intention,  is,  that  the  oarrier  is 
not  to  be  liable,  in  the  sense  of  being  accountaUe  or  responaible,  for 
more  than  the  invoioe  value  of  the  goods  damaged  or  lost.  Where 
there  is  a  partial  injary,  therefore,  the  damage  is  to  be  computed 
upon  the  basis  of  the  invoice  value  of  the  goods  damaged,  because 
the  invoice  value  is  the  extent  of  the  value  for  which  the  carrier  as- 
sumes responsibility.  Whatever  is  realized  for  the  damaged  goods 
Taust  therefore  be  credited  upon  the  invoice  value,  the  same  as  though 
the  goods  were  abandoned  the  carrier,  and  the  sale  of  the  damaged 
goods  were  made  by  him.  In  that  case  he  would  pay  the  invoice 
value,  and  would  receive  the  proceeds  of  the  damaged  goods. 

It  is  immaterial  by  whom  the  sale  of  the  damaged  goods  is  effected : 
whether  by  the  carrier  or  by  the  owner.  The  carrier's  responsibility 
is  iot  the  whole  invoice  valoe  of  the  goods  damaged,  and  no  more; 
and  the  net  proceeds  of  the  sale  of  the  damaged  goods;  over  all  charges 
and  expenses,  if  received  by  the  owner,  must  therefore  go  in  dimin- 
ution of  the  invoice  price  and  freight,  and  the  carrier  mnst  pay  the 
difference.  Such,  in  effect,  was  the'judgment  of  the  court  in  the  case 
of  Tke  Lydian  Monarch,  $wpra,  in  which  it  was  said,  (page  800:)  "If 
it  should  torn  oat  that  the  libelant  has  received  from  the  sale  of  the 
damaged  goods  the  invoice  price,  after  deducting  the  costs  of  impor- 
tation, sale,  etc.,  the  libel  will  be  dismissed." 

Snoh  seems  to  me  to  be  clearly  tiie  proper  interpretation  of  this 
clause.  Thus  construed,  I  can  perceive  no  reasonable  objections  to 
its  validity.  In  effect,  it  only  applies  to  damaged  goods  carried  to  the  * 
port  of  destination  the  same  rule  that  has  been  long  applied  in  courts 
of  admiralty  to  the  loss  of  goods  at  sea  through  collision ;  namely, 
that  the  value  at  the  port  of  shipment,  and  not  at  the  port  of  desti- 
nation, shall  control.  The  Scotland^  105  U.  S.  34,  25 ;  The  City  of 
New  York,  33  Fbd.  Bbp.  616,  619.  The  resnlt  is  that  the  libelant  is 
entitled  to  $386.20.  the  difference  between  the  invoice  value  of  the 
goods  damaged  and  freight,  and  the  net  proceeds  of  the  sale  of  them, 
together  with  interest  and  costs,  for  which  judgment  may  be  entered! 


De  Woht  V.  TupPER  and  others. 

(piatrict  Court,  8.  D.  Hew  york.  June  11,  1885.) 

Purchase  op  Vebbbl — Liability  fop  Outfit— AcTnoniTT  of  MAi^aiNd  Owner 
— Sdppwes. 

By  the  terms  of  tbo  coDtrnct  under  vhich  the  defendant  T.  was  to  acqaire  a 
one-eighth  interest  in  the  hrig  C,  then  building  by  one  P.,  the  title  would  not 
pass  to  T.  until  the  delivery  oi  the  brig,  completed  according  to  such  cqntract. 
Before  such  delivery,  libelant,  on  the  order  of  P.,  who  was  afterwards  man- 
aging owner,  aod  who  informed  libelant  that  T.  was  a  part  owner,  furniahod 

iRt-nrtnl  by  R.  D.  ft  Edward  O.  Batiedlet,  E*qs^  <tf  tbo  H«w  Ywk  twr. 

v.24F,no.6— 19 

Dgi  , zed  by  Google 


290 


FEDERAL  SfiPORT&B. 


an  oulflt  foT  the  vessel,  which  was  charged  to  the  brig  and  qwneni.'and  wm 
delivered  to  the  sUip  before  the  title  pasaed  to  T.  The  purcbase  was  made 
without  the  knowledge  of  defendant  T.,  who  afterwards  paid  to  P.  the  price  of 
his  one-eighth  shnre.  T.  was  afterwanls  informed  of  tlie  purchase,  hut  not 
that  it  was  made  in  part  on  his  credit.  The  evidence  left  it  doubtful  whetlier 
the  price  agreed  on  between  P.  and  T.  for  thoone-eiglitb  interest  was  intended 
to  cover  the  outfit.  Hald  that,  under  the  circumstancea,  P.  had  no  authority 
to  bind  T.  in  the  purchase  of  theontflt;  that  If  T.  was  liable  for  the'outfltit 
was  Bolely  to  P., and  subject  to  the  itateof  their  private  acconots;  that  formp- 
plies  furnished  sabsequeatly  T.  waa  liable,  and  a  reference  as  to  these  was  or- 
dered. 

In  Admiralty. 

WilcoXf  Adams  d  -l/acWtn,  for  libelants. 

Job.  K.  HiUj  Wing  d  Skondy,  for  respondents. 

Brown,  J.  By  the  contract  under  which  the  defendant  Tapper  was 
to  acquire  a  one-eighth  interest  in  the  brig  Oasiopeia,  which  was  build- 
ing by  Captain  Pettis,  the  title  would  not  pass  to  him,  and  he  wonld 
not  become  a  part  owner,  until  the  delivery  of  the  brig  when  com- 
pleted according  to  the  contract.  Andrews  v.  Durante  11  N.  Y.  35. 
By  necessary  implication,  since  she  was  to  be  complete  in  lier  hull 
and  spars,  this  included  the  launching  of  the  vessel ;  and  she  was  not 
lanncbed  until  September  26,  1874.  In  July  or  August  previous, 
Captain  Pettis  came  to  New  York  and  ordered  through  the  libelants  the 
purchase  of  the  necessary  outfit  for  the  vessel,  including  all  bar  stand- 
ing and  running  rigging,  chains,  cables,  anchors,  etc.  These  were 
furnished  by  the  libelants  and  forwarded  in  August  before  the  launch- 
ing of  the  ship.  Captain  Fettia,  at  the  time,  told  the  libelants  that  the 
defendant  Tupper  was  one  of  the  owners;  and  they  charged  the  price 
of  the  outfit,  amounting  to  some  $6,000,  to  the  brig  and  owners.  The 
purchase,  however,  was  made  by  the  captain  on  his  own  responsibility, 
and  without  the  knowledge  of  Mr.  Tupper  at  the  time,  although  it  was 
communicated  to  him  afterwards;  but  he  was  not  informed  that  the 
outfit  had  been  procured  npon  his  credit.  The  libelants  afterwards 
formshed  various  supplies  to  the  ship  until  the  beginning  of  1878,  al- 
ways dealing  with  Captain  Pettis  alone,  and  the  account  gradually  in- 
creased until  in  1880,  when  the  libel  was  filed,  it  amounted  to  upwards 
of  ¥15,000,  including  $6,000  for  the  outfit  in  1874. 

Although  the  libelants  were  pressing  the  captain  for  funds  during 
these  several  years,  the  account  was  suffered  to  increase,  as  above 
stated,  without  any  communication  to  Mr.  Tupper,  or  any  notice  that 
they  looked  to  him  for  payment  of  the  outfit  until  April,  1878.  The 
captain,  in  the  meantime,  had  been  acting  as  managing  o.wner;  and 
the  Qther  part  owners  becoming  dissatisfied,  a  transfer  of  ber  man- 
agement was  made  in  1877,  and  Captain  Pettis  at  that  time  rendered 
his  accounts,  showing  about  $4,500  surplus  to  the  credit  of  the  ship. 

The  liability  of  Mr.  Tupper  for  the  outfit  must  rest  upon  the  au- 
thority of  Captain  Pettis  to  bind  him  as  his  agent  at  the  time  when 
the  outfit  was  ordered.  In  my  judgment,  no  legal  authority  to 
charge  him  as  principal  at  that  time'existed  in  Captain  Pettis.  The 
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T688el  was  not  tbea  laupohed.  The  contract  by  vhioh  he  was  to  ac- 
quire the  title  was  not,  therefore,  completed;  the  title  of  the  one- 
eighth  had  not  passed  to  Mr.  Tapper;  he  was  not  at  the  time  an 
owner,  and  as  respects  him,  Captain  Pettis  was  not  yet  in  the  posi- 
tion of  a  managing  owner,  autborized  to  bind  another  part  owner  for 
necessary  supplies  or  equipment.  In  addition  to  that,  the  original 
outfit  of  the  vessel  is  a  part  of  her  equipment  in  preparing  her  for 
Bavigation  as  maeh  as  completing  her  hull.  Captain  Pettis  does  not 
claim  any  authority  to  bind  Mr.  Tapper,  other  than  as  ship's  husband 
and  managing  o  .rner,  and  the  evidence  shows  that  be  bad  no  ex- 
press authority.  This  was  not  sufficient  at  the  time  when  the  outfit 
vras  pnrofaased  by  his  order,  and  when  it  was  forwarded  and  deliv- 
ered, by  the  libelants. 

The  dealings  between  the  parties,  moreover,  leave  great  doubt 
whether  the  price  agreed  on  between  Mr.  Tnpper  and  Captain  Pettis 
-was  to  include  tbe  outfit  or  not.  From  the  written  contraot  it  would 
appear  that  the  outfit  was  not  included;  but  that  circumstance  would 
not  make  -Mr.  Topper  liable  to  the  libelants  for  the  outfit  ordered 
by  Captain  Pettis,  without  authority  to  bind  Mr.  Tapper.  It  is  cer- 
tainly remarkable,  if  the  price  of  the  outfit  was  not  included  in  the 
original  understanding,  that  for  some  four  years  afterwards  no  demand 
shonld  ever  have  been  made  upon  Mr.  Tupper  for  his  share  of  this  out- 
fit, in  addition  to  the  price  of  his  interest,  which  be  had  promptly  paid 
to  Captain  Pettis;  nor  any  notice  given  bim  of  hie  liability  therefor 
either  by  Captain  Pettis  or  by  the  libelants.  If,  however,  the  price 
of  his  one*eighth  interest  did  not,  as  between  bim  and  Captain  Pettis, 
include  the  outfit,  his  liability  therefor  was  only  to  Captain  Pettis, 
and  it  was  therefore  subject  to  the  state  of  tbe  account  between 
them;  an  important  consideration,  inasmuch  as  Captain  Pettis  is  in- 
solvent, and  is  apparently  a  large  debtor  to  the  ship. 

Upon  these  grounds  I  must  exclude  the  outfit  from  tbe  libelants* 
claim  upon  Mr.  Tapper.  Tbe  sheathing  of  the  vessel  in  New  York, 
in  November,  1874,  was  a  charge  apparently  within  the  scope  of  the 
power  of  Captain  Pettis  to  incur,  at  tbe  joint  expense  of  the  owners. 
The  other  items  of  supplies  furnished  appear  to  have  been  in  part 
made  within  the  apparent  authority  of  Captain  Pettis,  as  captain  and 
managing  owner.  As  respects  others,  including  all  loans  or  drafts 
of  Captain  Pettis  from  other  ports  upon  tbe  libelants  here,  they  are 
of  doubtful  authority,  and  require  a  detailed  examination.  If  the 
parties  do  not  agree,  the  residue  of  the  account,  excluding  tbe  outfit, 
must  be  sent  to  a  commissioner,  to  take  such  proof  as  the  parties  may 
offer,  in  addition  to  that  already  taken,  both  as  to  the  amount  due, 
and  as  to  the  validity  of  the  vatiooa  items,  as  against  absent  ownera. 
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The  Snap.    (Two  Cases.) 

{DiaMet  Oowtt  B.  D.  V^ginia.  Uay  27,  1885.) 

1.  TowAOK— Nkw  York  Hahbok— Cakal-Boat. 

in  New  York  harbor,  when  the  wind  is  from  the  north-east,  blowing  at  tho 
rate  of  about  22  miles  an  hour,  there  is  no  undue  risk,  and  it  is  not  a  faulton 
the  part  of  a  tug  to  take  in  tow  an  open  canal-boat  loaded  with  soft  coal  down 
to  la  inches  or  two  feet  above  the  water,  and  tow  lier  across  the  North  river 
from  Fifth  Btrcet,  Hoboken,  to  the  New  York  shore,  and  then  along  the  pro- 
tected New  York  shore,  down  around  the  Battery,  to  a  point  off  pier  No.  1, 
East  river. 

a.  Same— Uai.s. 

A  wind  of  that  velocity  is  neither  a  "gale"  nor  a  "8torm."-but  merelv  a 
"hrisk  "  wind,  and,  when  from  the  north-east,  need  not  suspend  navigation 
in  New  York  harbor  during  its  prevalence. 

8.  Same— BiNKiNa  of  Caitai>Boat— Nboliqerob. 

Held,  on  tho  evidence  in  the  case,  that  the  sinking  of  the  cannl-Twat  K.  was 
caused  by  her  own  unseaworthiness,  through  leaks  in  her  bottom, — a  fact  care- 
fully concealed  bv  her  master  from  the  master  of  the  tug, — and  was  not  caused 
by  her  shipping  in  water  over  her  ramhlngs  from  the  rongh  aea  fat  the  river, 
as  alleged  by  libelants. 

Libel  in  rem,  in  Admiralty. 

Sharp  (6  Hughes,  for  libelants. 

White  (6  Garnett,  for  petitioner  and  oo-libelani. 

Whitehurst  d  Hughet,  for  the  Snap. 

HnoHES,  J.  The  first  of  these  Baits  is  a  libel  by  the  owners  of  250 
tons  of  soft  coal  lost  apon  the  oanal-boat  Martha,  while  in  tow  of  the 
tag  Snap.  The  other  is  a  libel  by  the  owner  of  the  Martha^  Michael 
Downs,  for  the  value  of  the  canal-boat,  which  was  sank  in  the  East 
river,  near  the  Battery,  New  York,  on  the  twenty-sixth  day  of  Jnne, 
1884.  The  Martha  had  been  taken  in  tow  by  the  Snap  at  Fifth 
street,  Hoboken,  sometime  after  9  o'clock  on  that moming, had  been 
towed  across  the  North  river  to  a  point  opposite  Desbrosses  street,  and 
had  been  thence  taken  down  along  the  piers  of  North  river  around 
the  Battery,  beyond  East  river  pier  No.  1,  to  the  place  of  sinking. 
The  sinking  occurred  within  an  hour  after  the  departure  from  Hobo- 
ken, probably  about  10 :15  a.  u.  The  Martha  had  been  loaded  with 
coal  aboat  17  days  before  the  twenty-sixth  of  June,  and  had  been 
moored  at  Hoboken  ever  since,  and  had  lain  there,  sometimes  afloat, 
but  much  of  the  time  resting  on  the  mud  at  the  bottom  of  the  river 
or  dock.  She  was  an  old  boat  and  had  been  frequently  repaired. 
Just  before  the  last  load  of  coal  had  been  put  upon  her,  she  had  sprang 
a  leak  by  the  starting  of  one  end  of  a  plank  under  the  port  bow,  which 
was  repaired  by  her  owner,  Michael  Downs,  while  she  was  lying  on 
the  mud.  Her  bottom  does  not  seem  to  have  been  examined  during 
the  time  she  was  loaded  with  coal.  She  was  in  charge,  during  these 
17  days,  of  a  man  by  the  name  of  Flaherty,  whom  the  evidence  shows 
to  have  been  a  worthless,  faithless,  false  person.    No  faith  can  be 
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placed  by  the  coart  in  any  statemenU  made  by  him  in  the  testimony 
vhich  are  contradicted  by  any  other  witness. 

The  early  part  of  the  tventy-sizth  June  was  rainy  day.  A  north- 
east wind  was  blowing  at  the  rate,  as  shown  by  the  reports  of  the 
Signal  Service,  of  20  miles  an  hoar  at  7  a.  u.,  inoreasing  to  34  miles 
at  11  A.  II.  The  cautionary  signal  flag  was  not  pat  np  at  the  signal 
station  in  New  York  on  that  day  antill0:80  a.  h.,  which  was  after 
the  Snap  and  the  Martha  bad  crossed  North  river,  and  probably  after 
the  Martha  had  sank  in  East  river.  The  steam-tag  Morris  had  been 
ordered  to  tow  the  Martha  and  another  oanal-boat,  similarly  loaded, 
over  to  Pierrepoint  stores,  Brooklyn,  the  afternoon  before ;  bat  the 
boats  oonld  not  then  be  got  off  the  mad.  The  Morris  waited  till  the 
morning  of  the  36th,  and  tried  again  to  pall  the  boats  off.  She 
failed  vrith  the  Martha,  bat  saoceeded  in  getting  the  other  boat 
adrift,  and  proceeded  with  that  one  to  its  destination.  The  tug  Snap, 
which  shortly  afterwards  came  to  Hoboken,  was  then  ordered  by  S. 
W.  Morris,  agent  of  the  libelant  for  the  cai^o,  to  pall  the  Martha 
off,  and  tow  her  over  to  the  Pierrepoint  stores,  Brooklyn.  This  was 
after  the  tide  had  begun  to  set  in.  The  Snap  pulled  the  Martha 
adrift,  took  her  in  tow,  and  proceeded  with  her  across  North  river. 
The  Martha,  having  been  chartered,  when  her  cargo  was  pat  on,  by 
the  agents  of  the  West  Virginia  Central  &  Fittsbnrgh  Railroad  Com- 
pany, one  of  the  libelants,  was  under  their  orders.  Michael  Downs, 
her  owner,  says  that  the  agent  of  this  company  had  entire  control  of 
her,  he  himself  having  none,  for  the  time.  The  testimony  is  that 
when  afloat  with  her  load  the  sides  of  the  Martha  were  18  inches  to 
two  feet  above  the-  water,  when  taken  in  tow  by  the  Snap ;  and  that 
no  intimation  was  given  to  the  master  of  the  Snap  tfaat  she  was  leak- 
ing at  her  bottom,  but  that,  on  the  contrary,  positive  assurances  to 
the  contrary  were  given  repeatedly  during  the  voyage.  The  Martha 
was  taken  on  the  starboard  side  of  the  tug,  which  was  on  the  lee  side, 
and  the  tag  tbas  formed  a  partial  breakwater  for  the  Martha  from 
a  north-east  wind. 

During  the  15  or  20  minutes'  time  of  crossing  North  river,  the 
wind  was  blowing  probably  at  the  rate  of  22  miles  an  hour.  This 
was  a  "brisk"  wind.  It  was  not  the  "terrible  storm"  which  the  man 
Flaherty  declared  it  to  be.  A  "gale"  blows  at  the  rate  of  40  to  60 
miles  an  hour;  a  "storm"  at  the  rate  of  60  to  80  miles.  There  was 
neither  storm  nor  gale  nor  high  wind  when  these  vessels  crossed 
North  river,  but  only  a  "brisk"  wind.  See  Telegraphic  Cipher,  U. 
S.  Signal  Service,  (6th  Ed.)  33, 39,  for  classification  of  winda.  More- 
over, the  wind  was  from  the  north-east;  from  which  the  North  river 
was  protected  by  Manhattan  island,  and  the  tall  structures  of  the 
compactly  built  city  of  New  York.  It  is  incredible,  therefore,  that 
such  "terrible"  waves,  as  the  man  Flaherty  speaks  of,  were  encoun- 
tered at  all;  or  that  they  rose  two  feet  up  the  sides  of  canal-boat  and 
anrmounted  her  combings;  or  that  they  swept  over  the  decks,  or  made 
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a  pool  of  water  on  the  soft  coal  in  the  Ifartha  three  feet  deep  I  The 
crew  o  the  Snap  all  testify  that  the  passage  across  North  river  was 
not  rough ;  that  no  water  at  all  washed  over  the  combings  of  the  canal- 
boat ;  and  that,  after  crossing  the  rirer,  and  while  going  down  close 
in  front  of  the  piers  on  the  New  Tork  side  of  the  river,  the  vater  was 
smooth. 

It  is  obvions  to  me,  therefore,  that  the  Martha  snnk  from  a  leak  in 
her  bottom,  and  that  she  did  not  sink  from  high  waves  coming  in 
over  her  decks  during  her  passage  across  the  Hudson.  The  proba- 
bilities voald  seem  to  be  that  this  leak  opened  some  time  after  she 
^va8  taken  in  tow,  and  probably  about  the  time  she  reached  the  New 
York  side  of  North  river.  She  had  perceptibly  begun  to  sink  when 
she  passed  pier  13  of  North  river.  The  cargo  was  owned  by,  and  the 
canal-boat  was  under  charter  to,  the  West  Virginia  Central  &  Pitts- 
burgh Bailroad  Company.  Bot^  tug  and  oanal-boat  were  under  the 
orders  of  the  agents  of  this  company.  One  of  these  agents,  S.  W. 
Morris,  who  was  well  acquainted  with  the  dangers  of  the  navigation 
of  North  river  in  bad  weather,  ordered'  the  tug  Snap  that  morning  to 
take  the  Martha  in  tow.  The  responsibility  of  the  trip  was  thereby 
assumed  by.  the  libelant  in  the  first  of  these  suits.  But,  in  point  of 
fact,  no  undue  risk  was  encountered.  The  navigation  of  the  waters 
around  New  Tork  city  is  not  suspended  whenever  a  "brisk"  wind  of 
22  miles  an  hour  sets  in  from  the  north-east.  There  was  nothing  in 
the  weather  to  forbid  the  Snap  to  take  the  Martha  on  that  morning 
across  North  river. 

The  case  is  rather  different  with  a  nortk-weit  wind  sweeping  down 
the  Hudson  at  the  rate  of  35  to  42  miles  an  honr,  as  to  canal-boats  on 
the  open  bay  below.  It  has  been  held  that  it  is  fault  in  a  tug  to  tow 
canal-boats  in  the  open  bay  during  snob  winds.  Bat  the  Hudson  river 
itself  is  land-locked  from  a  north-east  wind,  and  I  am  sure  that  it  would 
require  a  "gale"  or  a  "storm"  from  that  point  of  the  oompasa  to  im- 
peril a  cans^-boat  in  crossing  f  roo^  Hoboken  to  the  foot  of  Desbrosses 
street.  I  gather  from  the  testimony  that  the  Martha  did  not  begin 
appreciably  to  take  in  water  from  her  leak  or  leaks  in  the  bottom  until 
after  she  had  crossed  North  river.  Certainly,  her  own  master,  the 
man  Flaherty,  protested  that  she  had  no  snob  leak  until  after  she  had 
rounded  the  Battery.  He  did  not  seem  to  know  that  she  had  been 
gradually  sinking  until  about  the  time  he  became  alarmed  lest  he 
might  himself  go  down  with  her,  after  passing  pier  1,  East  river.  He 
had  pumped  with  his  tin  pumps  several  times  during  the  trip,  and, 
though  his  vessel  was  gradually  filling  with  water  in  the  bottom,  pro- 
nounced her  dry,  because  bis  pumps  had  sucked.  It  was  not  until  a 
short  time  before  the  sinking,  when  the  master  of  the  Snap  insisted 
that  he  should  try  whether  or  not  there  was  water  in  the  hold  with  a 
rod,  that  he  was  confounded  with  the  demtmstration  that  there  was 
much  water  down  there,  and  that  his  pumps  were  worthless.  No 
warning  had  come  from  him  that  his  beat  was  leaking  from  the  bot- 
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torn,  either  at  Hobokeu  or  dnring  any  part  of  the  trip  np  to  the  time 
of  siokiDg.  I  cannot  see  that  the  Snap  was  in  fault  in  this  matter, 
and  I  wiU  sign  decrees  dismissing  both  of  the  libels,  with  oosts. 


The  Bnona  Island.  ' 

(Di4riet  Obwf.  8.  D.  Sim  York.  Jane  10,  1886.> 

Steamer's  Swrll — Dauaqb  Caubed  Thbkbbt — LiABtLirr. 

Where  the  awell  from  a  passing  gteameroverwhelmedaad  sank  aloaded  canal- 
boat  lytng  at  a  bulk-bead,  and  it  appeared  that  the  canal-boat  vas  lying  in  a 
proper  place,  well  known  to  the  pilot  of  the  steamer,  and  also  tbat  the  steamer 
was  proceeding  at  a  high  rate  of  speed,  hdd^  that  tiie  steamer  was  liable  for 
the  demage. 

In  Admiralty. 

Hyland  d  ZahrUkie,  for  libelant. 

Miller,  Ptckham  dt  Dickson,  for  claimants. 

Bbowk,  J.  On  the  twenty-sixth  of  December,  1888,  the  oanal-boat 
Helen,  loaded  with  coal,  was  lying  along  the  bulk<head  at  the  foot  of 
Sixty-second  street.  East  river,  being  the  outside  boat  of  four  that  lay 
aloi^;-side.  Between  10  and  11  o'clock  in  tbe  forenoon  the  large  pas-  / 
■enger  steamer  Rhode  Island,  coming  down  the  East  river,  caased  a 
large  swell,  which  broke  over  the  canal-boat  and  filled  her  with  water 
80  that  she  sank  in  four  minutes.  This  libel  was  filed  to  recover  the 
dam^es. 

The  principles  of  law  applicable  to  the  conflicting  rights  of  large 
passenger  steamers  and  of  canal-boats  about  the  harbor,  in  all  re-  • 
spects  similar  to  the  Helen,  bave  been  considered  in  repeated  decis- 
ions of  the  circuit  court,  which  are  binding  and  oonclnsive  upon  me. 
The  C.  H.  Nortlmm,  13  Blatchf.  31;  The  Morrisania,  Id.  512;  The 
Daniel  Drew,  Id.  523,  532.  See,  also,  Tlu  Matsachus^tB,  10  Ben. 
177;  The  Drew,  32  Fed.  Bbp.  853. 

In  the  case  of  The  Batavia,  9  Moore,  P.  G.  286,  m  the  privy  coun- 
cil, it  was  said  that  if  the  steamer  "was  going  at  such  a  rate  as  made 
it  dangerous  to  any  craft,  which  she  ought  to  have  seen,  she  had  no 
right  to  go  at  that  rate;  at  all  events,  she  was  bound  to  stop,  if  it  was 
necessary, to  do  so,  in  order  to-  prevent  damage  being  done  by  the 
swell  to  the  craft  that  were  in  the  river.  She  ought  not  to  have  made 
that  swell  in  the  river  if  she  was  aware  that  there  was  any  vessel  that 
might  be  damaged  and  put  in  jeopardy  by  her  doing  so." 

This  canal-boat  was  an  open  boat,  loaded  so  tbat  her  sides  were 
about  two  feet  out  of  water.  She  lay  at  a  place  long  used  for  the 
discharge  of  such  boats,  as  was  well  known  to  the  pilot  of  the  Rhode 

.  >Beported  by  R.  D.  and  Edward  G.  Benedict,  Esqs.,  of  the  New  York  bar. 
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Island.  She  had  been  lying  in  the  same  position  for  three  days 
awaiting  her  discharge.  During  this  interval  many  stefimers  must 
have  passed  back  and  forth,  at  ail  times  of  the  tide,  several  of  them 
of  equal  size  with  the  Rhode  Island;  and  the  Hhode  Island  daring 
this  interval  probably  passed  there  twice  herself;  and  none  of  these 
had  previously  done  any  damage.  On  the  day  in  question  the  Bhode 
Island  was  some  five  or  six  hours  behind  time,  having  been  delayed 
during  the  night  by  fog.  Her  engineer  says  that  her  time  from  Ual- 
lett's  Point  to  her  pier  in  the  North  river,  a  distance  of  9  or  10  miles, 
V9B  made  in  32- minutes,  vhioh  would  be  her  fall  speed  of  18  miles 
per  hour.  The  engineer  and  the  captain  testify,  indeed,  that  her  speed 
was  reduced  from  19  revolutions  per  minute,  her  fall  speed,  to  15  rev- 
elations per  minute,  in  passing  this  part  of  Blaokwell's  island,  where 
the  west  branch  of  the  river  is  only  from  800  to  900  feet  wide.  But 
the  engineer,  at  least,  speaks  from  his  general  habit  only,  and  not 
from  recollection  of  this  occasion.  Two  other  witnesses  upon  the 
shore  testify  that  the  steamer  appeared  at  this  time  to  be  going  at 
imusual  speed. 

Considering  that  no  previous  damage  had  been  done,  the  fair  in- 
fereuee  to  be  drawn  from  all  the  oircamstanoes  and  the  testimony  is 
that  the  Rhode  Island  on  this  occasion  was  going  at  her  fall  speed, 
which  was  an  unusual  and  improper  speed  for  this  locality,  and  that 
this  speed  caused  a  greater  swell  than  common,  and  thereby  produced 
the  accident.  Upon  t^is  ground  the  libelant  is  entitled  to  leoover. 
A  reference  may  be  taken  to  compote  the  amoont,  if  not  agreed  upon. 


The  S.  6.  Huue. 
Thh  Penksylvanu. 
MoLaben  and  others,  Owners,  etc.,  v.  The  Penkstlvania. 

[Circuit  Court,  E.  D.  Penmylmnia.   April  7,  1885.) 

j  OoLi,iBTON — MiD-OcEATi— Mutual  Fault — Steamkk  and  Schooner. 

The  Bteamer  in  this  case  being  guilty  of  negligence  in  running  at  full  speed 
on  a  dark  and  focgy  night,  and  the  schooner  also  being  negligent  in  nothav- 
ing  on  board  and  displaying  a  torch,  held^  that  only  half  damaste  should  be 
allowed,  and  that  the  costs  should  be  apportioned. 

Appeal  in  Admiralty.  See  S.  G.  13  Fed.  Rep.  914,  and  15  Fed. 
Bep.  814. 

J.  Warren  Coulston,  for  libelants. 
M.  P.  Henry,  for  respondent. 

McKennan,  J.  On  the  night  of  July,  23,  1878,  the  schooner  S.  B. 
Hume  was  on  a  voyage  from  New  Brunswick  to  Grlouoester,  England, 
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and  was  sailing  on  a  course  B.  S.  E.,  and  in  an  easiwardly  direc- 
tion. The  night  was  dark,  and  the  atmosphere  thick  and  foggy. 
The  wind  was  south-west  strong,  and  the  speed  of  the  schooner  was 
abont  seven  knots  an  hour.  She  had  all  the  required  lights  prop- 
erly set  and  horning;  a  starboard  watch  was  on  deck,  under  the 
command  of  the  second  officer ;  a  competent  lookout  was  on  duty ;  and 
a  fog-horn  was  blown  at  proper  intervals.  Such  was  the  condition 
of  the  atmosphere  that  vessels  could  not  see  each  other  at  a  greater 
distance  than  (nte-fonrth  of  a  mile.  When  the  schooner  observed  the 
mast-head  light  of  the  steamer  the  vessels  were  in  dose  proximity,  and 
the  helm  of- the  schooner-was  put  bard  a-port.  This  caused  her  to 
luff  up,  and  changed  her  course  more  towards  the  south.  The  course 
of  the  steamer  was  W.  by  K.,  and  its  general  direction  was  west- 
wardly.  She  was  under  "full  speed  bells,"  making  between  nine  and 
ten  miles  an  hour,  when  the  red  light  of  the  schooner  was  first  seen 
about  one  point  on  the  starboard  bow,  and  about  four  lengths  of  the 
ship  distant.  She  then  reversed  at  full  speed,  with  her  helm  hard 
a-port.  But  these  maneuvers  were  ineffective  to  avoid  the  collision, 
the  stem  of  the  steamer  striking  the  schooner  twice  on  her  port  side, 
thereby  causing  her  to  fill  with  water,  and  rendering  the  vessd  and  her 
cargo  a  total,  loss.  The  collision  occurred  about  midnight,  in  mid- 
ocean.  The  schooner  was  not  provided  with  a  torch-light,  and  there- 
fore did  not  display  any  at  any  time  while  the  vessels  were  approach- 
ing each  other. 

The  facts  thus  found  are,  in  my  judgment,  deoisive  of  the  meritfT  of 

this  case,  and  it  is  not,  therefore,  deemed  necessary  to  burden  the 
record  with  others  which  might  be  deduced  from  the  voluminous  evi- 
dence, and  which,  if  not  of  unimportant  pertinency,  are  at  least  in- 
decisive in  their  ^ect.  The  steamer  was  in  default  in  pursuing  her 
voyage  at  a  rate  of  speed  clearly  excessive,  under  the  circumstances. 
The  night  was  dark  and  the  atmosphere  thick  with  fog,  so  that  ap- 
proaching vessels  could  not  see  each  other  until  they  were  in  dan- 
gerous proximity.  Such  was  the  case  here,  as  neither  vessel  saw  the 
other  until  they  were  so  close  as  to  render  a  collision  almost  unavoid- 
able, although  both  of  them  seem  to  have  employed  the  customary 
means  of  giving  warning  of  their  approach.  With  existing  conditions, 
to  move  under  "full  speed  bells"  at  the  rate  of  nine  or  ten  miles  an 
hour  was  manifestly  incautious,  if  not  positively  perilous;  hence  a 
reduction  of  speed  to  a  moderate  rate  was  a  primary  and  imperative 
dnty  on  Che  part  of  the  steamer.  If  this  bad  been  observed,  the  col- 
lision would  not  have  occurred.  The  master  of  the  steamer  himself 
admits  this  in  his  testimony,  for  he  says  that  With  a  speed  of  five  or 
six  miles  an  hour  he  could  have  avoided  the  collision.  But  certainly, 
with  a  reduced  rate  of  speed,  the  vessels  would  have  been  so  far  dis- 
tant from  each  other  that  a  collision  could  not  have  oconrred  when 
and  as  it  did.  And  this  fundamental  fault  of  the  steamer  is  not 
averted  or  mitigated  by  anything  in  the  evidence. 
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Is  liny  contributory  fault  imputable  to  the  schooner?  The  lavim-- 
poratively  required  her  to  ha7e  on  board  a  torob-light,  and  tu  light 
and  display  it  to  an  approaofaing  vessel.  She  had  no  such  to^h,  or, 
if  she  had,  none  was  exhibited,  and  in  this  she  was  confessedly  dere- 
lict. "She  was  therefore  presumptively  gailty  of  oontribntory  negli- 
gence. Nor  is  this  presumption  repelled  by  the  suggestion  that  the 
red  light  of  the  schooner  was  seen  by  the  steamer  before,  or  as  soon 
as,  a  torch-light  could  have  been  seen  by  the  latter.  If  the  torch-light 
had  been  displayed  when  the  mast-head  light  of  the  steamer  was  first 
sighted,  her  officers  would  have  seen  the  glare  of  its  flash  before  the 
red  light  came  into  view,  and  in  time,  probably,  to  determine  the  di- 
rection of  the  schooner,  and  thus  have  aided  the  officers  of  the  steamer 
in  averting  the  collision,  either  by  reversing  the  engine  or  1^  altering 
her  course.  Both  vessels  having  been  thus  culpable,  there  can  be  a 
decree  for  only  half  damages  in  favor  of  the  schooner. 

In  the  district  court  the  costs  were  apportioned,  and  this  is  earnestly 
opposed  here.  With  the  conclusion  reached  by  the  learned  judge 
of  the  district  court  I  am  entirely  satisfied,  and  I  therefore  approve 
and  adopt  the  opinion  delivered  by  him  on  that  question.  The  dis- 
allowance of  one-half  the  damages  sustained  by  the  schooner  is  dne 
to  her  culpable  negligence,  and  is  therefore,  to  that  extent,  practically 
an  adjudication  against  her.  That  she  should  be  subject  to  the  usual 
consequences  uf  an  adverse  judgment,  in  whatever  form  it  may  be 
rendered,  seems  to  me  to  be  consonant  to  both  reason  and  justice.  So 
it  seems  to  have  been  regarded  in  this  district  for  many  years,  and  by 
the  supreme  court  in  The  America,  92  U.  8.  432. 

A  decree  will  therefore  be  entered^  in  favor  of  the  libelant  for 
$7,684.13,  with  interest  from  January  24, 1883;  the  costs  to  be  taxed, 
apportioned,  and  paid  as  decreed  by  the  district  court. 


Thb  Osaoe  v.  BinawAT. 

{Ditlrtet  Ontrt,  S.  D.  Penn»s^iUa.   Vay  18, 1886.) 

TowAOB— NBaLroEKOK — CoNTniBUToitT  Neoligknce— Kdkhiho  AaRODHD. 

On  examination  of  the  evidence,  lield^  tliat  the  defense  of  contributoiy  SQg- 
Itgence  is  not  made  out,  and  that  the  libelant  is  entitled  to  damages.  . 

In  Admiralty. 

Qihbona  A  Henry,  for  libelant. 

H.  R.  Edmunds,  for  respondent. 

Butler,  J.  The  bark  Osage  anchored  near  the  breakwater,  in  the 
Delaware  bay,  and  soon  after  engaged  the  respondent  to  tow  her  to 
Philadelphia.  The  bark's  hawser  was  taken,  and  the  tug  started  cm 
her  course.   A  short  time  after,  the  bark  struck  bottom,  the  hawser 
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parted,  and  she  drifted  upon  the  shoals,  Bustaining  some  injury,  and 
being  subjected  to  considerable  charges  in  getting  off.  Ck>mpen6atioa 
for  this  injury,  and  these  charges,  she  claims  from  the  respondent. 

The  defense  is  that  she  was  anchored  in  a  dangerous  place,  from 
'which  she  could  not  be  removed  without  striking,  and  that  the  hawser 
was  defective.  The  £xst  branch  of  this  proposition  is  not  sustained 
by  the  evidence.  While  the  testimony  of  Capt.Hallenger,  of  the  tug, 
tends  to  support  it,  he  is  not  sustained  by  surrounding  circumstances, 
and  is  flatly  contradicted  by  several  witnesses,  who  Iswear  directly 
and  positively  to  tbe  fact.  It  seems  incredible  that  Gapt.  Hallenger 
should  have  said  nothing  of  the  danger  at  the  time,  if  it  existed.  It 
concerned  him  very  seriously,  as  well  as  the  libelant,  imposing,  as 
it  did,  on  both  the  necessity  for  especial  caution  in  the  work  about 
to  be  commenced..  He  accounts  for  his  silence  by  saying  that  he  de- 
sired to  avoid  the  appearance  of  forcing  his  services  on  the  bark,  or 
exaggerating  their  importance.  This  is  an  admissionihat  he  believed 
the  bark  to  be  ignorant  of  her  danger, — that  she  had  not  touched  bot- 
tom at  the  time;  and  is  furthermore  indicative  of  a  degree  of  mod- 
esty very  nnnsnal  in  the  captains  of  tug-boats.  To  withhold  such  in- 
formation, under  such  oircamstances,  would  be  highly  improper;  and 
it  cannot  be  believed  that  any  captain  would  do  it. 

The  master  of  the  bark  and  his  officers  say  be  entered  the  bay  in 
pursuance  of  the  directions  in  the  chart,  taking  bearings  from  the 
breakwater  light,  and  sounding  as  be  proceeded  and  caine  to  anchor. 
There  is  no  reason,  in  my  judgment,  to  doubt  that  he  anchored  where 
his  testimony  points  out, — a  place  showing  three  and  one-balf  fath- 
oms at  low  water,  marking,  as  the  witnesses  say,  about  five  fathoms 
'  yfhen  he  reached  it,  the  tide  then  being  up.  But  if  it  were  true  that 
the  bark  lay  where  Capt.  Hallenger  alleges,  this  fact  would  afford  no 
excuse.  He  knev  the  locality  familiarly.  If  it  was  not  safe  to  un- 
dertake  her  removal  at  the  time,  he  was  guilty  of  gross  negligence  in 
attempting  it  without  informing  her  masted,  and  thus  allowing  him 
to  judge  of  the  risk  and  the  propriety  of  moving,  or  remaining  where 
he  iras*  He  also  knew  that  in  a  shcurt  time  the  tide  would  be  up,  and 
her  removal,  with  proper  care,  be  entirely  safe.  He  had  but  to  wait 
for  a  brief  period,  and  then  bear  southward  to  find  ample  water.  In- 
stead of  this  he  concealed  the  danger,  started  with  the  water  at  its 
lowest  condition,  and,  according  to  his  own  statement,  ran  a  course 
that  necessarily  must,  as  it  would  seem,  take  him  into  shallower 
water. 

The  other  branch  of  the  respondent's  proposition — that  the  haw- 
ser was  defective — is  no  better  supported.  The  decided  weight  of 
the  testimony  is  against  it.  Bringing  the  hawser  into  court  for  in- 
spection is  not  a  proper  method  of  ascertaining  its  condition;  the 
question  is  one  for  experts.  To  the  extent  suoh  information  is  before 
me,  the  conclusion  is  against  the  respondent.  The  hawser  appears 
to  have  been  nearly  new,  and  amply  sufficient  for  towing  tbe  bark 
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'while  afloat.  If  the  master  of  the  tag  expected  to  tow  her  on  the 
bottom,  (at  times,)  as  may  be  inferred  from  his  testimony,  he  should 
have  BO  informed  her  master,  and  exercised  extraordinary  care  re- 
specting her  fasieuiugB.  It  might  have  been  a  serious  qnestion,  un- 
der the  circumstancea,  whether  one  hawser,  of  ordinary  strength, 
would  be  sufficient.  It  is  xmnecessary  to  enlarge  on  the  subject.  As 
already  indicated,  I  believe  the  bark  was  safely  anchored,  with  ample 
water  for  maneuTering  and  getting  away;  that  the  hawser  was  of 
ordinary  strength,  and  that  the  disaster  occurred  from  the  tug's  fail- 
ure to  keep  sufficiently  southward  in  starting,  hugging  the  shoals  too 
closely,  in  the  desire  to  shorten  his  course ;  but  that,  if  the  master, 
Hallenger,  is  right  respecting  the  bark's  anchorage  an4  situation,  then 
it  resulted  from  his  failure  to  await  the  effect  of  the  tide,  and  to  in- 
form the  bark  of  the  danger  in  moving  at  the  time. 
A  decree  must  be  entered  in  favor  of  the  libdant 


Thb  Bradt. 

(Diiti-iet  Court,  B.  D.  Penjui/tvania.   Hay  12, 186S.) 

CoIjListon — Schooner — Baboe  at  Anchor — Damages. 

Where  &  schooner  runs  into  a  barge  at  anchor  the  Iiurden  Is  on  the  schooner 
to  rebut  the  presumption  of  negligence  on  her  part*  Bchoon«r  hetd  liable. 

In  Admiralty. 

Coulaton  d  Drivert  for  Ubelant. 

H.  B.  Edmundst  for  respondent. 

5dtleb,  J.  The  burden  of  proof  is  on  the  respondent.  Bunning 
into  the  libelant,  lying  at  anchor,  the  respondent  must  repel  a  pre- 
sumption of  negligence,  or  make  good  the  loss.  She  has  sought  ex- 
cuse by  appealing  to  her  situation  at  the  time,  and  her  efforts  to  avoid 
collision.  I  find  nothing  in  these  circa mstances,  however,  tending 
to  relieve  her.  She  knew  that  the  William  and  James  was  aground 
on  the  southern  side  of  the  channel,  or  entrance  to  the  canal,  mate- 
rially in  the  way;  she  knew  also  that  boats  habitually  lay  along  the 
pier  at  the  northern  side  of  the  entrance;  saw  as  she  came  down  the 
river  the  stack  o|  a  tug  there,  and  should  have  seen  the  tall  derrick 
of  a  barge,  and  have  anticipated  the  presence  of  other  similar  vessels 
by  her  side ;  and,  in  the  condition  of  the  tide  and  direction  of  the  wind, 
she  should  not  have  attempted  to  enter  without  oarefal  reconnoissaneet 
and  ascertaining  that  she  could  do  so  with  safety.  It  seems  quite 
plain  thAt  the  collision  resulted  from  the  fact  that  the  mind  of  her 
master  was  so  intent  npon  the  danger  threatened  by  the  situation  of 
the  William  and  James  that  he  failed  to  observe  any  precaution  re- 
specting the  opposite  side.   Thu?,  with  bis  eyes  upon  the  grounded 
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Bchooner,  he  ran  close  to  the  northern  side,  taking  in  his  jib,  and  al- 
lowing l^is  mainsail  to  remain  partially  up,  that  his  vessel  might  read- 
ily swing  ronnd  into  the  entrance.  His  purpose  manifestly  was  to 
keep  as  far  as  possible  from  the  William  and  James. 

His  calbalati6n  and  maneuver  might  have  answered,  but  for  the 
presence  of  the  barges  at  anchor  on  the  other  side.  He  seems,  how- 
ever, to  have  made  little  calculation  for  the  effect  of  tide  and  wind, 
which  swnng  his  stem  too  far  down  and  brought  his  head  aroand  to- 
wards the  northern  pier.  With  bis  mainsail  tip  and  the  tide  ebb, 
this  is  precisely  what  he  should  have  anticipated.  If  the  situation 
was  SQch  that  he  could  not  enter  with  safety,  he  should  not  have  at- 
tempted to  enter.  There  was  nothing  in  the  way  of  anchoring  out- 
side, or  running  by.    He  therefore  was  clearly  in  fault. 

Was  the  libelant  also  in  fault?  If  she  was,  it  was  for  lying  by  the 
pier  where  struck.  She  came  through  the  look  at  12  o'olock  the 
previous  night,  and  was  made  fast  to  the  tug,  by  means  of  the  inter- 
vening boat,  for  the  purpose  of  being  towed  away.  This  was  in  pur- 
suance of  the  nsnal  castoni,  and  was  unobjectionable  at  the  time. 
The  William  and  James  grounded  on  the  opposite  side,  a  short  time 
before  the  collision.  The  most  that  can  be  said  is  that  she  should 
have  moved  as  soon  after  as  was  reasonably  practicable.  Her  situ- 
ation was  such  that  it  would  seem  unreasonable  to  hold  that  she 
should  have  moved  before  the  collision  occurred.  Other  boats  lay  in 
front,  and  there  was  not  room  in  the  rear.  She  was  properly  fas- 
tened at  bow  and  stem,  and  with  her  companions  lay  as  near  the 
wharf  as  practicable.  The  allegation  that  her  stem  was  swung  off 
towards  the  channel  is  not  supported  by  the  proofs.  What  the  re- 
spondent's witnesses  say  respecting  this  is  evidently  mere  guessing, 
-while  the  testimony  upon  the  other  side  is  positive  and  conclusive. 
The  blow  parted  the  stem  line,  atid  then-  the  tide  swung  her  round. 
I  do  not  see,  therefore,  how  she  can  be  held  to  have  been  in  fault. 
It  is  true,  her  master  saw  the  respondent  coming  down  the  river,  and 
did  nothing  to  warn  her  of  the  situation,  but  he  had  no  reason  to 
doabt  that  she  understood  it  as  well  as  himself.  Nothing  further 
need  be  said.   The  respondent  must  answer  for  the  damages. 

A  decree  will  be  entered  accordingly. 
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Thb  Sallt  MoDetitt  v.  Thb  J.  W.  Faxon. 

{DiOriet  Oouri,  E.  D.  PaiMjfitania    hl&y  29,  1885.) 

Towage— Too  and  Babok— Striking  Sunkkk  WEKCK—NKai,iGEHOB— Damages. 
The  tug  in  this  case  was  guilty  of  negligence,  and  should  be  held  liable  for 
the  loss  of  the  barge  being  towed,  caused  by  striking  a  sunken  wreckj  the 
iBtencs  of  whioh  was  known  to  this  tog's  captain. 

In  Admiralty. 
'   Henry  22.  Edmunds^  for  libelant. 
Pugh  d  Flanders,  for  reBpondeot. 

Butler,  J.  Two  questions  only  were  presented  on  the  argument: 
JF^rst.  Did  the  libelant  ptrike  on  the  sunken  **wreok,"  (the  location 
of  which  was  known  to  the  respondent,)  or  upon  some  other  obsta- 
cle whose  existence  was  unknown?  Second,  Was  the  hark  properly 
steered?  After  listening  attentively  to  counsel,  and  reading  the  tee* 
timony  submitted,  I  am  satisfied  both  these  questians  must  be  an- 
swered in  the  libelant's  favor. 

It  seems  to  me  quite  plain  that  the  striking  was  upon  the  "wreck." 
NotwithBtanding  the  conflict  in  testimony,  the  weight  of  the  evidence, 
in  my  judgment,  sustains  this  view.  Hodenbush,  master  of  the  Mc- 
Devitt,  and  Standering,  master  of  the  other  boat  in  tow,  are  clear  and 
positive  respecting  it.  They  knew  nothing  of  the  "wreck"  until  at- 
tention  was  called  to  it  ai  the  time,  but  they  say  it  was  this  they 
both  struck.  Standering  is  entirely  disinterested, — the  only  witness 
not  connected  with  either  party.  The  deck  hand  and  engineer  of  the 
tug  ^support  this  view.  A  oarefal  reading  of  their  testimony,  in  the 
light  of  surrounding  circumstances^  seems  to  make  it  clear  that  both 
vessels  struck  the  same  thing.  That  the  vessel  towed  at  the  tug's 
side  struck  the  wreck  is  not  questioned.  The  allegation  that  the  libel* 
ant  encountered  something  else,  further  over  to  port,  finds  but  feeble 
support  in  the  evidence.  If  such  obstruction  existed  it  could  readily 
have  been  found ;  and  finding  it  might  have  been  important  to  this 
inquiry.  Yet  it  was  not  sought  for.  It  is  said  that  slight  obstnic- 
tions  suddenly  obtrude  themselves  in  this  creek,  and  as  suddenly  dis- 
appear. While  this  is  quite  probable,  it  is  not  probable  that  w 
serious  an  obstacle  as  that  encountered  by  the  libelant,  was  of  this 
temporary  character.  The  respondent,  being  familiar  with  the  exist- 
euce  of  the  sunken  wreck,  should  have  avoided  it. 

That  the  barge  was  not  steered  directly  in  the  wake  of  the  tug, 
may  be  granted.  When  the  rate  of  speed  at  which  the  vessels  were 
moving,  the  state  of  the  water,  and  the  shape  or  form  of  the  channel 
at  or  near  the  point,  are  considered,  it  cannot  well  be  doubted  that  it 
was  impossible  she  should  have  been  kept  directly  astern.  The  speed 
was  about  two  miles  an  hour.  The  tide  was,  I  think,  turning  down- 
ward, and  the  tow  was  rounding,  or  had  just  rounded,  a  bend  in  the 
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creek.  The  master  of  the  tug  eays :  "We  had  just  come  around  a 
turn  a  short  ways  when  the  aooident  happened.  The  tug  was  straight- 
ened ap,  an4  had  been  about  a  minute.**  That  the  libelant  kept  aa 
nearly  behind  the  tug  as  was  reasonably  practioaUe,  is  shown,  I  think, 
not  only  by  her  master's  testimony,  but  also  by  that  of  Gapt.  Slander- 
ing. While  the  respondent's  witnesses  testify  otherwise,  they  seem  to 
be  plainly  contradicted  by  the  oircumstances  of  the  ease.  If  the  libel- 
ant ran  off  td  port,  as  they  say»  she  eooid  not  have  passed  over  the 
obstruction  encountered  by  the  other  boat'.  The  fact  that  she  hit  the 
obstruction  well  to  her  port  side,  while  the  other  boat,  lashed  to  the 
tug,  seems  to  have  passed  directly  over  it,  shows  that  she  must  have 
been  pretty  nearly  astern  of  the  tug, — as  nearly  as  could  have  been 
expected.  Her  muter  was  <m  his  guard  from  the  start,  having  pro- 
vided himself  with  a  new  tiller  espeoially  adapted  to  the  occaaion.  ' 
A  deoree  must  be  entered  in  favor  of  the  libelant. 


Gbawtobd,  Master,  v*  Jksbuf  &  Moobb  Papbr  Go. 

{Diatriei  Court,  B.  D.  Penn$i^9ania.  May  29,  188S.) 

Dbudbraoe— Cbo\vi>bd  WuAitp— DiLiaeNCB  in  UNU)AT>iNa  Vkssbl. 

Where  a  vessel  loaded  vlih  wood  was  delayed  several  days  by  reason  of  tlie 
crowded  coodUlon  of  tlie  wharf,  and  it  appeared  that  due  diligence  waa  lued 
to  unload  lier,  ketd,  tliat  bur  owner  wu  not  entitled  to  demnrrage. 

In  Admiralty. 

Henry  R.  Edmunds,  for  libelant.  \ 
E.  Hunn  Ha  n«on,  for  respondent. 

Bdtiab,  J.  The  respondent  was  bound  to  take  the  cargo  with  rea- 
sonable dHigence.  This  was  the  extent  of  his  obligation.  That  he 
did  take  it  with  such  diligence  seems  clear.  I  am  not  satisfied  that 
he  could  have  done  more  than  he  did,  under  the  circumstances.  Fur- 
thermore, he  appears  to  have  warned  the  libelant,  dn  arrival,  that  he 
would  not  be  responsible  for  the  vessel's  detention;  and  advised  him 
to  go  elsewhere,  if  unwilling  to  remain  with  this  understanding.  The 
weight  of  the  testimony  sustains  this  view. 

The  libel  must  be  dismissed. 
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.  Ttobbt  Oo.  V.  The  GaABX.BB  F.  SiHmoEBON. 

(Diairiei  Gourt,  B.  D.  PenMi^hania.   Maj  29, 1885.) 

Carribb  ov  Goods  by  Watbr— Dakaok  to  Cargo  or  Kaisit— Dblitbbt  op 
Fart  Onlt. 

In  this  case  the  vesael  was  held  Hnlile  for  the  damage  to  the  cargo  and  the 
failure  to  deliver  the  whole  uf  the  kaintt  takea  on  board. 

In  Admiralty. 

Theodore  M.  Etting,  for  libelant. 
Henry  R.  EdmundSy  for  respondent. 

BdtiiBb,  J.  The  cargo,  kainit,  was  Hskea  on  board  in  good  ordar, 
and  put  off  dami^ed,  by  water.  For  this  damage  the  respondent  must 

pay.  It  is  not  shown  to  have  occurred  from./'peril  of  the  sea."  I 
am  convinced,  also,  that  the  quantity  delivered  was  not  the  whole  qaan- 
tity  taken  on  board.  The  weighing  on  delivery  was  not  so  carefal  as 
on  loading,  and  the  preeise  extent  of  shortage  may  be  difficult,  if  not 
impossible,  of  ascertainment.  The  disadvantage  of  this  must  fall  on 
the  libelant,  whose  agents  are  responsible  for  want  of  care.  Bat  that 
some  Allowanoe  should  be  made  on  this  account  seems  clear.  How 
the  shortage^ocourred,  whether  in  pumping  out  the  water,  with-which 
the  kainit  became  mixed,  or  otherwise,  need  not  be  considered.  The 
burden  of  accounting  for  it  is  on  the  respondent,  and  he  has  failed  to 
give  ns  any  information.  The  commissioner  appointed  to  assess  dam- 
ages may  hear  further  testimony  respecting  the  amount  lost;  and  will 
be  careful  to  avoid  charging  the  respondents  exoessivelj,  oonfioing 
hia  allowance  to  the  loss  clearly  shown. 
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Haklbt  and  'others  v,  Flbtohsb  and  others.' 
{Oinuit  Olrar^  S.  D.  touMiatta,  June  4, 1885^ 

Hsuovai.  of  Causes— Sefaratb  Cohtkoverst— Sbrtics  of  Fbocbss. 

Id  a  suit  in  a  stale  court  against  a  commercial  flrm,  which  is  brought  into 
court  ty  service  of  process  upon  one  of  its  members,  wlio  appears  and  defends 
for  it  and  himself  to  a  point  beyond  the  time  allowed  for  the  legal  removal  of 
the  cause  tp  th&  federal  court,  service  at  that  late  day  of  process  upon  anotiier 
member  of  the  firm  would  not  affect  the  removability  of  the  cause,  and  make 
it  a  removable  one,  noless  there  is  in  the  suit  a  controversy  which  is  wholly 
between  citizens  of  different  states,  wliicb  can  be  fnlly  determined  as  between 
them,  and  which  could  not  have  been  tried  before  the  term  at  which  the  re- 
moval  was  applied  for. 

On  Motion  for  Befaearing  on  order  to  remand  to  the  state  court. 

B.  R.  Forman,  for  plaintiffs. 

E.  H.  Farrar  and  E,  B.  KrutUcknitt,  for  defendants. 

Pabdss^  J*  The  petition  of  Hamlet,  Bliss,  and  fUliott,  citizens  of 
Alabama,  against  Fletcher,  Weissenberg  &  Co.,  alleged  to  be  a  com- 
xneroial  firm,  residing  and  doing  business  in  New  Orleans,  and  com- 
posed of  John  F.  Fletcher,  Thomas  O'Connor,  William  Weisseuberg, 
and  George  M.  Fletcher,  was  filed  in  the  civil  district  court  of  the 
parish  of  Orleans,  March  17,  1883.  Service  of  citation  was  made, 
as  appears  by  the  sheriff's  return,  on  the  same  day  on  the  firm,  and 
on  TViliiam  Weisaenberg  through  William  Weissenbffl'g  in  person. 
April  6,  1883,  William  Weissenberg  individually,  and  on  behalf  of 
the  firm,  appeared  and  filed  exceptions  on  his  own  behalf,  and  on 
behalf  of  the  firm,  which  exceptions  went  to  the  merits  of  the  whole 
case.  The  exceptions  were  tried  on  April  13, 1883,  and  sustained  on 
the  seventeenth  of  the  same  month.  An  appeal  was  taken  to  the  su- 
preme conrt  of  the  state,  and  at  the  November  term  of  that  court  the 
judgment  below  was  reversed,  and  the  case  was  remanded  for  further 
proceedings. 

In  the  lower  conrt,  May  23, 1884,  the  said  William  Weissenberg  an- 
swered for  himself  and  tite  firm.  June  4,  1884,  citation  and  the  or- 
iginal  petition  were  served  on  John  F.  Fletcher  individually,  and  as 
a  member  of  the  firm  of  Fletcher,  Weissenberg  &  Go.  June  17th  of 
the  same  year  Fletcher  filed  exceptions  individually  and  on  behalf  of 
the  firm.  These  exceptions,  it  appears,  were  cumulated  with  the  mer- 
its, and  on  November  28,  1884,  Fletcher  filed  his  answer.  The  case 
was  set  down  for  trial  on  December  4,  1884,  but  not  being  ruaohed 
was  ordered  to  be  continued  to  the  next  jury  term.  February  5, 1885, 
AVilliam  Weissenberg  and  John  F.  Fletcher  joined  in  a  petition  for 
the  removal  of  the  case  to  this  court,  on  the  ground  that  they  were 
citizens  of  Tennessee,  and  the  plaintiffs  were  citizens  of  Alabama, 
and  that  the  suit  involves  a  controversy  wholly  between  citizens  of 

a  Reported  by  Joseph  F.  Hornor,  Bsq.,  of  the  New  Orleans  bar. 
v.24F,no.7— 20 
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different  states.    Bond  was  filed,  and  the  case  removed  to  this  court. 

It  is  clear  that  the  case  was  not  removable  at  the  time  service  of 
citation  was  made  on  Fletcher.  This  is  conceded.  If  Fletcher  was  a 
party  before  the  service  by  reason  of  the  commercial  character  of  the 
partnership  of  Fletcher^  Weissenberg  &  Co.,  and  his  memberBfaip 
thereof,  then  service  of  citation  at  a  late  day  in  the  snit  would  not  af- 
fect the  removability  of  the  case. 

If  he  was  not  a  party  until  served  with  citation,  and  at  the  time  of 
such  service  the  suit  was  not  removable,  then  bringing  him  in  would 
not  make  the  case  a  removable  one,  unless  there  is  in  the  suit  a  con- 
troversy which  is  wholly  between  citizens  of  different  states,  which 
can  be  fully  determined  as  between  them,  and  which  could  not  have 
been  tried  before  the  term  at  which  the  removal  was  applied  for. 

No  such  controversy  id  alleged,  and  the  record,  as  recited,  shows  that 
Fletcher's  appearance  brought  no  new  controversy  into  the  cause ;  that 
after  his  appearance  it  was  the  same  as  before;  and  that  such  contro- 
versy not  only  could  have  been  tried  at  a  previous  term,  but  actually 
was  tried.  How  the  case  would  stand,  as  to  right  to  remove,  had 
Fletcher  made  such  defense  that  there  could  be  said  to  be  in  the  suit 
a  controversy  wholly  between  him  and  citizens  of  ft  different  state, 
and  which  could  be  fully  determined  as  between  them,  and  had  re- 
moved the  case  by  himself  on  such  ground,  it  is  not  necessary  to  de- 
termine. As  the  cause  stands  here  now  it  is  clear  that  it  should  be 
remanded,  and  therefore  the  rehearing  on  the  order  heretofore  granted 
remanding  the  cause  is  refused. 


Jaokson  County  Hobsb  B.  Go.  t;.  lHTEBaTi.TB  Bapid  Transit  Bx.  Co.* 
Crev^t  Cowtt  i>.  Xan$a».  Harch  S,  188S.) 

HDMIOIFAL  CottFORATIOITB  —  OrANT  OF  ExCLOBIVB  PitlTILEOK  TO  BTRBBT  BAIIf 
WATB— POWKK  OP  ELlNHAS  ClTY, OECaNBAB  —  EtETATED  RaILKOAD  — ImJOSC- 
TION. 

In  1872  thqcity  of  Eansias,  in  Kansas,  passed  hh  ordinance  granting  to  the 
Kansas  City  &  Wyandotto  Street  Kailway  Company  "the  sole  riglit, for  the 
space  of  21  years,  to  construct,  maintain,  and  operate  tlioir  railway  over  and 
along  all  the  streets  in  siiid  city,"  subject  to  restrictions  as  to  grade  and  condl- 
tloD  of  road.  In  1981  the  company  leased  to  the  Jackson  County  Horse  Bail- 
road  Ounipany  a  part  of  its  road  running  through  a  certain  street,  and  in  18S3 
the  city  passed  another  ordinance  granting  to  the  Interstate  Itapid  Transit 
Railway  Company  the  riglit  to  construct  and  operate  an  elevated  railroad 
tlirough  certain  streets,  including  thu  strtiet  occupied  by  the  Jackson  Oountjc 
Horse  tlailroad  Company,  wliub  filed  a  bill  to  enjoin  the  building  of  the  ele- 
vated road.  Held,  that  so  much  of  the  ordinance  of  1872  as  purported  to  give 
exclusive  privileges  to  the  lessor  or  to  complainant  was  beyond  the  powen  vatsd 

iKsporlad  bj  nobwtion  Howard,  Esq.,  of  tbs  St.  Faal  bar. 
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In  the  city  of  Kansas  and  void,  and  that  complainant  had  no  right  to  challenge 
the  validity  of  tha  ordinance  of  1883,  or  to  restrain  defendant  from  ballding  iti 
road. 

In  Equity. 

John  C.  Tartney  and  B.  F.  Stringfellow,  for  complainant. 

J.  P.  Usher,  W.  C,  Stewart,  and  W.  Freeman,  for  defendant. 

Bbeweb,  J.    In  this  case  I  shall  notice  bat  a  single  question,  and 
that  because  such  question,  vital  to  this  controversy,  iras  recently 
made  by  me  the  subject  of  a  carefnl  examination ;  and  the  opinion . 
then  formed  has  not  been  changed  by  the  able  and  exhaustive  argu- 
ments of  the  learned  counsel  for  complainant. 

In  the  case  of  the  Atchieon  Street  Hy.  Co.  v.  Missouri  Pac.  Ry.  Co., 
decided  by  the  supreme  court  of  Kansas  last  spring,  and  reported  in 
31  Kan.  660,  S.  C.  3  Pac.  Bep.  384.  in  which  case  I  was  charged  with 
the  duty  of  preparing  the  opinion  of  the  court,  the  right  of  a  street 
railway  to  occupy  the  streets  of  the  city  was  challenged.  There,  as 
here,  the  city  had  passed  an  ordinance  giving  to  the  street  railway 
company  the  exclusive  tight  to  occupy  the  streets  with  its  railway  for 
a  term  of  years.  There,  as  here,  the  city  was  given  by  its  charter 
general  sapervision  and  control  of  the  streets,  but  was  not  given,  in 
express  terms,  power  to  authorize  street  railroads.  In  other  words, 
the  power  vested  in  the  city  and  the  extent  to  which  that  power  had 
been  exercised  by  the  city  are  alike.  The  court  did  not  decide  the 
preoise  question  here  presented,  bat  expressly  declined  to  give  any 
opinion  thereon^  holding  that,  under  the  grant  of  general  supervision 
and  control  of  the  streets,  the  city  had  power  to  permit  the  occupation 
of  its  streets  by  a  street  railroad.  But  obviously  there  was  opened 
for  inquiry  the  broad  question  of  the  powers  of  a  city  under  such  a 
general  grant,  and  that  question  was  made,  as  I  have  stated  hereto- 
fore, the  subject  of  fall  and  careful  investigation.  To  guard  against 
any  possible  misapprehension,  let  me  here  state  that  in  what  I  shall 
hereafter  say  I  am  in  no  manner  speaking  for  that  court,  or  express- 
ing the  conclusions  reached  by  my  associates,  but  am  only  giving  my 
own  views  formed  then,  and  strengthened  by  the  at^uments  presented 
now. 

The  precise  question  is,  had  the  city  of  Kansas  the  power  to  grant 
for  a  term  of  years  the  exclusive  right  to  occupy  its  streets  with  street 
railroads?  That  question  must  be  answered  in  the  negative.  Let 
me  in  the  outset  formulate  two  or  three  unquestioned  propositions : 
(1)  The  legislature  has,  as  the  general  representative  of  the  public, 
the  power,  subject  to  specific  constitutional  limitations,  to  grant  spe- 
cial privileges;  (2)  it  may,  with  similar  limitations,  grant  the  like 
power  to  municipal  corporations  as  to  all  matters  of  a  purely  munici- 
pal nature;  but,  (3)  as  the  possession  by  one  individual  of  a  privi- 
lege not  open  to  aoqnisition  by  others  apparently  conflicts  with  that 
equality  of  rights  which  is  the  underlying  principle  of  social  organiza- 
tion and  popular  government,  he  who  claims  sach  ezdnsive  privilege 
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must  show  clear  warrant  of  title,  if  not  also  probable  corresponding 
benefit  to  the  public.  Hence  the  familiar  rule  that  charters,  grants 
of  franchises,  priTileges.  etc.,  are  to  be  oonatrned  in  favor  of  the  gqv- 
emment.  Doubts  as  to  what  is  granted  are  resolved  in  favor  of  the 
grantor,  or, Us  often  epigrammaticaliy  said,  a  doubt  destroys  a  grant. 

Now,  coming  closely  to  the  question,,  the  legislature  has  not  in 
terms  given  to  the  city  the  power  of  granting  an  exclusive  privil^e  of 
occupying  the  streets  with  railroads ;  it  has  not  in  terms  given  to  it 
the  right  to  contract  aw^  its  continuous  control  of  the  streets,  and 
its  future  judgment  of  the  needs  of  the  publio  in  those  streets,  by  a 
surrender  of  their  occupation,  for  railroad  purposes,  to  individuals  for 
a  series  of  years.  Indeed,  it  has  not  in  terms  made  any  specific  g^nt 
in  respect  to  the  occupation  of  streets  by  nulroads,  and  their  opera- 
tion thereon. 

Upon  what,  then,  can  it  be  claimed  that  the  city  has  the  power  to 

give  to  an  individual  the  right  to  occupy  the  streets  with  railroads, 
secure  him  that  right  for  a  term  of  years,  and  also  the  right  of  debar- 
ring, during  sneh  term,  every  other  citizen  from  a  like  nse  of  the 
streets  ?  It  was  held  in  the  Atchison  Gate,  supra,  tiiat  the  city  might 
permit  a  street  railroad,  and  this  because  tiie  legislature  had  granted 
to  it  a  general  control  and  supervision  of  the  streets.  In  this  the 
current  of  opinion  and  authority  was  followed.  Under  such  power 
the  city  may  permit  any  ordinary  use  of  a  street  as  a  street.  A  street 
railroad  comes  within  the  ordinary  scope  of  snch  use.  But  power  to 
permit  one  citizen  to  use  the  streets  in  a  given  way  is  a  very  differ- 
ent thing  from  power  to  give  such  citizen  the  right  to  keep  every  other 
citizen  from  a  like  use  of  the  streets.  The  one  is  a  mere  street  regu- 
lation— a  license;  the  other  rises  into  the  dignity  of  a  contract — a 
franchise.  The  one  may  rest  upon  the  ordinary  powers  of  street  man- 
agement  and  control,  the  other  requires  the  support  of  a  special  grant. 

Doubtless  the  city  may  practically  secure  exclusive  occupation  to 
one  railway  company ;  i.  e.,  by  giving  permission  to  one,  and  with- 
holding permission  from  all  others,  the  occupation  of  that  one  be- 
comes, for  the  time  being,  exclusive.  But  that  is  an  altogether  dif- 
ferent matter.  In  the  one  case  the  esclusiveness  depends  on  the 
continuous  will  of  the  city;  in  the  other  upon  that  of  the  individual 
company.  In  the  one  the  full  and  constant  control  of  the  streets  is 
retained ;  in  the  other  it  is  partially  transferred  to  the  company. 

Again,  exclusiveness  of  occupation  is  not  necessary  to  the  full 
performance  of  a  street  railroad  company  of  all  its  funotions.  The 
running  of  a  street  railroad  on  one  street  is  in  no  manner  inter- 
fered with  by  the  running  of  a  similar  road  on  a  parallel  street. 
Doubtless  the  proHts  of  the  one  will  be  increased  if  the  other  is 
stopped.  Monopoly  implies  increase  of  profits,  fint  the  question  of 
profits  is  very  different  from  that  of  the  unimpeded  facilities  for 
transacting  business.  The  latter  may  be  granted  without  any  ex- 
clusiveness.   And  power  to  grant  all  faoiiitiea  for  transaoting  bnsi- 
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neBS  does  not  imply  power  to  forbid  all  others  from  transuuting  like 
business.  £ven  where  a  charter  Is  granted  by  the  legislature  di- 
rectly, it  grants  no  exclasive  right,  unless  the  ezclnslTeness  is  ex- 
pressly named,    As  said  by  Judge  Dillon,  2  Mun.  Corp.  §  737: 

"Bat  a  legislative  grant  of  autburity  to  construct  a  street  railway  is  not 
exclusive,  unless  so  declared  in  terms,  and  tiierefore  the  legislature  may  at 
win,  and  without  compensation  to  the  first  company,  authorize  a  second  rail- 
way on  the  same  sti-eets  or  line,  unless  it  has  lUsabied  itself  by  making  the 
first  grant  irreparable  and  exclusive." 

And  if  a  direct  grant  from  a  legislatnre  carries  no  implication  of 
exclnsiveness,  why  should  it  be  presumed  that  the  legislature  intended 
to  vest  in  a  city  the  power  to  give  exclusive  privileges,  when  it  has  in  ^ 
terms  granted  no  siioh  power?  Will  the  power  to  create  monopoUes 
be  presumed  unless  it  is  expressly  withheld?  That  would  reverse 
the  settled  rule  of  construction,  which  is  that  nothing  in  the  way  of 
exclnsiveness  or  monopoly  passes,  unless  expresedy  named.  It  will 
not  do  to  say  ihat  the  grant  of  general  supervision  and  control  of  the 
streets  carries  with  it,  by  implication,  the  power  to  give  exclnsive 
privileges;  tox  that  grant  implies  a  vesting  in  the  city  of  eontinaons 
control.  It  is  no  authority  for  surrendering  its  constant  supervision 
and  management  to  any  other  corporation  or  individual.  It  implies 
that  the  city  to-day,  to-morrow,  and  so  long  as  the  grant  remains, 
shall  exercise  its.  constant  judgment  as  to  the  needs  of  the  public  in 
the  streets,  and  not  that  it  may  to-day  surrender  to  an  individual  or 
a  private  corporation  the  right  of  determining  a  score  of  years  hence 
what  the  public  may  then  need.  The  city  may  to-day  determine  that 
one  street  railroad  will  answer  all  the  wants  of  the  public,  and  so 
give  the  privilege  of  occupying  the  streets  to  but  a  single  company. 
Ten  years  hence  its  judgment  may  be  that  two  railroads  are  needed. 
Where  is  the  language  in  the  charter  which  restricts  it  from  carrying 
such  judgment  into  effect  by  giving  a  like  privilege  to  a  second  com- 
pany ?  It  is  doubtless  true,  as  counsel  say,  that  capital  is  timid,  and 
will  not  undertake  such  enterprises  without  abundant  guaranties  and 
undoubted  security.  But  this  suggests  matters  of  policy,  and  pre- 
sents considerations  for  the  legislatnre.  It  does  not  aid  in  determin- 
ing what  powers  have  been  granted,  or  in  the  construction  of  char- 
ters or  ordinances.  When  the  legislature  deems  that  the  public  in- 
terests require  that  cities  should  be  invested  with  power  to  grant  ex- 
clusive privileges,  it  will  say  so  in  unmistakable  terms,  as  it  already 
has  in  some  instances.  Till  then  courts  must  deny  the  possession 
of  such  power. 

Decided  cases  on  this  question  are  few  in  number,  yet  these  all 
speak  one  voice.  In  Davis  v.  The  Mayor,  etc.,  14  N.  Y.  506,  it  ap- 
peared that  the  city  council  had  passed  a  resolution  granting  to  a 
company  the  privilege  of  constructing  and  maintaining  for  a  term  of 
years  a  street  railroad  in  Broadway,  in  the  city  of  New  York.  The  " 
city  had  simply  the  general  supervision  and  control  of  streets,  as  in 
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the  case  at  bar.  The  coart  of  appeals  held  the  resolution  void ;  that 
the  city  had  no  power  to  make  such  a  grant;  and  while  some  of  the 
judges  thought  that  the  city  might  permit  the  occupation  of  the  street 
by  a  street  railway  company,  ail  B^eed  that  so  much  of  the  resolu- 
tion as  purported  to  bind  the  city  for  a  term  of  years,  and  thus  prao- 
ticatly  divest  it  of  full  control  over  the  street,  was  beyond  the  powers 
granted  to  it.  In  Gooley,  Const.  Lim.  (Sd  Ed.)  207,  it  is  said  that 
"a  corporation,  having  power  under  its  charter  to  establish  and  regu- 
late streets,  cannot,  uuder  this  authority,  without  explicit  legislative 
consent,  permit  an  individnal  to  lay  down  a  railway  in  one  of  its 
streets,  and  confer  privileges  ezelusive  in  their  character. "  PeopU  v. 
Kerr,  27  N.  Y.  188;  StaU  t.  Qa»-Ught  Go.  18  Ohio  St.  263;  Gat- 
light  Co.  V.  Gas  Co.  35  Conn.  20;  Mayor  v.  Railroad  Co.  26*  Pa.  St. 
355;  Com.  v.  Railroad  Co.  27  Pa.  St.  389. 

My  conolasion,  then,  is  that  so  much  of  the  ordinance  as  pur- 
ported to  give  exclusive  privileges  to  the  lessor  or  ooQiplainant  was 
beyond  the  powers  vested  in  the  city  of  Kansas,  and  therefore  void. 
It  has  no  right,  therefore,  to  challenge  the  validity  of  the  ordinance 
giving  defendant  its  privileges,  or  to  restrain  the  defendant  from 
building  its  rend.  Whatever  of  annoyanoe  or  inconvenienoe  th^  lat- 
ter's  road  may  cause,  passes  among  those  consequential  injories  which 
give  no  cause  of  action.  It  must  ei^iffer  these  just  as  the  citizen  who 
uses  the  street  where  its  road  is  constructed  suffers  some  annoyance 
and  inconvenience,  and  occasionally  loss,  and  etill  without  any  action 
against  it.    Pro  bona  pnUtco  all  suffer  somewhat. 

I  have  considered  in  this  case  tbe  exclusiveness  of  complainant's 
rights,  but,  before  closing,  let  me  suggest  whether,  even  if  it  had  ex- 
clusive right  as  to  street  railroads,  the  defendant's  road  would  be  an 
invasion  of  that  right.  In  other  words,  is  an  elevated  road  techni- 
cally a  street  railroad?  Can  any  company  having  a  street  railroad 
charter,  without  farther  authority,  construct  an  elevated  railroad? 
I  do  not  care  to  enter  into  any  discussion  of  this  question,  but  merely 
suggest  it  as  one  which  may  sometime  become  of  importanoe. 

The  bill  will  be  dismissed,  with  costs. 


Soottish-Aherioan  Mortoaob  Co.,  Limited,  v.  Wilson  and  others. 
{Giretut  Court,  D.  Kanm».   April  13.  1885.) 

UOUTG&OE— BTrpm.ATION  AB  TO  lNTiEItBet<— DKPADI.T— EUtCTtOK  OT  UORTQAOOR 
TO  Dkclakk  Whole  AiioimT  Dub. 

Where  a  mortgage  given  to  secure  a  debt  drawing  interest  at  7  per  cent. 
coTgD&nted  that  la  ease  the  morigaeor  made  default  in  paymeat  of  any  nm  of 
interest  when  due,  for  mora  thaa     da; b,  the  mortgagee  might  elect  to  declare 
.  the  whole  principal  debt  due  at  once,  and  in  sqch  case  that  the  principal  debt 
■bould  draw  interest  at  13  per  ccot.  from  the  date  of  the  note,  Hdd  that,  on 
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default  by-  the  mortgagor  as  aforesaid,  and  election  and  deolaratton  bj  the 
mortgagee  that  the  whole  sum  become  due,  that  the  coTenant  for  an  increased 
rateS  intoreatwassufflcieDt  to  support  the  increased  rate  from  thotime  of  such 
Oeetion  and  declaration,  although  tbo  agreement  to  pay  the  Inoreascd  rate  from 
the  date  of  the  note  might  not  do  aUcved,  as  being  in  the  nature  of  a  pennltj. 

On  Exceptions  to  Master's  Beport. 

On  June  9,  1881,  the  defendant  made  a  note  to  the  order  of  the 
plainti£F,  to  pay,  on  the  first  day  of  July,  1886,  the  sam  of  $65,000, 
at  the  rate  of  7  per  cent,  per  annDm,  payable  semi-annnally.  In  the 
note  was  a  coiiditi<m  that  if  the  note  was  not  paid  at  matarity  it 
shonld  bear  interest  at  the  rate  of  12  per  cent,  per  annum  from  the 
date  thereof.  To  the  note  were  attached  10  interest  oonpous,  oalling 
for  the  payment,  at  the  semi-annual  period  of  the  note,  of  the  amoant 
of  the  interest  at  7  per  cent.  In  each  oonpoa  was  a  olaase  that  if 
not  paid  when  due  the  note  was  to  draw  13  per  cent,  interest  after 
matarity.  The  note  was  seoured  by  a  mortgage,  whieh  contained  the- 
following  olause: 

**The  said  first  parties  further  agree  that  if  they  fail  to  pay  any  ot  said 
money,  either  principal  or  interest,  within  thirty  days  after  the  same  becomes 
due,  or  fail  to  perform  or  comply  with  any  of  the  foregoing  conditions  or 
agreements,  the  whole  sum  of  money  herein  secured  may  become  due  and 
payable  at  once,  at  the  election  of  the  said  second  party,  ita  reprfisentativea 
or  assigns,  without  notice  of  such  election  to  the  firat  parly,  and  this  moi-t- 
gage  may  thereupon  be  foreclosed  immediately  for  the  whole  of  said  money, 
interest,  and  costs,  together  with  statutory  damages  in  case  of  protest;  and 
upon  such  election  by  said  second  party,  its  legal  representatives  or  assigns, 
that  the  whole  sum  herein  secured  become  due  and  payable  at  once,  or  if 
default  be  made  in  the  payment  of  the  principal  sum  when  due,  or  in  default 
of  payment  of  any  sum  herein  covenanted  to  be  paid  for  the  period  of  thirty 
days  afte^  the  same  becomes  due,  or  in  default  of  performance  of  any  cove- 
nant herein  contained,  the  said  first  parties  agree  to  pay  to  the  said  second 
party,  its  legal  representatives  or  assigns,  interest  at  the  riite  of  twelve  per 
cent,  per  annum,  computed  annually  on  said  principal  note  from  the  date 
thereof  to  the  time  when  the  money  shall  be  actually  paid.  Any  payments 
made  on  account  of  interest  afa^  be  (»«dited  in  said  computation  so  that  the 
total  amount  nf  interest  collected  shall  be  and  not  exceed  the  legal  rate  of 
twelve  per  cent." 

The  defendant  failed  to  pay  the  second  interest  coupon,  and  the 
plaintiffs,  after  electing  to  declare  the  whole  mortgage  due,  brought 
an  action  to  foreclose  the  same.  The  plaintiff,  before  the  master  in 
chancery,  claimed  interest  at  12  per  cent,  on  the  note  from  the  time 
the  default  was  made  and  election  declared  by  the  plaintiff,  and  the 
master  allowed  the  same.  Exceptions  to  his  report  were  filed,  and 
those  exceptions  are  now  beard. 

J.  D.  S.  Cook,  for  complainant. 

Hoicard  M.  Holden,  in  person. 

FosTsa,  J.  Had  the  agreement  between  the  contracting  parties 
stipulated  for  13  per  cent,  interest  on  default  of  any  covenant  in  the 
mortgage,  commencing  from  the  date  of  such  default,  and  not  relating 
back  to  the  date  of  the  contract,  there  could  hardly  be  a  doubt  but  it 
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would  have  been  a  valid  contract,  and  not  in  the  nature  of  a  penalty. 
I  can  Bee  no  objection  to  parties  enteiing  into  an  agreement  that  on 
failure  of  payment  or  other  covenant  the  whole  debt  shall  become  dae 
at  the  election  of  the  creditor,  and  shall  then  and  thereafter  draw  a 
greater  rate  of  intereet.  The  master  reports  and  the  complainant 
asks  for  the  increased  rate  of  interest  only  from  the  time  the  mort- 
gagee declared  its  election  to  make  the  whole  debt  due,  which  was 
some  time  after  default  by  the  mortgagor.  Is  this  contract  snfiScient 
to  sustain  that  claim,  or  must  it  stand  or  fall  as  a  whole?  Assum- 
ing that  80  much  of  the  contract  as  provides  for  oompoting  the  in* 
creased  rate  of  interest  from  the  date  of  the  note  until  default  is  in 
the  nature  of  a  penalty,  does  it  present  a  case  materially  different 
from  a  suit  on  a  penal  bond  ?  In  saoh  oases  courts  do  not  apply  such 
a  rule  as  the  whole  or  nothing.  The  uniform  rale  is  to  remit  the  pen- 
alty, and  give  judgment  for  the  amount  actually  and  equitably  due. 
Contracts  for  penalties  on  a  failure  to.  perform  agreements  are  not 
necessarily  and  absolutely  void  in  toto.  They  are  not  considered  re- 
pugnant to  public  policy  or  good  morals,  although  courts  may  con- 
sider  it  against  good  conscience  to  enforce  them  according  to  their 
terms.  This  mortgage  provides  that,  in  case  of  default  by  the  mort- 
gagor in  any  of  the  covenants  therein  contained,  the  principal  debt 
should  draw  interest  at  12  per  cent,  per  annum,  instead  of  7  pet 
cent.,  to  be  computed  from  the  date  of  the  note  until  the  money  Ie 
actually  paid.  Of  course,  those  periods  of  time  cover  and  include  the 
date  from  which  ihi&  interest  has  been  computed;  i.  e.,  from  the  time 
default  was  declared  by  the  mortgagee. 

There  arc  quite  a  number  of  reported  oases  which  hold  that  a  greater 
rate  of  interest  may  be  contracted  for,  contingent  on  default,  com- 
mencing from  the  date  of  the  note,  and  it  seems  to  me  the  weight  oi 
authority  in  law,  if  not  in  equity,  is  to  that  eflfect.  Satterwhite  v.  Mc- 
Kie,  Harp.  397;  Daggett  v.  Pratt,  15  Mass.  177;  Horner  v.  Hunt,  1 
Blackf.213;  Gtdlyv.  Remy,  Id.  Ramsey  Y.Malthew»,lBihh.  (Ky.) 
242;  Jasper  Co.  v.  Tavis,  76  Mo.  13;  Reeves  v.  Stipp,  91  111.  609; 
Per  contra  Waller  v.  Long,  6  Mumf.  (Va.)  71 ;  Tierman  v.  Hinman,  16 
lU,  400;  ShieU  v.  McNitt,  9  Paige,  101. 

The  exceptions  to  master's  report  must  be  overmled;  and  it  is  sc 
wdeied. 
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Anas  Ibon  Wobks  o.  West  and  others. 


(OireuH  Court,  E.  D.  lAvittana.  AprU.  188S.) 


1.  Trdst— Funds  Mibapplibd— Reckiter. 

Previous  defaults  of  debla,  under  a  prevloua  contract,  where  the  parties  were 
not  tbe  same,  and  the  waiver  of  default  complainants  accepting  a'  balance  doe 
wltti  interest,  do  not  umnunt  to  a  Consent  on  tlie  part  of  complainants  to  ttie 
misapplication  of  trust  funds. 

2.  Same — JCqditt  Jorthdiction — Adequate  Rejtedt. 

Where  complainant  has  no  adequate  remedy  at  law,  and  where  he  presents 
sttch  a  oase  of  a  Iwvach  of  trudt  as  to  entitle  faim  to  relief  In  equity,  it  makes  no 
dlflerence  if  the  defendant  is  insolvent ;  complainant's  right  to  have  an  ao 
conntlng,  and  to  folloW  his  fund,  if  it  oan  be  traced,  is  Indisputable. 

In  Chancery.    On  motion  to  appoint  a  receiver. 
J.  Ward  Ourley,  Jr.,  for  complainant. 

Chat.  B.  Singleton,  Richard  H.  Browne,  B.  F.  Choattt  Thomas  L. 
BaynCt  and  George  Denegre,  for  defendant. 

Pardee,  J.  The  bill  alleges  that  in  March,  1884,  complainant 
-entered  into  a  contract  with  the  defendants  by  which  the  said  defend- 
ants were  appointed  complainants'  agents  for  the  sale  of  their  steam- 
engines  and  boilers,  for  a  commission  of  25  and  5  per  cent.,  and  upon 
other  terms  and  conditions,  and  by  which  contract  tbe  defendants 
stipalated  to  render  an  account  on  or  before  the  tenth  of  every  month 
of  all  sales  of  the  previous  month,  and  to  make  remittances  to  com- 
plainants of  the  net  proceeds  within  30  days  from  date  of  sales,  and 
to  keep  all  proceeds  of  sales  separate  until  remittance,  and  undez 
no  circumstances  to  blend  said  proceeds  with  moneys  of  themselves  or 
of  other  parties,  and  to  hold  said  proceeds  as  trust  funds  until  re- 
mittance. That  complainants  .supplied  the  defendants  with  a  num- 
ber of  steam-engines  and  boilers,  which  they  accepted  and  received, 
to  be  sold  according  to  the  terms  and  conditions  of  said  contract,  and 
that  during  the  months  of  March,  April,  May,  and  June,  1884,  said 
defendants  sold  a  number  of  said  engines  and  boilers,  for  which  they 
received  and  collected  the  price,  but  that  they  have  wholly  failed  and 
neglected  and  refused  to  pay  over  the  net  proceeds  of  said  sales  as  re- 
quired by  said  contract,  amounting  to  the  sum  $9,903.47,  all  of  which 
is  due  and  unpaid.  That  said  B.  J.  West's  8on  &  Co.,  defendants, 
failed  and  suspended  payment  on  or  about  June  6,  1884,  and  are  in- 
solvent, but  they  are  still  in  control  and  possession  of  their  said  prop- 
erty and  assets  and  the  proceeds  of  complainants'  said  engines  and 
boilers,  and  are  daily  selling  from  their  stock  and  disposing  of  their  as- 
sets, and  the  same  are  rapidly  diminishing  in  number  and  value,  to 
orators'  prejudice  and  damage.  That  part  of  the  property  and  assets 
now  in  the  possession  of  defendants  was  purchased  and  paid  for  with 
the  proceeds  of  the  sale  of  complainants'  engines  and  boilers,  or  with 
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a  part  thereof,  which  defendants  held  intrast  for  complainants  nntler 
the  contract  aforesaid.  And  complainants  claim  an'  accoantlng,  and, 
fearing  waste,  pray  for  a  receiver,  etc. 

The  case  has  been  heard  contradiotorily>  on  notice,  with  reference 
to  the  appointment  of  a  receiver.  By  the  affidavits  and  showing 
made,  the  contract,  the  sales  thereunder,  the  amount  thereof,  the 
failure  to'keep  the  same  as  a  separate  fund,  and  to  pay  the  same,  and 
the  insolvency,  all  as  alleged,  are  admitted.  The  defendants  deny 
that  the  amount  received  for  engines  and  boilers  under  the  contract 
was  a  trust  fund,  because  in  prior  dealings  between  the  same  parties, 
since  March,  1883,  under  a  similar  contract,  defendant  did  not  treat 
the  funds  as  trust  funds  to  the  knowledge  of  complainantj  who  con- 
sente'd  to  such  use,  by  receiving  interest  when,  funds  were  not  remitted 
on  time;  and  defendants  deny  waBte,or  intended  waste. 

This  is  the  case  proper;  but  in  addition  the  court  has  been  fui^ 
nished  with  affidavits  of  several  reputable  citizens  and  merchants,  to 
the  effect  that  they  are  acquainted  with  the  business  and  manage- 
ment of  defendants  nnee  the  failure;  that  it  is  well  managed;  and 
that,  in  their  opinion,  the  possession  of  the  court  through  a  receiver 
will  result  in  waste.  In  addition  is  a  petition  signed  by  some  30 
creditors  in  various  eums,  praying  the  court  not  to  appoint  a  receiver, 
on  the  ground  that  it  would  be  injurious  to  the  interests  of  all  the 
creditors. 

The  proposition  of  defendants  that  their  previous  defaalts  under  a 
previous  contract,  where  the  parties  were  not  the  same,  and  the  waiver 
of  the  default  by  accepting  the  balance  due,  with  interest,  amounts 
to  a  consent  to  the  misapplication  of  the  trust  funds  under  the  pres- 
ent contract,  is  untenable.  The  parties  to  the  previous  contract  were 
not  the  same,  and  there  is  very  serious  doubt  whether  the  acceptance 
of  interest  on  payment  after  short  delay  could  be  taken  as  an  acqui- 
escence in  the  misapplication  of  the  trust  funds.  The  rule  in  its 
widest  scope  is  that  long  acquiescence  by  the  cestui  que  trusty  vrith 
full  knowledge  of  the  misapplication  of  the  trust  fund,  will  waive  the 
trust.  Here  there  is  no  long  acquiescence  with  knowledge  of  misap- 
plication. 

The  contract  in  hand  was  made  only  four  and  a  half  months  ago. 
The  only  settlement  made  under  it,  where  interest  was  paid,  was  but 
two  days  delayed,  and  that  is  shown,  by  affidavit,  not  to  have  been 
to  the  knowledge  of  the  complainants.  In  the  face  of  the  contract  so 
recently  made,  that  "all  proceeds  of  sales  are  to  be  kept  separate  by 
the  parties  of  the  second  part  until  remitted,  and  under  no  circum- 
stances  to  be  blended  with  moneys  of  themselves,  or  of  other  parties, 
but  to  be  held  as  trust  funds,"  it  would  be  preposterous  to  infer  from 
the  one  remittance  of  interest  of  $1.25,  not  over  two  months  ago,  ac- 
quiescence in  the  diversion  of  the  trust  funds,  so  carefully  guarded  by 
the  terms  of  the  contract.  It  is  not  shown  affirmatively  what  has  be- 
some  of  the  trust  fund. .  It  was  tacitly  admitted  at  the  bar,  on  the 
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hearing,  thai  it  bad  gone  into  the  general  bosiness  of  the  defendants, 
eithei  to  pay  debts  or  buy  more  stock. 

The  case  seems  to  me  to  be  a  clear  one  of  such  a  breach  of  trast 
as  to  entitle  the  complainant  to  relief  in  equity.  He  has  no  adequate 
remedy  at  law,  and  so  for  as  jurisdiction  in  equity  is  concerned  it 
makes  no  difference  that  defendants  are  insolvent.  Complainant's 
r^htto  ha/e  an  accounting  and  to  follow  his  fund  if  it  can  be  traced 
is  indisputable.  The  appointment  of  a  receiver,  in  a  proper  case 
made,  is  within  the  sound  discretion  of  the  court.  The  appointment 
should  be  made  whenever  it  is  necessary,  in  the  opinion  of  the  court, 
under  the  showing  made,  to  protect  the  assets  to  which  complainant 
must  look  to  satisfy  his  lien  and  meet  the  demands  of  the  decree  to 
which  it  is  clear  he  will  be  entitled.  In  cases  of  insolvency,  where 
the  ooart  is  properly  informed  of  the  existence  of  other  creditors,  theii' 
interests  in  the  matter  should  be  looked  to  and  guarded  in  the  exer- 
cise of  such  sonnd  discretion. 

In  this  case  the  insolvency  is  conceded,  and  the  court  is  informed 
that  there  are  many  creditors,  but  of  their  number,  the  amount  of 
their  claims,  their  character  as  to  security,  their  residence  or  repre- 
sentation, and  of  the  amount  of  the  insolvent's  assets,  the  court  is 
wholly  uninformed. 

The  showing  made  on  this  hearing,  so  far  as  it  goes,  indicates  that 
the  insolvents  have  notified  their  creditors,  and  proposed  a  composi- 
tion at  30  cents  on  the  dollar,  payable  in  2,  6,  and  12  months,  with- 
oat  security,  looking  to  a  continuation  of  the  business;  and  the  indi- 
cations are  that  such  or  a  similar  proposition  would  be  acceptable  to 
those  creditors  who  have  petitioned  the  court  against  appointing  a 
receiver.  If  there  was  a  definite  proposition  before  the  court  from  a 
majority  of  the  creditors,  looking  to  the  speedy  liquidation  and  settle- 
ment by  responsible  parties  of  the  business,  and  guarding  and  pro- 
tecting liens  and  rights  like  complainants,  it  would  be  listened  to  with 
favor.  But  anything  looking  to  the  indefinite  continuance  of  the 
business,  or  the  indefinite  liquidation  thereof  by  the  defendants,  is 
incompatible  with  the  clear  rights  of  complainant,  and,  as  the  court 
conceives,  against  the  interest  of  all  creditors  not  secured  and  not 
interested  in  the  continuation  of  the  bnsineu. 

On  the  sixth  day  of  June,  as  is  shown  by  affidavit  and  not  denied 
by  defendants,  the  defendants  failed  in  business.  They  had  then  in 
their  hands,  or  hadj  in  violation  of  their  contract,  put  into  their  failing 
business,  nearly  $7,000  of  trust  funds  belonging  to  complainant,  and 
yet,  on  the  day  they  failed,  as  shown  by  their  own  exhibit  filed,  they  sold 
over  93,000  worth  more  of  complainant's  goods,  increasing  the  trust 
fund  by  that  amount,  which  increase  has  shared  the  fate  of  the  other 
trust  fund.  With  every  disposition  to  defer  to  the  judgment  of  re- 
putable merchants,  and  to  protect  the  general  iiHerest  of  creditors,  the 
court  feels  bound  to  protect,  as  far  as  may  be,  the  rights  of  complain- 
ant, which  protection  seems  incompatible,  under  the  circumstances, 
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with  leaving  the  assets  of  the  defendant  firm  longer  in  their  presenf 
condition,  and  requires  that  they  should  be  in  the  posseBSion  of  the 
court.   A  receiver  will  therefore  be  appointed. 


Mabohahd  v.  S0B&A.L,  > 
(Circuit  Court,  E.  D.  Louittana.   Febraar/  11. 1886.) 

Equitt  Praoticb— Pkotibiokxi.  Setzube— £xecutoht  PnoCEBS. 

The  statutory  proceeding  known  In  Louisiana  as  "proTisional  seizure"  can- 
not be  cumulated  with  tlie  proceeding  known  in  Louisiana  as  "  ezecatoT}'  pro- 
cesa,"  in  an  equity  proceeding  in  tliis  court  for  *'  executory  process,"  not  be- 
ing authorized  by  the  equity  rules  and  practice,  and  not  being  incidental  lo 
the  •<  executory  process  *'  uader  the  Code  of  Practice  in  Loai^ana. 

In  Chancery.  On  writ  of  provisional  seizure  issued  in  a  case  of 
executory  process. 

John  D.  RousCf  Wm.  Qrantf  and  Andrew  cT.  Murphy^  for  complain- 
ant. 

Jamet  li.  Beckwith,  for  defendant. 

Pardee,  J.  The  equity  rules  adopted  hj  the  supreme  court,  nox 
the  present  practice  of  the  high  conrt  of  chancery  in  England,  con- 
template nor  provide  for  such  a  proceeding  in  a  court  of  equity  as  u 
known  in  Louisiana  as  "dkeoutory  procesB."  The  classifioation  of 
this  proceeding  among  equity  cases,  as  well  as  the  authority  to  insti* 
tnte  it  in  the  United  States  circuit  court,  are  based  upon  rule  39  of 
this  court,  a  long-standiDg  rale  which  was  adopted  by  oar  predeces- 
sors, and  has  been  followed  by  us,  and  under  which  titles  have  passed. 
The  matter  seems  to  have  embarrassed  our  predecessors,  for  the  min- 
utes of  the  court  show  that  rule  39,  as  origiqally  adopted,  placed  this 
proceeding  on  the  law  side  of  the  court.  The  supremo  court  seem  to 
have  labored  under  a  similar  embarrassment,  for  in  Levy  t.  Fitzpat' 
riekt  15  Pet.  167,  they  seem  to  have  considered  it  a  case  at  law,  and 
in  Marin  v.  Lalley,  17  Wall.  14,  they  treated  it  as  a  suit  in  equity. 
We  therefore  do  not  feel  disposed,  even  if  at  liberty  so  to  do,  to  deny, 
in  the  present  case,  that  the  petition  was  properly  filed  and  docketed, 
and  that  an  order  of  seizure  and  sale  thereon  was  properly  granted 
and  issued. 

The  statutory  proceeding  known  in  Louisiana  as  "provisional  seiz* 
ure"  is  not  authorized  by  the  equity  rules  of  the  supreme  court,  noi 
by  the  practice  of  the  high  court  of  chancery  in  England,  and  has  not 
been  adopted  nor  authorized  as  an  equity  proceeding  by  the  rales  ol 
this  court.   That  in  equity  a  umilar  remedy  to  the  Iiouiuana  **pro- 
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visional  seizure"  may,  in  certaia  cases,  be  granted,  is  admitted,  but 
such  similar  remedy,  which  is  by  receiver  and  injunction  in  aid,  should 
only  be  granted  on  bill  tiled,  notice,  hearing,  and  proof.  The  olaim 
by  ooanael  that  the  writ  of  proyisional  seizure,  obtained  in  this  pres- 
ent oase,  is  incidental  to  and  really  forms  part  of  the  "executory  pro- 
cess" as  authorized  by  the  Louisiana  Code  of  Practice,  and  therefor.e 
is  authorized  under  our  thirty-ninth  rule,  cannot  he  admitted.  If  the 
provisional  seizure  authorized  in  article  385  of  the  Code  of  Practice 
in  executory  proceedings,  when  the  plaintijff  sues  on  a  title  importing 
a  confession  of  judgment,  refers  to  or  includes  any  other  seizure  than 
the  order  of  seizure  and  sale,  as  regulated  by  articles  732  et  geq:,  then 
paragraph  1,  art.  285,  would  seem  to  be  inoperative,  for  the  reason 
that  the  Code  provides  no  method  of  obtaining  any  writ  of  provisional 
seizure,  except  in  eases  of  saits  for  rent,  for  labor,  or  against  vessels 
or  other  watercraft,  or  tn  rem,  where  the  res  is  either  lost  or  aban- 
doned, or  its  owner  unknown  or  absent,  a  diflFerent  affidavit  being  re- 
quired in  each  case.  See  articles  285,  287,  289,  and  291,  La.  Code 
of  Practice. 

It  is  extremely  doubtful  if  the  courts  of  the  state  would  uphold  a 
writ  of  provisional  seizure  in  executory  process  which  contemplated 

any  other  seizure  than  the  one  after  three  days'  notice  to  the  debtor, 
as  required  in  article  735  of  the  Code,  unless  it  should  be  in  a  case 
where  the  owner  of  the  property  to  be  seized  was  proved  to  be  either 
unknown  or  absent.  We  have  not  been  referred  to,  nor  have  we  been 
able  to  find,  any  case  where  the  courts  of  the  state  have  permitted  such 
practice.  Sequestration  seems  to  be  the  remedy  in  the  state  practice 
in  cases  where  the  facts  are  similar  to  those  alleged  in  the  present 
case.  See  article  275,  Code  of  Practice,  par.  6;  Williams  y.Duer,  14 
La.  531;  Fink  y.  Martin,  10  Rob.  (La.)  147;  MeFarlane  Y.Richard- 
ton,  1  La.  Ann.  12;  Patterson  v.  Hall,  1  La.  Ann.  108.  There  is 
another  serious  difficulty  in  admitting  this  extra  provisional  seizure 
in  this  case.  The  via  executita  is  not  favored  in  the  courts,  as  the 
law  lends  itself  with  facility  to  change  the  proceeding  to  the  via  or- 
dinaria.  Richard  v.  Bird,  4  La.  306.  Praying  for  citation  or  judg- 
ment, or  presenting  a  contestation,  are  taken  as  abandonment  of  the 
via  exeeutiva  in  favor  of  the  via  ordinaria.  The  writ  of  provisional 
seizure  authorized  by  the  Code  of  Practice,  except  in  the  case  of  ex- 
ecutory process,  when  seizure  is  authorized  after  three  days*  notice, 
contemplates  a  suit,  citation,  either  personally  or  by  publication,  an 
answer,  an  issue  joined,  a  hearing,  and  a  judgment.  If  such  writ 
should  be  permitted  as  has  been  iasked  and  issued  in  this  case,  it  seems 
probable  that  we  might  be  called  on  to  hold  that  plaintiff,  by  proceed- 
ings looking  to  an  answer  and  contestation,  has  changed  the  execu- 
tory process  into  an  ordinary  suit  for  foreclosure  of  a  mortgage. 

"We  therefore  incline  to  the  opinidn  that  the  provisional  seizure  re- 
ferred to  in  paragraph  1  of  article  285  of  the  Louisiana  Code  of  Prac- 
tice is  the  seizure  authorized  after  three  days'  notioe  to  the  debtor  to 
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pay,  -whioh  seizure  is  provisional  in  that  it  may  be  set  aside  for  th« 
reasons  set  forth  in  the  Code. 

The  "proTisional  seizure"  issued  in  this  case  not  being  warranted 
by  the  equity  rules  and  practice,  and  not  being  incidental  to  "execu- 
toxy  process"  under  the  Code  of  Practice  of  Louisiana,  and  therefore 
not  warranted  by  rule  39  of  this  court,  must  be  dischai^ed  and  vacated. 
The  order  for  "executory  process,"  pure  and  simple,  we  feel  compelled 
to  maintain.  It  is  therefore  ordered  that  the  provisional  seizure  is* 
sued  in  this  case  be  dismissed,  with  costs,  and  that  defendant's  mo- 
tion to  quash  the  "ezeoatory  process"  be  dismissed,  with  costs. 

BiUJNQS,  i,,  concurs. 


Fink  v.  Queen  Ins.  Co.^ 

{Oirouii  Cburt,  E.  D.  Louitiana.   January  24,  1889.) 

FiBE  Inbdrance— Uefokmation  op  Policy. 

Where  it  appears  tliat  an  iosurnnco  policy  agaioat  loss  by  fire  was  issued  to 
secure  a  mortgage  of  the  iusured  property,  but  by  mistake  was  made  in  the 
name  of  tbe  owner  of  the  property,  instead  of  the  mortgagee,  wbo  was  the  oou- 
tracting  party  for  tlie  insurance,  and  the  property  was  destroyed  by  fire  during 
tbe  term  of  the  policy,  it  is  against  equity  to  permit  the  insurance  company  to 
set  up  its  mistnke  and  tbo  actions  of  the  owner  to  defeat  the  claim  of  insuranca 
under  the  contract,  and  tliecontiactwas  reformed  and  Judgment  given  against 
the  insurance  company  in  favor  of  the  mortgagee  for  the  amount  of  his  mort- 
gage. 

In  Chancery. 

B.  R.  Forman,  for  complainant. 
J.  Ad.  RoztcTt  for  defendant. 

Pardee,  J.  This  cause  came  on  to  be  beard  upon  the  bill,  answer, 
exhibits,  and  evidence,  and  was  argued;  and,  it  appearing  to  the 
court  that  the  complainant,  Peter  Fink,  owned  a  debt  secured  by 
mortgage,  and  bad  paid  taxes  on  the  property  insured,  and  described 
in  the  bill,  exceeding  in  the  aggregate  $700,  and  did  make  a  contract 
of  insurance  of  said  mortgage  interest  with  the  defendant  for  said 
amount  of  $700,  and  that  the  policy,  by  mistake,  was  made  in  the 
name  of  Mrs.  A.  S.  Lacey,  tbe  owner,  as  the  assured,  instead  of  in  the 
name  of  said  Peter  Fink,  the  real  contracting  party,  and  whose  mort- 
gage interest  was  intended  to  be  assured;  and  it  appearing  that  the 
mortgaged  property  was  destroyed  by  tire  during  the  term  of  the  pol- 
icy, to  the  loss  of  the  said  mortgagee  of  over  ;#700;  and  that  it  is 
against,  equity  to  permit  the  defendant  to  set  up  its  mistake  and 
the  actions  of  Mrs.  A.  S.  Lacey,  who  was  no  party  to  the  oontract,  to 

1  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleane  bar. 
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defeat  the  oUim  of  insarance  under  said  oontract, — it  is  thereupon 
and  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the 
policy  of  inBoranoe  dated  twentieth  of  Aprils  1881,  issued  by  the  de- 
fendant to  Peter  Fink,  be  reformed,  so  as  to  read  ^  follows  in  its 
Bubstantire  parts,  to- wit : 

"Uae  Queen  Insarance  Company,  of  Liverpool  and  London,  England,,  in 
consideration  of  twelve  50-100  dollars  paid  to  it  by  Feter  Fink,  do  hereby  in- 
sure said  Peter  Fink  to  the  amount  of  seven  hundred  dollars  against  loss  or 
damage  by  fire  on  the  one-story  frame  shingled  dwelling-house,  8625.  fences, 
S45,  cistern,  $30,  situated  on  east  corner  Chestnut  and  Homer  streets,  in  Kew 
Orleans,  to  secure  and  protect  his  clalnis  secured  by  mortgage  lien  and  priv- 
ilege upon  the  said  property  to  the  amount  of  seven  hundred  dollars,  within 
and  for  the  term  of  one  year  from  the  twentieth  of  April.  1881." 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  defendant, 
the  Queen  Insurance  Company,  of  Liverpool  and  London,  England, 
do  pay  to  the  said  plaintitf,  the  said  sum  of  $700,  with  5  per  cent, 
per  annum  interest  from  the  twentieth  of  January,  1882,  until  paid, 
and  the  cost  of  this  suit,  to  be  taxed  by  the  clerk  of  the  court. 


Baltiuore  &  Ohio  Tel.  Go.  v.  Wbbtbbn  Union  Tel.  Oo.* 

{Oirevit  Court,  E.  D.  Lowniana.    October  24, 1884.) 
TsifBanAPH  CouPANiBs— ExouiSiTB  PaiviusaES— CoNTRAor  AOAUTBT  Public 

PoiiIOT. 

A  contract  between  a  telegraph  company  and  a  railroad  compnny,  by  which 
it  is  attempted  to  givu  an  excluuive  right  to  the  former  to  build  and  operate  a 
telegraph  line  over  the  Unea  and  right  of  way  of  the  railroad  company,  and  by 
which  the  railroad  company  agrees  to  discriminate  in  the  carriage  and  rates  of 
freight  againEt  competing  telegraph  companies,  being  against  pnlilic  polloy,  is 
absolutely  null  and  void. 

In  Chancery.    On  motion  for  an  injunction. 

Jamet  R.  Beckwith,  for  complainant. 

Thomas  L.  Bayne  and  George  Denegre,  for  defendant. 

Pardee,  J.  This  cause  came  on  to  be  heard  on  the  motion  of  the 
complainant  for  an  iujunction  pendente  lite,  and  was  argued  by  coun- 
sel, whereupon  it  is  consiilered  by  the  court  that  the  several  clauses 
in  the  contract  of  May  9, 1879,  between  the  Western  Union  Telegraph 
Company  and  Morgan's  Louisiana  &  Texas  Bailroad  &  Steam-ship 
Company,  and  in  the  contract  of  October  17, 1879,  between  the  West- 
em  Union  Telegraph  Company  and  the  Louisiana  &  Western  Railway 
Company,  by  which  the  said  Western  Union  Telegraph  Company  is  ap- 
parently given  the  exclusive  right  of  building  and  operating  a  telegraph 
line  over  the  lines  and  right  of  way  of  said  railroad  companies,  and 
by  which  the  said  railroad  companies  agree  to  discriminate  in  the  car- 

1  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 
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riage  and  rates  of  freight  against  competing  telegraph  companieB,  (be- 
ing against  pnblio  polioj  and  in  Tiolation  of  law,)  are  absoiately  nnU 
and  void  as  against  the  complainant  herein,  and  ought  not  in  jastiee 
and  equity  to  be  alleged,  pleaded,  or  set  up  against  saki  oomplainant  by 
aaid  Western  Union  Telegraph  Company  in  any  suit  or  at  any  place; 
and  considering,  farther,  that  the  matters  set  npin  the  bill  herein  and 
the  exhibits  produced  are  within  the  eqnity  jurisdiction  of  the  court, 
and  call  for  the  exercise  of  the  equitable  writ  of  injunction,  it  is  ordered 
that  an  injunction  pending  this  suit  issne  as  prayed  for ;  with  the  eon- 
ditiooi  however,  that  the  said  injunction  shall  not  be  taken  or  con- 
strued as  enjoining  or  prohibiting  prooeedinga  in  any  state  eoort. 


ViTBBBO  r.  Fbibdlasdib.^ 

(Ctreua  Oourt,  E.  D.  Lcuitiana.   June  9, 188S. 

L  IiBASR — LoM  or  Thikg  Leabrd. 

Under  the  Louisiaaa  law  a  tease  iM  dissolred  by  loss  of  the  thing  leased,  (Ea. 
ClTil  Code,  art  2728 ;)  and  a  lease  shall  end  If  the  thing  leaaed  be  deatrofed  bj 

an  unforeseen  event.    La-  Civil  Code,  art.  2697. 

1,  SlUS — OTERPLOWa  NOT  IjNFOnKSBBK  EtEKTB. 

It  is  the  settled  jurisprudence  of  the  state  of  Louisiana  that  ermt$»e9  and 
OTerflowa  of  the  Mississippi  river  are  not  unforeseea.  accidents,  and  this  is  ia 
aocord&npe  with  the  natural  state  of  things  as  they  exist  in  the  ulavial  portkm 
of  Louisiana.   Jaekaon  t.  Miehd,  8S  La.  Ann.  723.  followed. 

In  Chancery.    S.  C.  22  Fan.  Rkp.  432. 
Ckarlet  Louque,  for  complainant. 

Oeo,  H,  Braughn,  Cha».  F.  Buck,  and  Max  2){nJU««ji«iZ,  for  defend* 
ants. 

Pa&dxb,  J.  This  cause  was  on  application  and  consent  pf  boUi 
parties  referred  to  one  of  the  masters  of  this  court.  His  report  cov- 
ers all  the  issnes  in  the  case,  and  seems  to  be  in  accord  with  the  ev- 
idence. His  findings  are  as  follows :  (1)  That  the  property  leased 
was  not  destroyed;  (2)  that  the  loss  of  the  growing  crop,  the  partial 
filling  of  the  canals  and  ditches,  and  the  washing  away  of  the  bridges^ 
were  not  caused  by  an  unforeseen  event ;  (3)  that  the  plantation  is  aa 
suitable  for  cultivation  as  a  sugar  plantation,  ii  not  in  better  con- 
dition, as  it  was  prior  to  the  overflow,  and  that  the  clearing  of  the 
canals  and  ditches  and  the  repairing  of  bridges  are  incidents  neces- 
sary to  the  cultivaticui  of  a  sugar  plantation;  (4)  that  equity  can  give 
no  relief  to  complainant,  and  that  his  bill  ^ould  be  dimissed,  with 
costs. 

The  exceptions  filed  attack  the  entire  report  and  eonolaBumSi  and 

iReported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  baft 
Barersed,  see  7  Sup.  OL  Bep.  802, 


Dgi  ized  by  Google 


Vn-AHBO  V.  FBIEDLAKnEB. 


821 


the  arguments  in  sapport  of  the  ezoeptionB  oover  the  entire  isBues  be* 
tweeu  the  parties.  As  to  the  amount  and  extent  of  the  damage  result- 
ing to  the  leased  property  by  the  crevasse  and  consequent  overflow, 
there  is  little,  if  any,  dispute,  either  in  evidence  or  in  argument.  The 
plant  and  etabble  cane  was  destroyed,  the  ditches  were,  some  partially 
and  some  wholly,  filled,  the  canals  were  partially  filled,  and  the  bridges 
generally  swept  away.  The  water  remained  over  the  laud  until  Jaly, 
and  when  the  water  retired  a  deposit  of  sand  was  left  over  the  land  of 
from  three  to  six  inches.  To  cultivate  the  place  as  a  sugar  planta- 
tion the  following  year,  1885,  would  require  the  cleaning  out  and  re- 
opening of  the  ditches  and  canals,  the  replacing  or  rebuilding  of  the 
bridges,  and  the  obtaining  and  planting  of  seed  cane,  all  of  which 
would  require  considerable  outlay  and  expense,  particularly  if  the 
plantation  should  be  put  in  the  condition  it  was  in  at  the  date  of  the 
crevasse.  So  that  if  we  dispose  of  the  conclusions  of  the  master,  we 
dispose  of  the  case. 

1.  The  thing  leased  is  described  in  the  notarial  act  of  lease  a8*'*a 
certain  sugar  plantation,  situated  in  the  parish  of  St.  Charles,  in  this 
state,  known  as  Friedlander's  plantation,  *  »  *  and  with  said 
plantation  (which  embraces  all  the  land  in  said  parish  owned  by  said 
lessor)  are  also  leued  all  the  buildings,  oat-houses,  fences,  and  other 
appnrtenanees  thereof,  consisting  of,"  etc. 

Then  follows  a  minute  description  of  the  sngar-honse  and  machin- 
ery, and  all  the  buildings  and  surroundings,  etc.,  not  one  nor  any  of 
which  are  shown  to  have  been  impaired  or  lost.  In  fact  none  of  the 
property  so  described  as  leased  has  been  wholly  or  partially  destroyed 
by  a  foreseen  or  unforeseen  event,  and  there  can  be  no  question  that 
if  the  contract  between  the  parties  had  gone  no  farther  as  to  the  prop- 
erty to  go  into  the  possession  of  the  lessee,  no  argument  even  could 
be  had  about  the  matter.  But  it  is  contended  that  as  the  propei:ty 
leased  is  geuerically  described  in  the  lease  as  "a  sugar  plantation," 
and  as  the  contract  between  the  parties  contains  this  provision,  to- 
wit: 

"And  the  said  lessor  further  declared  that  he  does  hereby  give  unto  said 
lessee  all  of  the  growing  cane  crop 'of  1883,  now  standing  in  the  field,  which 
the  said  leasee  expressly  binds  himself  to  plant  as  seed  cane  on  said  planta- 
tion, and  to  reimburse  said  lessor  for  said  cane  crop,  said  lessee  binds  himself 
to  leave  on  said  plantation,  for  the  sole  use  and  bene5t  of  said  lessor  at  the 
termination  of  this  lease,  December  15, 1888,  eiglity-flve  acres  of  full  standed 
seed  cane,  (such  as  is  usually  called  first  year's  stubble,)  which  has  been  thor- 
oughly cultivated,  cut  at  the  proper  time  for  saving  seed,  and  carefully  wind- 
rowed,  especially  for  seed ;  and.  in  addition  thereto,  said  lessee  shall  also  leave 
on  said  plantation,  for  said  lessor,  not  less  than  200  acres  of  stubble  from 
-what  is  called  plant  cane,  wliich  shall  be  properly  protected  in  the  ground:" 

— -and  as  the  seed  cane  so  given  was  planted  on  said  place,  and  was 
destroyed  by  the  crevasse,  togetlier  with  the  bridges  and  ditches, — 
that  the  thing  leased  was  a  sugar  plantation,  with  growing  and  stand- 
ing cane,  and  the  necessary  appliances  and  conditions  to  grow  and 
v.2-lF,no.7— 21 
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raise  each  year  aagar,  and  that  the  "thing"  so  leased  has  been  de-. 

Btroyed. 

The  term  "sugar  plantation,"  used  in  the  lease  to  denote  the  prop- 
erty leased,  may  or  may  not>  by  itself,  mean  a  plantatiou  ditched  and 
bridged,  and  supplied  and  appareled  with  adequate  machinery,  and 
furnished  with  seed  cane,  and  planted  cane,  and  stubble  cane,  all  req- 
nisite  to  the  present  growth  and  production  of  sugar,  but  as  used  in 
the  lease  it  is  undoubtedly  limited  and  explained  by  the  circumstantial 
description  of  exactly  what  was  leased.  The  very  terms  thereafter 
used  with  reference  to  the  cane  then  in  the  field,  and  the  obligations 
entered  into  with  reference  to  it,  show  that  such  cane  was  not  leased, 
but  was  loaned  for  consumption,  and  the  effect  of  such  loan  was  that 
the  cane  became  the  property  of  the  lessee  of  the  plantation.  See 
Civil  Code  La.  arts.  2910,  2911.  In  this  case  I  think  it  is  olear 
that  the  thing  leased  has  not  been  destroyed. 

2.  In  view  of  the  first  conclusion  I  deem  it  of  little  importance 
whether  the  crevasse  and  overflow,  resulting  in  the  damage  aforesaid, 
was  or  not  an  unforeseen  event.  Under  Louisiana  law  the  lease  is 
dissolved  by  the  loss  of  thing  leased.  See  article  2728,  Civil  Code  La. 
It  is  tme  that  in  article -SOQ?  of  the  Code  it  is  provided  that  the  lease 
shall  end  if  the  thing  be  destroyed  by  an  unforeseen  event,  but  it  seems 
to  me  that  article  272S,  supra,  is  all  embracing,  and  as  it  is  without 
condition,  and  as  by  other  articles  of  the  Code  the  existence  of  the 
thing  leased  is  essential  to  the  life  of  the  lease,  (see  articles  2692, 2710, 
Civil  Code  La.,)  it  matters  little  to  the  oontinnanoe  of  the  lease  how 
the  thing  leased  is  destroyed,  if  destroyed  or  lost  at  all.  However 
this  may  be,  it  is  the  settled  jurisprudence  of  the  state  of  Louisiana 
that  crevasges  and  overflows  of  the  Mississippi  river  are  n(^  unforeseen 
aopidents.  Vinson  v.  Graves,  16  La.  Ann.  162;  Masson  t.  Murray, 
21  La.  Ann.  535;  Jackson  v.  Mtchic,  83  La.  Ann.  723;  and  this  is 
in  accordance  with  the  natural  state  of  things  as  they  exist  in  the 
alluvial  portion  of  Louisiana,  where  the  plantation  in  question  is 
located. 

3.  The  thirds  conclusion  of  the  master  is  not  exactly  olear.  He 
hardly  means  that  a  sugar  plantation  without  canals  and  ditches,  and 

bridges  over  the  canals  and  ditches,  is  more  suitable  for  oaltivation 
than  one  with  those  ordinarily  considered  useful  improvements.  But 
taking  his  conclusion  to  mean  that  the  alluvial  deposit  left  on  the 
place  by  the  overflow  has  improved  (probably)  the  fertility  of  the 
land,  and  the  cleaning  ont  ditches  and  canals,  and  the  repairing  of 
bridges,  are  usual  and  incidental  to  the  cultivation  of  a  sugar  plan- 
tation, the  conclusion  is  in  accord  with  the  evidence  in  the  case. 

4.  As  to  equitable  relief,  the  complainant  repudiates  any  demand 
for  a  reduction  of  rent,  and  claims  a  dissolution  of  the  contract  of 
lease,  <m  two  grounds; 

"(1)  The  destruction  of  the  leased  premises  in  the  whole,  or  at  least  in  part; 
(2)  the  failure  of  the  lessor  to  comply  with  the  warrunty  of  the  lease  to  main- 
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tain  the  thing  in  a  condition  such  as  to  aeiTe  for  the  use  for  which  it  is  hired, 
inasmuch  as  the  use  of  it  has  been  much  impeded,  indeed,  so  much  so  tliat  it 
may  well  be  said  that  the  use  of  it  has  entirely  failed." 

No  relief  is  claimed  ander  the  general  rules  and  prinoiples  of  equity, 
as  administered  ordinarily  in  a  court  of  ohanoery.  Indeed,  it  may 
be  doubted  if  any  could  be  given.  Sea  Story,  Eq.  Jur,  §§  101,  102; 
Pom.  Eq.  §■  823.  The  complainant  is  then,  of  course,  remitted  to 
the  Louisiana  Code  for  authority  to  grant  such  relief  as  he  asks. 
From  the  facte  found  by  thd  master  the  thing  leased  has  not  been 
destroyed  in  whole  or  in  part,  the  crops  on  the  place  forming  no  part 
of  the  thing  leased ;  and  if  they  do,  and  were  destroyed  by  an  unfore- 
seen event,  for  such  destruction  the  Code  only  gives  an  abatement  of 
rent,  (Code,  art.  2748,)  which,  as  has  been  said»  is  repudiated  by  the 
complainant.  ' 

The  Code,  article  S692,  expressly  stipulates  that  the  lessor  is  bound 
to  maintain  the  thing  in  a  condition  sach  as  to  serve  for  the  use  for 
which  it  is  hired;  but,  except  as  provided  in  article  2699,  failure  to 
keep  in  repair  or  condition  does  not  annul  the  lease,  for  iu  such  case 
the  lessee  is  required  to  make  the  repairs  himself  and  deduct  from 
the  rent,  (article  2694;)  and  in  this  case  it  may  be  noted  that  com- 
plainant, in  his  supplemental  bill,  admits  that  by  his  contract  he  was 
to  keep  the  place  in  repair.    Article  2699,  aupra,  is  as  follows : 

"  If,  without  any  fault  of  the  lessor,  the  thing  cease  to  be  fit  for  the  purpose 
for  which  it  was  leased,  or  if  the  use  be  much  impeded, — as,  if  a  neighbw  by 
raising  his  walls  shall  intercept  the  light  of  a  house  leased, — the  lessee  may, 
according  to  circumstances,  obtain  the  annutlmeut  of  the  lease,  but  has  no 
daira  tot  indemnity." 

The  thing  leased  in  this  case  was  for  the  purpose  of  serviug  as  a 
sugar  plantation,  a  place  on  which  cane  was  to  be  grown,  thereafter 
to  be  made  into  sugar;  and  it  is  vigorously  contended  that  it  has 
"ceased  to  be  fit  for  that  purpose,"  ^nd  that  its  "use  has  been  much 
impeded."  The  argument  is  that  as  the  ditches  and  canals  are  filed 
up  and  all  the  seed  cane  destroyed,  requiring  great  labor  and  expense 
and  miich  delay  to  put  the  place  in  the  condition  it  was  before  the 
overflow,  and  so  as  to  make  sugar  cultivation  thereon  profitable,  the 
thing  has  ceased  to  be  fit,  and  the  lessee  is  much  impeded  within  the 
terms  and  meaning  of  article  2699,  mpra. 

The  facts  in  the  case  do  not  warrant  the  finding  that  the  place  has 
ceased  to  be  fit  for  a  sugar  plantation.  It  is  incontestable  that  it  can 
be  used  for  the  purpose  of  growing  cane  and  making  sugar;  labor 
and  expense  are  all  that  is  required,  and  I  take  it  they  are  always  re- 
quired; and  this  place  can  differ  from  others  in  that  respect  only  in 
requiring  more  of  each.  Nor  can  it  be  said  that  the  lessee  by  the 
overflow  is  much  impeded  in  the  use  of  the  place.  If  the  water  had 
remained,  and  now  covered  any  considerable  portion  of  the  place, 
there  would  be  much  impediment  in  the  use  of  the  thing,  but  as  the 
facts  appear  the  lessee  has  the  full,  unobstructed  use  of  the  thing  he 
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leased.  The  case  is  that  complainant  has  lost  crops,  and  the  present 
prospect  of  making  profitiA}le  crops,  and  under  his  contract,  accord- 
ing to  equitable  and  Louisiana  jurisprudence,  be  must  bear  bis  loss,  as 
be  does  not  bring  his  case  within  the  provisions  of  article  2743,  Civil 
Code  La.,  for  an  abatement  of  the  rent.  There  is  no  adjudioated 
Louisiana  case  oited  that  supports  the  complainant's  demand  for  an- 
nuUment  of  the  lease  on  the  ground  that  the  defendant  has  failed  to 
comply  with  the  obligations  of  the  contract.  The  Louisiana  cases 
cited  by  the  master  are  adverse.  'See  Dussnau  v.  Geneves,  6  La.  Ann. 
279;  Denman  v.  Lopez,  12  La.  Ann.  823. 

A  few  -words  as  to  the  French  authorities  cited : 

The  extracts  from  Troplong  (Troplong  dn  Louage  des  Ghoses,  e. 
695,  697)  on  the  effects  resulting  from  the  loss  of  th^  fruits  and  the 
harvest  from  fatal  circumstances  and-  through  violent  perturbations, 
and  claiming  that  the  fruits  not  gathered  are  at  the  risk  of  the  lessor, 
are  taken  from  his  commentariea  on  articles  1769, 1770  of  the  Code 
Napoleon,  relating  solely  to  the  reduction  of  the  rent  in  case  of  the 
loss  of  the  harvest. 

The  extract  from  6  Mareadi,  499,  is  an  insolated  extract  from  his 
commentary  on  article  1771,  Code  Napoleon,  in  relation  to  the  loss 
of  fruits  separated  from  the  soil.  The  extract  from  the  same  author, 
volume  6,  art.  N.  0.  1720,  is  from  a  commentary  on  artiole  1730 
of  the  Code  Napoleon,  the  place  of  which  is  supplied  in  the  Louis- 
iana Code  by  articles  2693  and  2694,  in  relation  to  the  repairs  made 
by  the  lessor.  A  comparison  of  the  two  codes  will  show  that  the 
Louisiana  Code  goes  further  than  the  Code  Napoleon  in  this :  that  it 
provides  that  in  case  of  the  refusal  of  the  lessor  to  make  the  repairs, 
the  lessee  may  cause  them  to  be  made  at  the  lessor's  expense. 

The  case  of  De  Silly  C.  de  Pommeriau,  Journal  de  Palais,  1872,  p. 
939,  which  counsel  cite  "as  having  the  advantage  of  presenting  pre- 
cisely the  features  of  the  present  cause,"  has  been  misapprehended,  as 
in  that  ease  the  Court  of  Cassation  refused  to  rescind  and  annnl  the 
lease,  but  held  that  the  rent  might  be  reduced,  and  so  ordered.  No 
adjudicated  French  case  is  cited  which  justifies  the  court  in  conclud- 
ing that  the  French  jurisprudence  in  cases  similar  to  the  present  dif- 
fers from  our  own. 

The  complainant's  case  is  a  hard  one,  and  if  the  justification  could 
be  found,  either  in  Louisiana  law  or  the  general  principles  of  equity, 
I  should  be  very  glad  to  afford  him  relief,  even  to  compelling  the  de- 
fendant, who  is  in  no  wise  in  fault,  to  share  part  of  the  inevitable 
loss; 'but  as  I  understand  the  case,  under  the  authorities,  the  com- 
plainant can  have  no  reduction  of  rent,  because  the  overflow  was  not 
an  accident  of  such  an  extraordinary  nature  that  it  could  not  have 
been,  foreseen  by  either  of  the  parties  at  the  time  the  lease  was  made, 
(Civil  Code  La.  art.  2743;)  nor  can  he  have  a  dissolution  or  annul- 
ment of  the  lease,  because  the  thing  leased  has  not  been  destroyed 
in  whole  or  in  part  by  an  unforeseen  event,  (Civil  Code  La.  art. 
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3697;)  nor  lost,  (Civil  Code  La. art.  2738;)  nor  has  it  eeasfid  to  be  fit 
for  the  purposes  for  which  it  was  leased,  (avil  Code  La.  art.  2099 ;) 
nor  is  the  use  of  it  muoh  impeded.   Civil  Code  La.  art.  2699. 

The  exceptions  to  the  master's  report  will  be  overruled,  with  costs ; 
and  the  report  will  be  confirmed  and  homologated,  and  the  defendant 
Will  be  allowed  to  take  a  decree  dismissing  the  complainant's  bill  with 
costs. 


Thb  Quantico  Cotton.' 
Evans  and  others  v.  State  Nat.  Bank.' 
{(Xreuit  Court,  B.  D.Louitiana.   Juue  20,  1885.) 

CONVEHBIOH  AND  SPOLIATION. 

In  order  to  hold  a  party  for  an  alleged  conversion  and  spoliatioa,  it  is  neces- 
sary to  prove,  either  that  he  or  his  agents  participated  in  the  conversion,  or 
received  or  benefited  by  tlie  proceeds  of  tlie  coaverglon,  in  wliole  or  in  part. 

In  Chancery. 

Albert  O.  Brice  and  Albert  H.  Leonard,  for  complainant. 
James  MeConntU,  for  defendant. 

Fabbeb,  J.  The  facts  as  claimed  by  complainant  are  as  follows: 
On  December  27,  1859,  S.  T>.  Linton,  a  very  wealthy  planter,  exe- 
cuted a  mortgage  on  a  valaable  plantation  situated  in  the  parish  of 
Bapides,  known  as  the  "Quantico  Plantation,"  and  on  the  improve- 
ments thereon,  and  the  stoek,  cattle,  horses,  mules,  farming  utensils, 
implements  of  husbandry,  and  195  slaves  thereto  attached,  to  secure  a 
debt  of  $130,000,  which  he  owed  his  commission  merchants,  W.  &  D. 
Urquhart,  of  New  Orleans,  evidenced  by  12  notes,  each  for  $10,- 
838.38^,  drawn  to  his  own  order  and  by  him  indorsed,  maturing 
January  10-13,  February  10-13,  March  10-13,  and  March  15-18,  of 
years  1861-62-63.  A  few  days  after,  the  Louisiana  State  Bank,  now 
the  State  National  Bank,  discounted  three  of  said  notes,  viz.,  those 
maturing  February  10-13,  March  10-13,  and  March  15-18,  A.  D. 
1862,  and  received  four  of  said  notes,  viz.,  those  maturing  January 
10-13,  1862,  February  10-18,  March  10-13,  and  March  15-18, 1863, 
as  collateral  to  seonre  payment  of  note  given  by  W.  &  D.  Urquhart 
to  the  bank  for  money  borrowed  equal  to  the  face  amount  of  the  notes 
pledged. 

The  ability  of  Linton  to  provide  for  his  notes  was  not  questioned 
by  himself  or  those  who  held  them.  They  would  doubtless  have  been 
met  when  due,  but  shortly  before  the  notes  first  falling  due  matured, 
the  country  was  precipitated  into  a  revolution.    Louisiana  seceded, 

^Reported  by  Joseph  F.  Horoor,  Esq.,  of  the  New  Orleans  bar. 
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joined  other  siatoB  in  creating  the  Soatbern  Confederacy,  and  mar- 
shaled all  her  resources  to  meet  the  shook  of  rapidly  approaching 
war.  The  state  became  a  military  camp;  her  people  were  wild  with 
excitement;  the  ordinary  affairs  of  life  were  ignored  or  neglected,  and 
eonfusion  reigned. 

In  view  of  probable  contingencies,  Linton  (as  he  stated  under  oath) 
effected  an  arrangement  by  which  the  notes  falling  dne  in  1861  were 
extended  one  year.  Such  being  the  situation,  on  March  15, 1861,  W. 
&  D.  Urquhart,  who,  for  some  cause,  real  or  fancied  or  feigned,  con- 
sidered, or  affected  to  consider,  themselves  in  some  manner  aggrieved 
by  Linton,  instituted  in  the  Fourth  district  court  of  Orleans  parish  a 
suit  against  him  for  $3,108,  based  on  an  open  account,  and  on  com- 
missions alleged  to  be  due  on  cotton,  which  they  claim  should  have 
been  shipped  to  them  by  Linton.  On  the  same  day,  and  in  the  same 
court,  David  Urquhart,  one  of  the  firm  of  W.  &  D,  Urquhart,  insti- 
tuted cause  No.  14,665,  entitled  David  Urquhart  v.  S.  D.  Linton, — a 
suit  for  executory  process.  In  the  petition  signed  by  J.  E.  Klgee,  at- 
torney, it  is  alleged  that  Linton  is  indebted  to  Urquhart  in  the  sum 
of  $32,500,  with  interest  for  three  of  the  notes  hnreinbefore  mentioned, 
viz.,  those  maturing  respectively  January  13,  February  18,  and  March 
13,  1S61.  The  mortgage  executed  by  Linton  is  made  part  of  the  pe- 
tition, and  an  order  of  seizure  and  sale  prayed  for.  On  the  same 
day  an  order  of  seizure  and  sale  was  granted,  directing  the  sheriff 
of  Hapides  parish  to  seize  and  sell  the  property  mortgaged,  for  cash, 
to  satisfy  amount  sued  for.  "and  on  such  terms  of  credit  as  will  cor- 
respond with  the  falling  due  of  the  remaining  nine  notes,  set  forth  and 
described  in  the  act  of  mortgage  aforesaid. 

A  writ  of  seizure  and  sale  issued  in  said  cause,  No.  14,665,  directed 
to  the  sheriff  of  Hapides  parish,  under  which  that  officer,  advertised 
the  mortgaged  prop^ty  for  sale  on  the  first  Saturday  in  May,  1861. 
This  writ  does  not  appear  in  the  transcript;  it  was  neither  executed 
nor  returned,  and  was  destroyed,  with  all  other  papers  of  the  sheriff's 
office,  when  the  court-house  of  Bapides  parish  was  burned  by  the  fed- 
eral army,  in  1864.  The  sheriff  made  a  mere  paper  seizure,  if  any. 
He  certainly  did  not  take  actual  possession  of  the  property  mortgaged; 
it  remained  in  Linton's  posseseion,  and  was  managed  and  controlled 
by  him,  through  his  overseeors  and  agents,  until  August,  1863.  The 
execution  of  this  writ  was  enjoined  by  Linton,  who,  on  April  20, 1861, 
instituted,  in  Fourth  district  court  of  Orleans  parish,  suit  No.  14,846, 
entitled  S.  D.  Linton  v.  D.  UrquJmrt.  In  his  petition  Linton  alleged 
that,  by  agreement  between  himself  and  Urquhart,  the  time  for  pay- 
ment of  all  notes  which  on  their  face  matured  in  1861,  including  those 
sued  on  by  Urquhart,  bad  been  extendtid  one  year.  On  Linton's  af- 
fidavit to  that  effect,  and  in  accordance  with  the  prayer  of  his  peti- 
tion, an  injunction  was  granted  by  the  judge  of  the  Fourth  district 
court  against  B.  Urquhart  and  the  sheriff  of  Bapides  parish,  ordering 
them  to  suspend  the  sale  of  sud  mortgaged  property  nnder  the  said 
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writ  of  Beisare  and  sale  issued  in  the  Bait  of  D.  Urqahart  v.  S.  D.  Lin- 
ton, No.  14,665,  until  the  final  hearing  and  deeision  of  the  sail  instir 
tated  by  Linton  v.  Urquhart.  On  this  order  writs  of  injunction  were 
issued  to  David  Urqahart  and  to  the  sheriff  of  Bapides.  No  further 
action  has  since  been  taken  in  said  oause. 

In  April,  1862,  the  federals  captured  New  Orleans,  and  in  a  short 
time  thereafter  occnpied  and  held,  until  the  dose  of  the  war,  a  con- 
siderable portion  of  southern  Louisiana.  Meanwhile  their  fleet  as- 
cended the  Mississippi  river  and  the  Bed  river,  and  some  time  in  the 
spring  of  1863  held  Alexandria,  on  Bed  river,  in  Rapides  parish,  for 
a  few  days,  the  Confederate  forces  resumiug  ppssession  when  the  gun- 
boats withdrew;,  and  from  that  time  until  the  fianks  expedition  ar- 
rived in  fiapides,  in  the  spring  of  1664,  the  Confederate  army  held 
the  parish,  and  the  Confederate  government  was  paramount  therein. 
It  was  evident,  however,  that  the  federals  could  occupy  Alexandria  or 
any  other  place  on  a  river  navigable  by  their  gun-boats  whenever  they 
desired  to  do  so,  and  this  fact  was  well  known  by  the  parties  through 
whose  combined  action  Linton  was  despoiled  of  his  property. 

In  the  month  of  April  or  May,  1863,  Linton,  accompanied  by  his 
wife,  went  to  the  Quantico  plantation.  It  was  then  in  his  possession 
and  under  his  exclusive  control.  He  placed  an  overseer  or  manager 
in  charge  of  the  place;  employed  an  engineer, — there  being  a  steam- 
gin  on  tiie  plantation, — and,  remaining  only  a  short  time,  went  to 
Texas,  and  from  there  to  Cuba,  and  from  there,  in  the  fall  of  1.863, 
to  Europe,  where  he  remained  until  after  the  close  of  the  war. 

On  the  twenty-first  day  of  August,  A.  D.  1863,  J.  £.  Elgee,  the 
same  attorney  who  represented  Urquhart  and  Cohen  in  their  suits 
against  Linton,  instituted  in  the  parish  of  Bapides  two  other  suits 
against  Linton, — one  in  the  name  of  Urquhart,  and  one  for  the  Louis- 
iana State  Bank, — in  which  suit  two  writs  were  issued  by  the  clerk 
of  the  district  court  of  Bapides,  and  by  that  officer  placed  in  the  hands 
of  the  depnty-Bfaeriff  of  the  parish,  John  Clements,  then  in  full  and 
sole  charge  of  the  sheriff's  office,  tiie  sheriff  being  absent  in  the  Con- 
federate army. 

Under  these  writs,  and  acting  under  written  instructions  given  by 
7.  E.  Elgee,  attorney  of  the  plaintiffs  in  said  suits,  Clements  seized 
some  1,800  bales  of  cotton,  (or  rather  cotton  amounting  to  some  1,800 
bales,  only  a  portion  of  it  being  baled  at  the  time,)  the  property  of  8. 
D.  Linton,  and  then  on  the  Quautico  plantation;  served  notice  of 
seizure  on  William  Morris,  who  had  been  left  in  charge  of  the  planta- 
tion when  Linton  went  toEurope;  and,  still  acting  under Elgee'e  writ- 
ten instructions,  appointed  J.  Madison  Wells  keeper  of  the  property  he 
seized,  and  put  him  (Wells)  in  possession  of  same.  These  suits,  writs, 
instructions  of  Elgee,  attorney,  and  sheriff's  returns,  showing  seizure, 
were  all  destroyed  with  the  court-house  of  Bapides  parish,  when  that 
building  was  burned,  in  186^.  Some  months  after  Wells  had  been  put 
in  possession  of  Linton's  cotton,  he  left  Bapides  parish  and  came  to 
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New  Orleans,  where  he  remained  some  time,  became  a  candidate  for 
the  office  of  lieutenant  governor  of  Louisiana,  at  an  election  held 
nnder  federal  anspices  in  February,  1864,  and  was  elected.  Mean- 
while, Gen.  Banks  was  moving  northward  on  his  Bed  river  expedition, 
and  Wells  returned  to  Bapides  with  him.  The  expedition  eontinned 
on  to  Mansfield.  On  his  return,  Wells  chartered  a  railroad  which  ran 
from  Alexandria  through  the  Quantico  plantation  to  Lecompte,  and 
by  means  of  this  railroad  removed  to  Alexandria  all  of  the  cotton 
which  he  held  as  keeper.  The  federal  forces  were  repulsed  at  Mans- 
field and  retreated,  making,  however,  a  stand  at  Alexandria  for  several 
days.  During  their  stay,  Wells  managed  to  ship  on  government  trans, 
ports,  which  accompanied  the  Banks  expedition,  the  potton  which  he 
had  brought  into  Alexandria  from  the  Quantico  plantation.  A  por- 
tion of  the  same,  about  1,000  bales,  was  carried  to  New  Orleans,  and 
the  balance,  about  800  l^Ies,  was  taken  op  the  Mississippi  river  to 
some  point  in  Illinois.  The  cotton  which  arrived  at  New  Orleans  was 
consigned  to  and  received  by  G.  A.  Weed  &  Co.,  who  sold  same  and 
■paid  to  Wells  net  proceeds  thereof,  some  $340,000.  The  evidence 
gives  no  further  account  of  the  cotton,  worth  at  that  time  at  least 
$800,000,  which  went  up  the  Mississippi  river. 

Linton,  absent  in  Europe,  had  no  knowledge  of  the  seizures  made 
in  1863,  or  of  the  removal  of  his  cotton,  and  died  ignorant  of  the 
facts.  In  1866  he  was  interdicted  by  one  of  the  courts  of  Paris, 
France,  where  he  then  resided,  and  soon  thereafter,  to-wit,  in  the 
early  part  of  the  year  1867,  died.  Meanwhile,  after  the  close  of  the 
war,  and  some  time  in  the  fall  or  winter  of  1866,  Linton,  with  his  wife, 
came  back  to  Louisiana,  remaining  in  New  Orleans  some  months. 
Linton's  mental  condition,  however,  prevented  him  from  learning  the 
true  condition  of  his  affairs,  and  his  wife,  reared  in  luxury,  was  ab- 
Bolntely  without  any  experience  in  matters  of  business.  They  re- 
turned to  Paris  some  time  in  the  year  1866,  no  wiser  than  when  they 
left  there.  Linton  died  in  Europe  as  stated.  His  widow  remained 
there  until  the  winter  of  1869-70,  when  she  returned  to  this  oountry, 
where  she  has  since  lived.  Some  time  after  her  return  she  was  in- 
formed of  the  facts  herdnbefore  stated,  and  thereupon  commenced  a 
struggle,  against  desperate  odds,  to  compel  the  spoliators  to  account 
for  the  property  which  they  had  wrongfully  taken. 

Before  proceeding  further  it  may  be  well  to  state :  (1)  That  the 
Louisiana  8tate  Bank  was,  some  time  since,  changed  into  a  national 
bank,  and  is  now  known  as  the  State  National  Bank.  It  is  conceded 
that  the  State  National  Bank  succeeded  to  all  the  rights  and  is  liable 
for  all  obligations  of  the  Louisiana  State  Bank.  For  convenience  it 
will  be  referred  to  as  the  bank.  (2)  The  succession  of  Linton  ia 
now  represented  by  the  complainant,  Marie  P.  Evans,  his  widow,  ex- 
ecutrix of  his  last  will,  in  whieh  she  is  constitnted  his  sole  universal 
legatee. 

The  State  National  Bank,  the  only  contesting  defendant,  in  a 
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lengthy  answer,  responsive  to  the  bill  and  amended  supplemental 
bills,  denies  all  participation  in  and  responsibility  for  any  and  all 
acts  charged  by  the  oomplainantSf  so  far  as  any  liability  ia  sought  to 
be  attached  to  the  bank. 
-  From  the  evidence  in  the  case  I  find : 

1.  The  seizure  of  the  Quantico  plantation  in  the  suit  of  Urquhart 
T.  Linton^  No.  14,665  of  the  docket  of  the  Fourth  district  court  of 
New  Orleans,  was  actual  seizure,  and  thereunder  J.  M.  Wells  was 
appointed  keeper,  and  as  such  keeper  had  possession.  This  appears 
by  the  averments  of  oomplainants*  bill;  by  the  record  of  the  case 
No.  14,665;  by  the  judicial  allegations  and  admissions  of  Linton  in 
his  suit,  No.  14,846,  of  the  same  court,  for  an  injunction;  by  the 
ie8tim(my  of  Wells,  who  swears  he  was  appointed  keeper  under  the 
proeesB  which  issued  from  the  Fourth  district  court  of  New  Orleans; 
and  by  the  testimony  of  the  complainant  herself,  who  swears  that  in 
the  early  spring  of  1863  she  was  herself  on  the  plantation,  and  that 
the  property  was  then  in  the  possession  of  Gov.  Wells,  who  was  liv- 
ing on  the  place  in  possession  and  charge. 

2.  It  is  not  satisfactorily  shown  that  any  suit  was  entered  by  the 
Ijonisiana  State  Bank  against  Linton  id863,  nor  that  any  seizure  of 
Linton's  property  was  made  in  that  year  on  behalf  of  the  bank.  Neither 
the  original  in  this  case  nor  any  of  the  supplemental  or  amended  bills 
allege  any  such  suit  and  seizure;  the  only  allegation  on  the  subject 
being,  "that  during  the  time  of  such  occupation  by  said  David  Ur- 
quhart, and  on  or  about  the  twenty-first  of  August,  A.  D.  1863,  the 
defendant  the  State  National  Bank  of  the  city  of  New  Orleans,  then 
known  as  the  Louisiana  State  Bank,  joined  with  the  said  defendant 
David  Urquhart  in  the  possession  of  the  said  above  mentioned  and 
described  piece  or  parcel  of  land,  and  continued  in  such  possession 

and  occupancy  until  on  or  about  the  day  of  January,  A.  D. 

1869." 

Such  snit  and  seizure  were  very  unlikely  proceedings  to  be  had  at 
that  time.  The  State  Bank  was  in  the  hands  of  loyal  liquidators,  ap- 
pointed by  the  general  commanding  the  United  States  forces  in  Louis- 
iana; the  parish  of  Bapides  was  at  best  debatable  ground,  with  none 
but  a  Confederate  court  and  officers ;  and  whether  such  a  suit  was  in- 
stituted in  Bapides  or  Orleans  parish,  it  is  not  likely  that  a  seizure 
could  have  been  made  in  Bapides,  except,  perhaps,  in  the  latter  case, 
daring  the  short  time  the  federal  troops  occupied  the  parish  in  1863, 
and  any  such  seizure  would  have  been  vain  and  illusory.  The  main 
witness  on  this  point,  Clements,  who  testifies  that  he  was  the  deputy- 
sheriff  that  made  the  seizure,  says  the  suit  was  instituted  in  Bapides, 
and  was  during  the  federal  raid  of  1863,  which,  he  says,  lasted  about 
10  days,  and  that  he  then  and  there  appointed  Wells  keeper.  The 
witnesses  Mrs.  Morris  and  Jackson  Johnson,  whose  testimony  was 
taken  21  years  after,  are  certain  that  Clements  made  the  seizure  at  the 
suit  of  the  bank,  on  process  from  Bapides  parish,  in  August,  1863, 
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and  then  and  there  appointed  Wells  keeper.  Henry  Perkina,  uncle 
of  complainant,  and  to  some  extent  agent  for  Linton,  swears  be  was 
on  the  place  in  September  or  October,  1863 ;  that  Wells  was  in  chaise 
as  keeper;  that  be  saw  hia  authori^,  and  it  was  signed  by  Neai,  the 
sheriff. 

Wells  swears  that  he  was  appointed  under  process  from  the  Foarth 
district  conrt  in  New  Orleans,  and  in  this  he  ia  corroborated  by  the 
appointment  (a  copy  of  which  is  in  record  14,665)  from  said  Fonrtfa 
district  court.  It  is  argued  strenuously  that  both  complainant 
and  defendant  agree  that  in  1865  the  conrt-honse  and  records  of  Rap- 
ides parish  were  destroyed,  that  the  papers  preaented  in  1865,  in  the 
Fourth  district  court,  purporting  to  be  the  original  order  of  seizure 
and  sale  in  No.  14,665,  and  the  appointment  thereunder  of  Wella  as 
keeper,  were  manufactured  for  the  oceasion.  The  high  character  of 
the  attorneys  appearing  at  that  time  in  this  case,  one  of  whom  (Sen- 
ator Jonas)  swears  that  he  saw  the  originals,  forbids  the  court  from 
such  conclusion.  And  what  more  natural  than  that  Got.  Wells,  as 
keeper,  should  have  in  his  possession  his  appointment  as  keeper? 
Henry  Perkins,  whom  the  complainant  ought  not  to  dispute,  swears 
that  Wells  showed  it  to  him -in  September  or  October,  1863. 

It  seems  to  me,  from  all  the  circumstances  ia  proof,  that  Deputy- 
Bberiff  Clements,  from  lapse  of  time  and  confusion  of  seizores,  is 
mistaken,  and  that  the  witnesses  Mrs.  Morris  and  Jackson  Johnson 
are  not  entitled,  under  the  circumstances,  to  much  credit  when  they 
-  swear  so  positively  as  to  the  bank's  being  creditor  in  a  suit  between 
other  parties  21  years  before.  The  history  of  this  case,  as  shown  by 
the  pleadings,  strongly  tends  to  show  that  their  testimony  was  an 
after-thought  or  lucky  Bud  for  the  complainant,  if  not  to  themselves. 

3.  The  evidence  does  not  show  that  the  bank  bad  any  hand  in  the 
removal  and  conversion  of  cotton  from  the  Quantieo  plantation  at 
any  time  during  or  after  the  war;  nor  that  any  agents  of  the  bank 
had  anything  to  do  with  such  removal  and  conversion.  There  is  a 
great  deal  of  hearsay  evidence  to  the  effect  that  Wells  and  the  parties 
who  assisted  in  bringing  cotton  out  of  Bed  river  in  1864,  and  in 
selling  and  dispoain,^  of  it,'  said  at  times  that  "the  bank  had  an  in- 
terest,"— "that  the  bank  had  a  lien;"  "that  Wells  said,  in  removing 
cotton  from  Quantieo,  he  acted  as  agent  of  the  bank;"  "that  Weed  & 
Go.  said  it  was  cotton  which  bad  been  seized  by  some  bank;"  but 
there  is  no  evidence  shown  that  any  agent  of  the  bank  had  anything 
to  do  with  the  removal  and  conversion  of  any  cotton,  except  that  of 
V.  A.  Ward,  secret  service  officer,  who  says  that  he  reported  to  Ool. 
G.  W.  Kilbourne,  provost  marshal,  that  cotton  was  brought  to  New 
Orleans  on  government  transports  attached  to  the  Banks  expedition, 
and  that  J.  Madison  Wells  bad  some  connection  with  it;  that  there- 
upon Ool.  Kilbourne  sent  him  (Ward)  for  J.  M.  Lapeyre,  who  came 
to  the  provost  marshal's  office,  and  thereupon  the  "provost  marshal 
asked  him  about  the  cotton  that  came  down  the  riT»i  supposing  it  to 
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be  John  A.  Stevenson'B,  who  had  a  contract  to  bring  in  cotton  vhich 
the  government  had  an  interest  in  to  a  certain  extent,  and  he  said  no; 
it  WAS  eotton  that  he  had  got  a  permit  to  bring  in.  If  was  Madison 
Wells'  cotton,  which  the  bank  had  a  lien  upon." 

Col.  KUboame,  the  provost  marshal,  testifies  that  he  sent  for  La- 
peyre  at  the  instance  of  Gen.  Bowen,  and  that  the  interview  with  La- 
pejre  was  in  the  presence  of  Gen.  Banks,  Gen.  Bowen,  and  himself, 
and  that  Lapeyre  explained  that  it  was  not  Stevenson's  cotton,  bnt 
cotton  parohased  with  money  belonging  to  some  other  fund,  and  he 
says  nothing  of  any  claim  on  the  part  of  the  bank.  Now  Lapeyre 
had  been  president  of  the  Louisiana  State  Bank,  and  was,  at  that  time, 
one  of  the  three  military  liquidators  and  commissioners  of  the  bank. 
That  he  was  engaged  in  eotton  speculations,  and  was  interested  with 
Wells  and  others  in  the  cotton  brought  from  Red  river,  may  be  con- 
ceded, and  still  the  case  is  far  from  showing  that  in  such  interest 
with  Wells  he  (Lapeyre)  represented  the  bank,  or  pretended  to  do  so. 
Nothing  would  be  more  natural,  if  Wells  and  others  were  engaged  in 
spoliating  the  owners  of  cotton  and  bringing  it  in  through  the  Union 
lines,  than  for  them  to  answer  that  the  bank  had  "an  interest,"  or  "a 
lien,"  well  knowing  that  the  bank  was  in  the  hands  of  a  loyal  com- 
inission,  under  the  protection  of  the  general  commanding,  and  that 
the  bank  held  large  mortgage  interests  on  plantations,  and  on  "Quan-. 
tioo"  in  particular. 

4.  The  case  shows  that  on  June  11, 1863,  the  commanding  general 
of  the  department  of  the  gulf,  by  special  order  No.  138,  appointed  Col. 
0,  0.  Dwight,  A.  Miltenberger,  and  J.  M.  Lapeyre  commissioners  to 
effect  the  liquidation  of  the  Louisiana  State  Bank,  and  ordered  that 
the  said  commissioners  enter  upon  the  discharge  of  tbeir  duties  im- 
mediately, and  that  accordingly,  on  the  seventeenth  of  June,  over  the 
protest  of  the  pr^ident  and  board'  of  directors  of  said  bank,  the  said 
commissioners  took  possession  of  all  the  assets,  affairs,  and  business 
of  said  bank,  ousting  the  directors  from  all  control,  and  that  the  affairs 
and  control  of  the  hank  remained  in  the  hands  of  said  commissioners, 
and  out  of  the  control  of  its  legal  board  of  directors,  nntil  Gen.  Canby 
restored  the  bank  and  its  affairs  to  the  directors  and  stockholders  in 
January,  1866.  This  period,  from  June  17,  1863,  to  1866,  covers  the 
time  of  all  operations  complained  of  in  the  present  case. 

5.  There  is  no  evidence  to  show  that  any  of  the  proceeds  of  the 
alleged  spoliation  and  oonvorsion  of  the  "Quantioo"  cotton  ever  came 
to  the  hands  of  the  bank,  or  to  the  hands  of  any  of  its  agents  for  the 
bank;  while  the  sworn  answer  of  the  bank,  and  the  evidence  of  Sam- 
nel  H.  Kennedy,  a  director  from  before  1863  till  now,  and  for  many 
years  president  of  the  bank,  and  that  of  G.  L.  G.  Dupuy,  cashier,  is 
positive  that  the  bank  received  no  part  or  parcel  ot  such  proceeds; 
and  they  are  corroborated  by  tbe  books  and  records  of  the  bank  cov- 
ering its  entire  history. 

Tbe  evidence  in  this  case  is  very  voluminous,  and  relates  to  many 
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matierB  I  find  no  time  nor  necessity  to  review,  for  they  throw  no  light 
upon  the  issues  as  I  anderstand  them.  It  seems  to  me  very  dear  that 
in  order  to  hold  the  bank  liable  for  the  alleged  oonveraion  and  spoli- 
ation it  is  necessary  to  find  that  either  the  bank,  through  its  agents, 
participated  in  the  conversion,  or  received  or  benefited  by  the  pro- 
ceeds of  the  conversion  in  whole  or  in  part.  Under  the  evidence  in 
this  case,  and  the  facts  as  I  have  foond  them,  neither  of  these  is 
shown,  nor  is  there  under  the  evidence  a  well-foauded  suspicion  that 
the  bank  was  guilty  of  either.  Whatever  figure  the  agents  of  .the 
bank  cut  in  the  whole  matter  (and  we  have  proof  only  of  the  single 
declaration  of  Lapeyre,  military  commisBioner,  as  testified  to  by 
Ward)  would  not,  in  my  judgment,  bind  the  bank,  even  if  it  had  been 
in  the  control  of  its  own  agents ;  but  when  it  is  considered  that  at  that 
time  the  bank  was  in  the  possession  and  under  the  control  of  the  mil- 
itary authorities,  and  not  under  the  control  of  its  directors  and  stock- 
holders, it  would  seem  preposterous  to  hold  the  bank  responsible  tot 
torts  and  wrongs  with  which  the  stockholders  and  directors  had  noth- 
ing to  do,  and  that,  too,  on  fiimsy  hearsay  evidence,  only  supported  . 
by  Ward,  who  is  directly  contradicted  by  Kilbonrne.  That  wrongs 
were  committed  by  the  military  liquidators,  and  that  the  bank  rati- 
fied them  by  its  stockholders  resuming  control,  is  an  assumption  vrith- 
out  proof,  and  a  conclusion  that  does  not  follow. 

A  decree  will  be  entered  dismissing  the  bill  and  amended  supple- 
mental bills  as  to  the  State  National  Bank,  with  costs. 


SEiaNouRBT  t).  HouB  Ims.  Co.  and  others.* 

idreuH  Court,  E.  D.  Louisiana.   July  2,  1885.) 

Corporations — IIeduction  of  Capital  Stock.  . 

Under  the  laws  of  Louieiana  authority  to  increase  the  capital  stock  of  a  cor- 
poration must  be  express.  As  the  constitution  and  laws  of  Loalsiaoa  proTide 
for  the  increase  of  the  capital  stock,  but  are  silent  as  to  a  decrease,  the  power 
to  reduce  the  stock  of  a  corporation  was  inteaiioDally  denied. 

In  Chancery. 

E.  H.  Farrar  and  E.  B,  Kruttaehnittf  for  complainants. 
Ckaa,  B.  SingUtortf  Biehard  H,  Browne,  B.  F,  ChoaU,  for  defend- 
ants. 

Pardee,  J.  The  suit  is  brought  to  restrain  the  Home  Insurance 
Company  from  reducing  its  capital  stock.  The  question  is  one  of  the 
power  of  the  company,  and  not  of  the  propriety  of  its  proposed  ac- 
tion. It  is  well-settled  corporation  law,  "that  a  corporation  has 
no  implied  authority  to  alter  the  amount  of  its  capital  stock  where 

1  Ueportcd  by  Joseph  P.  Homor,  Esq.,  of  the  Kew  OrleaoB  bar. 
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the  charter  has  definitely  fixed  the  capital  at  a  certain  sum.  The 
shares  of  a  corporation  can  neither  be  increased  nor  diminished  in 
nnmber,  or  in  their  nominal  value,  nnless  this  be  expresBly  anthor- 
ized  by  the  company's  charter."  Mor.  Priv.  Corp.  §  230.  See  Tayl. 
Priv,  Corp.  §  133;  Green's  Brice's  Ultra  Vires,  158;  Granger's  Life  Ins. 
Co.  T.  Kamper^  78  Ala.  836.  And  it  is  understood  that  the  same  law 
prevails  in  Louisiana.  See  Percy  v.  MUlaudon,  3  La.  569.  Article 
239  of  the  constitution  of  Louisiana  prohibits  increase  of  stock  of 
corporations^  except  in  pursuance  of  j^eneral  laws.  See,  also,  act  26 
of  1882,  of  the  Laws  of  Louisiana,  specifically  providing  the  mode  and 
manner  by  which  the  stock  of  corporations  may  be  increased.  See, 
also,  section  698,  Bev.  St.  La.  From  these  Louisiana  authorities  it 
seems  clear  that  the  authority  to  increase  the  capital  stock  of  a  cor- 
poration must  be  express.  It  would  also  seem  that,  as  the  constitu- 
tion and  the  law  thereunder  provide  for  tbe  increase  of  the  stock,  but 
are  silent  as  to  a  decrease,  the  power  to  decrease  the  stock  of  a  cor- 
poration was  intentionally  denied. 

All  the  authorities  examined,  and  the  nature  of  things,  are  to  the 
effect  that  a  decrease  of  capital  stock  affects  injuriously  more  parties 
and  interests  than  would  an  increase;  increase  of  capital  being  gen- 
erally considered  to  be  beneficial  to  shareholders  and  creditors  alike, — 
to  the  former  as  tending  to  diminish  and  not  to  add  to  their  individual 
risks;  to  the  latter  as  increasing  the  amount  of  their  security.  See 
Green's  Brice's  Ultra  Vires,  160. 

In  P&rcy  v.  Millaudimt  supra^  Judge  Mabtik,  speaking  of  the  at- 
tempted reduction  of  the  capital  of  the  Planters'  bank,  says: 

"Creditors  and  customers  have  a  claim  to  the  preservation  of  the  capital 
in  its  original  integrity,  for  the  faith  of  which  they  accept  the  notes  of  the 
institution,  deposit  their  money,  and  lodge  paper  for  collection.  So  has  the 
public,  on  account  of  the  advantages  which  the  legislature  has  stipulated  the 
>^%nk  should  afford,  as  a  consideration  for  the  immunities  and  privileges  which 
charter  confers.  So  have  the  stockholders,  on  account  of  the  profits  which 
they  have  a  right  to  expect  on  the  investments  they  Iiave  respectively  made." 

I  do  not  understand  counsel  for  defendant  to  seriously  deny  that 
tbe  authority  to  increase  or  decrease  the  amount  of  capital  stock  of  a 
corporation  must  be  express;  but  he  claims  that  to  corporations  cre- 
ated under  the  general  law,  as  the  Home  Insurance  Company 'wai^ 
the  power  to  increase  or  diminish  stock  is  given  by  section  687,  Bev. 
St.  La.,  which  reads: 

"It  shall  be  lawful  for  the  stockholders  of  any  corporation,  nt  the  general 
meeting  convened  for  that  purpose,  to  make  any  modifications,  additions,  or 
changes  in  their  act  of  incorporation,  or  to  dissolve  it  with  the  assent  of  three- 
fourths  of  the  stock  represented  at  such  meeting;  any  such  modtHcation,  ad- 
dition, change,  or  dissolution  shall  be  recorded  as  required  by  tlie  preceding 
section."       _  - 

And  he  contends  that  his  construction  of  the  power  given  in  said 
section  has  been  sanctioned  by  long-continued  practice  and  usage 
among  the  corporations  of  the  state,  and  the  case  proves  that  a  num- 
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berof  leading  insaranoe  companies  in  the  city  of  NevrOrleans,  under 
Buch  construction^  have  either  increased  or  decreased  their  capital 
stock.  Some  have  done  both.  The  legislative  construction  of  sec- 
tion 687  can  be  found  in  the  proviao  of  section  693,  "provided  that 
nothing  in  this  act  shall  be  so  construed  as  to  aathorize  an  increase 
in  the  capital  stock  of  any  railroad  company."  The  judicial  con- 
Btniction should  be  found  in  the  reports  of  adjudged  oases,  bat  an  ex- 
amination of  the  Louisiana  Reports  shows  no  case  where  theqaestion 
has  been  raised.  It  is  a  fair  inference,  then,  that  in  every  eas^  where 
there  has  been  an  increase  or  decrease  of  capital  stock,  under  author- 
ity claimed  to  be  given  by  section  687,  there  has  been  unanimous 
consent  of  stockholders  and  creditors,  which  makes  a  very  different 
case  from  the  present  one. 

While  the  Louisiana  courts  have  not  been  called  on  to  determine 
whether  an  increase  or  decrease  of  the  capital  stock  of  a  corporation 
is  within  the  scope  of  section  687,  and  there  are  few  if  any  oases  from 
sister  states,  tbe  English  courts  have  construed  similar  provisions 
against  the  claimed  authority. 

In  Smithy.  Goldsworthy,  4  Adol.  &  E.  N.  S.  430.  it  was  held  that  a 
provision  "that  for  the  better  conduct  and  management  of  the  affairs 
of  the  company,  it  should  he  lawful  for  a  special  general  meeting 
called  for  the  purpose,  from  time  to  time,  to  amend,  alter,  or  annul, 
either  wholly  or  in  part,  all  or  any  of  the  clauses  of  the  said  deed,  or 
of  the  existing  regulations  and  provisions  of  the  company,"  did  not 
authorize  a  reduction  of  the  number  and  value  of  the  shares  of  tbe 
company.  See,  also,  Droitwick  Patent  Salt  Co.  v.  Curzon,  L.  B.  3 
Exch.  35;  In  re  Ehbw  Vale  Steel,  etc.,  Co,  4  Ch.  Div.  827;  In  re  Fi- 
nancial Corporation,  Ilolmes'  Case,  L.  R.  2  Ch.  714;  Society  v.  Abbott, 
2  Beav.  659.  For  American  cases,  ^ee  Granger's  Life  Ins.  Co,  v. 
Kamper,  73  Ala.  32S;  Salem  Mill  Dam  v.  Ropea,  6  Pick.  23. 

The  power  to  dissolve  does  not  carry  the  power  to  change  the  cap- 
ital stock.  Reducing  the  capital  stock  is  practically  the  dissolution 
of  the  company  and  the  organization  of  a  new  company.  It  did  ap- 
pear to  me  on  the  hearing  that  tbe  proposed  action  of  the  Home  com- 
pany was  not  a  reduction  of  the  capitsJ  stock,  for  the  capital  and  as- 
sets of  tbe  company  are  to  remain  the  same.  It  seems  that  since  the 
organization  the  capital  has  been  nominal,  to  tbe  extent  that  only  by 
estimation  has  tbe  actual  capital  of  the  company  been  equal  to  the 
par  value  of  the  shares,  and  the  proposed  action  now  is  but  to  write 
off  the  par  value  of  the  shares  so  that  the  par  value  and  the  estimated 
value  may  be  equal,  the  actual  capital  not  being  affectedj — the  actual 
stock  being  the  same  after  the  proposed  action  as  before.  It  seems 
clear  to  me  that  the  writing  off  the  value  of  shares  is  such  an  infringe- 
ment of  the  rights  of  property  as  can  only  be  accomplished  by  consent, 
or  a  clear  power  given  in  the  charter.  However,  I  have  concluded  to 
treat  the  case  as  the  parties  have  presented  it,  and  not  from  this  lat- 
ter view.   It  seems  perfectly  clear  to  me  that  the  proposed  action  of 
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the  Home  Insurance  Companj  eannot  be  lawful  over  the  protest  pf 
diBsenting  stookholdere. 

The  injunction  issned  in  the  case  will  be  perpetuated  in  the  decree. 


In  r«  Interrening  Petition  of  Fb&tt  and  another,  PartuMS,  ete. 
EiNG  and  others  v.  Ohio  ft  M.  Bt.  Go.  and  others. 

(Cireuit  Vourt,  D,  Indiana.  Jnlj  18, 1B85.} 

1,  NEQijiaENOE— Vessel  PAssnra  thhouoh  Draw— Dtirr  or  BBnooc-Kaxna 
— FAOjUitB  TO  Open  Draw— tiioBALB.  \ 

Umbk,  in  oases  where  the  draw  of  a  bridge  cannot  be  opened  to  an  ai^woaeh- 
Ing  boat  promptly,  the  keeper  of  the  bridge,  by  a  proper  signal,  io  answer  to 
the  boat's  whistle,  should  give  notice  of  the  fact ;  and  again,  when  ready  to 
open  the  draw,  should  give  a  signal  of  the  fact. 

2.  Sahr — Duty  of  Vessel. 

Where  the  only  notice  a  boat  approaching  with  a  tow  of  liargea  has  that  a 
draw  will  not  he  opened  Is  seeing  it  closed,  it  is  not  negligence  on  the  part  of 
the  boat,  after  giving  the  proper  signals,  and  there  is  no  apparent  reason  why 
the  draw  should  not  be  opened,  to  drop  down  under  the  slow  bell  until  reason- 
able prudence  requires  a  different  course. 
8.  Same— EriDBNCB— CoffTRiBDTOKr  Nboliobsob. 

On  examination  of  the  evidence  in  this  case,  Jutd,  that  contributory  dmIU 
gencoonthe  part  of  tbeboat  is  not  shown,  and  that  the  managers  of  tliQ  briogs 
were  negligent,  and  lialile  for  ttie  Injury  resulting  therefrom. 

Chancery.    On  exceptions  to  master's  report. 
F.  Winter  and  U.  J.  Hammond,  for  petitioners. 
Harrison^  Miller  dt  Elam,  for  reepoudents. 

Woods,  J.  The  master's  report  contains  a  sufficient  statement  of 
the  case.    It  is  as  follows : 

"To  the  Honorable  Court: 

"This  is  a  claim  aijainst  the  receiver  for  injuries  to  a  steara-boat  and  barges 
belonging  to  the  petitioners,  wliich  injury,  it  is  alleged,  was  occasioned  by  the 
negligence  of  the  receiver's  employes  in  the  operation  of  a  draw  in  a  bridge 
over  the  AVabiish  river  at  or  near  Vincennes. 

"The  steara-boat  D.  A.  Goodin  was  descending  the  "Wabash  river  between 
6  and  7  o'clock  a.  m.  on  ttie  fourteenth  of  February,  1884,  tbe  river  being 
at  that  time  at  a  very  high  stage.  It  is  alleged  that  tlie  steamer  approached 
tlie  bridge  in  the  usual  and  proper  channel  for  passing  ttirough  the  draw,  and 
repeatedly  gave  the  proper  signal  by  sounding  its  whistle  to  notify  the  person 
in  charge  of  the  draw  of  the  bridge  of  the  approach  of  tlie  vessel,  and  that  it 
was  desired  to  pass  through.  It  is  averred  that  the  receiver's  employes  failed 
and  omitted  to  open  thd  draw  so  as  to  permit  the  vessel  to  pass  through,  and 
negligently  and  wrongfully  kept  the  draw  of  the  bridge  closed,  by  reason 
whereof  the  vessel,  which  had  approached  nearly  to  the  draw  of  the  bridge 
before  petitioKci-s'  employes  in  cliarge  of  the  vessel  discovered  that  tbe  draw 
would  not  be  opened,  was  carried  Ijy  the  force  of  the  current  against  the 
bridge,  and  was  injured,  all  of  which  occurred  solely  by  reason  of  the  negli- 
gence of  tbe  receiver's  employes,,  and  without  any  fault  or  negligence  on  the 
pai't  of  the  petitioners*  employes. 


Dgi  ized  by  Google 


386 


I 

FEDEBAL  BEPOOTEB. 


"There  is  no  dlspubB  as  to  the  Injury  of  the  vessel  and  the  barges,  nor  any 
serious  controversy  as  to  the  amount  The  items  of  expendlturas  for  repairs, 
and  the  amount  of  damages,  are  set  forth  in  the  evidence,  and  I  find  timt  the 

Sttitioners  were  damaged  by  reason  of  the  collision  in  the  sum  of  6  —  .'■ 
at  the  right  to  recover  at  tUl  is  sti-enuously  resisted,  by  the  receiver. 
"The  steamer  Oofjdin  was  used  by  the  petitioners  in  transporting  timber 
up  and  down  the  Wabash  river.  At  this  time  the  Goodin  was  descending  the 
river,  having  in  tow  three  bfvges,  which  were  lashed  together  and  placed  In 
front  of  thevessel.  The  vessel  was  a  stern-wheeler.  Theextreme  length  of 
the  fleet  from  the  end  of  the  barges  to  the  wheel  was  153  feet,  the  longest 
barge  being  70  feet  in  length,  and  the  vessel  being  88  feet  from  out  to  out. 
The  testimony  of  the  pilot  of  the  steamer  Bellgrade,  which  met  the  Goodin 
over  a  mile  above  the  bridge,  is  that  the  barges  wereso  heavily  loaded  that  he 
feared  the  waves  made  by  his  boat  in  passing  would  swamp  them.  AlMut  a 
mile  and  a  half  above  the  bridge  there  is  a  bend  in  the  river,  and  it  was  about 
this  place  where  the  Goodin,  descending  the  river,  met  the  Bellgrade  ascend- 
ing the  river.  The  meeting  boats  exchanged  the  customary  signals.  Tlila 
was  also  about  the  place  where  the  (Tustomary  signals  were  given  for  the  open- 
ing of  the  draw  in  the  railroad  bridge.  The  course  of  the  river  from  where 
the  boat  came  in  sight  of  the  bridge  to  the  bridge  is  south .  There  was  a  strong 
wind  blowing  from  the  north-west.  The  boat  descended  the  river  with  a 
slow  motion,  after  the  first  signal  was  given,  to  a  point  opposite  or  near  Tin- 
dolph's  mill,  which  is  nearly  a  raileabove  the  bridge,  without  there  being  any 
indication  on  the  bridge  that  the  draw  would  be  opened.  At  this  point  the 
signal  was  givea  again  by  the  descending  boat,  and  nothing  was  done  at  the 
bridge  indicating  a  purpose  to  open  the  draw.  The  boat  then  descended  with 
a  slow  bell  to  a  place  near  Biirrett's  mill,  which  is  about  a  half  mile  above  the 
bridge,  where  the  wind  and  current  drove  the  barges  agtdnst  some  rafts  and 
logs  on  the  Indiana  shore.  At  this  point  the  roaster  of  the  Goodin  became 
alarmed,  and  signaled  the  pilot  of  hia  boat  to  "hold  the  fleet,"  which  meant 
that  he  should  baclc  and  use  steam  enough  to  hold  the  vessel,  and  Iceep  it  from 
descending  with  the  current,  which  at  that  place  was  pretty  swift.  He  dis- 
covered that  there  was  not  power  enough  in  the  engine  to  keep  the  vessel 
from  drifting  with  the  current  towards  the  bridge,  although  the  engineer  sajs 
he  gave  it  all  the  steam  it  would  bear.  The  engineer  and  the  pilot  txith  say 
that  when  extra  steam  was  put  on  the  strain  was  increased,  and  one  of  the 
chains  broke.  Seeing  that  the  boat  could  not  then  be  held,  the  vessel  wait 
rounded  to,,  to  go  to  the  Illinois  shore  to  a  sycamore  tree  which  stood  in  the  wa- 
ter some  distance  from  the  west  shore,  where  tliey  hoped  to  make  the  boat  fast. 
Just  as  the  turn  was  made  and  the  boat  headed  up  stream,  the  key-seat  which 
kept  the  chain  in  place  slipped  ofE,  and  the  other  chain  came  off  the  shaft. 
Being  at  the  mercy  of  the  current,  the  pilot  and  engineer  got  into  a  skiff  with 
a  line  or  rope,  and  attempted  to  reach  the  tree.  The  rope  was  too  short,  and, 
just  as  they  were  making  fast  to  the  tree,  the  boat  had  drifted  so  far  down 
stream  that  the  boat  end  of  the  rope,  before  it  was  made  fast,  slipped  off  into 
the  river.  The  vessel,  with  the  barges,  then  drifted  against  the  bridge,  and 
was  injured. 

"Tliere  was  nothing  to  obstruct  tlie  view  oi  the  vessel  from  the  watch-house 
on  tlie  draw-bridge  to  the  point  near  and  above  Tindolph's  mill.  If  the 
watchmen  and  others  in  charge  of  tlie  draw-bridge  had  been  on  the  lookout  they 
could  have  seen  the  vessel  as  it  approached.  From  the  fact  that  the  place  where 
the  steamer  Goodin  and  the  steamer  Bellgrade  met  on  the  river  aljove  was 
about  the  place  where  the  signal  for  the  draw  is  usually  given,  it  is  probable 
that  the  men  in  charge  of  tlie  bridge  mistook  or  confused  the  meeting  sig- 
nals with  tlie  signal  for  the  draw,  and  may  have  supposed  that  the  descend- 
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ing  vessel  did  not  intend  to  pass  the  bridge  at  that  time.  The  testimony  of 
the  men  at  the  bridge  is  that  they  heard  no  signals  for  the  opening  of  the 
draw,  and  njade  no  efCort  to  open  it  becanse  they  did  not  suppose  the  Goodin 
desired  to  pass  down  the  river  at  that  time.  The  master  ia  of  the  opinion  tliat 
the  men  at  the  bridge  were  not  giving  pn^per  attention*  or  the^y  would  have 
heard  the  signals  to  open  the  draw. 

"Tliere  was  not  force  enough  in  the  engine  of  the  Goodin  to  liold  it  against 
the  current,  with  the  heavily  loaded  barges  which  were  attached  tu  it.  Be- 
sides this,  the  breaking  of  the  chain  indicated,  either  that  it  was  insufficient 
for  the  purposes  of  safe  navigation,  or  had  become  so  by  reason  of  the  unusual 
strain  to  which  it  was  subjected  tbs  unusual  weight  of  the  barges  whieh 
the  vessel  was  towing. 

"Upon  the  whole  case  the  master  is  of  the  opinion,  and  therefore  reports 
and  finds,  that,  although  the  employe  of  the  receiver,  who  had  cliarge  of  tlie 
draw»  was  negligent,  the  negligence  of  the  employes  of  the  petitioners  in  tlie 
management  of  the  boat,  and  the  negligence  of  the  petitioners  in  failing  to 
supply  said  boat  witli  machinery  of  the  requisite  strength,  and  the  negligence 
of  the  petitionera'  employes  managing  the  boat,  and  in  descending  the  river 
with  the  barges  so  heavily  loaded  as  to  prevent  the  safe  navigation  of  the 
rirer  at  that  stage  of  the  water,  materially  contributed  to  the  damages  and 
losses  to  which  petitioners  have  been  subjected. 

**I  therefore  r^rt  that  the*clalm  of  petitionees  should  be  disallowed.  I 
append  to  this  report  an  abstract  of  the  evidence. 

"Bespectfully  submitted. 

"William  P.  Fishback,  Master." 

With  the  burden  of  proof  upon  the  respondert  in  respect  to  con- 
tribntory  negligence,  it  does  not  seem  to  the  court  that  the  matter  'a 
ooDclusiou  ia  the  right  one.  Wabasht  etc.,  B.  Co,  t.  Central  Trust  Co. 
38  Fbd.  Bep.  7S8.  If  the  boat's  chain  had  not  broken,  it  ia  not  ap- 
parent that,  after  it  became  evident  that  the  draw  would  not  be 
opened,  the  effort  to  reach  the  Illinois  shore  would  not  have  been  of 
easy  and  safe  accomplishment.  The  evidence  shows  that  before  the 
boat  was  started  that  morning  the  machinery  had  been  carefully  in- 
spected— ^the  chain,  link  by  link — and  all  found  to  be  in  apparent  good 
order.  The  defect,  therefore,  was  a  hidden  one,  and  consequently 
affords  no  ground  for  the  finding  that  there  was  negligence  in  failing 
to  supply  the  boat  with  adequate  machinery. 

The  captain  of  the  Bellgrade  thought  the  barges  so  heavily  loaded 
as  to  be  in  danger  of  being  swamped  by  the  waves  from  his  boat. 
They  were  not  swamped,  and  this  evidence,  at  most,  tends  to  show 
no  other  undae  or  improper  peril  to  the  navigation  of  the  boat  and 
barges.  It  was  the  right  of  the  boat-owners,  as  against  the  owners 
of  the  bridge,  to  employ  the  power  of  the  boat  to  the  fullest  extent 
consistent  with  a  reasonably  safe  navigation  in  respect  to  the  bridge, 
and  there  is  no  proof  that  in  this  instance  more  than  this  was  done. 
On  the  contrary,  only  two  days  before,  when  the  stage  of  water  was 
not  greatly  different,  this  boat,  with  the  same  barges  loaded  to  the 
same  extent,  passed  down  safely  through  this  draw.  In  respect  to 
the  wind  at  that  time  there  is  no  proof.  It  is  true  that  on  account 
of  passing  and  approaching  railway  trains  there  were  times  when 
the  draw  of  the  bridge  could  not  be  opened  without  delay,  and  of 
v.24F,no.7 — 22 
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thiB  the  masters  of  descending  boats  of  course  had  notice,  and  vere 
bonnd  not  to  approach  dangerously  near  antil  assured  of  an  open 
passage.  It  wonld  seem  to  be  a  better  practice  that  in  cases  when  the 
draw  of  a  bridge  cannot  be  opened  to  an  approaching  boat  promptly, 
the  keeper  of  the  bridge,  by  a  proper  signal  in  answer  to  the  boat's 
whistle,  should  give  notice  of  the  fact,  and  again,  when  ready  to  open 
the  draw,  should  give  a  signal  of  that  fact.  But  no  such  practice 
seemB  tq  have  been  adopted,  and,  so  far  as  is  shown,  the  only  notice 
which  an  approaching  boat  coald  receire  that  this  bridge  ooold  not 
be  opened  for  it,  consisted  unless  a  train  of  ears  were  seen  to  be  npon 
or  approaching  the  bridge,  in  the  mere  fact  that  the  draw  remained 
closed.  The  not  unreasonable  course  for  a  boat  in  such  a  case,  there- 
fore, was  to  do  as  this  boat  did;  that  is,  after  giving  and  repeating 
the  proper  signals,  and  there  being  no  apparent  reason  why  the  draw 
should  not  be  opened,  to  drop  down  under  the  slow  bell  until  reason- 
able prudence  required  a  different  course.  It  is  not  shown  that  less 
than  reasonable  prudence,  in  the  light  of  known  facts,  was  employed 
by  the  managers  of  this  boat.  But  for  the  breaking  of  the  chain  it  is 
reasonably  certain  that  the  boat  would  have  been  brooght  to  the  shore 
and  safely  moored ;  and  the  breaking  of  the  chain,  as  already  shown, 
was  80  far  an  improbable  and  unforeseen  occurrence  as  to  afford,  either 
by  itself  or  in  connection  with  the  other  circumstances,  no  basis  for  the 
imputation  of  contributory  fault  on  the  part  of  the  petitioners. 

It  is  therefore  ordered  that  the  exceptions  be  sustained,  and  the 
claim  of  the  petitioners  be  allowed  to  the  amount  proven;  and,  as 
the  report  has  been  left  blank  in  respect  to  the  amount,  it  will  be  re- 
turned to  the  master  for  correction,  unless  the  proper  sum  can  be  in- 
serted by  agreement  of  the  parties. 


TaoupsoN  and  others  v.  Memphis,  S.  &  B.  B.  Co.  and  others. 
{DUtHet  Oomi,  IT.  D,  Miatiatippi,  W.  D.   June  16, 1885.) 

Railroad  Cohpanies — Contract  to  Issue  Boni>8 — HoitTaAQB — CKRTnriciTiS-— 
LiKN  FOK  Material  and  Labor  Usbd  in  ConBTRDcriNa  Road. 

Kightfl  of  the  holders  of  cei-tlflcates  entitliof  them  to  bonds  secnred  by  mort- 
gage considered,  and  hddnol  to  entitle  them  to  a  first  lien  asagainat  those  who 
tuniished  labor  and  material  for  the  construction  of  the  road. 

In  Equity. 

J,  W.  Clapp  and  J.  W.  O.  Watson,  for  complainaats. 

r.  IV,  HairU,  J.  T.  Faut,  R.  S.  Stith,  M.  Green,  L.  Nugent,  and 
Minor  Mermeather,  for  defendants. 

HtLL,  J.  This  cause  is  submitted  upon  bill,  amended  bill,  oross- 
bills,  answers,  exhibits,  and  proofs  which  are  very  voluminous,  and 
present  quite  a  number  of  intricate  questions  for  solution.  These 
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qaestions  have  been  very  thoroughly  argued  by  the  learned  conneel 
representing  the  respective  interests  involved,  and  have  received  all 
the  consideration  of  which  I  am  capable,  and  by  which  I  have  been 
bronght  to  the  conolasions  hereiaafter  stated. 

The  facte,  as  shown  by  the  pleadings  and  proofs,  and  admitted  by 
counsel,  necessary  to  be  stated  to  an  understanding  of  the  rights  of 
the  respective  parties,  are  briefly  as  follows : 

A  corporation  created  under  theacts  of  the  legislatures  of  the  states  ot  Ten- 
nessee, Mississippi,  and  Alabama,  under  the  name  of  the  Selma,  Marion  & 
Hemphis  Bailroad  Oompany,  for  the  purpose  of  constructing  and  operating  a 
railw^  from  Memphis,  in  Tennessee,  to  Selma.  in  Alabama,  under  the  rights 
conferred  by  the  charter^  granted  them,  located  its  line  of  railway  from  these 
designated  points,  and  obtained  the  right  of  way  as  far  as  it  could  be  done, 
and  proceeded  to  construct  portions  of  its  road-bed,  and  completed  and  equipped 
a  portion  of  ttie  railway  in  Alabama.  To  raise  the  means  for  what  had  been 
done,  and  contemplated  to  be  done,  the  corporation  Issued  its  bonds  with  inter- 
eat  coupons  attached.  For  want  of  means  the  enterprise  failed,  the  bondhi^- 
era  proceeded  In  tbe  circuit  court  tfl^  the  United  states  for  west  Tennessee  and 
obtained  a  decree  of  foreclosure  of  the  mortgage  executed  to  secure  the  pay- 
ment of  tbese  bonds  and  interest  coupons.  Under  this  decree  a  sale  of  all  the 
pn^erty,  real  and  personal,  and  franchises  belonging  to  said  corporation,  and 
all  of  which  were  conveyed  by  said  mortgage,  were  sold  and  bid  off  by  J.  J. 
Busby*  on^  of  the  complainants  in  that  suit,  for  himself  and  co-complainants,  at 
the  sum  of  810.000,  wliit^  sale  was  confirmed  by  the  oourt  and  the  title  rested 
in  the  purchasers.  Upon  the  completion  of  this  purchase  the  purchasers, 
under  the  authority  at  the  hiws  of  Tennessee  and  Mi»issippi,  formed  them- 
selves into  a  corporate  body  known  as  the  Memphis.  Holly  Springs  &  Selma 
Railroad  Company,  and  as  sudi  relinquished  to  parties  in  Alatoma.  who  held 
superior  rights  to  all  the  property,  etc.*  in  Ahibama,  all  right  and  claim  thereto; 
and  thereafter  confined  its  daixn  to  that  portion  of  the  property,  rights,  etc., 
from  Memphis  to  the  Alabama  line.  The  new  corporation  proceeded  to  fix  its 
capital  stock  at  $1,000,000,  and  to  estimate  the  value  of  the  property,  etc.,  so 
purchased  at  tbe  sum  of  9^.000,  to  be  divided  into  shares  of  flOO  each,  to  be 
divided  among  the  purchasers  according  to  the  interest  of  each,  and  to  be  held 
and  treated  as  bo  much  paid-up  capiUl  stock  not  subject  to  call*  certlflcates  of 
which  were  executed  and  delivered  to  the  respective  sliai-eliolders. 

The  corporation  having  been  fully  organized  by  the  election  of  the  neces- 
sary officers,  and  the  adoption  of  a  code  of  by-laws,  a  deed  of  conveyance 
was  executed  by  the  purchasers  at  the  foreclosure  sale,  and  the  title  to  all  tbe 
property  and  franchises  so  purchased  was  vested  in  the  corporation.  On  the 
llrst  day  of  June,  IHHl,  a  resolution  was  passed  by  the  stoclchotders  of  the  . 
corporation  authorizing  the  president  and  dii  ei.'tory,  for  the  purpose  of  raising 
money  for  the  construction  and  equipment  of  the  railway,  and  expressly  to  be 
for  no  other  purpose,  to  issue  bonds,  with  interest  coupons  attached,  and  a 
mortgage  upon  the  property  and  franchises  of  the  company  to  secure  their 
payment.  Nothing  was  done  under  this  authority,  other  than  a  resolution 
of  the  directory  authorizing  the  president  and  finance  committee  to  exwute 
the  bonds  and  mortgage,  until  the  second  day  of  August,  1881,  when,  by 
another  rraolution  of  the  atockholfters,  in  convention  assembled,  the  former 
resolution  was  amended  so  as  to  authorize  the  amount  of  bonds  and  coupons 
to  be  Issued  for  the  purpose  stated  in  the  former  resolution,  and  no  other,  to 
be  98,500.000.  and  to  be  payable  January  1,  1021.  The  proceedings  under 
the  resolution  of  August  2.  18B1.  constitutes  the  only  authority  for  the  exe- 
cution of  bonds  and  mortgages  which  needs  be  considered. 

It  is  admitled  that  some  time  prior  to  the  meeting  in  August,  1881,  a  change 
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was  made  in  the  officers  of  the  corporation,  by  which  Fred.  WolfFe,  who  had 
bPCQine  a  stockholder,  was  made  president  of  the  company,  and  M.  Calm  secre- 
tary. At  the  meeting  of  the  stockholders  on  the  second  of  August,  1881,  the 
name  of  the  corporation  was  changed  to  that  of  the  Memphis,  Selroa  &  Bruus* 
wick  Kailroad  Company.  Some  few  other  changes  were  made,  but  oi  no  im- 
purtance,  in  reference  to  the  questions  unda  consideiation.  Fiior  to  the 
sixth  of  July,  1881,  the  Btockholders  placed  their  certtflcates  of  capital  stock 
in  tlie  hands  of  J.  J.  Busby,  to  be  sold  by  him  to  ^V.  If.  Foneat,  one  of  '  'leir 
number,  at  25  cents  on  the  dollar,  which  was  paid  by  Forrest  to  Buaby,  and 
by  him  paid  to  the  stockholders,  and  the  certificates  of  stock  were  thea  de- 
livered to  Forrest  as  the  holder. 

On  the  sixth  day  of  July,  1881,  a  contract  was  entered  Into  between  Tor- 
rest  and  Wolffe,- which  was  reduced  to  writing  and  signed  by  both  partiea, 
in  which  Forrest  agreed  to  sell,  and  WoUIe  to  pQidiase  for  hims^  and  thoee 
associated  with  him,  the  entire  capital  stock  in  said  corporation,  and  for 
which  Wolffe  agreed,  as  soon  as  the  bonds  could  be  lawfully  issued,  to  pro- 
cure first  mortgage  bonds  to  the  amount  of  •268,000,  to  be  eecured  by  a 
mortgage  conveying  all  the  property  and  franchisa  of  Uie  company.  The 
other  provisions  in  this  contract  need  nob  be  stated.  Upon  the  execution  of 
this  agreement  Forrest  ddivered  the  certificates  of  stock  to  Wolite,  and  re- 
ceived from  Wolffe  a  certificate  for  each  bond,  to  be  delivered  in  the  follow- 
ing form: 

"MraiFHIS,  SeLKA.  ft  BbUHSWICK  BAILROAD  CoaiPAHT— FntST  HORTOAQB 

Bonds. 

"Total  isxue,  e3,500.000.  SI  .000  each. 

"This  is  to  certify  that  William  M.  Forrest  is  entitled  to  one  bond  of  one 

thouEand  dollars,  with  coupons  thereto  attached,  Ko.  of  first  mortgage 

bonds  of  the  Memphis,  Selma  &  Brunswick  Kailroad  Company,  dated  July  1, 
1882,  and  bearing  interest  at  rate  of  six  per  cent,  per  annum,  payable  semi- 
annually, which  will  be  delivered  to  him,  or  order,  upon  the  surrender  of 
this  certificate,  as  soon  as  said  mortgage  is  executed  and  said  bonds  engraved. 

"Witness  the  seal  of  the  company,  and  the  signature  of  the  president  and 
secretary,  at  Memphis,  Tennessee,  this  first  day  of  July,  1882. 

"Fred.  WoLrFB,  I'resident. 
*'U  Calh,  Secretary." 

The  complainants  have  purchased  and  hold  these  certificates,  or  a  portion 
of  tliem,  paying  therefor  various  sums,  from  20  cents  on  the  dollar  and  over. 
Ifo  bonds  or  mortg;^[e  were  entered  until  tlie  third  day  of  January,  1883, 
when  the  company,  by  its  president  and  secretary,  executed  a  mortgage  on  the 
property  and  franchises  of  the  company  to  secure  the  payment  of  bonds  there- 
after to  be  executed.  This  mortgage  was  filed  for  record  in  the  proper  coun- 
ties between  the  twenty-flfth  of  Janaary  and  second  of  February,  1883.  On 
the  twenty-third  day  of  June,  1882,  a  contract  was  entered  into  between  the 
company,  ixcting  through  its  president.  Wolffe,  and  Green,  Hamilton  A  Co. ,  by 
which  the  latter  agreed  to  construct  the  road  from  Memphis  to  Holly  Spring 
at  stipulated  prices,  to  be  paid  in  first  mortgage  bonds  of  the  company  at  90 
cents  on  the  dollar. 

At  the  time  this  contract  was  made,  or  afterwards,  it  does  not  clearly  ap- 
pear whicli,  Wolffe  individually  agreetl  to  *cash  the  bonds,  or  rather  certifi- 
cates, for  their  delivery  at  90  cents  on  tlie  dollar,  and  did  so  for  all  the  work 
done  and  materials  furnished  up  to  November  1, 1882,  amounting  in  bonds 
to  375,000.  The  certificates  were  transferred  to  Wolffe.  For  the  estimates 
for  November  and  iDecember,  1882,  Greeu,  Hamilton  &  Co.,  though  tendereil, 
declined  to  receive  certificates  for  the  reason  that  Wolffe  was  unable  to  cash 
them,  as  before;  WolSe,  however,  paid  them  in  cash  920,039.tj9,  and  gave 


Dgi  ized  by  Google 


THOUFSON  V.  MEMPHIS,  8.  &  B.  R.  CO. 


341 


them  tfaf  acceptance  of  the  company,  indorsed  by  hitu  individually,  for  the 
biUance  of  the  estimates  for  these  months,  but  which  acceptances  liave  been 
duly  protested  and  remain  due  and  unpaid. 

On  the  first  of  January,  1883,  WolfFe  being  unable  to  advance  more  money, 
the  contract  was  changed  between  the  company  and  Green,  Hamilton  &  Co., 
by  wbicb  the  former  contract  was  annulled  and  set  aside,  and  the  materials 
furnished,  and  the  work  thereafter  to  be  done,  was  to  be  made  in  cash  by  the 
company.  Under  this  lastt  contract  work  progressed  until  in  March  or  April 
following,  but  without  any  payment  for  the  same,  and  all  of  which  remains 
due  and  unpaid.  The  work  was  stopped  by  order  of  the  company,  and  the 
failure  of  the  contractors  to  complete  the  work  was  caused  by  the  failui'e  of 
the  company  to  meet  its  obligations.  The  defendant,  the  Indianapolis  Roll- 
ing Mill  Company,  furnished  a  targe  portion  of  the  iron  rkils  which  have  been 
placed  on  the  road  at  stipulated  prices,  and  for  only  a  small  portion  of  the 
same  has  any  payment  been  made.  TVolfEe,  as  president  of  the  company,  em- 
ployed engineers  and  other  employes  in  the  construction  of  the  road,  and  for 
whose  services  no  payments  have  been  made,  amounting  to  something  over 


Green,  Hamilton  &  Co.,  The  Indianapolis  Rolling  Mill  Company,  and 
Wolfte,  on  behalf  of  these  unpaid  employes,  instituted  proceedings  in  the 
circuit  court  of  Marshall  county,  in  this  state,  against  the  Memphis,  Selma  & 
Sninswick  Railroad  Company,  to  enforce  the  statutory  liens  given  by  the 
laws  of  Tennessee  and  Mississippi  for  work  and  labor  done  and  materials 
furnished  in  the  construction  of  railroads  and  Improvements  and  buildings. 
These  causes  were  removed  to  this  court,  and  judgments  upon  the  law  side 
of  the  docket  of  this  court  were,  on  the  t\Yenty -second  day  of  January,  1884, 
rendered  in  their  favor,  respectively,  as  follows:  In  favor  of  Green,  Hamilton 
&  Co.  for  8191,125.61,  with  costs;  in  favof  of  Indianapolis  Rolling  Mill  Co. 
for  969, 153.65,  with  costs;  and  in  favor  of  WolfFe,  on  behalf  of  said  unpaid 
employes,  for  913,508.52,  with  costs.  Eacli  judgment  was  declared  to  be  a 
co-ordinate  lien  with  the  others  upon  the  property  and  franchises  of  said  com- 
pany. 

These  focis  are  about  all  that  need  be  stated,  and  present,  among 

other  things,  a  curious  state  of  inflation  and  contraction  of  estimated 
value.  First.  The  property  was  only  worth  $10,000;  in  a  week  or 
two  it  swelled  to  be  worth  $265,000 ;  in  about  the  same  time  the  own- 
ers were  willing  to  accept  one-fourth  that  sum ;  then  in  less  than  that 
time  a  sale  is  made  at  $265,000.  the  payment  to  be  secured  beyond  a 
doubt;  but  the  holder  of  the  obligation. for  payment  was  willing  in  some 
cases  to  take  one-fifth  the  amount,  and  so  parted  with  his  supposed 
valuable  rights;  then,  after  about  $400,000  in  materials  and  labor 
had  been  added,  the  whole  property,  etc.,  was  estimated  at  only  $250,- 
000.  The  complainants,  in  their  original  and  amended  bills,  and 
who  are  the  holders  of  the  certificates  given  by  Wolffe  to  Forrest,  al- 
lege that  these  certificates  have  all  the  force  and  effect  of  tbe  bonds 
agreed  to  be  issued,  and  that  tbe  court  will  regard  the  mortgage  for 
their  payment  as  having  been  executed  at  the  execution  and  delivery 
of  the  certificates.  In  other  words,  that  the  court  will  consider  all  as 
having  been  done  which  was  required  to  be  done,  and  will  in  equity 
create  the  bonds  and  mortgage  to  secure  their  payment,  and  declare 
this  mortgage  as  creating  a  superior  lien  prior  in  date  to  the  liens 
of  those  oiaiming  these  statutory  liens.    Since  these  proceedings  have 
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been  commenced,  by  agreement  of  all  parties,  the  present  caBh  Talae 
of  property  and  franchise,  subject  to  the  liens,  have  been  estimated 
at  the  sum  of  $250,000,  and  is  to  be  oonsidered  as  a  fnnd  in  court  of 
this  amount,  subject  to  the  further  orders  and  decrees  of  the  court  in 

this  cause. 

It  is  conceded  that  the  judgment  in  favor  of  the  Indianapolis  Boiling 
Mill  Company  is  superior  and  prior  to  that  of  complainants,  and,  if  this 
concession  was  not  made,  it  is  evident  to  my  mind  that  it  is  snoh  prior 
lien  and  need  not  be  further  considered.  There  is  more  doubt  in  re- 
gard to  the  judgment  in  favor  of  WolfFe  in  behalf  of  the  employes, 
but  in  my  opinion  in  equity  they  should  have  a  prior  lien  to  com- 
plainants, as  it  was.  only  in  part  their  labor  which  enhanced  the  value 
of  the  property  really  beyond  $10,000,  and  besides  the  complainants 
do  not  seriously  controvert  their  claim.  The  controversy  is  thus 
narrowed  down  to  the  questions  arising  between  complainants  and 
Green,  Hamilton  &  Co. 

The  first  question  to  be  determined  between  them  is  the  effect  to 
be  given  to  the  certificates  upon  which  complainants  base  their  claim. 
To  make  them  binding  obligations  upon  the  part  of  the  corporation 
they  must  have  been  authorized  upon  the  part  of  the  stockholders,  or 
the  directory  of  the  company,  or  must  have  been  within  the  scope  of 
the  business  of  the  company  and  powers  of  the  president  and  secre- 
tary, or,  by  some  clear  and  umoiatakable  act  on  the  part  of  the  stock- 
holders and  directory,  ratified  and  confirmed.  There  can  be  no  author- 
ity found  by  any  action  upon  the  part  of  either  the  stockholders  or 
board  of  directors  for  their  issuance.  The  contract  was  not  made 
upon  the  part  of  the  corporation,  but  was  an  individnali contract  be- 
tween Forrest  and  Wolffe,  and  the  fact  that  \Volffe  added  the  word 
"president"  to  his  name,  and  that  the  certificates  were  countersigned 
by  Calm  with  the  addition  to  his  name  of  the  word  "secretary,"  and 
that  the  seal  of  the  corporation  was  affixed  to  them,  did  not  change 
them  from  an  individual  to  a  corporation  liability.  Forrest,  who  took 
them,  knew  their  true  character,  and  they  not  being  unimpeachable 
commercial  paper  the  complainants  can  set  up  no  greater  rights  un- 
der them  than  Forrest  could  have  done  had  he  remained  the  holder. 
They  are  simply  promises  upon  the  part  of  Wolfife  at  a  future  day  to 
deliver  to  Forrest,  or  his  order,  a  $1,000  first  mortgage  bond  each,  in 
payment  for  the  capital  stock  purchased,  and  nothing  more. 

There  was  no  authority  to  issue  bonds  or  to  incumber  the  property 
and  franchises  of  the  company  for  any  other  purpose  than  to  be  ased 
in  the  construction  and  equipment  of  the  railway,  and  until  they  were 
so  used,  and  thereby  became  a  circulating  medium,  their  use  for  any 
other  pnrpose  would  have  been  unlawful  as  between  Wolffe  and  those 
receiving  them  from  him,  or  having  a  knowledge  of  their  unlawful 
use,  which  Forrest  would  have  had,  and  also  the  holders,  if,  as  it  is 
contended,  the  understanding  was  that  the  bonds  were  to  be  imme- 
diately issued  and  delivered  to  Forrest  or  the  holders;  and  certainly 
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no  greater  efifeet  can  be  given  to  the  certificates  or  their  use  than 
the  bonds  had  they  been  issaed  and  immediately  delivered  to  Forrest 
or  his  order. 

I  am  satisfied  that  this  coart,  ander  the  facts,  has  no  power  to  con- 
vert these  certificates  into  bonds,  and  to  create  an  equitable  mortgage 
to  seenre  their  payment,  fiat  notwithstanding  this  is  so,  Forrest  had 
a  right  to  sell,  and  Wolffe  to  purchase,  this  capital  stock,  to  be  paid 
for  in  sneh  mortgage  bonds  as  the  company  might  thereafter  lawfully 
issue, — which  means  to  be  issued  and  used  for  the  payment  of  the  con- 
struction and  equipment  of  the  railway.  The  only  bonds  shown  to 
have  been  so  issued  and  used  are  the  75  bonds  for  $1,000  each  that 
were,  issued  in  payment  for  the  work  done  and  materials  fomished 
by  Green,  Hamilton  ft  Go.  up  to  the  first  of  November,  1882,  the  om> 
tifioates  for  which  were  transferred  to  Wolffe.  This  bill  is  filed  in 
part  to  compel  Wolffe  to  comply  with  his  contract  in  delivering  the 
bonds  contracted  to  be  delivered,  and  as  the  bonds  are  in  court  their 
beneficial  interest  will  be  decreed  to  be  in  complainants,  and  they  en- 
titled to  their  payment  put  of  such  portion  of  the  fund  in  court  as 
may  not  be  subject  to  a  prior  claim,  or  a  pro  rata  share  with  those 
standing  in  the  same  relation  to  this  fund. 

The  first  contract  between  the  company  and  Green,  Hamilton  & 
Co.  was  that  they  were  to  take  in  payment  first  mortgage  bonds  at 
90  cents  upon  the  dollar;  this  was  the  only  oontract  between  the  com- 
pany and  them.  The  contract  with  Wolffe  to  cash  them,  or  the  cer- 
tificated for  them,  was  a  personal  obligation  on  his  part,  and  for  its 
breach  he  alone  is  responsible.  The  promise  to  receive  bonds  in  pay- 
ment having  l<mg  years  to  run  is  inconsistent  with  the  idea  of  reserv- 
ing a  statutory  lien  upon  the  property  of  the  corporation  for  pay- 
ment, and  Green  in  his  deposition,  and  who  was  the  active  partner 
in  making  the  contract,  tacitly  admits,  and  gives  as  a  reason  for 
nhanging  the  contract  to  a  moneyed  obligation,  that  it  was  to  secure 
the  statutory  lien;  and  this  is  home  out  by  the  fact  that -the  work 
was  continued  so  long  after  payment  ceased,  which  they  certainly 
would  not  have  done  but  for  a  reliance  upon  the  statutory  lien.  I 
am  satisfied  that  Green,  Hamilton  &  Go.  are  entitled  to  a  lien  upon 
the  fund  in  court  for  all  the  materials  furnished  and  work  done  on 
the  railway  after  the  change  of  the  contract  made  the  first  of  Janu- 
ary, 1888.  This.change  in  the  contract  the  parties  had  a  complete 
right  to  make.  This  lien  was  not  displaced  by  the  execution  of  the 
mortgage,  as  neither  Forrest  nor  the  holders  of  these  certificates  are 
purchasers  or  incnmbrancers  without  notice,  and  the  statutory  lien 
holds  good  as  to  all  others. 

The  acceptance  of  the  acceptanoes  given  by  the  company,  and 
indorsed  by  Wolffe,  and  received  as  a  means  of  payment  by  Green, 
Hamilton&  Co.,  were  not  apayment;  and,  not  having  been  paid,  lain 
satisfied  that  Green,  Hamilton  &  Co.  should  be  treated  as  though 
they  now  hold  the  bouds  contracted  to  be  received  for. the  matwials 
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furnished,  and  work  and  labor  done,  prior  to  the  first  of  January, 
1883,  in  the  construction  of  the  i-ailway,  and  for  vhich  payment  haa 
not  been  made;  and  that  apon  this  sum,  whatever  it  may  be,  they  are 
entitled  to  share  pro  rata  with  eompiainants  in  whatever  fund  may  re- 
main of  the  $260,000,  after  the  satisfaction  of  prior  demands  upon  it 
The  result  is  that  the  cause  must  be  referred  to  a  master  to  take  and 
state  an  account  of  the  sums  due  the  several  parties  under  the  statu- 
tory liens,  as  stated;  and,  after  deducting  these  sums  and  any  others 
oha^eable  for  costs  from  the  fund  in  court,  then  divide  the  surplus 
that  may  be  found  pro  rata  between  Green,  Hamilton  &  Go.  and  the 
complainants,  and  then  the  sum  found  due  the  complainants  divided 
pro  rata  between  them,  according  to  the  amounts  respectively  due 
each,  and  report  the  result  to  this  term  of  the  coorfc. 


BooEBS.v.  Walker.    (Intervention  of  Bush  &  Lbtebt.}' 


1.  LiBKS  AND  PkITII,KGE&— OlVII,  GODB  liA.  Art.  3217.  / 

The  privilege  purportiog  to  be  given  by  paragrapli  3,  art.  3217,  Civil  Code 
La.,  "on  every  tiling  wliich  aervea  to  the  working  of  the  farm,"  should  be  con- 
strued to  apply  only  to  audi  things  as  serve  to  the  working  of  the  farm,  but  do 
not  constittite  a  part  of  the  farm  itself ;  that  Is,  to  movables  by  nature  and  des- 
tination,— movableg  serving  to  the  making  of  the  fsim,  but  not  belonging  to  the 
owner. 

2.  Same— Waqbs  op  Laborkrs  on  Plantatiov. 

The  services  of  laborers  on  a  plantation  fnure  directly  to  the  beneSt  of  those 
baving  liens  or  privileges  upon  the  crop,  In  preMrvingthething  on  which  their 
mortgage  and  privilege  rested,  and  therefore  were  entitled  to  an  eqnitable  «b 
well  as  a  statutory  lien  on  the  proceeds  of  the  crop,  but  they  in  nowise  bene- 
fited the  owner  of  the  land,  and  their  wages  have  no  equitaole  lien  whatever 
against  him,  and  a  very  doubtful  statutory  privilege. 

3.  Same — Movables  and  Ihhovablus. 

The  Civil  Code  La.  arts.  3253-3270,  inclusive,  contemplate  that  pririleges 
bearing  on  both  movables  and  immovables  f^hnll  be  first  satisfied  from  the 
movables  before  resortlno;  to  the  immovables ;  and  tliis  seems  to  be  also  the 
equitable  rule  in  marshaling  assets. 

On  Distribution  of  Proceeds  of  Sale  of  a  Plantation  and  its  Crop. 
Don  A.  Caffrey  and  F.  L.  Biehardson,  for  plaintiff. 
Cha9,  B,  Singleton,  R,  H,  Browne,  S.  F.  Choate,  and  E.  Z>.  White, 
for  intervenors. 

Pardee,  J.  The  intervention  and  opposition  of  Bush  &  Levert, 
claiming  the  laborer's  lien  and  privilege  on  the  proceeds  of  the  plan- 
tation sold  to  satisfy  complainant's  mortgage,  to  the  extent  that  such 
proceeds  may  be  made  up  from  or  by  the  value  of  the  movablM  hy 
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nature,  bat  iznmoTables  hy  destination,  sold  with  and  as  a  part  of  said 
plantation,  will  be  rejected,  because — 

(1)  I  donbt  'if,  under  the  Code,  laborers  on  a  plantation  have  any 

privilege  on  immovables.  The  privilege  purporting  to  be  given  by 
paragraph  3,  art.  3217,  Civil  Code  La.,  "on  everything  vhioh  serves 
to  the  working  of  the  farm,"  should  be  construed  to  apply  only  to 
sueh  thinj^  as  serve  to  the  working  of  the  farm,  but  do  not  oonstitate  a 
part  of  the  farm  itself;  that  u,  to  moraUes  by  nature  and  by  destina- 
tion,— movables  serving  in  the  working  of  tbe  farm,  but  not  belonging 
to  the  owner.  This  seems  clear,  because  the  section  of  the  chapter  of 
the  Code  containing  the  article  is'specially  designated,  "Of  the  privi- 
leges on  particular  movables,"  and  because  the  landlord  or  lessor  is 
given  tbe  same  privilege  in  the  same  paragraph ;  and  it  is  absnrd  to 
give  the  lessor  a  privilege  for  rents  on  his  own  property,  constituting, 
by  law.  a  portion  of  the  thing  leased.  Tbe  privilege  in  3217,  given  for 
laborers'  wages,  is  exactly  the  same  as  that  given  in  tbe  old  Code  for 
the  hire  ofdaves;  and  yet,  in  the  jurisprudence  of  Louisiana,  there 
is  not  a  reported  case  that  I  can  find  where  sneh  privilege  was  ever 
claimed  on  immovables  by  destination.  In  the  chapters  of  the  Code 
devoted  to  "privileges  on  immovables"  and  "privileges  which  em- 
brace both  movables  and  immovables,"  no  such  privilege  is  referred  to. 

(3)  Because  the  services  of  the  laborers,  for  whose  wages  a  privi- 
lege is  claimed,  inured  directly  to  the  benefit  of  the  iutervenors,  in 
preserving  the  thing  on  which  their  mortgage  and  privilege  rested, — 
in  fact,  as  they  say  in  their  bill,  "prevented  the  loss  and  destruction 
of  the  crop," — and  therefore  was  entitled  to  an  equitable  as  well  as  a 
statutory  lien  on  the  proceeds  of  the  crop;  while  the  services  of  the 
laborers  in  nowise  benefited  the  complainant,  and  against  him  the 
said  wages  have  no  equitable  lien  whatever,  and,  as  I  think,  a  very 
doubtful  statutory  privilege. 

(3)  Conceding  that  the  laborers'  wages  have,  bylaw,  a  first  privilege 
on  the  crop,  and  on  the  plantation  to  the  extent  of  the  mules  and 
implements  of  husbandry  thereon,  and  that  iutervenors  are  rightfully 
subrogated  to  that  privilege,  yet,  as  the  Code  (articles  3253-3270,  inclu- 
sive) evidently  contemplates  that  privileges  bearing  on  both  movables 
and  immovables  shall  be  first  satisfied  from  tbe  movables  before  re- 
sorting to  the  immovables,  it  follows  that,  when  the  proceeds  of  the 
crop  came  to  the  hands  of  the  interveuors,  they  were  bound  to  apply 
them  to  the  satisfaction  and  payment  of  the  laborers'  wages  which 
they  had  paid,  and  to  the  privilege  of  which  they  bad  been  subrogated, 
before  they  can  claim  a  resort  to  immovables.  Tbe  rule  claimed  as 
above,  for  the  Code  of  Louisiana,  seems  to  be  also  the  equity  rule  in 
marshaling  assets.  See  Fonbl.  £q.  288 ;  LupUm  v.  ljupton,  2  Johns. 
Cb.  628;  McKay  v.  Green,  3  Johns.  Ch.  58. 

(4)  Except  as  above,  I  can  see  no  advantage  in  resorting  to  the 
equity  jurisprudence  in  relation  to  marshaUng  securities,  as  stated  in 
1  Story,  E)q.  Jur.  §  538,  note,  and  cases  cited ;  3  Pom.  Eq.  Jur.  §  1414, 
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notes,  and  oases;  beoanse,  while  there  may  be  said  to  be  two  frmds, 
there  are  two  liens  claimed  on  each  fond.  On  the  crop  fund  there  ia — 
First,  the  laborer's  Uen;  and^  second,  the  factor's  lien.  On  the  plan- 
tation f  and>  to  the  extent  of  the  mules,  etc.,  there  is  claimed — F^rst,  the 
laborer's  lien;  and,  second,  the  mortgage  lien.  Rogers  says  "the  la- 
borers have  two  securities,  while  I  have  only  one;"  and  the  interven- 
ors,  while  they  are  hampered  with  the  fact  that  they  hold  both  the 
laborer's  and  the  factor's  lien,  make  practically  the  same  claim.  It 
rather  seems  to  be  a  case  for  the  application  of  the  maxim,  qui  prior 
est  tempore,  potior  eat  jure.    See  Broom.  Leg.  Max. 

(5)  The  fund  in  court  has  been  brought  in  by  the  complainant 
Rogers  to  satisfy  his  aoknowledged  prior — in  time — mortgage,  and  the 
interroiorB  show  no  superior  rigbt  or  equity;  and  there  ia  no  basiB  in 
the  case  to  render  any  decree  recognizing  a  oonoorrent  equity. 

(6)  For  all  the  foregoing  reasons,  I  am  satisfied  that  the  eqni^  of 
the  case  is  with  complainant,  Bogers. 


-Lafollte  and  others  v.  Oabbibbe  and  others.^ 

{OircuU  <hvn%  B.  D.  LouMatia.  March,  1885.) 

1.  Attachment — Secteon  933,  Rev.  St. 

Under  sectioa  933,  Rev.  tit.,  writs  of  attachment  issued  from  the  federal 
courts  are  dlsaoJved,  in  conformity  with  state  laws,  by  a  saireudox  of  pnpertr 
under  the  insolvent  laws  of  the  state. 

2.  Same — Iitbolvent  Laws  or  LoniBiASA. 

By  the  law  of  the  state  of  Louisiaoa,  as  construed  by  its  supreme  court,  a 
cession  of  property  made  bj  insolvents  dissolves  all  writs  of  aUw:hmeot  which 
have  not  matured  into  judgment  prior  to  the  cession ;  and  under  sectioa  933, 
Rev.  Bt.,  the  rule  must  be  the  same  in  the  federal  courts. 

3.  Ikboltenct — Partkership. 

A  cession  made  by  the  surviving  members  of  a  partnership,  who  are  in  pos- 
session of  the  partnership  property,  carries  that  property  into  insolvency,  and 
defeats  all  claims  of  attaching  creditors  upon  it. 

The  plaintiffs  in  these  suits  applied  for  and  obtained  writs  of  at- 
tachment against  the  defendants,  A.  Carriere  &  Sons,  and  under 
these  writs  seizure  was  made  of  various  notes,  bonds,  and  other  secur- 
ities. Subsequently,  on  the  eighteenth  of  July,  1884,  the  defend- 
ants, A.  Carriere  &  Sons,  through  E.  L.  Carriere  and  0.  J.  Carriere, 
surviving  partners,  made  a  cession  of  all  their  property  to  their  cred- 
itors under  the  insolvent  laws  of  the  state  of  Louisiana.  James  U. 
Seixas  was  elected  syndic  of  the  creditors,  and  he  appeared  in  court 
and  through  bis  counsel  moved  for  the  dissolution  of  the  writs  of 
attachment,  on  the  ground  that  as  the  effect  of  the  ceBsion  of  the 
property  of  the  insolvents  was  to  dissolve  all  writs  of  attachment 

2  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  New  Orleans  bar. 


Dgi  ized  by  Google 


UFOIJAK  V.  CAKiniaBE. 


347 


against  said  property  in  the  etate  court,  a  similar  resalt  must  follow 
in  the  federal  .court,  under  the  operation  of.section        Bev.  Bt. 

In  order  to  give  to  the  parties  a  full  hearing  on  these  questions, 
and  to  Mtablish  uniform  rules  of  practice  in  the  district  with  refer- 
ence to  this  matter  of  the  maintenance  or  dissolation  of  such  attach- 
ments, the  circuit  judge,  Hon.  Bon  A.  Fabdeb,  and  diatriot  judge, 
Hon.  E.  C.  BniLiNQS,  sat  together. 

Charles  Louque  and  Henry  DenUt  for  att^-ching  creditors. 

B,  H.  Browne,  lor  defendants. 

Tho9.  L,  Bayne^  for  the  syndic  of  the  creditors. 

E.  D.  White,  for  executor  of  A.  Carriere.  , 

Fabdee,  J.  The  partnership  of  A.  Carriere  &  Sons,  after  May  81, 
1884,  was  a  partnership  at  will.  It  was  dissolved  by  the  death  of 
A.  Carriere  on  June  4,  1884.  On  the  dissolution  the  partnership 
property  either  went  into  the  hands  of  the  surviving  partners,  or  in 
the  hands  of  the  probate  court  having  jurisdiction  of  A.  Carhere's  suc- 
cession, depending  on  the  nature  of  the  proceedings  had  after  the  dis-/ 
solution.  So  far  as  the  plaintiffs  here  are  concerned,  on  proper 
grounds  shown,  they  could  have  an  attachment  for  their  claims  against 
the  firm  of  Carriere  &.  Sons  to  run  against  the  property  of  the  sur- 
viving partners,  and  the  property  of  the  firm  in  their  pMsession. 
The  cession  shown  in  the  case  is  made  by  E.  L.  Carriere  and  C.  J. 
Carriere,  individually  and  as  surviving  partners,  and  by  operation  of 
law  carries  into  the  surrender  all  their  individual  property,  and  all 
the  property  of  the  firm. 

The  effect  of  such  cession  and  proceedings  thereon  was  to  stay  and 
practically  dissolve  all  attachments  then  issued  against  the  said  sur- 
rendering partners,  and  all  property  surrendered;  in  the  state  court, 
by  the  direct  operation  of  state  laws,  and  in  the  national  courts  by 
force  of  section  933,  Rev.  St. 

The  insolvency  laws  of  Louisiana  are  not  unconstitutional  by  rea- 
son of  their  having  been  re-enacted  by  codification  in  1869,  while  the 
bankruptcy  laws  of  the  United  States  were  in  force.  The  creditor  not 
placed  on  the  bUan  of  a  ceding  debtor  is  not  bound  by  the  proceed- 
ings in  insolvency  until  he  shall  be  made  a  party  to  the  cession;  but  in 
case  of  attachment  previously  issued  by  a  creditor  not  placed  on  the 
hilan,  the  creditor  is  considered  as  being  made  a  party  by  a  motion 
made  to  dissolve  the  attachment  on  the  ground  of  tbe  cession  properly 
pleaded,  or  by  other  proper  proceedings,  whether  by  answer  or  interven- 
tion, properly  pleading  the  cession. 

The  effect  of  these  views  in  the  presentcases  results  in  givmgjudg- 
ment  to  plaintiffs  for  amounts  of  debt  against  K.  L.  and  C.  J.  Carriere, 
individually  and  as'  surviving  partners,  in  all  cases ;  and  in  such  cases 
as  the  executor  of  A.  Oarriere  is  sued,  against  him  also, — .the  same  to 
be  satisfied  indue  course  of  administration;  and  that  all  attachments 
be  dissolved.  As  in  our  view  the  attachments  were  rightfully  issued, 
and  are  dissolved  by  reason  of  subsequent  events  not  imputable  to 
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plaintiffs,  all  costs  of  attachment  should  be  paid  by  the  Byndie  mter- 
vening,  before  the  property  attached  is  sarreudered. 

BiLLiNas,  J.,  concurred. 


L  LlABILlTT  OP  A  SURETr. 

TliG  liability  of  a  surety  in  an  official  bond  is  ttrieti  jurit;  and  he  Is  not  to  be 
held  responsible  for  tlie  conduct  of  his  principal  beyond  the  scoDe  of  his  under- 
taking, reasonably  construed. 

2.  ASBISTAKT  SeCRETART  OF  THK  TrEASURT — AUTHORITT  OF. 

The  assistant  secretary  of  the  treasury  is  not  the  deputy  of  the  secretary,  bat 
only  his  aid;  and  his  acts  are  not  valid  unless  specially  authorized  by  law  or  pre- 
scribed by  the  secretary,  (sections  161,245,  Kev.  Bt.;)but  a  letter  written  by  him 
to  a  collector  of  customs,  concerning  the  deposit  of  money  in  his  custody,  will 
be  presumed  to  have  been  written  hv  anihorttv  of  the  eecretarr  until  the  con- 
trary  appears. 

3.  Case  in  Jddombkt. 

in  latiS  A.  was  collector  of  customs  at  Astoria,  Oregon,  when  and  where  he 
received  a  letter,  signed  by  the  assistant  secretary  of  the  treasury,  directing  htm 
to  take  $4(i,500  in  gold  coin,  theretofore  received  by  hiiu  in  payment  of  duties, 
and  then  in  bis  custody,  to  San  i^ncisco,  and  deposit  the  same  with  the  as- 
sistant treasurer;  in  pursuance  of  which  direction  the  collector  sailed  for  ban 
Francisco  on  the  current  steamer  with  said  money  in  his  trunk,  and  on  the 
way  ^20,500  of  the  same  was  stolen  therefrom,  witliont  any  want  of  ordinary 
care  and  diligence  on  his  part,  a  portion  of  which  was  afterwards  recovered,  so 
as  .to  reduce  the  loss  to  912,<i9(;.28,  for  which  the  government  sued  the  collector 
aud  his  sureties  on  their  bond.  The  defendants  pleaded  thc-sc  facts  in  defenM 
and  claimed  they  were  not  liable  on  the  bond,  to  which  the  plaintiff  demurred. 
Sdd,  (1)  that  the  carriage  of  this  money  to  Ban  Francisco  was  no  part  of  the 
duty  of  A.  as  collector,  (section  3639,  Uev.  St.,)  and  therefore  hia  sureties  are  not 
responsible  for  his  conduct  while  so  engaged ;  and  (2)  that  Id  the  transporta- 
tion of  said  money,  A.  was  simply  acting  as  private  carrier  for  the  govemment, 
and  is  not  liable  on  his  bond  for'bis  conduct,  or  otherwise,  except  for  the  want 
of  ordinary  care  and  diligence. 

Action  on  tlie  Bond  of  Collector  of  Customs. 

James  F.  Watson,  for  the  United  States, 

James  K.  Kelly,  for  defendant  Adams. 

George  H.  Williams,  for  defendants  Parker  and  Gillette. 

Deady,  J.  This  action  is  brought  by  the  United  States  to  recover 
of  the  defendants  the  sum  of  $12,f)96.2S,  with  interest,  at  6  per  cen- 
tum per  annum,  from  September  18, 1S73.  The  complaint  alleges 
that  in  1865  the  defendant  William  L.  Adams  .was  appointed  col- 
lector of  customs  for  tbe  district  of  Oregon,  and  that  on  September 
15  of  said  year  he,  together  with  the  defendants  Charles  L.  Parker 
and  Preston  W.  Gillette,  as  his  sureties,  executed  their  bond  to  the 
plaintiff  in  the  penal  sum  of  $50,000^  conditioned  as  follows :  "That 
the  said  Adams  has  truly  and  faithfully  executed  and  discharged,  and 
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shall  continae  truly  and  faithfully  to  execute  and  disoharge,  all  the 
duties  of  said  office  according  to  law;"  that  said  Adams  failed  to  keep 
the  condition  of  said  bond,  in  this,  that,  of  the  moneys  received  by 
him  as  collector  aforesaid,  he  failed  and  refused  to  pay  over  to  the 
proper  officers  of  the  treasury  department  the  sum  of  $12,696.28. 

The  ansver  of  the  defendants  contains  a  specific  denial  of  the  ma- 
terial allegations  of  the  complaint,  except  the  execution  of  the  bond, 
and  two  special  pleas  or  defenses,  as  follows :  (1)  That  on  and  prior 
to  February  3,  1866,  the  defendant  Adams,  as  collector  of  customs 
at  the  port  of  ''Astoria,"  Oregon,  had  in  his  custody  f 46,500  in  gold 
coin,  and  $1,000  in  oorrancy,  belonging  to  the  plaintiff;  that  a  short 
time  prior  to  said  date  said  Adams  had  received  instructions  from  the 
treasury  department,  through  the  assistant  secretary  thereof,  "to  de- 
posit said  moneys  with  the  assistant  treasurer  of  the  United  States 
at  San  Prancisco,"  California,  with  advice  that  only  the  actual  ex- 
penses ineurred  "in  making  the  deposit  and  returning  to  Astoria  would 
be  idlowed  him;"  that,  in  obedience  to  said  instructions,  said  Adams, 
on  February  3,  1866,  sailed  from  Astoria,  with  said  money,  on  the 
steam-ship  Oregon  for  San  Francisco,  with  the  intention  uf  personally 
depositii^  the  same,  as  directed  by  the  department;  that  said  money 
•was  secured  by  said  Adams  on  board  the  said  vessel  "in  the  best 
manner  he  was  able  to  provide,  and  carefully  watched  and  guarded 
by  him,  as  much  as  be  was  able  to  do,  during  the  voyage  to  San 
FrancUco,"  but  that  about  February  6th,  while  off  the  coast  of  Cali- 
fornia, $20,500  of  said  gold  coin  was  stolen  from  the  trunk  in  which 
it  was  deposited,  by  some  of  the  servants  employed  on  said  vessel, 
''during  the  temporary  and  necessary  absence  of  said  Adams  from 
his  room  in  which  said  trunk  was  kept,  and  without  any  fault,  negli- 
gence, or  carelessness  on  his  part;"  that  all  of  said  money  was  after- 
vrards  recovered  from  the  thieves  and  paid  into  the  treasury  of  the 
United  States,  except  the  sum  of  $12,696.28,  which  is  the  money 
sought  to  be  recovered  by  this  action.  (2)  That  said  Adams,  on  Feb- 
ruary 3d  aforesaid,  had  in  his  possession,  as  collector  of  customs 
aforesaid,  the  money  of  the  United  States  aforesaid,  at  Astoria,  when 
and  where  he  received  instructions  from  the  proper  officer  of  the 
treasnry  as  aforesaid,  to  receive  and  carry  said  moneys,  "as  a  special 
carrier,"  from  the  cifstom-honse  in  Astoria,  to  the  assistant  treasurer 
in  San  Francisco,  which  he  then  and  there  undertook  to  do,  as  afore- 
said; "that  as  such  carrier  said  Adams  used  all  proper  precautions 
to  safely  keep  the  said  moneys  so  intrusted  to  him,"  and  that  "the 
passi^  by  steamer  was  the  easiest  and  safest  way  of  traveling  with 
money  from  Astoria  to  San  Francisco;"  that  on  the  passage  $20,500 
of  said  gold  coin  was  stolen  from  said  Adams,  as  aforesaid,  "without 
any  fault,  negligence,  or  carelessness"  on  his  part;  that  said  Adams 
was  not  authorized  to  employ  any  person  to  assist  him  in  transport- 
ing said  money,  and  received  no  compensation  therefor  except  "his 
necessary  expenses  from  Astoria  to  San  Francisco,  and  return  to  As- 
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toria;"  and  that,  tbroagh  the  efforts  of  said  Adams,  all  the  money  so 
stolen  was  reoovered  and  paid  to  the  proper  officers  of  the  United 
States,  except  the  sum  of  |1 2,696.28,  for  which  this  action  is  bronght. 

To  these  two  pleas  the  United  States  demurs,yfor  that  the  facts 
stated  therein  do  not  constitate  a  defense  to  the  action.  The  ai^a- 
ment  in  support  of  these  pleas  is  this :  (1)  The  defwdant  Adams,  iu 
transpcHrting  this  money  to  San  Francisco,  was  not  acting  as  collector 
of  customs  at  Astoria,  or  in  the  district  of  Oregon,  but  as  a  special  or 
private  carrier,  at  the  request  of  the  treasury  department,  and  that  as 
said  carrier  or  bailee,  he  was  only  bound  to  the  exercise  of  ordinary 
care  and  diligenoe,  and  is  therefore  not  responsible  for  a  loss  by  lar- 
ceny that  occurred,  notwithstanding  the  use  of  such  care  and  diligence ; 
and  (2)  although  it  should  be  held  that  Adams  is  liable  for  such  loss, 
either  as  a  common  carrier  or  collector,  still  he  was  not  then  en- 
gaged in  the  performance  of  a  duty  within  the  obligation  of  his  bond, 
or  the  purview  of  the  statute  regulating  his  duties  thereunder,  and 
therefore  the  sureties  in  such  bond  are  not  liable  thereon  for  sueh  loss. 

The  argument  in  support  of  the  demurrer  is — Firgt,  that  the  assist- 
ant secretary  of  the  treasury  had  no  authority  to  direct  the  defendant 
Adams  to  transport  this  money  to  San  Francisco,  and  therefore,  when 
he  removed  it  from  the  custom-house  and  undertook  to  carry  it  to  that 
place,  be  did  so  in  his  own  wrong,  and  contrary  to  the  condition  of  his 
bond;  but  if  the  assistant  had  such  authority,  then  said  Adams,  in 
obeying  bis  instruction  was  acting  as  collector,  and  in  either  case  he 
and  hie  sureties  are  liable  on  their  bond  for  the  loss  accordingly,  for 
the  law  is  well  settled  that  a  larceny  or  robbery  will  not  excuse  the 
parties  to  a  collector's  bond  for  a  failure  to  pay  over  all  mouey  that 
may  have  come  into  his  hands  as  such  collector ;  citing  U.  S.  v.  Prea- 
colt,  3  How.  578;  U.  S.  v.  Morgan,  II  How.  154;  U.  S.  v.  Daskiel,^: 
Wall.  182;  Boydeny.  U.S.  13  Wall.  17. 

By  sections  1  and  2  of  the  act  of  September  2, 1789,  (1  St.  65,  §§  233, 
234,  Rev.  St.,)  organizing  the  treasury  department,  the  secretary  of 
the  treasury  was  authorized  to  appoint  an  assistant  secretary ;  and  by 
section  13  of  the  act  of  March  3, 1849,  (9  St.  396;  section  245,  Bev. 
St.,)  the  provision  for  the  appointment  of  such  assistant  was  repeated, 
with  a  specification  of  certain  powers  and  duties,  and  concluding  as 
follows :  "Who  shall  perform  all  such  other  duties  in  the  office  of  the 
secretary  of  the  treasury,  now  performed  by  some  of  his  clerks,  as  may 
be  devolved  on  him  by  the  secretary  of  the  treasury."  By  section  o 
of  the  act  of  March  3,  1857,  (11  St.  220,)  the  appointment  of  the  as- 
sistant secretary  was  given  to  the  president ;  and  by  section  3  of  the 
act  of  March  14,  1804,  (13  St.  26,)  it  was  further  provided  that  "an 
additional  assistant  secretary  of  the  treasury"  should  be  appointed  by 
the  president,  "who  shall  perform  all  suob  duties  in  the  office  of  the 
secretary  of  the  treasury  belonging  to  that  department  as  shall  be 
prescribed  by  the  secretary  of  the  treasury,  or  as  may  be  required  by 
law." 
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An  "assistant "  is  one  who  stands  by  and  helps  or  fuds  another.  He 
is  not  a  deputy,  and  cannot,  therefore,  act  in  the  n&me  of  and  for 
the  person  he  assists,  bat  only  with  him  and  under  his  direction,  un- 
less otberwise  expressly  provided  by  law.  It  is  a  qutistion  whether 
an  assistant  secretary,  appointed  under  the  act  of  1849,  could  be  even 
authorized  by  the  secretary  to  do  anything  in  his  department,  except 
sueh  acts  or  duties  as  were  performed  at  the  passage  of  aueh  act  by 
some  of  the  secretary's  clerks.  But  no  saoh  restraint  is  imposed  on 
'the  power  of  the  secretary  as  to  the  assistatit  authorized  by  the  act 
of  1864.  Any  duty  pertaining  to  his  office  which  the'  secretary  may 
prescribe  for  him,  such  assistant  may  do;  and  it  is  highly  probable 
that  in  practice  the  same  rule  was  followed  as  to  the  first  assistant. 
Besides,  it  is  hardly  to  be  doubted  that  in  1849  some  olerk  in  the  treas- 
ury department  was  performing  the  duty  of  directing  collectors  as  to 
the  disposition  of  public  money  in  their  hands. 

But  I  think  that  an  act  done  by  the  assistant,  and  within  the  au-  . 
thority  and  power  of  the  department,  must,  until  the  contrary  ap- 
pears, be  presumed  to  have  been  done  under  the  direction  of  the  sec- 
retary of  the  treasury.  In  U.  S.  v.  Tichenor,  8  Sawy.  153,  S.  C.  12 
Fed.  Bep.  415,  this  court  said  that  where  the  president  was  author- 
ized to  reserve  land  for  certain  military  purposes,  the  action  of  the 
secretary  of  war,  to  whose  department  the  subject  belonged  and  the 
duty  pertained,  would  be  presumed,  in  the  absence  of  evidence  to  this 
contrary,  to  have  been  anthoriaed  by  the  president.  For  the  pur- 
pose, then,  of  this  case,  it  must  be  presumed  that  the  Assistant  sec- 
retary was  acting  in  pursuance  of  the  direction  of  the  secretary  when 
he  required  the  defendant  Adams  to  take  this  money  to  San  Fran* 
Cisco,  and  deposit  it  with  the  assistant  treasurer  at  that  place. 

By  section  15  of  the  act  of  August  6,  1846,  (9  St.  63,  63;  section 
8616,  Bev.  St.,)  persons  having  public  money  of  the  United  States, 
and  not  included  in  the  directions  contained  in  section  9  of  said  act, 
(section  3615,  Bev.  St.,)  as  was  not  the  collector  of  the  district  of 
Oregon,  might  pay  the  same  to  the  treasurer  or  assistant  treasurer  of 
the  United  States,  or  such  other  depositary,  constituted  in  pursuance 
of  the  law,  tfs  the  secretary  of  the  treasury  might  designate;  and  by 
section  6  of  said  act  (section  8639,  Bev.  St.)  all  public  officers,  includ- 
ing collectors  of  customs,  "are  required  to  keep  safely,  without  loaning, 
using,  depositing  in  banks,  or  exchanging  for  other  funds  than  as 
allowed  by  this  act,  all  the  public  money  collected  by  them,  or  other- 
wise at  any  time  placed  in  their  possession  and  castody,  till  the  same 
is  ordered  by  the  proper  department  or  officer  of  the  government  to  be 
transferred  or  paid  out;  and  when  such  orders  for  transfer  or  pay- 
ment are  received,  faithfully  and  promptly  to  make  the  same  as  di- 
rected, and  to  do  and  perform  all  other  duties  as  fiscal  agents  of  the 
government  which  may  be  imposed  by  this  or  any  other  act  of  con- 
gress, or  by  any  regulation  of  the  treasury  department  made  in  con- 
formity to  law." 
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Admitting  that  the  order  of  the  assistant  secretary  was  given  an- 
dei  the  direction  of  the  secretary,  and  also  that  the  latter  had  the 
authority  to  direct  or  employ  the  defendant  Adams  to  carry  this 
money  to  San  Francisco,  the  anreties  maintain  it  was  a  duty  or  serv- 
ice for  the  discharge  or  conduct  of  which  they  were  in  no  way  bound. 
The  undertaking  of  the  defendant  AdamB,  as  collector,  is  stated  in 
the  condition  of  his  bond  as  follows:  "To  truly  and  faithfully  exe- 
cute and  discharge  all  the  duties  of  his  office  according  to  law ;"  which 
duties  were,  according  to  section  6  of  the  act  of  1846,  supra,  "to  keep 
safely  *  *  *  all  the  public  money  collected  by  him"  till  the 
same  was  duly  ordered  "to  be  transferred  or  paid  out;"  and  "faith- 
fully and  promptly"  make  such  transfer  or  payment  when  required. 
There  is  no  provision  here  looking  to  the  collector  being  engaged  in 
the  transportation  or  carriage  of  public  money  from  one  state  or  dis- 
trict to  another  for  a  distance  of  six  or  seven  hundred  miles. 

It  may  be  and  probably  is  the  duty  of  a  collector,  under  this  sec- 
tion, to  transfer  the  public  money  in  his  possession  when  so  ordered, 
by  depositing  the  same  with  a  depositary  in  the  town  or  place  where 
his  office  is  situated,  or  its  immediate  vicinity,  and  that  his  sureties 
are  liable  for  any  loss  that  may  occur  while  he  is  so  engaged,  from 
either  a  larceny  or  robbery.  To  safely  keep  the  public  money  under 
these  circumstances  may  be  a  part  of  the  collector's  duty  to  faithfully 
"transfer"  the  same  when  required,  and  if  so,  the  undertaking  of  the 
sureties  makes  them  responsible  for  Jts  faithful  performance.  But  I 
doubt  very  much  whether  the  duty  of  a  collector  "to  transfer"  public 
money  in  his  possession,  when  required,  includes  the  carrying  or 
transportation  of  such  money  to  any  point  beyond  the  vicinity  of  the 
custom-house,  even  in  bis  own  district,  as  from  Astoria  to  Portland. 
The  transfer  and  transportation  of  money  from  band  to  hand  and 
place  to  place  are  business  transactions,  and  parties  who  undertake 
for  a  collector  as  sureties  expect,  and  have  a  right  to  expect,  that 
when  the  government  .engages  in  any  such  transaction  with  reference 
to  the  money  in  the  possession  of  their  principal,  it  will  do  so  a 
business  way  and  according  to  business  methods. 

At  the  time  of  this  transaction,  as  well  as  before  and  since,  thj 
usual  method  on  this  coast  of  transmitting  any  quantity  of  coin  was 
by  express;  and  that  is  the  way  this  money  should  have  been  sent  to 
San  Francisco.  Assuming  that  there  was  no  designated  depositary 
in  Oregon  at  the  time,  the  collector  should  have  been  instructed  to 
transfer  the  amount  to  Wells,  Fargo  &  Co.,  at  Astoria,  for  transpor- 
tation to  San  Francisco,  who  then  would  have  been  responsible  for  its 
safe  delivery  at  the  latter  place.  No  business  man  in  Portland  would 
have  thought  of  sending  a  clerk  or  messenger  to  San  Francisco  with 
$40,000  in  coin,  or  the  tenth  part  of  it;  and  the  assistant  secretary 
who  directed  it  to  be  done  in  this  case,  unless  he  did  so  on  the  advice 
of  the  collector,  is  the  primary  cause  of  this  loss  and  morally  respon- 
sible for  it.    The  improvidence  of  this  order  appears  to  have  soon 
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become  known  to  the  department,  for  it  vas  stated  and  admitted  on 
the  argument  of  the  demurrer  that,  within  a  day  or  two  after  the 
collector  had  left  for  San  Francisco,  a  counter-command  was  received 
at  this  o£Eice,  directing  him  to  send  the  money  by  Wells,  Fargo  &  Co. 

The  law  is  well  established  that  the  liability  of  a  surety  is  strictijuria, 
and  therefore  he  is  not  to  be  held  responsible  for  the  conduct  of  his 
principal  beyond  the  scope  of  his  undertaking,  reasonably  construed. 
But  the  rights  and  interests  of  the  public,  to  whom  the  surety  has 
Toluntarily  become  bound  for  the  conduct  of  bis  principal,  are  not  to 
be  overlooked  in  the  consideration  of  the  matter,  and  therefore  courts 
ought  not  to  be  astute  or  alert,  as  they  sometimes  appear  to  have 
been,  to  raise  doubts  and  start  quibbles  to  save  a  surety  from  the 
otherwise  legal  conaeqaenoe  of  bis  undertaking.  Yet  there  is  nothing 
in  the  nature  or  purpose  of  bis  undertaking  that  should  make  him 
liable  beyond  the  fair  and  reasonable  construction  of  its  terms  and 
the  provisions  of  law  relating  thereto,  considered  in  the  light  of  the 
surrounding  circumstances  and  with  reference  to  the  object  of  the 
transaction.  U*  S.  v.  Ckeeseman,  3  Sawy.  429,  and  cases  there  cited. 
Nor  do  the  words  of  the  statute,  (section  3639,  Bev.  St.,)  to  the  effect 
that  the  collector  shall  "do  and  perform  all  other  duties  as  fiscal  agent 
of  the  governnient"  prescribed  by  law,  include  the  duty  of  acting  as 
agent  for  the  transportation  of  this  money,  without  some  law  directly 
imposing  such  duty  on  him,  or  authorizing  the  secretary  to  do  so  in 
his  discretion.  This  section,  it  must  be  noticed,  includes  assistant 
treasurers,  receivers,  and  all  other  custodians  of  public  money,  and\ 
the  provision  in  question  must  be  construed  in  pach  case  with  refer- 
ence to  the  nature  of  the  office  and  the  duties  primarily  and  c^rdi* 
narily  pertaining  thereto.  An  assistant  treasurer  might  very  properly 
be  required  to  receive,  keep,  and  pay  out  public  money  in  any  quan- 
tity and  from  any  sooroe,  but  not  to  act  as  a  collector  of  revenue, 
either  under  the  excise  or  tariff  laws.  Nor  can  a  collector  of  cus- 
toms be  legally  charged  with  the  duty,  and  his  sureties  with  the  re- 
sponsibility, of  receiving,  keeping,  and'  paying  out  sums  of  money  not 
collected  by  him  as  duties  on  imports.  And  even  if  this  could  be 
done,  it  would  require  a  still  more  expanded  construction  of  the  pro-" 
visions  to  require  a  collector  to  act  as  a  carrier  of  public  money,  at 
the  risk  of  his  sureties. 

In  U.  S.  y.  Singer,  15  Wall.  122,  Mr.  Justice  Field  says : 

"TheoflQciAl  bond  of  parties  undoubtedly  covers,  not  merely  duties  Imposed 
by  existing  law,  but  duties  belonging  to  and  naturally  connected  with  their 
office  or  business  imposed  by  subsequent  law.  But  the  new  duties  should 
have  some  relation  to  or  connection  with  such  office  or  business,  and  not  be 

disconnected  from  and  foreign  to  both." 

And  in  U.  S.  v.  Cheeseman,  supra,  431,  Mr.  Justice  Sawtbr,  in  con- 
Bidering  the  effect  of  this  veij  provision,  says : 

"We  think  these  words  only  intended  to  include  such  duties  us  naturally 
and  ordinarily  belong  to  the  particuhir  ofllcer  giving  tiie  bond,  or  have  some 
v.24p,no.7— 23 
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obvious  relation  to  such  dnUea,  aiid  suc^  as  the  snretfea*  aeqiialntod  with  the 
duties  of  the  various  public  ofttoers  as  usually  devolved  on  tbem  by  law,  might 
i8B8on^y  be  ^pected  to  contemplate  at  the  time  of  exeoutiug  the  bond  as 
Ukely  to  be  impcsed  upon  their  principal  in  case  the  exigencies  of  the  govem- 
meut  should  require  it,  and  not  those  duties  which  are  usually  imposed  upon, 
and  more  appropriately  belong  to,  an  entirely  different  class  of  cheers.'* 

Neither  is  the  defendant  Adams  liable  on  bis  bond  as  collector  for 
this  loss,  if  at  all.  In  carrying  this  money  to  San  Francisco  he  was 
acting,  not  as  collector,  but  as  a  carrier  for  the  department.  In 
eontemplation  of  law,  Colleotor  Adams  deliverjed — transferred — ^this 
money  to  Carrier  Adams,  at  Astoria,  and  thereafter  his  duty  and  re- 
sponsibility concerning  it,  as  collector,  ceased,  and  that  as  carrier  be- 
gan. His  liability  as  carrier  does  not  arise  on  his  bond  as  collector, 
nor  is  it  measured  by  his  duty  as  such.  Bat  his  liability  arises  apon 
the  obligation  which  the  law  imposes  on  him  as  a  carrier.  If  he  was 
a  common  carrier, — a  person  undertaking,  for  hire,  to  carry  the  treM- 
ure  or  goods  of  all  persons  indifferently, — he  would  be  responsible  for 
the  loss,  although  it  was  the  result  of  a  larceny.  A  common  carrier 
is  an  insurer  of  the  safe  delivery  of  the  goods  committed  to  faifi  care, 
unless  the  loss  is  caused  by  the  act  of  God  or  the  public  enemy.  Or- 
ange  Bank\, Brown^SVfenA.  162;  LawBon,Carr.  §§  1-3;  Story, Gont^ 
§  920;  Story,  Bailm.  §  496. 

But  Adams  was  not  engaged  in  the  business  of  a  common  carrier, 
nor  acting  as  such.  He  did  not  hold  himself  out  as  a  person  engaged 
in  the  business  of  carrying  treasure,  or  anything  else.  He  only  un- 
dertook, at  the  request  of  the  department,  to  carry  this  partiotilar 
money,  in  consideration  of  receiving  bis  actual  expenses  while  so  en- 
gaged,  without  any  deduction  of  his  salary  during  his  absence  from 
his  office.  He  was  therefore  a  private  carrier,  and  responsible  only 
as  an  ordinary  bailee  for  hire,  namely,  for  ordinary  eaX6  and  diligence, 
which,  in  this  case,  is  alleged  to  have  been  duly  bestowed  on  the  un- 
dertaking. Story,  Oont.  920;  Story,  Bailm.  §  457 ;  AUeny.Saekriderf 
87  N.  Y.  341.  . 

Upon  the  facts  stated  in  these  two  defenses,  neither  the  principal 
nor  his  sareties  in  this  bond  are  liable  for  this  loss,  and  the  demurrer 
thereto  must  be  overruled. 
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Abhson  and  another  v.  Uubpht.' 
{Oirewt  Court,  S.  D,  New  York.  Decsmber,  1884.) 

1.  GuBToiiB  DuTiKs— Action  to  Rbcoter  £zobb8  of  DmiiES— Cohdttioks  Pbs- 

CBDBNT. 

Uoder  section  14  of  the  act  pf  Jane  30,  1864,  (13  Bt.  at  Large,  202;  section 
2931,  Her.  Bt.,]  it  is  incnmboQt  upon  the  plaintiSa,  in  a  suit  to  recover  an  al- 
leged excess  of  duties  pnld  by  ihem  on  their  importations  of  mercliandiae,  as  a 
condition  precedent  to  their  recoverj,  to  show — Ftr<f,  that  they  hare  protested; 
ueotuilff,  that  tliey  have  appealed ;  and,  tMrdi]/,  that  tbev  bavA  hrAiurbt  their 
suit  within  ihe  time  required  thereby. 

2.  bAUK— DbCISIONB  OV  SSCBSTART  or  TRBASnBT. 

Under  this  section  it  Is  not  Incnmbent  apon  the  secretary  of  the  treasurj  to 
communicate  to  the  s^pellant  hia  decldon  on  an  appeal  from  the  dAcialon  of 
the  collector  of  customa. 


The  plaintiflFs  in  1871  made  certain  importations  of  "nitro-ben- 
zole"  at  the  port  of  New  York,  from  Liverpool,  England.  The  de- 
fendant, as  collector  of  customs,  classified  said  "nitro-benzole"  as  an 
*' essential  oil"  not  otherwise  provided  for,  under  section  6  of  the  act 
of  July  14,  18C2,  (12  St.  at  Large,  643,)  and  in  1871  exacted  of  the 
plaintiffs  duty  thereon  at  the  rate  of  50  per  centum  ad  valorem^  as 
provided  in  that  section  for  "essential  oils."  The  plaintiffs  duly  pro- 
tested  in  1871  against  such  exaction,  (except  in  case  of  their  impor- 
tations per  the  Pennsylvania,  April  11, 1871,  and  per  the  Italy,  May 
24,  1871,)  and  duly  appealed  in  1871  from  the  decision  of  the  de- 
fendant, as  collector  of  customs,  to  the  secretary  of  the  treasury,  (ex- 
cept in  case  of  their  importation  per  the  Queen,  March  24,  1871,) 
as  provided  in  section  14  of  the  act  of  June  30,  1864,  (13  St.  at 
Large,  20^  section  2931,  Bev.  St.)  In  the  case  of  their  importa- 
tions by  the  Pennsylvania  and  the  Italy,  the  plaintiffs  made  no  pro- 
test within  10  days  after  the  ascertainment  and  liquidation  of  the 
duties  exacted  thereon,  and  as  to  their  importation  by  the  Queen, 
they  made  no  appeal. 

In  their  protest  the  plaintiffs  claimed  that  duty  at  50  per  centum 
ad  valorem  was  erroneous,  and  that  the  lawful  duty  was  but  40  cents 
per  gallon,  as  nitro-benzole  is  a  non 'enumerated  article,  and  as  such 
non-enumerated  article  is  liable  only  to  the  highest  rate  of  duty  im- 
posed upon  either  of  its  component  parts,  agreeably  to  the  similitude 
clause  of  the  act  of  August  30,  1842,  (section  2409,  Rev.  St.) 

May  8,  1879,  the  plaintiffs  brought  this  adit  to  recover  the  differ- 
ence between  the  amount  of  duties  exacted  at  50  per  centum  ad  va- 
lorcm,  and  the  amount  of  duties  that  should,  as  they  claimed,  have 
been  exacted  at  the  rate  of  40  cents  per  gallon.  After  issue  wp,s 
joined,  and  in  1880,  the  case  was  first  tried.  Upon  that  trial  the  plain- 
tiffs proved  facts  which,  under  the  decision  in  Murphy  v.  Amson,  (not 
this  suit;  see  9G  U.  S.  131,)  established  that  the  legal  rate  of  duty  on 

^  Reported  by  Jamrs  IL  Fish,  Esq.,  Kew  Torfc. 
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their  importations,  under  the  act  of  1862,  was  40  cents  per  gallon. 
At  the  close  of  the  plaintiffs'  case,  upon  the  motion  of  defendant's 
counsel,  the  court  directed  a  verdict  for  the  defendant  on  the  ground 
that  this  suit  was  not  commenced  within  six  years  after  the  cause  of 
action  upon  which  the  same  was  brought  accrued,  as  prescribed  by 
the  New  York  statute  of  limitations  then  in  force,  the  defendant,  be- 
sides other  defenses,  baring  so  pleaded.  The  plaintiffs  having  sued 
out  a  writ  of  error,  the  United  States  supreme  court,  at  the  October 
term  of  18S3,  reversed  thi^  decision  and  ordered  a  new  trial.  The 
opinion  then  rendered  in  this  case  at  that  time  by  that  court,  and 
the  facts  that  appeared  at  the  first  trial,  are  reported  in  109  U.  8. 
238;  S.  C.  3  Sup.  Ct.  Bep.  184. 

At  the  second  trial  of  this  suit,  had  on  the  second  and  third  days 
of  December,  1884,  on  the  close  of  the  plaintiffs'  case  the  facts  above 
stated,  before  allusion  was  made  to  the  defendant's  motion  on  the  first 
trial  of  this  suit,  all  appeared  in  evidence ;  but  no-proof  was  made  or 
offered  in  evidence  by  the  plaintiffs  to  show,  and  it  nowhere  appeared, 
whether  or  not  the  secretary  of  the  treasury  had  made  a  decision  upon 
any  of  the  plaintiffs'  appeals  from  the  decisions  of  the  defendant  as 
collector  of  customs.  Thereupon  counsel  for  defendant  moved  the 
court  to  direct  a  verdict  for  the  defendant  as  to  the  plaintiffs'  impor- 
tation by  the  Queen,  on  the  ground  that  the  plaintiffs,  had  made  no 
appeal  as  required  by  law.  To  the  granting  of  this  motion  the  plain- 
tiffs consented,  and  the  court  accordingly  directed  a  verdict  for  the 
defendant  as  to  that  importation.  The  defendant's  counsel  also  moved 
the  court  to  direct  a  verdict  for  the  defendant  as  to  the  plaintiffs'  im- 
portation by  the  Pennsylvania  and  Italy,  on  the  ground  that  no  pro- 
test had  been  made  in  case  of  either  of  these  importations  within  10 
days  after  the  ascertainment  and  liquidation  of  duties  thereon,  as  re- 
quired by  law.  The  court  thereupon  directed  a  verdict  for  the  de- 
fendant as  to  these  importations.  The  defendant's  counsel  then 
moved  the  court  to  direct  a  verdict  for  the  defendant  as  to  each  of 
the  other  importations  mentioned  in  their  bill  of  particulars  in  this 
suit,  on  the  ground  that,  to  entitle  the  plaintiffs  to  recover  after  an 
appeal  has  been  taken  to  the  secretary  of  the  treasury  from  the  de- 
cision of  the  collector,  as  to  the  rate  or  amount  of  duties,  the  plaintiff 
must  show  either  (1)  that  they  have  paid  the  duties  before  the  de- 
cision of  the  secretary  was  made,  and  brought  their  suit  within  90 
days  after  such  decision;  or  (2)  that  they  have  paid  the  duties  after 
such  decision,  and  brought  their  suit  within  90  days  after  the  pay- 
ment thereof;  or  (3)  that  90  days  have  elapsed  after  their  appeal  to 
the  secretary,  and  no  decision  has  been  made,  and  that  they  have 
brought  their  suit  after  the  expiration  of  such  90  days.  This  motion 
the  court  for  the  time  being  overruled. 

The  defendant's  counsel  then  offered  in  evidence  the  decision  of 
the  secretary  upon  each  of  the  appeals  in  the  case  of  the  last-men- 
tioned importations.    To  this  offer  the  plaintiffs*  counsel  objected  on 
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the  ground — First.  That  no  such  defense  was  pleaded.  Being  a  stat- 
ute of  limitations,  it  must  be  pleaded.  Second,  The  papers  which 
purport  to  be  each  decisions  of  the  secretary  of  the  treasury  were  not 
communicated  to  the  plaintiffs. 

Lewis  Sanders  and  George  N.  Sanders,  for  plaintiffs,  cited  section 
14:,  Act  of  June  SO,  1864;  13  St.  at  Large.  202,  (section  2931,  Bev. 
St. ;)  and  Arnson  t.  Murohy,  109  U.  6.  338;  8.  G.  3  Sap.  Ct.  Bep. 
184. 

Thomas  Greenwood  and  Samuel  B.  Clarke,  for  defendant,  cited 
Arthur  v.  Unkart,  96  U.  S.  118,  and  Chung  Yune  v.  Schvrtlef,  10  Fed. 
Rep.  239. 

CoxB,  J.,  (orally,)  The  propesition  comes  back  to  the  qaestion  which 
I  hoped  might  be  avoided  in  the  ease,  namely,  whether  or  not  this  pro- 
vision of  the  statute  is  a  limitation  or  a  condition  precedent;  in  other 
words,  whether  the  burden  is  upon  the  plaintiffs  to  prove  that  the  con- 
ditions of  the  statute  have  been  fulfilled,  or  upon  the  defendant  to  prove 
that  they  have  not  been.  I  have  reached  a  conclusion  favorable  to  the 
defendant  -with  regret,  because  this  appears  to  be  a  meritorions  case. 
But  without  the  statute  the  plaintiffs  have  no  standing  in  court.  It 
is  strictly  a  statutory  proceeding,  which  they  are  required  to  follow, 
and,  as  I  read  the  statute,  there  are  three  conditions  to  be  fulfilled 
before  the  action  can  be  maintained — Firsts  a  protest  jrithin  10  days; 
secondt  an  appeal  within  30  days;  and,  third,  the  action  must  be 
brought  within  90  days  after  an  adverse  decision  by  the  secretary  of 
the  treasury ;  or,  if  there  has  been  no  decision,  the  plaintiffs  must 
prove  that  fact  and  that  the  action  was  commenced  after  90  days  from 
the  appeal.  I  see  no  way  to  separate  these  oonditions.  It  was  evi- 
dently the  intention  of  congress  that  dissatisfied  parties  should  pur- 
sue their  remedy  before  the  department  as  far  as  possible.  There- 
fore I  must  hold  that  it  Is  incumbent  upon  th^  plaintiffs,  as  a  condition 
precedent  to  their  recovery,  to  prove, ^r«*,  that  they  protested ;  second, 
that  they  appealed;  and,  third,  that  the  action  was  commenced  at  a 
time  permitted  by  the  statute. 

Plaintiffs'  Coumel,  Of  course  T  object  to  your  honor's  decision,  and 
take  an  eiception  on  the  part  of  the  plaintiffs. 

It  does  not  appear  that  there  was  any  decision. 

The  Court.  To  maintain  your  case  you  must  show  affirmatively 
that  there  was  no  decision. 

Plaintiffs'  Counsel.  To  that  we  except. 

Defendants  Coumel.  Are  we  to  understand  now  that  the  plaintiffs 
are  going  on  with  their  case? 

Plaintiffs'  Counsel.  Yes;  I  call  Mr.  Bernard  Arnson. 

Bernard  Arnson,  being  duly  sworn  and  examined  as  a  witness  for 
the  plaintiffs,  testifies : 

Qtiestion.  Tou  are  one  of  the  plaintiffs  in  the  suit?  Anstoer.  Yes,  sir.  Q. 
Did  you  ever  i-eceive  any  notice,  prior  to  the  commencement  of  the  suit,  of  t)ie 
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decision  on  your  appeals  from  the  decision  of  the  collector  of  the  port  on  the 
importations  InTolved  in  this  action — notice  of  the  secretary  of  the  treasury's 
decisions? 

Defendant*^  Cowuel,  We  object  to  that  oa  the  groand  tiiat  it  is 
immaterial  whether  the  deoiston  was  reoeiTed  or  j3ot. 

Tke  Court.  I  think  the  objeotioa  is  well  taken.  It  ie  not  inoam- 
bent  upon  the  secretary  to  conuaonicate  his  decision. 

Plaintiffs'  counsel  excepts. 

Upon  the  application  of  defendant's  counsel  to  direct  a  verdict  in 
favor  of  the  d^endant,  the  court  said : 

Qentlemen  of  tke  Jury:  Upon  the'queation  of  law  in  this  case, 
there  being  no  question  of  fact,  the  court  has  decided  that  this  action 
is  a  statutory  one,  and  the  statutory  conditions  have  not  been  per- 
formed by  the  plaintiffs;  yon  will  therefore  render  a  verdict  in  favor 
of  the  defendant. 

Under  the  directions  of  the  court  the  jury  so  found. 


Thb  Pubisbiha  Ookobpoion.'  ' 
United  States  v.  Thk  Fobissima  Conoefoxob.^ 

(VircvU  Court,  B.  D.  Louisiana.   Jane,  1B86.} 

Customs  Durraa— Fobpbitdrb— A.ct  or  June  22, 1874. 

Under  aection  16  of  the  act  of  congress  approved  June  S2, 1874,  (Supp.  Ker. 
St.  p.  80,)  in  order  to  adjudge  a  forfeltare  or  a  penally,  the  court  or  fniy  must 
find  that  the  act  charged  was  committed  with  an  actual  intmUion  to  durand 
the  United  States. 

Appeal  from  ])istrict  Court. 

J.  W.  Gurley,  Asst.  Dist,  Atty.,  for  the  Government, 

John  D.  Rouse  and  Wm.  Grants  for  claimants. 

FAimEB,  J.  That  the  seized  goods  were  not  placed  by  the  master 
on  his  sworn  manifest,  and  were  concealed  on  the  ship,  and  the  mas- 
ter did  offer  money  to  the  seizing  officers,  not  only  justifies  the  seiz- 
ure,  but  makes  a  strong  prima  facie  case  for  the  government  in  de- 
manding the  penalty  against  the  ship,  and  the  condemnation  of  the 
goods.  The  claimant  meets  this  prima  facie  case  with  the  defense 
that  the  goods  were  not  brought  to  this  port  for  sale,  use,  or  consump- 
tion in  the  United  States,  but  were  goods  belonging  to  the  owner,  in 
transit  to  Spain,  and  that  they  were  not  omitted  from  the  manifest 
nor  concealed  with  any  intent  to  defraud  the  United  States.  His 

>  Reported  by  Joseph  P.  Hornor,  Est].,  of  tlie  New  Orleans  bar. 
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proof  largely  consiats  of  a  letter  written  hy  the  owner  to  the  master, 
directing  the  purchase  in  Havana  of  the  goods,  and  giving  instruc- 
tions how  to  bring  them  into  Spain,  and  of  the  testimony  of  the  mas- 
ter, taken  nnder  commission. 

The  government  has  moved  to  sappress  both  the  letter  and  com- 
mission. The  letter  is  objected  to  because  it  is  not  a  sworn  statement, 
because  there  was  no  opportunity  for  cross-examination,  and  because 
a  party  cannot  make  evidence  for  himself.  The  commission  is  ob- 
jected to  because  the  evidence  of  the  master  therein  conflicts  directly 
vrith  the  sworn  statements  of  the  same  master  in  the  manifest.  The 
history  of  the  letter  shows  that  it  was  written  by  the  owner  to  the 
master  long  prior  to  the  purchase  even  of  the  seized  goods,  when  use 
of  it  as  evidence  could  not  have  been  contemplated,  and  it  was  turned 
over  at  the  time  of  the  seizure  to  show  the  intention  of  the  master  io 
the  premises.  As  a  fact  in  the  history  of  the  case,  it  would  seem  ad- 
missible to  have  such  effect  as  properly  entitled  to  in  connection  with 
the  other  circumstances  in  the  case.  The  objection  to  the  commis- 
sion goes  to  its  effect  rather  than  to  its  admissibility.  The  oath  at- 
tached to  the  manifest,  and  taken  by  the  master,  was  the  formal  oath 
prescribed  by  the  statute.  The  manifest  seems  to  have  been  made 
ont  in  English  and  Spanish,  but  the  oath  seems  only  to  have  been 
taken  in  Eoglisb .  It  is  only  by  considering  that  the  master  understood 
no  English,  and  that  the  oath  was  taken  carelessly  and  negligently, 
and  in  short  was  a  "custom-hoase  oath,"  that  any  credenoe  ean  be 
given  to  the  master's  evidence  .taken  under  the  commission ;  as  the 
two  are  diametrically  opposed.  And  the  same  suspicion  must  attach 
to  the  evidence  of  the  master,  relating  to  the  circumstances  under 
which  he  offered  money  to  the  seizing  officers.  However,  taking  the 
evidence  as  the  whole  of  it  strikes  my  mind,  the  following  appears 
to  be  the  true  inwardness  of  the  case. 

The  Purisaima  Goncepcion  was  in  Havana,  destined  to  com,e  to  New 
Orleans  in  ballast,  there  to  take  a  cargo  of  staves  to  Spain.  The 
owner,  living  in  Seville,  desired  to  import  from  Cuba  some  tobacco, 
probably  without  paying  duties  or  charges  to  the  Spanish  govern- 
ment, and  he,  therefore,  by  letter  directed  the  master  how  to  obtain 
the  means,  and  make  the  purchase,  concealing  from  the  merchants  the 
object,  and  how  to  conceal  the  tobacco  under  the  staves  so  as  to  have 
no  trouble  in  entering  the  Spanish  port,  using  this  language :  "I  need 
not  tell  you  that  on  your  arrival  at  Benanza  you  bring  the  above  un- 
der the  staves  better  than  in  the  cabin,  the  secret  in  which  has  been 
denounced,"  etc.  The  master  made  the  purchase  as  directed,  and 
concealed  the  tobacco  in  the  cabin  to  enter  New  Orleans,  undoubtedly 
intending  to  again  hide  it  under  the  staves  when  the  cargo  should  be 
taken  aboard.  The  master  omitted  the  tobacco  from  the  manifest  in 
New  Orleans,  not  from  ignorance  of  the  requirements  of  our  customs 
regulations,  for  he  placed  other  goods  in  transit  thereon,  but  because 
he  did  not  desire  trouble  to  himself  here  in  bonding  and  accounting 
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for  the  tobacco,  nor  to  embarrass  himself  ia  bis  ultimate  intention  of 
smuggling  the  tobacco  into  Spain.  On  the  goods  being  found  by  the 
inspectors  of  customs,  he  offered  money  to  get  himself  out  of  trouble, 
without  any  particular  care  whether  it  was  received  as  a  bribe  or  as 
duties.  These  I  think  to  be  the  real  facts  of  the  case  as  developed 
by  the  proof. 

Under  such  a  showing  it  would  seem  there  ought  to  be  no  trouble 
in  condemning  the  goods  as  forfeited,  and  condemning  'the  ship  for 
the  statutory  penalty  equal  to  the  value  of  the  goods.  See  section 
2809,  Bev.  St.,  which  provides  that  where  goods  are  brought  in  the 
United  States  in  any  vessel  from  any  foreign  port,  which  shall  not  be 
included  or  djescribed  in  the  manifest,  the  master  shall  be  liable  to  a 
penalty  equal  to  the  value  of  the  goods,  and  the  goods  so  omitted, 
when  belonging  to  the  master,  officers,  or  crew  of  the  vessel,  ^all  be 
forfeited.  But  there  is  trouble.  Section  16  of  an  act  of  congress 
approved  June  22, 1874,  (see  Supp.  Rev.  St.  80,)  provides  as  follows: 

"That  in  all  actions,  suits,  and  proceedings  in  any  court  of  the  United  States 
now  pending,  or  liereafter  commenced  or  prosecuted,  to  enforce  or  declare  the 
forfeiture  of  any  goods,  wares,  or  merchandise,  or  to  recover  the  value  thereof, 
or  any  other  sum  alleged  to  be  forfeited  by  reason  of  any  violation  of  the  pro- 
visions of  the  customs  revenue  laws,  or  any  such  provisions,  in  which  action, 
suit,  or  proceeding  an  issue  or  issues  of  fact  shall  have  been  joined,  it  shall 
be  the  duty  of  the  court,  on  the  trial  thereof,  to  submit  to  the  jury,  as  a  dis- 
tinct and  separate  proposition,  whether  the  alleged  acts  were  done  with  an 
actual  intention  to  defraud  the  United  States,  and  to  require  upon  such  prop- 
osition a  special  finding  by  such  jury;  or,  if  such  issues  be  tried  by  the  court 
without  a  jury,  it  sliall  be  the  duty  of  the  court  to  pass  upon  and  decide  such 
proposition  as  a  distinct  and  separate  finding  of  fact.  And  in  such  cases, 
unless  intent  to  defraud  shall  be  so  found,  no  line,  penalty,  or  forfeiture  shall 
be  imposed. " 

Under  this  section,  in  order  to  adjudge  the  forfeiture  and  the  pen- 
alty in  this  present  case,  the  court  must  find  that  the  master  omitted 

the  goods  from  the  manifest  with  an  actual  intention  to  defraud  the 
United  States.  This  actual  intention  to  defraud  the  United  States 
does  not  appear  from  the.  evidence, — the  contrary  seems  more  prob- 
able,— so  that  while  I  condemn  the  conduct  of  the  owner  and  of  the 
master,  and  somehow  feel  that  there  is  a  failure  of  justice,  yet  I  am 
compelled,  as  was  the  learned  judge  of  the  district  court,  to  give  judg< 
ment  against  the  United  States,  and  in  favor  of  the  claimant,  who, 
under  the  peculiar  law  aforesaid,  is  allowed  to  come  into  count  with 
not  the  cleanest  hands,  and  compel  a  judgment  in  his  favor. 
The  judgment  and  findings  of  the  district  court  are  affirmed. 
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United  States  v.  Griswold. 

(Dittrict  Court,  D.  Oregon.   Juoe  10,  1885.) 

vxubb  cunis  aoaikst  united  states  —  action  under  sections  s490-3494, 
Kev.  St. 

An  actloB  brought  by  a  private  prosecutor  under  eections  3490-3494,  Rev.  tit., 
to  recover  damages  and  forfeiture  for  a  violation  of  section  5438,  Kev.  Bt.,'lf. 
what  was  known  at  common  law  as  a  "popular  "  or  qui  tarn  action,  and  is  un- 
der the  tiole  and  exclusive  control  of  said  prosecutor,  subject  to  the  restriction 
on  his  right  to  discontinue  the  same,  contaiued  in  section  3491,  Kev.  St.,  and  bis 
interest  or  share  in  any  judgment  obtained  therein  is  hia  absolute  private  prop- 
erty, and  the  United  States  cannot  compromise,  remit,  or  release  the  same  by 
pardon  or  otlierwise. 

Motion  for  leave  to  enter  Batisfaction  of  judgment.  The  opinion 
states  the  facta. 

tTamet  F.  Watton,  Dist.  Atty.,  for  the  United  States. 
JI.  Y.  Thompson,  for  defendant. 

James  K,  Kelly,  for  prosecutor. 

Deady,  J.  By  section  3469,  Bev.  St.,  it  is  provided  as  follows : 
"Upon  a  report  by  a  district  attorney,  or  any  special  attorney  or  agent  hav- 
ing charge  of  any  claim  in  favor  of  the  United  States,  showing  in  detail  the 
condition  of  such  claim,  and  the  terms  upon  which  the  same  may  be  com- 
promised, and  recommending  that  it  be  compromised  on  the  terms  so  offered, 
and  upon  the  recommendation  of  the  solicitor  of  the  treasury,  the  secretary 
of  the  treasury  is  authorized  to  compromise  such  claim  accordingly." 

The  district  attorney  now  applies  for  leave,  under  this  section,  to 
enter  satisfaction  of  the  judgment  in  this  case  in  pursuance  of  an 
alleged  compromise  by  the  secretary  of  the  treasury  of  the  sum  or 
debt  remaining  due  thereon,  to-wit,  $23,576,  for  the  sum  of  $100. 

It  appears  from  the  petition  that  on  May  27, 1877,  the  United 
States,  by  B.  F.  DoweU,  commenced  an  action  in  this  court  against 
William  C.  Griswold,  under  sections  3490-3494,  Kev.  St.,  for  cer- 
tain forfeitures  and  damages,  on  account  of  the  violation  of  section 
5438  of  said  statutes,  in  knowingly  making,  presenting,  and  obtain- 
ing payment  from  the  treasury  of  the  United  States,  in  January,  1874, 
of  certain  false  claims,  commonly  called  "The  Jesse  Bobinfton  Claims ;" 
that  thereafter,  on  July  30,  1879,  a  judgment  was  duly  entered  in 
said  cause  in  favor  of  the  United  States  and  against  the  said  Gris- 
wold for  the  sum  of  $35,228,  together  with  costs  and  disbursements, 
amounting  to  $2,875.60;  that  divers  sums  have  since  been  collected 
by  execution  and  applied  on  said  judgment,  but  there  remains  still 
due  and  owing  thereon  the  sum  of  $23,576;  that  on  November  22, 
1884,  the  secretary  of  the  treasury,  on  the  report  and  recommenda- 
tion of  the  district  attorney  and  the  solicitor  of  the  treasury,  com- 
promised said  claim  for  $100,  and  the  release  of  Griswold's  interest 
in  certain  property  situate  in  Salem,  Oregon,  and  known  as  "The  Agri- 
cultural Works;"  that  said  Griswold  has  paid  said  sum  of  money  and 
executed  said  release  to  the  United  States;  and  that  the  solicitor  of 
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the  treasury,  in  a  oorrespondence  between  himself  and  the  distriet 
attorney,  copies  of  whieh  are  annexed  to  the  petition,  has  directed 
the  latter  officer  to  take  the  necessary  steps  to  carry  said  compiomise 
into  effect.  In  his  letter  of  November  33,  1884,  the  solicitor  of  the 
ti^asury  says : 

"It  may  be  proper  to  state  that  I  entertainedseriousdoabts  a»to  myaathot- 
ity  to  compromise  such  a  claim  or  judgment,  and  accordingly  tiie  secretan 
of  the  treuaury  submitted  the  matter  to  the  solicitor  general.  That(^(std^ 
termined  the  question  in  favor  of  the  jurisdiction  of  this  oflSce,  bat  tdiei: 
*Even  if  this  conclusion  was  somewhat  uncertain,  I  might  etill give  t&e  above 
advice,  seeing  that  if  it  be  mistaken  the  prosecutor  may  have  relief  bj  pro- 
ceedings in  court,  whereas,  if  the  advice  was  to  the  contrary  and  misuten, 
Griswold  could  have  no  means  of  correcting  it  that  occurs  tome.'  laot- 
der  that  any  rights  that  Mr.  Dowell  may  suppose  he  possesses  mxj  be  follr 
protected,  and,  if  possible,  (td,judicated,  you  are  hereby  directed,  before  tak- 
ing the  necessary  steps  to  carry  this  compromise  into  effect,  to  ^brmojlynotifr 
bim  of  your  Intention  to  do  so,  giving  him  ampU  time  to  appear  in  cout 
and  make  such  objection  thereto  as  he  may  determine  hia  interestj  reqain. 
as  I  do  not  desire  that  Mr.  Dowell  shall  be  so  situated  by  your  action,  or.bj 
that  of  this  office,  that  he  can  hereafter  successfully  set  up  any  claim  foi  dam- 
ages or  otherwise,  either  in  court  or  before  congress. " 

In  porsnance  of  this  direction,  the  prosecutor,  B.  F.  Dowell,  wu  no- 
tified of  this  application,  and  appeared  and  answered  the  petition,  aod 
was  heard  by  himself  and  counsel  in  opposition  thereto.  By  his  an- 
swer the  prosecutor  objects  to  the  entry  of  satisfaction,  alleging  that  he 
was  not  consulted  concerning  the  alleged  compromise ;  that  the  ac- 
tion in  which  the  judgment  was  given  was  a  qvi  tarn  one;  and  tbit 
the  one-half  of  said  judgment  belongs  to  him,  and  the  United  States 
has  no  power  or  authority  to  compromise  his  share  thereof  without 
his  consent.  The  prosecutor  also  alleges  in  his  answer  that  the  com- 
promise ought  not  to  be  made  for  the  further  reason  that  Griswcid 
has  claims  on. the  government  of  considerable  value,  Bpecifying  them 
in  detail,  and  a  lot  in  Salem,  Oregon,  that  should  be  applied  m  tlife 
judgment,  and  concludes  by  saying  that  he  has  offered  and  now  ofeit 
to  take  one-third  of  the  balance  due  for  the  whole  judgment.  Tiie 
amount  received  on  this  judgment,  except  a  trifiing  sum,  was  no: 
made  on  executions  issued  thereon,  but  on  a  sale  by  a  master  ol 
property  theretofore  fraudulently  assigned  by  the  judgment  debtor  to 
bis  wife,  in  pursuance  of  a  decree  of  the  circuit  court  in  a  suit  con- 
ducted by  the  prosecutor  to  subject  the  same  to  the  payment  thereof, 
after  tedious  and  costly  litigation.  V,  6*.  v.  Oi'isaold,  7  Saw;.  311; 
S.  C.  8  Fed.  Bep.  567. 

The  property  spoken  of  as  "The  Agrionltural  Works"  was  mortgaged 
by  the  judgment  debtor  to  his  attorneys  and  others  after  ihe&etioa 
was  commenced,  and  before  judgment  therein,  and  the  amount  not 
due  on  said  mortgages  is  probably  more  than  the  property  is  ww** 
or  will  sell  for.    U.  S,  v.  Qriswold,  7  Sawy.  296.*   But  the  intecestof 

i&  C.  8Fed.  Btfp.  496. 
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said  debtor  in  said  property  is  the  legal  interest  as  owner  and  mort- 
gagor, and  is  therefore  bound  by  the  lien  of  the  judgment  from  the 
date  thereof ;  and,  if  it  is  of  any  value,  can  be  sold  on  ezeoation,  subject 
to  the  mortgages,  and  the  proceeds  of  sale  applied  on  the  judgment. 
This  being  so/the  release  of  Griswold's  interest  in  this  property  is  an 
idle  thing — a  mere  make-believe — that  neither  inconvenleuces  him 
nor  benefits  the  United  States.  Therefore,  the  only  consideration  £or 
ibis  compromise  by  which  Griswold  is  to  be  absolutely  released  and 
discharged  from  the  payment  6t  a  judgment  against  him  of  $23,576, 
for  and  on  account  of  money  fraudulently  obtained  from  the  United 
States  treasury,  is  this  paltry  sum  of  $100.  And,  further,  the  only 
reason  given  for  this  extraordinary  favor,  not  to  an  unfortunate,  bat 
to  a  fraudulent,  debtor,  is  that  he  has  no  visible  property,  and  it  will 
save  the  trifling  trouble  and  expense  of  issuing  an  execution  on  this 
judgment  once  in  five  years,  for  the  purpose  of  keeping  it  in  force. 
In  view  of  these  facts,  the  transaction  might  more  properly  be  ehar- 
aeterized  as  a  remission  or  pardon  than  a  compromise.  However,  I 
suppose  the  right  of  the  United  States  to  release  the  defendant  from 
this  judgment,  rather  than  the  justice  or  policy  of  the  act,  as  between 
it  and  Griswold,  is  the  real  question  now  before  this  court.  And,  Jirat, 
-what  is  the  nature  of  the  action  authorized  and  regulated  by  sections 
3490-3494,  Bev.  St.,  and  what  is  the  relation  of  Dowell  to  the  same, 
and  the  nature  of  his  interest  in  the  judgment  given  against  the  de- 
fendant therein  ? 

Section  3490,  Bev.  St.,  provides  that  if  any  person,  not  in  the  army 
or  navy  of  the  United  States,  "shall  do  or  commit  any  of  the  acts  pro- 
hibited" by  section  6438  of  said  statutes, — that  is.  among  other  things, 
knowingly  make  or  present  for  payment  any  false  claim  against  the 
United  States, — he  shall  forfeit  and  pay  to  the  same  the  sum  of  $2,000, 
and  double  the  damages  that  the  United  States  may  sustain  by  reason 
thereof,  together  with  the  costs  g£  suit,  which  forfeiture  and  damages 
shall  be  sued  for  in  one  action. 

Section  8491  gives  the  district  court  M  the  district  where  the 
offender  may  be  found,' jurisdiction  of  the  action,  and  adds: 

"Such  suit  may  be  brought  and  carried  on  by  any  person,  as  well  for  him- 
self as  the  United  States.  The  same  shall  be  at  the  sole  cost  and  cliarge  of  -  aucii 
person,  and  shall  be  in  the  name  of  the  United  States,  but  shall  not  be  with- 
drawn or  discontinued  without  the  consent,  in  writing,  of  the  judge  of  the 
couit  and  the  district  attorney." 

Section  8493  makes  it  the  duty  of  the  district  attorney  to  be  dili- 
gent in  looking  after  and  prosecuting  such  cases;  ^and  section  3493 
enacts  that — 

"The  person  bringing  said  suit  and  prosecuting  It  to  final  judgment  shall 
be  entitled  to  receive  one-half  of  the  amount  of  such  forfeiture,  as  well  as 
one-half  of  the  amount  of  the  damages  he  sliall  recover  and  collect;  and  the 
other  half  thereof  shall  belong  to  and  be  paid  over  to  the  United  States;  and 
such  person  shall  be  entitled  to  receive  to  hia  owu  use  all  costs  the  court  may 
award  against  the  defendant,  to  be  allowed  and  taxed  accoi'ding  to  any  pro- 
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vision  of  law  or  rule  of  court  in  force,  or  that  shall  be  in  force.  In  suits  be- 
tween private  parties  in  said  court. " 

At  common  law  an  action  thus  authorized  to  be  "brought  and  car- 
Tied  on"  by  any  person,  "as  well  for  himself  as  the  United  States," 
was  called  a  "popular"  action,  because  given  to  the  people  in  gen- 
eral; and  when  the  penalty,  as  in  this  case,  was  given  in  part  to  the 
prosecutor  and  the  remainder  to  the  king  or  other  public  use,  it  was 
called  a  ^ui  tam  action,  because  the  plaintiff  therein  was  described 
43kB  one  who  sues  for  the  king  as  well  as  for  himself, — quita7}ipro  dotnino 
rege,  quam  pro  se  ipso  in  hoc  parte  seqtiitur.  The  action  might  be 
maintained  in  any  case  where  a  statute  imposed  a  penalty  for  the 
commission  or  omission  of  a  certain  act,  and  gave  the  same,  in  whole 
or  in  part,  to  any  one  who  would  sue  for  it;  and  it  was  brought  in 
the  name  of  the  person  prosecuting  it,  and  was  exclusively  under  his 
control.  3  Bl.  Comm.  160 ;  1  Bae.  Abr.  73 ;  U.  S,  v.  Oriswold,  6  Sawy. 
25;  Bush  v.  U.  S.  8  Sawy.  327;  S.  0.  13  Pbd.  Rep.  625. 

The  fact  that  the  statute  in  this  case  requires  the  action  to  be 
brought  in  the  name  of  the  United  States,  and  provides  that  it  shall 
not  be  discontinued  without  the  consent  of  the  judge  and  district  at- 
torney, does  not  change  its  character  in  this  respect.  These  are  mere 
restrictions  on  the  mode  of  exercising  the  right  to  bring  and  maintain 
the  action,  and  do  not  affect  any  sobstantial  interest  of  the  prosecutor 
in  the  proceeding  or  the&uitof  it.  Indeed,  although  this  action  was 
brought,  at  common  law,  in  the  name  of  the  prosecutor,  it  was  always 
set  forth  that  it  was  also  brought  fdr  the  benefit  of  the  king  or  other 
public  use,  as  well  as  himself;  and  while  the  position  of  the  parties  is 
reversed  here,  and  the  action  is  brought  in  Uie  name  of  the  United 
States,  it  is  brought  for  the  braeflt  of  the  prosecutor  as  well  as  the 
government. 

The  provision  concerning  the  discontinuance  ol  the  action  is  in- 
tended to  prevent  abuse  of  it,  and  is  evidently  borrowed  from  18  Eliz. 
c.  5,  which  prohibits  a  plaintiff  in  such  an  action  from  compounding 
or  compromising  the  same  without  the  consent  of  the  court.  1  Bac, 
Abr.  84.  By  virtue  of  the  statute  prescribing  ihe  forfeiture  and  dam- 
ages recovered  in  this  case,  and  authorizing  any  one  to  sue  for  them 
who  would,  the  defendant,  Griswold,  became  bound  to  pay  the  same 
to  the  prosecutor  herein,  the  one-half  for  himself  and  the  other  half 
for  the  use  of  the  United  States.  The  law  implied  a  contract  to  that 
effect,  and  the  judgment  obtained  thereon  is  so  far  the  private  prop- 
erty of  the  prosecytor,  and  cannot  be  released  or  satisfied  without  his 
consent,  any  more  than  if  it  had  been  obtained  in  a  private  action  on 
the  bond  of  the  defendant.  3  Bl.  Comm.  159.  For,  although  the  king 
might,  by  a  pardon  of  the  offender,  bar  or  prevent  a  popular  action 
before  it  was  commenced,  he  could  not,  by  this  or  any  other  means 
known  to  the  law,  interfere  with  its  prosecution  after  it  was  com- 
menced, or  release  or  dispose  of  the  prosecutor's  interest  in  the  judg- 
ment therein.    6  Bac.  Abr.  134;  4  Bl.  Comm.  3d9;  Whart.  Grim.  Ft. 
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§  528;  1  Bish.  Crim.  Law,  §§  909,  911 ;  U.  S.  v.  Lancaster,  4  Wash. 
C.  C,  64;  Shoop  v.  Cwn.  3  Pa.  St.  126;  U.  S.  v.  Harris,  X  Abb.  (U. 
S.)  110;  Ex  parte  Garland,  4  Wall.  881;  2  Hawk.  P.  C.  c.  87,  §§ 
34,  54. 

In  Eic  par/e  Garland,  Mr.  Justice  Field,  Id  delivering  the  opinion 
of  the  conrt>  vhen  speaking  of  the  effect  and  operation  of  a  pardon, 
says :  "There  is  only  this  limitation  to  its  operation :  it  does  not  re- 
store offices  forfeited,  or  property  or  interests  vested  in  others,  in  con- 
sequence of  the  conviction  and  jadgment."  And  if  the  pardon  of  the 
offender  would  not  release  him  from  the  obligation  and  effect  of  this 
judgment,  so  far  as  the  prosecutor's  interest  therein  is  concerned,  much 
less  can  the  secretary  of  the  treasury  compromise  it  away  under  sec- 
tion 8469,  Her.  Si.  By  its  terms  this  section  is  confined  to  claims  in 
favor  of  or  debts  due  the  United  States.  But  the  share  or  interest  of 
the  prosecutor  in  this  judgment  is  a  debt  doe  him  from  the  defend- 
ant therein, — a  claim  in  bis  favor  and  not  that  of  the  United  States, — 
and  is  beyond  and  outside  of  the  purpose  and  purview  of  the  statute. 

The  case  of  U.  S,  v.  Morris,  10  Wheat.  246,  cited  by  counsel  for 
the  judgment  debtor,  is  not  in  point.  In  that  case,  and  othera  like 
it,  arising  under  acts  relating  to  customs  and  navigation,  the  statute 
under  which  the  customs  officers  claimed  an  interest  in  the  forfeiture 
did  not  give  them  any  absolute  r^ht  therein  until  the  same  was  re* 
duoed  to  money  and  paid  to  the  collector,  who  was  then  required  to 
pay  a  moiety  of  the  same  into  the  toeaaory,  and  divide  the  remainder 
among  the  customs  officers  and  informer,  if  there  was  one.  The  ac- 
tion was  commenced  and  carried  on  by  and  in  the  name  of  the  United 
Btates,  and  might  have  been  discontinued  at  its  pleasure.  Besides,  the 
aot  of  Uarch  3,  1797,  (1  St.  506,  section  5292,  Rev.  St.,)  then  in  force, 
gave  the  secretary  of  the  treasury  full  power  to  remit  any  forfeiture 
occurring  under  such  acts  without  willful  negligence  or  intennonal 
fraud.  The  court  held  that  the  power  of  remission,  could  be  exercised 
by  the  secretary  after  judgment  of  condemnation  and  before  the  pay- 
ment of  the  proceeds  to  the  collector. 

The  Confiscation  Cases,  7  Wall.  454,  also  cited  by  counsel  for  the 
judgment  debtor,  only  go  to  the  point  that  an  action  commenced  by 
the  United  States  under  the  confiscation  act  of  August  6,  1861,  may 
be  discontinued  by  it  without  the  consent  of  the  informer.  But  the 
statute  under  which  Bowell  brought  this  action  gave  him  one-half 
of  the  forfeiture  and  damages  recovered  therein  absdlntely  and  uncon- 
ditionally, and  for  a  very  good  reason.  A  forfeiture  cannot  occur  un- 
der section  5438,  Rev.  St.,  without  the  party  incurring  the  same  being 
guilty  of  both  fraudulent  intent  and  conduct,  while  a  violation  of  the 
customs  and  navigation  laws,  involving  a  forfeiture  or  penalty,  may 
and  often  does  occur  without  fraudulent  intent  or  even  willful  negli- 
gence. In  such  case  it  is  provided  that  the  secretary  of  the  treasury 
may  remit  forfeitures  or  penalties  incurred  without  moral  turpitude 
at  any  time  before  the  same  are  paid  to  the  collector,  and  all  persous 


Dgi  ized  by  Google 


366 


who  oontribnte  to  the,  prosecution  with  the  expeotation  of  sharing  in 
the  result  do  so  subject  to  the  exercise  of  this  power.  But  in  tbis 
case  there  is  no  reason,  founded  either  in  the  justice  or  expediency 
of  the  case,  why  the  govemment  should  reserve  to  itself  the  power  to 
remit  the  forfeiture  or  damages  given  to  the  prosecutor  as  an  indace- 
ment  and  reward  for  bringing  and  maintaining  the  action  at  his  own 
costs  and  charges.  The  statute  is  a  remedial  one.  It  is  intended  to 
protect  the  treasury  against  the  hungry  and  unscrupulous  host  that 
encompasses  it  on  every  side,  and  should  be  construed  accordingly. 
It  was  passed  upon  the  theory,  based  on  expenence  as  old  as  modern 
civilization,  that  one  of  the  least  expensive  and  most  effective  means 
of  preventing  frauds  on  the  treasury  is  to  make  the  perpetrators  of 
them  liable  to  actions  by  private  persons  acting,  if  you  please,  under 
the  strong  stimulus  of  personal  ill  will  or  the  hope  of  gain,  f  rose- 
oations  conducted  by  such  means  compare  with  the  ordinary  meth- 
ods as  the  enterprising  privateer  does  to  the  alow-going  public  vessel. 
Bat  if  the  United  States  could,  by  pardoning  the  offender,  or  remit- 
ting the  penalty,  or  compromising  the  claim)  deprive  the  prosecutor 
of  his  reward  after  he  had  earned  it,  the  statute  would  be  a  nullity; 
for  no  one  would  be  foolish  enough  to  incur  the  trouble  and'expense, 
or  even  the  ill  wiU,  incident  to  the  prosecution  of  an  action  for  any 
such  forfeiture  and  damages,  subject  to  the  right  of  the  treasury,  on 
ex  parte  statements  and  personal  solicitation,  to  remit  the  same  or 
compromise  his  judgment  after  it  was  obtained.  Take  this  case  for 
example.  There  were  three  jury  trials  and  one  hearing  on  error,  in 
the  first  of  which  the  jury  stood  eight  to  three  for  the  plaintiff,  and 
in  the  other  two  there  were  verdicts  for  the  plaintiff  for  the  sum  of 
$35,228  each,  on  the  defendant's  written  admission  that  he  had  ob- 
tained not  less  than  $16,614  from  the  treasury  on  false  and  fictitious 
vouchers,  and  satisfactory  proof  that  he  did  so  knowingly.  As  this  conrt 
said,  in  U.  S.  v.  Griswold,  7  Sawy.  309,  S.  G.  8  Fed.  Bbp.  496 :  "The 
preparation  and  trial  of  the  case  covered  a  wide  field  of  inquiry  and 
controversy,  extending  over  a  period  of  nearly  a  quarter  of  a  century, 
and  reaching  from  the  Atlantic  to  the  Pacific."  The  defendant  paid 
his  counsel  over  $10,000  for  their  services,  and  when  the  prosecutor 
obtained  judgment  on  the  verdict  his  taxable  costs  and  disbursements 
amounted  to  $2,821.60.  Then  followed  a  suit  in  equity  to  caneel  a 
fraudulent  conveyance  by  the  judgment  debtor  of  property  to  his  wife. 
Tbis  cost  time  and  money,  and  the  final  decree  setting  aside  the  con- 
veyance and  directing  the  property  to  be  sold,  and  the  proceeds  ap- 
plied on  the  judgment,  was  not  entered  until  4ugUBt  12,  1881,  more 
than  four  years  irom  the  commencement  of  the  aotion ;  and  even  then 
the  department  of  justice,  at  the  instance  of  the  defendant,  assumed 
to  delay  the  sale  of  the  property  from  time  to  time,  so  that  the  money 
on  it  was  not  realized  until  February,  1883.  And  now,  to  r^ease 
the  defendant  from  this  judgment,  and  arbitrarily  deprive  the  prose* 
enter  of  his  share  of  this  indebtedness,  would,  as  wad  said  by  hie 
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counsel  on  the  ailment,  be  "a  shotfkmg  injostiee.**  Bai  I  do  noi 
find  that  the  law  will  allow  it  to  be  done.  My  concluBion  is  that  the 
United  States  has  no  power  over  the  proseontor's  share  of  this  judg- 
ment, or  right  to  release  or  compromise  it  in  any  way.  It  is  hia  pri- 
vate property,  and  exolasively  aoder  his  oontroL 

The  applieation  must  be  denied,  and  it  is  so  ordered. 


'      HiwizT  and  others  v.  PranmLTASSL  Stbml  Co. 
'    (Ofnuft  Owf ,  A  A  AiMiyANmto.   Ma^  26, 1886.) 

PaTBHTB  fob  InVSNTIOH—EzFIRATIOH-OF  FATBST— NsW  PABTIBB, 

On  January  15, 1882,  complaioaDts  ffled  their  orlgiaal  bill,  averring  infringe- 
ment of  tbeir  patent,  and  praying  for  an  injunction  and  accDunting,  and,  after 
•everal  aootuidmeats,  on  October  4, 18S2,  the  heirs  at  law  of  one  of  the  patentees 
were  made  parties.  The  patent  ez[Hred  on  July  28, 1882.  Held  that,  as  the  court 
could  not  have  acquired  jurtsdiction  until  October  4, 1882,  when  sU  the  parties 
in  interest  ware  brought  in,  and  the  patrat  had  expired  before  that  time,  the 
bill  sl^ould  be  diamlased. 

In  Equity.  / 

Sirawbridge  d  Taylor  and  Benjamin  F.  Thuraton,  for  complainants. 

Wayne  McVeigh  and  Joseph  C.  FraUey,  for  defendant.  . 

BuTLBB,  J.  On  the  fifteenth  of  January,  1882,  the  original  bill 
was  filed.  The  complainants  were  Abram  S.  Hewitt  and  Edward 
Cooper,  both  of  New  York,  and  the  defendants  were  the  Fennsylvania 
Steel  Company,  Samuel  M.  Felton,  Eben  F.  Barker,  Henry  C.  Spack- 
man,  Charlemagne  Tower,  Edmund  Smith,  William  Matthews,  and 
\Villiam  M.  Spaokmau,  all  of  the  city  of  Philadelphia;  Luther  S. 
Bent,  of  Steelton,  Pennsylvania,  and  Franois  Thompson,  of  Boston, 
Massachusetts.    The  bill  set  forth,  in  the  usual  form, — 

First,  the  grant  and  issue  of  certain  letters  patent  of  the  United  States, 
numbered  72,0iil,  unil  dated  Beceniber  10, to  Emile  Martin  and  Pierre 
E.  ILirtin,  both  of  Paris,  France,  for  an  alleged  "new  and  useful  improved 
process  for  refining  and  converting  cast-iron  into  cast-steel,  and  other  com- 
binations of  iron  and  6irbon,"  by  which  letters  patent  there  was  secured  to 
them,  their  heirs,  executors,  administrators,  or  assigns,  for  the  term  of  17 
/  yet^rs  from  the  tenth  day  of  December,  1867,  the  full  and  exclusive  right  of 
making,  using,  and  vending  the  siiid  invention  or  discovery,  throughout  the 
United  States  and  the  territories  thereof;  second,  the  surrender  of  said  let- 
ters patent  No.  72,061,  by  said  Emile  and  Pierre  E.  Martin,  and  the  grant  and 
issue  to  them  thereupon  of  reissued  letters  patent  Ko.  3,096,  and  dated 
August  25, 1868,  for  the  same  invention  "fur  the  residue  of  said  term  of  sev- 
enteen years;"  and,  third,  that  "your  orators  further  show  unto  your  Honors 
that  on  or  about  the  thii-teenth  day  of  May.  1876,  tlie  said  Pierre  E.  Martin 
and  George  Martin,  Vadministrateur  delegiie  de  la  aucoession  de  Mr.  Emile 
Martin,  deceased,  by  an  assignment  In  writing  of  that  date,  sold,  assigned, 
and. transferred  unto  Abram  S.  Hewitt  and  Edward  Cooper,  your  orators,  tlie 
whole  right,  title,  and  interest  in  and  to  said  letters  patent  and  invention. 
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which  asalghment  vim  duly  recorded  in  the  patent-office  of  the  United  States, 
as  by  said  assignment,  or  a  duly-authenticated  copy  thereof,  and  the  certificate 
of  such  recording  thereto  affixed,  ready  in  court  to  be  produced,  wiH  fully  and 
at  large  appear.  And  your  onitors  further  show  that  your  orators  have  ex- 
tensively applied  the  said  process  to  practical  use,  and  have  been,  and,  but 
for  the  infringement  hereinafter  complained  of,  would  stilt  be,  in  the  undis- 
turbed possession,  use,  and  enjoyment  of  the  exclusive  privities  secured  by 
the  said  letters  patent,  and  in  receipt  of  the  proUts  of  the  same." 

It  is  next  charged  that  the  defendants  have  infringed  the  patented 
improvement,  "the  exclusive  right  and  privilege  to  make,  a:e,  and 
vend  whieh,  throngfaoat  the  United  States  and  the  territories  thereof, 
is  thus  by  law  vested  in  your  orators."  The  relief  prayed  comprises 
injunctions,  preliminary  and  perpetual,  an  account  of  profits,  and, 
in  addition  thereto,  an  assessment  of  damages,  in  right  of  the  com- 
plainants' title  as  set  forth. 

On  the  sixteenth  of  February,  18s3,  complainants*  connsel  filed 
an  amendment,  bringing  in  the  name  of  Pierre  E.  Martin  as  a  plain- 
tiff, and  making  other  changes  in  the  bill.  On  the  fourth  of  March, 
1882,  the  plaintiff  again  amended  by  bringing  in  Pierre  Blaise,  George 
Martin,  and  others,  "heirs  at  law  of  Emile  Martin,  deceased."  Oa 
the  sixth  of  March,  1883,  another  amendment  (which  need  not  be 
more  particularly  referred  to  at  this  time)  was  made.  On  the  twenty- 
third  of  June,  1882,  the  defendants  filed  a  demurrer  to  the  bill,  as 
defective  for  want  of  proper  parties.  October  2, 1883,  this  demnrrer 
was  argued,  and  the  following  order  made : 

Xow,  this  second  of  October,  1882,  this  c^nse  coming  on  to  be  heard  on  the 
demurrer  filed  by  the  defendant  to  the  complainants'  bill  as  amended,  and 
counsel  for  the  respective  parties  having  been  heard  thereupon,  and  the  same 
having  been  considered  by  the  court,  it  is  adjudged,  ort^red,  and  decreed 
that  said  demurrer  be  and  the  same  is  hereby  susbiined,  with  leave  to  the 
complainants  to  amend  their  bill  by  makingtheadmlnistmtor  of  Emlle  Martin 
a  party  complainant,  if  they  shall  be  so  advised. 

On  the  fourth  of  October,  1882,  the  bill  was  again  amended  as 
follows:  First,  by  inserting  after  the  words  "republic  and,"  in  line 
25,  page  1,  of  said  bill,  **Abram  8.  Hewitt,  above  named,  in  his  ca- 
pacity as  administrator  upon  the  estate  of  Emile  Martin,  deceased;** 
and,  second,  by  inserting  after  line  20,  page  6 : 

And  your  orators  further  represent  that  the  above-named  heirs  at  law  of 
the  said  Emile  Martin,  deceaseil,  afterwards  made  application  to  the  register 
for  the  probate  of  wills  and  granting  letters  of  administration  in  and  for  the 
city  and  county  of  Fliiladelphia,  in  the  common  wealth  of  Pennsylvania,  and 
within  the  Eastern  district  tliereof ,  for  letters  of  adniinistnition  to  be  granted 
on  the  estate  of  the  said  Emile  Martin,  alias  ALirie  Francois  Emile  Martin, 
within  the  said  city  and  county,  to  Abrani  S.  Hewitt;  and  such  proceedings 
were  liad  that  afterwards,  to-wit,  on  the  twentieth  day  of  July,  A.  D.  1882, 
letters  of  administration  upon  the  said  estate,  goods  and  chattels,  rights  and 
credits,  which  were  of  the  said  Emile  Martin,  were  by  said  register  granted 
and  conunitted  to  Abram  S.  Hewitt,  wlio  has  duly  accepted  said  trust,  and 
has  qualifl^l  himself  according  to  law,  whereby  there  has  devolved  upon  the 
said  Abram  8.  Hewitt  the  right,  title,  and  interest  which  the  said  Emile 
^rtin  had  at  the  time  of  his  ttecease  in  and  to  said  before-mentioned  lettera 
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patent,  and  he  holds  the  legal  title  to  the  Raiue  (being  one  undivided  half  of 
suid  letters  patent)  in  trust  for  the  said  lieira  at  law  of  the  said  Bmile  Martin, 
v.leceased.  and  hereby  appears  and  makes  himself  a  party  complainant  in  this 
Itill  of  complaint 

To  the  bill  as  thus  finally  amended  the  defendants  filed  an  answei; 
on  Noyember  16,  1882. 

Has  the  court  jurisdiction?  Two  propositions  involved  in  this  in-^ 
quiry  need  no  argument,  and  scarcely  require  citation  of  authority. 
I'^'irst,  that  courts  of  equity  can  exercise  jurisdiction  in  patent  causes 
only  where  the  circnmstaoces  call  for  the  peculiar  forms  or  character 
of  relief  which  these  courts  administer.  Ordinarily  the  relief  re- 
quired is  that  afforded  by  the  writ  of  injunction.  Where^  therefore, 
the  eircumatanoes  do  not  call  for  the  services  of  this  writ,  the  juris- 
diction of  equity  does  not  ordinarily  apply,  ^oot  v.  Railicay,  105  U. 
S.  189;  Haywardv.  Andrewg,  lOtf  y.  S.  676;  S.  C.  1  Sup.  Ct.  Rep. 
544.  Second^  that  to  sustain  such  a  suit  the  entire  right  in  the  pat- 
ent mast  be  represented.  Qayler  v.  Wilder ^  10  How.  494;  Blanckard 
T.  Eldridge,  1  Wall.  Jr.  889. 

The  patent  in  the  case  before  us  expired  on  the  twenty-eighth  of 
July,  1882.  This  is  not  only  shown  by  the  proofs,  but  was  admitted 
on  the  argument.  The  original  bill  was  filed  in  January  preceding. 
At  this  time,  therefore,  (January,)  if  the  proper  parties  were  before 
the  court,  the  plaintiff  had  a  case  calling  for  the  services  of  an  in- 
junction, and  the  court  consequently  had  jurisdiction.  As  we  have 
seen,  several  changes  were  made  in  the  parties  between  the  time  of 
filing  the  bill  and  the  expiration  of  the  patent,  the  last  bringing  in 
the  peiiB  at  law  of  Emile  Martin,  deceased.  In  this  state  of  the 
record,  could  the  plaintiffs  have  had  a  decree?  Were  the  proper 
parties  in  court  ?  It  seems  quite  plain  that  these  questions  must  re- 
ceive negative  answers.  The  right  of  Pierre  B.  Martin  (consisting 
of  one-half  interest  in  the  patent)  alone  was  represented.  No  one 
of  the  several  persons  who  had  sought  to  do  so,  had  any  author- 
■  ity  to  bring  in  or  intermeddle  with  the  remaining  half  which  had 
belonged  to  Emile  Martin.  It  is  not  pretended  that  the  attempted 
transfer  of  this  interest  to  Hewitt  and  Cooper  had  any  effect.  It  is 
clear  that  the  interest  did  not  descend  to  Emite's  heirs,  end  that  they 
had  no  authority  whatever  respecting  it.  It  was  personal  property, 
and  passed  to  the  administrator,  to  be  administered  as  all  other  per- 
sonalty of  the  deceased.  This  is  so  fully  settled  by  authority  as  to 
dispense  with  discnssion.  Shato  Valve  Co.  v.  City  of  New  Bedford, 
19  Fed.  Rep,  753;  Bradley  v.  Dull,  19  Fed.  Rep.  913.  H  was  not 
until  the  following  October,  several  months  after  the  patent  had  ex- 
pired, that  the  interest  of  Emile  Martin  was  brought  in.  Up  to  this 
period,  therefore,  no  case  was  presented,  and  the  defendant,  in  tlie 
light  of  subsequent  developments,  was  entitled  to  a  dismissal  of  the 
bill.  It  may  be  assumed  that,  had  the  court  been  aware  of  the  facts 
now  ascertained,  the  amendment  would  not  have  been  allowed.  Upon. 
v.24F,no.7— 24 


D  giuzed  by 


370 


FEDERAL  BBPOBTKR. 


what  valid  ground  should  the  administrator  have  heen  permitted  to 
come  into  eqaitj,  at  a  time  when  he  was  entitled  to  no  equitable  re- 
lief, by  attaching  himself  to  a  suit  previoasly  and  improperly  com- 
menced ?  He  couid  not  get  in  by  means  of  a  nev  bill.  The  only  rem- 
edies he  required  were  those  afforded  by  law.  And  npon  what  just 
ground  could  Pierre  Martin,  and  those  who  with  him  claimed  to  own 
the  other  half,  ask  to  have  the  administrator  brought  in?  They 
had  ceased  to  be  entitied  to  any  form  of  equitable  relief.  The  only  rem- 
edies they  could  then  invoke  are  those  afforded  by  the  law.  The  ob- 
ject, apparently,  was  to  deprive  the  defendants  of  trial  by  jury  in  an 
action  at  law, — a  right  to  which  they  were  clearly  entitled  at  the  time. 
In  Alligon  v.  Herring^  8  Law  J.  Eq.  (N.  S.)  223,  the  court  refused  leave 
to  amend  nnder  circnmstances  very  similar  to  those  of  this  ease. 
The  amendment  here  was  properly  allowed  in  view  of  the  facts  dis- 
closed at  the  time.  To  avoid  injustice,  however,  the  filing  of  the 
amendment  should  now  be  treated  as  the  commencement  of  the  suit. 
This  view  finds  ample  support  in  authority.  Such  an  amendment, 
made  nnder  such  circumstances,  bears  no  resemblance  to  ordinazy 
amendments  which  are  held  to  relate  back  to  the  time  of  filing  the  bill. 
They  present,  in  effect  at  least,  a  new  case,  involving  different  par- 
ties. In  Miller's  Hein  v.  Mclntyre,  6  Pet.  ft3,  the  court  bo  treated 
an  amendment  by  which  an  additional  defendant  had  been  brought 
in  after  the  statute  of  limitations  had  ran  against  the  plaintiff.  In 
principle  this  case  cannot  be  distinguished  from  the  one  before  us. 
True,  the  party  there  brought  in  was  a  defendant,  wlfile  here  he  is  a 
plaintiff.  This  difference,  however,  is  immaterittl.  The  injustice  of 
depriving  the  defendant  in  the  former  case  of  the  bar  of  the  statute, 
by  tacking  him  on  to  a  suit  previously  eommenoed,  is  not  plainer  than 
that  of  depriving  the  defendants  here  of  their  right  to  trial  at  law, 
and  compelling  them  to  appear  and  litigate  in  a  court  whose  jurisdic- 
tion can  only  be  made  to  cover  the  case  by  allowing  the  adminietrator 
to  attach  himself  to  the  bill,  as  an  original  party,  after  the  right  \o 
sue  in  equity  had  been  lost.  It  is  not  necessary  to  enlarge  on  this 
subject. 

Treating  the  suit  as  commenced  when  the  amendment  was  filed  in 
October,  as  we  must,  it  is  clear  that  the  oourt  has  no  jntisdiotion, 
and  the  bill  must  be  dismissed. 
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Brush  and  others  v.  Nauoatuos  B.  Go.  and  othera. 
{(Xrttttt  Oeurt,  D.  Ooniu^out.  Jnlj  10,  1886.) 

Patbhtb  vor  Intbstion — Fdrheb  Adjudication  as  to  Prtoritt  of  IirrBNTtoN. 
A  contest  between  two  patentees  as  to  priurity  of  invention,  and  a  judg- 
ment that  tiie  junior  patentee  waa  or  was  not  the  first  inventor  of  the  thing 
patented  to  eacli,  would  bo  au  adjudication  uflectiog  the  title  of  the  junior 
patentee;  but  an  adjudication  thai  the  senior  patentee  was  not  the  first  in- 
ventor of  the  thing  claimed  in  his  patent,  which  was  not  the  thing  claimed  bv 
the  junior  patentee,  does  not  enlarve  nor  afiect  the  estate  of  the  latter,  and  u 
not  a  bar  to  a  lubsoquent  suit  bj  tie  senior  patentee  a^nat  •  licensee  of  the 
junior  patentee,  whose  license  was  taken  after  the  commencement  of  the  first 
suit,  and  with  notice  thereof,  although  tbe  junior  patentee  cannot  make  the 
thing  which  was  the  subject  of  hia  ioTcation  without  ustng  theolaimed  inven- 
tion of  the  senior  patentoe-i 

In  Equity. 

Causten  Brotcne  and  E.  N.  Dickeraon,  for  plaintiffs. 
Edmund  Weimoret  for  defendants. 

Shifnuh,  J.  In  the  suit  of  the  present  plaintiffs  against  Condit 
and  othe».  before  the  cirouit  court  for  the  Southern  district  of  New 
York,  for  the  infringement  of  the  Brush  patent  by  the  manufacture 
of  electoic  lamps,  made  under  subsequent  patents  known  as  the  Wes- 
ton patentsj  it  was  decided  that  tbe  combination  which  was  the  sub- 
ject of  the  elder  patent  had  been  anticipated  in  the  Hayes  lamp,  and 
the  bill  was  dismissed.  Tbe  Brush  patent  and  the  Weston  patents 
are  for  different  inventions. 

The  plea  of  tbe  Nangatnck  Bailroad  Company,  in  this  ease,  avers 
that  the  electric  lamps  used  by  said  defendant  were  manufactured  by 
the  United  States  Electric  Lighting  Company,  and  are  identical  in 
constraotion  with  the  electric  lamps  made  and  sold  by  Condit,  and 
which  were  the  subject  of  tbe. suit  in  the  Southern  district  of  New 
York;  that  the  defense  of  that  suit  was  solely  conducted  and  con- 
trolled by  said  Electric  Lighting  company;  that  when  that  suit  was 
commenced  Edward  Weston  had  applications  pending  for  letters  pat- 
ent on  electric  lamps,  which  applications  were  for  the  benefit  of  said 
Lighting  company,  and  on  which  applications  letters  patent  were 
granted,  and  became  the  property  of  that  company  pending  the  Con- 
dit suit;  that,  pending  that  suit,  the  Maugatuck  Kailroad  Company 
took  a  license  from  said  company,  with  knowledge  of  complainant's 
claim  that  the  use  of  the  lamps  so  licensed  under  the  Weston  pat- 
ent was  an  infringement  of  the  Brush  patent;  that  said  defendant's 
lamps  are  made  under  the  Weston  patents,  and  that  the  invention 
patented  by  one  of  them  cannot  be  made  without  using  tbe  invention 
described  and  claimed  in  the  Brush  patent. 

Upon  these  facts,  the  defendant  says  tbat  the  Electric  Lighting  com- 
pany was  the  real  defendant  in  Brush  v.  Condit;  that  the  Naugatuck 
Bailroad  Company  is  privy  in  estate  with  its  licensor ;  and  vleads  the 
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judgment  for  the  defendant  in  the  former  suit  as  a  bar  to  the  present 
suit.  The  plea  has  been  set  down  for  hearing.  It  is  admitted  that 
tbe  Electric  Lighting  company,  the  owner  of  the  Weston  patents,  was 
tlie  real  defendant  in  the  Condit  Case,  and  that  tbe  Naiigatuok  Bail- 
road  Company,  becoming  the  licensee  of  said  Lighting  company  pend- 
ing  said  suit,  and  with  tbe  knowledge  of  the  complainant's  claim,  is 
privy  in  estate  with  the  Lighting  company,  and  that  a  judgment  in 
tbe  former  suit,  which  determined  the  title  to  the  estate  of  tbe  said 
company,  or  some  right  or  liability  attaching  to  said  title,  would  be 
conclusive  as  an  estoppel. 

The  plaintiff  says  that  the  Brash  inventioD  and  the  Weston  inven- 
tions, as  claimed  in  the  respective  patents,  not  being  alike,  an  adju- 
dication that  the  invention  of  the  elder  patent  had  been  anticipated 
by  a  third  person  is  a  judgment  which  did' not  determine  either  the 
title  of  the  Lighting  company  to  tbe  junior  patents,  or  any  liability 
attaching  to  such  title.  The  defendant  says  that,  so  far  as  tbe  appli- 
cation of  the  doctrine  of  res  adjvdicata  in  concerned,  there  is  no  dif- 
ference between  an  adjudication  affecting  a  right  to  use  tbe  property 
to  which  it  relates  and  the  title  to  that  property;  and  that  "the  grant 
of  a  patent  confers  the  exclusive  right  of  property,  subject  to  prior 
grants,  and  the  question  whether  such  prior  grants  limit  the  enjoy- 
ment of  the  property  is  a  question  wbich  directly  affects  it,  so  that 
an  adjudication  in  regard  to  it  affects  any  one  who  is  privy  in  owner- 
ship;" and  that  Brush's  contention  in  the  Condit  Case  was  that  he 
had  "a  prior  valid  grant,  the  existence  of  which  would  prevent  Weston 
from  using  his  subsequent  grant  except  under  Brash's  license;"  and 
thus  the  litigation  vitally  affected  the  extent  and  manner  in  which 
Weston's  property  was  to  be  enjoyed,  and  therefore  related  to  the 
property  as  much  as  a  question  wbich  related  to  the  ownership. 

In  this  case  neither  the  extent  of  tbe  grant  to  Weston,  nor  any  lia- 
bility attaching  to  his  title  was  in  issne.  The  title  to  the  inventions 
which  were  the  subject  of  his  patents,  or  their  scope,  was  not  in  dis- 
pute. The  contest  was  not  between  the  patents  of  the  two  inventors, 
except  in  popular  phrase,  but  was  whether  anybody  had  a  right  to 
make  find  use  the  Brush  combination  of  clamp,  core,  and  coil,  a  right 
which  the  plaintiffs  insisted  was  theirs  exclusively,  and  tbe  defend- 
ants contended  was  open  to  the  pablic.  A  contest  between  two  pat- 
entees as  to  priority  of  invention,  and  a  judgment  that  the  junior 
patentee  was  or  was  not  the  first  inventor  of  the  thing  patented  to 
each,  would  be  an  adjudication  affecting  tbe  title  of  the  junior  pat- 
entee; but  an  adjudication  that  the  senior  patentee  was  not  tbe  first 
inventor  of  the  thing  claimed  in  his  patent,  which  was  not  the  tbii^ 
claimed  by  the  junior  patentee,  does  not  enlai^e  nor  affect  the  estate 
of  the  latter. 

But  it  is  urged,  and  it  is  tbe  strength  of  the  defendant's  ar^ment, 
that  Weston  cannot  make  his  lamp  withoat  asing  the  !foush  damp; 
and  thus  that  the  adjudication  in  the  Condit  Cau,  which  threw  the 
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claimed  combindtion  open  to  the  public,  affected  the  extent  of  'Wes- 
ton's enjoyment  of  his  property,  and  therefore  related  to  the  property 
as  much  as  if  it  affected  his  title.  It  is  true  that  the  adjadication 
\riU,  if  hereafter  sastained,  affect  his  enjoyment  of  his  property,  in 
the  sense  that  it  will  relieve  him  from  the  alleged  liability  or  obliga- 
tion to  pay  royalty  to  the  plaintiffs;  but  the  defect  in  the  defendant's 
&i-gument  seems  to  m«  to  consist  in  insisting  that  the  relations  to  each 
other  of  grants  of  excIaslTe  rights  in  different  inventions  by  different 
letters  patent  are  analogous  in  all  respects  to  the  relations  to  each 
other  of  grants  of  right  in  a  piece  of  land  by  different  deeds. 

The  inventor's  estate  in  letters  patent  is  his  exclusive  right  to  prac- 
tice his  own  inventions  for  the  time  limited  by  the  statute.  The  sab- 
sequent  inventor  who  has  taken  a  patent  for  a  different  invention  is 
no  more  subject  to  the  grant  to  the  senior  patentee  than  he  would 
have  been  if  he  had  not  taken  a  patent.  There  cannot  properly  be 
said  to  be  a  burden  or  easement  upon  the  junior  patentee's  estate^  al- 
though there  is  a  prohibition  against  the  use  by  the  public  of  the 
senior  patentee's  exclusive  right.  There  is  no  implied  condition  that 
AVeston's  grant  shall  be  subject  to  prior  valid  grants,  for  the  grant 
does  not  touch  upon  the  territory  which  bad  been  patented  by  any- 
body else.  In  other  words,  the  fact  that,  after  the  Condit  suit  was 
commenced,  the  Electric  Lighting  company  obtained  patents  for  the 
devices  which  characterize  the  Weston  lamps  does  not  give  to  the  ad- 
judication that  the  Brush  patent  was  invalid,  by  reason  of  prior  an- 
ticipation by  a  third  person,  any  different  position  or  force  from  that 
-which  it  would  have  had  if  the  Weston  patent  had  never  been  issued, 
because  these  patents  do  not  relate  to  the  invention  which  was  in- 
cluded in  the  Brush  patent.  Weston's  freedom  from  the  claim  of 
Brush  for  royalty  was,  to  use  the  language  of  the  plaintiffs'  counsel, 
not  obtained  "in  his  capacity  as  patentee,  not  by  way  of  enlargement 
of  his  rights  as  patentee,  not  as  an  adjudication  or  in  favor  of  his 
estate  as  patentee,  so  as  to  make  a  case  of '  privity  of  estate '  in  be- 
half of  his  licensees." 

The  cases  of  Ingersollv.  Jewett,  16  Blatcbf.  C.  C.  3T8,  and  Penninfj- 
ton  V.  Hunt,  20  Fed.  Rep.  195,  do  not  sustain  the  plea.  In  the  first 
case  Ingersoll,  as  owner  of  the  Heath  patent,  had  sued  Turner,  a 
licensee  under  Topham's  patent  for  the  same  invention,  for  infringe- 
ment of  the  Heath  patent.  Topham  assumed  the  defense  of  the  suit. 
The  question  of  priority  of  invention  as  between  Heath  and  Topham 
-was  the  one  at  issue,  and  was  decided  in  Topham's  favor.  His  title 
to  his  invention,  as  between  Ingersoll  -and  himself,  was  the  subject 
which  was  adjudicated,  Ingersoll  then  sned  Jewett,  another  licensee 
of  Topham,  for  making  the  same  invention,  and  it  was  held  that  if 
Jewett  had  become  a  licensee  after  judgment  in  the  Turner  suit  he 
would  have  been  privy  in  estate  with  Topham,  and  the  former  judg- 
ment would  have  been  conclusive  as  an  estoppel. 

In  the  case  of  Pennington  v.  Hant,  Hunt  sued  Pennington  upon 
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the  Clark  patent,  having  bought  it  from  King,  the^unsacoessfal  de- 
fendant in  the  previous  suit  of  Pennington  v.  King  upon  the  Pen* 
nington  patent,  in  which  ease  King's  defense  was  that  the  Penning- 
ton invention  had  been  previouelj  patented  to  Clark.  The  court  aub- 
tained  the  validity  of  the  Pennington  patent  as  against  the  Clark  pat- 
ent, and  thus  the  validity  or  the  scope  of  the  latter  patent  was  directly 
in  issue.  Hunt  having  bought  the  Clark  patent  from  King  after  the 
adjudication,  with  knowledge  of  the  controversy,  was  held  to  be  privy 
in  estate  with  his  assignor,  and  to  be  bound  by  the  judgment.  The 
difference  between  these  two  cases  and  the  one  at  bar  is  that  in  each 
of  the  cited  cases  the  validity  or  the  scope  of  the  patent  which  be- 
longed to  the  defendant  in  the  original  suit  was  directly  in  issue,  and 
was  adjudicated  upon. 

.The  plea  of  William  l>.  Bishop,  which  sets  up  non-infringement,  is 
within  the  adverse  criticism  of  the  court  upon  a  similar  plea  in  Sharp 
V.  lieigsner,  9  Fkd.  Eep.  445, 

Both  pleas  are  overruled. 


AuEB^OAN  DiAUOHn  BooK  BoBUfO  Co.  V.  Sheldohs  and  another. 
Same  v.  Sutherland  Palls  Mabble  Co.  and  othera. 
Same  v.  Gilson  and  others. 
(CfrcMrt  Cfeurt,  D.  Vermont.   July  13,  1886.) 

pATBHTSFORlNTBJtTIOHS— RGHBAniKG  ON  CoiTDITION  TeSTIMONT TaKEW  BB  UsBD. 

Motion  for  rehearing  granted,  on  condition  that  in  case  there  should  be  a  de- 
cree in  the  cauae  fur  an  accoimttng,  the  teHtimony  ah-eody  taken  before  the  mas- 
ter shall  stand  for  uae  in  the  case  aa  If  taken  by  the  parties  respectively  Qpoa 
such  ntiW  accounting.  ^ 

In  Equity.    S.  C.  2  Fed  Rkp.  853. 

E.  G,  Thompson,  for  plaintiff. 

£}.  T.  Rice  and  Aldace  F.  Walker,  for  defendants. 

Wheeleb,  J.  These  causes  are  pending  for  the  purposes  of  an  ac- 
counting before  a  master,  pursuant  to  an  interlocutory  decree  made 
upon  hearing  in  chief.  17  Blatchf.  208,  303.  They  have  now  been 
heard  upon  motion  for  a  rehearing  on  the  merits.  The  decision  was 
made  largely  upon  the  authority  of,  and  following,  American  Ditu- 
mond  Hock  Bar.  Co.  v.  Sullivan  Machine  Co.  14  Blatchf,  119,  upon 
the  same  patent.  The  change  in  what  were  understood  to  be  the 
principles  of  law  governing  reissuing  patents  since  these  deoisioDs 
has  been  found  to  be  sufficient  to  change  that  made  in  the  former 
case.  American  Diamond  Drill  Co.  v.  Sullivan  Machint  Co,  31  Fed, 
Bbp.  74.  That  affords  sufficient  ground  for  gnrnting  a  rehearing  to 
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review  ifae  decision  made  in  this  case,  npon  vhioh  the  decree  for  an 

accounting  rests.  Coon  V.  Wilson,  118  V.  8.  268;  8.  C.  5  Sup.  Ct. 
Bep.  587.  Still,  the  ezpenaes  of  taking  testimony  before  the  master 
should  not  be  lost,  in  case  it  can,  in  any  event,  be  of.nse  in  the  case. 
The  same  decree  may  be  made  again  upon  rehearing  or  an  appeal. 
What  the  resnit  may  be  eamiot  be  foretold  with  certainty;  therefore 
it  seems  proper  that  the  rehearing  should  be  granted  without  preju- 
dice, so  far  as  may  be,  to  the  proceedings  before  the  master.  There- 
fore the  motion  is  to  be  granted,  upon  the  express  condition  and  order 
that  in  case  there  ehall  be  a  decree  in  the  cause  for  an  accounting, 
the  testimony  already  taken  before  the  master  shall  stand  for  use 
before  the  same  or  any  other  master  in  the  cause,  as  if  taken  by  the 
parties,  r^pectively,  npon  such  new  accounting. 

Motion  granted,  but  without  prejudice  to  the  right  to  use  the  tes- 
timony already  taken  before  the  master  on  any  acconnting  in  the 
oause. 


Ths  Thomas  Flbtcheb,  (ou  the  Appeal  of  James  Gibb  Boss.)' 


1.  MABTmn  LnurS'BoTTOMBT  Boiros. 

A  bottomiy  bond  should  haT«  a  preference  to  be  paid  oat  of  the  proceeds  of 
a  Tessd,  superior  to  those  holding  maritime  HeDs  for  sappliet  and  repairs,  if  the 
evidence  shows  ihat  prior  to  its  execution  the  owner  of  the  Vessel  was  notified 
toconsent  to  the  bond,  or  to  raise  thfrneceieary  funds  by  otiiar  means.  Th«  Julia 
Blake,  16  Blstcbt.  473,  followed. 

2.  Baue— SurPLiEa.  ■ 

To  constitute  maritime  liens  for  supplies,  they  must  have  been  furnished  on 
the  credit  of  the  vessel,  and  in  some  other  than  her  home  port. 

3.  Saub— HoMB  Port. 

The  enrolImeDt  of  a  vessel  makes  oolj  a  prima  faeia  case  as  to  the  port  of  her 
enrollment  being  her  home  port,  which  may  be  overcome  by  evidence  as  to  the 
residence  of  her  owner.  The  statute  [Rev.  St.  i  4141)  provides  that  the  home 
port  of  a  vessel  "shall  be  deemed  to  be  that  at  or  nearest  to  which  the  owner 
usually  resides,"  and  that  seems  to  contemplate  thai  a  ship-owner  may  reside 
in  different  places ;  but  the  residence  to  determine  the  place  of  eurollment  (or 
home  port)  is  to  be  the  usual  residence,  and  no  person  can  have  more  than  one 
such  residenca  Business  men  in  this  country  may  have  residences  and  busi- 
ness places  scattered  over  the  whole  of  our  great  territory,  but,  as  a  matter  of 
fact,  they  cannot  have  more  than  one  usual  residence. 

Admiralty  Appeal. 

Richards  tib  Heywardy  for  appellant. 

Garrard  <t  Meldrim,  for  appellees. 

Fabdee,  J.  The  bark  Thomas  Fletcher  baring  been  sold  by  de- 
cree of  the  district  court,  and  the  proceeds  of  sale  partitioned  among 
the  various  libelants  and  interveners,  James  Gibb  Boss,  a  mortgage 

1  Reported  by  Joseph  F.  Homer,  Esq.,  of  the  New  Orleans  bar 
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creditor  of  said  bark,  appeals.  The  pertineat  facts  are  about  as  fol- 
lows :  Pendergast  lived  at  Piainfield,  in  the  state  of  New  Jersey,  and 
bad  a  business  place  in  the  city  of  "Sew  York.  He  wm  the  owner 
of  the  bark  Thomas  Fletcher,  which  he  caused  to  be  enrolled  in  the 
port  of  New  York,  although  Perth  Amboy  was  the  nearest  port  hav- 
ing a  custom-house.  The  libelants,  Kicfaard  PoiUon,  George  Bell, 
Willett  &  Hamlin,  and  McCaldin  Bros.,  furnished  supplies  and  ma- 
terials for  repairs  to  the  Fletcher  in  the  port  of  New  York,  for  which 
they  respectively  claim  a  maritime  lien.  Bichard  Foillon  and  George 
Bell  each  furnished  supplies  on  the  order  of  Pendergast  and  the  mas- 
ter;  each  now  swearing  that  tbe  supplies  were  furnished  on  the  credit 
of  and  charged  to  the  vessel,  and  that  they  knew  that  Pendergast  re- 
sided at  Plainiield,  New  Jersey.  In  further  proof  that  the  supplies 
were  credited  to  the  ship,  it  appears  that,  within  a  few  days  after 
furnishing,  each  filed  a  lien  against  the  Fletcher  under  the  lien  laws 
of  the  state  of  New  York. 

The  supplies  furnished  by  Willett  &  Hamlin  were  at  the  request  of 
the  owner,  Pendergast,  on  the  credit  of  the  ship,  as  sworn  by  libelants' 
agents.  The  supplies  furnished  by  McCaldin  .Bros,  were  furnished 
on  the  order  of  Pendergast,  and  whether  the  ship  was  credited  does 
not  appear.  It  does  not  appear  that  either  firm  knew  of  Fendergast's 
residence.  Nor  does  it  appear  that  any  of  the  libelants  knew  that 
Pendergast  had  a  place  of  business  in  New  York  city.  Tbe  libel  of 
James  Gibb  Boss,  assiguee,  is  on  a  bottomry  bond,  executed  in  Fal- 
mouth, England,  in  favor  of  W.  ^.  Boss  A  Co.,  and  the  only  point 
made  against  it  is  that  the  evidence  does  not  show  that  prior  to  its 
execution  the  owner,  Pendergast,  was  notified,  as  he  might  have  been, 
to  consent  to  the  bond,  or* to  raise  the  necessary  funds  by  other 
means.  This  being  a  contest  among  creditors  for  priority,  and  the 
owner,  Pendergast,  not  appearing,  it  is  claimed  that,  although  Pen- 
dergast is  bound,  the  contesting  libelants  are  not  bound  by  the  bond. 
Tbe  only  evidence  bearing  on  the  point  of  notice  to  Pendergast  is 
that  of  libelant  himself,  who,  in  testifying  of  Fendergast's  attempting 
to  borrow  money  from  him,  says: 

"The  repairs  done  at  Falmouth  on  the  Thomas  Fletcher  were  not  done  on 
the  strengtJi  of  my  credit  with  W.  H.  Robs  &  Co.  The  repairs  were  made, 
and  the  money  to  pay  for  tliem  raised  on  bottomry,  by  the  master  of  the  ves- 
sel, before  W.  II.  Ross  &  Co.  received  notice  from  me  that  I  was  willing  to 
iulvance  the  money.  I  was  in  communication  with  Pendergast  at  the  time 
the  Thomas  Fletcher  was  at  Falmouth.  At  that  time  he  was  in  New  York 
city.  Part  of  the  time  I  was  in  New  York,  and  part  of  the  tame  I  waa  in  Que- 
bec. Pendergast  wished  to  raise  money  for  the  Thomas  Fletcher's  repairs, 
and  asked  me  to  advance  the  funds.  I  was  not  disposed  to  do  so,  as  I  con- 
sidered that  the  vessel  already  owed  me  all  she  was  worth.  I  advised  W.  II. 
Ross  &  Co.  that  Pendergast  was  not  able  to  pay  or  raise  the  money.  Pender- 
gast afterwni-ds  asked  me  again  to  advance  funds,  and  oflfered  me  as  security 
the  order  for  $3,000  of  the  Fairy  Belle's  freight  It  was  then  that  I  adviseil 
W.  If.  lioss  &  Co.  that  I  was  willing  they  should  advance  funds  to  pay  for 
the  Fletcher's  repaii^,  and  charge  same  to  my  »X!Ount;  but,  as  I  have  ali'eady 
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stated,  the  monej  to  pay  tor  the  repairs  bad  been  rdaed  on  bottomry  before 
W.  H.  Kos8  &  Go.  received  my  letter." 

If  it  is  deemed  maiezial  to  show  that  the  owner  was  commuuicated 
with  before  the  bottomry  bond  was  given,  (see  The  Jidia  Blake,  16 
Blatchf.  472  et  seq,,)  then  it  appears  from  the  above-qnoted  evi- 
dence that  be  had  notice,  and  was  unable  to  raise  fnnds  in  time  to 
meet  the  necessity,  James  Gibb  Boss  also  intervenes  in  this  case, 
to  claim  proceeds  of  sale  of  the  Fletcher  as  the  holder  of  a  mortgage 
for  the  unm  of  $10,000,  which  mortgage  purports  to  have  been  ex- 
ecuted by  Pendergast  of  Flainfield,  New  Jersey,  sole  owner  of  the 
Fletcher,  and  was  recorded  in  the  office  of  the  collector  where  the 
Fletcher  was  enrolled,  November  30,  1880. 

It  seems  clear,  in  ranking  these  claims,  that  the  bottomry  bond 
should  be  recognized  and  given  priority.  If  the  demands  of  the  va- 
rious libelants  for  supplies  and  repairs  afe  maritime  liens,  they  should 
rank  next.  If  not  maritime  liens,  they  should  be  rejected  entirely, 
for  they  are  not  shown  nor  claimed  to  be  domestic  liens.  To  consti- 
tute them  maritime  liens,  the  supplies  must  have  been  farnisbed  on 
the  credit  of  the  ship,  and  in  some  other  than  the  home  port  of  the 
ship.  Bee  The  Lottawanna,  31  Wall.  559;  Stepkeasmv.  The  Franeisi 
21  Fed.  Bef.  715,  and  the  numerous'  cases  there  cited. 

From  the  evidence  submitted,  it  is  apparent  that,  of  these  material- 
men, Foillon,  Bell,  and  Willett  &  Hamlin  gave  credit  to  the  ship.  The 
evidence  is  not  as  strong  as  it  might  perhaps  have  been  made;  but,  un- 
contradicted, it  is  sufficient.  The  supplies  furnished  by  MeCaldin 
Bros,  seem  to  have  been  on  the  naked  order  of  Pendergast,  owner,  then 
present.  As  to  what  port  is  the  home  port  of  an  American  ship, 
there  arise  many  very  difficult  questions.  When  the  residence  of  the 
owner  is  in  the  same  state  as  the  nearest  port  to  such  residence,  and 
there  is  no  other  port  in  the  state,  there  is  no  particular  trouble  in 
ascertaining  the  exclusive  home  port,  provided  the  ship  is  enrolled  a^ 
the  proper  port ;  but,  if  all  these  circumstances  do  not  concur,  the  home 
port  of  a  ship  is  a  matter  of  uncertainty,  under  the  aathorities,  the 
weight  of  authority  being  in  favor  of  considering  all  the  ports  of  the 
state  in  which  the  .owner  resides  as  home  ports.  See  The  Albany,  4 
Bill.  439,  and  cases  there  cited.  In  the  present  case,  the  question  is 
whether  the  port  of  New  York  was,  at  the  time  the  supplies  were  fur-  ^ 
nisfaed,  a  home  port  of  the  Fletcher. 

It  is  conceded  that  the  enrollment  of  the  Fletcher  in  New  York 
makes  only  a  prima  facie  case  as  to  that  being  her  home  port.  That 
prima/acie  case  seems  to  be  overcome  by  the  positive  evidence  that 
Pendergast  lived  in  New  Jersey,  and  that  Perth  Amboy  was  the 
proper  place  for  his  ship  to  be  enrolled.  But  then  it  is  contended 
(see  The  Albany,  supra)  that  as  Pendergast  bad  a  continuous  busi- 
ness place  in  New  York,  where  he  was  nearly  always  to  be  found  during 
business  hours,  that  New  York  constituted  his  residence,  in  the  sense 
of  section  4141,  Bev.  St.,  relating  to  enrollment. 
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Without  reviewing  the  autboritioa  cited  to  maintaia  this  propor- 
tion, I  do  not  think  it  necessary  to  go  further  in  this  case  than  the 
language  of  the  statute  itself,  which  is:  "which  port  shall  be  deemed 
to  be  that  at  or  nearest  to  which  the  owner  *  •  •  nsually  resides." 
For  certain  commeroiul  purposes  a  person's  usual  place  of  busine^ 
may  be  taken  for  his  re8,ideuoe,  not  because  he  resides  there,  but  be- 
cause he  may,  or  ought  to  be  found  there;  and  the  statute  referred 
to  seems  to  contemplate  that  a  ship-owner  may  reside  in  different 
places,  for  the  residence  to  determine  the  place  of  enrollment  is  to 
be  the  asual  residence,  and  no  person  can  have  more  than  one  such 
residence.  Fendergast  may  have  had  a  residence  in  New  York  at 
his  business  place,  but  it  was  not  his  usual  residence.  His  nsual 
residence  was  at  Plainfield,  New  Jersey,  where  he  kept  his  family, 
and  where  he  lived  continuously  from  1S7S  to  1884,  perhaps  going 
to  New  York  city  the  morning  of  every  business  day,  and  retuxning 
to  his  home  at  night.  Business  men  in  this  country  may  have  resi- 
dences and  business  places  scattered  over  the  whole  of  our  great  terri- 
tory, but  I  cannot  see  how,  as  a  matter  of  fact,  they  can  have  more 
than  one  ufual  xesidenoe.  At  all  events,  I  am  clearly  of  the  opinion 
that,  under  the  evidence  in  this  case,  Pendergast's  usual  residence  was 
at  Flainfield,  New  Jersey,  and  not  in  the  city  of  New  York.  In  reach- 
ing this  conclusion  I  do  not  hold  that  Fendergast,  by  bis  conduct,  may 
not  be  estopped  on  the  matter  of  residence;  and  this  might  be  a  very 
important  question  in  this  case  if  any  of  the  libelants  herein  were 
adjudged  to  have,  not  maritime  liens,  but  domestic  liens  under  the 
laws  of  New  York. 

The  conclusions  on  the  whole  case  are  that  a  decree  should  be  en- 
tered recognizing  the  bottomry  bond  as  being  first  entitled  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  bark  Thomas  Fletcher;  that  the 
demands  of  Kiohard  Foillon,  of  Geoi^e  Bell,  and  of  Willett  &  Ham- 
lin be  recognized  as  maritime  li^s,  and  ordered  be  next  paid — pro 
rata,  if  necessary— oat  of  said  proceeds;  and  that  thereafter  the  claims 
of  James  Gibb  Boss,  under  his  mortgage,  be  next  allowed  and  paid; 
any  balance  of  said  proceeds  to  remain  in  the  registry  of  the  court. 
The  demand  of  McCaldin  Bros,  to  be  adjudged  no  lien,  and  to  be  dis- 
missed. The  costs  incurred  on  the  libel  of  McCaldin  Bros.,  in  the 
district  court,  to  be  paid  by  said  McCaldin  Bros.  All  the  other  costs 
of  the  district  court  to  be  paid  from  the  funds  in  the  hands  of  the 
court.  The  costs  of  this  court,  including  transcript,  to  be  paid  out  of 
the  fund,  if  any  remain,  after  satisfying  in  full  the  demands  of  Foil- 
lon, Bell,  and  Wiliett  &  Hamlin;  otherwise  to  be  divided  (if  nothing 
remain  after  satisfying  such  demands)  between  James  Gibb  "Boaa, 
who  shall  pay  three-fourths,  and  McCaldin  Bros.,  who  shall  pay  one- 
fourth. 
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IBM  AlBEBTO.'  >  ' 

FoBSTALi*  and  others  v.  Thb  Albbbxo.' 
{Cireuit  Courts  B.  D.  Louitiana.   June  12,  1886.] 
L  XmoiuxTT  JmtiaDicTioiT— Mabitimb  Contraots— OaAittER-pAnTT— Al^- 

KALTY  XilBN. 

A  charter-parly  is  a  maritime  contract,  and  within  the  admiralty  jurisdiction, 
it  is  well  settled  since  Irmbranee  Oo.  v.  D-anjiatn,  11  Wall.  1,  that  all  contracts 
bkTing  reference  to  maritime  service,  maritime  trantactioiu,  or  maritime  casu- 
alties, are  maritime  coatracts,  and  within  the  admiralty  jarisdiction  of  the 
courts  of  the  United  States.  Whether  the  jurisdiction  is  in  rem  or  inperionam 
depends  upon  whether  the  contract  imports  A  lien  on  the  ship. 
%.  EeroppBL. 

When  the  terms  of  an  oflter  by  cable^am  were  ambignooa,  and  mlsuoder- 
stood  by  the  parties  receiving  and  accepting  the  same,  to  the  knowledge  of  the 
party  making  the  offer,  It  was  the  duty  of  the  latter  to  ha-'e  at  once  given  nolice 
by  cablegram  of  the  misunderataodiug,  and  to  protest  a^indt  the  acceptance 
a»  nude,  and  their  failure  to  do  so  estopped  them  from  denying  the  contract 
aa  made  from  such  a<^ceptance  of  their  oiler.  They  were  silent  when  equity 
required  them  to  speak. 

Admiralty  Appeal.    Libel  for  advances.    Crosa-libel  for  damages 
for  non-ezeoution  of  (Charter -party. 
Uetay  Denit,  for  libelaats. 

Thomas  J,  Semmes  and  J.  Carroll  Payne,  for  claimants. 

Pardbb,  J.  The  libelants-  are  ship-brokers  in  New  Orleans,  who 
for  some  years  hare  corresponded  with  a  firm  of  ship-brokers  in 
Bridgetown,  Barbadoes,  by  the  name  of  Da  Costa  &  Co.  On  the  fifth 
of  November,  1888,  the  Austrian  bark  Alberto  was  in  Barbadoes,  and 
her  master,  being  desirous  of  a  cargo  direct  for  Trieste,  negotiated 
with  said  firm  of  Da  Costa  &  Co.,  who  therenpon,  on  said  fifth  day  of 
November,  sent  the  following  cablegram  to  libelant,  to-wit :  "Can  yon 
use  one  vessel  of  500  to  550  tons — Austrian  bark  Alberto,  Trieste, 
direct  ?  "  This  cablegram  was  received  in  New  Orleans  at  3 :  40  p.  h, 
of  the  same  day.  At  what  time  it  came  to  the  libelants  does  not  ap- 
pear, but  on  the  same  day  the  libelants,  answering,  sent  the  follow- 
ing cablegram :  "7/8d.,  7/16d.  and  t%  cotton.  Must  be  of  the  high- 
est class."  Meaning  thereby,  7s.  3d.  for  oU,  7s.  lt)d.  and  5%  primage 
for  cotton.  At  what  time  this  offer  reached  Da  Costa  &  Co.  does  not 
appear,  but  they  sent  in  reply  this  cable:  "Offer  accepted;  the  ves- 
sel leaves  to-morrow  to  load  ootton-seed  oil,  for  Europe,  at  7/3d.'* 

This  dispatch  was  received  in  New  Orleans  at  2 : 19  p.  u.  of  the 
sixth  November.  Exactly  ^vhat  time-  the  libelants  received  it,  does 
not  appear ;  they  made  no  answer  by  cablegram  or  otherwise.  In  the 
meantime  Da  Costa  &  Co.,  on  the  part  of  libelants,  entered  into  a  char- 
ter-party with  the  barii  Alberto,  nnder  which  the  libelants  were  to 
furnish  said  vessel  a  full  and  complete  cargo  of  cotton-seed  oil  for 

1  Reported  by  Joseph  P.  Homor,  Esq.,  of  the  New  Orleans  bar. 
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Trieste,  freight  at  7a.  3d.  per  roand  barrel.  The  charter-party  also 
stipulated  that  the  libelants  should  advance  cash  for  the  necessary 
disbursements  at  New  Orleans  at  2^%  commission,  and  insurance. 
The  master  of  the  Alberto  waited  48  hours  at  Barbadoes  for  a  dispatch 
from  libelants,  but,  receiving  none,  sailed  under  the  charter  for  New 
Orleans,  where  she  arrived  on  the  morning  of  the  twenty-sixth  No- 
vember. On  the  morning  of  the  twenty-seventh  the  master  reported 
to  libelants.  As  to  what  was  aaid  between  the  parties  at  this  time, 
the  evidence  is  conflicting. 

Taking  the  libelants'  version  as  the  true  one,  the  libelants  then  no- 
tified the  master  of  the  Albertp  that  Da  Costa  &  Co.  had  exceeded 
their  instructions;  that  their  cable  to  Da  Costa  &  Co.  quoted  them 
freight  on  oil  and  cotton,  and  their  intention  was,  and  the  cable  so  ex- 
pressed it,  that  they,  libelants,  were  to  be  at  libei'ty  to  load  the  ship 
with  oil  or  cotton,  or  both,  at  their  option,  and  that,  consequently,  they 
could  not  recognize  the  charter  signed  by  Da  Costa  as  binding.  They 
also  told  the  master  that  they  were  perfectly  prepared  to  carry  out 
the  offer  they  had  made,  and  load  a  ship  with  a  cargo  of  oil  and  cot- 
ton to  Trieste ;  but  they  would  not  guaranty,  and  they  could  not  guar- 
anty, a  full  cargo  of  oil  for  the  ship.  The  master  said  the  vesBel  was 
nnsuited  for  loading  cotton,  and  he  would  not'take  cotton;  that  he 
wanted  a  full  cargo  of  oil.  The  libelants  told  the  master  that  if  he 
wished  they  would  try  and  get  him  a  full  cargo  of  oil,  if  he  would  ^low 
them  to  go  into  the  market  and  offer  the  ship.  After  soma  disoussion, 
the  libelants'  oharteripg  clerk/ on  the  captain's  say  bo^  offered  the 
ship  for  a  full  cargo  of  oil;  then  the  libelants  entered  the  ship  in  the 
custom-house,  paid  the  tonnage  dues,  and  made  other  disbursements 
for  the  ship,  as  sued  for  in  the  libel. 

The  master  of  tlie  Alberto,  however,  did  not  understand  the  libel- 
ants' position  with  regard  to  the  charter-party,  for  he  proceeded  to 
unload  his  vessel  of  ballast,  and  on  the  third  day  of  December,  1883, 
he  served  on  the  libelants  the  following  letter  and  notice: 

''Messrs.  Forstall,  Clapton  d-  Co.— Gentlemen:  Please  tate  notice  that 
my  vessel,  the  Austrian  bark  Alberto,  chartered  by  yon  as  per  chjuter-party 
dated  Bridgetown,  the  sixth  of  Novemlwr,  1883.  is  ready  to  receive  cargo  at 
post  35,  Third  district,  and  that  her  lay  days  will  commence  to  count  to-mor- 
row morning,  tbe  fourth  instant. 
"Youra,  truly, 

•  "Andrea  Graouez,  Captain  of  tlie  Aust  bark  Alberto." 

This  notice  seems  lo  have  cleared  up  the  cloudy  oontracting  at- 
mosphere, for  from  this  time  on  there  seems  to  have  been  no  more 
misnnderstandings  between  the  parties.  The  libelants  discovered 
that  the  master  of  the  Alberto  insisted  upon  the  charter-party  as 
valid  and  blading;  the  captain  discovered  that  the  libelants  repudi- 
ated the  charter,  and  did  not  intend  to  be  bound  by  it. 

Immediately  the  libelants  brought  their  libel,  seizing  the  ship  for 
advances  made.   The  owners  of  the  Alberto  responded  with  a  cross- 
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libel  for  damages  for  non-execution  o^  cliarier-parjiy.  The  amount  of 
advances  claimed  in  the  libel  is  not  disputed,  nor  is  the  rule  of  dam- 
ages followed  in  the  district  court  on  the  demands  of  the  cross-libel 
disputed.  The  questions  presented  in  this  conrt  are  (1)  whether  the 
conrt  has  jurisdiction  of  the  demands  presented  in  the  cross-libel ;  and 
(2)  whether  the  libelants  are  bound  for  the  damages  resulting  from 
their  failure  to  comply  with  the  obligations  of  the  charter-party  en- 
tered into  on  their,  behalf  by  Da  Costa  &  Co. 

1.  The  exception  to  the  jurisdiction  is  on  two  grounds:  that  ttie 
cause  of  action  is  not  the  same,  and  that  the  alleged  cbai'ter-party 
was  only  a  preliminary  contract  (if  a  contract  at  all)  of  which  the  ad- 
miralty has  no  jarisdiction.  A  charter-party  is  a  maritime  contract^ 
and  within  the  admiralty  jurisdiction.  The  cross-libelant  alleges  a 
eharter-partyi  and  claims  damages  for  failure  to  comply  with  its  stip- 
ulations. If  there  was  no  cbiuter-party  there  was  no  contract,  and 
cross-Hbelant  4ias  no  case.  The  position  of  libelants  is  that  there 
were  preliminary  negotiations  looking  to  a  contract,  but  no  contract, 
because  Da  Costa  Ss  Co.  had  exceeded  their  instrnetions.  '  If  the  char- 
ter-party as  made  bound  the  libelants,  it  was  no  preliminary  con- 
tract. But,  as  I  nnderstand  the  question  of  jurisdiction,  it  is  well 
settled,  since  Insurance  Co.  v.  Dunham,  11  WaU.  1,  that  all  contracts 
having  reference  to  maritime  service,  maritime  transactions,  or  mari- 
time casualties,  are  maritime  contracts,  and  within  the  admiralty 
jurisdiction  of  the  courts  of  the  United  States.  And  see  Maury  v. 
CvUiford,  10  Fed.  Bbp.  888.  Whether  the  jurisdiction  is  in  rem  or 
in  personam  depends  upon  whether  the  contract  imports  a  lien  on  the 
ship-;  and  from  this  fact  there  has  been  some  little  confusion  among 
practitioners  in  the  admiralty  courts  on  the  question  of  juriadiction. 
Most  of  the  authorities  cited  in  sppport  of  the  exception  in  this  case 
were  cased  where  jurisdiction  in  rem  was  in  dispute. 

3.  On  the  merits  of  the  case  the  finding  should  be  for  the  cross- 
libelant.  The  meaning  of  the  three  dispatches  that  passed  between' 
Da  Costa  &  Co.  and  the  libelants  is  to  be  found,  if  possible,  from  the 
dispatches  themselves.  No  unexpressed  intentions  nor  understaud-r 
ings  of  the  parties  sending  these  dispatches  should  l>e  allowed  to  defeat 
the  plain  meaning  .of  the  dispatches  themselves.  Locke  v.  S.  C. 
P.  R.  Co.  46  Iowa,  109 ;  Merriam  v.  Pine  City  Lumber  Co.  2.3  Minn. 
314;  Civil  Code  La.  arts.  1946  et  seq.  The  second  dispatch,  being 
the  reply  sent  by  libelants  to  Da  Costa  &  Co.,  is  clear  and  unambig- 
uous in  offering  to  freight  the  Alberto  with  oil  or  cotton,  and  justified 
the  immediate  acceptance  of  the  o£Fer  for  a  cargo  of  oil.  I  cannot 
agree  with  libelants  that  they  retained  an  option  to  furnish  a  cargo 
of  either  oil  or  cotton,  or  both.  On  the  contrary,  I  am  inclined  to 
the  opinion  that  the  option  was  on  the  other  side,  and  that  on  the  ac- 
ceptance of  the  Alberto's  master  the  obliga lion  of  the  libelants  to  fur- 
nish a  cargo  of  oil  was  fixed  and  certain.  But  it  is  not  necessary  to 
go  BO  far  in  this  case.   Let  it  be  conceded  that  the  offer  was  as  libel- 
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ants  claim,  the  opt;on  being  theirs,  then  it  is  clear  that  the  terms  of 
the  offer  were  ambiguouB,  and  were  misunderstood  by  the  parties  in 
fiarbadoes.  In  this  state  of  the  case  it  was  the  clear  duty  of  libelants 
to  have  at  once  foy  cable  notified  the  parties  in  Barbadoes  that  the 
offer  was  misunderstood,  and  have  protested  against  the  acceptance 
as  made.  Libelants  were  fully  notified  that  the  parties  were  acting, 
and  that  the  vesBcl  was  about  starting  on  a  Toyage,  under  a  misap- 
prehension arising  from  the  terms  of  their  own  telegram.  They 
should  have  spoken  out  without  delay,  and  their  failure  to  do  bo,  their 
silence  in  the  matter,  estopped  them  when  the  Alberto  reached  New 
Orleans,  and  estops  them  now,  from  denying  the  contract.  They  were 
silent  when  equity  required  them  to  speak.  And  it  is  no  answer  to 
say  that  they  supposed  that  as  it  takes  a  cablegram  18  to  24  hours  to 
be  received  at  Barbadoes  from  New  Orleans,  and  as  the  cablegram  <rf 
acceptance  stated  that  the  "vessel  leaves  to-morrow,**  there  ma  not 
time  to  cable  an  answer  before  the  vessel  should  leave  Barbadoes. 
No  matter  when  the  vewel  was  to  leave,  or  whether  she  had  left,  libel- 
ants should'  have  dispatched  to  Da  Costa  &  Go.  immediately.  Any 
other  view  of  it  would  leave  libelants  with  the  advantage  of  ratifying 
or  denying  until  the  vessel  should  reach  New  Orleans.  If  freights  ad- 
vanced in  the  mean  time,  they  could  ratify;  if  freights  went  down, 
they  could  deny.  In  other  words,  for  20  odd  days  the  ship  would  be 
bound,  but  the  libelants  free.  > 

But  the  fact  is,  as  appears  from  the  evidence,  a  cablegram  oould 
be  sent  and  an  answer  received  between  New  Orleans  and  Barbadoes 
inside  of  24  hours.  From  the  fact  that  the  sCpceptance  was  in  an- 
swer to  a  dispatch  of  theirs  sent  on  the  evening  of  the  5th,  the  libel- 
ants should  have  known  (as  was  the  fact)  that  the  acceptance  was 
sent  on  the  6th,  the  day  they  received  it,  and  that  there  was  ample 
time  to  answer  and  have  their  answer  received  befmre  the  Alboto 
sailed  from  Barbadoes.  Thia  view  of  the  case  is  well  aapporCed  by 
authority: 

"Equitnble  estoppel  is  the  e:Cfect  of  the  voluntary  condact  of  a  party, 
whereby  he  is  absolutely  precluded,  botti  at  law  and  in  equity,  from  amertiDg 
rights  which  miglit  have  otherwise  existed,  either  of  property,  of  contract,  or' 
of  remedy,  as  against  another  person  who  has  in  good  faith  relied  upon  such 
conduct,  and  has  been  led  thereby  to  change  hia  position  for  the  worse,  and 
who,  on  his  part,  acquires  some  corresponding  right,  either  of  property,  of 
contract,  or  of  remedy."   Fom.  Eq.  Jur.  §  804  and  note. 

See,  also.  Id.  §  806,  where  silence  is  recognized  as  conduct  to  work 
an  estoppel,  as  well  as  language  and  acts.  See,  farther,  3  Para.  Cont. 
499;  Story,  Ag.  §  74;  title  4,  c.  2,  §  2,  Civil  Code  La.;  Comm9rei4d 
Bank  v.  New  Orleans,  17  La.  Ann.  190;  Kerr,  Fraud  &  Mis.  409; 
Bigelow,  Estop.  502,  in  relation  to  Hope  M.Lawrence,  50  Barb.  25S; 
Gregg  y.WeUs,  10  Adol.  &  E.  90;  Cornish  Y.  Ahington,  4  Hurl.  &  N. 
649;  Benj.  Bales,  39;  Pollock,  Coat.  430 ;  Leather  Cloth  Co. -r.  Bit- 
ronimui,  L.  B.  10  Q.  B.  140. 
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I  think  it  is  dear  that  libelants  are  equitably  estopped  from  deny- 
ing the  charter-party.  As  to  a  waiver  on  the  part  of  the  master  of 
the  Alberto  by  his  consenting  tc  let  libelants  put  his  ship  in  the  mar- 
ket for  cargo,  it  ia  clear,  as  we  have  found  in  the  statement  of  the 
case,  the  parties  never  really  understood  each  other  correctly  until  no- 
tice of  readiness  of  the  Alberto  under  the  charter-party  was  served 
CTi  libelants.  Up  to  that  time  the  master  seems  never  to  have  had  an 
idea  but  thai  he  was  getting  alon^  nicely  under  the  charter.  There 
was  no  waiver.  Let  a  decree  be  entered  for  claimant  and  cross-libel- 
ant  the  same  as  in  the  district  eoart,  and  for  all  costs  of  this  court. 


The  Johh  M.  Chambbbs.^ 
Bblt  and  others  v.  Gumbel.' 

iOirevit  Court,  B.  D.  Louisiana.   April,  1884.) 

1.  OSRICBAX,  AVBiuas. 

A,  general  average  hood  wil  I  not  be  Invatidated  when  the  evidence  in  the  case 
does  not  show  satisfactorily  that  tberewas  either  fgnoranee  or  error  on  tliep^irt 
of  tbeeigtiers;  and  wheu  it  sliows  that  they  have  availed  themaelves  of  the 
bond  to  obtain  their  goods  and  their  money  from  the  insurance  company,  and 
shows  DO  satisfoctoryreasons  to  the  contrary,  they  cannot  evade  its  obligations. 

S.  COUjISION— BVIOENCB. 

As  between  two  witneseea  to  a  collision,  each  on  one  of  the  colliding  boata, 
one  of  whom  was  on  the  roof  of  his  boat  where  he  could  have  koowo  what  was 

C'  ig  on,  while  the  other  was  in  the  bold  of  one  of  the  barges  in  tow  of  hia 
t,  the  conrt  considers  the  testimony  of  t  Le  former  as  the  most  reliable ;  but, 
no  other  testimony  being  offered,  the  showing  made  by  bot  h  is  unaatiBfoctory, 
and  leaven  tlie  court  in  ignorance  as  to  the  fault  of  the  collision. 

Admiralty  Appeal. 

E.  ff.  FarraVf  for  libelants. 

M.  M.  Cohen,  for  defendant. 

Pabdek»  J.  It  seems  that  in  November,  1882,  the  steam-boat  John 
M.  Chambers,  coming  ont  of  the  Attakapas,  bound  for  New  Orleans, 
with  a  cargo  of  prodnoe  for  various  consigneeSi  collided  with  the  tug 
liowry  and  barges  in  the  Mississippi  river,  about  100  miles  from  the 
city,  whereby  the  Chambers  was  sunk;  that  thereafter  her  master 
and  crew  raised  and  partially  repaired  her,  and  saved  her  cargo,  and 
in  so  doing  incurred  large  expenses,  which  expenses  were  claimed  as 
proper  for  general  average.  The  goods  consigned  to  respondent  were 
delivered  cn  an  average  bond  in  the  following  terms,  to-wit : 

"Whereas,  the  steam-lraat  John  M.  Chambers,  F.  E.  Barke,  master,  on  a 
▼oyage  from  St.  Martinsville,  Bayou  Teche,  for  Kew  Orleans,  met  with  an 
accident  about  108  miles  above  this  city,  and  sunk  in  about  seven  feet  of  w»- 
tar,  on  the  twelfth  day  of  Koveitiber,  1882,  and  was  compelled  to  employ  as- 

lB*porM  b7  JoMpb  P.  Horaor,  Eaq.,  of  tb*  N»w  OrlMu  tax. 
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sistance  to  STtve  the  boat  and  cargo;  and  the  said  boat,  having  been  snccess- 
fully  raised  and  partially  repaired,  has  completed  tier  trip  to  New  Orleans, 
wliereby  sundry  expenses  and  charges  Iiave  ai'lsen*  and  various  saraiQces  have 
been  made,  wblch  are  the  subject  of  general  average,  and  should  be  borne  by 
the  property  at  risk  as  a  common  charge  in  contribution. 

"Xow,  be  it  known,  that  we,  the  und«vigned  shippers,  agents,  coasigneea, 
or  attorneys  of  certain  consignee,  owners,  or  insurers  of  tke  ca^  of  the  said 
steam-boat  Jiihn  M.  Cliambers,  in  consideration  of  tlie  premises,  and  in  f  urf  hei 
<*on8ideration  of  the  arrival  and  landing  of  our  several  parcels  cf  merchandise, 
have  agreed,  and  do  hereby  severally  proaiise  and  agree,  each  for  himself,  and 
not  one  for  another,  that  we  will  forthwith  famish  to  the  adjuster  all  neces- 
sary data  In  connection  with  our  respective  interests;  and,  f  n  the  event  of  our 
failure  to  do  so,  he  is  hereby  autliorized  and  empowered  to  estimate  the  con- 
tributing value  of  our  gpods,  and  our  claims  for  loss  and  damage,  at  our  risk 
and  cost;  and  that  we  will  pay  to  the  owners  of  the  said  steam-boat,  or  their 
authorized  agents,  whatsoever  sums  may  be  found  due  from  us,  respectively, 
for  our  resiwctive  proportions  of  such  expenses,  charges,  and  sacriDces  as 
have  accrued  in  consequence  of  the  disaster  afbres^d,  such  payment  to  be  made 
whenever  and  so  soon  as  the  aver^  shall  have  been  adjusted  according  to 
law,  and  the  usages  of  this  port,  by  Edward  Ivy,  average  adjuster;  and  when 
his  adjustment  shall  have  been  approved  by  the  ■  average  committee '  of  the 
Xew  Orleans  board  of  underwriters,  it  shall  be  deemed  prima  facie  correct, 
and  be  binding  on  us. 

"Dated  at  New  Orleans  on  the  twentieth  day  (^f  Ifmember,  1882.** 

As  provided  in  said  bond,  the  adjustment  was  made  by  Ivy,  ad- 
jnster,  and  the  contribution  of  respondent  was  ascertained  to  be 
$495.60.  When  the  adjnstment  was  presented  for  approval  to  the 
average  committee  of  the  board  of  nnderwriters  of  the  city  of  New  Or- 
leans, said  committee  rejected  and  disapproved  the  same,  because  it 
yr&B  not  a  case  of  inevitable  collision,  and  that  the  party  in  fault  mast 
pay  all  the  dami^es.  Thereapon  the  parties  entered  into  the  follow- 
ing agreement : 

"Whereas,  certain  parties,  to-wit,  A.  J.  Forstall,  Gidiere,  Day  &  Co.,  Ben 
Oerson  &  Son,  H.  G  umbel,  L.  Lacasagne,  E.  Malle  &  Co.,  Rykoski  &  Ma- 
nade,  Schwartz  &  Peitel,  G.  W.  Sentell  &  Co.,  and  Tertron  &  Pugh,  did,  on 
Xovember  20, 18ti2,  sign  an  average  bond  to  the  owners  of  the  John  M.  Cham- 
bers; 

"And  whereas,  the  average  under  said  bond  has  been  adjusted  by  Edward 
Ivy,  Esq.,  the  person  therein  named; 

"And  wliereas,  the  signers  of  said  bond  do  not  contest,  so  far  as  form  is 
concerned,  and  assuming  a  foundation  to  exist  to  base  the  adjustment  on. 
the  eorrecLness  of  said  adjustment,  or  tlie  amount  found  against  e-:ich  of  tbem, 
but  contend  that  the  collision  by  which  the  accident  mentioned  in  said  bond 
happened  was  tlie  result  of  the  fault  and  negligence  of  the  officers  of  said 
steamer  Chambers,  and  that  they  are  not  liable  for  any  sum  whatsoever  on 
said  adjustment  and  on  said  bond; 

"And  whereas  ten  suits  against  each  of  said  signers  would  be  productive 
of  much  costs; 

"It  is  liereby  agreed  between  £.  H.  Farrar,  attorney  of  said  owners,  and  M. 
M.  Cohen  and  H.  N.  Ogden,  attorney's  of  said  signers,  that  one  suit  ahail  be 
brought  against  3.  Oumbel,  one  of  said  signers,  in  the  district  court  of  tbe 
United  States  for  the  Eastern  district  of  Louisiana,  on  said  bond,  for  the 
amount  found  due  by  them  on  said  adjnstmrnt,  to-wit,  M95.60,  and  that  the 
final  result  of  said  suit  thereon,  or  on  apx>eal,  as  tlie  losing  party  shall  tiect, 
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shall  b»  decisive  of  the  rights  of  said  owners  as  against  all  the  other  signers^ 
of  said  average  bond. 

"It  is  expressly  understood  that  this  agreement  is  made  for  the  sole  purpose 
of  saving  a  multiplicity  of  suits,  and  of  limiting  the  suit  to  be  brought  to  the 
only  questions  at  issue  between  the  parties,  i. the  issue  of  fault  wl  tunt  on 
the  part  of  the  owners  of  said  steamer  John  M.  Chambers;  and  as  to  the  said 
issne,  neither  party  to  this  agreement  is  to  be  understood  as  miUElng  any  ad- 
missions, or  waiving  any  rights,  or  impairing  any  privileges  of  defense,  at 
this  time  or  otherwise;  defendants  contending  that  tbie  Is  not  a  case  of 
general  average,  and  plaintiffs  reserving  specially  the  riglit  to  object  to  the 
raising  of  any  such  issue,  or  any  issue  of  fault  vel  non,  at  this  time  and  in 
this  suit,  and  defenduita  insisting  that  they  have  a  right  to  raise  such  issue, 
or  any  issue  of  fault  vd  non,  at  this  time  and  in  this  suit. 

[Signed]  "E.  H.  Farrar,  Atty.  owners  Jno,  IL  Chambers. 

*'M.  M.  Cohen, 
"H.  N.  Ogden. 

"Of  Counsel  for  Defts. 
"JTew  Orleans,  Map  3, 1883." 

The  respondent  admits  the  regularity  and  correctness  of  the  ad- 
jnstment,  but  alleges  that  he  signed  the  bond  in  error  and  ignorance 
of  the  facts  and  circumstances  of  the  case ;  that  the  adjastment  was 
not  approved  by  the  average  committee  of  the  board  of  nnderwriters; 
that  the  collision  by  which  the  expenses  set  forth  in  the  adjustment 
were  incnrred  was  occasioned  by  the  fault,  mismanagement,  and  care- 
lessness of  the  employes  of  libelants;  and  that  the  case  was  not  one 
in  which  he  was  liable  for  general  average. 

The  evidence  in  the  case  does  not  show  satisfactorily  that  there  was 
either  ignorance  er  error  sufficient  to  invalidate  the  average  bond. 
The  whole  evidence  on  the  subject  is  embodied  in  the  following  ques- 
tion.to  and  answer  of  the  party  who  signed  it : 

"Question.  If  the  Cliambers  was  in  fault,  and  then  you  were  advised  by  a 
lawyer  that  you  would  not  be  liable  to  contribute,  because  of  the  fault  of  the 
collision,  then  the  bond  was  signed  by  you  in  error,  you  beheving  that  you 
were  liable?  Answer.  Yes,  sir.  I  saw  so  many  others  signing  it  that  I 
signed  it.  If  I  was  to  have  been  the  first  one  to  have  signed  it,  I  would  have 
hesitated  and  asked  questions  about  it,  but  seeing  the  other  names  I  signed 
it.  We  sign  these  bonds  as  a  matter  of  course,  iis  one  of  the  forms  to  get 
our  goods,  and  on  that  we  get  paid  for  them  by  tlie  insurance  companies.  It 
is  one  of  the  forms  we  think  we  have  to  go  tlirough  to  get  our  money.  It 
wasagood  while  after  we  had  signed  the  bond, — some  considerable  time, — Mr. 
Coleman,  the  president  of  the  Mechanics'  &  Traders'  Insurance  Company,  in- 
formed me  that  they  were  taking  our  case  against  the  Ct)ambers  as  a  test 
case;  that  there  was  some  boat  at  fault;  and  they  contended  that  all  this  av- 
erage business  was  signed  in  error,  and  they  were  making  our  case  a  test 
case." 

The  agreement  of  the  parties  waived  the  approval  of  the  "average 
committee." 

As  to  the  fault  of  the  Chambers  in  causing  the  collision,  there  is 
only  the  testimony  of  the  respective  mates  of  the  Chambers  and  Lowry, 
'  each  for  bis  own  boat.   The  pilot  of  the  Chambers  having  died,  and 
the  pilot  of  the  Lowry  being  absent,  their  testimony  was  not  arail- 
v.2-lP,no.7— 25 
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able.  Ab  between  the  tvo  mates  the  more  reliaUe  is  the  testimony 
of  the  mate  of  the  Chambers,  as  at  the  critical  time  he  vas  on  the 

roof  of  his  boat,  where  he  could  have  known  what  was  going  on» 
while  the  mate  of  the  Lowry  was,  when  the  danger  signals  were  given, 
in  the  bold  of  one  of  the  barges  in  tow.  But  the  showing  made  by 
both  is  unsatisfactory,  and  leaves  the  coart  in  ignorance  as  to  the 
fault  of  the  collision. 

The  respondent  having  failed  to  invalidate  the  bond  by  showing 
that  it  was  given  in  ignorance  and  error,  and  having  waived  tbe  ap- 
proval of  the  "average  committee"  by  agreement,  and  having  failed 
to  show  that  the  sacrifices  and  expenses  incurred  resulted  from  the 
fault  of  the  libelants,  it  would  seem  clear  that  the  libelant  is  entitled 
to  recover.  The  respondent  has  availed  himself  of  the  bond  to  ob- 
tain his  goods,  and,  as  appears  by  the  evidence,  his  money  from  the 
insurance  company,  and,  having  so  availed  himself  of  it,  be  shows 
no  satisfactory  reason  for  evading  its  obligations. 

A  decree  similar  in  terms  to  that  of  the  district  oourt  will  there- 
fore be  entered  in  the  case. 


1.  COLLIBIOH— BlGNALB— DBL&T  IN  OfimRTntO — STBAHBR  IN  FaDI/T. 

A  vessel's  delay  In  maneuvering  in  accordance  with  her  own  signals' la  at 
ber  own  ri^. 

S.  Bamb— Oabe  Stated — Miscalculatiok  by  Piwt. 

The  steamer  G-.,  coming  in  from  sea,  stopped  off  quarantine,  and  got  headed 
Bomewhat  down  and  across  the  channel.  Afterwards,  when  she  waa  backing 
and  filling,  in  order  to  turn  around,  tlie  tug  £.  B.,  with  Uio  bark  H.  &  T., 
under  sail  in  tow,  on  a  hawser  of  60  fathoms,  was  seen  coming  down  Uie  chan- 
nel, their  course  lying  somewhat  astern  of  the  steamer.  When  about  400  varda 
apart,  the  steamer,  which  was  then  hendlng  8.  E.,  with  her  ouginea  backing, 
gave  a  signal  «t  one;  wliislie,  to  which  the  tug  •-eplied  with  one.  The  steamer 
at  once  stopped  her  engines,  but  did  not  at  ooce  order  them  full  speed  ahead. 
The  tug  oliservtng  that  the  steamer  was  moving  astern,  wlien  about  ISO  or  300 
yards  off,  blew  acvcral  cautionary  blasts,  to  which  the  stewnar  again  replied 
with  one  whistle.  The  tug  and  bark  ported.  The  steamer's  engines  werethen 
ordered  full  speed  ahead,  but  not  in  time  to  prevent  her  backing  enough  to 
come  between  tlie  tug  and  bark  and  striking  the  hawser.  The  hawser  waa  cast 
oH ;  tbe  bark  starboarded  and  struck  the  steamer  a  glancing  blow  abreast  of  the 
bridge.  Held,  that  the  steamer  was  solely  in  fault  for  delay  in  ordering  her 
engines  "full  speed  ahead  "  in  accordance  with  her  own  signal;  and  that  mis- 
calculation by  her  pilot  was  the  cause  of  the  collision. 

8.  Baub— Kdt^e  21— Rise  of  Collisioh,  when  Adibes— SLOwino  iMUATSBiAib 
A  Tcasoi  is  not  required,  under  rule  21,  to  slacken  speed,  or  stop  and  back, 
until  tbe  situation  involves  noma  apparent  risk  of  collision.  Nostichrisk  was, 
in  this  case,  to  be  reasonably  apprehended  when  the  tug's  course  lav  astern  of 
tbe  steamer,  and  the  tatter's  signal  Indituted  that  she  would  move  ahead  to  the 
eastward,  and  the  tug  had  a  right  to  rely  on  tbe  steamer'a  doing  ao  until  it  was 
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too  lAto  for  the  bark  to  aroid  collision.   The  bnrden  of  proof  Is  oo  the  tug  that 
fails  to  slow,  to  prove  it  immaterial.   Ueid  so  proved  la  this  case. 
4.  Bahb— Duty  or  Vwsbl. 

A  vessel  is  not  bound  to  use  more  than  ordlnaiv  nautical  skill  and  judgment 
Jn  avoiding  the  consequences  of  another  vesscrs  laolt. 

In  Admiralty. 

^   Owen  dk  Gray,  for  the  Edgar  Baxter. 

HilU  Wing  (&  Shoudy  and  H.  Putnam,  for  the  Heinrich  and  Tonio. 
Foster  d  Thomson,  for  the  Galileo. 

Bbown,  J.  The  above  cross-libels  were  filed  by  the  owners  of  the 
German  bark  Heinriob  and  Tonio,  and  the  steam-ship  Galileo,  to  re- 
cover their  respective  damages,  arising  from  a  collision  near  quaran- 
tine, off  Staten  island,  about  10  o'clock  a.  h.,  on  April  5, 1885.  The 
Galileo,  which  is  about  350  feet  long'and  of  3,900  tons  burden,  had 
eome  in  from  sea,  and  bad  been  visited  by  the  health  officer  at  quar- 
antine, and  was  about  to  proceed  on  her  way  up  the  bay.  The  tide 
was  flood.  While  waiting  shn  had  got  headed  across,  and  somewhat 
down,  the  channel,  and  had  begun  moving  her  engines  back  and  forth 
BO  as  to  turn  about  and  bead  up  the  bay  on  her  proper  course.  At 
about  this  time  the  bark  Heinrich  and  Tonio  was  proceeding  out  to 
Bea,  in  tow  of  the  tug  Edgar  Baxter,  on  a  hawser  about  60  fathoms 
long.  The  wind  was  from  the  westward,  and  the  bark  had  al!  her 
lower  sails  set.  She  was  coming  down  about  the  center  of  the  chan- 
nei,  perhaps  a  little  to  the  westward,  and  heading  on  her  proper  course 
about  S.  by  £.  Ench  was  observed  by  the  other  a  half  a  mile  or 
upwards  distant.  When  about  400  yards  apart  the  steamer,  which 
-was  in  charge  of  a  Sandy  Hook  pilot,  gave  to  the  tng  a  signal  of  one 
whistle  At  that  time  her  engines  were  moving  slow  astern  to  stop 
her  previous  forward  motion,  and  were  probably  carrying  her  slowly 
astern  towards  the  Staten  island  shore.  The  tug  immediately  replied 
with  one  whistle,  and  ported  her  wheel.  The  pilot  of  the  steamer  did 
not  hear*th6  reply,  but  saw  the  puff  of  steam  from  the  steam-whistle, 
and  understood  it  as  assenting  answer.  The  bark,  which  was  also  in 
charge  of  a  Sandy  Hook  pilot,  likewise  ported  and  followed  the  tug, 
veering  one  or  two  points  to  the  westward.  Observing  that  the 
steamer  was  moving  astern,  the  pilot  of  the  tug  shortly  after  gave 
several  blasts  of  his  steam-whistle,  which  were  answered  by  the 
steamer  with  another  signal  of  one  whistle.  The  steamer  continued 
to  move  astern  until  the  tug  had  passed  her,  when  she  struck  the  tug's 
hawser,  and  came  between  the  bark  and  the  tug.  The  hawser  was 
therenpbn  cast  off  from  the  bark,  and  her  helm  was  put  hard  a-star- 
board,  under  which  her  bows  swung  from  one  to  three  points  to  port, 
nntil  she  came  into  collision  with  the  steamer,  striking  her  a  glancing 
blow  on  the  port  side,  and  injuring  both  vessels,  for  which  the  owners 
of  the  bark  claim  $7,000,  and  the  owners  of  the  steamer  $2,000. 

As  to  the  facts  of  the  easo,  there  are  less  contradictions  than  usu- 
ally arise  in  cases  of  this  character.   The  chief  differences  relate  to 
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the  position  of  the  steamer;  whether  she  was  lying  directly  across 
the  channel, — that  iB>  nearly  east  and  west, — or  whether  she  was  head- 
ing much  more  to  the  soathward,  as  several  of  her  witnesses  state.  On 
this  point  my  judgment  is  that  the  weight  of  evidence  shows  that  about 
the  time  of  the  collision  the  steamer  was  not  heading  more  to  the 
southward  than' south-east,  and  probably  somewhat  less  than  that. 

Bepeated  consideration  of  the  testimony  and  of  all  the  circum-. 
stances,  which  are  somewhat  peculiar,  has  satis&ed  me  that  the  steamer 
mast  be  held  solely  to  blame  for  this  collision.  She  was  not  in  the  sit- 
uation of  a  steamer  visibly  at  rest;  she  had  control  of  her  own  move- 
ments. She  was  under  some  embarrassment,  it  is  true,  in  not  having 
sufficient  width  of  channel-way  to  turn  around  in,  without  backing 
and  filling.  The  channel,  however,  was  altogether  nearly  a  mile  and 
a  half  broad,  and  the  steamer  ihad  over  half  a  mile  of  unobstructed 
space  to  the  eastward  of  her,  in  which  she  could  maneuver  by  going 
forward  and  back,  as  might  be  necessary.  She  was  in  charge  of  a 
pilot  who  was  familiar  with  the  bay;  she  had  the  choice  of  jer  own 
maneuvers,  and  exercised  her  choice,  giving  a  signal'  which  meant 
that  she  would  go  to  starboard.  Neither  the  tug  nor  the  bark  did 
anything  to  thwart  her  moving  to  starboard,  in  accordance  with  this 
signal.  On  the  contrary,  they  both  did  what  under  the  inspector's 
rules  was  proper  for  them  to  do,  if  not  strictly  obligatory,  namely, 
they  ported  and  moved  to  the  westward  as  far  as  the  presence  of 
other  vessels  coming  up  would  admit.  &.s  the  steamer,  according  to 
her  own  testimony,  was  moving  astern  under  a  slow  engine,  at  the 
time  she  gave  her  first  signal,  she  had  the  tug  upon  her  own  starboard 
hand,  having  reference  to  her  own  line  of  motion;  and,  in  that  re- 
opect,  would  be  bound  to  keep  out  of  the  way  of  the  tag  under  stat- 
utory rule  19.  But,  without  regard  to  this  circumstance,  consideriug 
the  fact  that  the  pilot  of  the  tug  understood  the  circumstances  of  the 
steamer, — that  she  had  been  stopped  at  quarantine,  and  was  endeavor- 
ing to  tufa  around  so  as  to  go  up  the  bay. — ^it  would  hav.e  been  a 
manifest  and  gross  error  of  the  tug,  after  the  steamer's  signal  of  one 
whistle,  to  have  starboarded  her  wheel  and  attempted  to  go  to  port- 
^hat  would  apparently  have  tended  directly  to  embarrass  and  thwart 
the  steamer's  movement  out  of  the  way  to  starboardj  despite  her  sig- 
nal that  she  was  herself  going  to  the  eastward. 

The  evidence  satisfies  me  clearly  that  the  real  cause  of  the  collision 
was  miscalculation  on  the  part  of  the  pilot  of  the  steamer,  either  as 
to  the  amount  of  stern-way  that  she  bad  acquired,  or  as  regards  the 
time  it  would  take  her  engines,  when  put  full  speed  ahead,  to  overcome 
her  stem-way.  The  pilot  states  that  as  soon  as  he  gave  his  first 
whistle  the  engines  then  backing  were  ordered  to  be  stopped,  and  that 
they  were  put  full  speed  ahead  almost  immediately  afterwards:  that 
is,  as  soon  as  he  could  walk  some  20  feet  to  the  place  of  the  indica- 
tor and  give  the  order.  Several  of  the  steamer's  witnesses  also  say 
that  the  steamer's  stem-way  was  stopped  at  the  time  of  the  collision, 
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and  that  she  had  not  moved  astern  more  than  half  a  length  after  her 
first  signal.  Numerous  other  witnrasefi  estimate  that  she  went  astern 
at  least  two  or  three  lengths.  Other  evidenoe  shows  that  the  steamer's 
testimonj  on  this  point  cannot  be  accepted  as  accurate.  The  engi- 
neer and  the  pilot  do  not  agree  that  the  order  "full  speed  ahead"  was 
given  at  once  after  the  order  to  stop  backing.  The  engineer  says  that 
under  the  previous  order  of  half  speed  astern,  the  engines  had  been 
going  astom  some  two  or  three  minutes,  as  near  as  he  can  remember ; 
that  it  was  about  the  same  length  of  time  between  l^e  oidei  to  stop 
and  the  order  to  go  fall  speed  ahead ;  that  under  the  last  order  the 
engines  had  been  going  ahead  a  very  short  time — about  a  minute 
and  a  half ;  and  that  they  had  been  stopped  again  some  10  or  20  see- 
ends  at  the  time  of  the  eollision. 

It  is  not  probable  that  these  estimates  of  timcare  accurate,  but  the 
proportions  of  the  different  intervals  may  be  nearly  correct.  They 
indicate  that  the  order  "full  speed  ahead"  was  not  given  at  once  after 
the  order  to  stop  backing.  And  the  quarter-master,  to  some  extent, 
confirms  the  engineer,  and  the  above  oonclnsions.  As  the  tug  and 
bihrk  were  making  about  six  knots,  the  time  between  the  first  signal 
and  the  collision  was  probably  about  two  minutes  only.  But  thero 
can  be  no  doubt  that  the  steamer  did  make  considerable  stem-way  be- 
tween her  first  signal  and  the  collision ;  for  the  wdght  of  evidence  is 
clearly  to  the  effect  that  when  the  first  signals  were  exehanged,  and 
when  the  tag  was  some  400  yards  away,  the  steamer  was  from  one 
to  two  points  on  the  tug's  port  bow,  and,  though  the  tag  and  bark  both 
ported,  the  steamer  ran  back  astern  so  far  as  to  come  between  the 
tug  and  bark  before  the  collision.  It  is  not  at  all  probable  that  this 
would  have  happened  had  the  steamer,  when  the  first  eigaaX  was 
given,  been  going  almost  "imperceptibly  astern, '*  as  the  answer  al- 
leges ;  nor  would  it  have  happened  if  the  engines  had  been  put  full 
speed  ahead  for  nearly  the  whole  interval  of  two  minutes.  Besides 
this,  the  answer  alleges  that  "the  Galileo's  first  whistle  was  given  when 
the  tug  was  about  300  yards  away;  «nd,  when  the  tug  was  about  150 
yards  away,,ihe  latter  blew  several  short,  sharp  whistles,  ahd  was 
seen  by  those  on  board  the  Galileo  to  fall  off  about  a  point  to  star- 
board ;  thereupon  the  engines  of  the  Galileo  were  put  ahead,  her  helm 
being  still  hard  a-port."  From  this  allegation,  which,  in  the  diver- 
sity of  evidence,  must  be  held  of  great  weight,  agreeing,  as  it  does, 
with  the  other  probabilities  of  the  case,  it  must  he  held  that  the  steamer 
delayed  considerably  in  putting  her  engines  full  speed  ahead,  and 
that  this  order  was  not  given  until  the  tug  had  covered  half  the  dis- 
tance that  was  between  them  when  the  first  signals  were  given.  The 
steamer's  delay  in  acting  upon  her  own  signal  was  plainly  at  her  own 
risk.  There  is  no  excuse  for  the  steamer's  not  checking  her  stern- way 
at  once.  There  was  no  necessity  for  her  to  continue  to  go  astern 
after  her  signal  was  given  that  she  would  go  to  starboard.  No  ex- 
planation is  offered  for  the  delay.    The  pilot  denies  that  there  was 
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any  delay.  Bat  the  proof  is  to  the  contrary,  and  I  caDDot  imagme 
any  other  cause  of  this  delay  than  misjudgiaent  by  the  pilot  as  to  the 
time  required  to  get  headway  on  the  steamer.  So  far  as  I  can  see;  the 
collision  must  be  ascribed  solely  to  his  want  of  promptness  in  going 
abead^  and  to  his  negligence  in  not  reversing  bis  engines  at  once,  so 
as  to  proceed  ahead  to  starboard  iu  accordance  with  his  own  signal. 
This  was  the  direct  caase  of  the  colliaon.  and  for  this  the  steamer  is 
answerable. 

2.  The  arguments  of  the  able  counsel  for  the  steamer  have  not 
satisfied  me  that  any  fault  can  be  justly  ascribed  to  the  tug  or  to  the 
bark.  The  weight  of  evidence  is  that  their  course,  as  they  came 
down  the  bay,  lay  a  little  to  the  westward  of  the  steamer,  and  that 
they  bad  the  latter  when  a  quarter  or  a  half  a  mile  off  one  or  two  points 
on  their  port  hand.  ^  Tboagb  they  understood  that  the  steamer  had 
been  stopping  at  qnarautine,  and  was  turning  around  to  come  up  the 
bay,  there  was  no  reason  to  suppose  that  the  steamer,  having  the 
whole  easterly  half  of  the  channel  unobstructed,  over  a  half  mile  in 
width,  would  back  so  far  to  the  westward  as  to  cross  the  line  of  the 
tug's  course,  and  thus  interfere  with  them.  The  signal  of  one  whistle 
given  by  the  steamer  was,  under  the  circumstanceB,  a  positive  agree- 
ment that  she  would  not  do  so»  but  would  go  ahead  to  the  eastward. 
The  tug  immediately  replied  with  an  asseuting  signal,  and  ported, 
as  did  the  bark  also;  and  that,  so  far,  was  their  whole  duty.  Had 
the  steamer  gone  ahead  at  once,  as  she  in  effect  promised,  no  collis- 
ion would  have  occurred.  When,  after  this,  the  steamer  was  seen 
to  be  still  going  astern,  several  blasts  by  the  tug  were  given  as  cau- 
tionary signids.  The  reply  of  one  whistle  again  given  by  the  steamer 
was  a  renewed  assurance  that  sUe  would  go  to  the  eastward,  and 
was  equivalent  to  saying  that  she  could  take  care  of  herself. 

Under  the  circumstances  it  is  clear  that  there  was  no  misunder- 
standing by  the  two  pilots  in  regard  to  the  course  or  the  intention 
of  the  other,  so  as  to  make  rule  8  of  the  inspector's  rules  applicable^ 
The  pilot  of  the  tug  could  not  teil,  and  could  not  judge'with  any  cer- 
tainty, how  long  the  steamer  could  safely  back,  or  how  quickly  she 
could,  on  reversal,  stop  her  stem-way  and  get  headway.  He  had  a 
right  to  rely  upon  her  repeated  signals,  and  upon  her  reversing  in 
time  to  stop  before  reaching  the  Une  of  his  course.  He  went  as  far 
to  the  westward  as  the  presence  of  the  Cyclops  and  her  tow  would  per- 
mit.  The  only  remaining  thing  that  he  could  have  done  was  to  slow. 
But  it  is  clear  that  he  had  no  reason  at  first  to  slow,  because  his 
course  at  that  time  lay  astern  of  the  steamer,  and  there  was  no  rea- 
son to  suppose  tbat  the  steamer  would  not  go  ahead  in  accordance  with 
her  own  signal.  When  this  signal  was  given  there  was,  in  my  judg- 
ment, plenty  of  time  and  opportunity  for  the  steamer  to  have  pro- 
ceeded ahead,  entirely  out  of  the  way,  in  accordance  with  her  signal. 
In  that  situation,  with  the  steamer  bearing  to  the  eastward,  and  with 
the  signal  from  her  that  she  would  move  off  to  the  eastvard,  and  the 


DgLd  by  Google 


THE  nAT.iT.«o, 


891 


tng's  oonrm  at  that  time  lying  astern  of  the  steamer,  there  was  not 
at  that  time,  apparently,  any  risk  of  collision,  and  th«  twenty-first 
rale,  requiring  the  tog  to  slow,  was  not  applicable.  The  Free  StatCt 
91  U.  S.  200.  Afterwards,  when  the  tug  gave  several  blasts  of  her 
whistles,  as  a  cautionary  signal  to  the  steamer,  because  she  was  seen 
to  be  still  moving  astern,  when  the  tug  was,  probably,  not  more  than 
500  or  tiOO  feet  distant,  and  the  bark  some  350  feet  farther  off,  there 
must  be  deemed  to  have  arisen  a  case  oontemplated  by  the  twenty- 
first  rule  of  the  statute,  section  4333.  There  was  then  risk  of  collision 
from  the  nearer  approach  of  the  two  steamers,  and  the  fact  that  the 
steamer's  stern-way  was  not  yet  checked.  Bule  21  made  it  the  duty 
of  the  tug  in  this  case  to  slacken  her  speed,  or,  if  necessary,  stop  and 
reverse.  In  not  observing  this  rule,  but  in  keeping  on  at  full  speed 
instead,  the  burden  of  proof  is  upon  the  tug,  in  order  to  clear  herself 
from  fault,  to  satisfy  the  court  beyond  reasonable  doubt  that  at  the 
time  when  this  risk  of  collision  was  first  apparent,  slackening  speed  or 
stopping  would  have  made  no  difference. 

I  think  the  circumstances  afford  a  complete  justification  of  the  tug 
in  this  instance,  and  that  she  has  sustained  the  burden  of  proof  ^hat 
is  upon  her  in  this  respect.  Having  the  bark  upon  a  hawserj^she 
could  not  control  her  movements  as  she  could  have  done  if  the  hark 
had  been  lashed  alongside.  The  bark  had  all  her  lower  sails  set; 
the  breeze  was  fresh  from  the  westward,  and  the  tug's  power  contrib- 
uted probably  less  tlian  the  bark's  sails  to  her  forward  motion.  The 
tug  could  not  safely  back  and  let  her  hawser  drift  loose  in  the  tide; 
she  would  thereby  have  lost  all  control  over  the  bark ;  and  if  backing 
had  been  necessary  she  would  have  been  obliged  to  cast  off  the  haw- 
ser at  once.  The  two  vessels  could  not  properly  proceed  together 
unless  the  hawser  was  kept  taut.  No  slackening  of  speed  or  stopping 
and  backing  by  the  tug.  as  the  result  shows,  would  have  been  suffi- 
cient to  enable  the  bark  to  go  astern  of  the  steamer.  Nothing  that  the 
bark  could  do,  short  of  casting  off  considerably  earlier  than  was  done, 
and  going  to  the  eastward  under  a  starboard  wheel,  and  under  sail 
alone,  would  have  avoided  this  collision.  Could  the  tug  or  the  bark 
have  foreseen  that  the  steamer  would  be  so  tardy  in  checking  her 
stem-way,  this  might  d9ubtie8s  have  been  done.  But  that  course 
^ould  have  been  directly  opposite  to  the  express  indications  of  the 
steamer's  repeated  eignals,  and  obviously  at  the  risk  of  those  who  at- 
tempted it.  Neither  the  hark  nor  the  tug  could  foresee  or  anticipate 
sneh  delay  in  the  steamer's  choking  her  stern-way.  So  long  as  avoid- 
ance of  the  collision  by  any  effort  of  the  tug  or  the  bark  was  possible, 
there  was  not  a  moment  when  they  had  not  a  right  to  expect  that 
the  steamer's  signal  would  be  effectually  observed  on  her  own  part. 
To  hold  the  bark  or  the  tug  responsible  for  not  having  cast  off  the  haw- 
ser, and  for  not  proceeding  to  the  eastward  under  sail  alone,  contrary 
to  the  indications  of  the  steamer's  whistles,  would  be  imposing  upon 
them  a  most  uncommon  and  unreasonable  requirement,  in  the  ancer- 
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iainties  of  the  eituation  as  it  aotuftlly  existed,  and  as  it  appeared  at  the 
time.  Whena  vessel  is  ol«arly  chargeable  with  the  primary  fault  lead- 
ing to  a  colliBion,  she  cannot  make  the  other  vessel  answerable  as  for 
oontribatory  negligence  merely  baoause  the  latter  conld  not  foresee  the 
exieAt  to  whieh  snoh  fault  wonld  be  continued;  or  beeanse  she  did 
not  take  extraordinary  means  to  avoid  its  conseqnences.  The  tog 
was  bound  only  to  the  nse  of  ordinary  nautical  skill;  and  she  had  a 
right  to  rely  upon  the  steamer's  observing  her  own  signals.  The  City 
of  Hartford,  11  Blatchf.  72. 

In  this  case  I  think  the  tag  and  bark  were  not  deficient  in  either 
ordinary  skill  or  jadgmentj  and  that  the  steamer  alone  was  in  fanlL 
In  the  first  case  the  libelant  is  entitled  to  judgment,  with  costs  against 
the  Galileo;  as  against  the  Edgar  Baxter  the  libel  is  dismissed;  And 
in  the  second  the  libel  is  dismissed,  with  costs. 


_^  The  John  W.  Cannon.' 

McGan  and  another  v.  The  John  W.  Gannon,  (D.  C.  MoCah  &  Son, 

Intervenors.)^ 

{Cireuit  Gtmrt,  B.  D.  Louiaiana,   June  13,  1885.) 

1.  PJIOMI680RT  Notes— MOBTGAOB  OF  VEsmh. 

Holders  of  a  promissory  note  taken  by  thein  long  after  maturity,  take  it  sub- 
ject to  all  equities  existing  between  the  original  parties;  and,  when  the  note 
wag  dlslionored  long  prior  to  the  date  of  sale  of  the  vessel  (upon  which  it 
was  secured  by  mortgage)  to  the  claimatits,  so  far  as  the  mortgage  right  is  con- 
cerned no  agreements  or  conduct  betwtren  the  original  parties,  subsequent  to 
the  Bale,  can  bind  the  claimants. 

2.  Fledge — Civn<  Oodb  Lk.  Aut.  3142. 

Hy  article  3142  of  the  Civil  Code  of  Lomsiana,  a  detttor  may  give  m  pledga 
whatever  lielongs  to  him,  but  cannot  pledge  any  further  right  than  he  has  him- 
self ;  but  article  3145  of  thesame  Codei  permits  a  person  to  pledge  the  proper!/ 
of  another  with  the  express  or  tacit  consiiDt  of  the  owner. 

Admiralty  Appeal. 

John  D.  Rouse  and  William  Grant,  for  libelants  and  iniervenors. 

John  H.  Kennard,  W.  W.  Howe,  and  S.  S.  Prentiss,  for  claitnants. 

Pardee,  J.  The  original  libel  in  this  case  is  for  ?1,787.93  for  re- 
pairs and  Btipplies,  and  is  not  contested.  The  intervening  libel  is 
to  recover  the  amount  of  a  certain  promissory  note  made  by  John  W. 
Cannon  on  the  feighteenth  of  November,  1879,  for  the  sum  of  $2,500, 
payable  to  the  order  of  said  John  W.  Cannon,  six  months  after  the 
date  thereof,  with  8  per  cent,  per  annum  interest  from  maturity  until 
paid;  the  same  being  indorsed  and  delivered  in  blank,  and  secured  by 
mortgage  on  the  steam-boat  John  W  Gannon. 

1  Reported  by  Joseph  P.  Uomor,  Esq.,  of  the  New  OrloftDS  bar. 
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Intervenors  allege  thai  said  note  was  daly  transferred  to  them  for 
Talae;  that  they  are  subrogated  in  law  to  the  mortgage  security;  and 
that  the  note  remains  nnpaid  in  principal  and  interest. 

The  answer  to  the  interrention  admits  the  making  rf  the  note  and 
znortgage,  but  denies  the  consideration,  the  recording,  the  transfer- 
ring for  value  to  intervenor,  and  the  subrogation.  The  answer  avers 
the  purchase  by  olaimant  from  the  late  John  W.  Gannon  of  said 
steam-boat  John  W.  Cannon,  on  the  first  day  of  October,  1881,  and 
the  due  enrollment  of  the  bill  of  sale  at  the  home  port  of  the  vessel; 
that  the  note  sued  on  is  one  of  a  series  of  notes  seoared  by  mortgage 
made  by  the  late  John  W.  Gannon  in  November,  1879,  and  delivered 
to  George  Moorman,  an  employee,  for  the  sole  parpose  of  raising 
money  for  the  use  of  the  boats  mortgaged,  and  of  seoaring  the  obli- 
gations of  said  Cannon  in  his  steam-boat  businese;  that  said  Moor- 
man had  the  custody  of  said  notes  as  such  employe  for  nse  as  afore- 
said ;  that  the  recital  of  indebtedness  in  the  mortgage  was  purely  for- 
mic, aocording  to  custom  in  Louisiana;  that  in  fact  said  Cuinon  owed 
said  Moorman  nothing;  that  said  Moorman  gave  to  said  Cannon,  De- 
cember 23, 1879,  a  counter-letter  stating  the  facts,  and  that  be  (Moor- 
man) bad  advanced  nothing  on  said  notes,  but  only  held  them  as 
collateral;  that  after  the  maturity  of  the  note  sued  on,  in  the  year 
1882,  Moorman  had,  without  authority,  given  the  note  to  intervenors 
to  secure  a  personal  debt  of  his  own,  not  inuring  to  the  benefit  of 
Cannon  nor  the  mortgaged  boat ;  that  the  intervenors  had  knowledge 
of  the  facts;  th0  the  note  sued  on  had  been  issued  by  said  Gannon, 
and  afterwards  taken  up  and  extinguished,  and  that  the  claimant  has 
a  right  to  plead  all  equities  against  said  mortgage  claim. 

The  undisputed  facts  in  the  case  are  that  in  the  fall  of  1879  John 
W.  Cannon  was  the  owner  of  the  steam-boat  <Cannon,  and  at  least 
seven-eighths  owner  of  the  steam-boat  Lee,  and  was  engaged  in  run- 
ning them  both  in  the  carrying  trade  on  the  Mississippi;  that  on 
November  1,  1879,  Capt.  Cannon  employed  George  Moorman  for  a 
period  of  two  years  as  general  manager  at  New  Orleans  of  the  said 
steam-boats,  at  a  salary  of  $10,000  per  year, — $6,000  thereof  to  be 
paid  in  cash,  and  $5,000  to  be  paid  in  an  interest  to  the  extent  of 
of  $2,500  in  each  of  said  steam-boats;  that  Moorman  continued  for 
the  two  years  in  the  employ  of  Capt.  Cannon,  under  said  contract, 
and  received  therefor  the  amount  to  be  paid  in  cash,  to-wit,  $5,000 
per  year,  and  subsequently  collected  the  $2,500  per  year  interest  in 
the  Lee  by  transferring  mortgage  ntites  on  the  Lde,  held  under  the 
same  terms  and  contract  as  the  present  note ;  that  on  the  eighteenth 
of  November  1879,  Capt.  Cannon  executed  and  delivered  to  Moorman 
notes  in  various  sums,  due  at  various  dates,  to  the  amount  of  $25,000, 
among  which  was  the  present  one,  and  secured  $10,000  <^  them  by 
mortgage  on  the  Lee,  and  $15,000  of  them,  including  the  present  one, 
by  mortgage  on  the  Cannon,  in  which  Tatter  mortgage  Cannon  de- 
clared that  he  was  justly  and  truly  indebted  to  Moorman  in  the  full 
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sum  of  $15,000,  represented  by  -isoTtain  notes,  describing  them;  thai 
the  mortgage  on  the  Gannon  was  duly  recorded  in  New  Orleans,  No- 
vember 19,  1879,  and  in  LouisTtlle,  Eentaoky,  June  17,  1881;  that 
December  23,  1879,  said  Moorman  delivered  to  Gapt.  Cannon  a  doe< 
nment  or  connter-letter  in  the  terms  following: 

"December  23,  1879. 
"The  within  mortgage  notes  of  S"5,000,  given  by  Capt.  Jno.  W.  Cannon, 
are  simply  held  by  me  as  collateral  for  any  sum  of  mon^  he  may  owe  me, 
and  for  security  for  the  payment  of  the  paper  on  which  my  name  is  put  as 
drawer,  indorser,  or  acceptor  for  Oapt.  Cannon.  I  have  not  advanced  Gannon 
any  money  on  the  notes;  they  ai'e  only  bell  as  stated." 

— That  October  1,  1881,  Oapt.  Cannon  sold  the  steam-boat  Cannon 
to  the  claimant,  giving  deed  daly  recorded,  and  possession ;  that  Jann* 
ary  28,  1882,  George  Moorman,  for  valae,  gave  his  note  at  90  daya 
for  $3,500,  to  interveners,  and  seoured  the  same  by  pledge  of  mortgage 
note  on  steamer  Cannon  for  $2,500,  (the  one  in  present  suit,)  which 
note  of  Moorman  was  afterwards,  with  same  collateral,  extended  to 
October  15,  1882;  and  that  Capt.  John  W.  Cannon  died  April  19, 
1882. 

The  evidence  in  the  case,  consisting  of  letters  of  Gannon  to  Moor- 
man, and  letters  from  Moorman  to  Cannon,  acconnts  from  Capt.  Can- 
non's books  made  up  by  Moorman,  and  Moorman's  testimony,  do  not 
show  any  indebtedness  from  Gannon  to  Moorman,  October  1,  1881,  or 
afterwards,  that  would,  nnder  the  terms  of  the  oonnter-letter,  show 
anyinterest  in  the  said  $2,500  note  on  the  part  of  Moorman,  or  any 
right  of  his  to  pledge  it  or  retain  it,  unless  such  right  and  interest 
existed  on  account  of  the  indebtednes  from  Cannon  to  Moorman  for 
that  part  of  the  salary  of  Moorman  which  was  to  be  paid  by  a  $2,500 
per  year  interest  in  the  Gannon. 

I  take  it  to  be  clear  that  ae  intervenors  took  the  note  in  controversy 
long  after  it  had  matured,  they  took  it  subject  to  all  equities  existing 
between  the  original  parties;  and  further,  as  the  note  was  dishonored 
long  prior  to  the  first  of  October,  1881,  the  date  of  sale  to  claimant, 
so  far  as  the  mortgage  right  is  concerned,  no  agreements  or  condnet 
between  the  original  parties  subsequent  to  the  sale  can  bind  the  claim- 
ant; so  that,  if  intervenors  have  any  rights  on  the  Cannon,  they  only 
have  Moorman's  rights  as  they  existed  on  the  first  day  of  October,  1881. 
Indeed,  the  claimant  denies  that  if  Moorman  held  the  note  as  simple 
security  he  had  a  right  to  repledge  it;  relying  upon  article  3142  of 
Civil  Code  of  Louisiana,  to  the  effect  that  a  debtor  may  give  in  pledge 
whatever  belongs  to  him,  but  cannot  pledge  any  further  right  than  he 
has  himself. 

On  this  point  it  is  unnecessary  to  decide  further  than  to  refer  to 
article  3145  of  the  Civil  Code  of  Louisiana,  which  permits  a  person  to 
pledge  the  property  of  another  with  the  express  or  tacit  consent  oi  the 
owner,  and  to  the  fact  that  in  the  evidence  of  Moorman  it  is  expressly 
stated  that  Capt.  Gannon  consented  to  Moorman's  light  to  repledge; 
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so  that  if  it  is  fdnnd  that  Moorman  had  a  right  to  hold  the  note  as  se- 
curity, he  bad  an  undispnted  right  to  repled^  it,  at  least  to  the  extent 
of  his  interest  The  question  for  decision  in  the  case  is  then  rednoed 
to  this :  Taking  the  parties  as  they  stood  on  October  1,  1881»  had 
Moorman  on  tbat^day,  under  bis  contract  with  Gapt.  Gannon,  a  right 
to  hold,  and  was  he  then  holding,  the  present  note  in  pledge  to  secure 
the  ¥2,500  per  year  interest  Cannon  was  to  pay  him  in  the  steamer 
Cannon  towards  hisyear's  salary  as  manager?  If  he  then  bad  such 
right,  and  was  then  so  holding  it,  he  had  the  right  to  repledge  to  in- 
terveners, wlio  now  have  the  right  to  enforce  payment  in  this  suit, 
and  otherwise  the  intervenors  fail. 

From  the  undisputed  facts  in  the  case  it  would  seem  that  the  con- 
tract of  pledge  of  the  mortgage  notes  between  Gapt.  OMtnon  and  Moor- 
man was  a  verbal  one.  If,  however,  it  is  considered  as  having  been 
reduced  to  writing  in  the  counter-letter  signed  by  Moorman,  and  here- 
tofore given  in  full,  then  the  contract  is  found  to  be  ambiguous,  and 
not  only  sasoeptible  of  bat  requiring  explanation  by  evidence  and  the 
surrounding  oireamstances.  The  expression  therein,  "any  sum  of 
znoney  he  may  owe  me,"  may  relate  to  an  indebtedness  accrued,  or 
to  an  indebtedness  to  accrue.  That  it  should  be  construed  most  fa- 
vorably to  Cannon,  on  the  ground  that  it  was  Moorman's  negligence 
that  caused  the  obscurity,  may  be  taken  for  granted.  See  article 
1968,  Civil  Code  La.  Still  the  ambiguity  may  be  explained  by  the 
surrounding  circumstances  and  parol  evidence  of  the  parties,  so  far 
as  obtainable.  It  does  not  appear  from  the  evidence  that,  at  the  date 
of  the  notes,  there  was  any  indebtedness  from  Cannon  to  Moorman, 
except  the  indebtedness  that  bad,  up  to  that  date,  accrued  on  account 
of  salary  under  the  peculiar  contract  recited  among  the  undisputed 
facts  of  this  case,  while  there  is  evidence  tending  to  show  that  at  that 
time  Moorman  was  indebted  to  Cannon  in  the  sum  of  over  $2,000. 

The  letter  itself  shows  that  it  was  contemplated  that  indebtedness 
to  accrue  on  account  of  Moorman's  becoming  a  drawer,  acceptor,  or 
indorser  of  bills  for  account  of  Cannon,  was  to  be  secured  by  the 
mortgage  notes  held  as  collateral,  all  of  which  is  specifically  provided 
for  in  the  letter ;  but  it  is  nowhere  sn^ested  in  the  evidence  that  any 
other  indebtedness  from  Cannon  to  Moorman  was  contemplated,  ex- 
cept for  moneys  advanced,  and  that  arising  from  unpaid  salary. 
Moorman  (called  in  the  case  as  a  witness  for  claimant)  testifies  posi- 
tively that  it  was  the  nnderatanding  and  agreement  betweou  him  and 
Gapt.  Gannon  that  the  mortgage  notes  were  to  be  held  by  him  to  use 
as  might  be  required  as  collateral  to  raise  funds  for  the  necessities 
of  the  steam-boat  business  of  Gapt.  Cannon,  to  secure  him  in  such 
cases  as  he  might  be  on  the  paper  of  Gapt.  Gannon,  and  to  secure 
him  the  sums  that  Gapt.  Cannon  had  agreed  to  pay  him  in  an  in- 
terest in  the  steam-boats  as  salary.  And  Moormui  is  corroborated 
by  the  fact  that  $5,000  of  the  notes  on  the  Lee  were  used  by  him  in 
paying  his  $5,000  interest  in  the  Lee;  and  that  such  use  was  acqui- 
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esced  in  by  Capt.  Gannon ;  and  by  the  further  fact  that,  except  sach 
provibion  for  paying  and  securing  that  part  of  Moorman's  salary  as 
was  to  be  paid  in  "an  interest  in"  ihe  steam-boats,  no  provision  for 
payment,  nor  payment,  appears  to  have  been  made  or  contemplated. 

On  the  other  band,  it  appears  that  in  a  diary  kept  by  Moorman  of 
Capt.  Cannon's  debts,  running  up  to  March,  1882,  no  mention  is  made 
of  this  claimed  indebtedness  to  Moorman,  nor  of  the  mortgage  notes. 
Moorman  explains  this  by  saying  that,  as  both  he  and  Capt.  Gannon 
understood  the  condition  of  affairs  between  them,  no  such  mention 
was  considered  necessary,  and  it  was  omitted  by  Gannon's  direction. 
In  two  letters  written  by  Moorman  to  Capt.  Cannon  on  January  4  and 
15,  1882,  both  of  about  the  same  purport,  in  relation  to  the  condition 
of  affairs,  and  the  claims  or  demands  of  Moorman,  against  Cannon, 
and  where  it  would  seem  Moorman  was  called  on  to  be  explicit,  he 
again  uses  ambiguous  language  to  describe  in  what  right  he  held  the 
$25,000  mortgage  notes:  "And  to  secure  me  for  any  amount  you 
might  owe  me  for  money  advanced,  or  otherwise."  These  letters  were 
written  after  the  sale  of  the  Gannon,  and  just  before  Moorman  pledged 
the  present  note  to  interveners.  It  is  further  to  be  noticed  that  Moor- 
man's claim  that  the  contract  was  that  he  should  hold  any  of  the 
mortgage  notes  to  secure  him  the  payment  of  the  interest  to  be  paid 
him  in  the  steam-boats,  on  account  of  salary,  is  inconsistent,  not  only 
with  the  fact  that  nowhere  in  the  letters  that  he  gave  Capt.  Gannon — 
which  were  given  to  show  in  what  capacity  and  under  what  circum- 
stances he  held  possessicm  of  the  notes — does  he  state  specifically  any 
such  contract,  but  also  with  the  fact  conceded  by  him — iterated  and 
reiterated  in  the  letters — that  he  was  holding  the  notes  to  pledge  at 
any  time  for  the  purpose  of  raising  such  funds  as  the  necessities  of 
Capt.  Gannon's  steam^boat  business  might  require. 

All  these  matters  bear  strongly  against  the  right  of  Moorman  to 
hold  the  note  as  claimed;  and  yet,  after  considering  all  the  circum- 
stances, inferences,  inconsistencies,  and  evidence  bearing  against  the 
interveners,  with  a  decided  bias  in  that  direction,  from  the  nature  of 
the  case,  I  am  unable  to  make  them  overcome  the  positive  evidence  of 
Moorman,  corroborated  as  be  is  by  oireumstanoes  on  his  side.  Were 
Moorman  impeached  or  flatly  contradicted  by  witnesses,  or  by  any 
fact  in  the  case,  I  could  find  for  the  claimant;  but,  unimpeached  and 
uncontradicted  by  the  testimony,  and  standing  before  the  court  (as 
proctors  nndisputably  declared)  as  a  man  of  character  uid  good  re- 
pute, his  testimony  must  give  the  case  to  the  interveners.  And  it 
is  60  ordered. 
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The  Maet  EuziBBTH.* 
BossELL  V.  The  Mabt  Euzabbth.' 

Jackson  v.  Same.' 
{OireuU  Gmrt,  S.  J>.  AU^tma,  Jnaa.  1685.) 

PlX.OT'8  LnEH  FOB  WaOBB. 

Where  a  steam-boat  is  engaged  In  a  regular  trade,  making  short  and  fre- 
quent trips,  and  a  pilot  is  always  necessary,  in  fact  required  by  the  laws  nf  the 
United  States,  It  is  to  the  interest  of  the  boat  and  the  pilots  that  coDtracta  shall 
be  made  for  stated  terms  of  reasonable  duration,  and  as  such  contracts  are  law< 
ful,  hotb  parties  should  be  tiouad  thereby,  and  if  the  boat  is  bound  a  lien 
necessarily  results.   The  Wanderer,  20  Fed.  Rep.  655,  followed. 

Admiralty  Appeal. 

L.  H.  Faith  and  W.  S.  McKimtr}/,  for  libelants. 
<7.  W.  Dvakiuy  U.  8.  Atty.,  for  claimants. 

Pardee,  J.  These  Baits  are  brought  to  enforce  a  lien  on  contracts 
made  by  the  master  of  said  steam-boat  Mary  Elizabeth  with  the  re- 
spectire  libelants  to  serve  as  pilots  on  the  said  boat  for  fixed  terms 
of  four  and  six  months.  Services  were  rendered  under  the  contracts 
for  over  half  of  the  fixed  periods,  when  the  owner  discharged  the  libel- 
ants, with  full  payment  to  the  time  of  discharge.  The  libelants  de-. 
mand  compensation  for  the  balance  of  tbe  term  for  which  they  were 
respectively  hired. 

A  pilot,  being  a  person  employed  in  the  navigation  of  a  vessel,  is 
deemed  a  seaman,  and  his  claim  for  wages  is  within  the  admiralty 
jurisdiction.  Bee  Cohen,  Adm.  28,  S34;  U,  S.  t.  Thompson,  1  Sumn. 
170. 

Pilots  employed  on  steam-boats  making  regular  trips  on  navigable 
rivers  form  a  part  of  the  crew.  **The  master  being  the  person  to 
whom  the  owners  have  intmsted  the  navigation  of  the  ship,  and  some 
other  powers  in  relation  to  it,  he  has  power  to  make  certain  con- 
tracts, which  it  is  not  material  here  to  enumerate,  but  among  which 
is  included  thai  of  hiring  the  other  mariners.  *  *  *  In  general, 
however,  the  master  is  left  to  hire  the  seamen  at  his  own  discretion, 
both  at  home  and  abroad;  and  unless  the  owner  interferes,  tbe  en- 
gagements entered  into  by  tbe  master,  within  the  scope  of  his  agency, 
bind  the  owner  to  a  performance."    Curt.  Mer.  Seam.  15,  16. 

Tbe  present  oases  show  that  the  owner  of  the  Mary  Elizabeth,  con- 
templating running  bis  boat  for  the  season  in  the  Tom  Bigbee  river, 
employed  T.  J.  Butler  as  master,  and  authorized  and  instructed  him 
to  employ  pilots,  and  that,  in  pursuance  of  such  instructions,  Butler, 
as  master,  contracted  with  the  libelants  for  the  fixed  terms  aforesaid. 

*  Reported  by  Joseph  P.  llomor,  Esq.,  of  the  New  Orleans  bar. 
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The  owner,  though  frequently  present  when  the  Mary  Elizabeth  was 
in  port,  according  to  his  own  evidence,  made  no  inquiry  as  to  the 
length  of  term  for  which  the  pilots  were  engaged,  but  paid  the  wages 
Btipulated  until  he  withdrew  the  boat  from  the  Tom  fiigbee  liver 
trade. 

Under  these  circumstances  I  think  it  is  clear  that  if  there  is  any 
doubt  as  to  whether  the  contracts  made  by  the  master  <frith  the  libel- 
ants were  within  the  scope  of  his  agency  and  authority,  and  binding 
on  the  owners,  there  can  be  no  doubt  that  the  owner  ratified  the  con- 
tract by  silence  and  apparent  acquiescence.  The  agency  to  contract 
with  the  libelants  actually  existed  under  the  law  of  the  case  and  the  di- 
rection of  the  owner.  It  was  therefore  the  owner's  duty,  being  present, 
to  have  informed  himself  of  the  terms  and  conditions  of  the  contract. 
Where  an  agency  actually  exists,  the  mere  acquiescence  of  the  principal 
may  well  give  rise  to  tbe  presumption  of  an  intentional  ratification  of 
the  act.  Story,  Ag.  (4th  Ed.)  256.  It  wonld  not  be  equity  to  allow  the 
principal  to  stand  by  and  make  no  inquiries,  and  then  avail  himself  of 
the  contract  made  in  his  behalf,  and,  after  part  performance,  repudi- 
ate the  contract  as  one  made  without  authority. 

In  the  case  of  Jackson  there  is  evidence  to  show  that  the  owner  and 
present  claimant  was  fully  informed  before  the  rendition  of  any  ser- 
vices of  the  terms  of  the  contract,  and  further  that  ho.  expressly  rati- 
fied it  at  a  later  day;  but  as  the  evidence  on  these  points  is  conflict- 
ing, I  base  my  decision  on  the  ground  that  the  owner  was  silent  when 
he  should  have  spoken.  In  tbe  case  of  The  Wanderer,  20  Fed.  Bbp. 
655,  decided  by  Circuit  Judge  Woods,  (J nstice  Bradlev  concurring,)  it 
was  said : 

"The  case  made  by  the  libel  is  an  action  by  a  seaman  to  recover  bis  wages. 
The  libelant  had  made  a  contract  of  service  for  one  year.  He  performed  part 
of  the  contract,  and  was  ready  and  willing  to  perform  the  residue,  but  vma  pre- 
vented by  the  miister  of  tbe  vessel,  who  dischai^ed  him  without  cause.  He 
sues  to  recover  the  balance  due  on  his  salary  for  the  yeivr.  If  be  performed 
his  duty  while  in  the  service  of  the  vessel,  and  was  ready  and  willing  to  per- 
form it  for  the  residue  of  hla  engagement,  and  was  dischai'gcd  without  due 
cause,  and  was  unjustifiably  prevented  from  completing  his  contract,  his 
fights  are  the  same  as  if  he  had  completed  It.  He  is  entitled  to  his  wi^^  for 
the  whole  year,  and  was  entitled  to  sue  for  them  on  his  dist^arge.  Ue  has 
been  paid  a  part  of  his  wages  and  sues  for  the  balance.  In  the  ease  at  a  con- 
tract for  an  ordinary  seaman's  wages,  the  lien  should  not,  perhaps,  be  ex- 
tended beyond  a  single  voyage,  as  that  is  the  usual  time  for  which  his  engage- 
ment is  made.  But  the  case  of  a  purser  stands  somewhat  on  a  different  foot- 
ing. His  connection  with  the  vessel  is  generally  more  permanent  than  ttiac 
of  a  common  seaman.  He  represents  U>  some  extent  the  owners,  and  his 
qualifications  are  of  such  a  character  that  a  competent  purser  cannot  usually 
be  employed  for  a  single  trip.  We  therefore  do  not  think  an  engagement  of 
a  punier  for  a  year  an  unroiisonable  one.  and  such  an  engagement  we  think 
would  be  binding  on  the  boat." 

The  Wanderer  is  a  case  directly  in  point  with  regard  both  to  the 
contract  and  to  the  lien  claimed  in  the  present  cases.  Where  a 
steam-boat  is  engaged  in  a  regular  trade,  making  short  and  frequent 
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trips,  where  a  pilot  is  always  necessary,  in  fact  required  by  the  lawa 
of  the  United  States,  it  is  to  ^he  interest  of  the  boat  and  the  pilots 
that  contracts  shall  be  made  for  stated  terms  of  reasonable  duration, 
and,  as  such  contracts '  are  lawful,  it  would  seem  that  both  parties 
shoold  be  bound  thereby;  and  if  the  boat  is  bound  a  lien  uecessarily 
reanlts.  To  deny  a  lien  for  the  enforcement  of  a  contract  beyond  the 
-voyi^ee  actually  made,  would  be,  in  moefc  inatanoes,  to  bind  one  party 
to  the  contract,  and  not  the  other. 

Decrees  should  be  entered  in  both  cases  for  the  libelants* 


Ths  G.  Brown. 
Nsw  J^«Y  Dry  Dock  &  Transp.  Oo.  v,  Tsn  G.  F.  Browk. 

LoRB  V.  Sam^ 

l/KovMVDmv  V.  Sam% 

HARTifORD  &  Nbw  York  Transp.  Co.  v.  Samis. 

Palm^  and  another  v.  SamB. 

{Dittriet  Court,  D.  Oownect\<mt.  March  18, 1885.) 

MAArriMK  LiBNB— pRioBm  OF  Liens— Dtstribution  of  Ftnm  is  Coua^^WAasa 
— ^Refaibs  AMD  Matbrials— Tow  AHK- -Salvage. 
*      Th»  J.  W.  Tueker,  20  Fed.  Kbp.  12B,  The  Orape  Shot,  22  Fed.  Rep.  123,  and 
Thg  Arolie,  Id.  126,  foUowtMl  as  to  tbe  priority  ot  the  various  liena  ia  this  case. 

In  iidmiraUy. 

Wilcox,  Adams  <&  Macklin,  for  the  Dry  Dock  Co.  and  the  Hartfonl 
4  N.  Y.  Transp.  Co. 

A'.  R.  Hart,  for  George  Lord,  Jr. 

Charlet  Murray^  for  L'Hommedieu  and  Palmer  &  Duff. 

Shipuan,  J.  The  proctors  in  these  caaes  have  presented  tbe  ques- 
tions in  regard  to  the  apportionmeDt  of  the  fund  in  court  among  tbe 
lienors  upon  the  facts  as  they  are  shown  in  the  libels  and  the  accom- 
panying papers,  without  any  other  proofs. 

Tbe  G.  F.  Brown  appears  to  hare  been  a  small  coasting  schooner, 
owned  in  Connecticut,  and  making  abort  and  frequent  trips  which 
could  hardly  be  called  voyages.  George  Lord,  Jr.,  was  hired  as  mate 
of  said  vessel  for  an  indefinite  time  at  $25  per  month,  and  on  January 
7,  1885,  there  was  due  to  him,  as  such  mate,  for  two  months  and  18 
days'  services  previous  thereto,  the  sum  of  $56.15. 

In  September,  1884,  Palmer  &  Duff,  of  Greenwich,  Connecticut, 
furnished,  at  said  Greenwich,  materials  and  repairs  upon  said  vessel. 
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for  which  $123.91  are  now  due,  but  never,  bo  far  ae  appears  from 
their  libel,  filed  a  certificate  of  Uen  in  any  town  clerk's  office  as  re- 
quired by  the  Oonoeotiont  statute  in  regard  to  liens  npon  vessela. 

Said  statute  provides  as  follows :  "No  such  claim"  (for  materials  fur- 
nished, or  setvices  rendered  in  the  construction  or  repairs  of  a  vessel) 
"shall  remain  a  lien  on  snch  vessel  or  its  appurtenances  more  than 
ten  days  after  the  person  performing  such  services,  or  famishing  snch 
materials,  has  ceased  so  to  do,  unless  be  shall  sign  and  lodge  with  the' 
town  clerb:  of  the  town  where  such  vessel  was  bo  constructed  or  re- 
paired a  certificate  in  writing,"  describing,  among  other  things,  the 
vessel  and  the  amount  claimed  as  a  lien  ^hereon. 

On  December  6,  1884,  while  said  schooner  was  lying  at  Elizabeth- 
port,  New  Jersey,  laden  with  a  cargo  for  Stamford,  Connecticut,  she 
was  damaged,  and  was  repaired  by  the  Dry  Dock  &  Transportation 
Company,  whose  bill  for  said  repairs,  wholly  unpaid,  is  $686.87.  On 
December  27,  1884,  and  as  soon  as  the  repairs  were  finished,  she 
started  for  Stamford,  and,  at  the  request  of  her  captain,  was  towed 
by  the  Bteam>tug  Ceres  from  Elizabethport  to  the  bay  of  New  York, 
for  which  service  $20  is  dne  to  Samuel  L'Hommedieu  and  another, 
owners  of  the  tug.  She  then  proceeded  to  Stamford,  where  she  was 
libeled  on  December  29,  1884,  by  the  Dry  Dock  &  Transportation 
Company.  Subsequently  she  was  libeled  by  the  various  parties  be- 
fore mentioned,  and  by  the  Hartford  &  New  York  Transportation 
Company,  which  claimed  salvage,  but  which  makes  no  claim  to  the 
fund  in  court.  Default  having  been  made  npon  the  return  of  the  first 
process,  the  amount  due  to  the  libelant  was  ascertained,  and  the  ves- 
sel was  sold  for  $775,  a  sum  less  than  the  debt  and  costs  of  the  Diy 
Dock  Company.  An  assigned  claim  for  seaman's  wages  has  also 
been  filed  in  court. 

The  questions  in  the  case  have  been,  in  substance,  the  subject  of 
careful  consideration  by  Judge  Addison  Brown  in  The  J.  W.  Tucker, 
20  Fed.  Rep.  129;  Tkt  Orapeshot,  22  Fed.  Rep.  123,  and  The  Arctic, 
Id.  126,  and  his  conclusions,  so  far  as  they  relate  to  the  facts  in  the 
case,  are  followed. 

Let  the  fund  in  conrt  be  divided  as  follows:  (1)  By  the  payment 
of  the  bill  of  costs,  as  taxed,  of  the  Dry  Dock  &  Transportation  Com- 
pany. (2)  By  the  payment  to  George  Lord,  Jr.,  of  his  wages,  $56.15, 
and  so  much  of  his  costs  as  are  disbursements.  (3)  The  remaining 
part  of  the  fund  should  be  divided  pro  rata  between  the  Dry  Dock  & 
Transportation  Company,  whose  bill  amounts  to  $686.86,  and  Sam- 
uel L'Hommedieu,  to  whose  bill  of  $20  so  mnch  of  the  costs  as  are 
disbursements  should  be  added. 

Palmer  &  Duff  have  neither  a  maritime  nor  a  statutory  lien,  so  far 
as  is  disclosed  by  the  papers  now  in  the  case.  The  Albany,  4  Dill. 
439 ;  The  Arctic,  dted  supra. 
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Mbboabtnkt  v.  Cbitibkbek  and  others. 

(OiTeuU  (hurt,  D.  CaH'^CTma.   July  28, 1885.) 

BiiuiTT  Practice— Docket  Fee— Rev.  St.  (  834— Final  Heasino. 

To  constitute  "a  flnal  bearing  Id  equity  or  admlraltj,'*,withia  the  meaning 
of  section  824,  Uer.  &(.,  there  must  be  a  hoaring  of  the  cauaeon  itsintirits;  that 
is,  a  submlBsioQ  of  it  to  the  court,  in  sucU  shape  as  the  parties  choose  to  give  it, 
with  a  view  to  a  determination  whether  the  plalntiS  or  libelaot  lias  made  out 
the  esse  stated  by  hln  in  his  btU  or  libel,  on  the  ground  for  the  permanent  re- 
lief wliich  his  pleadingseeka,  on  such  proof  as  the  parties  place  before  the  court, 
he  the  case  one  of  jnv  ^afeuo  on  billM>r  libel  and  answer,  or  pleadings  alone, 
or  pleadings  and  prooft.    IKA»ter  t.  JSiindjr,  2S  Fed.  Bbp.  SO,  followed. 

\ 

In  Eqnity.   Appeal  from  clerk's  taxation  of  costs. 

D,  T.  Sullivan,  for  complainant. 
J.  h.  Crittenden,  for  defendantB. 

Bawtsb,  G.  J.  The  bill  vas  filed  September  4»  1884.  Demurrer 
fil^  December  9, 1884.  The  demurrer  baving  been  argued  and  snb- 
mitted,  it  vas  overruled  on  March  3, 1885,  and  leave  given  to  answer 
upon  payment  of  the  usual  ooets.  On  April  4th  the  defendants  an- 
swered fully  to  the  merits.  On  May  1^  1885,  the  court  dismissed  the 
bill  without  prejudice,  without  lookiug  into  it.  on  the  voluntary  ap- 
plication of  the  complainant,  the  defendants  not  appearing,  and  not 
being  present.  The  question  is  whether  defendants  are  entitled  to 
the  docket  fee  taxable  under  section  824,  Rev.  St.  on  a  "final  hear- 
ing" in  equity.  The  clerk  allowed  the  item  in  pursuance  as  he  construed 
the  decision  and  ruling  in  the  circuit  court  for  the  Eastern  district  of 
Tennessee  in  Qoodyeary.  Sawyer,  17  Fed.  Bbp.  3.  But  all  the  cases, 
including  Goodyear  v.  Sawyer,  were  fully  reviewed  by  Mr.  Justice 
Blatchford,  of  the  supreme  court,  on  the  circuit,  in  Wooiter  v.  Handy, 
23  Fed.  Bep.  SO ;  and  the  mling  in  Goodyear  v.  Sawyer,  on  this  point, 
wa3  overruled.  The  rule  deduced  from  the  cases,  and  adopted  by 
Mr.  Justice  Blatchfobd,  "is  that  to  constitute  a  'final  hearing  in  equity 
or  admiralty,'  within  the  meaning  of  section  824,  there  must  be  a 
hearing  of  the  cause  on  its  merits ;  that  is,  a  submission  of  it  to  the 
court  in  such  shape  as  the  parties  choose  to  give  it,  with  a  view  to  a 
determination  whether  the  plaintiff  or  libelant  has  made  out  the  case 
stated  by  him  in  bill  or  libel  as  the  ground  for  the  permanent  re- 
lief which  his  pleading  seeks,  on  such  proofs  as  the  parties  place 
before  the  oonrt,  be  the  case  one  of  pro  confesso  on  bUl,  or  libel  and 
answer,  or  pleadii^s  (done,  or  pleadings  and  proofs.  -Nor  does  it  de- 
tract from  the  force  of  this  conclusion  that  what  is  called  an  inter- 
locutory decree,  as  distinguished  from  a  final  decree^  is  often  entered 
as  the  result  of  a  decision  on  a  final  bearing." 

I  shall  adopt  this  conclusion  as  better  supported  by  authority,  as 
well  as  reason,  as  to  the  proper  construction  of  the  provision  of  sec- 
tion 824  in  question.  There  was  no  replication  in  this  case,  and  it 
was  not  at  issue.  There  was  no  question  of  law  submitted  for  con- 
v.24F,no.8— 26 
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sideratioD  and  determination  by  the  court.  The  complainant  toI- 
untarily,  upon  ex  parte  application,  asked  the  court  for  leave  to  dis- 
miBB  the  bill,  and  the  court  granted  the  order  without  looking  into 
the  pleadings,  or  deciding  any  point  of  law  or  fact.  Had  there  been 
a  final  decree  entered  upon  the  ruling  on  the  demorrer,  without  fur- 
ther pleadings,  t^e  hearing  on  the  demurrer  might  well  have  been  re- 
garded as  a  **final  hearing,"  contemplated  by  the  act.  See  McLean  v. 
Clarke,  20  Reporter,  36 ;  S.  C.  23  Fed.  Rep.  861 .  But  the  decree  dis- 
missing the  bill  was  not  a  consequence  of  the  decision  on  the  demur- 
rer. The  item  of  $30  solicitor's  fee,  charged  on  the  bill  of  costs  filed 
by  defendants,  most  therefore  be  rejected ;  and  it  is  so  ordered. 


BOBTWIOE  V,  COVRLL. 

{OirmU  Omrt,  S.  D.  HTm  York.  July  17. 188S.) 

EQomr  Jdkibdictioh— Adequatb  Rbmbdt  at  Law— Injunotion— Ret.  St.  f  72S. 
Injunction  to  restrain  defendant's  action  at  law  denied,  complainaQt 
a  full  and  adequate  defense  in  lhataction,  within  the  meanlDgoiE  Bev,  St,  {  72£ 

In  Equity. 

Chat.  C.  Beaman,  tor  orator. 

Wm.  H.  Amoux,  for  defendant. 
.  Wheblbb,  3.  The  defendant's  action  at  law  against  the  orator, 
the  further  prosecution  of  which  is  sought  by  this  suit  in  equity  to  be 
restrained,  is  for  the  recovery  of  money- alleged  to  be  due  upon  a 
written  contract  entered  into  by  these  parties.  The  orator's  counter- 
claim is  for  money  alleged  to  have  been  overpaid  upon  the  contract, 
and  for  money  paid  on  account  of  the  failure.of  the  defendant  to  vin- 
dicate the  patents  which  were  the  subject  of  the  contract.  Whether 
the  orator  has  fully  paid  what  is  due  upon  the  contract  depends  upon 
its  legal  construction  and  effect.  If  he  has  fully  paid,  it  is  inequi- 
table for  the  defendant  to  demand  more;  but  that  oouBideration  does 
not  make  the  defense  an  equitable  instead  of  a  legal  one.  There  is 
no  ground  of  defense  which,  apparently,  a  court  of  law  would  be  pre- 
vented by  any  limitation  upon  its  powers  or  processes  from  giving 
fiUI  effect  to.  The  orator  appears  to  have  as  clear  a  field  to  defend 
himself  in  on -the  law  side  as  on  the  equity  side  of  this  court.  So  of 
the  orator's  claims  against  the  defendant.  He  might,  perhaps,  main- 
tain this  suit  ^^nst  the  defendant  if  necessary  to  the  defense  of  the 
suit  which  the  defendant  has  brought  in  this  oodrt  against  him  in 
this  district,  although  the  defendant  is  not  an  inhabitant  of,  nor  found 
within,  this  district,  otherwise  than  as  he  is  found  bringing  his  suit 
within  this  district.  Rev.  St.  §  738.  But  his  claims  arise  out  of  the 
leg%l  eonatruotion  and  effect  of  the  written  oontraet,  whioh  th«  court 
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of  law,  aiier  having  eonstraed,  oan  enforce  by  a  judgment  in  faror  of 
ihe  party  to  whom  anything  may  be  dne,  in  as  nntrammeled  a  man- 
ner as  a  eonrt  of  eqoity  c6hid  decree  its  payment  to  him.  The  pro- 
vision that  if  the  patents  are  in  part  valid  and  in  part  invalid,  "an 
equitable  proportion"  of  the  royalty,  to  be  determined  by  arbitration 
in  a  prescribed  mode,  is  to  be  paid,  does  not  appear,  on  account  of 
that  form  ot  expreenon,  to  involve  relief  in  a  court  of  equity,  as  dis- 
txngnished  from  retief  in  a  court  of  law,  for  either  party.  It  seems 
to  mean  that  a  reasonable,  just,  and  fair  share  of  the  royalty  shall 
be  apportioned  to  the  valid  part  of  the  patents  in  that  manner.  This 
provision  appears  to  be  as  fully  within  the  scope  of  the  povers  of  a 
court  of  law  to  be  dealt  with,  as  that  of  the  powers  of  a  court  of  equity. 
The  remedy  of  the  orator  for  the  defendant's  suit  at  law  appears  to 
be  plain,  adequate,  and  complete  at  law,  within  the  meaning  of  seo- 
Uoa  733,  Bev.  St.  ^ 
Motion  for  a  preliminary  injunction  denied. 


1,  StovTOAOK—UBURT— Enjoining  Fobbci<08Urb. 

When  a  mortgiige  given  to  secure  a  UHurious  contract  contains  a  power  of 
sale,  s  court  of  equily  will  not,  at  the  suit  of  the  maker  of  the  usurious  coo- 
tract,  tinjolo  the  foreclosure  of  the  mortage,  by  notice  and  sale,  for  the  amount 
of  the  debt  and  legal  interest. 

2.  Bahe— &r[FOUTioH  TO  Ship  Cotton  to  Faotob  to  be  Bold  oh  Commission. 

A  Btipalaticm,  in  a  mortgage  given  to  secure  a  pre-existing  debt,  drawing  the 
higbest  conventional  rate  of  interest,  and  containing  no  covenant  for  advances, 
that  the  mortgagor  would  ship  tite  mortgagee,  who  waa  a  cotton  factor,  70U 
bales  of  cotton  for  sale  on  commission,  and  that  tho  mortgagor  would  pay  tha 
mortgagee  commissions  at  the  rale  of  91.25  per  bale  on  the  700  bates,  whether 
shipped  or  not,  is  without  consideration  and  void;  and  if  the  cotton  la  not 
shipped  the  factor  cannot  charge  commissions  for  soiling  it. 
8.  Bamk— Qdestion  of  Usuky  not  Dkctded. 

The  question  whether  tfaia  stipulation  did  not  render  the  mortgage  usurious 
la  not  decided,  because  Its  decision  one  way  or  the  other  would  not  affect  the 
tesalt  la  this  case.   The  case  distingnlshed  from  Caekls  v.  Flacky  93  U.  &  348. 
4,  Factor— FiiAm>-—FoitFKiTiNO  Oouhissions. 

A  factor  who  is  guilty  (<f  fraud  in  the  conduct  of  his  principal's  business  for- 
fdts  all  claims  to  commissions. 

In  £quity. 

Smoote  d  McRae  and  E.  C.  Mitchell,  for  plaintiffs. 

Montgomery  dt  Hamhy  and  B.  B.  Battle,  for  defendant. 

CaiAwsUi,  J.  This  is  a  bill  to  enjoin  the  defendant  from  foreclos- 
10%  a  mortgage,  under  a  power  of  sale  contained  therein,  executed  by 
the  plaintiffs  to  secure  an  indebtedness  from  them  to  the  defendant, 
amounting,  as  the  defendant  alleges,  on  the  tenth  of  March,  1883,  to 
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the  sum  of  $9,973.88.  The  grounds  upon  which  the  injunction  ia 
sought  are  (1)  that  tbe  notes  secured  by  the  mortgage  and  the  mort- 
gage itself  are  usarioas  and  toid;  (3)  that,  as  cotton  factor  for  the 
plaintiffs,  the  defendant  rendered  them  aoooants  of  sales  which  were 
false  and  fraudulent  in  respect  to  the  weight,  grade,  and  price  of  the 
plaintiffs'  cotton,  whereby  they  were  defrauded  out  of  large  sums  of 
money;  (3)  that  the  defendant  failed  to  account  for  cotton  consigned 
to  him  for  sale ;  (4)  that  the  defendant  sold  plaintiffs  damaged,  spoiled, 
and  inferior  goods,  whereby  their  business  wab  greatly  damaged,  and 
that  he  charged  them  for  such  goods  the  full  price  for  aonnd  goods  of 
like  character;  (5)  that  the  defendant  charged  tbe  plaintiff  with  ex- 
cessive and  illegal  commissions  and  interest. 

The  bill  chaises  various  other  frauds  orf  the  defendant,  which  need 
not  be  particularly  mentioned.  Assuming,  bat  not  deciding,  that  the 
notes  and  mortgage  are  nsurions,  the  plaintiffs  cannot  have  the  rfr< 
lief  they  seek,  viz.,  a  perpetual  injunction  against  its  foreclosure  by 
notice  and  sale,  without  first  paying  or  tendering  the  amount  of  the 
debt  and  legal  interest.  Pickett  v.  Merchants*  Nat.  Bank,  33  Ark. 
346;  Spain Hamilton's  Adrn'r,  1  Wall.  604;  Antltonyv.  Lawson,  34 
Ark.  628.  But  they  are  entitled  to  have  the  accounts  purged  of  all 
illegal  interest,  commissions,  and  charges.  On  the  twentieth  of  April, 
1882,  the  plaintiff  executed  the  mortgage  in  question  to  secure  an  ex- 
isting indebtedness  of  $9,581.40,  evidenced  three  promissory  notes ; 
and  the  mortgim;e  contains  this  provision : 

"And  whereas,  said  Korman,  Burns  &  Co.  Lave  also  covenanted  and  agreed 
with  said  Charles  Q.  Feper  to  consign  to  taim  during  the  coming  cotton  sea- 
son— that  ia  to  say,  between  the  date  of  this  conveyance  and  the  same  date  of 
the  year  1883— at  least  seven  hundred  bales  of  cotton,  to  be  sold  by  him,  said 
Feper,  for  account  of  the  said  Korman,  Burns  &  Co.,  from  time  to  time,  at  the 
discretion  of  said  Feper,  and  as  he  may  deem  it  prudent  and  proper  to  make 
such  sales ;  and  whereas,  the  said  Xorman,  Burns  &  Co.  have  aiiso  agreed  with 
said  Feper,  for  value  received  by  them,  that  should  they  fall  to  ship  and  con- 
sign to  him,  during  said  season,  the  number  of  bales  of  cotton  aforesaid,  th^ 
will  pay  to  him,  said  Feper,  the  sum  of  one  dollar  and  twenty-five  cents  for 
every  bale  of  cotton  within  said  number  of  seven  hundred  bales  which  tli^ 
may  fall  to  ship  and  consign  to  him  as  aforesaid,  and  which  sum  of  one  dollar 
and  twenty-five  cents,  it  is  agreed,  shall  be  compensation  to  him,  said  Feper, 
for  the  commissions  which  will  be  lost  to  him  by  his  not  reoelvlng  soch  taHtos 
as  may  be  then  deficient  in  the  consignment  so  tu  be  made  by  said  Korman, 
Burns  &  Co." 

The  plaintiffs  did  not  ship  the  700  bales  of  cotton,  and  the  defend- 
ant charged  them  up  with  commissions  at  the  rate  of  $1.25  per  bale, 
amounting  to  $875,  and  now  claims  the  same  as  a  part  of  Uie  mort- 
gage indebtedness  due  him.  About  a  year  previous  to  the  execation 
of  the  mortgage  of  twentieth  of  April,  1882,  the  plaintiffs  made  an 
i^eement  like  that  contained  in  the  mortgage  of  1882,  agreeing  to 
ship  a  given  number  of  bales  of  cotton  to  the  defendant,  and  agreeing 
to  pay  $1.25  eommissions  per  bale  on  the  difference  between  the  num- 
ber of  bales  they  should  aotaally  ship  and  the  namber  tiiey  had  agreed 
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to  ship.  The  commisstons.oharged  up  ntider  the  last-named  agree- 
ment on  cotton  not  shipped  or  sold,  and  carried  into  the  mortgage 
debt,  amounted  to  $533.75.  These  charges  for  commissions  for  sell- 
ing cotton  which  was  not  sold  are  clearly  illegal.  The  rale  estab- 
lished by  the  case  of  Cockle  v.  Flacky  93  U.  S.  346^  does  not  apply. 
In  the  case  ht  bar  there  was  no  agreement  for  a  joint  use  of  capital 
and  personal  Berviee  of  the  defendant  based  on  a  loan  made  at  the 
time.  The  mortgages  .were  given  to  secure  debts  previously  con- 
tracted. There  was  no  agreement  for  future  advances.  This  exist- 
ing indebtedness  the  plaintiffs  were  to  pay,  with  interest  at  the  rate 
of  10  per  oent.  per  annum,  the  maximum  conventional  rate. 

The  additional  agreement  of  the  plaintiffs,  contained  in  the  mort- 
gage and  quoted  above,  to  ship  the  defendant  700  bales  of  cotton,  and 
to  pay  commissions  at  the  rate  of  $1.25  per  bale  on  every  bale  of  that 
number  not  shipped,  was  without  consideration  and  void.  Whether 
it  renders  the  mortgage  usurious  is  not  decided,  inasmuch  as  the  de- 
cision of  that  question  could  not  affect  the  decree  to  be  rendered. 
Whether  the  agreement  to  pay  these  commisBions  is  void  for  want  of 
consideration  or  for  usury,  the  result  is  the  same  in  this  case. 

It  is  proved  by  two  expert  accountants,  who  examined  the  defend- 
ant's books  as  they  stood  at^  the  date  of  the  examination,  that  he  re- 
ceived for  a  portion  of  the  plaintiffs'  cotton  $609.60  more  than  the  ac- 
count of  sales  rendered  by  the  plaintiff  show  that  he  received  for  the 
same.  In  other  words,  he  rendered  accounts  of  sales  of  a  portion  of 
the  plaintiffs'  ootton  showing  he  bad  sold  it  for  $609.60  less  than  he 
in  fact  received  for  it.  The  defendant's  books,  so  far  as  they  relate  to 
the  plaintiffs'  accounts,  are  not  complete.  The  witness  says:  "The 
journal  refers  specifically  to  pages  85,  86,  and  87,  oopy-book  of  ac- 
counts of  sales  for  the  calculations  of  the  interest  and  amounts.  I  find 
that  pages  84  to  92,  inclusive,  of  this  copy-book  are  cleanlycut  out,  and 
no  examination  can  be  made  of  them."  The  information  contained 
in  the  missing  leaves  was  not  contained  in  any  of  the  other  books  or 
papers  of  the  defendant.  The  experts  were  unable,  therefore,  to  deter- 
mine the  difference,  if  any,  in  the  prices  for  which  the  remainder  of 
the  cotton  was  sold  and  the  prices  at  which  it  was  accounted  for.  The 
method  by  which  the  defendant  realized  and  retained  more  for  the 
plaintiffs'  cotton  than  he  accounted  for  seems  to  have  been  quite  sys- 
tematic and  uniform,  and  to  have  entered  into  all  the  sales  of  the 
plaintiffs'  cotton,  the  history  of  which  can  be  traced  on  the  plaintiffs* 
books.  It  is  but  fair  to  assume  that  this  uniform  method  obtained 
as  to  the  cotton  the  sales  of  which  cannot  be  fully  traced  on  account 
of  the  mutilation  of  the  defendant's  books.  On  this  assumption  the 
plaintiffs  are  entitled  to  a  credit  for  $217.86  for  the  difference  be- 
tween the  price  received  and  the  account  of  sales  rendered  on  the 
cotton  the  faots  relating  to  the  sales  of  which  were  contained  in  the 
missing  leaves.  "Everything  is  presumed  against  the  despoiler." 
The  depositions  of  the  experts  were  in  the  possession  or  subject  to  the 
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inspection  of  the  defendant  and  his  cledt  for  two  Ti^eks  before  the 
taking  of  depositions  in  St.  Louis,  the  place  of  their  residence,  was 
closed,  and  one  of  them  was  examined,  and  both  might  hare  been, 
after  said  depoaitions  were  taken,  but  no  attempt  was  made  to  ex- 
plain or  contradict  the  testimony  of  the  experts  on  the  points  men- 
tioned. 

By  his  fraud  and  misconduct  as  factor  for  the  plaintiffs  the  defend- 
ant has  forfeited  all  claims  to  any  commissions  for  conducting  the 
business.  Fordyce  v.  Peper,  16  Fed.  Rep.  516.  The  commissions 
charged  over  and  above  those  charges  for  cotton  not  sold  are  $891 
for  cotton  sold,  and  $530.59  on  purchases.  The  experts  testify  that 
the  interest  account  is  excessive  in  the  sum  of  $382.13. 

Much  proof  was  taken  as  to  the  character  and  quality  of  goods 
purchased  by  the  defendant  and  shipped  to  plaintiffs.  It  is  undoubt- 
edly true  that  some  of  tbese  goods  were  not  merchantable,  and  that 
the  defendant  knew  it,  and  that  the  plaintiffs  snflfered  some  loss  by 
them.  But  their  character  and  quality  were  known  to  the  plaintiffs 
and  made  a  matter  of  complaint  before  they  gave  their  notes,  and  I 
am  not  inclined  to  open  up  a  question  of  that  kind  after  it  has  been 
deliberately  settled  by  the  parties  with  a  full  knowledge  of  all  the  facts. 
The  defendant's  claim  must  be  reduced  by  the  following  amonnts : 


Commissions  charged  for  selltnfi*  cotton  not  sold,           -         -  S875  00 

M            "            "■         H         «                      -  623  75 

OommlBSions  for  selling  cotton,      .....  891  00 

Commissions  on  purchases.  -  -  -  530  59 
Amounts  received  for  cotton  sold  and  uot  accounted  for,  $609.60 

and  6217.88,   827  48 

Excess  of  interest  charged  in  account*           ...  282  13 


$3,929  95 

Tbese  sums,  amounting  in  the  aggregate  to  $3,039.95,  will  be  cred- 
ited on  the  mortgage  debt;  the  $875  as  of  the  date  it  is  chained, 
and  the  balance  as  of  the  fifth  of  April,  1882.  and  as  to  these  amounts 
the  injunction  will  be  made  perpetual.  As  to  the  balance  of  the 
mortgage  debt  the  injunction  is  dissolved.  As  the  defendant's  mis- 
conduct and  fraud  compelled  the  plaintiffs  to  bring  this  suit,  and 
they  have  maintained  their  bill  as  to  a  material  part  of  the  relief 
sought,  the  defoidant  will  be  required  to  pay  all  eosts. 


Dgi  ized  by  Google 


TABUEBS'  LOAN  *  TRUST  CO.  V.  OREGON  ft  G.  RY.  00. 


407 


Fabhbbs*  Loan  &  Trust  Go.  v.  Oregon  &  C.  Rt.  Go.  (No. 


1.  **  SDBJSOT  "  OP  AN  ACI  AND  "  HaTTER  PbONIBLT  COHNECTKD  TflBBRWITn  "— 

Two-CoDHTr  MoRTeAox  Tax  Law  Void. 

The  clause  In  section  3  of  the  act  of  October  26, 1882,  (Sess.  Laws,  65,}  com- 
monl;  ealted  "  The  Mortgage  Tax  Law,"  which  doclarua  that  all  mortgagea  or 
other  obligations  whereby  land  to  more  than  one  county  '*ia  made  security 
fur  the  psyment  of  adebt  shall  be  void,"  is  a  "matter  properly  connected" 
with  the  "subject"  of  the  act,  and  therefore  not  incontraveniion  of  section  20 
of  article  4  of  the  constitution  of  the  stai«;  and  a  mortgage  executed  by  the 
defendant  to  plaintUI,  as  trustee  of  its  road  and  property  in  sereral  connties  in 
Oregon,  to  secure  the  payment  of  certain  bonds  of  the  same  date,  in  violation 
thereof,  fa  void  and  of  no  effect. 

2.  CoNSTsncnoH  or  Btatutb. 

A  plain  provision  of  a  statute  cannot  he  construed  so  as  to  exclude  n  par- 
ticular case  from  its  operation  upon  a  surmise  or  conjecture,  however  probable, 
that  the  legislature  did  not  actually  contemplate,  or  consciously  intend,  Its  ap- 
plioation  thureto. 

S.  IbSTALUCBNT  of  iNTBBBaT,  LTBN  of  MOBTOAaB  HAT  BB  EnTOROBD  FOB. 

When  a  debt,  payable  at  a  future  day,  with  interest  payable  in  the  mean 
time  at  stated  intervals,  is  secured  by  mortfcage,  and  default  Is  made  In  the  pay- 
ment of  an  installment  of  such  interest,  a  suit  in  equity  may  be  maintained  to 
enforce  the  lien  of  such  mortgage,  so  far  as  such  instaiunent  In  oonoemed,  by  a 
sale  of  80  much  of  the  mortgaged  property  as  may  be  necessary  to  pay  the  same ; 
but  if  such  property  cannot  be  sold  in  parcels  without  Injury  to  the  parties,  or 
one  of  them,  then  the  court  may  order  the  whole  of  it  sold,  free  from  Uie  Tien  of 
the  mortgage,  and  apply  the  proceeds  on  the  whole  debt  according  to  Its  then 
value. 

Buit  to  Enforce  Mortgage  Liens. 

WUliam  B.  Gilbert,  for  plaintiff. 

Richard  WiUiamB  and  James  K.  K«Up,  for  defendant. 

Deadt,  J.  This  suit  is  brought  by  the  Farmers'  Loan  ft  Trust 
Company,  a  corporation  formed  under  the  laws  of  New  York,  against 
the  defendant,  a  corporation  formed  under  the  laws  of  Oregon,  ta  en- 
force the  lien  of  two  certain  mortgages  on  the  property  of  the  defend- 
ant, by  a  sale  of  the  same,  and  to  have  the  proceeds  thereof  applied 
on  the  several  bonds  secured  thereby,  accordii^  to  their  priority. 
The  bill  was  £led  on  January  29, 1885,  and  states.  Rmong  other  things, 
that  on  June  1, 1881,  the  defendant  executed  and  delivered  to  Henry 
Yillard,  Horace  'White,  and  Gbarles  Edward  Betherton,  as  trustees,  a 
first  mortgage  on  its  property,  consisting  of  about  806  miles  of  road, 
running  throughvafious  counties  in  the  Wallamet  and  Umpqua  valleys, 
together  with  the  rolling  stock,  land  grants;  telegraph  lines,  and  every- 
thing pertaining  thereto,  with  the  franchise  to  operate  the  same,  and 
the  income  and  profits  thereof,  to  secure  the  payment  of  certain  bonds. 

Ai  the  interest  thereon,  about  to  be  issued  by  the  defendant,  at  the 
rate  of  not  more  than  $20,000  per  mile  of  its  road,  then  and  to  be 
constnioted,  for  the  purpose  of  completing  the  same  to  the  California 
line ;  that  said  trustees  accepted  said  trust,  but  thereafter,  and  horn 
time  to  time,  changes  were  duly  made  in  said  trustees,  so  that  on 
July  7, 1883,  the  plaintiff  beoame  and  now  is  the  sole  trustee  thereof; 
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that  the  defendant  isstted  and  disposed  of,  tinder  i^atd  mortgage,  and 
of  even  date  therewith,  9,020  bonds  for  the  sum  of  $1,000  each, 
amounting  in  all  to  $9,020,000,  payable  on  July  1, 1921,  with  inter- 
est at  the  rate  of  6  per  centum  per  annum,  payable  half  yearly,  on  Jan* 
aary  and  July  let  of  each  year, — all  of  which  bonds  are  still  oatstand- 
ing  and  unpaid;  that  in  and  by  said  mortgage  it  was,  among  other 
things,  stipulated  and  provided  as  follows :  (1)  That  the.defendant 
will  keep  its  road  in  good  order  and  repair ;  (2)  that  if  any  interest 
coupon  on  any  of  said  bonds  shall  remain  unpaid,  after  due  presenta- 
tion, for  six  months,  and  such  default  shall  not  be  waived,  then  the 
defendant  wilt  pay  the  principal  of  said  bonds;  (3)  that  in  case  the 
defendant  does  not  keep  its  road  in  good  order  and  repair,  or  makes 
default  in  the  payment  of  any  interest  coupon  for  six  months,  said 
trustees  may  take  possession  of  said  road  and  operate  the  same;  and 
if  it  is  considered  necessary  to  take  legal  proceedings  to  "foreclose" 
said  mortgage,  or  to  obtain  possession  of  said  "premises,"  they  shall 
be  entitled  to  a  receiver,  to  be  nominated  by  themselves. 

The  bill  also  states  that  on  May  28,  1883,  the  defendant,  having 
ascertained  that  the  sum  of  $20,000  per  mile  would  not  be  sufficient 
to  complete  its  road,  executed  and  delivered  to  the  plaintiff,  as  trus- 
tee, a  second  mortgage  upon  all  its  property  aforesaid,  except  so 
much  of  the  land  grant  as  pertained  to  the  completed  portions  of  the 
road,  and  subject  oidy  to  the  lien  of  the  first  mortgage  aforesaid,  to 
secure  the  payment  of  additional  bonds,  with  the  interest  thereon, 
about  to  be  issued  by  the  defendant,  at  the  rate  of  not  more  than 
$10,000  per  mile  of  its  rood  then  and  to  be  constructed,  for  the  pur- 
pose of  completing  the  same  as  aforesaid;  that  the  plaintiff  accepted 
said  trust,  and  thereafter,  on  November  5,  1883,  said  second  mort- 
gage was  duly  recorded  in  the  office  of  the  county  clerk  of  Multnomah 
county,  and  also  in  the  several  offices  of  the  county  clerks  of  the  other 
counties  in  which  said  property  is  situate;  that  the  defendant  issued 
and  disposed  of,  under  said  mortgage,  3,610  of  said  bonds,  dated  April 
1,  1883,  for  the  sum  of  $1,000  each,  amounting  in  all  to  $2,610,000, 
payable  on  April  1,  1933,  with  interest  at  7  per  centum  per  annum, 
payable  half  yearly,  on  April  and  October  1  of  each  year, — all  of 
which  bonds  are  still  outstanding  and  unpaid ;  that  in  and  by  said 
second  mortgage  it  was  stipulated  and  provided  as  in  said  first  mort- 
gage, as  above  stated. 

The  bill  then  alleged  that  the  defendant  "has  failed  to  keep  said 
road,  rolling  stock,  equipment,  and  premises  in  good  order  and  re- 
pair, as  required  by  said  mortgage, "  and  has  failed  to  pay  the  inter- 
est falling  due  on  the  bonds  secured  by  the  first  mortgage  on  January 
1,  1SS5,  amounting  to  $275,000,  and  on  the  bonds  secured  by  the 
second  mortgage,  on  April  1,  1884,  and  all  the  interest  accruing  on 
either  of  said  bonds  since  said  respective  dates;  that  the  defendant 
is  insolvent  and  wholly  unable  to  pay  its  debts,  and  its  property  is 
"a  very  inadequate  security"  for  the  payment  of  the  first  mortgage 
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bonds;  and  that  the  premises  cannot  be  sold  in  parcels  without  great 
injury  to  the  interests  of  the  beneficiaries  in  said  trusts. 

The  defendant^  demurs  to  the  bill,  and  for  cause  of  demurrer  shows : 
(1)  That  this  sait  is  prematurely  brought,  because  default  in  the 
payment  of  the  coupons  on  the  first  mortgage  bonds  had  not  been 
made  for  six  months  prior  to  the  filing  of  the  bill  herein.  (3)  The 
second  mortgage  is  void,  because  made  in  violation  of  the  provisions 
of  section  3  of  the  act  of  October  30,  1882,  commonly  called  the 
"Mortgage  Tax  Law,"  which  provides :  "All  mortgages,  deeds  of  trust, 
contracts,  or  other  obligations  hereafter  executed,  whereby  land  sit- 
uated in  more  than  one  county  in  this  state  is  made  security  for  the 
payment  of  a  debt,  shall  be  void." 

In  answer  to  the  demurrer  to  the  second  cause  of  suit  counsel  for 
the  plutttiff  maintains  that  the  act  of  1882,  or  this  provision  of  it,  is 
void,  because  in  conflict  with  section  30  of  article  4  of  the  constitu- 
tion of  the  state,  which  declares:  "Every  act  shall  embrace  but  one 
subject,  and  matters  properly  connected  therewith,  which  subject 
shall  be  expressed  in  the  title."  The  act  in  question  is  found  at  page 
64  of  the  Session  Laws  for  1882.  The  subject  of  the  act  is  the  taxa- 
tion of  money  loaned  on  real  property,  and,  as  a  means  to  this  end,  it 
provides  that  it  shall  be  assessed  as  land  in  the  county  where  the  land 
is  situate ;  and  because  it  would  be,  or  was  deemed  to  be,  inconvenient 
to  administer  the  act  in  oases  where  money  is  loaned  on  land  in  two 
or  more  countiee,  it  provides  that  thereafter  a  mortgage  on  land  in 
more  than  one  county  shall  be  void;  and  this  purpose  is  expressly 
mentioned  in  the  title. 

This  act  has  been  before  the  supreme  court  of  this  state  on  two  oc- 
casions, (Mumford  v.  Sctvall,  11  Or,  67,  S.  C.  4  Pac.  Eep.  5S5,  and 
Crawford  v.  Linn  Co.  Id.  482,  8.  C.  5  Pac.  Eep.  738,)  and  in  its 
principal  purpose  and  feature  held  valid.  True,  this  particular  clause 
has  not  been  considered  by  the  court,  but  if  the  legislature  &as  the 
power  to  tax  money  loaned  on  land  in  the  county  where  the  land  li^s, 
and  as  land,  about  which  there  is  neither  doubt  nor  question,  it  cer- 
tainly has  the  power  to  provide,  as  a  means  to  that  end,  that  a  mort- 
gage shall  not  include  land  in  more  than  one  county,  and  if  it  does, 
it  shall  be  void.  Abstractly  considered,  the  legislature  has  plenary 
power  over  the  subject,  and  may  prohibit  mortgages  on  land  altogether, 
and  even  prohibit  and  make  void  all  contracts  for  the  payment  of 
money  at  a  future  day.  But  an  act  for  such  or  any  other  purpose 
must  not  embrace  more  than  one  subject,  nor  include  matters  having 
,  no  necessary  connection  therewith.    Gooley,  Const.  Lim.  142. 

What  are  "matters  properly  connected"  with  the  "subject"  of  an 
act  is  a  question  sometimes  difficult  to  determine.  But  certainly  a 
provision  declaring  two-county  mortgages  void  is  sufficiently  relevant 
and  germane  to  an  act  providing  for  the  taxation  of  money  secured 
by  a  mortgage  on  land,  particularly  when,  as  a  means  to  that  end, 
jsuch  act  limits  all  mortgages  on  real  property  to  land  in  one  county. 
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This  sanction  is  a  neoessary  or,  at  least,  a  convenient  meana  of  seoa]> 
ing  obedience  to  the  declaration  that  mortgages  shall  only  inclade 
land  in  one  county.  And  the  former  is  as  much  a  proper  matter  to 
be  connected  with  the  latter  as  the  proTision  common  in  registry  acts, 
that  an  elder  deed,  not,recorded  vitiiin  the  time  thereby  limitecQ  shall 
be  postponed  to  a  junior  one  so  recorded.  The  piOTision  is  valid; 
and,  tried  by  it,  this  mortgage  is  surely  Toid. 

On  the  argument  it  was  suggested  that  this  class  of  mortgages  is 
not  within  the  mischief  which  the  law  was  intended  to  remedy,  and 
that  the  legislature  could  not  have  consciously  intended  and  actually 
contemplated  including  them  in  its  enactment.  As  a  matter  of  fact 
this  may  be  so,  for  it  is  not  likely  that  the  members  of  the  legislature 
in  the  passage  of  this  act  were  moved  by  any  desire  to  shift  the  bur- 
den of  taxation,  in  the  case  of  a  railway  mortgage,  from  the  shoulders 
of  the  debtor  to  those  of  the  creditor,  as  they  certainly  were  in  the  case 
of  mortgages  generally.  But  I  know  of  no  principle  of  law  or  rule  of 
construction  that  authorizes  a  court  to  limit  or  set  aside  the  plfun  lan- 
guage of  an  act  upon  any  such  surmise  or  conjecture,  however  prob- 
able. The  act  declares  that  "all  mortgages,  deeds  of  trust,  contracts, 
or  other  obligations  hereafter  executed,  whereby  land  situate  in  more 
than  one  county  in  this  state  is  made  security  for  the  paymfflit  of  a 
debt,  shall  -be  void"  The  language  of  the  provision  is  plain  and  un- 
ambiguous. It  speaks  for  itself,  and  there  is  no  room  for  construc- 
tion. The  legislature  must  be  intended  to  mean  what  it  has  plainly 
said.  In  such  a  case  the  court  is  not  at  liberty  to  look  elsewhere 
than  the  act  for  a  possible,  or  even  probable,  legislative  intontion. 
Oooley,  Const.  Lim.  55. 

At  the  following  session  of  1SS5  this  act  was  amended  (Sess.  Laws, 
9}  so  as  to  take  railway  mortgages  thereafter  executed  out  of  the 
operation  of  this  clause,  which  is  equivalent  to  a  legislative  declara- 
tion that  it  theretofore  included  them.  The  mortgage  is  void,  and  no 
right  can  be  asserted  under  it.  The  holders  of  the  bonds  mentioned 
therein  are  simply  unsecured  creditors  of  the  defendant,  without  any 
lien  on  its  property,  and  must  rely  on  their  bonds,  and  the  remedy 
which  the  law  gives  them  thereon,  to  enforoe  the  collection  of  their 
demands. 

The  objection  made  by  the  demurrer  to  the  suit  on  the  first  mort- 
gage bond  is  in  abatement  thereof.  The  demurrer  assumes  that  the 
suit  is  brought  to  enforce  the  lien  of  the  mortgage,  or  foreclose  it,  as 
it  is  inaccurately  termed,  for  the  whole  debt  secured  thereby;  and  as 
this  cannot  be  done  on  account  of  a  default  in  the  payment  of  interest 
until  the  lapse  of  six  months  thereafter,  the  demurrer,  upon  this  theory 
of  the  case,  is  well  taken.  But  the  plaintiS,  in  his  bill,  does  not  claim 
that  any  portion  of  the  debt  secured  by  the  mortgage  is  due,  except 
the  installment  of  interest  payable  on  January  1, 1885,  amounting  in 
all  to  $270,000.  But  it  also  appears  from  the  bill  that  the  property 
is  an  inadequate  security  for  the  payment  of  the  first  mortgage  bonds, 


Dgi  ized  by  Google 


FASHEBS'  LOAN  &  TSOJUX  CO.  V.  OIBE&OS  *  C.  AY.  00.  411 

and  tbat  the  mortgaged  property  cannot  be  sold  in  parcels  withoat 
great  injury  to  the  interests  of  the  beneficiaries  of  tbe  trust. 

Where  the  interest  on  a  debt  secured  by  a  mortgage  is  payable  in 
yearly  or  half-yearly  installments,  and  the  prindpal  at  a  future  pe- 
xiodt  in  the  case  of  the  non-payment  of  any  such  installment  of  in- 
terest, a  suit  may  be  maintained  thereon,  to  so  far  enforce  the  lien 
of  the  mortgage;  and  if  the  sum  due  is  not  paid  within  a  time  limited 
by  the  decree  of  the  court,  sufficient  of  the  property  may  be  sold  to 
pay  the  same.  But  if  the  property  cannot  be  oold  in  parcels  with- 
oat injury  to  the  parties,  or  one  of  them,  the  court  may  order  the 
whole  of  it  sold,  free  from  the  lien  of  the  mortgage,  and  apply  the 
proceeds  on  the  whole  debt,  according  to  its  then  value.  Br  inckerhqff 
T.  rftoMAimfir,  2John8.Ch.486;  Mfij^cr  v.  t^raefrer,  19  Kan.  165;  Mor- 
gemtern  t.  Klee»i  30  111.  422;  Chicago,  etc.,  Co.  v.  Fusdick,  106  U. 
S.  67;  S,  C.  1  Sup.  Ct.  Rep.  10;  Credit  Co.  v.  Arkansas,  etc,  R.  Co. 
15  Fed.  Rep.  52;  Jones,  Mortg.  §§  1181,  1459,  1478.  This  rule  of 
law  is  recognized  by  the  Oregon  Code  of  Civil  Procedure  concerning 
the  enforcement  or  foreclosure  of  the  lien  of  a  mortgage.  Section  417 
provides: 

"When  a  suit  Is  commenced  to  foreclose  a  lien,  by  which  a  debt  Is  secured, 
which  debt  is  payiible  in  installments  either  ot  intcveat  or  principal,  and  any 
of  sud)  installments  Is  not  then  due,  the  court  shall  decree  a  foreclosure  of 
the  Uen,  and  may  also  decree  a  sale  of  the  property  for  the  BRtisfactlon  of  the 
whole  of  such  debt,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the  in- 
stallment then  due,  with  costs  of  suit ;  and  in  the  latter  case  the  decree  of  fore- 
closure as  to  the  remaincter  of  the  property  may  be  enforced  by  an  order  of 
sale,  in  whole  or  in  part,  whenever  default  shall  be  m<ide  in  the  payment  ot 
the  installments  not  then  due.** 

And  a  court  of  equity,  without  any  such  statutory  provision,  will 
retain  jurisdiction  of  the  case,  and  work  out  the  same  result.  In 
faet,  this  and  similar  statutory  provisions  in  other  states  is  merely  an 
affirmance  or  crystallization  of  a  prior  equity  practice  or  procedure. 
This  mortgage  was  made  to  secure  the  payment  of  the  interest  cou- 
pons, as  well  as  the  bonds  to  which  they  are  attached.  Each  of  such 
coupons  is  an  installment  of  the  debt  secured  by  the  mortgage,  and 
judgment  might  be  obtained  thereon  for  the  amount  in  an  action  at 
law;  and  the  right  to  maintain  a  suit  in  equity  to  enforce  the  lien  of 
the  mortgage,  as  to  such  coupon,  as  soon  as  it  becomes  due,  is  equally 
clear.  Of  course,  in  this  suit  the  allegation  in  the  bill  that  the  de- 
fendant has  failed  to  keep  the  property  in  "good  order  and  repair" 
is  altogether  immaterial.  The  remedy  for  such  default  is  not  a  sale 
of  the  property,  but  to  take  or  obtain  possession  of  it,  and  put  it  in 
repair.  Besides,  if  the  matter  was  material,  such  a  general  and  in- 
definite allegation  of  failure  to  keep  the  oovenant  eonceming  repairs 
would  avail  nothing. 

The  demurrer  to  the  firat  cause  of  suit  stated  in  the  bill,  and  to  so 
much  thereof  as  relates  to  it,  is  overmledf  and  to.  the  second  one  it 
is  sttstained. 
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Fbegusom  and  others  v.  Dent  and  others. 


{Cfirouit  Court,  W.  D.  Tennetaee,  Jnly  17,  1889.) 


1.  Equitt— Phtncipai.  and  A-oest,  Dbalhtob  bbtweei?— Ixadequact  op  Price 

—Undue  Infldekce. 

Where  the  relation  of  principal  and  agent  existed  between  the  parties  to  a 
contract  for  the  sale  of  land,  and  it  appeared  that  the  price  paid  was  grossly 
inadc-quate,  a  court  of  equity  conclusively  presumes  undue  influence  and  im- 
position, and  will  set  aside  a  sale  by  the  principal  to  tlieagent ;  but  there  were 
other  circumstances  abundantly  proving  the  undue  influence  and  imposition, 
in  this  particular  case.  And,  in  determining  the  question  of  inadequacy,  the 
fact  that  the  debts  agreed  to  be  paid,  as  part  of  the  consideration,  were  settled 
for  comparatively  small  sums,  were  paid  almost  wbollj[  out  of  the  property  con- 
veyed, and  that  no  security  for  the  debts  or  consideratioa  to  be  paid  the  princi- 

Sal  was  given  by  the  agent,  demonstrates  the  inadequacy,  and  some  undue  in- 
uence  and  imposition,  particularly  when  the  largest  part  of  the  debts  werd 
those  of  the  agent  himself,  for  which  the  principal  was  only  his  surety. 

2.  Saub  Hubjeot — AcqniESOBNCB — 8TAI.R  Demand. 

Whore  the  agent  went  into  possession  under  a  fraudulent  purchase  from  the 
principal,  with  wlwm  he  had  an  understanding  tliat  s-'crecy  was  to  be  observed, 
in  aid  of  their  purpose  to  defraud  tlie  creditors,  and  the  contract  was  withheld 
from  registration,  and  all  the  books  and  papers  were  kept  by  the  agent,  hsld^ 
that  there  were  no  laclies  on  the  part  of  the  principal  or  his  heirs  in  briaiciug 
suit  under  the  facts  of  this  case. 

3.  luUOBAIi  CoNTKACr — DiTIBION  OP  FRAUDULENT  pROFrTS. 

If  two  enter  into  a  scheme  to  defraud  their  creditors,  by  concealing  the 
property  of  one  of  them  by  various  contrivances,  and  afterwards  the  owner  of 
the  property  sells  his  interest  to  the  other,on  condition  that  he  shall  be  paid  a 
certain  sum,  and  pi-otected  from  the  debts,  the  fraudulent  character  of  the 
transaction  wilt  not  avail  the  vendee  as  a  defense  against  a  bill  to  set  aside  the 
contract,  as  unconscionable,  for  Inadequacy  of  price,  and  fraudulent  imposi- 
tion  by  undue  influence. 

4.  Bankruptcy— Estoppel  et  Oath. 

Where  a  bankrupt  swore  on  his  schedules  that  he  owned  no  real  estate  at  the 
time  of  flling  the  petition,  neither  he  nor  his  heirs  are  estopped  by  that  oath 
from  asserting  their  claim  to  property  fraudulently  procured  by  his  vendee. 

6.  Same  Subject— Fraudulent  Pukchabb  from  a  Bankrupt — Effect  of  Bank- 
ruptcy— Kioht  to  File  Bii*l. 

The  hairs  at  law  of  a  bankrupt  may  file  a  bill  to  reoover  property  franda- 
lently  procured  from  him,  and  their  recovery  will  inure  to  tlie  assignee.  But, 
in  this  case,  thed<:bts  having  been  all  settled,  with  insiguitlcant  exceptions, 
the  heirs  were  allowed  to  recover  for  themselves,  subject  to  the  right  of  any 
creditor  to  proceed  with  the  bankruptcy,  if  he  should  be  entitled  to  do  so. 

6.  Innocent  Purohabbr— Fobsesbion  not  Accompanying  I^eoal  Title. 

If  the  possession  of  the  land  is  severed  from  the  legal  title,  the  plea  of  in- 
nocent piircliuscr  cannot  be  suHtained  as  aj^alnst  the  rightful  owner.  Where 
one  was  in  possession,  under  circumstances  charging  him  as  trustee  for  the 
owner,  but  the  legal  title  was  in  another  holding  for  the  benefit  of  the  trustee, 
and  not  claiming  for  himself,  held,  that  a  mortgagee  from  the  holder  of  tbe 
legal  title  to  secure  a  loan  to  the  trustee  was  not  protected  by  his  plea  of  in- 
nocent purchaser. 


The  ancestor  of  the  plaintiffs  was  the  owner  of  a  lai^e  amount  of 
real  estate,  estimated  by  the  proof  to  be  worth  from  $T5,000  to  $100,- 
000.  On  Hay  14,  1809,  he  executed  to  the  ancestor  of  defendants 
the  following  contract ; 
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f  Exhibit  A  to  Answer. 
"This  agreement,  made  this  fourteenth  day  of  May,  1869,  by  and  between 
A.  M.  Ferguson,  of  the  first  part,  and  H.  G.  Dent,  of  the  second  part,  all  of 
the  city  of  Memphis  and  state  of  Tennessee,  witnesseth,  that  the  said  Fergu- 
son, for  the  purposes  and  considerations  hereinafter  set  forth,  has  this  day 
bai^ined  and  sold  to  the  said  Dent  ail  his  right,  title,  and  interest  of,  in, 
and  to  certain  lots  or  parcels  of  land,  situated,  lying,  and  being  in  the  city  of 
Memphis  and  state  of  Tennessee,  as  per  schedule  thereof  hereto  annexed,  and, 
for  identification,  signed  by  the  parties  hereto.  That  for  said  considerations 
he  binds  himself  to  make  conveyance  by  quitclaim  to  said  Dent,  or  to  whom- 
soever he  may  direct,  of  said  several  pieces  of  property,  on  demand,  except- 
ing, however,  one  piece  of  property  contained  in  the  schedule  hereto  annexed, 
situated  on  tlie  south-east  corner  of  Beale  and  Hernando  streets,  to  which  he 
agrees  to  make  a  warranty  deed  to  James  E.  Dillard,  to  whom  said  Dent  has 
bargained  the  same  for  •8,000,  subject  to  certain  judgment  liens,  which  wlH 
be  expressed  on  the  face  of  said  deed  when  it  shall  be  executed.  The  consid- 
eration of  this  agreement  is  that  the  property  hereby  agreed  to  be  conveyed 
is  much  incumbered  by  judgments,  decrees,  and  deeds  of  trust,  taxes,  and 
assessments  for  grading  and  paving,  to  nearly,  if  not  quite,  its  full  value,  as 
also  shown  In  said  schedule,  and  the  only  interest  remaining  to  said  Fergu- 
son in  the  same  Is  his  equity  of  redemption.  For  this  equity  he  is  willing  to 
take  the  sum  of  SIO.OOO,  and  allow  the  purchaser  to  make  the  best  use  he  cau 
at  the  property  in  paying  oit  said  incumbrances  and  making  what  he  can  out 
of  the  surplus.  The  farther  consideration  of  this  agreement  is,  therefore, 
that  the  Bald  H.6.  Dent  will  pay  the  said  A.  M.  Ferguson  the  sum  of  94,000 
in  cash  in  hand,  and.  by  the  conveyance  to  be  made  to  James  E.  Dillard,  wilt 
secure  the  payment  of  the  further  sum  of  $6,000  to  said  Ferguson,  making 
an  aggregate  of  410,000,  as  agreed  upon,  and  will  dispose  of  the  balance  of 
said  property  to  the  best  advantage  to  discharge  the  liens  thereon,  or  other- 
wise dischai^;e  thesame^  and  will  have  no  recourse  on  said  Ferguson  In  law 
or  equity  for  any  incumbrance  or  defect  of  title  whatsoever  on  any  of  said 
pieces  or  parcels  of  land,  but  take  the  same  at  his  own  risk;  and.  Inasmuch 
as  the  terms,  conditions,  and  considerations  of  this  agreement  cannot  be  prop- 
erly expressed' In  the  several  conveyances  desired  and  coutemplated  by  tlie 
pai-tiesi  this  instrument,  and  ttie  schedule  herelx)  annexed,  are  made  for  a  more 
thorough  and  complete  explanation  and  exposition  of  the  same. 

"In  testimony  whereof,  the  s^d  A.  M.  Ferguson  and  H.  G.  Dent  have 
hereunto  set  their  hands  the      and  date  first  above  written. 

"A.  M.  Ferqusok.  [Seal.] 
"H.  G.  DKEtT.  [iieal.1 

"Attest:  W.  L.  Vah  Dykb. 
"0.  W.  Fbazer." 

"Desoription  op  the  Property  and  the  Tngumbbahobs  Thereon. 

"Part  lot  No.  1,  block  "So,  46.  beginning  at  a  point  on  the  south  side  of 
Beale  street,  110  feet  east  from  Hernando  street,  running  thence  eastwardly 
166  feet,  by  a  depth  of  125  feet,  to  an  alley. 

Imsambranoes  on  the  Above-described  Lot. 
"Trust  deed,  executed  January  30,  1868,  recorded  in  book  No.  64,  pages 
406,  407,  408,  11.  Q.  Dent  and  A.  M.  Ferguson  to  John  M.  Carmack,  trustee, 
|»rt  of  lot  No.  1,  block  No.  (46)  forty-six,  beginning  at  a  point  on  the  south 
side  of  Beale  street,  142  feet  west  of  De  Soto  street,  running  thence  westwardly 
150  feet,  by  a  depth  of  125  feet,  to  an  alley.  Trust  made  to  secure  the  pav- 
mexit  of  «18,750  to  Cochnm  &  Co.,  Pettus  &  Co..  Leonard  Schoolfield  &  Co'., 
and  others. 

"Trust  deed,  executed  April  25,  1868,  recorded  in  book  No.  68,  pages  855 
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and  356.  A.  M.  Ferguson  to  W.  H.  Ennia,  foustee,  part  of  lot  Xo.  1,  Wodk 
No.  46»  beginning  at  a  point  on  tbe  south  side  of  Beale  street,  110  f0et  east 
from  Hernando  street,  running  thence  eastwardly  40  feet,  by  a  depth  of  125 
feet,  to  an  alley.  Trust  made  to  secure  the  payment  of  92,111.75  to  one 
Thomas  Ford. 

"Judgment  in  the  circuit  court  of  Shelby  coun^,  S.  SfcDaoitt  et  aL  v. 
A.  M.  Ferguson  et  al.,  rendered  against  defendnnts,  June  13, 1860,  for  S300.75, 
and  April  2,  1861,  for  8413>14,  and  coats;  levied  on  and  sold  on  the  twenty- 
serenth  day  of  April,  1869,  part  of  lot  Na  1,  block  46,  beginning  at  a  stake 
on  tbe  south  line  of  Beale  street,  150  feet  east  from  Ilernando  street,  thence 
east  with  the  south  line  of  Beale  street  126  feet,  by  a  depth  of  125  feet,  to  an 
alley. 

"HenTy  Laird  v.  R.  B.  Miller,  Joseph  Ptmn,  and  A.  M.  Fergtuon,  judg- 
ment of  condemnation,  June  29,  1868.  for  $41)2.31,  and  costs;  levied  on  and 
sold  on  the  eighteenth  daj  of  September,  1868. 

"Fart  of  lot  No.  1,  in  block  46,  beginning  at  a  point  on  the  south  side  of 
Beale  street,  110  feet  east  from  Hernando  street,  running  thence  eastwardly 
40  feet,  by  a  depth  of  125  feet,  to  an  alley;  part  of  lot  1.  in  block  46,  begin- 
ning at  the  intersectiOR  of  Hernando  street  with  the  sf^uth  side  <^  Beale 
street,  mnning  thence  eastwardly  70  feet,  by  a  depth  of  65. 

^* Inoumhrames  on  the  Aboce-clescribed  Lot. 

"Judgment  in  the  law  court  of  ^mphis,  Thomas  B.  Wtlkenon  t.  R.  B, 
MUler,  Joseph  Piiim^  and  A.  M.  Ferguson,  rendered  against  defendants,  Oo- 
tober  20,  1868,  for  9519.50  and  costs;  levied  on. 

"Fart  of  lot  No.  1,  block  No.  46.  beginning  at  a  point  on  the  south  side  of 
Beale  street,  60  feet  east  from  Hernando  street,  running  thence  eastwardly  10 
feet,  by  a  depth  of  125  feet.  Fart  of  lot  1,  in  block  46,  beginningatapointtm 
the  east  side  of  De  Soto  street,  185  feet  south  from  Beale  st^et,  running  Uienee 
southwardly  107  feet,  by  a  deptli  209  feet. 

'^Inettmbratux  on  tiie  Above-described  Lot. 

"Trust  deed,  executed  Mai-ch  11,  1862,  recorded  In  book  No.  53,  part  first, 
pages  488,  489.  and  490.  A.  U.  Ferguson  to  Samuel  Coward,  trustee,  part 
of  lot  No.  1,  block  46,  beginning  at  a  point  on  the  west  side  of  JDe  Soto  street. 
135  feet  south  from  Beale  street,  running  tlience  southwardly  107  feet,  by  a 
depth  of  209  feet.  Trust  matte  to  secure  payment  of  83,000  to  one  William 
Coward.  Trust  deed  executed  February  22,  18^  recorded  in  book  No.  64, 
pages  473  and  474.   A.  M.  Ferguson  to  Eugene  lUtageveny,  trustee. 

"Part  of  lot  No.  1,  block  46,  begimiing  at  a  point  on  the  west  aide  of  De 
Soto  street.  135  feet  south  from  Benle  street,  running  thence  southwardly  30 
feet,  by  a  deplh  of  150  feet.  Trust  mnde  to  secure  the  payment  of  ftl,600  to 
one  Fatrlck  O'Toole. 

"Trust  deed,  executed  August  lU,  1868,  recorded  in  hook  No.  67,  pages  562 
and  563.  A.  M.  Ferguson  to  W.  L.  Yan  Dyke,  trustee,  part  lot  No.  1,  block 
46,  beginning  at  a  point  on  the  west  side  of  De  Soto  street,  135  feet  south  from 
Beale  street,  running  tlience  souttiwardly  107  feet,  by  a  depth  of  909  feet 
Trust  made  to  secure  the  payment  of  81,059.30  to  one  William  Crook. 

"Lot  No.  2,  in  blodc  No.  25,  beginning  at  a  point  on  the  south  side  of  Beale 
street,  50  feet  east  from  Shelby  street,  running  thence  eastwardly  50  feet*  by 
a  depth  of  110  feet 
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*'Tnoumhrances  on  the  Abotx-deaerthed  Lot. 
".Tadgment  in  the  chancery  court  of  Memphis  rendered  us.  H.  G.  Dent  and 
A.  M.  Ferguson,  March  19,  1868.  for  97,<306.62  and  costs,  levied  on  and  sold 
on  the  eighteenth  of  September,  1868.  Lot  Ko.  ^,  block  No.  25,  beginning  at 
a  point  on  tiie  south  side  of  Beule  street,  50  feet  east  from  Shelby  street,  run- 
ning thence  eastwardly  50  feet,  by  a  depth  of  100  feet. 

"Part  of  lot  No.  3,  block  25.  beginning  at  a  point  on  the  south  side  <A  Beale 
street,  100  feet  east  from  Shelby  street,  running  thence  eastwardly  31  feet,  by 
a  depth  of  120  feet. 

**W.  B.  Greenlaw  ft  Bro.  retain  lien  on  part  tit  lot  TSo.  8,  block  25.  for 
^»400  purchase  money,  which  ia  still  unpaid,  together  witt^  the  interest 
thereon. 

**Fart  of  lot  2,  in  block*  17o.  51.  beginning  at  a  point  on  the  east  Bide  De 
Soto  street,  adjoining  the  south  lineof  engine-houaelot.  running thenoeaouth- 
wardly  10  feet,  by  a  depth  of  150  feet. 

'*Part  of  lot  2.  blot^  Ko.  51,  beginning  at  a  point  150  feet  from  the  east  side 
of  Be  Soto  street,  and  atthe  north-east  corner  of  the  engine-house  lot*  running 
thence  eastwardly  98  feet,  by  a  depth  of  104  feet,  on  aparallelline  with  De  Soto 
street. 

**Fart  of  lot  Xo.  8,  in  block  N6. 51,  beginning  at  a  point  160  feet  from  tlie 
east  side  of  De  Soto  street,  and  at  the  south  line  of  lot  Ko.  2,  running  thence 
southwardly  60  feet,  by  a  depth  of  150  feet. 

**FBrt  of  lot  Ifo.  3.  in  block  Xa  51,  beginning  at  a  point  200  feet  from  the 
east  side  of  ^De  Soto  street,  and  60  feet  south  from  the  south  line  of  lot  No.  2, 
Tanning  thence  southwardly  40  feet,  by  a  depth  of  100  feet. 

" IncumhTanoes  on  the  Above-described  Lot. 
"Trust  deed,  executed  February  24,  1869,  recorded  in  book  No.  70,  pages 
434  and  435.  A.  M.  Ferguson  to  W.  D,  Beard,  part  of  lot,  in  block  No.  62, 
be^nning  at  a  point  120  feet  from  the  east  side  of  De  Soto  street,  and  on  the 
south  line  of  an  alley,  running  thence  eustwardly  28  feet,  by  a  deptti  of  160 
feet.    Trust  made  to  secure  the  payment  of  $660.25  to  one  Eliza  S.  Valentine. 

State  and  county  tax,    -         -         -         .  -    *1,350  00 

City  tax,  forly-flrst  corporate  year,  ending  January  1,  1869.  ],3.'32  34 
Assessment  for  Nicholson  pavement.  -        -         -     6,998  04 

"A.  M-.  Febgusoh.  [Seal.! 

"H.  G.  Dent."  [Seal.] 

Subsequently  the  following  papers,  relating  to  the  contract,  also 
passed  between  the  parties : 

"Whereas,  on  the  fourteenth  of  May,  1869,  H.  G.  Dent  and  A.  M.  Fergu- 
son entered  into  an  agreement  of  purchase  and  sale,  by  which  said  Dent  pur- 
chased the  equity  of  said  Ferguson  in  all  his  real  estate  in  Shelby  county  for 
the  sum  of  910,000.  94.000  of  which  was  to  be  paid  in  cash  and  $6,000  in 
not^;  now,  the  said  Dent,  having  handed  over  said  notes,  but  not  being 
able  to  pay  said  cash,  has  this  day  instructed  deeds  to  be  made  to  W.  £i.  Van 
Dyke  of  real  estate,  a)id  lias  placed  in  the  hands  of  said  Van  Dyke,  to  be  held 
by  said  Van  Dyke  by  w^  of  security  for  the  payment  of  siUd  •4.000,-92.600 
to  be  paid  on  or  before  the  flrst  day  of  November,  1869,— and  has  authorized 
the  said  Van  Dyke,  in  case  he  does  not  so  pay.  to  sell  said  real  estate  or  collat- 
raal,  or  80  mueh  thereof  as  wiU  reali»  said  several  sums  as  lierein  ^reed  to  be 
paid  *,  and  the  said  Fei^uson  has  this  day  executed  a  power  of  attorney  to  said 
Van  Dyke,  In  which  he  authorizes  bira  to  make  qattclaim  deeds  to  any  of  the 
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property  described  in  mid  agreement  of  the  fourteenth  of  Ha^.  when  called 
on  80  to  do  by  said  Den^:  and  has  also  acknowledged  the  receipt  v€  said  sum 
of  •4,000.  which  sum  has  not  been  paid,  and  It  is  undwatood  that  the  pn»- 
ceeds  of  any  of  aaid  property  whidi  the  said  Dent  may  sell  ure  to  be  at  once 
paid  over  to  said  Van  Bykot  as  agent  of  said  Ferguson*  until  the  said  sum  of 
84.000  shall  hare  been  fully  paid  up,  when  the  said  Dent  is  to  have  all  of 
said  Ferguson's  Interest  in  saidpropOTty,  and  in  no  case  is  the  said  Van  Dyke 
to  make  deetls  as  authorized,  unless,  as  before  stated,  for  the  benefit  of  said 
Ferguson,  untU  said  94,000  shall  bave  been  paid;  the  said  snm  to  be  p«d. 
with  interest  at  the  rate  of  6  per  cent,  per  annum.  Upon  the  payment  of 
said  910,000  it  is  understood  and  i^reed  ttvii  the  same  shall  be  a  full  and  final 
settlement  of  all  the  matters  at  account  and  debt,  of  whataoever  chancter  or 
date,  existiug  between  said  Dent  and  Ferguson. 

**Since  the  forcing  was  written,  the  said  Dent  has  paid  said  Fecgnstm 
the  sum  of  91.400  on  said  debt,  the  receipt  of  which  is  here  acknowledged  by 
said  Ferguson.  A.  M.  FEBavaoH. 

"Auguat  23, 1869.  H.  a.  Hbjst, 

« Attest:   G.  W.  Fbazbb. 

"W.  li.  Vandyke, 

"Since  the  foregoing  agreement  was  signed,  it  has  been  agreed  that  said 
Dent  shall  execate  bis  promissory  note  of  tliis  date  for  tbe  said  sum  of  92,600, 
payable  to  tbe  order  of  said  Dent  on  tbe  ^cst  of  November,  1869,  and  in- 
dorsed by  said  Dent  in  Mank;  and  it  is  agreed  that  the  holder  of  said  notes 
shall  have  the  same  rights  under  said  agreement  as  said  Ferguson,  and  Uie 
conditions  as  to  sales  and  payments,  and  that  said  Van  Dyke  shall  regard  his 
wishes  in  the  premises. 

"August  24,  1869.  H.-G.  Destt. 

"Wlierejis,  on  the  fourteenth  day  of  May,  1869,  A.  M.  Ferguson  and  H.  fl. 
Dent  entered  into  aiticles  of  agreement  of  purchase  and  sale,  by  which  said 
Dent  purcliased  the  equitable  interest  of  said  Ferguson  in  certain  property  in 
the  city  of  Memphis  and  state  of  Tennessee,  as  described  in  schedule  annexed 
to  aiticlea  of  agreement  above  referred  to,  and  said  Dent  not  being  able  to 
pay  all  the  cash  as  per  terms  of  agreement,  afterwards,  to-wit,  on  the  twenty- 
third  day  of  August,  1869,  said  parties  made  another  agreement;  in  writ- 
ing, by  which  said  Dent  agreed  to  and  did. deposit  with  AV.  L.  Van  Dyke 
the  title  to  two  pieces  of  real  estate,  situated  in  ttie  county  of  Shelby  and  state 
of  Tennessee,  one  lot  on  Elliott  street,  in  block  Xo.  16,  in  Butler's  subdivision, 
and  parts  of  lots  Nos.  9  and  10,  Borland's  subdivision,  to  be  held  by  him  as 
coiiateral  to  secure  the  payment  of  a  certain  note  mentioned  in  said  last  agree- 
ment, dated  August  2t{,  1869,  signed  by  said  Dent,  and  made  payable  to  his 
order,  and  by  him  indorsed  for  the  sum  of  92,600,  due  and  payable  on  the  — 
day.of  November,  1869;  and  whereas,  on  the  —  day  of  January,  1870,  at  the 
request  of  the  undersigned,  the  said  W.  L.  Van  Dyke  made  and  executed  a 
warranty  deed  to  one  Balph  Hicks  to  the  ^ot  on  £lliot  street,  in  which  he 
acknowledged  the  receipt  of  92,000:  Tbis  is  therefore  to  certify  that  said 
W.  L.  Van  Dyke  did  not  receive  the  92,000  above  referred  to  in  caslt,  but  in- 
stead thereof  received  the  transfer  and  assignment  of  two  certain  notes,  dated 
Memphis,  July  23.  1859,  signed  by  Onrille  B.  Early  and  Martha  J.  Early, 
payable  to  order  of- J.  F.  Hicks  for  the  sum  of  9750  eadi;  the  first  one  paya< 
ble  twelve  months  after  date,  the  other  one  payable  twenty-four  months 
after  date.  8afd  notes  were  given  for  tbe  purchaseof  the  following-described 
lots  of  land,  situated  in  tlie  city  of  Memphis  and  state  of  Tennessee,  being  lot 
No.  3,  in  block  No.  9,  in  the  Butler  division  of  the  city  of  lilemphis,  and  a 
vendor's  lien  retained  on  said  lot  to  secure  the  payment  of  the  irirave^ 
scribed  notes,  and  on  tlie  twenty-nincb  day  of  October,  18CM),  a  bill  waa  filed 
in  the  chancery  court  of  Memphis  by  Jamet  Franklin  Btck»  and  hi*  to^tt 
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Barah  C.  fficka,  T.  OreiUe  R.  Marly  and  w^e,  Hartha  J.  Barly,  to  enforce 
said  lien,  and  the  cause  Is  still  pending  th  said  court.  The  above-described 
notes  and  vendor's  lien  are  to  be  held  by  said  W.  L.  Van  Dyke  in  lien  of  the 
afureroentioned  collateral  security. 

"In  testimony  wltereoff  I  have  hereunto  set  my  hand  and  seal  this  twenty- 
eighth  day  of  June,  1870.  fi.  G.  Dknt.  [Seal. I 

** Attest:   F.  h.  Sims. 

"J,  D.  WOODAKD.*'  . 

The  plaintiffs  averred  in  their  bill  that  this  oontraet  was  never  in- 
tended to  be  a  real  sale  of  the  property,  but  was  only  a  contrivance 
to  deceive  the  creditors  of  both  Ferguson  and  Dent,  and  protect  it 
from  their  clutches;  that  the  first  of  the  above  documents  was  in  pos- 
session of  one  Van  Dyke,  a  partner  of  Dent's,  to  be  used  for  that 
purpose,  if  required;  and  that  the  others  were  in  Fe^son's  posses? 
sion  for  the  same  purpose;  or  else  that  the  first  paper  was  held  by 
Van  Dyke  as  an  escrow,  to  be  delivered  only  on  compliance  with  the 
terms  of  sale ;  that  when  Van  Dyke  di^  Dent  fraudulently  repr^ented 
to  a  woman  in  charge  of  his  effects  that  be  was,  as  surviving  part- 
ner, entitled  to  his  papers,  and  tbus  procured  possession  of  this  con- 
tract and  other  papers  belonging  to  Ferguson ;  that,  subsequently, 
when  Ferguson  died,  by  like  fraudulent  representations  as  to  requir- 
ing some  lumber  bills,  he  procured  from  colored  women,  in  charge  of 
Ferguson's  honse,  the  other  documents  above  mentioned,  and  addi- 
tional papers  belonging  to  Ferguson,  and  that  he  then  set  up  a  claim  to 
the  ownership  of  the  property  under  this  contract.  The  bill  further 
averred  that  Dent  was,  and  had  been  for  a  great  many  years,  the 
agent  of  Ferguson  in  the  management  of  this  property,  and  possessed 
an  undue  a)ad  controlling  influence  over  him,  by  which  he  imposed 
upon  him  to  sell  his  property  for  a  grossly  inadequate  price  that  had 
never  been  paid.  The  answer  denied  these  allegations,  including  the 
ajgency,  and  claimed  title  under  the  above  contract,  setting  out  at 
length  the  hopeless  condition  of  Ferguson's  affairs  and  the  fairness 
and  justice  of  this  contract  as  between  them,  and  showing  how  Dent 
had  protected  and  saved  the  property  from  the  creditors.  It  also  set 
up  the  acquiescence  of  Ferguson  and  the  lapse  of  time  before  his 
death  as  a  defense,  and  that  Ferguson  had  filed  his  petition  in  bank- 
ruptcy, stating  under  oath  that  he  did  not  own  any  real  estate,  and 
relied  on  that  proceeding  as  an  estoppel  and  as  showing  an  outstand- 
ing title  in  another  than  the  plaintiffs.  Frazer  claimed  to  hold  the 
property  in  his  name  only  for  Dent's  benefit,  except  that  he  was  to 
have  it  as  security  for  his  fees  and  advances  to  Dent,  He  had  been 
the  attorney  of  Dent  and  Ferguson  in  the  transactions  mentioned  in 
the  biU. 

The  Building  k  Loan  Association  loaned  money  to  Frazer,  taking 
a  mortgage;  but  the  loan  was  really  for  the  benefit  of  Dent,  who  was 
in  actual  possession  of  the  premises  at  the  time,  claiming  them  as 
his  own  as  between  him  and  Frazer.  Trezevant  claimed  to  hold 
under  Dillard  by  deed  absolute,  but  intended  to  be  only  a  mortgage 
v.24F,no.8— 27  ' 
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fo  secure  his  advances  and  fees.  Dillard  held  under  a  deed  and  other 
claims  of  title,  but  solely  for  the  benefit  of  Dent,  who  was  thas  conceal- 
ing the  property  in  the  name  of  others.  There  were  certain  parcels  of 
the  property  not  included  in  the  contract  above  mentioned,  the  title 
to  which  was  held  in  the  name  of  Buchanan  and  others,  for  Dent, 
and  which  passed  out  of  Ferguson  by  a  decree  of  sale  under  the  Miffie- 
ton  bill,  fileif  by  a  creditor  to  uncover  this  property,  and  subject  it  to 
his  judgment.  After  decree  there  was  an  assignment  of  the  debt  to 
one  Walker,  for  Dent,  and  then  a  sale  under  the  decree  to  Bnohanan 
fur  Dent,  at  rfominal  sums  aggregating  $44. 

The  Logwood  transaction  was  a  sale  by  Logwood  k  Go.  of  a  stock 
of  dry  goods  to  Dent  for  $60,000,  in  part  payment  for  which  Deat 
executed  his  notes  amounting  to  $50,000,  on  which  Ferguson  became 
his  indorser.  Creditors  of  Logwood  &  Co.,  and  of  the  firm  from  which 
Logwood  &  Co.  had  purchased  these  goods,  attacked  the  sale  to  Dent 
as  fraudulent,  attaching  both  the  goods  and  the  notes.  Beplevy  bonds 
were  executed  for  the  goods  by  Dent,  Ferguson  becoming  his  surety 
on  some  of  the  bonds,  and  signing  the  others  as  principal,  he  hwxg 
sued  as  a  partner  of  Dent.  The  goods  were  managed  and  sold  by 
Dent.  He  and  Ferguson  executed  a  mortgage  on  most  of  this  prop» 
erty  and  on  one  lot  belonging  to  Dent,  (not  a  part  of  the  Ferguson 
property,)  to  secure  $18,750  to  Oarmack,  trustee  for  certain  of  the 
attaching  creditors  above  mentioned,-— an  amount  agreed  to  be  paid  in 
compromise  of  their  claims.  Various  parties,  mostly  Dent's  relatives, 
or  those  having  an  understanding  with  him,  purchased  under  this 
trust,  but  Dent  became  the  owner  by  purchase  from  them.  Fergu- 
son died  in  1880,  Dent  in  1881,  and  this  bill  was  filed  December  10, 
1881.  The  other  facts  are  sufficiently  stated  in  the  opinion.  The 
case  was  heard  by  the  circuit  justice,  the  district  judge  sitting  with 
him.  The.record  was  ordered  to  be  printed,  and  contains,  with  the 
briefs,  about  1,000  pages  of  printed  matter,  but  the  opinion  can  be  un- 
derstood with  the  above  statement  of  facts. 

T.  B.  Edgington,  [Ferguson  A  Ferguion  with  him,)  for  complain- 
ants. 

C.  W.  Frazer,  G.  O.  Dent,  Poston  d  Poston,  and  H.  T,  EUeUt  for 
defendants. 

L.  W.  Finlay,  for  defendant  Frazer. 

Clapp    Beard,  for  defendant  B.  &  L.  Association. 

Wright  A  Folkes,  for  defendant  Trezevant. 

Matthews,  Justice.  In  this  case  I  am  of  opinion,  after  mneh 
careful  consideration,  that  the  equity  of  the  ease  is  with  the  com- 
plainants, and  that  they  are  entitled  to  a  decree  as  prayed  for,  against 
all  the  defendants.  The  defense  rests  entirely  upon  the  agreement 
and  conveyance  of  May  14,  1S69,  between  A.  M.  Ferguson  and  H.  G. 
Dent,  Exhibit  A  to  the  answer.  In  reference  to  that  X  assume  that 
the  execution  and  delivery  are  sufficiently  proven.  ■  I  also  assume 
that  the  agreement  was  bom  Jide  us  respects  third  persons,  cred- 
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itors  of  Ferguson,  nothing  to  the  contrary  being  set  up  as  a  de< 
fense  in  the  pleadings.  I  tin4>  however,  that  at  and  previous  to  the 
time  of  its  execution  the  relation  between  Perguson  and  Dent  was  of  a 
confidential  and  fiduciary  character,  such  as  to  require  in  such  a  trans- 
action between  them  the  utmost  fairness  and  good  faith,  and  to  for- 
bid Dent's  acqniring  the  title  to  Ferguson's  property  exeept  upon  terms 
of  a  full  and  adequate  consideration,  actually  paid  or  perfectly  secured. 
I  also  find  that  the  transaction  in  question  lacks  these,  essential  qnal- 
ificatioQB  to  support  it.  It  is  unnecessary  for  me  to  rehearse  in  de- 
tail the  circumstances  clearly  proven  or  admitted  which  require  this 
conclusion.  This  has  been  done  in  the  views  prepared  by  Judge  Hau- 
uoND,  which  I  have  examined  and  scrutinized,  and  which  I  agree  with 
and  adopt. 

I  do  not  think  there  is  ground  for  contending  that  complainants  are 
deprived  of  their  right  to  relief  by  laches  or  lapse  of  time.  I  think, 
on  the  contrary,  they  have  shown  due  diligence  in  the  prosecution  of 
their  claims.  Neither  do  I  attach  any  importance  to  the  defense  of 
an  estoppel,  supposed  to  arise  upon  the  proceedings  in  bankruptcy  on 
the  part  of  Ferguson.  It  is  not, an  estoppel,  for  it  lacks  mutuality. 
It  is  at  most  but  an  admission  of  the  validity  of  the  agreement  of 
May  14,  1869.  and  of  no  avail  to  counteract  the  inference  which  the 
law  itself  draws  from  the  circumstances  of  its  Execution.  There  will 
be,  accordingly,  a  decree  for  the  complainants,  as  directed  by  the  dis- 
trict judge,  including  an  order  allowing,  in  the  costs  to  be  taxed,  the 
amount  of  compensation  prayed  for  by  the  master. 


Memorandum  of  Judge  Hammond's  Vieivs  Submitted  to  Mb.  Justiob 
Matthews  at  his  Request. 

liealing  at  Arm's  Length. 

Taking  the  most  favorable  view  possible  for  the  defendants,  and  their  earll- 
eat  theory  to  be  true,  that  "^tfaese  were  all  l^timi^  business  transactionB. 
both  partly  treating  with  each  other  at  arm's  length, "  (Record,  p.  19,)  and  it 
is  doubtful  if  a  court  of  equity  would  not  rescind,  on  tlie  combined  grounds 
upon  which  the  case  of  Byre  v.  Potter,  15  How.  4^,  and  Allort  v.  Jewell,  94 
V.  8. 506,  were  reepectively  decided,  the  one  in  favor  of  the  contract  and  the 
other  i^ainst  it.  That  "ttnconscionableness  or  inadequate  which  demon- 
strates some  groAs  imposition  or  some  undue  influence,  aud  which  shocks 
tlie  conscience,  and  amounts  in  itself  to  condualve  and  decisive  evidence  of 
fraud, "  adverted  to  by  the  cuurt  in  the  former  case^  and  which  under  the  cir- 
cumstances it  did  not  tind  to  exist  there,  is  abundantly  proven  here.  And 
that  mental  wenicness.  not  amounting  to  absolute  disqualification  to  make  a 
eon  tract,  but  arising  from  age,  sickness,  or  anyotjier  cause, — in  this  case  from 
the  harassment  of  debts,  and  an  oppressive  use  of  them  for  selOali  puriioses 
by  the  grantee. — whicli  rendera  a  person  easily  influeuced  by  others  to  enter, 
without  independent  advice,  into  unfair  contracts,  and  which  induced  the 
court  in  the  latter  case  to  set  aside  a  contract  for  an  inadequate  consideration, 
is  substantially  proven  tiere. 

The  very  suggestions  of  fact  and  argu  ment  addressed,  througli  the  answera, 
proof,  and  brit^  of  counsel,  to  us,  in  support  of  the  contract,  were  largely 
presented  to  Ferguson  to  induce  him  to  make  it  But  they  are -so  entirely 
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fallacious,  extravagant,  and  selfish,  so  entirely  without  any  adequate  benefit 
to  Ferguson  for  the  surrender  of  his  property  to  Dent,  that  it  is  inconceiv- 
able how  any  sane  man  could  accept  ^em;'  and  that  he  did,  is  of  itself  con- 
clusive evidence  of  we;dine3s  of  mind  and  gross  imposition,  or  some  undue 
influence,  even  if  these  were  not  otherwise  estiibHshed  by  the  proof.  Those 
suggestions  proceed  upon  the  intolerably  self-complacent  assumption  that  it 
was  better  for  Ferguson  that  Dent  should  take  his  property  wittiout  paying 
anytliing  of  comparative  value  for  it  than  that  it  should  go  to  pay  Ferguson's 
debts,  and  tliat  it  is  more  fair  and  just  that  Dent  should  have  the  benefit  of 
his  shrewd,  cunning,  and  superb  management  of  the  property  than  that  Fer- 
guson should  have  that  benefit  upon  payment  of  a  fair  and  reasonable  com- 
pensation for  his  services. 

I  am  now  speaking  of  the  transaction  without  reference  to  any  fiduciary  or 
other  relation  between  tlie  parties,  but  as  made  "at  arm's  length,"  one  man 
with  another.  Dent  says  to  Ferguson:  "You  have,"  we  will  say,  without  re- 
gard to  precision  or  fact,  "one  hundred  tliousand  dollars'  worth  of  property, 
and  owe  two  hundred  thousand  dollars  of  debts,  which  wUl  sweep  it  out  of  ex- 
istence. You  cannot  extricate  It;  I  can.  I  am  not  willing  to  do  this  for  the 
ordinary  compensation  of  an  agent,  however  ample  that  may  be,  but  will  give 
you  ten  tliousand  dollai's  cash,  (or  its  equivalent,)  take  the  property,  assume 
the  debts,  and  rely  on  whatever  I  can  make,  by  settling  with  creditors,  for  my 
compensation."  To  that  Ferguson  agrees.  Now  this  is  the  fairest  possible 
statement  of  the  defendants*  case,  as  they  would  pi-esent  it;  and  if  Dent  had 
done  this, — vi7..,  had  appropriated  the  property  to  the  payment  of  Ferguson's 
debts,  or  had  paid  them  from  other  means,  to  such  an  extent  that  the  amount 
paid  creditors,  added  to  tite  amount  paid  Ferguson,  constituted  a  fair  price  for 
the  propei-ty, —there  could  have  been  no  possible  objection  to  the  transaction. 
And,  in  determining  what  y/aa  a  fair  price,  the  court  would  not  be  very  partic- 
ular to  scrutinize  the  amount  of  profit  by  limiting  it  to  ordinary,  though  abund- 
antly ample,  compensation,  as  upon  a  ^ptarUmn  meruit  for  the  work  done,  bat 
would  allow  a  large  margin  in  the  way  of  speculative  profit.  Bi^  If  he  suc- 
ceeded in  so  manipulating  the  business  as  to  defeat  the  creditors  alti^ther, 
they  getting  notliing,  and  he  dlDO,000  worUi  of  property  for  $10,000,  would 
any  court  uf  equity  sustain  the  contract  on  a  bill  to  rescind  it?  Or  would 
the  case  be  much  better  if  he  succeeded  in  discharging  the  debts  for,  let  us 
say,  to  be  liberal  in  the  estimate,  915,000,  so  that  he  got  the  property  for  925,- 
000?  I  think  not.  The  inadequacy  woald  be  so  shocking  that  the  court 
would  say  there  was  some  imposition  or  undue  inQuence;  some  concealment 
of  hopes,  expectations,  or  facts;  some  coercion  of  alarming  thrratSifn*  extrav- 
agant prophesy  of  exaggerated  danger  impending,  sufficient  to  influence  a 
presumably  weak  mind,  and  It  would  lo(A  to  the  proof  for  some  indication  of 
these  things  in  the  facts  of  tlie  case.  ITor  would  they  be  wanting  here. 
Dent  had  been  an  agent  in  control  of  Ferguson's  business,  although  not  such 
(on  the  theory  we  are  now  considering)  at  the  timeof  tlie  oontmct.  Ferguson 
was  a  man  somewhat  advanced  in  years,  of  lover  social  position  than  Dent, 
living  and  dying  in  a  somewhat  degraded  life, — "among  niggers,"  a?  one  of 
the  defendants'  counsel  expressed  it  at  the  bar;  a  man  of  little  education; 
away  from  his  kindred;  and,  so  far  as  this  record  shows,  associating  mostly 
with  persons  Incapatileof  ailvising,  or.likeYanDykeand  Gale  and  Smith  and 
others,  connected  with  Dent  in  some  capacity.  Dent  bad  been  connected  with 
him  from  early  youth,  possessing  his  confidence,  and  for  some  reaacni  Fer- 
guson had  found  it  necessary  to  ntnploy  him  as  his  agent  and  manager  In 
full  control  of  his  business,  manifestly  Dent's  superiority  in  management  be- 
ing the  main  canse;  and  there  was  constantly  before  him  the  harassing 
scourge  of  vexatious  indebtedness  to  Insolvency.  These  undisputed  facts, 
and  many  otiiers  that  might  be  included  in  the  enumeration,  go  further  to 
establish  undue  influence,  or  imposition  and  weakness  of  loindi  aa  facts. 
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^ide  from  any  inference  of  the  law  from  inadequacy  ftself,  than  tfie  opinions 
of  any  number  of  witnesses  pro  and  con  as  to  their  existence,  ■with  wliich  this 
fecord  is  so  unnecessarily  burdened. 

That  the  danger  from  the  debtti  was  exaggerated  is  plain,  for  tlie  exaggei-a- 
tion  is  Icept  up  in  this  record  and  in  the  arguments  of  counsel,  and  constitutes 
ttie  only  defense  in  this  case  against  the  averment  of  inadequacy  of  price. 
And  the  fallacy  of  the  position  is  in  assuming  that  the  sole  test  of  the  danger 
from  the  debts  is  a  relative  comparison  of  their 'aggregate  with  the  value  of 
the  property.  Aa  between  Ferguson  and  Dent,  on  the  issues  of  this  case  now 
being  examined,  that  is  not  the  only  test,  but  is  really  a  somewtiat  subordinate 
element  in  determining  tlie  extent  of  the  danger  from  tlie  debts.  When  the 
purpose  is  to  save  the  property  from  the  creditors,  no.  matter  how  large  the 
debts,  or  what  may  be  the  value  of  the  property,  the  real  danger  to  be  con- 
sidered was  the  likelihood  of  the  creditors  finding  the  property;  and  the  prob- 
ability of  escaping  them  altogether  was  an  essentia  consideration  for  the 
parties.  ITp  to  May  14, 1869,  Ferguson  and  Dent,  or  one  of  them, — no  doubt 
mainly  Dent,— had  so  successfully  and  skillfully  deluded  and  eluded  the  cred- 
itors that  there  was  no  actual  appropriation  of  any  of  the  property  to  the  s:it- 
Isfaction  of  debts,  in  the  sense  that  the  creditors  had  realized  anything,  and  it 
was  substantially  intact  in  the  hands  of  Ferguson. 

It  is  true  that  there  had  been  some  small  levies, — like  those  of  Fitzgerald, 
Wilkerson,  Hardin,  and  Sfciipleton,  some  of  which  were  settled,  or  in  process 
of  settlement,  and  all  of  which  were  open  to  redemption, — and  the  Miftleton 
bill  had  been  filed;  but  these  were  all  so  insignificant  in  amount  in  compari- 
son with  the  value  of  Ferguson's  property  that  the  liens  were  not  very  serious, 
as  one  year's  rent,  or  a  little  more,  would,  under  proper  management,  have  paid 
the  whole  of  them.  It  is  also  true  that  the  ClaHin,  Miller,  ii^lby,  and  Apper- 
soD  bills  had  been  filed,  and  were  proceeding,  but  were  not  in  judgment;  the 
Carinack  deed  of  trust  had  been  given;  and  there  were  also  some  other  trust 
deeds  for  debts  which,  like  the  levies,  were  small  compared  to  the  total  value 
of  the  property,  and  were  therefore  not  a  serious  danger.  If  the  property 
-was  worth  ^100,000,— and  here  it  Is  to  be  observed  that  the  estimates  of  values 
of  property  In  the  proof  have  been  generally  confined  to  the  property  demanded 
by  the  bill,  and  do  not  include  other  property  as  to  the  valu,'i  of  which  them 
is  little  or  no  proof,  while  in  the  estimates  of  debts  there  are  included  obliga- 
tions secured  by  such  other  property, — at  the  date  of  tlie  contract  Ferguson 
could  have  paid  every  incumbrance  mentioned  in  its  schedule,  including  the 
Carmack  deed  of  trust,  and  every  one  of  the  above  levies  or  judgments,  not  in- 
cluded in  that  schedule,  in  full,  and  then  had  left  nearly  950,000  wortb  of 
property,  for  the  debts  do  not  aggregate  more  than,  say,  955,000. 

What  danger,  then.  In  these  induced  him  to  transfer  the  property  to  Denl 
for  810,000,  and  why  shonld  he  prefer  that  the  property  should  go  tu  Dent 
than  to  the  creditors?  What  advantage  was  there  to  him  in  a  transaction 
that  deprived  him  of,  nay,  945,000,  and  his  creditors  of  950,000,  or  so  mucli 
as  would  appear  a  loss  to  them,'  when  that  amount  was  reduced  by  deducting 
whatever  sum  they  agreed  to  take  as  settlement  of  the  claims?  The  Claflin, 
Milter,  Selby,  and  Apperson  debts  would,  no  doubt,  have  alMorbed  the  balance 
above  calculated  for  Ferguson ;  but  the  ease  with  which  they  were  settled 
under  ttie  skillful  manipulation  of  Dent,  for  insignificant  sums,  demonstrates 
how  hopeless  the  situation  seemed  to  the  creditors;  for  the  astounding  fact  in 
this  record  is  that  the  creditors  did  not  appropriate  all  this  property  to  their 
debts,  while  in  the  hands  of  Ferguson,  nor  afterwards  to  Dent's  debts  while 
in  his  hands.  Th'at  they  did  not,  and  were  willing  to  settle  for  so  small  fig- 
ures as  they  did,  shows  that  they  did  not  know  the  real  facts,  and  that  the 
concealment  was  almost  perfect.  Why  did  not  Ferguson  regard  it  in  that 
light  when  he  was  negotiating  with  Dent  for  the  contract  of  May  14, 1869? 

As  long  as  the  situation  of  concealment  which  deluded  the  creditors  lasted» 
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OS  could  bek^t  up.  Feignson  wu  In  do  great  peril  with  the  loopezly  held  for 
blB  own  benefit;  and  what  could  have  been  saved  night  have  been  saved  for 
him»  and  at  the  worst  to  him  it  would  only  go  to  creditoES,  who»  no  doabt, 
woiUd  have  made  a  better  Imrgain  with  him  ttian  Dent  did,  and  would  very 
gladly  have  talcen  the  property  and  left  him  more  than  (lOiOOO.  They  did 
make  better  bargains  with  Dent  himself,  and  he  could  j  ust  as  well  have  made 
them  for  Ferguson's  benefit.  But  the  trouble  was  Dent  would  not  do  this, 
and  the  real  peril  to  Perguson  was  in  the  loss  of  Dent's  bargains,  tlie  aban- 
donment of  him  to  his  fate,  and  his  capacity  to  injure  Ferguson  by  putting 
the  creditors  upon  his  traclE  through  a  discovery  of  the  real  facts  to  them ;  or,  if 
not  actually  thus  aiding  them,  by  leaving  Ferguson  to  struggle  as  best  he 
could  with  his  own  hopeless  incapacity  to  manage  the  business;  for  he  had 
not  the  capacity,  and  the  fortune  he  possessed  does  not  show  to  the  contrary, 
far  it  was  the  product,  not  of  his  own  skill  in  business,  but  of  the  natural  in- 
crease in  the  value  of  real  estate,  purchased  at  an  early  day,  in  what  after- 
wards became  the  heart  of  agrowing  city.  This  peril,  no  doubt,  induced  Fer- 
guson to  make  the  contract  he  did,  but  it  is  ywj  certain  that  a  court  of  equity 
would  treat  it  as  an  impositionand  an  undue  influence  upon  him,  even  when 
the  parties  are  dealing  "at  arm's  length."  Moreover,  this  is  not  all,  nor  the  true 
situation,  still  viewing  the  parties  in  the  ordinary  relation  of  buyer  and  seller, 
under  no  obligation  to  deal  couscientiously  with  each  other. '  Dent  was  himself 
insolvent,  and  without  means  to  pay  au  indebtednesB  quite  as  large  as  Fergu- 
son's, and  the  property  was  as  much  in  peril  in  bis  hands  as  Ferguson's.  He 
gave  Ferguson  no  security  whatever  for  the  performance  of  his  agreement. 
His  assumption  of  the  debts  did  not  amount  to  anything,  for  outside  of  this 
very  propel-ty  purchased  Uy  him  he  is  not  shown  to  have  had  any  means  to  make 
such  assumption  by  him  of  any  value.  He  did  not  even  secure  the  $10,000,  and 
it  has  never  been  paid  to  this  day.  Ferguson  acknowledges  the  payment  of 
91.400,  but  he  had  previously  acknowledged  the  payment  of  the  S4.,000  cash 
when  it  had  never  been  paid.  The  weight  of  the  evidence,  however,  la  that 
the  81,400  was  received;  but  this  is  all  he  is  satisfactorily  proven  ever  to  have 
received.  The  82,600  secured  by  deposit  of  deeds  with  Van  Dyke  turned  out 
to  l>e  no  security,  for  it  was  exchanged  for  woi-thless  notes  on  Farly,  collect- 
ible only  by  lawsuit,  to  enforce  a  lien,  which  was  lost ;  and  when  the  trade  with 
Hicks  for  the  Early  notes  was  rescinded  the  land  passed  back  into  the  Dents 
through  a  brother  of  Henry  G  Dent,  to  whom  they  had  been  assigned  for  an 
indebtedness,  wbicli  is  asserted,  but  not  proveu  in  its  particulars;  and  this 
is  done  and  sought  to  be  sustained  upon  the  strength  of  a  pro  oonfeno  by 
Ferguson  in  a  bill  asserting  that  the  32,600  due  him  had  been  paid. 
,  This  Is  not  satisfactory  proof  under  the  circumstances  of  this  case,  show- 
ing that  Dent  used  and  claimed,  and  now  claims,  under  the  contract,  the  right 
to  use  Ferguson's  name  in  all  lawsuits  and  other  matters  necessary  to  carry 
out  the  purposes  o.  that  contract.  Besides,  he  was  there  sued  only  as  ad- 
luinistrator,  and  the  parties  are  not  the  same  (Tttomas  H.  Dent  being  plaintiff 
in  that  case)  as  here,  and,  technically,  the  ^iro  aonfesso  does  not  bind  plaintiffs 
in  this  suit,  as  it  would  not  have  bound  Ferguson.  The  86,000  notes  of 
Dillard  were  in  no  way  secured.  Dillard's  name  added  nothing  to  Dent's 
obligation,  and  neither  was  of  any  pecuniary  value.  The  provision  that  Fer- 
guson would  not  make  deeds  until  the  contract  was  complied  with  by  Dent 
was,  as  a  security,  of  no  value;  it  could  not  displace  the  liens  of  creditors  al- 
re:uly  attached,  nor  any  to  be  subsequently  acquired,  and,  as  against  Fergu- 
son's creditors,  would  have  been  of  no  avail.  Besides,  a  subsequent  agree- 
ment permitted  Van  Dyke  to  make  the  deeds,  and  there  seems  to  be  no  reason 
for  this,  unless  he  would  be  more  compliant  to  Dent  than  Ferguson,  which 
the  record  shows  from  their  relation  to  have  been  altogether  probable,  or 
unless  Ferguson  was  so  incapable  of  managing  his  affairs  that  he  must  liave 
Van  Dyke  do  it  for  him.   If  this  be  so,  it  is  a  fact  to  show  how  easily  he  was 


Digitized  by 


423 


liable  to  imposition  and  undue  influence.  Moreover,  the  ihatruments  con- 
taining the  contract  apd  the  pretended  securitj  not  being  registered,  It  is 
possible  tliat  the  property  became  subject  to  the  superudded  peril  of  being  lia- 
ble for  Dent's  debts  as  well  as  Pergu&on's.  Againat  these  perils  Ferguson 
liad  no  security* for  the  910,000,  certainly  none  passing  from  Dent,  and  his 
only  chance  to  get  that  was  to  save  it  fi-om  the  creditors  out  of  tbe  very  prop< 
erty  conveyed,  just  as  Dent  whs  to  save  wliat  he  could  out  of  the  same  prop- 
erty for  himself.  What  consideration,  then,  did  Dent  pay  for  Ferguson's 
property?  Absolutely  nothing,  for  he  had  no  other  security  ttian  the  prop- 
erty itself,  which  was  in  peril,  and  this  trade  added  to  tlie  peril  and  nothing 
to  the  security.  It  is  manifest  that,  while  in  form  a  cootract  for  the  sale  of 
property,  it  was  really  a  gift  of  it  to  Dent,  on  a  promise  to  save  910,000 
out  of  it  foi'  Ferguson,  if  the  creditors  conld  be  cixoumveDted,  and  no  security 
for  the  promise  except  a  reliance  on  the  ability  of  Dent  to  oircumvent  the 
creditors.  No  man  but  a  lunatic,  an  idiot,  or  one  in  the  toils  of  a  stronger 
man  would  make  such  a  contract,  and  a  court  of  equity  cannot  tolerate  it,  as 
the  cases  ali'eady  cited  show,  and  they  could  be  'multiplied  in  abundance. 

The  real  contract  was  one  to  defraud  tlie  creditors  of  Ferguson  and  H&at 
out  of  this  property,  and  it  was  calculated  that  this  conld  bC  done  on  a  basis  of 
910.000  to  Ferguson,  to  be  realized  out  of  the  property  itself,  and  all  the  bal- 
ance to  Dent,  wiiatever  that  might  be.  But  this  was  an  unequal,  uncon- 
scionable, and  unfair  division,  particularly  in  view  of  actual  results,  in  the 
accomplishmeut  of  which  Dent  has  risked  nothing  but  his  time  and  labor, 
f  erguson  has  agreed  to  give  too  ranch  for  Dent's  services  in  that  behalf,  and 
it  is  a  gratuitous  assumption  of  the  answer  "that  plaintiff  cannot  reap  the 
benefit  of  anv  fraud  on  the  part  of  Ferguson  with  his  (sedltors."  and  that 
*'  he  got  dlO.OOO  in  good  notes  and  money  for  his  interest  in  tbe  property  in- 
volved." The  answer  says:  "He  not  only  concealed  this  consideration,  but 
aided  Dent  to  conceal  bis;  in  other  words,  good  faith  was  kept  between  them 
throughout,  and  not  the  best  of  fiaith  by  either  with  thetr  creditors:"  Aeo- 
ord.  119. 

One  of  the  objects  of  the  bill  is  to  prevent  the  defendants  from  reaping  the 
lion's  shareof  the  benefits  of  this  confessed  fraud,  and  the  maxim,  in  pari  de- 
lieto  potior  eat  oonditio  dtfendentia,  so  much  invoked  by  tlie  pleadings,  and 
in  argument  of  counsel,  has  no  application  wiiatever  to  a  case  like  this.  The 
supreme  court  has  settletl  that  in  Brooks  v.  Martin,  2  Wall.  70,  where  a  part- 
nership was  made  to  chent  the  soldiers  of  the  Mexican  waroiit  of  their  treas- 
ury scrip  and  bounty  lands ;  and  the  court  set  aside  an  unconscionable  sale,  for 
an  inadequate  price,  by  one  of  the  partners  to  the  other  of  his  share  of  the 
illegal  profits.  The  principle  is  that  where  the  fraud  is  executed,  and  is  of 
a  kind  that  reaches  only  individuals,  and  does  not  involve  public  policy,  Ihe 
courts  will  Compel  the  guilty  parties  to  divide  tlie  fruits  of  the  fraud  fairly. 
It  is  frequently  applied.  Planters'  Bank  v.  Union  Bank,  16  Wall.  483,  500. 
And  see,  also,  cases  cited  <iTguendo  in  Brooks  v.  Martin,  supra;  Pfmffer  v. 
Maltby^  54  Tex.  454;  Hall  v.  Riohardson,  22  Hun.  N.  Y.  444. 

*  Principal  and  Agent. 

I  have  thus  far  considered  the  ciise  on  defendant's  theory,  that  on  May  14. 
1869,  the  date  of  the  contract  Exhibit  A,  there  was  no  fiduciary  relation  be- 
tween the  parties.  It  is  not  material  here  to  consider  whotlier  Dent  was 
afterwards  agent  for  Ferguson  or  held  tlie  property  as  his  own.  The  point  of  in- 
quiry is  the  date  of  the  contract  and  anterior  thereto.  Did  Dent  at  that  time 
hold,  or  had  he  recently  before  held,  such  fiduciary  relation  to  Ferguson  as  to 
bring  him  within  the  familiar  principle  that  one  so  situated  must,  in  order  to 
sustain  any  dealings  about  the  subject-matter  of  the  confidence,  show  the  ut- 
most good  faith  and  afair  and  adequate  consideration  for  the  contract?  The 
fact  that  he  did  occupy  such  a  relation  admits  of  no  argument  on  this  reconl. 
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He  had  acquired' such  full  mjinngement  and  control  <rf  Ferguson's  property 
and  business  that  be  was  substantially  its  master.  The  very  fact  that  he  ex- 
ercised such  full  control  shows  that  Ferguson  could  not  have  managed  with- 
out such  an  agent,  and  demons tr^tes  some  infirmity  orincap^pity  that  made 
the  agency  necessary.  It  is  the  very  case  for  the  highest  good  faith  and  self- 
restraint  from  all  temptation  to  make  profit  out  of  speculations  with  the  prin- 
cipal. It  is  difficult  to  conceive  a  state  of  facts  where  the  power  and  influ- 
ence of  the  agent  were  greater  than  Dent  had  over  Ferguson  and  his  pron- 
erty,  and  on  this  subject  the  record  speaks  plainly  enough  to  discredit  as  bold- 
ness any  denial  of  the  fact.  And  what  has  been  already  said  shows  that  if 
the  contract  cannot  be  sustained  as  between  men  occupying  no  flduciary  re- 
lation, a  fortiori,  it  cannot  be  under  the  stricter  requirements  which  the  law 
makes  of  one  who  holds  such  a  relation  of  confidence  as  the  proof  shows  Dent 
held  towards  Fei^uson  and' this  property  at  the  time  that  contract  was  made. 

Not  only  did  he  occupy  this  relation  of  trust  towards  Ferguson  and  the 
property  he  bought,  but,  as  to  most  of  the  indebtedness  so  extravagantly  pa- 
raded as  a  sufiicient  embarrassment  of  Ferguson  to  make  the  contract  a  i^r 
bargain,  he  either  held  the  absolute  relation  of  principal  debtor,  in  which  Fer- 
guson was  only  his  surety,  or  else  was  so  connected  with  the  making  of  the 
debt  as  bound  him,  in  all  fairness,  to  do  the  utmost  in  his  power,  without  com- 
pensation, to  relieve  Ferguson  against  it. 

My  analysis  of  the  indebtedness  mentioned  in^the  schedule  to  Exhibit  A, 
conceding  that  the  whole  of  it  afFects  the  property  claimed  by  the  bill, — though 
itdora  not, — shows  this  state  of  facts:  Total  indebtedness,  |i49,379.92.  Of 
this  the  Nicholson  pavement  assessment  of  66,998.04  was  not  an  incumbrance 
or  a  debt  due  by  Ferguson,  and,  not  having  been  paid  by  Dent,  it  should  be 
deducted  in  considering  the  question  of  adequacy  or  inadequacy.   If  anybody 
was  bound  to  know  that  the  law  would  so  declare,  il  w:is  Dent,  as  well  as 
Ferguson,  for  he  was  "full  agent*'  in  the  management  of  this  property.  As 
between  them,  it  should  be  deducted,  which  would  make  the  entire  indebted- 
ness the  sum  of     -         -         -         -         -  942,321  88 
From  this  should  be  deducted  the  Carmack 
debt,  in  which  Dent  was  principal  debtor, 
and  Ferguson  liis  suretv,  (as  will  be  shown 
infra,)      -         -       '  -         -         -        »18,750  00 
And  the  Jones  decree  against  Ferguson  as 
Dent's  surety  on  notes  given  by  the  latter  for 
land  purchased  by  him  at  diancery  salOt  •          7,306  52 

  26,056  52 


Balance,    -  316.265  36 

This  balance  represents  the  total  of  Ferguson's  own  indebtedness,  discon- 
nected /rom  Dent,  and  the  full  extent  of  his  embarrassments,  as  shown  by  the 
incumbrances  of  the  schedule  to  Exhibit  A,  upon  which  the  defendants  can 
rely  with  any  show  of  justice  in  determining  the  fairness  of  the  bargain  made 
on  May  14,  1869.  Gloing  outside  the  schedule  we  And  the  followfng  Incum- 
brances on  the  property  involved  in  it,  in  addition  to  those  enumerated  therein: 

The  Stapleton  Judgment  in  the  United  States  court  on  a  com- 
promise note  for      -        -         -        -         •         -  8  862  83 
And  the  Hardin  judgment,  aggregating  some  ^        2,100  00 

And  the  lien  of  the  Miffleton  bill,  with  costs,  -        -       409  85 


83,372  18 

The  two  former  of  these  were  Dent's  own  debU,  for  which  Ferguson  was 
surety;  the  latter  was  Ferguson's  individual  debt>  which,  added  to  the  above 
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balance  of  $16,265.36,  Increases  lifs  Indebtedness  to  •16,674.71.  This,  of 
course,  does  not  include  the  Ctafiin,  Selby,  Miller,  or  Apperson  debts,  nhich 
will  be  hereafter  treated  -with  the  Cannack  indebtedness. 

It  is,  however,  necessary  to  somewliat  further  analyze  Fergnson's  indebt- 
edness in  its  relation  to  the  several  pieces  of  property  inoladed  in  Exhibit  A, — 
buth  tboseinvolved  in  the  bill  and  those  notso  involved, — and  toexaniine  tlie 
proof  with  reference  to  their  respective  values.  Counsel  have  strangely  neg- 
lected to  prove  these  values  with  any  satisfaction,  or  how  the  various  debts 
and  incumbrances  have  been  disposed  of.  Botli  sides  seem  to  have  abandoned 
some  of  tlie  property  to  strangers  to  tliis  record,  and  to  have  assumed  that 
proof  concerning  it  was  immaterial,  but  which  is  important  in  the  view  wetake 
of  the  case.  There  is,  however,  enough  testimony  to  enable  us  reasonably  to 
ipfer  from  it  sufficient  facts  to  dispose  of  the  case.  And,  first,  we  will  consider 
the  values:  Royster  &  Co.,  real-estate  agents,  estimate  Its  rental  value  at  6590 
per  month  at  the  time  they  certified  it;  Morrison  fixes  it  at  6400  to  8450  per 
month  when  he  collected  rents,  in  the  life-time  of  Ferguson  and  Dent,  and 
"Wheatley,  the  receiver,  by  actual  results,  finds. the  rental  value  to  be  6240  a 
month.  The  two  former  include  the  Coward  pi-operty  in  their  estimates;  it 
is  not  In  the  bill,  and  Is  not,  therefore,  included  by  Wlieatley.  None  of  them 
take  into  account  the  Greenlaw  or  ice-house  property  on  Beale  street,  near 
Shelby.  Hines,  a  partner  of  Dent's  in  the  real-estate  business  at  an  early 
day,  roughly  estimates  the  property,  in  1869,  at  6100,000.  Ford,  who  owns 
land  in  the  same  locality,  values  it,  unimproved,  at  SlOOper  front  foot  on  Beale 
street  in  1869.  Parker,  a  real-estate  dealer,  without  claiming  to  be  accurate, 
puti  It  at  675,000  in  1869,  and  the  defendant  George  G.  Dent  estimates  tbe 
property  involvetl  in  the  bill  at  629,500  at  the  time  he  testified. 

Mr.  Wheatley's  testimony  is  more  satisfactoiy  than  any  of  tbe  others  because 
given  more  in  detail,  but  he  is  ao  loosely  examined  that  there  are  some  very  im- 
portant omissions.  Analyzing  his  testimony,  it  gives  the  following  as  the 
value  of  the  property  scheduled  in  Exhibit  A,  though  not  all  involved  in  the  . 


bill,  viz.: 

Frontage  on  Beale  street,  without  improvements,  236  feet  at 

3100,     -         -   '   628,600 

Ferguson  Hall  improvements,  valued  at     -         -         -  8,000 

Improvements  on  McWilliams'  tot,  valued  at  -         -         -  3,500 

Improvements  on  Barbour  lot,  valued  at     -  '       -         -  3,000 

Coward  lot,  without  improvements,  valued  at  -         -        .-  8,560 

Hell's  Half  Acre,  without  improvements,  valued  at          -  1,400 

Greenlaw  lot,  without  improvements,  valued  at        -  .  6,720 

Ten  feet  next  toengine-houseon  De  Soto  street,  valued  at  -  400 
Improvements  on  Hell's  Half  Acre  and  Shirt-tail  Bend,  valued 

at   3,000 


658.180 

•(By  a  typographical  error  this  last  is  printed  in  the  record  613,000.) 
The  above  does  not  include  the  value  of  t|ie  improvements  on  the  Coward 
property,  which  tbe  other  pi'oof  shows  to  have  been  considerable,  or  on  the 
Greenlaw  and  Jobe  lots,  as  to  which  there  is  no  tttstknony,  nor  does  it  in- 
clude the  land  In  Sliirt-tail  bend,  except  thetenfeetleiuling  to  it  from  DeSoto 
street. 

All  the  witnesses  are  misled  by  the  fallacious  assumption  of  examining 
counsel  that  the  incumbrances  on  the  property  affect  its  value,  and  it  is  a 
fallacy  running  all  through  this  case.  What  is  important  to  know  in  an  in- 
quiry like  this  is  tlie  actual  money  value  of  the  property,  and  then  the  char- 
acter and  extent  of  the  incumbrances,  from  which  inferences  of  fact  develop 
themselvra;  or,  if  necessary,  they  may  be  supplemented  by  opinions  oC  wit* 
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iiesses.   Unsatisfactory  as  it  is.  we  think  it  a  fair  inference,  from  all  the 
proof,  that  the  property  in  Exhibit  A  was  worth,  May  14,  1869,  not  less  than 
1^75.000.   If,  therefore,  Dent  liad  paid  all  Ferguson's  own  debts,  dollar  for 
dollar,  and  the  cash  payment  stipulated  in  Exhibit  A,  the  Question  of  ade- 
quacy or  inadequacy  would  stand  thus: 
Total  value  of  property,  »75,000 
Deduct  Ferguson's  debts,  •16,674,  and  sidd  cash  pfqriaent, 
»iO,000,   26,674 


Leaves  as  Dent's  profit,  the  sum  of       -         -         -  $48*826 

Or,  taking  Wheatley's  estimate  of  958, 180,  with  all  Its  omissions,  as  the  true 
value,  and  the  profit  made  would  only  be  reduced  to  $31,506.   Neither  of 
these  results  will  stand  the  teat  of  Uiat  good  faith  in  dealing,  and  that  f^r 
price  which  every  agent  must  prove  he  has  paid  to  bis  principal  when  be 
buys  property  from  Tiim.  But  when  it  is  conaidOTed  that  the  $10,000  was 
not  paid,  or  secured  to  be  paid,  according  to  the  contract, — abilitgr  or  will- 
ingnees  to  now  pay  is  wholly  immateriu  to  this  Inquiry, — and  that  the  in- 
cumbrancee  were  not  paid  or  secured  to  be  paid  by  Dent  in  any  other  way 
than  by  the  appropriation  of  the  property  itself  to  their  payment,  the  case 
does  n<^  stand  even  that  well  for  the  agent  who  desired  to  speculate  with  his 
principal's  property  in  the  business  of  defeating  the  ctedltt^  of  both, — "the 
strict  morality  of  which  respondents  say  tliey  are  advised  is  not  here  in- 
volved,** (Becord,  p.  119,)  which,  if  true,  estoira  the  defendants  from  relying 
upon  any  immorfility  iu  it,  by  invcAing  the  defense  of  in  part  delMo, 
But  let  us  examine  further  these  inonmbraBoeB  of  Fergu- 
son's own  d^ts,  amounting  to  said  sum  of       -        -  $16,674  71 
Which  inoludea  the  Coward  debt,  amounting  to  $3,000  00 
The  0*Toole  debt,  (No.  2,)  amounting  to    -       1^00  00 
The  Crook  indebtedness,  amounting  to-        •    1,059  30 
And  the  debt  due  Greenlaw,  amounting  to  3.400  00      9.059  30 

Which  leaves  Ferguson's  debts  on  property  sued  for  at  $  7,615  41 

There  should  also  be,  of  course,  a  corresponding  reduction  of  the  value  of 
the  property  scheduled  in  Exhibit  A,  by  deducting  therefrom  the  value  of  the 
realty  tlierein  not  claimed  by  the  bill,  and  incuml)ered  by  the  four  debts  just 
enumerated.  ■ 

Taking  Wheatley's  estimate  as  above,         -  -  $58,180  00 

Deduct  Ihe  property  on  Beale  St.,  near  Shelby,  -  $6,7^ 

And  the  Coward  lot  on  De  Soto  St.,  (107  ft..)        -  8,560     15,280  00 

Leaves  the  value  of  the  property  claimed  by  bill*    -        -  $42,900  00 
From  which  tfdEO  the  incumbrances  of  Ferguson's 
debts  on  it,       -         -        -        -         -         -  7,615  41 


Tt  leaves,  as  Dent's  profit  in  the  transaction,         -        -  $35,284  59 
Or  asanming  that  he  paid  the  $10,000  according  to 
contract,  the  protft  would  be    -        -         -         -       $25,284  69 

The  bill  charges  that  the  four  debts  last  named  were  paid  by  Ferguson  be- 
fore May  14, 1869,  or  subsequently,  out  of  tbe  rents  and  profits.  The  pnawers 
say  nothing  of  the  O'Toole  $1,600  debt,  and  deny  all  knowledge  of  th*  Crook 
debt.  There  is  no  proof  as  to  tbe  payment  of  any  of  them,  except  that  the 
Coward  lot  has  been  subjected  by  bill  in  chancery  to  the  payment  of  the  in- 
cumbrances upon  it,  by  which  it  passed  tu  Coward,  was  abandoned  by  defend- 
ants, and  is  not  claimed  in  this  suit.    The  burden  being  upon  defendants  to 


Dgi  ized  by  Google 


nntauBOK  v.  dbmt. 


427 


show  Dent's  utmost  good  faith  in  dealing  with  his  principal,  and  that  a  fair 
and  i-easonable  price  was  paid  bj  him  for  the  property,  tt  cannot,  on  this  rec- 
ord, be  asBuined  that  he  has  paid  any  of  these  four  debts,  the  first  three  of 
which  were  incumbrances  upon  the  Coward  lot,  and  the  last  upon  the  Green- 
law lot. 

Ttiere  is  in  the  record  a  suggestion  of  suspicion  that  there  should  be  some 
further  elimination  in  the  Ford  transaction,  (about  which  there  is  some  confu- 
aion  of  boundaries  and  a  too  meager  explanation  that  the  trust  deed  was  "closed 
out,")  iC  the  precise  facts  were  Icnown;  and  also  as  to  the  Miller  &,  Pimm 
judgment  incumbranws;  for,  in  Frazer's  agreement  with  Ferguson  (Record, 
p.  675)  it  Is  mentioned  that  Ferguson  has  paid  certain  Miller  &  Pimm  security 
debts,  and  the  fact  is  that  the  Miller  ft  Pimm  property,  which  Ferguson  held 
as  security,  passed  first  Into  Fntzfir  and  then  into  Dent;  at  least,  they  now 
en^oy  the  property.  Bat  while  the  burden  la  upon  the  defendants  to  show 
feiniess,  and  in  the  absenoe  of  piY>of  all  Intendments  of  the  law  are  coitclusive 
against  an  agenc  dealing  wiUi  his  principal,  these  last  items  have  not  been 
eliminated  in  arriving  at  the  inadequacy  just  shown.  Kor  are  the  O'Toole 
lot  f 50x125  feet)  at  the  comer  of  fieale  and  De Soto  streets,  and  the  lot  (60x60 
feet)  on  Hernando  street  in  the  rear  and  south  of  Ferguson  hall  included  In 
tim  foregoing  calculations,  because,  though  demanded  by  the  bill,  they  are  not 
included  in  Exhibit  A. 

But  inasmuch  as  there  was  tto  reasonable  or  adequate  security  passing 
from  Dent  to  Fe^uson  for  the  payment  eittier  of  the  SIO.OOO  or  the  incum- 
brances, and  as  It  was  a  specoli^n  pure  and  simple  In  the  property  itself  and 
in  Dent's  ability  to  save  it  from  creditors,  we  should  test  this  question  of  ade- 
quacy by  actual  results  rattier  than  by  anperfOnaed  and  unsecured  promises 
of  advantage. 

The  amount  of  profit  as  shown  above  made  by  Dent  Is       •   933,884  69 

(935,284.59  less  the  91.400  actaally  paid  Ferguson.) 
To  which  must  be  added  the  profit  of  Miffleton  bill,         -  299  35 

(9409.35  less  the  9110.00  actually  paid.) 
And  the  state  and  county  taxes  not  paid  in  the  sum  of      -      1,850  00 
Together  with  the  city  taxes  for  the  forty-first  corporate  year,       1,362  84 


The  lien  of  the  Miffleton  biU  not  having  been  scheduled  in  Exhibit  A,  and 
the  taxes  not  having  been  paid  by  Denjt,  aa  we  know,  since  they  are  now 
being  paid  by  the  receiver, — though  one  of  the  defendants  testiQes  that  some 
taxes  were  paid,  but  the  amounts  are  not  shown  nor  are  the  receipts  produced, 
— the  foregoing  additions  are  made.  This  calculation  is  reached  by  crediting 
Dent  with  the  payment  of  the  Ford  debt,  which  the  defendants  have  not  shown 
be  paid.  It  appears  in  proof  that  the  weatthreefeetof  theMcWilhams  lot  were 
conveyed  to  Ford,  and  that  between  this  narrow  strip  and  his  40<foot  lot  is  one 
of  16  feet  front.  I  infer  that  Ford's  debt  was  really  paid  by  conveying  to  him 
the  19  feet  east  of  his  -lO-foot  lot.  Ford  says  he  paid  the  Laird  and  McDavitt 
incumbrances,  and  the  above  result  is  reached  by  allowing  them  as  paid  by 
Dent.  The  Ford,  McDavitt.  and  Laird  debts,  all  amounting  to  93.317.95, 
were,  therefore,  ab  most, all  of  Ferguson's  debts  that  incumbered  the  166x126 
feet  on  Beale  street,  which  Dent  could  have  paid  under  the  proof  In  this  rec- 
ord, and  leaves  only  . the  Cnrmack  incumbrance  upon  it. 

The  only  incumbrance  upon  the  Ferguson  Hall  lot  was  the  levy  upon  the 
east  10  feet  of  it  of  the  Wilkerson  judgment  for  9519.50,  in  which  Ferguson 
was  surety;  and  while  it  is  allowed  Dent  in  the  above  amount,  the  probabili- 
ties are  that  Ferguson  paid  it  in  the  transaction  with  Frazer  concerning  the 
Miller  &.  Pimm  securities.  The  Hell's  Half  Acre  lot  was  incumbered  by  the 
Yolllntine  debt  of  9660.27,  which  the  bill  says  Fergu8««  paid:   The  answer 
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denies  all  knowledge  of  this,  and  as  there  la  no  proof,  ft  la  allowed  above  aa 
though  pHid  by  Dent.  The  Coward  and  Greenlaw  lota  we  have  eliniinaled. 
«nd  the  "SUrt-tail  Bend"  property  waa  unincumbered. 

But  let  ua  look  at  this  transaction  in  yet  another  view  of  the  queation  of 
inadequacy.  It  being,  though  in  form  otherwise,  a  mere  contract  for  apeo- 
ulation  In  a  acheme  to  so  manage  Ferguson's  property  as  to  save  it  for 
both  in  fair  proportions,  according  to  the  contribution  of  each,  let  ua  try  it  by 
the  actual  fruits  at  the  venture,  but  uiider  the  law  governing  the  dealing  (rf 
an  agent  with  his  principal.  Ferguson,  as  shown,  put  into  the  enterprise  bis 
property,  worth,  at  the  lowest  estimate,  over  858,180,  and  agreed,  as  the  de- 
fendant say  in  their  answers,  to  do  everything  he  could  t)  further  the  ob- 
ject in  view  by  allowing  the  use  of  his  name  in  all  necessary  lawsuits,  by  the 
making  of  deeds,  etc.,  and  faithfully  kept  the  contract.  l>ent  put  in,  so  far 
HS  we  can  see,  only  his  services  and  skill  in  the  business,  and  the  success 
achieved  shows  that  these  were  valuable.  I^ow,  Bent  paid  in  the  prosecution 
of  the  business  the  following  suius,  discarding  all  conaidei'Stiona  growing  out 
of  the  fact  that  the  bulk  of  the  debts  were  his  own,  in  wbl<di  he  ha4  involved 
Ferguson  as  his  surefy:  < 

To  Claflin,  aa  defendants  assert,  but  do  not  prove,  -      - '  S  2,000  00 
(And  the  real  amount  is  otherwise  proven  to  be  but 
•1,0000 

^  To  Selby ,  CSOO.  and  to  Selby's  lawyers,  •825,  making  in  all  .      1,325  00 
It  does  not  appear  how  the  Fitser  Miller  oltdm  was  settled, 
though  it  was  transferred  to  Fletcher,  the  surety  on  the 
replevin  bond,  and  by  him  to  Bent.   By  assuming  it  waa 
settled  in  the  same  proportion  as  the  others,  the  amount 

would  be   1.500  00 

To  Apperson,  on  bis  claim,  the  sum  of  -         -         -  500  00 

To  the  claimants  on  the  Carmack  trust  debts,  in  all,  -  -  7,100  00 
To  Stapleton,  (Ferguson  being  Bent's  surety  in  this,)  '  8^  8S 

To  Hardin,  (Ferguson  being  Dent's  surety  in  this.)  -  2,100  00 
To  Mitaeton.  througli  Walker,  the  sum  of    -         •  110  GO 

To  which  add  Ferguson's  own  debts,  except  taxes  on  the 
property  demanded  by  the  bill  and  in  Exhibit  A:  the  Ford 
debt.  «2.111.75;  McDavitc  judgments,  8300.75  and 
S413.U;  the  Laird  judgment,  S492.31;  Wilkerson  debt, 
•519.50;  and Vollentine,  »660.27.  •        -         •*       -      4,497  72 


Milking  a  grand  total  of      -         -         -         -       -   •19,995  55 

And  here  it  is  to  be  remarked  that  Dent,  the  principal,  while  under  a  plain 
obligation,  not  only  as  principal,  but  also  by  the  contract.  Exhibit  A,  to  pm- 
tect  Ferguson,  liis  surety,  against  these  debts,  secured  his  own  release  from  Ap- 
person by  coercing  Ferguson,  through  importunity,  at  least,  to  consent  to  Dent's 
i-elease  without  releasing  liimself .  Kothing  in  this  record  shows  more  plainly 
how  much  Ferguson  waa  under  the  domination  of  Dent,  and  how  utterly 
unable  he  was  to  take  care  of  himself,  aa  against  Bent,  tlian  Uiis  undisputed 
transaction  about  the  Apperson  release.  It  is  worth  mora  as  evidence  tlian 
the  opinions  of  all  the  witnesses  in  the'  record. 

Taking  now  the  above  estimated  value  of  such  of  the  prop- 
erty in  Exhibit  A  as  is  claimed  by  the  bill,  or  -         -      •42.900  00 

And  dedncting  the  above  sum  as  paid,  or     -        -        *    19,995  55 


And  we  have  a  balance  of  -         -  .         .      •22,904  45 

—As  the  balance  of  Ferguson's  interest  when  freed  from  all  incumbrance  (ex- 
cept unpaid  taxes)  on  the  prupei-ty.  Hay  14, 18t>9,  in  Exhibit  A.  now  claimed 
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by  the  bill,  and  tlussnm  represents  the  proQts  of  the  enterprise  on  thfs  theoiy* 
and  is  certainly  tlie  moat  favorable  calculation  possible  for  the  defendants  on 
the  subject  of  inadequacy.  How  would  a  court  of  equity  divide  this  sum 
between  these  joint  adventurers  iu  the  speculation  of  circumveuting,  not  tu  stiy 
defrauding,  the  credltoi's  who  have  been  the  victims,  and  for  his  part  of  which 
Dent's  counsel  ajwlogised  by  saying  that  be  did  not  wish  to  pay  for  the  Log- 
wood goods  twice,  when  in  fact  he  has  not  nearly  paid  fortheni  even  once,  and  ^ 
altogether,  on  our  too  liberal  estimate  in  his  favor,  only  $12,425,  and  all  this 
wilh  Ferguson's  property,  except  the  S2.500  realized  out  of  the  Botanico-Med- 
ical  College  lot?  But,  passing  all  other  considerations,  how,  as  between  prin- 
ciital  and  agent  dealing  tlius,  would  the  court  apportion  Uiis  profit  of  922,- 
iK)4.45?  Certainly,  Ferguson  should  have  been  paid  onO'balf  to  make  ttany- 
thing  like  a  full  and  fair  deftl  between  them,  but  we  find  him  taking  only 
410,000  in  unsecured,  unperformed,  and  to  thto  day  violated  promises,  on 
which  nothing  has  been  realized  except  a  paltry  61,400.  This  is  not  such  a  con- 
tract aa  an  agent  may  make  with  his  principal ;  and  a  court  of  equity  cannot 
sustain  it.  To  execute  it  nuw,  if  we  would,  by  paying  Ferguson  tlie  baUnce 
and  interest  after  his  share,  which  in  all  justice  should  have  been  paid 
promptly  according  to  the  contract,  has  been  so  unjustly  withheld  all  these 
years,  leaving  the  entire  property  in  the  enjoyment  of  Dent,  would  be  In- 
equitable. But  that  is  not  ti»  question.  SVas  it  a  fair  advantage  for  the  agent 
to  take  of  bis  principal  In  a  trade  with  himf  I  say  not;  and  whoi  it  is 
considered  that  this  agent  tO(dc  advantage  of  tlie  power  and  influence  he  had 
over  this  evidently  inferior  man  to  involve  him  in  the  wild  and  disastrous 
speculation  of  the  Li^wood  transaction  (when  he  should  have  advised  him 
against  It  and  protected  him  from  it)  by  inducing  him  to  become  his  own 
accommodation  surety,  for  an  amount  nearly  tlie  value  of  his  whole  estate, — 
for  this  was  originally  his  only  attitude,— it  Is,  to  say  the  least  of  it,  the  boldest 
demand  tliat  was  ever  made  In  a  court  of  equity,  to  ask  It  to  consider  the 
Claflin.Selby.  Miller,  Apperson,  and  Carmaek  debts  (either  as  originally  made 
or  as  closed  out)  as  an  element  of  calculation  in  determining  the  fairness 
tills  division  of  the  profits.  The  Hardin  and  Stapleton  debts  stand  on  no  bet- 
ter footing,  and  the  inadequacy  of  the  division  Dent  induced  Ferguson  to 
make  becomes  appalling  to  a  court  of  conscience  when  we  strike  these  out  of 
this  calculation,  and  show  that  Ferguson  sold  his  real  interest,  worth  842,- 
900,  less  incumbrances  of  »4.613.72,  or  the  sum  of  938,286  28,  for  ei,400oash, 
and  unsecured  and  yet  unmcecuted  promises  to  pay  $S,60U  additional. 

We  deem  it  necessary,  however,  to  treat  somewliat  more  fully  the  all^;ed 
partnership  relation  between  thQse  parties,  as  the  greatest  inadequacy  we  have 
shown  has  been  in  large  part  reached  by  discarding  the  debts  arising  out  of 
the  partnership.  The  facts  are  that  at  the  timeof  theljogwood  purchase  Fer* 
gtison  was  only  a  surety  on  the  "Dent  &  Co. "  notes  and  on  tlie  Cluflin  replevy 
bond.  Subsequently  he  appears  as  principal  on  the  Miller  and  Selby  replevy 
bonds,  and  hia  attitude  does  not  clearly  appear  in  the  Apperson  suit,  though 
he  seems  to  have  been  sued  jointly  with  the  other  defendants,  as  a  partner,  per- 
haps. Logwood  denies  in  his  answer  to  the  Pitser  Miller  bill  that  Ferguson 
was  a  partner  of  H.  G.  Dent  &  Co.,  and  says  he  had  no  connection  with  the 
trade  except  as  indorser  of  the  notes.  Dent  also  denies  it  in  his  answer,  and 
says  Ferguson  "has  an  interest  in  said  house,  but  that  same  was  acquired  long 
after  tlie  said  purchase,  to-wit.  July  1,  1807."  Ferguson  says  that  "about 
July  1, 18t)7,  at  tlie  instance  of  H,  C3-.  Dent,  he  went  into  the  firm  and  became 
an  equal  partner  with  said  Dent  therein,  hoping  to  realize  something  there- 
from." Here  it  is  to  be  noted  that,  as  Dent  was  manager  of  Ferguson's  busi- 
ness and  especially  of  his  litigation,  the  latter'sstatementsshould  not  betaken 
too  strongly  against  him,  as  it  was  probably  more  the  language  of  Dent  than 
of  Ferguson.  Besldee,  it  is  a  familiar  principle  that  courts,  in  receiving  ad- 
misiions  by  pleading,  regard  the  fact  that  they  are  couciied  iu  th?  language 
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of  the  attorney  rather  than  of  the  client.  Dent  doee  not  say  Ferguson  was  a 
purtner,  but  that  "he  acquired  an  interest  in  said  hoQse.**  Moreover,  alt  the 
defendants  in  that  case;  including  Dent,  distioctly  say:  "The  purchase  was 
not  made  with  a  view  of  going  into  and  continuing  the  business  of  a  mer- 
chant, but  that  the  same  was  made  l>y  him  for  the  purpose  of  jobbing  said 
goods  oft  and  trading  them  with  other  property,  the  one  proving  an  induce- 
ment for  the  other."  Again,  Dent  says:  "This  respondent  admits  that  his 
co-defendant  Ferguson  is  not  a  merchant,  nor  did  he  Intend  to  bectMae  one  by 
taking  an  interest  in  said  goods,  but  relies  upon  this  respondent  for  the  man- 
agement and  disposition  of  the  same. " 

Counsel  on  neither  side  have  undertaken  to  prorsBpeciftaillyvlHit  this  con- 
tract about  the  goods  between  Dent  and  Ferguson  was,  and  we  have  no  ac- 
curate knowledge  about  it ;  and,  notwithstanding  the  broad  language  of  Fergu- 
son's answer  aUive  quoted,  that  of  DentimpJles,  under  the  cfreiunstances,  not 
80  mucli  a  contract  of  [wrtnership  as  one  for  Joint  interest  Injthe  goods,  which 
may  be  an  entirely  differeut  thing.  But  if  they  were  meroliants  r^^arlyin 
business*  which  is  earefally  denied,  it  is  a  merely  gratuitous  assumptaon.  In 
the  absence  of  speoiflc  proof,  to  say  that  by  becoming  a  partner  Ferguson  as* 
snmed  any  liability  for  the  previoiuly  existing  debts  of  the  firm  of  "  H.  O.  Dent 
&Co.,"  even  as  between  the  crediton  and  himself.  It  was  not  necessarily  so, 
and  in  the  absence  of  proof  cannot  be  assumed ;  and  yet  that  assnmption  is  the 
main  reliance  of  the  defense  here  in  sedcing  to  charge  Ferguson  as  a  pri  ncipal 
debtor  with  Dent  on  these  claims.  In  determining  ttie  fairness  of  th^  bargain. 
When  the  Carmack  notes  for  $18,500  were  given,  Ferguson  indorsed  them 
as  before,  and  did  not  become  a  joint  maker,  which  is  another  eircnmstance 
gainst  the  notion  of  a  partnership.  iBfoi'eover,  whatever  Ferguson's  techni- 
cal relation  to  the  creditors  may  have  been,  as  between  Dent  and  Ferguson, 
on  the  iMues  of  this  case,  the  former  can  have  no  sort  of  advantage  of  Buch 
relation.  The  case  must  be  governed  by  his  own  attitude  towards  Ferguson 
and  his  own  relations  to  that  transaction.  Now.  by  his  own  confession  that 
Fergoson  relied  on  him  for  the  management  and  disposition  of  the  goods.  Dent 
brings  himself  again  within  the  relation  of  agent  to  his  principal;  and  it  was 
so  decided  in  Brooks  v.  Martin,  2  Wall.  70.  for  such  was  precisely  the  atti- 
tude of  the  partners  in  that  case  and  the  gravamen  of  the  decision.  In  the 
first  place,  therefore,  as  the  general  agent  and  manager  of  all  Ferguson's  busi- 
ness, Dent  was  guilty  of  a  gnws  breach  of  trust  in  selfishly  involving  his  prin- 
cipal in  such  a  disastrous  liability  as  he  assumed  by  Indorsing  the  former's 
notes  and  becoming  a  surety  upon  the  CInfiin  replevy  bond  in  the  ruinous 
Ixfgwood  speculation.  In  the  next  place,  it  was  his  highestduty,  as  Ferguson's 
agent  generally,  and  as  the  manager  of  the  Logwood  guods,  to  apply  them  when 
attached,  speedily  and  entirely  to  the  exoneration  of  Ferguson;  but  there  is 
no  proof  that  he  did  anything  of  this  kind,  and  the  Arkansas  lands  inferen- 
tlally  supposed  to  have'  been  purcliaaed  with  their  proceeds,  and  which  be- 
longed to  the  so-called  partners,  in  some  unexplsiined  way  passed,  like  almost 
everything  Ferguson  seemed  to  have  owned,  into  Dent's  sole  ownership  with- 
out being  used  to  pay  any  of  these  Oebts. 

Both  these  breaches  of  trust  enter  as  a  potential  element  into  an  Inquiry  as 
to  the  fairness  of  the  contract  between  this  agent  and  his  principal,  which  we 
are  asked  to  sustain.  And,  in  themselves,  the  transactions  out  of  which  these 
debts  arose  show  conclusively  how  completely  Ferguson  was  in  the  power  of 
I>ent,  and  how  readily  he  could  be  unduly  influenced  by  him.  If  Dent  could 
prevail  upon  Ferguson  to  do  such  things,  tliere  is  no  wonder  that  he  could  In- 
duce him  to  make  the  bargain  of  May  14, 1869. 

These  so-called  partnership  debts,  I  think,  should  be  wholly  discarded  in 
this  uonsidenttion,  and  the  fundamentdl  fnllacy  of  the  defense  lies  in  treating 
them  otherwise;  or,  if  not  wholly  eliminnte<l,  they  can  only  serve  to  show,  un- 
der the  circumstttncee  of  their  creation,  the  weakness  of  Ferguson's  mind,  his 
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in  Ability  to  t&k«  care  of  himself  in  matters  of  busloess,  and  the  legal  impos- 
aibility  of  an  agent  like  Dent  dealing  with  him  for  any  advantageof  hisonrn, 
be  it  great  or  small.  No  bargain  auch  a  dominating  ageni  could  make  with 
80  fe^ile  a  principal  woiUd  stand  in  a  court  of  equity  without  its  being  sbowii 
beyond  all  peradventure  tliat  it  was  beneficial  to  the  principal,  not  only  in 
the  nature  of  the  baigain  itself,  but  also  In  its  actual  results.  These  debts 
certainly  cannot  be  used  to  magnify  Dent's  part  in  the  transaction,  or  dignify 
his  attitude  towards  it. 

The  fatal  mistake  that  Dent  made,  and  that  counsel  here  pei-petuate,  is  that, 
in  determining  the  fairness  of  Dent's  bargain,  the  evasion  of  the  debts,  in 
whole  m  in  part*  so  that  Ferguson  was  released  from  them,  is  equivalent  to 
payment  of  them  by  him  in  full.  He  can  only  be  allowed  for  what  he  paid; 
otherwise  Terguson  receives  no  benefit  and  no  consideration  for  bis  property. 
£xcept  to  the  epctent  ot  the  actual  payments  by  Dent  either  to  Ferguson  or 
his  crMitors.  and  a  remonable  compensntion  to  him.  there  could  be  no  consid- 
eration  for  sale  by  Ferguson  of  his  property. 

Unless  there  be  some  other  available  defense,  it  is  Impossitde  to  sustain  the 
fairness  of  this  Imrgain  of  May  14,  1869.  We  refer  again  to  the  ease  of 
Brooks  V.  Martin,  gupra,  to  say  that  in  all  respects  it  is  in  principle  a  com- 
plete precedent  for  our  judgment  on  this  branoh  of  the  case,  and  on  ito  au- 
thority alone  we  must  pronounce  it.  We  have  only  carefully  applied  Ui« 
principles  and  reasoning  of  that  case  to  this. 

Statute  of  Limitations  and  Anguiescence. 

Id  ia  hardly  necessary  to  say  that  this  defense  cannot  be  available.-  Under 
more  favorable  circumstances  it  did  not  prevail  in  Allore  v.  Jewnll,  94  U.  S.  506. 
Ferguson  was  in  the  toils  of  Dent.  He  liad  no  capacity  to  manage  bis  af- 
fairs; certainly  none  to  war  against  Dent.  He  did  not  know  enough  about 
his  business  to  understand  his  riglits,  and  no  wonder,  for  its  complications  are 
diflitiult  to  unravel  even  now  by  counsel  and  the  court,  with  the  aid  of  this 
immense  record.  It  does  not  lie  in  the  mouth  of  Dent,  or  those  who  come 
after  him,  to  complain  that  his  schemes  to  cover  up  this  property  from  credit- 
ors and  all  the  world,  and  appropriate  it  to  himself,  were  not  sooner  challenged 
by  a  man  in  Ferguson's  situation.  Uis  heirs  have  proceeded  as  promptly  as 
they  could.  Dent,l<ept  the  books,  if  any  were  kept,  and  the  evidences  of  his 
transactions  as  agent,  and  it  is  bis  fault  if  there  be  any  want  ot  proof  in  ttiia 
case  on  behalf  of  his  heirs;  it  certainly  la  not  Ferguson's 

FeTgrtson'h  Bankrupt. 

Without  undei-taking  to  decide  the  issue  tendered  by  the  plaintiffs,  that 
Ferguson's  bankruptcy  was  instigated  and  procured  by  Cent  for  the  very  pur- 
poses for  which  it  is  now  used,  as  a  shield  against  any  possible  attack  upon 
his  operations,  we  can  have  no  difficulty  in  holding  that  it  cannot  avail  the  de- 
fenda  its  hei-e.  The  estoppeU  by  bis  oath,  so  much  relied  on,  does  not  apply  to 
the  circumstances  of  this  case,  as  we  understand  the  law.  Behr  v.  Iivmrance 
Co.  2  Flippin.  692 ;  Broom,  J^.  Max.  1C8.  It  appears  plainly  enough  from  this 
record  that  Ferguson  did  not  know  the  true  condition  of  his  affairs,  and  Dent, 
being  his  agent,  did  know  it.  He  was  familiar  with  Ferguson's  property, 
knew  it  was  liable  for  his  debts,  and  knew  of  the  bankruptcy,  and  it  does  not 
belong  to  him  to  stand  by  and  see  Ferguson  get  into  that  predicament  by  bis 
oath,  and  then  rely  upon  it  as  a  defense.  If  the  bankruptcy  is  to  have  any 
effect.  It  is  not  in  favor  of  the  defendants,  but  of  Ferguson's  creditors.  Tlie 
act  itself  requii'es  the  bankrupt  to  hold  the  property  in  trust,  and  protect  it 
nntil  it  can  be  delivered  to  an  assignee,  and  if  the  bankrupt  dies  before  an 
assignee  is  appointed  the  trust  passes  to  his  heirs.  The  plaintiffs  here,  then» 
could  recover  it  for  the  assignee  when  appointed. 

We  do  not  think  the  case  has  been  disountinued  by  the  abandohment  of 
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Ferguson  or  the  action  of  tiie  r^;ister  in  returning  It  marked  "dbconUnaed." 
This  conid  only  be  done  by  the  formal  action  ot  the  court.  The  creditots, 
never  having  been  notified,  cannot  be  said  to  have  abandoned  their  intracat  in 
the  proraeding,  and  it  cannot  be  diacontinaed  by  the  bankrupt  without  noti- 
fying them,  as  they  have  tlie  right  to  prosecute  it.  But,  in  lookingover  these 
bankrupt  schedules,  there  do  not  appear  to  be  any  creditors  except  those  as  to 
whom  some  suggestion  of  a  settlement  of  their  claims  appears  in  this  record 
throogh  the  transactions  we  have  been  scrutinizing,  and  one  or  two  compar- 
atively small  claims  reaching  back  to  If^l-1B65,  and  presumably  barred  by 
statute  before  the  bankruptcy  commenced.  The  others  are  too  insignificant 
to  notice.  We  have  therefore  concliided  to  treat  the  bankruptoy  proceeding 
as  worthless  for  any  purpose  in  this  case,  and  leave  the  creditors  who  are  in 
a  condition  to  prosecute  to  whatever  remedy  they  may  have  after  the  propei^ 
has  been  recovered. 

Ot?ier  Property  not  in  Sa;hihit  A. 

■  "What  wehavecalledtlieO'Toolelot,  (60x125  feet,)  at  the  corner  of  Bealean** 
De  Soto  streets,  and  the  small  lot  (60x60  feet)  on  Hernando  street,  south  anA 
in  the  rear  of  Ferguson  Hall,  are  not  included  in  Exhibit  A,  and  must  b« 
separately  considered.  As  to  the  latter  the  record  is  obscure,  and  there  w 
some  confusion  in  its  de.<icription  and  boundai'ies,  and  it  is  sometimes  treated 
as  a  part  of  the  Ferguson  Hall  lot.  The  claim  of  the  defendants  to  both 
these  lots  must,  in  its  ultimate  analysis,  rest  on  the  lien  of  and  the  decree  of 
sale  under  the  MifHeton  bill,  whicli  was  Hied  to  collect  a  jndgment  of  about 
S4<)0  against  Ferguson.  Its  lien,  under  our  law,  attached  to  all  the  property 
descrit>ed  in  it,  and  included  not  only  these  two  lots,  but  all  the  property  in 
Exhibit  A,  and  much  else  besides;  the  object  being  to  reach  all  Ferguson's 
realty  ip  Slielby  county.  .The  bill  was  filed  March  29. 1869,  alxmt  40  days  be- 
fore Exliibit  A  was  executed,  and  no  doubt  alarmed  Ferguson  and  Dent,  as  it 
was  calculated  to  disclose  to  the  creditors  ever^-thing  which  was  concealed.  It 
went  to  a  decree,  and  all  Ferguson's  interest  in  the  whole  property,  including 
these  two  lots,  was  sold  to  satisfy  that  small  debt.  Although  the  answers 
were  somewhat  promptly  filed,  there  was  no  decree  of  sale  until  February  15, 
1871,  and  here  the  matter  rested  till  March  14,  1^73,  when  the  attorney  for 
the  plaintiff  entered  into  a  contract  to  transfer  the  decree  to  one  J.  M.  Walker 
for  925  in  cash  and  8125  to  be  paid  in  90  days.  Walker  in  tliis  matter  was 
acting  for  Dent.  On  this  contract  there  was  paid  in  small  sums  9110.  After- 
wards, on  May  3, 1873,  the  order  of  sale  was  renewed,  presumably  by  Dent, 
who  in  the  name  of  Walker  had  become  tlie  assignee. 

On  May  31.  1873,  there  was  a  sale  of  Ferguson's  interest  in  all  the  prop- 
erty descril>ed  in  the  bill,  and  it  was  bid  ofE  hy  H.Buchanan,  a  young  man 
working  for  Dent,  a  connection  of  his,  and,  like  Wahter,  one  of  his  instro- 
mentalities,  for  the  following  sums:  All  of  lot  1,  block  including  these 
two  lots,  for  810.  and  the  other  property  described  in  that  bill  for  8»4.  On 
March  9.  1874,  the  bid  on  lot  1,  block  46.  was  assign^  to  Thomas  Buch- 
anan, a  brother  of  the  other,  and  an  instrumentality  of  Dent's;  title  was 
vested  in  him  March  31, 1874.  All  this  was  done  for  the  benefit  of  Dent. 
In  1866  Ferguson  gave  a  deed  of  trust  on  the  (60x125  feet)  lot  at  the  comer 
of  Beule  and  DeSototosecureO'Tooleadebt  of  some 63,255. 12, and  the  same 
year  Fitzgerald  levied  an  execution  upon  that  and  the  (60x60  feet)  lot  on 
Hernando  street,  both  of  which  were  sold  to  the  execution  plaintiff  for 
and  were  conveyed  to  him  in  1868  by  Uie  sheriff.  Boon  afterwards  Dent  re- 
deemed from  Fitzgerald,  in  the  name  of  Dlllard,  another  family  connection, 
and  an  instrumentality  of  his  in  these  transactions.  .TTnder  the  O'Toole  truAt 
deed  the  beneficiary  became  the  purchaser  at  the  sale,  and  went  into  posses- 
sion subject  to  redemption  under  our  laws.  Dent.  In  the  nameof  But^anan, 
afterwards  filed  a  bill  against  Mrs.  O'TooIe for  redemption.  Thecase  wenlto 


Dgi  ized  by  Google 


FEBQUaOM  V.  SENT. 


433 


the  supreme  court  and  resulted  in  charging  her  with  the  rents  during  her 
possession  and  applying  them  to  the  redemption  of  the  lot  from  her  sale.  In 
this  proceeding  the  plaintiff  relied  upon  Fei^uson's  title  as  being  superior  to 
that  of  Dillard,  (who  was  shown  to  have  no  title,  and  onlj  holding  for  Dent,) 
claimed  under  theMiffleton  decree,  and  had  the  title  tested  in  him,  Dillard's 
being  set  aside.  This  Dillard  had  become  involved  as  a  surety  on  McLean's 
bond  as  tax  collector,  and  was  otherwi^  bankrupt,  and  no  longer  a  safe  de- 
positary or  stake-holder  for  Dent,  and  therefore  the  above  process  was  resorted 
to  to  get  the  property  out  of  him,  as  was  the  bill  filed  against  the  sheriffto  en- 
join a  levy  of  the  McLean  execution  on  these  two  lots  as  Dillard's  property, 
the  title  standing  fn  his  name.  From  all  this  it  is  plain,  in  view  of  the  re- 
lations existing  between  Dent  and  Ferguson,  that  the  agent  was  guilty  of  a 
breach  of  trust  in  thus,  throngh  the  Fitzgerald  execution  and  the  O'T oule  re- 
demption, possessing  himself  of  his  principaFs  property  for  an  inadequate 
price,  and  under  circumstances  that  show  its  unfairness. 

Purchase  qf  the  Selby  Decree. 
The  same  considerations  must  prevail  to  avoid  the  pretended  purchase  by 
Susan  B.,  a  sister  of  Henry  G.  Bent,  of  the  Selby  decree,  and  her  claim  to  ii.. 
It  Deeds  no  argument  to  show,  on  the  facts,  that  Dent  was  merely  acting  in  her 
name  in  the  transaction,  one  circumstance  being  conclusive.  She  did  not  pay 
the  lawyers,  who  were  paid  by  Dent's  widow  out  of  the  College  lot,  nor  does 
she  show  any  payment  of  lier  own  money  to  Selby.  Like  DiUard,  Walker,  the 
Buchanans,  and  the  rest,  she  was  only  an  instrumentality  of  I)ent  in  these 
transactions. 

The  $4,500  Note. 

The  defendants  produce  a  note  of  $4,500  made  by  Ferguson,  payable  to 
Dent's  order,  dated  March  9, 1873,  and  due  three  years  after  date,  witli  6  per 
cent,  interest.  They  know  nothing  about  this  note  except  that  they  found  it 
among  Dent's  papers  after  his  death,  but  assume  tliat  it  is  still  a  subsisting  lia- 
bility, and  seek  a  twofold  use  of  it:  ^^rst,  as  a  fact  tending  to  show  that  Fer- 
guson would  not  havjB  given  it  bad  Dent  at  that  time  owed  him  anything,  and 
his  acquiescence  in  and  satisfaction  with  the  bai^in  they  had  made ;  ftevond,  as 
•a  set-off.  The  plaintiffs  urge  that  Its  real  date  was  18tj3,  and  that  Dent  hav- 
Ing  procured  it  with  other  papers  taken  from  Van  Dyke's  papers  after  bis  death, 
or  from  Ferguson's  Toom  afte^  his  decease,  the  defendants  have  sought  to 
make  a  fraudulent  use  of  it  by  changing  the  date  to  1873.  This  contention 
is  based  alone  upon  tlie  appearance  of  the  paper.  It  is  on  a  printed  form  con- 
taining the  figures  186-,  for  the  year  of  the  date  after  which  is  written  the 
figure  3,  and  upon  the  printed  6  is  written  the  figure  7.  The  note  has  on  the 
back  the  signature  of  H.  G.  Dent  in  the  usual  form  of  a  blank  indorsement, 
and  there  is  written  over  the  signature  these  words:  "June  8,  1876,  credit* 
by  caiih,«123." 

Tlie  plaintiffs  insist  that  this  figure  "7"  is  of  different  ink  from  the  "3," 
which  appears  dim  and  rubbed  or  abraded,  while  the  "7"  is  fresher,  heavier, 
and  in  a  different  hand,  and  that  the  credit  indorsed  shows  a  more  recent 
writing  than  its  pretended  date.  We  are  not  satisfied  that  the  Qgure  "7"  is 
in  different  ink  from  the  "3, "  notwithstanding  the  difference  in  appearance, 
but  tliere  is  undoubtedly  a  great  difference  between  the  age  of  Dent's  signa- 
ture and  the  indorsed  credit.  It  Wits  evidently  simply  indorsed  in  blank  at 
first  and  this  credit  afterwards  written  above  the  signature,  but  whether  of 
a  later  date  than  (t  purports  we  cannot  say,  though  it  has  a  suspicions  ap- 
pearance of  more  recent  writing.  We  deem  this  quite  immaterial.  Upon 
the  undisputed  facts  of  this  case  the  defendants  cannot  rely  upon  the  bare 
possession  of  this  note  as  evidence  that  it  is  unpaid,  or  remains,  or  ever  was, 
the  representative  of  a  liability  from  Ferguson  to  Dent  as  between  them- 
selves. In  the  first  place,  whether  Dont  ever  got  Exhibit  A  and  the  two  ini- 
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poitant  exhibits  to  Smifih^s  d^Kwltion  from  Sallio  Horn  after  Van  Dyke*s  death 
or  not,  and  whether  he  got  them  from  among  Fei^uson's  papers  after  his 
death  or  not,  and  whether  he  was  technically  Ferguson's  agent  and  the  cus- 
todian of  his  papers  after  1869  or  not.  there  is  no  kind  of  doubt  tliat  Van  Dyke 
was  in  poesession  of  papers  belonging  to  FerguMn  up  to  his  death,  and  that 
Dent's  relation  of  partner  to  Van  Dyke  was  used  to  induce  Sallie  Horn  to  de- 
liver to  him  some  pliers  after  Van  D^  died,  nor  th^  he  visited  Ferguson's 
home  aftw  his  death  and  got  other  papers  from  those  belonging  to  Ferguson, 
and  inspected  all  there  were  in  the  place  where  he  kept  them. 

These  clrcumstanros  are  suCBcient  to  impose  upon  the  defendants  the  bur- 
den of  proving  something  more  than  the  )>are  fact  that  tbey  found  this  note 
among  Dent*3  papers,  before  they  can  use  it  against  Ferguson  or  the  plain- 
tiffs. Moreover,  while  there  is  a  good  deal  asserted  about  mutual  indorsements 
by  Dent  and  Feii^uson  for  each  otlier,  no  proof  is  made  that  Dent  ever  in- 
doi-aed  for  Ferguson,  nor  ever  bad  any  credit  to  make  sucli  accommodation 
valuable,  and  no  doubt,  as  appears  from  this  record,  neither  of  them  used 
bankable  paper  in  that  way,  and  not  a  single  transaction  through  a  bank  is 
proven.  But  it  is  shown  that  in  the  Hardin  matter<Dent  held  a  note  of  Fer- 
guson for  ^1,500,  executed  purely  forsbis  accommodation,  and  that  two  jeurs 
after.it  became  due  he  transferred  it  to  Hardin  for  8600,  according  to  his 
story  (pledging  it  as  collateral  security  for  a  loan  of  that  amount,  at  the  usurious 
rate  of  2  per  ceAt.  interest  a  month,. and,  according  to  Hardin^s  version,  sell- 
ing it  outrlglit.  They  had  a  lawsuit  about  it,  one  of  Dent'scredttors  (plainly  at 
his  instigation)  filing  a  bill  against  Hardin  to  recover  the  usury.  A  judg- 
ment was  obtained  by  collusion  with  Dent,  under  which  Ferguson's  property 
was  levied  on  and  sold  to  Hardin  and  afterwards  redeemed  by  the  Trezevant- 
Dillard  transaction,  as  before  shown.  Again,  Ferguson,  after  the  Exhibit  A 
transaction,  executed,  without  any  pretense  of  consideration,  four  notee  to 
Jobe.  Dent's  brother-in-law,  for  $400  each,  on  which  Ferguson  was  immedi- 
ately sued  and  submitted  to  judgment,  and  the  judgments  were  used  by  Dent 
to  transfer  Ferguson's  property  to  himself.  This  is  a  mobt  remarkable  trans- 
action, which  defendants  do  not  seek  to  explain,  and  only  apol(^ze  for  by 
saying,  in  the  briefs  of  their  counsel,  that  Ferguson  bad  agreed  to  aid  Dent  in 
"working  out  the  purchase,"  and  to  extend  him  every  fwiility,  and  that\  be- 
ing already  hopelessly  insolvent,  these  judgments  could  not  hurt  him  and 
he  could  not  have  expected  to  pay  the  notes;  and  yet  they  were  used,  in  con- 
nection with  other  transactions,  to  transfer  to  Dent  the  O'Toole  lot  and  the 
~  Chelsea  property,  not  conveyed  by  Exhibit  A,  and  as  to  which  Fei^uson  was 
under  no  such  obligation  as  counsel  indicate,  in  regard  to  the  other  property  in 
Exhibit  A,  and  Dent  used  these  Jobe  judgments  to  pick  up  such  of  Ferguson's 
property  as  was  not  included  in  that  exhibit.  Ferguson's  reckless  compli- 
an<fe  in  this,  and  many  other  quite  as  remai^able  transactions,  shows  clearly 
that  after  the  bargain  of  May  14,  1869,  he  continued  so  completely  under 
the  dominion  of  Dent,  and  was  so  incapable  of  taking  care  of  himself,  that 
no  transaction  between  them  can  be  supported  upon  the  mere  technicalities 
of  its  appearance.  Defendants  cannot  be  allowed  to  rely  ou  the  bare  posses- 
sion of  tliis  £4,500  note. 

Fnwer'ff  Cross-Bill 

i'razer's  crosa-bill  to  collect  attonieiy's  fees  against  Dent  for  aervioes  in 
these  numerous  lawsuits,  upon  the  tlu-ory  that  he  holds-  the  legal  tiUe  to  the 
property  in  his  name  as  a  surety,  cannot  be  sustained.  He  does  not  techni- 
cally plead  innocent  purcliaser,  and  it  is  apparent  that  his  relations  to  those 
transactions  are  such  that  he  could  not  sustain  such  a  plea.  The  claim  that 
he  has  an  equity  as  against  the  property  for  protecting  it*  by  bia  professional 
services,  from  Ferguson's  cretlitoi;^  and  Dent's,  cannot  avail  him  in  ttds  ac- 
tion.  He  has  no  contract  for  a  lien  except  with  Dent,  (and  for  which  he  has 
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no  judg^nent  or  decree,)  and  Dent  had  no  tttle.  Besides,  his  aervicea  were  for 
the  benefit  of  Dent  iia  against  Fei^iaon,  and  did  the  latter  no  good. 

Tr&xvatU's  Cross-BUL 
I'hQ  same  may  be  said,  of  Tjwzevant's  crosENbiU  for  bia  fee  In  tbe  Billard 
transaction,  for  which  he  holds  a  dee4  from  Dillard  as  a  mortgage.  He  does 
not  remember  the  dead  he  wrote  for  Ferguson  to  sign,  but  which  he  did  not 
execute.  Sferertheless.  the  existence  of  thci  deed  in  his  handwriting*  as  well 
as  otlier  drconutanoes  not  Decessaiy  to  mentloH)  oondusiTelT^  fix  him  with 
notioci  even  if  be  had  a  technical  plea  of  innocent  purchaser,  which  he  liaa 
not. 

Building  and  Loan  AameiaUon  Crost-Bill* 
.  Thisnssoclation  is  in  no  better  attitude  ttwn  Fnizer.  It  does  not  snstotn 
its  plea  of  innocent  purchaser.  Frazer  was  not  in  possession,  and  Dent  was 
as  trustee  for  Ferguson  in  reality.  Leramon  says  that  Dent  was  in  posses- 
sion while  he  and  Barbour  held,  and  afterwards  continued  when  the  legal 
title  was  pat  in'Fraser.  The  loan  was  really  made  in  thd  name  of  Frazer  for 
Dent,  the  former  being  only  the  go-between.  The  association  should  not 
have  relied  akme  upon  the  paper  title,  but  gone  further  and  found  whether 
Fnuier  had  actual  or  constructive  possession.  Dent  did  not  have  the  legal 
title,  but  only  a  contract  with  Fei^uson,  which  was  executory;  and  Fergu- 
son's equity  is  prior  to  that  of  any  purcliaser  from  Dent,  either  directly  or 
through  Frazer,  who  held  confessedly  for  him.  Boone  v.  Chile*,  10  Pet.  in.. 
This  severance  of  the  legal  title  and  pretended  ownership,  as  evidenced  by  the 
powession  of  the  claimant  of  that  ownership,  was  a  suspicious  drcunurtance 
to  invite  inquiry  and  inspection  of  Dent's  title,  whereupon  its  true  character 
would  have  been  developed  by  a  knowledge  of  the  facts  upon  which  it  must 
depend.  The  trust  deed  must  be  canceled,  and  the  sale  mude  under  it  since 
this  suit  wait  begun  set  aside,  the  association  having  been  tlie  purchaser  at 
the  sale. 

The  Proqf. 

As  will  be  observed,  these  conclusions  have  l>een  reached  almost  exclusively 
upon  the  doouinentaiy  evidence,  and  such  facts  In  the  testimony  as  cannot 
reasonably  bedisputed.  It  has  not  been  found  necessary  to  consider  whether 
the  evidence  ratablislies  the  plaintiffs*  tlieory,  that  the  exhibits  upon  which  de- 
fendants rely  were  never,  in  fact,  executed  by  delivery;  or,  if  they  were, 
whether  the  whole  was  not  a  mere  contrivance  between  Fergus<m  and  Dent 
to  protect  the  former's  property  from  creditors,  in  the  belief  of  which,  and  of 
Dent's  good  faith,  Ferguson  lived  and  died.  This  latter  theory  would  reason- 
ably account  for  many  remarkable  transactions  in  this  mm-velous  record, 
which  otherwise  would  place  Dent  in  the  attitude  of  deceiving  Ferguson,  as 
well  as  the  creditors,  witii  a  scheme  of  selfish  aggrandizement  unparalleled  In 
the  history  of  judicial  investigation,  if  the  plaintiffs'  view  of  tliis  case  be  cor- 
rect. But  our  judgment  is  placed  on  the  defendants'  own  theory,  and  we 
find  that,  on  the  facts  as  they  present  them,  not.  however,  as  they  look  at  them, 
the  bargain  they  set  up,  and  the  transactions  they  rely  upon,  tire  unfair  and 
unconscionable,  as  between  persons  occupying  tlie  relations  that  had  existed  . 
between  Ferguson  and  Dent,  at  and  prior  to  the  time  chey  were  made. 

Aca>unt.  . 

As  remarlted  by  defendant's  counsel,  since  Ferguson's  and  Dent's  adicin- 
istratorsare  not  parties  here,  a  technical  iiccount  between  them  asdebtcr  and 
creditor  is  impossible.  Still,  It  would  be  proper  to  take  an  account,  if  neces-  - 
sary,  solely  to  settle  tbe  respective  equities  of  tlie  parties;  but,  following  the 
precedent  otAllore  v.  Jewell,  94  U.  S.  506.  we  do  not  think  an  account  neces- 
sary. It  could  only  proceed,  for  tiie  purpose  indicated  of  charging  defend- 
ants with  all  the  rents  aad  profits  from  the  date  of  their  possession  under 
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their  claim  of  title,  to  the  appointment  of  a  receiver  In  tfais  case,  and  credit- 
jug  them  with  payments  made  by  Dent,  or  themselves*  to  Ferguson,  or  on 
Iiis  account,  and  for  bis  benefit.  Now.  from  May  14,  1869,  when  defendants 
wiy  Dent  went  into  possession,  as  of  his  own  right,  to  the  qualification  of  the 
roueirer,  on  December  29,  1882,  would  be  13  years  and  seven  months.  Tak- 
ing t)ie  rwelver's  operations  as  the  basis  of  rental  value, — atid  It  is  lower  than 
the  otiier  witnesses,  and,  no  dOnbt,  too  low  for  past  years,  when  the  property 
was  in  better  condition, — and  the  rental  value  amounts  to  92,880  a  year,  which 
fur  the  wliole  time  is  Kow,  It  la  manifest  that  these  rents  will 

largely  overbalanoe  any  credits  to  defendants,  under  the  most  liberal  allow- 
iii^e,  even  counting  the  payments  to  Cladin,  Miller,  Apperson,  Carmack, 
Itarbour,  Hardin,  Stopleton,  and  all  the  Ferguson  Incumbranoea  in  fall,  for 
ttiey  all,  as  we  have  seen,  amount  to  but  little  over  •20,000.  There  would  be. 
under  this  most  liberal  estimate  possible,  a  balance  of  nearly  ^i0.000  due  the 
plaintiifB.  Hence,  as  Indicated  by  Uie  case  last  dted,  it  Is  useless  to  take 
such  an  account,  and  we  can  safely  and  equitably  leave  the  rents  to  set  off 
Uie  payments  and  compensation  Dent  mi^^t  fairly  claim,  and  any  improve- 
ments tiiat  have  been  made  by  the  latter,  of  which  there  Is  no  proof;  yet  we 
know,  from  ttie  receiver's  reports,  there  have  been  none  ot  mudi,  UE  any, 
vidue. 

The  Decree. 

The  decree  therefore  should  be  to  cancel  and  vacate  all  the  muniments  and 
clahns  of  titte  by  the  defendants,  or  any  of  them,  of  whatever  character,  and 
divest  the  title  out  of  them,  and  each  and  every  one  of  them,  and  vest  it  in 
the  plaintiffs,  free  from  all  demands  of  any  kind  by  said  defendants  or  any 
of  them.  Also  to  enjoin  the  defendant  Susan  R.  Dent,  now  Hooper,  and 
her  husband,  from  prosecuting  any  claim  to  the  Selby  decree  mentioned  in  the 
bill;  and  to  dismiss  the  various  cross-btlis.  Also  that  tlie  receiver  pass  his 
accounts  before  the  master  to  be  reported  and  settled  by  the  court,  and  that 
he  have  judgment  against  the  defendant  Sarah  L.  Dent,  and  the  sureties  on 
her  refunding  bond,  for  any  sums  paid  to  her  by  him  according  to  the  tenor 
and  effect  of  said  laond,  but  for  the  use  of  the  plaintiffs,  and  that  upon  the 
settlonent  of  his  accounts  the  receiver  be  discharged.  Also  that  he  deliver 
possession  to  the  plaintiffs,  for  whleh  purpose  a  writ  of  possession  should  is- 
sue to  place  them  in  thequiet  possession  of  the  property,  freed  from  all  tenants 
of  Uie  receiver  and  their  effects. 

Costs. 

The  Building  Sc  Loan  Association,  Frazier,  and  Trezevant  should  pay  alt 
costs,  respectively,  accrued  at  their  instance  either  upon  their  answers  or  cross- 
bills. Out  of  the  funds  in  the  hands  of  tlie  receiver  t)ie  officers  of  the  court, 
including  the  examiners  for  tiilting  testimony,  sliould  be  paid  their  legal 
fees,  not  alrendy  paid  by  the  parties  themselves,  but  this  should  not  include 
any  docket  or  deposition  fees  taxed  to  counsel  for  plaintiffs  until  the  other 
officers  are  first  paid.  Tlie  plaintiffs  should  havejudgment^ainst  the  widow 
and  lieii-s  at  law  of  Heniy  Q.  Dent  for  all  coats  paid  by  them  dh*ectly  or 
through  the  receiver. 


Note.  By  direction  of  the  circuit  justice  the  platn,  abstracts  of  title,  analysis  of  derts. 
Incumbraiii-es,  ctv.,  table  of  dates,  subject  index  to  the  record,  etc..  prepared  hy  tlie 
diiitrict  judge  for  the  ct>tivenlent  consultation  of  the  record,  are  filed  as  part  of  the 
opinion,  to  accnniiwny  the  transcript  of  the  record  in  case  of  sn  appnl,  bat  It  la  not 
dueiued  ncce^uary  to  insert  them  here. — [Rxr. 
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Kjsk,  Trustee,  etc.,  v.  Willuub,  Ex'r,  etc. 


'OireuU  OovH,  W.  D,  Tenneuee.  AprU  10,  1885.) 


1.  Statute  of  Fbaudb—Sale  or  Lakim— FaoHisB  to  Pat  Fubchabe  Uonet— 

'WHITTKK  PrOUIBB  not  REf^DtltED. 

la  Tennessee  ilie  statute  of  frauds  is  fully  answered  by  the  grantor's  deed  for 
the  land,  and  the  grantee's  promise  to  pay  the  purchase  money  need  not  be  in 
writing,  but  may  be  proved  by  parol. 

2.  Same  8uj9Jkct-~ Action  on  the  Deed— £ttdbnce. 

It  has  not  been  decided  In  Tennessee  whether  an  action  'or  the  purchase 
money  will  lie  upon  the  deed  itself  agiiinst  a  grantee  who  has  uoC  signed  but 
has  accepted  it  and  the  estate  conveyed,  but,  m  an  action  on  the  case  for  the 
money,  the  deed,  its  acceptance,  and  possession  under  It,  arc  evidence  of  aprom- 
ise  to  pay  the  consideration;  dnd  from  those  facts  such  a  promise  will  be  im- 
plied. 

'  S.  Bamb  StTBJECT— Lien  Rksebved— Effect  ab  Evibence. 

Where  the  grantor  reserves  a  lien  for  the  purchase  money,  it  is  in  efflect  as  if 


in  Tennessee  that  an  action  will  lie  upon  such  implied  mortgage,  as  it  would 
upon  one  actually  signed  by  the  debtor,  in  an  action  for  the  consideratioa  not 
founded  on  tiie  deed,  the  /acta  that  the'  lien  is  reaerved  and  that  the  grantee 
has  accepted  the  estate  are  conclusive  proof  of  a  promise  to  pay  the  money. 

A  Same  SDBJKOT— UNSIONBD  UEHOnANDUU— liETTEBS. 

Where  a  grantee,  at  the  request  of  the  grantor,  has  given.  In  bis  own  hand- 
writingj  an  unsiirne<i  memorandum  relating  ilie  facts  of  the  transaction,  but 
oontaining  in  itself  no  explicit  promisu  to  pay  the  money  due,  this  momorandam 
is  competent  and  relevant  as  evidence  of  the  grantee's  admis-<ions  of  facts  from 
which  the  law  implies  the  promise  to  pay,  although  it  mif^ht  nut  be  sufficient 
to  answer  the  statute  of  frauds  if  a  written  promise  were  required.  The  same 
is  true  of  a  letter  written  by  the  grantee,  importing  liy  its  language  a  recogni- 
tion of  the  debt,  though  not  an  express  promise  to  pay  it. 

5.  Pleading— Actios  os  Facts— Propeut— Deed. 

Although  a  declaration  may  make  profert  of  a  deed,  if  it  appear  that  tlie 
plaintiff  has  a  cause  of  action  on  the  facts  of  the  case,  one  of  which  is  tlie  exe- 
cution of  the  deed,  the  statement  of  it  will  be  taken,  under  the  Tennessee  Code, 
only  as  an  inducement,  and  not  as  impiylng  that  the  deed  is  the  foundation  of 
the  action. 

6.  Htatotb  of  LnfiTATiom— Aoknowlbdomekt—  Pabtial  Patmektb  —  Effect 

AB  EriDBNCB. 

While,  in  Tennessee,  partial  payments,  either  of  principal  or  interest,  stead- 
ing alone,  are  not  such  an  acknowledgment  of  the  debt  as  will  save  the  bar  of 
the  statute  of  limitations,  they  aretaltenin  connection  with  other  circumstances 
as  potential  there  as  elsewhere  to  prove  such  an  acknowledgment.  HeUl,  there- 
fore, where  it  appears  that  the  debt  was  intended  by  the  parties  as  a  perma- 
nent  investment  of  a  trust  fund;  that  tbe  interest  was  paid  quarterly  in  ad- 
vance before  and  for  many  years  after  the  time  limited  by  the  statute  had 
expired;  that  tliese  payments  were  accompanied  by  letters  of  remittance  and 
receipts  to  be  signed ;  that  the  debtor,  at  ibe  request  of  the  beneflciary  for  some 
evidence  of  the  transaction,  prepared  the  memorandum  and  letter  above  re- 
ferred to  after  the  bar  attached,— that  the^e  circumstances  were  f^nfficient  evi- 
dence of  an  acknowledgment  of  the  debt,  from  which  the  law  implies  a  promise 
to  pay  wtUiin  aix  years  before  the  suit  was  brought. 

7.  Bamb  Bvbjeot — Sufficiency  of  Lettebb. 

The  writings  above  mentioned  contain  no  explicH  promise  to  pay  the  debt 
after  the  bar  attached ;  but  since  oo  such  promise  is  required  inTenneaBoe,  but 
may  be  implied  from  an  acknowledgment  of  a  aubelating  li8bill^,ihej  furniah 
evidcticc  of  that  ockoowludgmeul  in  this  case. 


Dgi  ized  by  Google 


438 


FBDfiftAL  BEPOBTB&. 


The  defendant's  testator,  Joseph  B.  Williams,  sold  a  lot  in  Mem- 
phis to  C,  M.  Fackler,  taking  a  deed- of  trust  to  seouro  the  purchase 
money:  Faekler  settled  the  property  on  his  wife  and  ehildcen  by  a 
deed  of  settlement,  making  the  plaintiff  and  another  trustees.  The 
purchase  money  remaining  unpaid,  and  interest  having  accumulated, 
the  settlement  trustees,  to  avoid  a  sale  for  the  .purchase  money,  re- 
conveyed  to  Williams,  by  a  deed  dated  February  28, 1S66,  and  signed 
by  them  and  Mrs.  Fackler,  whose  husband  had  died  leaving  ohildren. 
It  is  not  signed  by  Williams,  but  contains  the  clause  quoted  by  him 
in  the  paper  to  be  hereinafter  inserted  as  a  part  of  this  statement  of 
facts.  He  accepted  the  deed  and  went  into  possession,  remaining  un- 
til his  death,  in  February,  1881,  and  paid  the  interest  quarterly,  in 
advance,  during  this  time.  Forreasonfi  given  in  the  subsequent  eor- 
respondence  he  withheld  the  deed  from  record,  and  it  was  not  regis- 
tered until  after  his  death.  His  widow  and  devisee  remained  in  pos- 
session until,  by  a  proceeding  in  the  equity  courts  of  the  state,  the  lien 
reserved  in  the  deed  was  foreclosed.  This  is  an  action  of  a»gump»it 
for  the  balance  of  the  purchase  money,  amounting  now  to  $6,508.08. 
Tbe  defendant  pleads  the  statute  of  frauds,  the  statute  of  limitations, 
and  plene  administravit.  From  an  agreement  of  parties  filed,  uid 
from  other  proof,  it  appears,  in  addition  to  the  foregoing  facts,  that 
when  Williams  would  pay  the  interest,  by  draft  or  otherwise,  he  sent 
to  Mrs.  Fackler  a  written  receipt,  which  she  signed,  some  of  which 
are  mentioned  in  nine  letters  filed  and  proved  in  the  record,  covering 
remittances  of  interest  on  the  $10,000  &om  July  15,  1873,  to  Decem- 
ber 4,  1880,  all  in  his  handwriting.  One  of  the  receipts  written 
wholly  by  him,  which  was  not  signed  but  retained  by  her,  is  produced. 
It  reads  as  follows : 

"Received  ot  Joseph  B.  Williams  three  hundred  doUa»,  In  full  of  interest 
up  to  tirjt  July.  1877,  on  tliesum  of  S10,000,  eq)eolfled  and  seourad  to  be  paid 
in  deed  of  J.  J.  Facliler  and  E.  0.  Kirk,  tnuteea,  and  myself,  (then  Anna  B. 
Fackler.)  to  Joseph  B.  WiiUams.  SISO  of  this  $300  was  invested  in  sight 
di'Hft  on  Paris.  France,  nnd  remitted  to  me  from  Kew  Toi^  in  Baoember, 
1876,  for  interest  up  to  April  1,  1877;  and  8150,  being  in  full  of  the  interest 
as  stated  up  to  first  July.  1877,  was  invested  in  sight  draft  on  Paris.  France, 
in  Kew  York,  and  reniftted  to  me  and  received  hy  me.  as  shown  by  this  re- 
ceipt." 

Some  time  in  1877,  Blount,  the  present  husband  of  Mrs.  Fackler, 
at  her  request,  applied  to  Williams  for  some  evidence  of  the  contract 
of  purchase,  because  lie  had  withheld  the  deed  from  registration,  and 
received  from  him  a  paper  wholly  in  his  handwriting,  but  not  signed, 
which  reads  as  follows : 

"No.  67  Union  STUurr. 
"Joseph  R.  Williams'  deed  to  C.  M.  Fackler,  November,  9. 1857.  Cijnvey- 
nnce  in  triist  by  Fackler  to  Shepherd  and  Jones,  as  trustees,  to  secure  pur- 
chase money.  Deed  of  O.  M.  Fackler  to  J.  J.  Fackler  and  E.  0.  Kirk,  trustees, 
tenth  August,  1859.  conveTS  subject  to  lien  created  by  deed  to  Shepherd  and 
Jones,  trustees,  (pur^ase  money)  in  trust  'for  the  use  and  beneQt  of  Anna 
Ktrk  Fackler.  wlfeof  said  Calvin  M.  Fackler,  that  tiie  same  shall  not  be  subject 
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to  his  control  in  any  way,  or  liable  for  hia  debts  or  contracts  in  any  form ; '  also, 
*  that  whenever,  In  the  opinion  of  said  trustees,  or  the  survivor  of  them,  it 
may  be  thought  to  the  interestof  said  Anna  K.  to  sell  or  dispose  of  the  prem- 
ises, tba  same  maybe  sold,  upon  condition  (1)  that  the  said  Anna  K.,  of  her 
own  free  will,  consent  to  the  same;  and  (2)  that  the  proceeds  thereof  shall  be 
invested  for  her  separate  use  and  benefit  under  the  same  provisions  which 
guard  the  conveyance  to  her;  tKat  whenever  the  said  Anna  K.  shall  be  capa- 
ble, under  the  law,  of  holding  this  property  In  her  own  name  free  from  the 
debts  or  contracts  of  said  C.  M.  Faclder,  that  it  shall  be  the  duty  of  said  trus- 
tees, or  survivors  of  them,  to  cunvey  it  to  her  during  her  natural  life,  and 
after  her  death  to  her  children  by  the  said  C.  M.  Fackter-;  that,  in  the  event 
of  a  sale  or  change  of  occupancy,  the  right  is  hereby  reserved  to  Joseph  R. 
AVtlllams,  in  preference  to  all  others,  of  purchasing  the  premises  at  a  fair 
price;*  also  '  in  the  event  of  the  death  of  the  said  Anna  Kirk  Fackler,  the  said 
trustees  will  hold  the  premises  hereby  conveyed  for  the  beneflt  of  her  children 
by  the  said  C.  M.  Fackler.'  The  deeds  mentioned  are  all  of  record.  The 
trust  deed  to  Fackler  and  Kirk  was  originally  written  so  as  to  give  the  prop- 
erty to  the  wife  absolutely,  upon  extinguishment  of  lien  for  purchase  money, 
but  Mr.  C.  M.  Fackler  would  not  sign  i  n  that  way,  and  the  remainder  orer  to 
Iier  children  by  him  had  to  be  and  was  added. 

"On  the  twenty-eighth  of  February,  1866,  after  the  death  of  0.  M.  Fack- 
ler, the  property  was  sold  to  Joseph  R.  Svilliams  for  823,000.  913,000  was  due 
on  it,  and  it  was  liable  to  be  sold  to  pay  that  sum  by  the  trustees,  Shepherd 
and  Jones.  ,  The  lien  created  by  this  trust  was  extinguished  by  the  Bale,>and 
there  was  left  of  the  purchase  money  $10,000,  specified  in  and  secured  to  be 
paid  by  the  deed  which  was  then  made  to  Joseph  R.  Williams  by  John  J. 
Fackler  and  Edwd.  C.  Kirk,  trustees,  and  Anna  K.  Fackler.  This  convey- 
ance sets  forth  the  preceding  deeds,  the  situation  of  the  property,  the  facts 
and  reasons  which  make  the  sale  a  proper  one,  particularly  so  far  as  the  in- 
terests of  the  childien  (remainder-men)  are  concerned,  the  consent  of  'h& 
own  free  will '  of  Mrs.  F.  to  the  sale,  and  closes  as  follows:  *The  purchase 
money  due  said  Williams,  with  interest  to  this  date,  is  thirteen  thousand  dol- 
lars, and  forms  part  of  the  consideration  of  this  sale,  and  satisfies  and  extin- 
guishes the  same  to  that  extent.  The  residue,  being  ten  thousand  dollars,  is  to 
become  due  and  payable  in  two  years  from  this  date,  and  is  to  bear  interest 
at  the  rate  of  six  per  cent,  psr  annum,  payable  quarterly.  But  the  privilege 
of  paying  the  principal  sooner  than  the  time  named  above  is  reserved  by  said 
Williams,  should  he  desire  to  do  so.  The  balance  is  by  express  agreement  to 
constitute  a  lien  upon  said  pi'operty  until  it  is  satisfied,  and  stands  subject  to 
the  trusts  of  the  settlement  in  favor  of  Mrs.  Fackler  and  children,  and  to  be 
reinvested,  as  provided  by  the  trust  deed,  when  it  can  be  advantiigeously  done.' 
This  deed  was  duly  witnes^ied,  but  has  not  yet  been  phwed  on  record.  There 
were  some  good  reasons  influencing  me  in  the  interest  of  Mrs.  Fackler  and 
the  children  to  withhold  it  from  registmtion.  I  do  not  know  that  they  now 
exist,  and  if  they  do  not,  upon  my  carefully  considering  the  matter,  which  I 
Jiave  not  done  for  a  long  time,  I  will  cause  It  to  be  put  on  record.  I  am 
rather  of  opinion,  however,  that  it  may  be  best  not  to  do  so,  as  the  children 
will  soon  be  of  age.  In  keeping  it  from  record,  I,  of  course,  only  Jeopardize 
niy  own  interest,  as  the  deed  is  my  only  title  to  the  projwrty.  As  the  records 
now  standi  the  purchase  money  and  lien  for  Its  payment,  as  shown  in  the 
trust  deed  to  Shepherd  and  Jones,  being  extinguished  and  inoperative,  the 
property,  by  the  Ivrord,  is  absolute  in  Fackler  and  Kirk,  trustees,  for  benefitof 
Anna  K.  during  lifey  and  her  children  of  C.  M.  F.  after  her  death,  so  that  she 
and  the  children  are  not  in  danger  of  loss,  but  the  contrary  should  the  (leed 
to  me  not  be  recorded.  However,  if  I  find  no  objection,  after  considering  the 
matter,  1  Will  put  It  on  record.  The  interest  on  the  $10,000  has  bcsen  paid 
up  to  flrst  January,  1874." 
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In  May,  1877,  Eirk,  the  plaintiff  here,  as  surviving  trastee,  vrotd 
to  WiUiamB,  "demanding  and  requiring"  that  he  Bhcmld  place  the 
deed  upon  record  in  the  register's  office  of  Shelby  county.  This  letter 
he  had  delivered  to  him  by  a  mutual  friend.  Williams  replied  to  it 
by  the  following  letter,  vhich  also  mentions  incidentally  another  par- 
cel of  real  estate  in  this  city,  as  to  wbidi  be  was  himself  the  trustee 
for  Mrs.  filount: 


"E.  C.  Kirk,  Ssq.,  Ifew  Forft— Dbab  Sir:  I  wish  you  would  advise  with 
80 me  legal  friend  in  ^ew  Tork,  or  witli  some  c]e<ir-Iieaded  business  man,  as 
to  the  propriety  of  putting  the  deed  on  record.  I  do  not  think  it  is  to  Anna's 
interests,  as  sbe  is  now  situated.  The  youngest  of  the  children  will  be  of 
age  in  less  than  two  years,  and  then  it  can  be  done,  if  tliought  best.  You 
areaware  that  there  was  no  oiarriage  contract  with  Col.  Blount.  I  have  re- 
ceived a  very  abusive  letter  from  htm.  He  seems  to  Iiave  taken  offense  at 
my  requesting  Anna  to  send  me  her  diretjt  address,  as  I  wished  to  consult 
with  her  as  to  my  answer  to  Gippie's  bill  in  chancery  about  the  Main  street 
lot  conveyed  by  you  to  Col.  Fackler,  which  is  still  in  suit.  I  stated  to  Anna 
that  I  wanted  to  know  her  wishes  and  feelings,  and  not  Col.  Blount's;  that 
he  could  beconsulted  on  law  points  involved,  but  not  otherwise.  You  know, 
and  Col.  Blount  knows,  that  my  appointment  as  trustee  was  to  stand  between 
her  .and  her  first  husband;  and.  if  so,  certainly  as  to  the  second  husband;  and 
that  it  was  mp  duty  to  make  all  my  communications  as  trustee  to  her  in  person, 
or,  if  by  letter,  in  such  mode  as  would  be  sure  to  i-each  Iter,  and  not  her  hus- 
band. I  know  that  this  was  mj/  duty,  as  it  is  yows.  Col.  Blount  is  not  a 
proper  adviser  for  either  ymi  or  me.  He  is  anxious  to  get  hold  of  this  trust 
fund,  and  is  in  a  iK>sition  to  impropei-ly  influence  Anna.  'There  are  several 
reasons  why  this  deed  should  not  go  on  record,  and  not  a  single  one  why  it 
should.  Anna  will  tell  you  that  1  have  never  failed  to  pay  her  the  interest 
quarterly  in  advance,  it  is  now  paid  up  to  first  July,  with  825  over,  which 
1  sent  Christmas  to  Tui-ner,  and  did  not  take  out  of  the  January  or  April  re- 
mittance. There  could  not  possibly  beany  investment  on  which  interest  has 
been  and  will  be  more  promptly  paid.  If  I  paid  over  the  money,  it  would 
have  to  be  loaned  out  hei*e  on  real  estate,  by  the  terms  of  the  deed.  It  could 
not  be  loaned  at  more  than  legal  Interest,  which  is  six  per  cent.  No  court 
here  would  permit  it  to  bo  disturbed  or  changed  so  long  as  1  was  willing  to 
keep  it,  because  it  could  not  be  more  safely  invested,  as  you  well  know,  and 
as  has  been  shown  by  the  prompt  payment  of  interest  in  advance.  I  think 
the  friends  you  may  consult  with  will  agree  with  me,  and  you  surely  will,  that 
nothing  could  be  worse  for  Anna  in  her  present  situation  than  to  part  with 
this  small  but  regular  income  for  the  comparatively  triding  sum  for  which 
her  li/e-interest  in  it  could  be  sold,  and  which  would  be  at  once  absorbed  in 
paying  Col.  Blount's  debts  and  expenses.  "Now,  as  long  as  this  deed  is  kept 
ojT"  the  records,  Col.  Blount  finds  difficulty  in  selling  Anna's  life-estate  for 
what  it  might  bring,  and  putting  it  in  hjs  pocket;  and  it  is  your  duty  and 
mine  to  render  such  a  sale  difficult,  and  even  to  regard  Anna  as  improperly 
influenced  if  she  should  wish  it.  You  surely  agree  with  me  in  this.  Your 
clear-headed  friends  will  agree  with  me.  You  cannot  doubt  my  friendship 
for  Anna,  and  you  know,  or  if  you  don't  you  can  easily  find  out,  that  I  am 
not  getting  six  per  cent,  on  my  money,  and  I  certainly  would  not  keep  this 
aday  except  on  Anna's  account.  My  keeping  it  has  insured  the  r^nrfar pay- 
ment of  interest,  and  that  with  her  was,  and  is,  bread  and  meat,  as  she  writes 
me.  These  are  some  of  the  reasons  why  the  deed  should  not  be  recorded,  which 
must  govern  you  and  me.  If  you  will  consider  that  this  deed  is  the  only  evi- 
dence /  have  to  the  lot, — in  fact,  gives  me  my  title,~you  wili  see  that  I  am 
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the  party  to  be  anxious  about  the  record  of  it,  and  that  Anna's  interest  is 
not  jeopardized  in  any  way  by  not  recording  it.  Col.  Blount's  sale  of  Anna's 
life-estate  is  made  difficult;  that  is  alt.  2\ow,  Ed.,  I  wish  you  to  reconsider 
this  matter;  to  look  after  Anna's  interest;  to  understand  that  neither  you  nor 
I  are  to  consult  with  Col.  Ulount,  or  be  iiiHiienced  by  him;  and  write  to  me. 
And  I  wish  you  to  consider  this  communication  confidential  so  far  as  Col. 
Itiouat  is  concerned.  He  is  out  with  me  because  I  have  baffled  him.  Don't 
tortte  Anna  what  I  have  written.  It  is  not  neces'ury  to  write  to  Col.  Blount, 
or  to  toTite  to  Anna  what  I  have  written.  You  can  think  for  yourself.  You 
are  in  fact  bound  as  a  trustee  to  do  so.  Consult  with  any  of  your  friends, 
and  see  if  all  do  not  agree  with  me  that,  to  protect  Anna's  interest*  It  is  belt 
this  deed  should  not  be  recorded  at  present. 

"Yours,  truly,  Jos.  R.  William."' 

To  this  letter  Kirk  replied,  insisting  on  the  registration  of  the  deed, 
vhieh,  however,  was  i^ot  done  for  more  than  a  year  after  Williams' 
death.  No  verbal  or  written  promise  to  pay  the  $10,000,  except  such 
as  o&n  be  implied  from  or  based  on  the  facts  above  stated,  baa  been 
proved  in  the  case.  It  is  agreed  that  defendant  baa  fnlly  adminis- 
tered the  personal  assets  coming  into  hia  hands. 

Clapp  d  Beardt  for  plaintiff. 

Craft  d  Cooper^  for  defendant. 

Hammond,  J.  The  defendant  insists  that  no  promise  to  pay  for  the 
land  has  been  proved  by  any  memorandnm  thereof  in  writing,  signed, 
by  the  party  sought  to  be  chained,  and  that  the  statute  of  frauds, 
therefore,  is  a  complete  protection.  Code  Tenn.  (T.  &  S.)  §  1758. 
OouDsel  ai^es  that,  Williams  not  having  signed  the  deed,  the  plain- 
tiff's only  remedy  is  against  the  land  itself,  in  the  absence  of  some 
separate  note,  bond,  covenant,  or  other  like  security  containing  a 
promise,  signed  by  him,  to  pay  the  purchase  money ;  that,  although  a 
vendor  may  proceed  to  enforce  a  technical  vendor's  lien,  some  mort- 
gage that  has  been  given,  or  a  reserved  lien  like  that  contained  in 
this  deed,  as  the  case  may  be,  he  can  thus  subject  the  land  only  be- 
cause there  has  been  attached  to  the  grant  a  limitation  or  condition, 
which  the  grantee  has  accepted  or  created,  that  he  shall  not  hold  the 
land  without  paying  the  consideration  for  the  grant ;  but  that,  whether 
he  gives  a  mortgage,  a  lien  is  implied  by  the  law,  or  is  reserved  by 
the  grantor,  this  does  not  operate  to  bind  him  further  than  the  land 
goes ;  and,  to  hold  otherwise,  is  to  violate  the  statute  of  frauds.  There 
certainly  seems  to  foe  some  rule  like  this  as  to  a  mortgage,  for  the 
mortgagor,  although  he  signs  the  mortgage  deed,  is  not  bound  beyond 
the  land,  unless  there  is  an  express  stipulation  or  covenant  in  the 
deed  to  that  effect,  or  some  separate  bond  or  other  promise  to  pay 
the  money.  And  so  much  favored  is  the  doctrine  that  no  such  prom- 
ise shall  be  implied  from  the  mortgage,  that  some  states  have  enacted 
statutes  forbidding  the  implication.  4  Kent,  (12tb  Ed.)  145,  and 
notes;  1  Jones,  Mortg.  §§  ti77,  678;  ScoU  v.  Fieldt^  7  Watts,  360. 
But  this  rnle  does  not  arise  out  of  the  statute  of  frauds  at  all,  but 
from  the  peculiar  nature  of  a  mortgage,  which  was  the  conveyance  of 
an  estate  upon  condition,  which  not  being  performed,  the  estate  be- 
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came  absolute ;  and  it  ma;  be  doubtful  if  the  rule  prevails  in  Tennes- 
see, as  we  shall  presently  see. 

It  is  difficult  to  determine  or  define  the  precise  character  of  a  lien 
reserved  in  the  face  of  a  deed,  like  that  we  have  here,  but  it  seema  in 
Tennessee  to  be  settled  tbat  it  is  substantially  a  mortgage;  that  is  to 
Bay,  it  stands  as  if  the  vendee  had  executed  a  mortgage  to  the  vendor 
for  the  purchase  money,  and  "creates  an  express  lien  by  contract  or 
agreement  of  Hie  parties"  Lincoln^,  Purcell,  2  Head,  142;  Tkomp" 
son  V.  Pylaiid,  3  Head,  637;  Hinee  v.  Perkina,  2  Heisk.  395;  Chit^ 
wood  7.  'Trimble,  2  Baxt.  78;  MiskelUy  v.  Pitts,  1  Tenn.  Leg.  Rep. 
207 ;  Ovdger  v.  Barius,  4  Heisk.  570.  In  this  last  case  the  court 
was  considering  the  positjiou  of  a  porchase  under  a  title  bond,  the 
;endor  reserving  the  legal  title  as  a  seourity  fq^  the  purchase  money, 
and  this  too  was  likened  to  a  mortgage.  Because  of  the  confusion 
that,  has  grown  up  on  the  question,  the  court  takes  the  pains  to  review 
the  relation  of  vendor  and  vendee,  in  such  cases,  for  the  very  purpose 
of  refuting  the  notion  that  the  vendee  holds  the  land  on  any  condition 
upon  a  breach  of  which  the  vendor's  rights  attach,  and  decides  that 
it  is  solely  by  the  contract  of  the  parties  that  the  lien  exists;  the 
vendee  being  in  possession  under  its  stipulations,  one  of  which  is  that 
he  agrees  to  the  lien  for  the  purchase  money  as  if  upon  his  own  con- 
tract. If  this  be  so  where  the  legal  title  is  reserved  to  the  vendor  a 
fortiori,  must  it  be  so  where  that  passes  to  the  vendee,  and  only  a 
lien  is  reserved  on  the  face  of  the  deed,  as  in  the  other  oases  cited? 

Of  course,  it  must  be  observed  that  while  the  court  assimilates  all 
these  liens  to  that  of  a  mortgage,  it  does  not  mean  the  old  common- 
law  mortgage,  in  its  technical  sense,  but  the  modem  signification  of 
that  term,  as  one  applied  to  any  lien  created  by  express  contract  of 
the  parties  as  a  seourity  for  a  debt.  These  cases,  therefore,  seem  to 
militate  against  the  argument  of  the  defendant  construing  this  deed, 
particularly  since,  within  itself,  there  is  a  recital  that  the  $10,000  is, 
**by  express  agreement,  to  constitute  a  lien  upon  said  property."  The 
circumstance  of  giving  a  note  for  the  purchase  money  cannot  be  ma- 
terial, because  that  is  a  wholly  independent  contract,  and  the  agree- 
ment of  the  vendee  that  the  vendor  shall  have  the  lien  provided  for 
— whatever  be  its  characteristics — rests  alone  on  an  implication  from 
bis  acceptance  of  the  deed  reserving  the  lien,  for  he  has  never  signed 
it.  And.  in  one  of  the  above  cases  the  court  even  held  the  lien  effi- 
cacious to  secure  the  notes  of  strangers  to  the  original  contract,  which 
were  substituted  for  the  notes  of  the  vendee.  Hineg  v.  Perkinst  supra. 
This  agreement  for  a  lien  is  as  much  within  the  statute  of  frauds  as 
a  promise  to  pay  the  purchase  money  could  be,  and  if  one  can  be  im- 
plied from  a  bare  acceptance  of  the  deed,  without  a  violation  of  tbat 
statute,  it  is  difficult  to  conceive  why  the  other  may  not  be.  True,  the 
defense  was  not  suggested  in  these  oases,  but  so  important  a  matter 
could  scarcely  have  been  overlooked  by  counsel  and  the  court.  Our 
court  seems  to  treat  a  transaction  like  this  as  a  contract  by  the  vendee 
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to  secure  the  vendor;  as  if»  in  fact>  he  had  formally  executed  a  deed 
of  trust  or  mortgage;  and  these  adjudications  will  show  that,  in 
many  respects  quite  as  important  as  the  statute  of  frauds  in  its  rela- 
tion to  the  contract,  this  estimate  of  the  transaction  has  a  formidable 
bearing  on  the  rights  of  the  parties.  Moreover,  in  Couger  v.  Lan- 
caster, 6  Yerg.  476,  it  was  held  that  an  action  of  debt  would  lie  upon 
the  mortgage  itself,  without  any  express  Btipulation  to  pay  the  money, 
the  same  as  if  a  separate  bond  or  note  had  been  given,  tt  was,  in 
f  aet,  a  deed  of  trust,  called  by  the  court  a  mortgage,  but  it  contained 
no  other  stipalation  as  to  the  debt  than  the  ordinary  condition  of 
such  instruments  that,  if  the  amount  secured  should  not  be  paid  by 
a  given  time,  the  trustee  might  sell.  This  seems  to  be  somewhat  con- 
trary to  the  general  rule  on  this  subject,  that  if  there  be  no  express 
covenant  to  pay  the  money  ooutaioed  in  the  mortgage,  the  creditor 
has  no  other  remedy  than  a  foreclosure,  and  is  confined  to  the  land, 
unless  he  has  som^e  separate  note  or  bond  on  which  to  bring  his  ac- 
tion ;  but,  taken  with  the  other  cases,  it  shows  the  tendency  of  our 
state  court  to  treat  the  mortgage  itself  as  sufficient  evidence  of  in- 
debtedness without  a  separate  bond  or  note. 

Whether  this  applies  as  well  to  that  implied  mortgage  arising  on 
» lien  reserved  in  a  deed  not  signed  by  the  debtor,  it  is  unnecessary 
,  to  determine,  but  it  is  difficult  to  see  why  it  should  not  be  so  applied, 
and  it  may  be  mentioued  here  that,  while  the  cases  cited  speak,  of  sep- 
arate bonds  or  notes  as  necessary,  this  is  somewhat  misleading,  for  the 
reason  that,  outside  of  those  oases  governed  by  the  statute  of  frauds,  a 
debt  may  rest  in  parol,  and  a  mortgage  or  like  security  may  be  given 
for  it,  it  being  none  the  less  a  debt  for  which  an  action  would  lie;  as 
if,  for  example,  a  deed  of  trust  or  mortgage  should  be  given  to  secure 
an  open  account.  It  will  be  found,  I  think,  that  the  real  inquiry  is 
whether,  under  the  circumstances,  there  was  a  debt  due  which  is  se- 
cured, or  only  a  transaction  from  which  no  more  can  be  implied  than 
that  the  security  given  should  be  the  full  extent  of  the  liability;  and 
this  inquiry  may  arise  on  a  proceeding  to  foreclose  the  lien,  for,  in 
modern  practice,  either  by  statute  or  rule  of  court,  it  is  competent 
for  the  foreclosing  court  to  give  judgment  for  that  part  of  the  debt 
vrhich  remains  after  the  lien  is  exhausted,  or  it  may  arise  on  an  inde- 
pendent action  for  that  balance.  It  is,  after  all,  an  inquiry  for  the 
intention  of  the  parties,  and  that  intention  should  prevail  when  it  is 
reached  by  that  which  is  competent  proof  of  it.  The  defendant  files, 
in  support  of  his  argument,  an  unreported  opinion  of  the  supreme  court 
of  Mississippi,  o|  date  March  17, 1H84,  in  the  case  of  Vickuburg  H.  Co. 
y.  Oates,  and  a  printed  brief  upon  an  application  for  rehearing,  in 
which  the  whole  doctrine  of  the  effect  of  the  acceptance  of  a  deed-poll 
by  the  grantee  is  considered  in  relation  to  the  covenants  thereof  as 
against  him.  It  was  the  case  of  a  grant  to  a  railroad  company,  im- 
posing certain  obligations  npon  the  grantee  as  to  the  keeping  up  of 
Biations,  use  of  cars,  etc.   The  bill  tdleged  non-compliance  with  the 
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obligations  by  the  company,  and  asked  that  it  be  compelled  to  per- 
form or  to  surrender  the  premises,  or  for  an  account  of  damages,  etc. 
There  was  a  demurrer,  which  the  court  below  orerroled,  and  an  ap- 
peal, upon  which  the  decree  below  was  affirmed.  The  statute  of  frauds, 
among  other  things,  was  relied  on  by  the  demurrer.  The  court  held 
that  the  proper  construction  of  the  deed  was  that  the  stipulations 
were  imposed  as  conditions  and  not  as  promises  or  assumptiouB  of 
personal  obligations  by  the  grantees;  that  the  estate  was  fo^eited  by 
a  breach  of  the  conditions;  and  thatthe  grantor  bad  a  right  to  ve-enter; 
but  that,  while  this  was  the  technical  situation,  it  was  apparent  from 
the  nature  of  the  contract  that  the  parties  did  not  intend,  in  fact, 
that  there  should  be  a  forfeiture  and  re-entry,  because  it  was  not  ex- 
pected that  a  railroad,  with  its  iron  rails,  ties,  etc.,  should  be  torn  up 
and  the  land  returned  in  a  less  valuable  condition  to  its  former  uses,  to 
the  detriment  of  the  grantor  and  injury  of  the  grantee ;  and,  m  no 
specific  performance  could  be  decreed  for  want  of  a  promise  binding 
on  the  grantee,  the  only  relief  possible  was  compensation  or  damages. 

This  seems  to  me  to  sustain  the  idea  that  on  a  proper  proceeding, 
where  there  is  no  violation  of  a  positive  rule  of  law,  like  Uie  statute 
of  frauds,  the  court  will  enforce  the  actual  intention  in  spite  of  the 
technical  attitude  of  the  estate  as  conveyed  by  the  deed;  so  that,  if 
the  defendant  shoald  be  right  in  his  contention  here  as  to  the  oon- 
stmction  of  this  deed,  it  would  iK>t  aid  him  as  against  his  actual  in- 
tention to  pay  for  the  land,  if  that  can  be  proven  by  a  parol  promise 
to  do  so.  This  opinion  and  brief  are  full  of  authorities  that  might 
be  useful  in  determining  the  question  so  much  argued  as  to  the  rem- 
edies at  law  and  in  equity  which  a  grantor  has  to  compel  compliance 
with  the  stipulations  of  his  deed  made  for  his  own  benefit,  and  im- 
posed on  the  grantee  solely  by  his  acceptance  thereof:  but  I  do  not 
see  that  any  of  them  deal  with  the  obligation  to  pay  the  purchase 
money,  but  only  with  those  stipulations  that  concern  the  use  of  the 
land  and  the  like,  providing  for  easements,  etc.    The  court  says : 

"The  doctrine  that,  by  accepting  an  estate  conveyed  by  deed-poll,  the 
grantee  binds  himself  to  the  performance  of  the  covenants  contained  therein 
as  fully  as  though  he  had  signed  and  sealed  the  instrument,  though  recog- 
nized in  many  cases,  was  never  satisfactory  to  some  of  the  most  learned 
judgps,  and,  without  repn-d  to  the  statute  of  frauds,  has  been  repudiated  by 
many  courts."  Phitt,  Gov.  16;  Lock  v.  Wright,  1  Strange.  571;  Sutherland 
V.  TAshnan,  3  Esp.  42;  Kimpton  v,  JSvct  2  Vea.  &  B.  353;  MaiUe  v.  Weaver, 
7  Pa.  St.  329. 

I  am  informed  by  the  clerk  of  the  court  that,  since  this  case  was 

submitted,  the  opinion  was,  on  reargument,  withdrawn,  and  the  court 
contented  itself  with  overruling  the  demurrer,  and  reserving  these 
questions  until  a  final  hearing  of  the  case.  I  cite  it  merely  to  show 
the  force  of  defendant's  position,  and  to  say  that  an  examination  of 
many  of  the  cases  cited  by  the  court  and  in  the  brief  leads  me  to  the 
conclusion  that  the  apparent  conflict  of  cases  may  be  reconciled  by 
attention  to  the  distinction  between  using  the  deed  as  a  fonndation 
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of  the  action,  and  as  mere  evidence  o(  fact?  which  will  support  an 
action  aliu)ide  the  deed  itself.  Locke  v.  Homer,  131  Mass.  102;  Lee 
V.  Newman,  55  Miss.  372;  Biahop  v.  Douglass,  25  Wis.  696;  Newell 
V.  HiZ2,  2  Mete.  180;  Finley  v,  Simpson,  2  ^ab.  311;  Cooper  v.  Lou- 
aR8fetn,37  N.  J.  Eq.  2S4;  S.  0.  22  Amer.  Law  Beg.  (N.  S.)  738,  and 
notes;  Browne.  St.  Frauds,  7,  124;  3  Sngd.  Vend.  238,  and  notes; 
Abb,  Tr.  Ev,  385;  Rawle,  Gov.  462. 

The  case  of  Cooper  y.  Louanstein  is  a  very  recent  and  elaborate 
consideration  of  the  subject,  and  in  one  of  the  opinions  the  very  dis- 
tinction above- adverted  to  was  taken,  namely,  that  while  the  cove- 
nant might  not  establish  an  easement,  and  be  binding  as  such  on 
the  grantee,  yet  "the  statement  in  the  deed,  it  being  accepted  by  Lou- 
anstein,-was  a  circumstance  of  evidence,  more  or  less  strong,  as  the 
oaee  may  be,  tending  to  show  a  parol  agreement  for  such  easement." 
And  as  there  had  been  a  part  performance  it  cpnld  be  enforced,  not- 
withstanding the  statute  of  frauds.  The  dissenting  opinion  main- 
tains with  force  that  even  at  common  law  the  deed  became,  by  its  ac- 
ceptance, ipso  factOy  the  deed  of  the  grantee,  and  he  might  be  sued  in 
covenant  upon  it. 

Now,  this  suit  is  not  an  action  on  the  deed,  but  on  a  promise  to  pay 
the  consideration  for  the  land.    It  is  true,  the  declaration  makes  pro- 
fert  of  the  deed,  and  is  susceptible  of  that  construction,  but  under  our 
peculiar  mode  of  pleading  in  Tennessee,  where  all  forms  are  abolished, 
and  the  pleader  may  sue  upon  "the  facts  of  the  case,"  it  must  be 
treated  as  a  statement  of  the  facts  and  maintained  as  a  good  pleading, 
if,  on  the  facts,  it  contains  a  sufficient  cause  of  action  in  any  view  of 
them.    The  construction  placed  on  the  declaration  by  plaintiff's  coun- 
sel, that  the  deed  is  stated  merely  as  an  inducement,  and  as  one  of  the 
facts  of  the  case,  must  therefore  prevail,  if  he  is,  on  that  construction, 
entitled  to  a  cause  of  action,  whether  be  wonld  be  entitled  to  sue  on  the 
deed  itself  as  a  foundation  for  the  action  or  not.    Whitienton  ManviTg 
Co.  V.  Memphis  d  Ohio  River  Packet  Co.  21  Fed.  Rep.  896.    So  treat- 
ing it,  the  question  is  whether  the  statute  of  frauds  requires  the  prom- 
ise to  pay  for  lands,  for  which  the  grantee  has  accepted  a  deed,  to 
be  in  writing;  and  if  not,  what  effect  the  deed  and  its  acceptance 
may  have  as  evidence  of  the  promise,  and  what  effect  the  other  writ- 
ings relied  on  in  this  case  may  have  as  evidence  of  that  promise,  and 
not  whether  the  deed  may  be  a  foundation  for  the  action,  or  whether 
it  and  the  other  writings  are  sufficient  in  themselves  to  answer  the 
statute  of  frauds.    If  the  statute  of  frauds  requires  that  promise  to 
be  in  writing,  in  view  of  the  conflict  of  authorities  already  noticed, 
while  I  dm  inclined  to  think  the  deed  itself  might,  in  Tennessee,  be 
a  foundation  of  the  action,  I  am  not  prepared  to  say  thlat  our  court 
faa«  so,  precisely,  decided ;  nor  am  I  satisiied  that  the  unsigned  paper 
written  wholly  by  Williams  would  answer  the  statute  of  frauds  as  a 
memorandum  of  that  promise.    It  seems  to  be  a  kind  of  chronolog- 
ical or  historical  statement  of  the  facts,  in  which  his  name  appears, 
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Tiitteu  by  himself,  bat  it  is  not  clear  that  he  intended  it  a>  a  $igna- 
ture  vhich  was  to  be  as' efficacious  as  if  he  had  formally  signed  the 
paper.  This  intention  seems  to  be  necessary.  Browne,  St.  Frauds, 
§§  354-357;  1  Sugd.  Vend.  212;  Barry  v.  Coombe,  1  Pet.  640;  8. 
C.  Lawy.  Pub.  Co.  Ed.  and  notes. 

But,  however  the  law  may  be  elsewhere,  it  is  established  in  Tennes- 
see that  the  promise  to  pay  the  consideration  need  not  be  in  writing ; 
that  the  execution  of  the  deed  by  the  grantor  satis&es  the  statute  of 
frauds,  and  an  action  will  lie  for  the  purchase  money,  which  may  be 
sustained  by  parol  proof.  Davis  v.  Tisdale,  4  Yerg.  172;  Wbitl}y  v. 
Whitby,  4  Sneed,  472 ;  Perry  v.  Central  S.  R.  Co.  6  Cold.  138;  White 
V.  Blakemoref  Shea., 49,69;  A/o/pri/ v.  Z)<(f  «npor(,  6  Lea,  80,93;  Tny- 
lor  V.  Ro88,  3  Yerg.  330;  Oilman  v.  Killer,  5  Humph.  19.  Here,  then, 
the  action  may  be  maintained,  and  the  alleged  promise  to  pay  for  the 
land  is  proved  by  the  execution  of  the  deed,  its  acceptance  by  defend- 
ant, bis  possession  under  it,  the  unsigned  paper  written  by  himself 
taken  as  his  admistion  of  facts  implying  the  debt,  by  the  admissions 
contained  in  his  letter  of  May  38,  1877,  and  by  his  payment  of  the 
quarterly  interest  for  all  the  years  before  his  death;  for,  as  was  said 
in  Tlowel  v.  Price,  1  P.  Wms.  291,  294,  "the  running  on  of  interest, 
and  its  carrying  interest,  was  proof  of  its  beiqg  a  debt."  And  these 
facts  prove  the  promise  averred  in  the  declaration,  whether  the  docu- 
ments would  be,  in  themselves,  sufficient  to  answer  the  statute  of 
frauds  or  not,  if  that  statute  required  it  to  be  in  writing.  No  reason- 
able mind  can  doubt  that  there  was  an  express  promise  to  pay,  and 
that  it  is  reasonably  proved  by  such  facts ;  but  certainly  the  law  wonld 
conolusirely  imply  from  tbem  a  promise  in  support  of  the  averment 
in  the  declaration. 

Somewhat  similar  reasoning  has  led  me  to  the  conclusion  that  the 
statute  of  limitations  cannot  avail  the  defendant.  We  have  no  stat- 
ute requiring  the  new  promise  to  save  the  bar  to  be  in  writing,  nor, 
indeed,  any  rule  of  law  requiring  an  express  promise  at  all,  but  only 
an  express  acknowledgment  of  a  subsisting  debt.  The  supreme  court 
of  Tennessee,  recognizing  the  intensity  of  a  temptation  to  evade  the 
statute  by  fraud  and  perjury,  has,  in  the  absence  of  that  wise  legisla- 
tion which  prevails  in  some  states  requiring  a  new  promise  in  writing, 
held  very  rigidly  to  the  rule  that  there  shall  be  no  implication  of  a 
waiver  of  the  statute  from  partial  payments,  either  of  principal  or  in- 
terest, and  requiring  a  distinct  acknowledgment  on  the  part  of  the 
debtor  of  a  continuing  liability  to  pay.  Mr.  Chief  Justice  Taney  has 
stated  the  rule  as  to  the  character  of  acknowledgment  that  will  save 
the  bar  in  terms  that  fully  meet  the  requirements  of  the  Tennessee 
eases,  as  I  understand  them.    He  says: 

"In  order  to  remove  the  bar  of  the  statute  it  is  necessary  that  there  sboald 
eitliur  be  an  express  promise  to  pay,  or  iin  Bdmisston  of  the  debt  in  such  terms 
as  would  impjy  that  the  party  watt  liable  and  willing  to  pay  it."  Georgia 
Ina.  Co.  V.  Ellicott,  Taney,  Deo.  131;  Sell  v.  Jforrison,  I  Pet.  362;  Ifoon  V. 
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Sank  of  Columbia,  6  Fet.  86';  VortBoott  t.  hiekman,  112  U.  S.  150;  S.  0. 
5  Sup.  Gt  Rep.  56. 

And  Mr.  Jastioo  Da.yis  likewise  enanciates  a  rnle,  as  to  tl}e  effect  . 
of  partial  payments,  that- is  the  same  as  we  have  it  in  Tennessee.  V. 
5.  y.  Wilder,  13  Wall.  354,  8o,  if  the  niling  in  Palmer  y,  Andrews, 
McA.ll.  401,  that  thie  is  a  commercial  qnestion  which  the  United 
States  courts  will  decide  independently  for  themselves,  be  correct — ■ 
vhich  I  doubt — the  two  jurisdictions  in  this  state  quite  agree  on  the 
sabjecf.  RusBell  r.  Gasa,  Mart.  &  Y.  270;  Behte's  Ex'rtv,  Wynne,  7 
Yerg.  588 ;  Thompson  v.-French,  10  Yerg.  453 ;  Hale  v.  Hale,  4  Humph. 
183;  H«n^er  v.StorAr.e«,  8  Humph.  656;  Buttery.  IFin(€r«,  2  Swan, 91; 
Broddie  v.  Johnson,  1  Sneed,  468;  Rogers  v.  Southern,  4  fiaxt.  07; 
Steel  T.  Matthews,  7  Yerg.  313;  Locke  v,  Wilson,  9  Heisk.  784;  S. 
G.  10  Heisk.  441;  Folk  r.  Russell,  7  Baxt.  591. 

I  do  not  anderstand  that  either  the  supreme  court  of  the  United 
States,  or  the  supreme  court  of  the  state,  excludes  the  circumstance 
of  a  partial  payment  from  the  consideration  of  the  triers  of  the  fact 
whether  there  has  been  a  new  promise  or  an  acknowledgment  of  the 
debt  or  not,  but  only  to  limit  its  probative  value  so  that  of  itself  it 
shall  constitute  neither  a  promise  nor  acknowledgment.  Elsewhere, 
even  when  there  has  been  a  statute,  as  in  England  and  some  of  our 
statesj  requiring  the  new  promise  or  acknowledgment  to  be  in  writ- 
ing, the  statute  usually  makes  an  exception  in  favor  of  the  implica- 
tion of  an  acknowledgment  from  partial  payments,  which  shows  the 
potential  character  of  that  circumstance  where  that  rule  has  prevailed. 
But  with  us,  standing  alone,  part  payment  implies  nothing  as  an 
acknowledgment  of  the  balance  of  the  debt,  for  that  whioh  he  pays 
may  be  all  the  debtor  wishes  to  admit  to  be  due;  but  if  there  be  other 
eirenmstances  attending  the  payment,  showing  that  it  could  be  made- 
only  on  a  distinct  acknowledgment  of  the  whole  debt,  those  eircum- 
stances,  taken  with  the  payment',  are  a  sufficient  basis  for  the  impli- 
cation of  a  promise  to  pay  that  will  save  the  bar.  This  was  always 
the  correct  rule,  even  where  partial  payments  were  fully  recognized 
as  saving  the  bar,  and  is  yet,  under  the  exception  in  their  favor,  con- 
tained in  the  above-mentioned  statutes.  Any  departure  from  it  was 
a  misunderstanding  of  the  rule.  In  Morgan  v.  Rowlands,  L,  K.  7  Q.  B. 
493,  it  is  stated  that  part  payment  is  not  sufficient  "unless  it  be  such 
that  a  jury  might  fairly  infer  a  promise  to  pay  the  remainder.  No 
doubt,  very  slight  circumstances  might  be  sufficient  to  support  such  an 
inference  where  there  is  a  legal  duty  to  pay. "  And  the  circumstances 
surrounding  payment  were  scrutinized,  perhaps  not  always  with  the 
best  judgment,  before  the  fact  of  payment  could  be  treated  as  an 
acknowledgment,  and  often  it  was  unavailing.  Thus  the  fact  that 
the  payment  was  that  of  interest  on  the  debt  was  often,  though  not 
always,  a  controlling  circumstance  in  favor  of  the  acknowledgment.  If 
the  debt  was  payable  "on  demand,"  the  fact  that  interest  was  paid 
was  quite  conclusive  of  an  acknowledgment  to  save  the  bar;  if  not  so 
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payable,  t^e  oircnmstance  was  of  less  force;  and  there  is  a  distinction 
sometimes  taken  between  interest  accrued  before  and  afUr  the  bar  at- 
tached. Bawfidd.  V.  Tupper,  7  Exch.  27 ;  Broton  v.  Rutherford,  1 4  Ch. 
Bit.  687;  Maber  v.  Maher,  L.  B.  2  Exoh.  153;  Morgan  v.  Rowlanda, 
sapra;  Sigovmey  y.  Drury,  14  Pick.  887,  391;  Oilbert  v.  CoUins, 
124  Mass.  174;  Ho;)jtin«  v.  iS(ouf,  6  Bush,  375;  EnglUk  v.  Waihen, 
9  Bush,  387;  Cocker  v.  Cocker,  2  Mo.  App.  451;  Shannon  v.  ^M«rin, 
67  Mo.  485 ;  Wood,  Lim.  150,  and  notffii.  Kor  has  Lord  Tehterden's 
act  in  England,  nor  the  legislation  in  our  own  states,  that  have  sub- 
stantially re-enacted  that  statute,  changed  the  rale  either  as  to  the 
precise  character  of  the  promise  or  acknowledgment  required,  or  as 
to  the  effect  of  partial  payments,  except  in  states  like  California  and 
Nevada,  which  have  left  out  the  exception  in  favor  of  partial  pay- 
ments contained  in  Lord  Tentebden's  act,  or  Wisconsin,  which  has 
abolished  all  kinds  of  acknowledgments,  and  requires  an  explicit  written 
promiie^  The  only  effect  of  the  legislation  is  to  require  a  written  mem- 
orandum of  the  acknowledgment  or  promise ;  bnt  when  we  come  to 
test  the  sufficiency  of  the  memorandum,  we  apply  precisely  the  same 
rule  as  before  in  reference  to  the  character  of  the  promise  or  acknowl- 
edgment, as  shown  by  the  parol  testimony.  Only  the  mode  of  proof 
has  been  changed.  In  Lee  t.  WUmot,  L.  B.  1  Exch.  364,  in  con- 
sidering the  sufficiency  of  a  letter,  it  is  said : 

"If  there  be  a  distinct  acknowledgittent,  it  Is  not  necessary  there  should  be 
a  prumiae  in  explicit  terms;  but  from  the  acknowledgiuent  a  promise  may  be 
inferred,  unlesa  it  be  accompanied  by  STefusal  to  pay,  or  any  other  circum- 
stance which  excludes  that  inference." 

And  in  He  River  Steamer  Co.  L.  B.  6  Ch.  App.  822,  Lord  Justice 
Mellish  says : 

"Now,  it  is  perfectly  settled  law  what  is  the  description  of  lettere  which 
will  take  the  case  out  of  the  statute.  *  *  *  Before-  this  statute,  not  only 
a  verbal  promise  to  pay  a  debt  more  than  six  years  old,  but  a  bare,  uncondi- 
tioiinl  acknowledgment  of  its  substance  made  within  six-years  before  action 
brought  had  been  held  sufficient  to  take  the  caae  out  of  the  statute.  But 
now,  in  order  to  revive  the  liability  of  the  debtor,  after  the  expiration  of  the 
six  years,  by  subsequent  acknowledgment  or  promise,  there  must  be  proof  ct 
some  writing,  signed  by  himself,  either  containing  an  express  promise  to  pay 
the  debt,  or  being  in  terms  from  which  an  unconditional  promise  to  pay  it  is 
necessarily  implied.  If,  therefore,  the  writer,  althougli  he  admits  the  debt, 
I'efuses  to  pay  it,  or  reserves  the  matter  for  further  consideration,  or  refers 
the  creditor  to  some  third  person  for  payment,  or  the  like,  this  will  not  be 
sufficient  to  prevent  the  operation  of  the 'statute.  That  being  the  rule,  there 
must  be  one  of  these  three  things  to  take  the  case  out  of  the  statute:  ■  Eitlier 
there  roust  be  an  acknowleLtgment  of  the  debt  from  which  a  promise  to  pay 
is  to  be  inferred;  or,  tecondly,  there  must  be  an  unconditional  promise  to  pay 
the  debt;  or,  thii-dly,  tltere  must  be  a  conditional  promise  to  pay  the  debt,  and 
evidence  that  the  condition  has  been  performed.'*  - 

The  mere  writing  of  the  name  and  date  on  a  past'due  note  was  held 
sufficient.  Bourdin  v.  Greenwood,  L.  B.13  £q.  281;  Quincey  t.  Sharpe, 
1  Exch.  Dir.  72 ;  Skeet  t.  Lindsay,  2  Exob.  Dir.  311.  And  these  cases. 
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professedly,  only  follow  the  rule  laid  down  by  Lord  TENTsaDEN  him- 
self long  before  hia  celebrated  act  was  passed.  Tanner  v.  Smartt  6 
Bam.  &  C.  603;  Cleave  v.  Jones,  6  Exch.  573.  And  see  Fairhank$ 
T.  Davjton,  9  Gal.  90;  Penay.  Vanctf  21  Oal.  142 ;  Palmer  v.  Andrews, 
McAU.  491 ;  Wilcox  t.  WiUiafM,  5  Nev.  206;  Pierce  y.  Seymour,  52 
Wis.  272;  S.  C.  9  N.  W.  Bep.  71 ;  Williams  v.  Oridley,  9  Mete.  482; 
Sibley  Y.Lumbert,  30  Me.  253;  Palmer  v.  Gilliipie,  95  Pa.  St.  340; 
Wesner  v.  Stein,  97  Pa.  St.322;  Jfinniac*  v.  Jeter,  65  Ala.  222;  Harper 
y.  FaiWe^,  58  N.  Y.  442;  PiekeU  v.  £:in9»  84  Barb.  193;  Fir«t  ^at. 
Bank  v.  BaUou.  49  N.  Y.  156;  1  Smith,  Lead.  Gas.  (1872,)  941,  952. 

I  have  gone  over  these  authorities  and  many  others  that  convince 
xne  that  our  Tennessee  rulings  on  this  subject  are  consistent  with  the 
better  rulings  everywhere,  and  that  the  only  difficulty  arises  from 
misunderstanding  or  misapplying  them  in  giving  effect  to  the  testi- 
mony in  a  particular  case.  No  explicit  promise^  either  verbal  or  writ- 
ten, is  required,  as  in  Wisconsin,  both  before  and  after  their  act  re- 
quiring a  written  memorandum ;  there  may  be  an  acknowledgment  of 
the  debt  sufficient  to  save  the  bar,  bat  that  acknowledgment  mast  be 
of  a  character  that  from  it  a  promise  may  be  fairly  and  necessarily 
implied,  and  it  may  be  proved  in  parol  by  any  circumstances  tending 
to  show  it,  or  by  aqy  writing  sufficient  to  establish  it.  Partial  pay- 
ments, either  of  principal  or  interest,  in  tbemselyes  are  not  sufficient 
to  establish  such  an  acknowledgment,  but,  in  connection  with  other 
circumstances  tending  to  show  an  intention  to  admit  a  subsisting  lia- 
bility to  pay  the  debt,  they  are  as  potential  here  as  elsevhere.  It  is 
the  implication  from  the  bare  payment  that  is  prohibited  to  us,  noth- 
ing more. 

Now,  I  concede  that  if  we  had  the  Wisconsin  requirement  of  an  ex- 
plicit promise  to  pay  the  debt,  it  would  be  difficult  to  find  it  in  any  of 
the  writings  relied  on  here,  and  that  it  is  not  otherwise  proved.  But. 
apart  from  that,  the  requirement  of  an  acknowledgment  from  which  a 
promise  is  necessarily  implied  is  abundantly  met  by  this  proof.  In 
the  first  place,  I  think  ncv  one  can  read  the  deed  in  the  light  of  Will- 
iams' subsequent  conduct  towards  these  parties,  and  certainly  when 
that  is  supplemented  by  his  admissions  in  the  unsigned  paper  and  in 
his  letter  of  May  28,  1877,  tind  not  conclude  that,  although  Williams 
carefully  provided  for  himself  the  privilege  of  paying  the  debt  at  the 
end  of  two  years  or  before,  it  was  really  intended  by  the  parties  from 
the  beginning  as  a  permanent  investment  for  the  benefit  of  this  trust, 
to  run  indefinitely.  So,  if  we  had  nothing  more  than  the  recitals  of 
thk  deed,  the  fact  that  Williams  went  into  possession  under  it;  that  he 
^thheld  it  from  the  record  to  protect  beneficiaries,  and  was  so  long  per- 
mitted to  do  so  without  complaint;  that  the  interest  was  payable  quar- 
terly, and  was  in  fact  promptly  paid  in  advance  before  and  after  the  six 
years  expired, — it  would  be  a  necessary  implication  from  these  pay- 
ments, under  the  circumstances,  that  having  so  acknowledged  a  sub- 
sisting liability  after  the  bar,  he  promised  to  pay  the  debt.  But  add  the 
v.24F,no,8~29 
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admissions  in  the  nnsigned  document  in  the  letter  of  May  28,  1877, 
and  the  letters  aocompanying  tbe  remittances  and  receipts,  and  the 
implication  of  a  promise,  from  the  constantly  recurring  payments  of 
interest  up  to  his  death,  is  irresistible.  Moreover,  taking  toe  un- 
signed document  by  itself,  and  more  particularly  the  letter  of  May 
98,  1877.  by  itself,  and  either  of  them  would,  in  its  language,  be  a 
Buffioient  acknowledgment  of  tbe  debt  from  which  a  promise  to  pay 
it  would  be  necessarily  implied.  They  would  be  sufficient  as  written 
acknowledgments  under  Lord  Tentebden'b  act,  or  that  of  any  of  the 
states  examined,  except  Wisconsin,  which  requires  an  expresB  prom- 
ise; and,  as  admistions  proving  an  acknowledgment,  tbey  are  as  com- 
petent and  conclusive  here,  where  we  require  no  writing,  but  tbe  same 
full  proof. 

The  plea  of  pUne  adminutravit  must,  on  the  agreed  statement  of 
facts,  be  found  in  favor  of  the  defendant,  but  otherwise  there  must  be 
the  usual  judgment  agfdnst  him  for  the  balance  of  the  debt  and  in- 
terest.   So  ordered. 


Hall  and  others  v.  Sdpbbub  Lodge  Khights  or  Hohob. 


1.  Benefictaii  BooisTtBB— Bdsfbhbion  ov  Lodges  of  Beneficiart  Ordbrb. 

If  the  ]aw8  of  a  heoeflciiiry  order  authorize  an  officer  or  tribunal  of  the  order 
to  suspend  a  subordinate  lodge  for  certain  causes,  and  a  lodge  is  suspended 
such  officer  or  tribunal  for  such  cause,  after  due  notice  of  the  proceedings  is 
given  to  the  Iridge,  a  mere  error  in  tiie  linding  of  factSi  or  an  erroneous  appli- 
cation of  the  law  to  the  case,  which  might  be  corrected  on  appeal  in  the  mode 

firovided  by  the  laws  of  the  order,  will  not  vitiate  tbe  proceedings,  nor  cause 
hem  to  be  subject  to  collateral  attack  in  an^  tribunal ;  but  a  suspension  by  an 
officer  not  vested  by  the  laws  of  t  be  order  with  that  power,  and  without  notice 
lo  the  offending  party,  is  absolutely  void,  and  cannot  affect  the  legal  rights  or 
change  the  legal  Hatua  of  any  one,  and  from  such  an  order  of  suspension  no  ap- 
peal is  necessary  to  save  the  rights  of  parties.  Karchtr  v.  Svpiiina  Lodge^  137 
Mass.  368,  distinguished  from  this  cose  on  tbe  Acts. 

2.  Bame — Effect  of  Tbndeii  op  Assessments  bt  Subordinatb  Lodob. 

A  tender  of  an  as^eftsment  by  a  subordinate  lodge,  which  is  refused,  is  just 
as  effectual  to  preserve  tbe  rights  of  a  lodge  and  its  members  as  if  it  had  been 
accepted.  It  does  not  have  to  be  repeated ;  tbe  burden  to  act  after  tender  and 
refusal  is  on  the  creditor,  and  the  debtor  is  only  required  to  be  teady  to  meet 
the  demand  when  made. 

3.  Same— Good  (SrAiiDrao  abd  Patmbnt  of  Abbbbsubktb. 

In  beneficiary  associations,  where  the  time  and  frequency  of  payments  depend 
on  the  mortality  of  memtiers,  and  are  to  be  made  only  upon  notice  that  an  as- 
sessment is  required,  no  liability  is  imposed  on  a  subordinate  lodge  or  Its  mem- 
bers until  due  notice  in  conformity  with  the  laws  of  the  order  is  given,  and 
good  standing  is  not  lost  by  a  failure  to  pay  an  assessment  of  which  no  notice 
was  given  through  the  fault  or  misconduct  of  the  supreme  lodge  or  Its  ofBcers. 


At  Law.  Plaintiffs  sue  as  the  heirs  of  Joseph  Hall,  who  was,  in 
1680,  a  member  of  Harrisburg  lodge,  No.  1,714,  of  the  Knights  of 
Honor,  and  claim  the  sum  of  $2,000  as  a  benefit.    The  case  was 
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tried  before  the  ooart,  which  found  these  facts :  (1)  That  in  July, 
1879,  Joseph  Hall  was  duly  admitted  as  a  member  of  Harrisbuzg 
lodge,  No,  1,714,  Knights  of  Honor.  (2)  That  said  HaU  died  on  the 
second  day  of  Jaly,  1880,  and  before  his  death  directed  his  benefit 
certificate  to  be  made  payable  to  the  plaintiffB,  who  are  his  heirs  at 
law.  (3)  That  assessment  No.  65,  called  January  1,  1880,  was  paid 
by  the  lodge  to  the  supreme  treasurer  in  apt  time,  and  that  Hall  paid 
his  share  of  said  assessment  to  his  lodge  in  apt  time.  (4)  That  assess- 
ment No.  66,  called  Janaary  31, 1880,  was  forwarded  by  Harrisburg 
lodge  to  the  supreme  treasurer  in  apt  time,  and  was  received  by  said 
treasurer,  who  returned  the  same,  saying,  contrary  to  the  fact,  that 
the  lodge  was  in  arrears  for  assessment  No.  65.  Thereupon  the  lodge 
again  Forwarded  assessment  No.  66,  with  proof  of  payment  of  No. 
65.  The  supreme  treasurer  again  returned  assessment  No.  6G,  reit- 
erating the  erroneous  statement  that  No.  65  had  not  been  paid;  'and 
on  March  16,  1880,  the  supreme  reporter,  without  previouB  citation 
or  notice,  suspended  Harrisburg  lodge  for  non-payment  of  assess- 
ment No.  65.  HaU  paid  to  his  lodge  assessment  No.  66  in  apt  time. 
(5)  Assessments  were  called  in  by  the  proper  officer  of  the  supreme 
lodge  subsequent  to  No.  66,  and  before  Hall's  death',  as  follows: 
March  1st,  No.  67;  April  Ist,  No.  68;  May  3d,  No.  69;  and  June 
12th,  No.  70;  but  no  notice  of  these  assessments  was  sent  to  Harris- 
burg lodge,  and  neither  that  lodge  nor  Hall  had  any  notice  of  said 
assessments  or  calls  prior  to  Hall's  death.  (6)  There  was  some  cor- 
respondence between  the  officers  of  Harrisburg  lodge  and  the  officer^ 
of  the  Supreme  lodge  in  relation  to  assessment  No.  65,  and  the  con- 
troversy was  continued  up  to  the  time  of  Hall's  death.  Subsequent 
to  Hall's  death,  Harrisburg  lodge,  by  surrender  or  abandonment  of 
its  charter,  ceased  to  exist.  It  was  agreed  that  the  plan  upon  which 
the  benefit  feature  of  the  order  is  conducted  is  as  follows: 

"A  fund  called  the  'Widows*  and  Orphans'  Benefit  Fund'  Is  raised  by 
contributions  paid  in  by  the  members  In  response  to  assessments  made  upon 
them,  and  this  fund  is  scrupulously  and  exdusively  devoted  to  the  payment 
of  death  benefits  to  the  person  directed  and  named  by  the  deceased  member 
as  hia  beneficiary.  All  the  current  expenses  of  conducting  this  and  all  other 
departments  of  the  order  are  paid  out  of  another  fund  called  the  *  General 
Fund.'  Upon  due  notice  by  any  subordinate  lodge,  with  proof  of  death  of  a 
member  in  good  standing,  the  Supreme  lodge  draws  an  orderon  the  W.  &  O. 
B.  fund  for  the  payment  of  the  benefit  of  S2,000  to  the  beneficiary.  So  long 
as  the  amount  of  money  in  that  fund,  not  subject  to  and  covered  by  such  or- 
ders, exceeds  the  sum  of  92,000,  no  further  assessments  are  made  upon  the 
members.  When  that  amount  falls  below  that  sum,  an  assessment  is  made 
upon  ^1  the  members,  each  member  being  called  upon  to  pnv  the  same  sum 
as  previously  stipulated ;  and  the  aggregate  of  these  contributions,  when  col- 
lected! is  again  devotetl  to  the  payment  of  death  benefits  as  before.  The  W. 
&  O.  B.  fund  Is  realized  alone  by  the  means  here  stated,  ^ach  member  pays 
one  assessment  when  he  becomes  a  third  degree  member,  but  this  assessment 
remains  in  the  subordinate  lodge  treasury  until  the  time  arrives  when  the 
amount  in  the  supreme  treasury  to  the  credit  of  the  W.  &  O.  B.  fund,  not 
covered  by  orders  drawn  to  pay  on  deaths  occur^ng  before  the  time  such 
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member  took  the  third  decree,  falls  below  92.000,  and  a  new  assessment  la 
called,  and  thus  the  first  assessment  thus  paid  in  by  such  new  member  re- 
ceives its  proper  consecutive  number,  and  is  forwarded  to  tlie  supreme  treas- 
urer  with  other  contributions  on  the  same  assessment,  and  thus  goes  into  tlie 
W.  &  O.  B.  fund ;  and  tlie  new  member  is  called  to  pay  his  second  assessment 
when  the  exigencies  of  tlie  W.  &  O.  B.  fnnd  requiro  a  new  geneial  assew- 
ment  under  the  plan  above  stated." 

Stephenson  d  Trieher,  for  plaintiffs. 
James  0.  Pierce,  for  defendant,  argnedi 

1.  Hall  was  not,  at  his  death,  a  member  of  the  order  in  good  standing. 
"Good  standing,"  in  the  sense  of  the  laws  of  the  order,  has  a  definite  and 
well-understood  meaning.  To  be  in  good  standing  the  member  must  have 
paid  every  assessment  to  date  within  30  days  after  it  was  called  for,  all  reg- 
ular dues  for  the  particular  period,  and  all  fines  that  may  have  been  imposed. 
Good  standing  is  lost  by  the  failure  of  tlie  member  to  pay  assessments.  Jtfc- 
Murxy  V.  Supreme  Lodge,  18  Cent.  Law  J.  372;  S.  C.  20  Fed.  Kep.  107;  Ma- 
deira V.  Mutual  Sen.  Soc.  16  Fed.  Rep.  749;  Boiemleni  8oc.  v, Baldwin,  86 
111.  479.  It  is  lost  by  a  suspension  in  regular  form  not  appealed  from.  Kar- 
cher  T.  Supreme  Lodge,  19  Cent.  Law  J.  152;  8.  C.  137  Mass.  368. 

2.  Hall  was  not.  at  his  death,  a  contributing  member  to  the  W.  &  O.  B. 
fund.  It  is  a  fundamental  feature  of  the  beneficiary  department  of  this  or- 
der that  the  duty  of  contributing  to  the  benefit  fund,  and  the  right  of  shar- 
ing therein,  are  reciprocal.  The  plan  on  which  this  department  operates  Is 
fully  set  out  in  evidence  in  the  stipulation  of  counsel.  It  will  be  seen  that 
the  only  fund  provided  for  the  payment  of  death  benefits  ia  raised  by  contri- 
butions, and  that  the  insuranoe  is  in  force  as  to  each  member  daring  only 
the  time  his  contributions  are  in  hand.  When  the  contributions  made  in 
response  to  any  one  assessment  are  exhausted,  the  insurance  theret^  effected 
has  «cpired.  With  a  new  set  of  contributions  a  new  insurance  is  effected,  to 
exist  until  these  contributions  are  in  turn  exhausted.  This  is  ^'current"  or 
**tenn"  life  insurance,  in  the  strictest  sense.  It  is  the  cheapest  possible  in- 
surance, viz.,  insurance  at  actual  cost.  In  this  and  some  other  respects,  the 
order  differs  from  an  ordinary  life  insurance  company.  It  has  no  capital 
stock,  no  reserve  funds,  no  corporate  property.  It  has  no  funds  of  any  sort 
out  of  which  to  pay  de^h  benefits  except  the  contributions  of  the  members, 
which  it  is  commanded  to  and  does  distribute  specifically.  So,  also,  the  con- 
tract is  substantially  different  from  the  common  form  of  life  insurance  con- 
tract The  order  did  not  make  a  positive  and  unconditional  contract  with 
the  member  to  pay  in  any  event,  tt  did  not  receive  any  adequate  considera- 
tion for  such  a  contract.  If  such  a  contract  had  been  made,  it  would  have 
been  idtra  vires.  Nor  did  the  order  make  any  contract  positive  in  form,  but 
on  conditions  for  its  benefit,  wliich  it  had  the  power  to  waive.  No  doctrine 
of  waiver  of  hard  conditions  can  be  here  appeiiled  to.  Xor  did  the  order  re- 
ceive any  consideration  for  a  contract  which  should  allow  thf  member  any 
"surrender  value,"  or  any  other  interest  of  any  kind  beyond  tlie  day  when 
his  contributions  should  be  exhausted.  The  character  of  coiiUact  actually 
made  is  shown  by  the  constitutions  and  laws  of  the  order,  the  general  plan 
of  operations  of  the  W.  &  O.  B.  fund,  and  form  of  benefit  certiliciite  in  use. 
It  was  a  contract  to  receive  Joseph  Hall's  contributions,  and  to  insure,  as 
long  as  such  contributions  remain  unexhausted  by  distribution,  the  benefi- 
ciaries of  Hall  aud  each  of  his  fellow-mem  bera  who  should  die  during  sucL 
limited  period. 

The  (noney  collected  on  each  assessment  by  the  subordinate  lodges  Is  to  be 
forwarded  by  them  to  the  Supreme  lodge.  There  it  ia  subject  to  drafta  or  or* 
ders  for  the  payment  of  benefits  on  deiUhs  due  notice  of  which  has  been  re> 


'  HACL  V.  SUPBBICE  LODGE  KHXGHTB  OF  HONOR.  453 

ceive^.  Ko  member  can  be  called  on  to  contribute  to  pay  for  deaths  occur- 
ring  prior  to  the  date  when  he  himself  became  a  benetlcial  member.  No  new 
assessment  can  be  orJeied  forward  while  there  remains  in  the  W.  &  O.  li. 
fund  ii  sum  sufficient  to  pay  the  next  death  benefit.  When  thiit  sum  proves 
insulBcient,  the  lodges  are  to  forward  the  assessment  then  held  by  them, and 
call  in  a  new  one.  That  small  balance  remaining  on  hand  is  of  course  ex- 
hausted by  the  payment  of  the  first  death  beneQt  after  the  call  for  the  new 
assessment.  Thus  a  limit  is  fixed,  at  the  beginning  as  well  as  at  the  ending 
of  the  distribution  of  every  particular  assessment,  by  which  the  officers  can 
uscertain  the  persons  who  are  to  share  in  such  distribution.  There  is  no  place 
or  opportunity  allowed  for  sharing  in  any  distribution  by  the  beneficiary  of 
any  member  who  was  not  a  contributor  to  the  fund  at  the  time  of  his  death. 
Gontribation  and  distribution  are  reoiproeal. 

The  legality  or  fairnesa  of  this  contract  cannot  be  qnestloned.  It  was  a 
contract  for  insurance  at  absolute  and  exact  cost  This  could  be  obtained  in 
no  other  way.  In  some  old-style  life  insurance  companies,  broader  rights  and 
priTllegea  might  be  secured,  but  at  greater  cost.  To  obtain  term  life  insur- 
ance at  Its  exact  cost,  nothing  else  than  terra  life  insurance,  in  exact  form, 
can  be  expected.  Hall  took  this  cheapest  of  all  forms  of  life  insuranoe,  and 
he  might  have  preserved  it  by  continuing  to  pay  for  it,  but  net  otherwise. 
"Payment  of  the  assessments  by  the  members  is  essential  to  the  successful 
operation  of  the  Widows'  and  Orphans*  Benefit  fund  of  the  order,  as  the  plan 
of  the  same  la  exhibited  in  the  constitution  and  laws  of  the  order.**  Me- 
Murry  t.  Btipfeme  Lodge,  18  Cent.  Law  J.  372;  &  C.  20  Fed.  Bsp.  107.  "The 
obligatory  piurt  of  the  contract  is  unilateral ;  payment  of  assessments  is  wholly 
optional  with  the  members."  In  re  Protection  TJf%  Ins,  Co,  9  Biss,  188;  9 
Ins.  Law  J.  145;  A.  O.  U.  IF.  v.Mttore,  9  Ins.  Law  J.  (Ky.)  572. 

3.  Defendant  controls  trust  funds  only,  vhich  are  collected  and  designated 
for  specific  purposes.  It  does  not  avail  to  say  that  defendant  contracted  to  pay. 
It  did  nab  so  contract  in  any  general  sense.  It  made  no  contract  at  all  with 
the  plaintlfb.  It  contracted  with  Joseph  Hall  tub  modo;  that  is,  to  do  what 
he  and  his  fellow-members  authorized  it  to  do,  which  was  to  recover  and  dis- 
burse trust  funds  for  specific  purposes.  There  has  been  In  this  case  no  de- 
viation or  spoliation  of  trust  funds,  or  violation  of  a  trust,  such  as  will  autbor> 
fze  a  money  judgment  against  thetntstee.  In  re  Protection  Life  Ins.  Co.  9 
Biss,  188;  State  v.  Standard  Life  Asa'n,  38  Ohio  St.  281. 

4.  Ko  consideration  need  be  given  to  the  question  of  the  regularity  of  the 
suspension,  because  no  appeal  was  taken  within  the  oi-der.  The  laws  of  the 
order  make  ample  provision  for  the  prosecution  of  appeals  and  redress  of 
grievances  within  the  order,  (Const.  Sup.  Lodge,  art.  1,  §  2,  art.  9,  g  6;)  and 
those  who  foil  to  avail  themselves  of  the  opportunity  thus  offered  for  the  re- 
dress of  grievances  within  the  society  will  be  repelled  from  t\]fi  courts.  Kar~ 
cher  v.  Supreme  Lodge,  mprn;  Chamberlain  v.  Lincoln^  129  Mass.  70;  Lcl- 
fond  s.Jjeems,  81  N.  Y.  507 ;  Robinson  v.  Tates  City  Lodge,  8G  111.  598 ;  Har- 
rington v.  Benecolmt  Axe'n^  27  Alb.  Law  J.  438,  (Ga.  Sup.  Ct.  &pril  24, 
1883;)  8taU  v.  Knights  Golden  Rule,  16  West.  Ins.  Rev.  474. 

OAiiDWEUi,  J.  This  case  arose  under  the  constitntion  and  by-lawa 
of  the  order  in  force  in  lSSO.  Tested  by  these  laws  the  alleged  sus- 
pension of  Harriabnrg  lodge  by  the  supreme  reporter  was  a  nullity. 
It  was  not  merely  irregular,  bnt  it  was  a  void  act.  The  constitution 
and  by-laws  then  in  force  conferred  no  jurisdiction  upon  the  snpreme 
reporter  to  suspend  subordinate  lodges  in  any  case,  or  for  any  offense ; 
and  bis  mandate  suspending  Harrisburg  lodge  had  no  more  effect, 
inside  or  outside  of  the  order,  than  if  it  bad  been  made  by  one  who  did 


D  giuzed  by 


454 


rKDERAL  BEPOBTXB. 


not  belong  to  the  order.  Article  9,  §  1,  article  15,  §  1,  Const.  1879. 
Moreover,  it  was  made  without  giving  the  lodge  an  opportunity  to  be 
heard,  and  for  an  alleged  ground  that  had  no  existence  in  fact.  If 
the  supreme  reporter  had  been  invested  with  jurisdiotioa  to  try  and 
suspend  lodges,  and  he  had  given  Harrisbarg  lodge  dne  notioe  of  the 
proceedings,  the  fact  that  he  erred  in  jadgment  in  the  application  of 
the  law  to  the  case,  or  in  his  finding  of  facts,  would  have  been  a  mere 
irregularity,  which  might  have  been  corrected  on  appeal,  or  in  such 
mode  as  the  constitution  provided;  but  until  his  judgment  was  re- 
versed by  the  appropriate  supervisory  power  it  would  be  oonclnsive 
on  the  parties,  and  not  subject  to  collateral  attack  in  any  tribunal. 
This  is  nothing  more  than  the  application  to  the  decrees  of  these  or- 
ganizations affecting  their  members  of  the  familiar  principles  that 
obtain  in  relation  to  the  validity  and  effect  of  judicial  determinations 
of  controversies  between  oitizens  in  the  courts.  If  the  court  has  jn- 
riadietion  of  the  subjeot-matter  and  the  parties,  its  judgment,  however 
erroneous  on  the  law  and  the  facts,  concludes  the  parties  unless  ap- 
pealed from.  But,  if  jurisdiction  over  the  subject-matter  and  person 
ia  wanting,  its  judgment  is  a  nullity.  The  ease  of  Kareker  v.  Su- 
preme Lodge,  137  Mass.  368,  S.  G.  19  Cent.  Law  J.  15S,  is  groonded 
on  this  rule.    The  court  in  that  case  say : 

"  Karcher  WHS  suspended  by  the  tribunal  which  he  had  chosen  to  determine 
the  question  according  to  rules  to  which  he  assented  in  becoming  a  member, 
and  he  received  notice  of  the  proceeding.  The  action  of  this  tribunal  accord- 
ing to  its  rules,  on  a  question  which  it  had  authority  to  decide,  honestly  taken, 
after  the  requisite  notice  to  him,  cannot  be  collaterally  reviewed  in  this  court 
on  the  ground  that  facts  existed  which,  if  brought  to  the  notice  of  the  tribu- 
nal, would  have  warranted  or  required  a  different  decision." 

None  of  the  prerequisites  here  laid  down  as  necessary  to  the  valid- 
ity and  conclusiveness  of  a  decree  of  one  of  these  tribunala  exists  in 
the  ease  at  bar.  By  the  laws  of  the  order  in  force  at  the  date  of  this 
transaction,  neither  Harrisburg  lodge  nor  Hill  consented  that  the  bq- 
preme  reporter  should  have  jurisdiction  to  try  and  suspend  lodges, 
with  or  without  notice.  The  action  of  the  supreme  reporter  in  sus- 
pending Harr^pburg  lodge  was  not  taken  according  to  the  laws  of  the 
organization ;  it  was  not  a  question  which  that  officer  had  authority 
to  decide*  and  it  was,  moreover,  taken  without  notice.  It  was  not 
merely  an  erroneous  proceeding  on  the  part  of  that  officer,  but  a  usur- 
pation which  cannot  aifect  the  legal  rights  or  change  the  legal  status 
of  any  one.  Agnew  v.  Grand  Lodge- A,  0.  U.  W.  Missouri  Court  of 
Appeals,  1886.  Harrisburg  lodge  was  not  required  to  appeal  from 
such  an  order  of  suspension.  The  obligation  to  appeal  ia  not  imposed 
where  the  judgment  is  void  for  want  of  jurisdiction.  It  may  be  lik- 
ened to  a  judgment  rendered  by  a  court  which  has  no  jurisdiction  of 
the  subject-matter  or  the  person.  No  appeal  or  writ  of  error  is  nec- 
essary to  get  rid  of  soch  a  judgment;  it  is  void  in  all  courts  and 
places.   The  lodge,  therefore,  did  right  in  ignoring  the  80*oaUed  sns- 
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pfflisioD,  and  forwarding  aBsessmeni  No.  66,  as  was  done.  This  as- 
Bessment  was  forwarded  twice,  and  returned  each  time.  The  groands 
assigned  for  this  action  were  two:  Firsts  that  assessment  No.  65  had 
not  been  paid;  and,  second,  that  the  lodge  was  suspended.  Both  the 
grounds  were  without  foundation  in  faet.  Assessment  No.  66  had 
been  paid,  and  the  lodge  had  not  been  snspended.  The  tender  of  as- 
sessment No.  66  was'just  as  effeotnal  to  preserve  the  rights  of  the 
lodge  and  its  toembers  as  if  it  had  been  accepted.  For  the  purpose 
of  avoiding  penalties  and  forfeitures,  or  the  loss  of  any  right  or  priv- 
ilege, a  tender  is  the  exact  equivalent  of  payment.  It  does  not  have 
to  be  repeated.  After  tender  made,  the  burden  is  on  the  oreditor  to 
act ;  he  must  demand  the  debt,  and  it  is  only  required  of  the  debtor 
to  be  ready  to  meet  the  demand.  No  demand  of  assessment  No.  66 
was  ever  made  after  it  was  returned  to  Harrisburg  lodge.  For  the 
purposes  of  this  case,  therefore,  that  assessment  must  he  treated  as 
paid.  Other  calls  were  made,  as  stated  in  the  fifth  finding  of  fact,  be- 
fore Hall's  death,  bat  notices  of  these  assesBments  were  not  sent  to 
Harrisburg  lodge,  as  required  by  the  constitation  and  by-laws  of  the 
order.  The  officers  of  the  Supreme  lodge,  supposing  Harrisbnrg  lodge 
was  suspended,  sent  that  lodge  no  notice  of  assessments  after  No.  66. 

In  the  case  of  ordinary  life  policies,  the  company  is  under  no  obli- 
gation to  give  the  assured  notice  of  the  amount  and  m&tnrity  of  the 
premiums  accruing  on  the  policy,  because  the  policy  fixes  definitely 
the  amount  of  the  premiams  and  the  time  of  their  payment,  and  the 
assured  is  bound  to  know  these  facts.  Thompson  v.  Insxtrance  Co. 
104  U.  8.  252.  But  under  the  constitution  of  the  Knights  of  Honor 
the  amounts  which  the  subordinate  lodges  and  their  members  are 
liable  to  pay  cannot  be  known  in  advance  of  the  assessments  made 
by  the  supreme  lodge.  The  amount  and  frequency  of  the  assess- 
ments  depend  on  the  mortality  of  the  members  of  the  order.  The 
subordinate  lodges  forward  proof  of  death  of  their  members  to  the 
proper  officers  of  the  supreme  lodge,  who  ascertain  from  these  re- 
turns the  amount  necessary  to  be  assessed  upon  the  subordinate 
lodges,  and  through  them  upon  their  members,  to  pay  the  amounts 
due  to  the  holders  of  benefit  certificates.  When  this  amount  is  as- 
certained, it  is  distributed  and  assessed  on  the  several  subordinate 
lodges.  The  constitution  of  the  order  requires  notice  of  these  assess- 
ments to  be  sent  to  each  lodge.  This  is  the  only  mode  by  which  the 
subordinate  lodges  can  be  informed  of  the  amount  they  are  required 
to  pay,  and  the  time  within  which  the  payment  is  to  be  made.  Until 
this  is  done,  no  liability  is  imposed  upon  a  subordinate  lodge  or  its 
members.  Castner  v.  Farmers'  Ins.  Co.  15  N.  W.  Bep.  452,  (Mich. 
1883;)  BaUa  v.  Mutual  Ben.  Ass'n,  47  Mich.  646;  QeUaily  v.  Mutual 
Ben.  Asa'n,  27  Minn.  215 ;  S.  0.  6  N.  W.  Bep.  627. 

Tbe  subordinate  lodges  and  their  members  discharge  their  consti- 
tutional obligation  to  the  W.  &  0.  B.  fund  when  they  pay,  upon  due 
notice,  the  assessments  made  by  the  Supreme  lodge  to  maintain  that 
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fund.  An  aeseasment  notice  of  whioh  is  withheld  from  any  lodge  and 
its  members  is  not  an  assessment  on  that  lodge  or  its  members,  and 
their  good  standing  is  not  lost  by  not  paying  an  assessment  of  which 
they  had  no  notice,  tbroagh  the  fault  or  misconduct  of  the  Supreme 
lodge  or  its  officers.  The  Supreme  lodge  is  bound  to  discharge  its  con- 
stitutional obligations  to  the  subordinate  lodges  and  thur  members. 
When,  by  its  own  wrongful  act,  it  puts  it  out  of  the  power  of  a  snbor- 
diaate  lodge  and  its  members  to  pay  au  assessment  or  assessments, 
it  will  not  be  heard  to  claim  that  the  unoffending  lodge  and  its  mem* 
hers  shall  be  visited  with  penalties  and  forfeitures  the  same  as 
though  the  failure  to  pay  the  assessments  had  arisen  from  their  fault. 
The  sabordinate  lodge  and  its  members,  who  hare  conformed  to  the 
laws  of  the  order,  are  not  to  be  deprived  of  their  rights  by  a  breach 
of  its  constitutional  duty  by  the  Supreme  lodge.  The  Supreme  lodge 
is  under  legal  obligation  to  pay  the  benefit  certificates  of  all  mem- 
bers of  the  order  who  have  eonformed  to  its  laws  and  died  in  good 
standing;  and,  if  it  refuses  to  perform  its  eontract  contained  in  the 
constitution  and  by-laws,  the  lawful  holder  of  the  oenefit  certificate 
may  have  recourse  to  the  proper  courts  to  enforce  the  contract.  Do- 
ian  V.  Court  Good  Samaritan,  128  Mass.  437. 

Let  judgment  be  entered  for  the  plaintiffs  for  $3,000,  with  6  per 
«ent.  interest  from  the  first  day  of  January,  1881. 


G.  N.  Nelson  Lukbeb  Go.  v.  Town 'of  Lobuhb. 
{OiTcuit  Court,  W,  D.  Witeonnn.   July  22, 1S8S.) 

1.  Highway  Tax— Wisconsin  Towns— AcTHORirr  of  Electors— Ubv.  St.  Wis. 

1878,  t(  776,  1340. 

The  electors  of  a  town  in  Wiscoiuin  have  Jurisdictipn  to  raise  money  to  bolld 
and  repair  roads,  but  they  cannot  in  an^  town  in  the  state  raise  more  than  IS 
mills  on  tbe  dollar,  nor  in  any  town  having  leas  than  500  inhabitants  can  they 
raise  more  than  $1,000,  nor  in  any  town  of  two  congressional  towoabips,  with- 
out regard  to  the  number  of  inhaoitants,  can  ihey  raise  more  than$2,00U,  ezola- 
sive  of  the  mill  tax  authorized  to  be  levied  by  the  supervisors. 

2.  Bame — AurnoniTv  of  Supervisohs. 

The  supervisors  are  required  by  Rev.  St.  Wis.  1878.  f  1210,  whether  any  taxes 
have  been  voted  ]>y  the  electors  or  not,  to  levy  a  tax  of  from  one  to  seveo  roiUs 
on  the  dollar,  and  in  addition  thereto  to  assess  any  further  amount  which  may 
have  been  oi^ered  to  be  assessed  bv  the  electors,  not  exceeding  in  the  whole  16 
mills  OD  the  dollar,  provided  that  llie  amount  assessed  in  towns  of  less  than  fiOO 
iuhahitants  shall  not  exceed  $1,000  In  all,  and  in  towns  of  two  congrossional 
townships  $2,000,  exclusive  of  the  mill  tax. 

3.  Same — Tax  Hkld  Void. 

Where  tb«  supervisors  assess  a  road  tax  in  excess  of  $1,000  in  a  town  oS  bat 
300  inhabitants,  they  exceed  iheir  authority  and  the  tax  Is  void. 

At  Law. 

N,  H.  Clapp  and  FayetU  Martha  for  jdaintiff* 
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J.  N.  Searles^  for  defendant. 

£uNN»  J.  This  action  is  brought  by  the  pIainti£F,  a  corporation  of 
If innesota,  owning  pine  lands  in  this  state,  to  recover  back  from  the 
tovn  of  Loraine  the  samof  $547.41,  paid  by  it  to  the  ooUeetor  of  said 
town  for  a  highway  tax  assesBed  upon  the  plaintiffs  logfi  in  1883. 
The  collector  of  taxes  having  seized  upon  certain  personal  property 
of  the  plaintiff  to  satisfy  the  tax,  the  plaintiff,  under  protest,  paid 
the  tax  to  save  its  property,  and  now  brings  action  against  the  town 
to  reoover  it  back. 

Th«  ease  has  previoasly  been  before  the  court  upon  a  demnrrer  to 
the  first  and  third  counts  of  the  complaint,  which  was  sastained.  See 
22  Fed.  Rep.  54.  It  is  now  submitted  upon  the^seoond  count,  and 
the  answer  thereto,  and  upon  certain  stipulations  of  the  attomeys 
for  decision  by  the  court,  a  jnry  trial  having  been  waived.  The 
question  presented  is  one  of  law,  as  to  whether,  upon  the  facts  aUeged 
and  the  stipulation  of  the  parties,  the  highway  tax  levied  in  the  dc 
fendant  town  is  valid;  and  this  involves  a  construction  of  tieotions  776 
and  1240  of  the  Revised  Statutes  of  Wisconsin.  Seution  776  author- 
izes the  qualified  electors  of  eaoh  town,  at  any  annual  town  meeting, 
to  vote  to  raise  money  for  the  repair  and  building  of  roads  and  bridges, 
subject  to  the  limitations  provided  in  section  1240.  Section  1240,  ns 
amended  by  chapter  163,  Gen.  Laws  1883,  after  providing  that  the 
supervisors  shall  assess  a  h^hway  poll-tax,  provides: 

"(2)  The  residue  of  the  highway  taxes,  to  an  amount  not  less  than  one  nor 
more  than  seven  mll^B  on  the  doUnr,  sliall  be  assessed  on  the  valuation  of  real 
and  personal  properdin  each  district;  but  the  supervisors  in  the  several 
towns  in  this  state  shall  assess  any  amount  of  high  wsy  tax,  addiUonat  to  the 
ainouDt  above  authorized,  which  shall  be  ordered  to  be  assessed  at  the  next  pre- 
ceding annual  town  meeting,  not  exceeding  fifteen  mills  on  the  dollar  of  such 
valuation.  'But  no  town,  cont^ning  a  population  of  less  than  five  hundred 
inhabitants,  shall  hereafter  levy  or  collect  in  any  one  year  a  bigiiway  tax  of 
more  than  Sl.OOO.  Inoinding  the  amount  of  money  that  may  be  voted  at  any 
speciat  or  general  town  meeting,  and  the  mill  tax  herein  authorized  to  he 
levied  by  the  supervisors.  And  no  town  having  two  congressional  townships 
or  more  shall  levy  or  collect  a  tax,  exclusive  of  the  mill  tax  hereinbefore  au- 
thorized, of  more  than  two  thousand  dollars  in  any  one  year." 

The  facts  are  these :  The  town  electors,  at  their  annual  town  meet- 
ing, voted  a  highway  tax  of  seven  mills  on  the  dollar  of  the  assessed 
valuation  in  the  town.  The  supervisors,  under  section  1240,  made  an 
assessment  of  15  mills  on  the  dollar,  or  eight  mills  in  addition  to  the 
amount  authorized  by  the  electors.  It  is  alleged  in  the  complaint, 
and  stipulated  to  by  counsel,  that  the  amount  of  highway  tax  levied 
in  the  town  was  $1,740;  that  the  town  was  comprised  of  two  con- 
cessional townships,  and  contained  not  more  than  800  inhabitants.  ' 

It  is  contended  by  plaintiff  (1)  that  the  supervisors  have  no  au- 
thority under  the  law  to  assess  any  amount  of  highway  tax  without 
its  being  voted  and  authorized  by  the  electors  at  the  annual  town 
meeting  preceding  the  levy;  (2)  that  in  any  event  they  can  only 
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raise  16  millB  on  the  valuation  in  all,  inelading  that  voted  by  the  elect- 

bra,  and  that  in  this  case  they  could  add  bat  seven  milla  to  tfae  seven 
miUs  80  previously  voted  by  the  electors,  making  14  mills  in  all;  (3t 
that  the  $1,000  limitation  provided  in  section  1249,  Bev.  8t..  as 
amended  by  chapter  163,  Laws  1883,  applies  to  this  town,  and  that 
the  tax  is  void  becanse  it  exceeds  this  limit. 

Tfae  defendant's  contention  is  (1)  that  the  snpervisora  may  levy  • 
highway  tax  of  15  mills  in  addition  to  what  the  electors  previouslj 
vote,  and  that  the  electors  may  vote  a  tax  of  seven  mills,  makisg 
tho  limit  23  mills;  (2)  that  the  |1,000  limitation  has  no  appUtfatio: 
to  towns  of  two  congressional  townships  or  more. 

Neither  plaintifiF  nor  defendant  is  wholly  correct  in  his  conatmetioc 
of  tbe  statute,  and  I  think  the  defendant  wholly  wrong.  It  seems  to 
me  the  true  meaning  of  these  statutes,  taken  together,  is  this:  'Hte 
electors  have,  by  section  776,  jnrisdiction  to  raise  money  to  build  and 
repair  roads,  subject  to  all  the  limitations  contained  in  section  134*); 
that  is  to  say,  they  cannot,  in  any  town  in  the  state,  raise  more  tbu 
15  mills  on  the  dollar,  nor  in  any  town  having  less  than  500  inhit- 
itants  can  they  raise  more  than  $1,000,  nor  in  any  town  of  two  con- 
gressional  townships,  without  regard  to  the  number  of  inhabitants,  can 
they  raise  more  than  $2,000,  exclusive  of  the  mill  tax  authorized  so 
be  levied  by  the  snpervisors.  So  much  for  the  authority  of  the  elect- 
ors. Now  as  to  the  supervisors.  By  section  1340  they  are  not 
simply  authorized,  but  required,  whether  any  tax  has  been  voted  bj 
the  electors  or  not,  to  levy  a  tax  of  from  one  to  seven  mills  on  the  dol- 
lar. And,  in  addition  thereto,  they  are  also  required  to  assess  sot 
further  amount  which  may  have  been  ordered  to  be  assessed  fay  tte 
electors,  not  exceeding  in  the  whole  15  mills  on  the  dollar:  provided, 
always,  that  the  amount  ausessed  in  towns  of  less  than  500  inhabitants 
shall  not  exceed  $1,000  in  all,  and  in  towns  of  two  oongressioiui 
townships,  $2,000,  exclusive  of  the  mill  tax ;  that  is  to  say,  the  su- 
pervisors,'  subject  to  the  $1,000  and  $2,000  Umit,  shall  assess  tt 
least  one  mill  on  the  dollar  for  highway  tax.  They  may  assess  sevoi 
mills  on  the  dollar  without  any  authority  from  the  electors.  Tbev 
shall,  in  addition  to  the  amount  which  they  assess  of  from  one  to 
seven  mills,  assess  any  further  sum  voted  by  the  electors,  not  exceed- 
ing in  all  15  mills  on  the  dollar. 

I  think  the  defendant's  contention,  that  the  15-miUs  limitatimi  ap- 
plies to  the  amount  which  the  electors  have  voted,  and  which  the 
supervisors  are  authorized  to  add  to  the  seven  mills  which  they,  of 
their  own  authority,  have  power  to  assess,  is  clearly  wrong.  I  han 
no  doubt  this  limitation  applies  to  the  entire  amount  to  be  assessed 
by  the  supervisors,  including  that  voted  by  the  electors.  If  this  con- 
structiou  be  the  correct  one,  then  the  highest  sum  the  supervisors  could 
have  assessed  in  this  case  was  14  mills  on  the  dollar;  that  is,  thej 
could  only  add  the  seven  mills  voted  by  the  electors  to  the  seven  mills 
which  the  statute  enables  the  supervisors  to  assess  on  their  own  aa> 
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thority.  I  am  also  clearly  of  the  opinion  that  the  $1,000  limitation 
applies  to  this  case,  and  that,  in  assessing  a  road  tax  of  $1,740  in  a 
tovn  of  bat  300  inhabitants,  the  Bupervisors  exceeded  their  jarisdic- 
tion,  and  that  the  tax  is  invalid.  I  am  the  more  satisfied  that  this  is 
the  true  construction  from  an  examination  into  the  history  of  the 
$1,000  and  $2,000  provisions  severally.  That  of  $1,000  was  first 
adopted  in  1869,  in  chapter  152  of  section  22  of  the  General  Laws  of 
that  year,  and  remained  the  only  limitation  except  the  15-milIs  lim- 
itation until  1878,  when,  in  the  General  Laws  of  that  year,  chapter 
250,  the  $2,000  limitation  was  first  enacted  in  such  a  form  as  to  leave 
very  little  doubt  of  its  meaniag,  in  conuection  with  the  $1,000  lim- 
itation also  re-enacted  in  the  same  section. 

It  seems  very  clear  that  from  the  time  of  its  adoption  in  1869  to  its 
re-enactment  in  1878  the  $1,000  limitation  applied  to  all  towns  in 
the  state  having  less  than  500  population.  And  it  is  equally  ap- 
parent, I  think,  that  the  adoption  of  the  $2,000  limitation  by  chapter 
250,  Laws  1878,  does  not  and  was  not  intended  to  change  the  previ- 
onsly  well-understood  meaning  of  the  $1,000  limitation.'  The  re- 
visors  changed  the  form  of  both  provisions  in  the  revision  of  1878, 
bat  not,  in  my  judgment,  so  as  to  alter  the  meaning.  The  varions 
provisions  of  the  statutes  referred  to,  and  the  changes  made,  are  too 
lengthy  to  be  quoted  in  full,  but  may  be  easily  examined  by  any  one 
who  may  be  interested  in  the  question. 

My  conclusion  is  that  the  limitation  of  $1,000  is  upon  every  town 
in  the  state  having  less  than  500  inhabitants.  That  of  $2,000  is 
upon  every  town,  without  regard  to  the  number  of  inhabitants,  hav- 
ing two  or  more  congressional  townships.  There  is  another  distinc- 
tion; the  $1,000  limitation  is  inclusive  of  the  mill  tax,  while  the 
$2,000  limitation  is  exclusive  of  the  mill  tax.  Why  the  legislature, 
by  the  act  of  1878,  confined  the  $2,000  limitation  to  towns  of  two  or 
more  congressional  townships  inay  not  be  very  apparent;  but  prob- 
ably it  was  because  of  the  well-known  fact  that  almost  all  the  old  and 
wealthy  and  thickly  settled  towns  have  less  than  two  townships, 
while  in  the  north  part  of  the  state  it  will  frequently  happen  that  in 
a  town  of  very  few  inhabitants,  and  very  little  wealth  or  improvement, 
there  will  be  several  congressional  townships.  I  think  it  not  unusual 
to  have  a  town  36  miles  long,  with  a  rather  sparse  settlement,  in  but 
one  congressional  township.  I  have  known  of  such  towns  and  have 
beard  of  others.  Bat  we  are  not  greatly  concerned  to  find  a  motive 
for  the  action  of  the  legislature  in  a  case  where  it  has  expressed  itself 
in  language  so  plain  as  in  this. 

I  hold  the  tax  in  question  void  because  in  excess  of  two  of  the  lim- 
itations above  referred  to,  and  that  the  plaintiff  is  entitled  to  recover 
from  the  defendant  town  the  amount  of -said  tax,  $528.47,  with  inter- 
est at  7  per  cent,  from  the  time  it  was  paid  to  the  collector  in  Sep- 
tember, 1883. 
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Bice  and  others  t?.  Fbitsbb  and  others. 

{Oireuit  Courts  E.  D.  ArkantOM.   July  20,  188S.) 

1.  Akkahsab  Statute  ov  Abuokhbbtb  Gohbfbubd— PossEflsioiT  <»■  AasroHBD 

Pbofebtt. 

The  statute  of  Arkansas  i^gulating  aBsignments  ,for  the  benefit  of  creditors 
prohibits  the  assignee  from  taking  possession  of  the  assigned  property  until  he 
gives  bond  and  files  an  inventory  of  the  property;  and  a  deed  of  aBBlgnment 
that  stipulates  that  the  assignee  shall  take  possesuon  of  the  property  before  he 
eives  the  bond  and  files  the  inTontoty,  as  required  by  the  statute,  la  void.  No 
mqi^lry  is  permissible  to  show  that  no  fraud  was  intended,  or  that  the  statute 
was  violated  for  an  honest  purpose. 

3.  SaMB— NOTIOB  OF  Baia. 

The  statute  provides  Uiat  the  aaugaee  *'  shall  give  at  least  tidrty  days*  no- 
tice "  of  the  sale  of  assigned  property,  and  a  deed  that  pruTides  for  a  sale  upon 
"twenty days'  notice"  is  void. 

3.  Saur— Rbquirekebts  or  StatOtb  Haitdatoiit. 

The  provisions  of  the  statute  respecting  the  possesdon  and  sale  of  property 
assigned  for  the  benefit  of  creditors  are  mandatory juid  not  direoloiy,  and  a 
deed  which  contravenes  these  provisions  Is  v^ld. 

4.  Btatx  Dbcduoks  BixmHO  on  United  Btateb  Courts. 

The  decisions  of  the  supreme  conrt  of  a  state  relating  to  the  validity  of  deeds 
of  assfgnmen  la  made  in  such  state  are  binding  on  the  courts  of  the  United  BUtes. 

.  At  Law. 

On  the  twenty-ninth  day  of  January,  1885,  the  defendants,  Frayser, 

Mitchell  &  Co.,  merchants,  made  an  assignment  of  their  stock  of  mer- 
chandise and  other  property,  for  the  benefit  of  their  creditors,  to  L.  N. 
Black,  trustee.  The  deed  of  assignment  contains  this  provision  fol- 
lowing the  granting  clause :  "And  they  hereby  deliver  the  same  into 
the  possession  of  said  L.  N.  Blaok,  trustee."  And  later  on  it  is  pro- 
vided :  "And  it  is  hereby  stipulated  that  said  party  of  the  second  part 
shall  execute  bond,  as  required  by  law,  make  and  file  a  true  and  per- 
fect inventory  and  description  of  said  property,  and  ^hall  thereupon 
advertise  said  property  for  twenty  (20)  days,  by  publication  in  some 
newspaper  printed  in  said  Cross  county."  The  statutes  of  Arkansas 
regulating  such  assignments  contain  the  following  provisions : 

"Sec.  805.  In  all  cases  in  which  any  person  shall  make  an  assignment  of 
any  property,  whether  real,  personal,  mixed,  or  choses  in  action,  for  the  pay- 
ment of  debts,  before  the  assignee  thereof  shall  be  entitled  to  take  possession, 
aell,  or  in  any  way  manage  or  control  any  property  ao  assigned,  he  shall  be 
required  to  file,  in  the  office  of  the  clerk  of  the  court  exercising  equity  juris- 
diction, a  full  and  complete  Inventory  and  description  of  such  property,  and 
also  to  make  and  execute  a  bond  to  the  state  of  Arkansas  in  double  the  esti- 
mated value  of  the  property  in  said  assignment,  with  good  and  saffiaent  se* 
curity,  to  be  approved  by  the  clerk  of  said  court,  conditioned  that  such  assignee 
shall  execute  the  trust  confided  to  him,  sell  the  property  to  the  best  advantage, 
and  pay  the  proceeds  thereof  to  the  creditors  mentioned  in  said  assignment, 
according  to  the  terras  thereof,  and  faithfully  perform  the  duties  according 
to  law."    Act  February  16, 1859,  §  1,  as  amended  by  act  February  2S,  ISbS. 
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"Sec.  309.  Safd  assignee  shall  be  regaired  to  sell  all  the  property  assigned 
to  him  for  the  payment  of  debts,  at  public  auction,  within  one  liundred  and 
twenty  days  after  the  execution  of  the  bond  required  by  this  act,  and  shall 
give  at  least  thirty  days'  notice  of  the  time  and  place  of  such  sale;  and  any 
person  damaged  by  the  neglect,  waste,  or  improper  conduct  of  such  assignee 
sliall  be  entitled  to  briqg  his  action  on  the  bond,  in  the  name  of  the  state,  for 
the  use  and  benefit  of  sacb  person."  Act  February  16, 1859,  g  3;  Mansf. 
Dig.  219,  220. 

The  plaintiffs  sued  out  an  attachment  against  the  defendants,  and 
attached  the  property  in  the  possession  of  the  assignee  under  the  deed 
of  alignment,  upon  the  ground  that  the  deed  was  in  contravention 
of  the  statute  and  void. 

U.  M.  d:  G,  B.  Rose,  for  plaintiffs. 

Greer  dt  Adams,  for  defendants. 

Caldwell,  J.  The  execution  of  the  deed,  and  the  delivery  of  pos- 
session of  the  property  to  the  assignee  uuder  it,  were  simaltaneons 
acts.  The  deed  declares  "they  hereby  deliver  the  same  into  tha  pos- 
session of  said  L.  N.  Black,  trustee."  A  subsequent  provision  of  the 
deed  requires  the  assignee  to  ezeoate  a  bond  before  he  sells  the  prop- 
erty, bat  that  the  deed  contemplates  that  the  actual  possession  of  the 
property  shall  pass  to  the  trustee  before  he  executes  a  bond  or  files  an 
inventory,  and  that  the  possession  did  so  pass  is  not  controverted.  It 
is  said  by  the  learned  counsel  who  argued  this  cause  for  the  defend- 
ants that  it  has  been  decided  in  Clayton  y.Joknsony  36  Ark.  407,  that 
such  a  provision  in  a  deed,  and  possession  taken  under  it,  does  not 
affect  the  validity  of  the  assignment.  This  is  a  misconception  of  what 
was  decided  by  the  court  in  that  case.  The  court  in  that  case  decided 
but  three  propositions,  viz. :  (1)  That  the  statute  regulating  assign- 
ments was  constitutional;  (2)  that  the  execution  and  delivery  of  the 
deed  of  assignment  vests  the  legal  title  to  the  property  in  the  assignee, 
and  entitles  him  to  "access"  to  the  property  for  the  purpose  of  mak- 
ing the  inventory,  but  that  he  cannot  take  possession  of  the  property, 
or  sell  or  in  any  way  manage  or  control  it,  until  he  gives  the  bond  and 
files  the  inTcnlory  required  by  the  statute ;  (3)  that  the  assignor  may 
exact  releases. 

The  defendant  in  that  case  might,  at  the  trial,  have  raised  other  ques- 
tions, but  these  were  the  only  questions  of  law  reserved,  and  of  course 
the  court  could  not  pass  on  any  others.  It  is  clear  from  the  later  de- 
cisions of  the  court  that  the  deed  in  that  case  was  bad  for  several 
reasons,  and  must  have  so  been  held  if  the  points  had  been  raised. 
The  construction  of  the  statute  of  assignments  byihe  supreme  court 
of  the  state  is  binding  on  the  courts  of  the  United  States.  The  points 
raised  and  decided  in  the  case  of  Clayton  v.  Johnson  are  rules  of  de- 
cision in  this  court,  but  the  effect  of  a  stipulation  in  the  deed  that  the 
assignee  shall  take  possession  before  giving  the  bond  and  filing  the 
inventory  required,  or  the  effect  of  his  taking  possession  independ- 
ently of  any  stipulation  in  the  deed,  did  not  arise,  axtd  was  not  con- 
sidered or  decided,  in  that  case.    The  statute  is  peremptory  that  the 
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assignee  shall  not  take  possession,  sell,  or  in  any  way  manage  or  con- 
trol the  property  assigned  until  he  has  given  the  bond  and  filed  the 
inventory  required.  In  this  respect  the  statute  of  this  state  has  no 
eounterpart.  The  supreme  court  of  the  state  have  never  decided  that 
an  assignee  may  lawfully  do  what  the  statute  expressly  says  he  shall 
not  do;  or  that  a  deed  containing  a  provision  that  the  assignee  shall 
do  what  the  statute,  in  terms,  says  he  shall  not  do,  is  valid,  ^hen 
that  court  decided  that  the  execution  and  delivery  of  the  deed  passed 
the  legal  title  to  the  assigned  property  to  the  assignee,  it  seems  to  have 
been  taken  for  granted  by  some  that  the  right  of  possession  passed 
with  the  title,  without  the  execution  of  the  bond  and  inventory  by  the 
assignee,  and  that  in  some  way  the  provision  of  the  statute  on  that 
subject  had  been  abrogated.  This  delusion  was  speedily  removed  by 
the  supreme  court. 

In  Thatcher  t.  Franklim  37  Ark.  64,  an  assignee  who  had  not  given 
bond  or  filed  an  inventory  brought  replevin  for  the  assigned  property. 
The  circuit  court,  misinterpreting  the  case  of  Clayton  y,  Johnson,  hdd 
he  ooold  recover ;  but  the  supreme  court  said : 

'*But,  though  the  deed  vested  the  legal  title  to  the  goods  in  the  trustee, 
yet,  by  the  express  language  in  the  statute  regulating  assignments,  (Oantt's 
Dig.  gg  385,  387,)  before  he  was  entitled  to  take  possession,  sell,  or  In  any 
way  manage  or  control  the  property  assigned,  he  was  obliged  to  flle  ttie  sched- 
ule and  execute  the  bond  required  by  the  act.  This  case  differs  from  the 
case  of  Clayton  v.  Johngtm,  mpra.  In  that  case,  the  trustee  filed  the  schedule 
and  executed  bond  before  he  brought  i-eplevin,  as  provided  by  the  statute.  In 
this  case,  it  appears  that  the  trustee  paid  no  attention  to  the  statute.  The 
ooart  below  erred  In  refusing  to  charge  the  jury,  u  moved  by  appellants,  in 
effect,  that  plaintiff  having  failed  to  tile  the  schedule  and  give  bond,  as  re- 
quired by  the  statute,  could  not  maintain  replevin  for  the  goods. " 

This  doctrine  was  affirmed  in  FalcoiMr  v.  Hunt,  39  Ark.  68.  The 
result  of  the  opinions  in  Clayton  v.  Johngon  and  Thatcher  t.  FVank- 
lin  is  that  the  legal  title  to  the  property  assigned  passes  to  the  as- 
signee by  the  execution  and  delivery  o(  the  deed  of  assignment;  that 
"he  is  entitled  to  access  to"  the  property  to  make  the  invoice ;  but 
that  he  cannot  take  possession,  and  has  no  right  to  the  possession, 
mitil  he  gives  bond  and  files  an  inventory.  Until  this  is  done,  the 
assignor  must  retain  the  possession  of  the  property.  The  result  is 
not  a  novel  one.  It  often  occurs  that  the  legal  title  to  property  is  in 
one  person,  and  the  possession  and  right  of  possession  in  another. 
There  never  was  any  excuse  for  misapprehension  on  this  subject ;  for 
the  court  in  Clayton  v.  Johnson  were  particular  to  say :  "But  vhetb^ 
the  conveyance  be  of  real  or  personal  property,  apd  whether  the  as- 
signor make  and  attach  to  the  deed  a  schedule  or  not,  the  assignee 
must  file  a  schedule  of  the  property  embraced  by  the  deed  before  he 
can  take  possession  of,  sell,  or  in  anyway  control  or  manage  it.  If 
the  property  bd  goods,  choses  in  action,  etc.,  he  is  entitled  to  access 
to  them  for  the  purpose  of  making  the  schedule,  if  the  assignor  has 
not  attached  to  this  deed  a  satisfactory  one." 
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The  oouri  here  distingaishes  between  "pQasesEdon"  uid  "aocessj  "giv- 
ing to  each  word  its  appropriate  meaning.  The  term  **aooeBft, "  a^  here 
need  by  the  eonrt,  means  liberty  to  approach  and  inspect  the  prop- 
erty, and  that  is  all  the  assignee  can  do  until  he  gives  the  bond.  "Pos- 
session," in  the  sense  of  the  statute,  means  much  more  than  "access.** 
"Possession"  is  that  condition  of  fact  under  which  one  can  exercise  his 
power  over  a  corporeal  thing  at  his  pleasure,  to  the  exclusion  of  all 
others.  Burrill,  taw  Diet  tit.  "Possession.**  This  right  belongs  to 
the  assignor  until  his  assignee  qualifies.  The  prohibition  in  the  stat- 
ute is  addressed  to  the  assignor  as  well  as  the  assignee.  The  one  is 
forbidden  to  give,  and  the  other  forbidden  to  take,  the  possession  un- 
til the  assignee  qualifies  himself  to  receive  the  possession  in  the  mode 
pointed  out  by  the  statute.  The  statute  requires  this,  and  a  deed 
which  provides  the  contrary  ia  in  the  teeth  of  the  statute.  The  eonrt 
must  presume  the  staiute  was  enacted  for  some  useful  purpose.  It 
is  obvious  its  purpose  was  to  prevent  frauds;  and  a  deed  of  assign- 
ment directing  or  authorizing  the  assignee  to  act  contrary  to  an  ex- 
press  injunction  of  the  statute,  renders  the  deed  fraudulent  and  void 
in  law.  No  inquiry  is  permissible  to  show  no  fraud  was  intended,  or 
that  the  statute  was  violated  for  an  honest  purpose.  See  further,  on 
this  point,  Aaronson  v.  Deutsch,  post,  465. 

The  statute  says  the  assignee  "shall. give  at  least  thirty  days'  no-, 
tioe  of  the  time  and  place  of"  the  sale  of  the /^signed  property^  and 
this  deed  provides  for  a  sale  of  the  assigned  propertv  upon  "twenty 
days*  *'  notice.  It  is  admitted  that  the  authority  given' to  the  assignee 
to  sell  upon  giving  "twenty  days'  "  notice  is  in  contravention  of  the, 
statute;  but  it  i^  said  that  this  requirement  of  the  statute,  as  well  as 
that  relating  to'the  right  of  the  assignee  to  take  possession,  is  direct-, 
ory;  and  that,  if  this  be  not  so,  the  assignee  is  bound  to  follow  the, 
law,  notwithstanding  the  terms  of  the  deed ;  and  that  only  such  pro- 
visions of  the  deed  as  are  in  oonfiict  with  the  law  are  void.  These, 
arguments  are  not  new.  They  were  addressed  to  the  supreme  court 
of  this  state  iu  Raleigh  v.  Grljith,  37  Ark.  150,  and  the  court  said: 

"In  providing  for  the  sale  of  property,  the  statute  is  disregarded  in  the  deed. 
ot  assignment.  The  legislature  deemed  it  expedient,  as  matter  of  public  pol- 
icy, to  require  assignees,  in  geiierjU  deeds  of  iissignment  for  the  benefit  of 
creditors,  to  sell  all  property  assigned  to  them  for  the  payment  of  debts,  afc 
public  auction,  within  one  hundretl  and  twenty  days  after  the  execution  of 
the  bond,  etc.,  on  thirty  days'  notice  of  the  time  and  place  of  sale.  The  stat- 
ute presciibes  a  mode  of  sale  in  tliis  state,  and  dissenting  creditors  are  not 
bound  by  a  deed  made  in  a  direct  cuittravention  of  a  plain  provision  of  the 
statute.** 

In  Teak  V.  Roth,  89  Ark.  66,  the  court  said : 

"The  deed  empowered  the  assignees  to  retail  the  goods  privately  for  twelve 
months,  and  then  to  sell  the  remnant  by  public  auction.  This  is  in  contra^ 
ventlon  of  our  sUitute  of  assignments,  which  directs  a  public  sale  within  one 
hundred  and  twenty  days  after  the  assignee  takes  upon  himself  the  execution 
of  the  trusts  of  the  assignment.  And  the  legal  effect  hi  to  avoid  the  deed,  as 
against  non-assenting  creditors." 


Dgi  ized  by  Google 


FEa}EBAL  REPOBTEB. 


The  same  arguments  were  addressed  to  the  supreme  oourt  of  the 
United  States  in  Jaffrey  t.  McQehee,  107  U.  S.  361,  8.  C.  2  Sap. 
Gt.  Bep.  367, — a  case  appealed  from  this  court, — and  that  court  said : 

"The  question  presented  is,  therefore,  this:  Is  an  assignment  for  the  l>enefifc 
of  creditors,  which  authorizes  the  assignee  to  violate  ttie  provisions  of  the 
statute  regulating  auch  assignments,  valid  and  binding  on  the  creditors  of 
the  assignor?  The  contention  of  the  appellant  is  that  the  assignment  is  valid, 
^1)  because  the  discretion  given  the  assignee  by  the  assignment  leaves  him 
at  liberty  to  follow  the  law ;  and  (2)  because,  even  if  tlie  assignment  required 
him  to  administer  the  trust  in  a  manner  different  from  that  prescribed  by  the 
law,  only  such  directions  as  conflicted  with  the  jaw  would  be  void,  and  the 
assignment  itself  would  remain  valid.  We  think  that  under  the  construction 
given  the  assignment  law  by  the  supreme  court  of  Arkansas  in  Haleigh  v. 
Griffitht  37  Ark.  150,  these  positions  cannot  be  maintained.  The  effect  of 
this  decision — and  there  is  no  other  decision  of  that  court  in  conflict  there- 
with— is  that  the  provisions  of  the  statute  respecting  the  sale  of  property  as- 
signed for  the  benefit  of  creditors  are  mandatory  and  not  directory.  It  follows 
that  the  assignment,  wliich  vests  the  assignee  with  a  discretion  contrary  to 
the  mandates  of  tlie  statute,  and  in  effect  authorizes  him  to  sell  the  property 
conveyed  thereby  in  a  method  not  permitted  by  the  statute,  must  be  void ;  for 
contracts  and  conveyances  in  contravention  of  tlie  terms  or  policy  of  a  stat- 
ute will  not  be  sanctioned.  Peck  v.  Burr,  10  N.  Y.  294 ;  Macgregor  v.  Dowr  (6 
D.  Ry.  Co.  18  Q.  B.  618;  Jackson  v.  Davistm,  4  Barn.  &  A.  691;  Miller  v. 
Post,  1  Allen,  Parton  v.  Heroey,  1  Gray,  119;  Hathatcay  r.  Jtonoh  44 
Me.  67." 

It  would  seem  the  assignee  is  hound  to  observe  the  terms  of  the 

deed,  though  they  conflict  with  the  law,  because  the  condition  of  his 
bond  is  that  he  "will  execute  the  trust  confided  to  him  *  •  •  ac- 
cording to  the  terms  thereof."  The  supreme  court  of  the  state  has 
laid  down  the  rule  that  the  requirements  of  the  statute  regnlating  as- 
signments are  mandatory,  and  that  any  stipulation  in  the  deed  in 
contravention  of  these  requirements  avoids  the  instrument.  This 
ruling  is  in  harmony  with  the  general,  though  not  quite  uniform, 
doctrine  of  the  authorities,  and  is  binding  on  this  court.  Mr.  Bur- 
rill  Bays:  "The  principle  that  an  assignment  fraudulent  in  any  of  its 
provisions  is  void  in  toto  is  said  to  be  too  well  established  to  need 
any  reference  to  authorities  to  support  it."  Burrill,  Assignm.  §  352; 
Pierson  v.  Manning,  2  Mich.  460;  Catdwell  v.  WVliams,  1  Ind.  411; 
Afus«cy  V.  iVoyefi,  26  Vt.  472;  iraA:«mah  v.  Grower,  4  Paige,  23;  S.  C. 
11  Wend.  187.  And  such  has  been  the  uniform  ruling  of  this  court, 
concurred  in  by  Circuit  Judges  Dillon  and  McCrary.  BartUtt  v. 
Teah,  1  Fed.  Rep.  768;  Schooljield  v.  Johnson,  11  Fed.  Rkp.  297.  In 
Burrill,  Assignm.  §  319,  it  is  said:  "An  assignment  may  be  void 
without  being  positively  fraudulent,  as  where  it  fails  to  comply  with 
some  merely  formal  statutory  requirement."  It  is  not  for  the  debtor 
to  assume  that  he  can  devise  a  better  mode  of  administering  the  trust 
than  that  prescribed  by  the  statute;  and  whenever  be  has  attempted 
to  do  so  the  assignment  has  been  adjudged  void.  An  assignee  in  a 
deed  of  assignment  for  the  benefit  of  creditors  is  not  a  purchaser  for 
value,  and  has  none  of  the  equities  of  such  a  purchaser.   He  must 
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stand  on  the  letter  of  his  deed,  and  if  that  is  in  oontravention  of  tbfr 
l&w  it  IB  void.  The  deed  was  fraudulent  and  void  in  law,  and  thia 
faot  supports  the  attachment.  Dodd  t.  Mar^,  16  Fan.  Bsp.  338;. 
iVhedhet  t.  Stewart,  40  Md.  4X4;  Teak  t.  Ro^,  89  Ark.  66. 


Aabonbok  v.  Dbdtboh. 
{Oirctiit  Cmrtf  B.  D,  AriMiuai,  Jaly  188S.) 

1.  ABKAmAB  Statutk  or  AsaiamEHTB— P0S8E8810K  or  Asbiohsd  PBoranxT. 

Under  tho  Arkaasas  statute,  if  the  parties  to  a  deed  of  assignment  for  the 
benefit  of  creditors  agree,  at  tlie  time  of  the  execution  of  the  deed,  that  the 
possession  of  the  property  assigned  shall  be  delivered  to  the  assignee  before  be 
has  given  the  bond  and  filed  the  inventoiy  required  bv  law,  and  that  agree- 
ment is  cnrried  into  eSect,  It  avoids  the  deed,  and  is  good  ground  for  an  attach- 
ment against  the  debtor. 

2.  Bdlb  as  to  Vauihtt  or  OxEiia  Vaud  ih  Thbik  Inokptioh— Does  itot  Ar- 

PLT,  WHEN. 

The  rule  that  a  deed  valid  in  Its  inception  will  not  be  rendered  invalid  by 
any  subsequent  fraudulent  or  illegal  act  of  the  parties  has  no  applicatton 
when  the  fraudulent  or  il]e|;al  act  is  the  coastunmatlon  of  an  illegal  agreement 
made  conteraporaDeoualy  with  the  deed.  In  such  case  the  lllegBlact  is  part  of 
the  original  design,  and  the  deed  is  void  ab  initio. 

At  Law. 

T.  B.  Martin,  J.  M.  Taylor,  and  Cohn  d  Cohn,  for  plaintiff. 
FK.  E.  Hemingway,  for  defendant. 

Galdwbll,  J.  This  case  turns  upon  the  validity  of  a  deed  of  as- 
si^hient  for  the  benefit  of  creditors.  Much  of  what  is  said  in  the 
opinion  in  the  case  of  Rice  v.  Frayser,  ante,  460,  is  applicable  to  this 
case  also.  There  are  some  points  of  difference  which  will  be  noticed. 
The  plaintiff  claims  the  deed  of  assignment  is  fraudulent  in  fact,  and 
that  it  is  void  by  reason  of  an  agreement,  carried- into  effect,  to  trans- 
fer the  possession  of  the  property  to  the  assignee  upon  the  delivery 
of  the  deed,  and  before  the  latter  had  given  the  bond  and  filed  the  in- 
ventory required  by  law.  There  is  much  in  the  evidence  tending  to 
show  that  the  assignment,  which  prefers  a  relative  of  the  debtor  for 
a  sum  sufficient  to  swallow  op  the  whole  estate,  was  one  step  in  a 
scheme  to  delay  and  defraud  his  creditors.  It  does  not  matter  that 
the  assignee  was  not  a  party  to  this  scheme.  He  does  not  stand  on 
the  footing  of  4  purchaser  for  value,  and  his  participation  in  the 
fraudulent  purpose  does  not  have  to  be  shown.  But,  in  fact,  he  did 
agree  to  and  participate  in  an  act  which  was  in  violation  of  the  stat- 
ute, and  therefore  a  fraud  upon  the  law. 

It  was  the  understanding  of  the  parties  to  the  deed  that  possession 
of  the  assigned  property  should  be  delivered  to  the  assignee  upon 
the  execution  and  delivery  pf  the  deed,  and  before  the  assignee  bad 
qualified  by  giving  bond  and  filing  an  inventory.  Accordingly,  im- 
v.24p,no.8— 80 
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mediately  after  the  execution  of  the  deed  the  assignor  pai  the  as- 
signee in  possession  of  the  property.  The  key  to  the  store-honso  con- 
taining the  property,  and  the  property  itself,  was  delivered  to  the  as- 
signee; the  assignor  withdrew  from  the  place  and  abandoned  all 
watch  or  care  over  the  property,  leaving  the  assignee  to  exercise  ab- 
solute and  unrestricted  dominion  over  it.  The  assignee  had  not  given 
bond  and  filed  the  inventory  up  to  the  time  the  gqods  were  attached. 
The  contention  of  the  learned  counsel  for  the  defendant  is  that,  be- 
canse  this  illegal  understanding  and  action  of  the  parties  was  not  in 
terms  provided  for  in  the  deed,  the  validity  of  the  assignment  is  not 
affected  thereby ;  and  that  the  wrongful  possession  of  the  assignee 
was  a  matter  occurring  subsequent  to  the  execution  of  the  deed,  and 
cannot  affect  its  validity.  The  mere  act  of  taking  possrasion  was 
snbseqnent  to  the  execution  of  the  deed ;  bat  it  was  done  in  porsoance 
of  an  nnderstanding  had  at  the  time  of  the  exeoationof  the  deed,  and 
when  that  fact  is  shown,  its  legal  effect  is  the  same  as  if  the  deed  had 
provided  for  it.  When  the  parties  to  the  deed  enter  into  an  agree- 
ment to  do  an  act  in  violation  of  the.  requirements  of  the  statute  of 
assignments,  and  that  agreement  finds  expression  in  the  deed,  the 
instrument  is  fraudulent  and  void  in  law  upon  its  face.  Where  emoh 
an  agreement  is  made,  but  is  not  disclosed  on  the  face  of  the  deed, 
it  must  be  proved;  and  when  it  is  proved,  and  it  is  also  shown  that 
the  parties  are  carrying  out  tbeir  illegal  purpose,  the  effect  upon  the 
validity  of  the  assignment  is  precisely  the  same  as  if  the  illegal  pur- 
pose had  been  declared  on  the  face  of  the  deed. 

The  rule  which  the  defendant  seeks  to  invoke,  that  a  deed  valid  in 
its  inception  will  not  be  rendered  invalid  by  any  subsequent  fraudu- 
lent or  illegal  act  of  the  parties,  has  no  application  where  the  fraud- 
ulent or  illegal  act  is  the  consummation  of  an  illegal  agreement 
made  contemporaneously  with  the  deed;  and  the  rale  must  be  taken 
as  not  intended  to  deny  that  such  subsequent  acts  may  reflect  light 
back  upon  the  original  intent,  and  help  ua  to  e.scertain  that  correctly ; 
and  if  the  illegal  acts  are  part  of  the  original  design,  the  deed  is  void 
ab  initio.  Shultz  v.  Hoagland,  85  N.  Y.  464.  Where  the  assign- 
ment is  tainted  with  either  moral  or  legal  fraud,  the  property  does 
not  pass.  Burrill,  Assignm.  §  501.  In  the  brief  filed  by  defendant's 
counsel  it  is  said : 

"To  place  an  assignee  in  possession  of  goods,  without  bond  or  Inventory, 
puts  it  in  his  power  to  defraud  creditors;  he  may  noake  way  with  or  secrete 
the  goods,  if  lie  can  do  so  without  the  creditors'  knowledge,  but  he  has  less 
power  to  do  it  than  the  debtor,  for  if  he  is  seen  doing  it,  Ming  the  trustee  of 
the  creditors,  they  through  chancery  can  control  his  conduct  and  enforce  their 
rights." 

Speculation  as  to  the  efficacy  of  the  statutory  provision  in  question, 
to  prevent  fraud,  is  bootless.  Ita  lex  teripta  eat.  Courts  must  give  it 
effect.  And  a  deliberate  agreement,  in  or  out  of  the  deed,  made  at  the 
time  and  carried  into  effect,  to  violate  the  statute,  i«  a  fraud  upon  the 
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statute,  and  a  fraud  upon  the  legal  rigfais  of  oreditors,  which  the  law 
will  redress  hy  remoTing  the  fraudulent  barrier  to  the  assertioD  of  their 
legal  rights  against  their  debtor.  It  is  useless  to  inqnire  whether 
equity  could  give  relief  in  such  case.  Conceding  that  it  could,  its  juris- 
diction is  not  exclusive,  and  it  is  certain  that  the  parties  to  the  fraud 
cannot  insist  that  those  injured  by  it  shall  be  denied  redress  at  law  on 
their  legal  demands.  The  case  of  Clayton  t.  Joknaon,  36  Ark.  406, 
gives  no  sanction  to  the  proposition  that  where  an  aBsignment  is  void 
for  matter  either  in  or  dehors  the  deed,  that  creditors  must  appeal  to  a 
court  of  equity  to  purge  it  of  the  fraud,  conform  it  to  the  law  and  the 
court's  ideas  of  justice,  and  enforce  it  as  thus  reformed.  All  the  court 
said  in  that  ease  about  invoking  the  powers  of  the  court  of  equity 
was  to  announce  the  familiar  rule  that  where  the  assignment  was 
valid,  and  the  assignee  failed  to  qualify,  the  creditors  might  apply  to 
chancery  for  the  appointment  of  an  assignee  who  would  qualify  and 
execute  the  trust.  See  page  482  of  opinion.  Undoubtedly,  if  a  trust 
is  once  properly  created,  the  courts  will  not  allow  it  to  fail  for  want  of 
a  trustee.  Bat  it  was  never  heard  that  a  court  of  equity  could  meta- 
morphose a  void  deed  or  trust  into  a  valid  one.  But  argument  on 
this  question,  in  this  state,  was  set  at  rest  by  the  judgment  of  the 
supreme  court  in  Teak  v.i2ofA,  39  Ark.  66.  Thki  was  a  case  in  which 
the  deed  authorized  the  assignee  to  sell  the  assigned  property  in  a 
mode  different  from  that  prescribed  by  the  statute.  The  creditors  of 
the  assignor,  believing  this  rendered  the  deed  fraudulent  and  void,  and 
that  it  constituted  a  good  ground  of  attachment,  sued  out  an  attach- 
ment and  levied  on  the  assigned  property  in  the  hands  of  the  as- 
signee.   The  court  say : 

"Smith,  J.  In  these  cases  the  plaintiffs  brought  sctions  against  the  maker 
of  an  assignment  for  the  benefit  of  certain  enumerated  creditors,  and  caused 
attachments  to  be  levied  upon  portions  o£  the  stock  of  goods  assigned.  The 
defendant  interposed  no  defense  to  the  merits,  but  contested  the  ground  of 
attachment,  which  was  that  he  had  fraudulently  disposed  of.  her  property; 
the  fraud  relied  upon  being  the  making  of  said  assignment.  The  attach- 
ments were  sustained,  and  we  affirm  the  judgments  Jwlow  upon  the  authoritv 
of  Raleigh  v.  Orifflth,  37  Ark.  150." 

The  court  gave  no  consideration  to  the  suggestion  that  it  was  the 
dnty  of  non-assenting  creditors  to  file  a  bill  to  perfect  a  void  assign- 
ment. The  laws  of  this  state  are  exceedingly  liberal  to  debtors  in  the 
matter  of  assignments  for  the  benefit  of  their  creditors.  They  may 
make  preferences,  exact  releases,  and  appoint  their  own  assignee. 
They  may,  in  a  word,  make  their  own  bankrupt  law.  In  view  of  these 
large  powers  of  the  debtor,  the  legislature  has  prescribed  a  few  whole- 
some rules  for  the  protection  of  the  oreditors,  and  these  the  debtor 
eannot  strike  down  or  evade  with  impunity.  They  are  mandatory, 
and  any  stipulation  in  the  deed,  or  any  agreement  of  the  parties  to 
the  deed  at  the  time  of  making  it,  carried  into  effect,  contravening 
them,  annals  the  assignment,   liict  v.  Frayaer,  ante,  460. 
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In  re  Stowell  and  others. 
[Dittnet  Court,  2V.  D.  yev>  York.   July,  1886.) 

Bankruptct — UoupoBiTioN — Vestkd  BiOhth — Injuhotioh — Laches. 

An  order  in  composition  proceedings,  biiaed  upoa  a  rosolution  passed  hj  the 
requisite  majority  of  the  creditors,  cannot  deprive  a  non-cocBenting  creditor  of 
a  vested  rlglit  witb  which  the  bankruptcy  court  has  no  power  otherwise  to  in< 
terfeie. 

Motion  for  an  Injanotion. 

On  the  seventh  of  June,  1876,  the  bankruptB  above  named  made 
an  assignment  to  Samuel  W.  Ferry,  purauant  to  the  statates  of  New 
York,  for  the  benefit  of  their  creditors.  The  assignee  duly  qa^lified 
and  entered  upon  the  duties  of  his  trust.  On  the  twenty-seeoad  of 
August,  1883,  Ferry  died.  The  petitioners  are  his  executors.  On 
the  fourteenth  of  February,  1878,  a  year  and  eight  months  after  the 
assignment,  a  voluntary  petition  in  bankruptcy  vas  filed  by  the 
Stowells  in  this  court,  and  on  the  twenty-seventh  of  the  same  month 
they  were  adjudicated  bankrupts.  On  the  firfit  of  April,  1878,  the 
bankrupts  submitted  a  proposition  for  composition  under  the  bank- 
rupt act,  by  the  terms  of  which  they  agreed  to  pay  to  their  creditors 
20  cents  on  the  dollar,  upon  condition  that  the  creditors  would  re- 
lease aud  discharge  whatever  right  they  had  in  the  property  there- 
tofore assigned  to  Ferry,  and  consent  that  it  be  restored  to  the  bank- 
rupts. This  offer  was  accepted,  aud  the  condition  duly  agreed  to  by 
the  requisite  majority  of  creditors.  The  assignee,  and  the  firm  of 
Fraser.  Bell  &  Loughran,  the  creditors  who  oppose  this  petition,  had 
due  notice  of  all  the  bankruptcy  and  composition  proceedings;  their 
names,  addresses,  and  indebtedness  appearing  in  the  statement  pro- 
duced by  the  bankrupts  at  the  meeting  of  creditors,  as  required  by  the 
bankrupt  taw.  On  the  sixteenth  of  April,  1879,  this  court  made  an 
order  that  the  resolution  accepting  the  said  composition  be  recorded, 
and  that  the  statement  of  assets  and  debts  be  filed.  Thereafter  all 
the  creditors  were  paid,  except  Fraser,  Bell  &  Loughran,  who  declined 
to  receive  the  20  cents  upon  their  indebtedness,  which  was  duly  ten- 
dered them.  After  the  creditors  were  all  paid  and  the  tender  made. 
Perry  turned  over  to  the  bankrupts  all  the  property  and  assets  which 
had  been  assigned  to  him. 

Fraser,  Bell  &;  Loughran  are  now  seeking  to  have  the  petitioners 
substituted  as  the  representatives  of  Ferry,  for  the  purpose  of  com- 
pelling them  to  account  for  the  property  received  by  him  under  the 
assignment.  On  the  second  of  August,  1881,  there  was  entered  an 
order  of  the  county  judge  of  Chemung  county,  deciding  that  Ferry 
was  excused  from  rendering  a  further  account,  upon  the  ground  that 
he  was  justified,  after  the  composition  proceedings,  in  taming  over 
the  property  in  hia  hands  to  the  bankrupts.  Upon  an  appeal  ic  the 
general  term  of  the  supreme  court  this  order  of  the  oounty  judge  was 
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reversed,  and,  upon  an  appeal  by  the  assignee  to  the  court  of  appeals, 
that  oonrt  dismissed  the  case  upon  the  ground  that  the  order  was  not 
appealable.  The  county  judge,  therefore,  eonsideira  it  his  duty,  under 
the  decision  of  the  general  term,  to  proceed  with  the  accountiug.  The 
petitioners  ask  for  an  order  staying  the  proceedinge  before  the  county 
jiidge,  insisting  that  many  of  the  facta  now,  presented  were  not  before 
the  general  term. 

Gabriel  L,  Smith  and  Robert  H.  McCleUaUt  for  petitioners. 

Roswell  R.  Moas,  for  creditors. 

Cose,  J.  It  is  not  deemed  necessary  to  enter  upon  an  extended  * 
discussion  of  the  questions  presented  by  this  motion.  The  opposing 
views  are  maintained  with  great  clearness  and  ability  in  the  conflict- 
ing opinions  delivered  in  the  state  courts.  Little  additional  light, 
therefore,  can  be  thrown  upon  the  controversy.  See  In  re  Stowell, 
26  Hun,  (New  York  Sup.  Ct.  K.)  258.  At  the  outset  the  petitioners 
are  confronted  with  the  proposition  that  the  assignment  to  Perry  was 
valid.  This  is  the  broad  foundation  upon  which  the  creditors  con- 
struct their  argument.  When  the  petition  in  bankruptcy  w^  filed, 
the  assignment  had  been  in  existence  20  months.  It  was  not  pref- 
erential. The  assignee  in  bankruptcy  could  not  have  attacked  it  suc- 
cessfully. A  bill  filed  by  him  for  that  purpose,  the  dates  appearing, 
would  have  been  held  bad  on  demurrer.  The  assignment  was  un- 
impeachable. Not  only  so,  but  the  bankruptcy  court  had  no  juris- 
diction of  the  assigned  property.  This  difficulty  eonld  not  be  rem- 
edied by  a  majority  of  the  creditors.  They  could  deal  with  property 
and  rights  within  the  control  of  the  bankruptcy  court.  They  could, 
by  their  voluntary  action,  release  their  interests,  respectively,  in  o«her 
[voperty,  and  estop  themselves  from  asserting  claims  thereto.  Bat 
the  majority  could  not  in  this  manner  trample  u^n  the  privil^es 
of  the  minority.  The  dissentient  creditors  here  had  acquired  an 
equitable  interest  in  the  assigned  property.  The  court  had  do  power 
to  deprive  them  of  this  right.  The  other  creditors  had  no  such  power. 
They  could  dispose  of  their  own  property,  but  not  in  inviium  of  the 
property  of  others.  These  creditors  are  not  bound.  They  consented 
to  nothing.  They  ignored  the  composition  proceedings.  But  it  is 
said  that  the  debt  is  satisfied,  and  that  all  remedies,  rights  and 
privileges  incident  thereto  perish  with  it.  Undoubtedly  the  debt  is 
discharged  so  far  as  the  debtors  are  concerned.  The  creditors  can 
no  longer  pursue  the  bankrupts  personally,  but  the  right  to  demand 
that  the  property  set  aside  for  their  benefit  shall  be  applied  for  that 
purpose  is  by  no  means  relinquished. 

The  simple  question,  then,  is,  does  an  order  in  composition  proceed- 
ings, based  upon  a  resolution  passed  by  the  requisite  majority  of  the ' 
creditors,  deprive  a  non-consenting  creditor  of  a  vested  right  with 
which  the  bankruptcy  court  has  no  power  otherwise  to  interfere  ?  I 
am  constrained  to  answer  this  question  in  the  negative. 
■    The  petitioners  further  contend  that  these  ereditozs  are  estopped  by 
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their  own  laohes.  They  had,  it  ie  said,  tuU  notice  of  the  oompoBition 
proceedings.  They  knew,  or  ooald  have  known,  of  each  saceessiTe 
Btep  as  it  was  taken,  yet  they  made  no  sign.  No  objection  was  in- 
terposed, no  suggestion  made  to  the  court,  no  warning  given  to  tht 
assignee.  They  stood  by  and  saw  the  composition  resolation  oarried 
out  in  good  faith  by  the  court,  the  bankrupts,  the  assignee,  and  the 
other  creditors  without  dissent,  and  cannot  now  be  permitted  to  set 
in  motion  pachinery  calculated  to  give  them  an  unfair  advantage,  axiA 
aSect  injuriously  the  rights  of  innocent  parties.  This  is  the  ugn- 
ment.  It  is  certainly  persuasive,  and  would,  quite  likely,  be  control- 
ling,  were  it  not  that  the  question,  being  jnrisdictional  in  character, 
cannot  be  affected  by  the  mere  inertness  and  the  silence  of  the  cred- 
itors; and  further,  an  examination  of  the  papers  discloses  the  foot 
that  the  proceedings  in  the  oonnty  court  were  commenced  only  fonr 
days  after  the  petition  in  bankruptcy  was  filed.  At  the  date  of  the 
final  order  in  composition,  at  the  very  time  the  assignee  delivered  back 
the  property  to  the  bankrupts,  a  motion  was  pending,  at  the  instance 
of  Fraser,  Bell  &  Lougbran,  to  compel  him  to  account,  and  to  pun- 
ish him  for  contempt  in  not  having  aooounted  before.  He  had,  then, 
direct  and  positive  notice  of  the  position  of  these  oreditors,  and  can- 
not now  be  heard  to  say  that  he  was  entrapped,  or  that  he  proceeded 
in  ignorance  of  their  hostile  attitnde  towards  him.  He  was  perfectly 
aware  of  the  situation,  acted  with  full  knowledge,  and,  knowing  what 
risk  he  ran,  concluded  to  assume  it. 

It  would,  in  such  eircQmstanoes,  be  an  arbitrary  assumption  at 
power  to  permit  the  summary  writ  of  injunction  (which  should  neve» 
issue  in  a  doubtful  case)  to  go  out  against  creditors  who  have  a  de- 
cision of  the  supreme  court  of  New  York  in  their  favor,  apd  thus,  in 
effect,  restrain  a  state  tribunal  which  has  had  jnrisdiotion  of  the  oon- 
iroversy  for  more  than  seven  years,  and  which  is  folly  oompeteDt  to 
to  protect  the  rights  of  all  parties  concerned. 

The  motion  most  therefore  be  denied. 


Skith  and  another  v.  Sands  and  another. 
{OreuA  Owrl,  IT.  D.  Michigan,  &  D.   Apr^  11, 1885.) 

Patkntb  won  Iktbhtionb — M&nufactdrs  ahd  Baia  ov  Omt  KACHnn— ITn  sr 
Pdkobasbr— Rbhsdt  of  Patentbb. 

p.  nutnufactured  a  single  machtoe  protected  byoompltinant's  patent,  and  & 
boufcht  themachiue  and  coatinued  tonae  it  in  hissaw-mlU  for  disposing  of  tbt 
saw-dnat  and  refase  ot  tbe  mill,  the  purpoae  for  which  It  wag  Intended.  BiM, 
that  the  extent  of  the  injury  to  complainant  waa  the  royalty  or  proper  Ucenaa 
for  the  uae  of  the  machine,  that  lie  had  an  adequate  remedy  bv  acuon  at  law* 
and  that  the  bill  for  an  Injunction  and  accounting  ahonid  De  oiamiiBOd. 
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In  Equity.   Demarrer  to  the  bill  of  complaint. 
Keating  A  Dickermant  for  oomplainants,  Edward  Taggartt  of 
Goansel. 

A.  V.  McAloy,  for  defendants. 

WiTHBY,  J.  The  demurrer  filed  to  the  bill  of  complaint  is  for  the 
misjoinder  of  the  defendants.  At  the  time  of  the  argument  the  de- 
fendants' counsel  wiis  permitted  to  present,  ore  tenus,  the  additional 
ground  that  the  bill  fails  to  state  a  case  for  equity  jurisdiction.  Inas- 
•  much  as  this  last  ground  of  demurrer  is  believed  to  be  well  taken,  the 
question  as  to  a  misjoinder  will  not  be  considered. 
-  In  substance  the  bill  of  complaint  states  that  complainants  are  own- 
ers of  certain  letters  patent  for  machines  and  devices  for  burning  the 
saw-dust  and  refuse  of  saw-mills,  that  they  have  put  the  machines  into 
practical  use,  and  that  the  public  has  long  acquiesced  in  their  exclusive 
right  to  the  same.  The  defendants,  without  license  or  permit,  have 
unlawfully  made,  or  caused  to  be  made,  sold,  and  used  infringing  ' 
machines;  particularly  that  defendant  Peters  erected  one  infringing 
machine  about  July  15,  1881,  and  sold  the  same  to  defendant  Sands, 
who  has  ever  since  used  such  infringing  machine,  and  that  said  de*. 
fendants  still  continue  so  to  do  in  defiance  of  yonr  orators'  said  rights, 
whatever  that  may  mean.  The  bill  states  that  the  complainants  have 
been  damaged  and  suffered  large  lose  of  profits,  to-wit,  to  the  amount 
of  $10,000;  that  the  defendants  have  been  requested  to  refrain  from 
**suoh  infringement,"  bat  they  still  continue  the  infringement  and 
wrongful  acts  aforesaid.  The  prayer  is  for  an  accounting  as  to  profits 
and  damages,  and  for  an  injunction. 

So  far  as  the  matters  stated  in  the  bill  are  well  pleaded,  the  demur- 
rer admits  them  to  be  true.  Accordingly,  it  appears  that  the  defend- 
ant Peters,  by  making  and  selling  the  infringing  machine  for  nse, 
infringed  the  exclusive  patented  rights  of  the  complainant,  and  so 
did  the  defendant  Sands  by  using  the  infringing  machine,  an4  both  - 
are  undoubtedly  liable  for  the  injury  in  an  action  at  law.  But  the 
defendant  Peters  manufactured  but  the  one  machine,  which  was  in 
July,  1881,  more  than  three  years  before  the  bill  of  complaint  was 
filed,  in  September,  1884,  and  there  is  no  tolum  that  he  threatens  or 
gives  out^that  he  shall  repeat  the  wrongful  act  by  making  another. 
As  to  him,  therefore,  no  ground  exists  either  for  asking  or  granting 
ati  injunction,  and  the  bill  of  complaint  states  no  ground  for  enter- 
taining jurisdiction  by  a  court  of  equity,  if  there  is  no  cause  for  an 
injunction,  so  far  as  regards  the  defendant  Peters. 

How  is  it  as  to  the  defendant  Sands?  He  bought,  and  has  con- 
tinued to  use,  the  one  infringing  machine.  It  is  used  only  in  his  saw- 
mill for  disposing  of  the  saw-dust  and  refuse  of  the  mill;  it  is  not 
employed  in  the  manufacture  of  any  article  or  thing  for  market  or 
for  sale,  and  it  is  for  the  interest  of  complainants  that  all  saw-mills 
■  use  their  patented  machines,  provided  they  are  paid  the  price  of  a 
license.    The  extent  of  their  injury  for  using  a  single  machine  in- 
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fringing  their  patents  ie  the  royalty  or  a  eaitable  license  fee.  When 
once  they  have  been  paid  the  price  or  value  of  a  license,  they  have 
received  the  full  measure  of  the  "actual  damage"  they  snffer  for  any 
particular  infringing  machine  nsed  by  another,  and  it  is  the  fnU 
remedy  they  are  entitled  to,  except  a  court  may  treble  the  actual 
damages  if  the  circumstances  justify  it.  Such  damages  once  recov- 
ered would  be  a  bar  to  a  subsequent  suit  for  farther  damages,  no 
matter  how  long  the  infringing  machine  is  nsed  by  Bands  subsequent 
to  such  recovery,  because  the  injury  for  the  particular  wrongful  act 
of  using  the  one  machine  is  complete  and  has  by  sneh  recovery  been 
fully  compensated.  The  infringement  is  not  one  where  there  is  a 
damaging  and  constantly  increasing  competition  and  loss  of  profits, 
and  hence  there  is  no  irreparable  injury  to  the  complainants,  and. 
no  ooeasion  to  exercise  the  power  of  an  injunction  to  restrain  or  pre- 
vent a  multiplicity  of  suits.  As  has  been  said,  complainants  by  an 
action  at  law  against  the  respective  defendants  can  recover  full  com- 
pensation for  the  infringements.  The  only  wrong  dope  is  the  non- 
payment of  suitable  license  money,  and  the  indefinite  use  by  Sands 
.of  this  same  infringing  machine  will  give  no  right  to  demand  more. 

It  is  eonoeded  that  courts  of  equity  have  assumed  jurisdiction  in 
similar  bases  as  the  one  presented  by  this  bill  of  complaint.  Howe 
V.  Newton,  2  Fish.  534,  Morris  v,  LowfiU  Manufg  Co.  3  Fish.  68-70, 
and  Blake  v.  Greenwood  Cemetery,  3  Bann.  &  A.  113,  are  among  them. 
But  Justice  Grieb,  at  thecnroait,  refused  an  injunction,  and  intimated 
very  clearly  that  a  court  of  equity  does  not  have  jurisdiction  incases 
like  this  one;  that  the  remedy  is  at  law.  Sanders  v.  Logan,  2  Fish. 
167.  The  bill  in  that  case  was  dismissed  on  another  ground.  Since 
Root  T.  Railway  Co.  105  U.  8. 189,  was  decided,  in  which  Mr.  Justice 
Matthews  reviews  the  patent  laws  and  the  decisions  under  them, 
showing  when  the  remedy  is  in  equity  and  when  the  sole  remedy  is  in 
a  court  of  law,  for  the  infringement  of  letters  patent,  no  court  of 
equity,,  it  is  believed,  would  assume  jurisdiction  in  a  case  like  this,  or 
in  either  of  the  cases  cited  above. 

The  demurrer  is  sustained  for  the  reason  stated,  that  there  is  no 
case  for  equitable  jnrisdiotion  under  the  statements  of  the  bill  of  com- 
plaint. 


The  M.  Yandbbcook. 
{DitHriti  Cburt,     IFew  Jertej/,  June  80,  1885.) 

1.  BALTAOR  SBRVICB— HRUi  OATB— TOWAOB— AWAHD. 

On  Hay  4, 18S4,  the  M.  VaodercoolE  was  bound  tbrotigh  Helt  Oate  to  tbe  city 
of  New  York,  the  tide  ranning  a  strong  ebb.  When  she  reached  a  point  in 
Bald  Hell  Gate  nbreaslof  Flood  rock  Bhe  broke  her  shaft  and  lost  her  propeller, 
by  reason  of  which  she  hecanae  perfectly  helpless,  and  was  in  danger  of  and 
would  have  gone  ashore,  and  filled  and  sunk,  as  the  channel  of  HeU  Gate  is 
dangerous,  full  of  rocks,  through  which  the  tide  rushes  with  great  velocity. 
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and  she  eoold  not  anchor  therein.  The  tag  Gratitade  went  to  her  rescue,  and 
towed  her  safely  to  Jersey  City ;  in  so  doing  subjecting  faeraelf  to  the  risk  of 
getting  ashore  and  sinking,  fitftd,  a  salvage  service,  bnl  one  of  low  grade,  and 
that  the  amount  of  960  contracted  to  be  paid  vas  a  fiilr  compensatiun  for  the 
service  rendered  by  the  Gratitude. 

2.  8Ai£E~AssiaNMENT  OF  Claim  fou  Baltage— MARimtB  Lien. 

The  assignment  of  a  debt  (snch  as  claim  for  salvage  agreed  to  be  paid)  se- 
cured by  a  maritime  lien  will  cany  the  •ectulty  with  the  claim  when  the  par- 
ties so  intend. 

3.  Bamk— Pbioritt  of  Lienb. 

A  claim  for  salvage  service  has  a  priority  of  rank  over  claims  for  repairs  and 
materials.  , 

4.  HABirnot  LiKN— Hastbr's  Cl&jx  for  Waobs. 

A  claim  of  a  master  for  wages  la  not  an  admiralty  Den. 
fi.  Same— NKOueBNT  Towaos— Tort— Priobitt  of  hues. 

A  claim  for  damages  to  a  vessel  and  her  cargo,  caused  by  the  negligence  of  a 
tug  while  towiag  her  in  pursuance  of  a  contract,  has  priority  of  payment  over 
liens  for  repairs  and  supplies  to  the  offending  vesseL 

6.  BAHB—BUFPLtEB— RBFAIHB., 

Claims  for  supplies  and  repairs  stand  in  the  same  grade,  and  in  this  case  are 
to  be  paid  pro  rata  out  of  the  residue  of  the  fund  In  court  afier  payment  of  the 
claims  for  salvage,  and  for  the  tort  of  the  tug. 

In  Admiralty. 

Alexander  ^  Aih,  for  libelants  Davies  &  Bnssell. 
Carpenter  <jt  Mosher,  for  libelants  Jas.  Mc Williams  and  others. 
Bedle^  Muirheid  d  McGee,  for  libelant  Whitman  B.  Littlefield,  and 
other  libelants. 

See  Broe.t  for  other  libelants. 

Nixon,  J.  A  namber  of  libels  have  been  filed  against  the  steam- 
tug  M.  Vandercook,  and  the  oommiBsioner  has  reported  the  amounts 
found  due  upon  the  respective  claims.  The  boat  was  abld,  and  the 
net  proceeds  are  now  in  the  registry  of  the  court.  The  amount,  after 
the  payment  of  liens  for  wages,  is  (1,974.41,  which  is  wholly  inade- 
quate to  pay  all  the  claims  found  due;  and  the  question  to  be  deter- 
mined is,  in  what  order  shall  they  be  liquidated,  and  which,  if  any, 
are  entitled  to  preference? 

1.  We  hare  the  petition  of  Davies  &  Bnssell,  praying  that  $00 
be  awarded  to  them,  out  of  the  proceeds  of  the  sale,  for  a  salvage 
service  rendered  to  the  tug.  Two  objections  are  made  to  the  allow- 
ance :  (!)  Because  the  service  was  not,  in  fact,  a  salvage  service ;  and 
{2)  becanse  the  petitioners  are  assignees  of  the  party  who  performed 
the  service,  and  therefore  have  no  lien. 

As  to  the  first,  no  evidence  has  been  taken,  but  the  respective  par- 
ties have  agreed  that  the  statement  of  the  service,  as  set  forth  in  the 
petition,  shall  stand  as  true,  and  in  the  place  of  evidence.  It  is  there 
alleged  that  on  the  fourth  of  May,  1884,  Eunice  A.  Dooley  and  G. 
N.  Milliken  were  the  owners  of  the  steam-tug  Gratitude;  that  on  that 
day  the  tug  M.  Vandercook  was  boand  through  Hell  Gate  to  the  city 
■of  New  York,  the  tide  running  a  strong  ebb;  that  when  she  reached 
a  point  in  said  Hell  Gate  about  abreast  of  Flood  rock  she  broke  her 
shaft  and  lost  her  propeller;  that  by  reason  of  said  accident  she  be- 
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came  perfectly  helpless,  and  was  in  danger  of  and  wonid  have  gone 
ashore,  and  filled  and  sunk;  that  Hell  Gate  is  a  dangerous  channel, 
full  of  rocks,  through  which  the  tide  rashes  with  great  velocity,  and 
in  which  the  said  tug  could  not  anchor,  and  was  entirely  at  the  mercy 
of  the  tide;  that  while  in  this  helpless  condition  the  tug  Grratitude 
went  to  her  assistance  and  took  her  in  tow,  rescued  her  from  her 
peril,  and  safely  brought  her  to  Jersey  City;  that  the  Gratitude,  in 
rendering  the  services  aforesaid,  subjected  herself  to  the  risk  of  get- 
ting ashore  and  sinking;  that  the  owners  of  the  M.  Vandercook  agreed 
to  pay  the  owners  of  the  Gratitude  for  said  salvage  services  the  sum  of 
$60,  no  part  of  which  has  been  paid,  although  payment  has  been 
demanded,  and  that  before  the  commencement  of  said  proceedings 
the  owners  of  the  tug  Gratitude  duly  assigned  their  claim,  together 
with  their  lien  upon  the  M.  Vfmdefcook  therefor,  for  a  Taluable  con- 
sideration, to  said  petitioner. 

It  appears  from  this  that  the  tug  was  in  some  peril,  was  helpless 
from  an  accident  to  her  machinery,  and  was  in  a  dangerous  locality, 
and  the  service  rendered  was  necessary  for  her  safety.  It  is  thus 
brought  within  the  category  of  a  salvage  service,  but  having  none  of 
the  ingredients  which  warrant  a  lai^  allowance.  A  liberal  charge 
for  towage  would  almost  meet  the  case.  Under  the  circumstances, 
$60  would  not  seem  to  be  unreasonable,  especially  as  that  was  the 
sum  which  the  parties  interested  agreed  upon  at  the  time  as  a  proper 
compensation. 

As  to  the  second,  there  is  no  reason  in  principle  why  the  assignment 
of  a  debt,  secured  by  a  maritime  lien  should  not  carry  the  seoority  with 
the  claim,  where  the  parties  so  intend.  The  debtor  is  not  injured  by  it, 
and  the  creditor  is  greatly  benefited.  The  question  was  carefully  ex- 
amined by  Judge  Lowell  in  The  Sarah  J.  Weed,  2  Low.  555,  and  I 
see  no  good  reason  to  doubt  the  correctness  of  his  conclusion,  that  in 
the  assignment  of  a  maritime  lien  the  rights  and  remedies  of  the 
original  creditors  pass  to  the  assignee.  Bee.  also,  The  ZAberty  No,4t 
7  Fed.  Bep.  231.  A  claim  for  salvage  service  has  a  priority  of  rank 
over  claims  for  repairs  and  materials,  and  a  decree  must  be  entered 
for  the  payment  of  the  $60,  and  costs. 

2.  The  next  inquiry  is  whether  the  olaipa  of  Whitman  B.  Little- 
field  for  wages  is  an  admirality  lien  which  is  entitled  to  payment  out 
of  the  fund  in  the  registry.  In  his  testimony  he  describes  himself 
as  the  mate  of  the  tug ;  but  it  is  alleged  by  the  contesting  libelants 
that  he  was  in  fact  the  master,  and  as  such  has  no  lien  for  his  wages. 
He  appears  in  that  relation  on  the  enrollment  of  the  vessel,  and  on 
taking  out  their  papers  in  the  custom-bouse  he  makes  the  nsnal  mas- 
ter's oath.  But  it  is  claimed  that  his  position,  and  the  usual  coarse 
of  business  of  these  tugs,  are  peculiar,  and  that  the  reasons  which  are 
ordinarily  assigned  why  the  master  shoald  have  no  lien  for  his  wages 
do  not  apply  in  his  case.  He  makes  no  contracts;  he  has  no  Toice 
in  procuring  business  or  freights;  he  receives  no  moneys  for  tow- 
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age  service  or  for  freights;  but  in  in  all  these  respects  subject  to  tlie 
control  of  the  owner.  There  would  be  much  force  in  this  if  the  re- 
ceipts of  the  earnings  of  the  boat  were  the  only  ground  on  which  the 
law  denies  a  lien  to  the  master.  FoUowiug  the  rule  of  the  English 
admiralty*  the  courts  of  this  country,  from  the  earliest  times,  have 
held  that  the  master  should  not  be  classed  with  the  seamen  in  hav- 
ing the  privile^^e  against  the  ship  for  the  payment  of  wages.  Vari- 
ous reasons  have  been  assigned  for  this  by  elementary  writers  and 
learned  judges.  Mr.  Justice  Stoby,  in  Willard  v.  Dorr,  3  Mason,  92, 
says  that  it  has  generally  been  ascribed  to  the  fact  that  the  master, 
when  he  contracts,  trusts  to  the  personal  credit  of  the  owner, — not 
quoting,  but  doubtless  following,  Sir  William  Scott,  in  The  Favour' 
ite,  2  C.  Bc^b.  232,  who  states  that  the  master,  when  he  hires,  is 
supposed  to  stand  on  the  security  of  his  personal  contract.  In  Tke 
Orand  Turk,  1  Paine,  73,  Livinoston,  J.,  remarks  that,  in  addition 
to  the  foregoing  reason,  the  master  is  not  allowed  a  lien  for  his  wages 
on  account  of  the  inconvenience  and  expense  to  which  owners  might 
be  subjected  ,if,  in  every  dispute  with  the  master,  he  could  take  their 
vessel  out  of  their  hands  and  thus  compel'  them  to  submit  to  im- 
proper charges. 

I  am  of  the  opinion  that,  nnder  the  circumstances  of  the  case,  the 
libelant  must  be  treated  as  the  master,  and  that  his  claim  for  wages 
is  not  an  admiralty  lien. 

The  claim  of  James  McWilliams  and  others  for  damages  to  libel- 
ants'  boat.  Two  Brothers,  and  her  cargo,  caused  by  the  negligence  of 
the  tug  in  towing,  raises  the  question  whether  such  a  claim  has  prior- 
ity of  payment  over  liens  for  repairs  and  supplies  to  the  offend- 
ing vessel.  The  libel  alleges  that  the  M.  Vandercook  took  the  Two 
Brothers  in  tow  at  Jersey  City  on  December  17, 1884,  to  safely  tow 
her,  with  other  boats,  to  New  Haven,  in  Connecticut;  that  the  Two 
Brothers  was  placed  on  the  port  side  of  the  tug,  and  two  other  boats 
on  the  starboard  side;  that  the  tug  and  tow  proceeded  up  the  East 
river,  and  at  about  5  o'clock  a.  u.  reached  a  port  on  East  river  near 
the  foot  of  North  Ninth  street,  Brooklyn,  where  the  tug  was  putir  to 
pick  up  other  boats  for  the  tow;  that  at  the  time  the  weather  was 
dear  and  a  flood-tide  running,  and  that  in  proceeding  to  said  pier  the 
steam-tug,  in  rounding  the  tow  to,  was  so  carelessly  and  negligently 
managed  that  libelants'  boat  was  brought  violently  in  collision  with 
the  dock  or  pier  below  the  foot  of  North  Ninth  street,  the  port  side 
of  said  boat  striking  the  comer  of  the  pier  about  15  feet  from  her 
'  stem,  breaking  in  her  side  and  deck,  and  twisting  the  boat  out  of 
shape,  and  causing  her  to  leak  badly;  that  the  pumps  were  manned 
and  the  boat  taken  into  the  slip,  when  it  was  found  that  she  had 
three  feet  of  water  in  her  hold;  that  by  constant  work  the  water  was 
reduced  by  2  p.  m.  to  about  18  inches,  and  the  said  boat  and  cargo  were 
towed  by  another  tug  back  to  Jersey  City,  where,  for  the  safety  of  the 
boat  and  eargo,  she  was  put  upon  the  flats.  The  parties  have  stipu- 
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lated  that  the  alldgations  of  the  libel  are  trne,  and  that  the  damages 
amount  to  $821.76,  as  reported  by  the  commissioner. 

Did  these  damages  arise  ex  contractu  or  ex  deUeto  f  The  proetors 
for  the  contestants  insist  that  it  is  in  no  sense  a  collision  case,  in 
which,  it  is  conceded,  the  claim  would  be  of  a  higher  rank  and  take 
preference  over  claims  for  supplies  and  repairs.  Their  contention  is  , 
that  the  action  of  the  libelant  is  for  damages  sustained  hy  reason  of 
a  breach  of  a  towage  contract,  and  hence  has  no  priority  oyer  any 
other  claim  founded  on  a  contract;  and  they  rely  upon  the  cases  of 
The  Samuel  J.  Christian,  16  Fed.  Rep.  796,  in  the  Eastern  disiriofc  of 
New  York,  and  The  Grapeshot,  22  Fed.  Bep.  128,  in  the  Sontbem 
district  of  New  York,  to  sustain  their  view. 

I  have  so  much  reepeot  for  the  opinion  of  these  learned  judges  in 
admiralty  causes,  and  am  so  fally  persuaded  of  the  importance  of  a 
harmony  ol  judgment  and  procedure  in  districts  so  contiguous',  that 
I  have  examined  these  cases  with  great  care,  and  am  sorry  that  I  am 
not  able  to  concur  in  the  conclusion  to  which  they  have  arrived. 
They  do  not  seem  to  me  to  be  consistent  with  other  decisions  in  the 
same  districts,  or  in  other  districts,  or  in  the  supreme  court  of  the 
United  titates. 

The  'natuve  of  a  suit  in  the  admiralty,  brought  to  recover  damages 
for  injuries  done  to  a  vessel  by  negligent  towage,  was  fully  disonssed 
before  Judge  Blatchfobd  in  the  case  of  The  Brooklyn,  2  Ben.  547. 
The  jurisdiction  of  the  court  in  that  case  depended  upon  whether  the 
action  was  for  a  tort  sounding  in  damages,  or  for  damages  arising 
from  the  breach  of  a  contract.  It  was  held  to  be  the  former,  and  the 
judge,  in  his  opinion,  states  that — 

"  The  fact  that  the  steam-boat  was  at  the  time  of  the  loss  engaged  in  towing 
the  canal-boat  under  a  contract  of  towage,  either  express  or  implied,  does  ncMt 
make  the  negligent  and  careless  navigation  of  the  steam-boat  in  performiag 
such  towage  any  the  less  a  tort  towards  the  canal-boat,  or  her  cargo,  if  in- 
jured thereby,  than  it  would  have  been  towards  a  third  and  stranger  vessel 
which  should  have  been  injured  tliereby.  Nor  does  the  fact  tliat  such  negli- 
gent navigation  may  be  a  breach  of  the  contract  of  towage  make  it  any  the 
less  a  tort  towards  the  canal-boat  or  her  cargo  If  injured  thereby.  This  view 
is  sustainalile  entirely  aside  from  any  of  the  doctrines  upon  which  the  cases 
in  regard  to  pure  contracts  are  placed.  In  cases  of  contracts  of  affreightment, 
and  contracts  for  supplies,  the  obligation  of  the  delinquent  rests  wholly  upon 
the  contract,  and  arises  wholly  out  of  it.  In  the  present  case,  the  obligation 
of  the  steara-boat  not  to  commit  a  tort  against  the  canal-boat  did  not  arise  out 
of  the  contract  of  towage,  any  more  than  theoblifi;ation  of  a  third  vessel,  meet- 
ing the  canal-bout  on  her  trip,  not  to  collide  with  her,  arose  out  of  such  con- 
tract, or  out  of  any  contract.  The  obligation  of  the  steam-boat  not  to  commit  ■ 
such  tort  arose  outof  the  principle  applicabu  in  all  cases  of  tort,  sic  utere  two 
itt  alienum  ladas  non.  Iler  duty  did  not  result  from  the  consideration  paid, 
or  to  be  paid,  for  ihe  towage.  It  was  imposed  by  the  law,  and  would  have 
existed  even  though  her  service  had  been  gratuitous." 

Two  years  afterwards  a  similar  question  arose  before  the  same 
judge  in  The  Deer,  4  Ben.  355,  and  he  reaffirms  the  doctrine  held  in 
the  case  of  The  Brooklyn,  saying : 
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"If  tbe  steftmrboat  was  negligent  in  her  navigailon  In  toving  the  barge, 
whether  she  was  towing  under  a  oontraet  of  towage  or  not,  she  was  as  much 
gnilty  of  a  tort,  If  the  barge  was  injured  through  suoli  negligeuce,  as  she 
would  hare  been  towards  a  third  and  strange  vessel,  which  should  have  been 
injured  through  such  negligence.  Her  duty  not  to  be  guiltjr  of  such  negli- 
gence was  imposed  by  the  law,  and  existed  even  though  tiie  service  of  tow- 
ing was  gratuitous.  The  barge  being  lawfully  where  she  was,  tlie  steam-boat 
owed  a  duty  towards  her,  independent  of  any  contract  of  towage,  and  is  lia- 
ble for  any  damages  to  her  caused  by  n^ligent  navigation,  to  tbe  same  ex- 
tent that  the  steam-boat  would  be  liable  for  such  negligent  navigation  to  a 
vessel  which  she  was  not  towing." 

To  the  like  effect  is  the  dictum  of  the  same  judge  in  the  recent  case  of 
Tke  Frank  O.  Fowler,  17  Fed.  Kef.  655,  and  which  has  been  strangely 
quoted  by  the  pro^iors  of  the  contesting  libelants  to  support  the  doc- 
trine that  damages  for  negligence  in  towing  are  ex  contractu  and  not 
ex  delicto.  Tbe  case  was  before  tbe  circuit  court  on  appeal,  and  tbe 
only  question  was  whether  the  district  court  bad  erred  in  holding 
that  a  subsequent  claim  for  damages  arising  from  negligent  towage 
was  entitled  to  priority  of  payment  over  an  older  claim  of  the  same 
natnre  and  oharacter.  TMe  ciroait  court  revened  the  district  court, 
and  decided  that  tbe  earlier  claim  should  be  first  paid.  In  the  course 
of  his  opinion  the  circuit  judge  repudiated  the  notion  that  claims  of 
this  sort  arose  out  of  tbe  contract  for  towage,  and  said  that  he  could 
not  consider  them  other  than  claims  sounding  in  damages  for  a  tort. 
.  Tbe  case  of  The  Liberty  No.  4,  7  Fed.  Bep.  226,  in  the  Southern 
district  of  Ohio,  was  this:  The  owners  of  the  steam-tug  Liberty  en- 
tered into  a  contract  to  tow  the  barge  Speed,  with  a  cargo  of  salt, 
from  Pomeroy,  Obio,  to  tbe  port  of  Cincinnati.  The  cargo  had  been 
insured  by  the  libelants,  and  upon  its  total  loss  on  tbe  Ohio  river, 
while  proceeding  on  tbe  voyage,  they  paid  to  the  owner  the  amount 
of  the  insurance,  and  £led  a  libel  against  tbe  Liberty  for  damages  sus- 
tained from  negligent  and  careless  towing.  On  exceptions  to  tbe  libel 
for  not  stating  facts  sufficient  to  constitute  a  cause  of  action.  Judge 
SwiNa  overruled  the  exceptions,  holding  that  such  an  action  by  tbe 
insurance  companies  to  recover  for  the  loss  occasioned  by  negligence 
was  not  an  action  upon  a  contract.    He  says,  (page  238 :} 

"If  this  is  an  action  brought  upon  a  contract,  then,  aa  between  the  liheU 
antB  and  the  steam-boat  Liberty  No.  -i.  there  is  no  privity  in  law.  Is  tlie  libel, 
however,  sounding  in  contract  or  is  .t  in  tort?  The  libel  sets  out  the  con- 
tracts, bub  that  is  more  as  a  history  of  the  matt-er  than  as  a  foundation  for 
the  action.  1  think  the  libel  is  one  against  the  defendant,  not  for  the  viola- 
tion of  a  contract  which  it  had  entered  into,  but  it  is  a  libel  for  the  wrong- 
ful and  negligent  acts  of  the  defendant  in  failing  to  carry  out  what  it  was 
bound  to  when  it  undertook  to  tow  the  barge  to  Cincinnati." 

Tbe  same  question  was  before  tbe  supreme  court  in  tbe  case  of  Tke 
Quickstep,  9  Wall.  665,  nn  mi  appeal  from  tbe  circuit  court  of  the 
United  States  for  the  Soutbeni  district  of  New  York.  Tbe  libel  alleged 
aoontraet  with  the  steam-tag  Quickstep  to  tow  the  canal- boat  Citizen 
&om  New  York  to  New  Brunswick,  New  Jersey,  for  a  stipulated  price, 
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and  negligence  in  the  towing,  whereby  an  injury  was  done  to  the  canal- 
boat  and  her  cargo ;  and  it  claimed  damages  for  the  loss  sastaiued. 
Mr.  Justice  Davis,  speaking  for  the  court,  in  the  course  of  his  opinion 
said: 

"The  libel  was  not  filed  to  recover  damages  for  a  breach  of  a  contract,  as  is 
contended,  but  to  obtain  compensation  for  the  commission  of  a  tort.  It  is 
true,  it  asserts  a  contract  of  towage,  but  this  done  by  way  of  inducement  to 
the  real  grievance  complained  of,  which  is  the  wrong  suffered  by  the  libelant 
in  the  destruction  of  his  boat  by  the  carelessness  and  mismanagement  of  tlie 
captain  of  ttte  Quickstep." 

The  claims,  then,  being  €x  delicto  and  not  ex  eontractu,  they  have 
a  iiigher  rank,  and  should  be  paid  before  the  claims  for  repairs  and 
supplies.  I  think  this  is  a  settled  doctrine  in  the  American  as  well 
as  the  English  admiralty,  notwithstanding  some  recent  attempts  to 
call  it  in  question.  In  Abb.  Shipp.  533,  (10th  Eng.  Ed.,}  it  is  said: 

"The  maritime  lien  of  damages,  originating  in  the  wrong  of  the  master  and 
crew  of  the  vessel  in  faulty  and  founded  on  considerations  of  public  policy  for 
the  prevention  of  careless  navigation,  takes  precedence  *  *  *  of  liens  ex 
oontraetu.  It  absorbs,  in  the  event  of  the  w  proving  insufficient  to  meet  all 
demands,  the  liens  of  wages,  towage,  pilotage,  and  bottomry,  leaving  them 
to  be  enforced  by  proceedings  against  the  person  of  the  owners." 

And  snch,  I  understand,  is  the  opinion  of  the  supreme  court  in  Nor- 
wwk  Co.  T.  Wrigkt,  13  Wall.  133,  where,  speaking  of  claims  for  dam- 
ages, it  is  said  that  "liens  for  reparation  for  wrong  done  are  snperior 
to  any  prior  liens  for  money  borrowed,  wages,  pilotage,"  etc. 

A  decree  must  be  entered  for  the  payment  of  these  damages  in  fnll, 
and  costs. 

The  remaining  claims  are  for  supplies  and  repairs,  and  as  these  all 
stand  in  the  same  grade,  though  lower  than  the  claims  for  salvage  and 
for  a  tort,  they  are  entitled  to  share  pro  rata  the  residue  of  the  fond 
in  (he  registry. 


The  Pbes.  Bbiablt.* 
Douglas  v.  Toe  Pbbs.  Bbiablt.' 


{Oireuit  Court,  E.  D.  LmiMawt.  June  10,  1884.) 

1.  ToW-BOAT  AND  Tows. 

It  is  the  duty  of  a  tuv-boat  to  see  that  hor  "  tow  "  Is  properly  made  up,  and 

secured  with  lines  of  proper  strength, 

3.  Same. 

If  a  person,  in  charge  of  one  of  the  barges  which  make  up  a  tow,  throw  off 
the  lines  without  authority  of  the  master  of  the  tow-boat,  and  danuge  ensue, 
to  that  extent  the  barge  is  in  fault. 

iRsportMd  by  Josepb  P.  Hornor,  Baq.,  oTUw  Ntov  Orlatas  b«r. 
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8b  Bahb— Abahdonment  ow  Tow. 

If  a  man,  in  charge  6t  a  hargo  that  has  broken  Iomo  from  a  "  tow"  ahandon 
her,  and  that  abaodonment  contributed  materially  to  the  loss  of  the  barge,  it 
was  negligence  and  fault  on  the  part  of  the  barge. 

Admiralty  Appeal.  Action  for  loss  of  a  barge  against  a  tow-boat 
towing  same ;  barge  having  broken  loose  from  tow-boat,  and  after- 
wards sinking  by  ooming  into  collision  with  same. 

W.  8.  Benedict  and  Richard  De  Gray,  for  libelant. 

A.  B.  Philips  and  A.  G.  Brice,  for  claimants.  ^ 

FA.BDBIS,  J.  The  evidenoe  leaves  no  doubt  that  the  tug  was  in  fault 
in  several  important  particulars,  to- wit :  (1)  In  not  seeing  that  the 
tow  was  properly  macle  up,  and  secured  with  lines  of  proper  strength. 
Half-inoh  lines,  even  new,  are  not  sufficient  for  the  secnring  together 
of  large  barges  to  be  towed  in  the  Mississippi  river.  See  7'he  Quick- 
etept  9  Wall.  665.  (2)  In  not  securing  the  "cabbage"  barge  with  a 
line  from  the  tug  before  undertaking  to  back  the  tow  up  the  Missis- 
sippi rivei.  (3)  In  not  keeping  clear  of  the  "cabbage"  barge  after 
the  same  had  brokeh  loose  from  the  tow,  but,  on  the  contrary,  collid- 
ing with  her,  causing  the  injuries  from  which  she  was  filled  with  water 
and  her  cargo  lost. 

The  answer  of  claimants  goes  ^  no  further  tEan  a  general  denial  of 
fault  on  the  part  of  the  tug,  except  that  fault  is  alleged  on  the  part  of 
libelant  as  follows :  ^ 

"But  the  truth  is  that  the  carelessness  lies  on  the  officer  In  charge  of  said 
barge,  who  unloosened  the  rope  that  was  attached  to  said  cabbiige-barge  stern, 
which  was  attached  to  the  potato  barge  that  said  tug  had  in  tow;  that  he 
took  upon  himself  to  looseA  said  line  without  any  orders,  causing  the  front 
line,  which  was  a  rotten  line  belonging  to  said  barge,  to  break  loose  from  the 
potato  barge;  that  he  never  made  any  attempt  to  take  a  skifl  to  secure  the 
said  barge  that  he  had  caused  to  drift." 

There  Cau  be  no  doubt  that,  notwithstanding  the  precarious  and 
shiftless  way  in  which  the  two  barges  were  lashed  together,  and  to 
the  tug,  the  difficulty  in  handling  the  tow,  resulting  in  the  breaking 
loose  of  the  "cabbage"  barge,  and  her  subsequent  collision  and  loss, 
commenced  with  the  throwing  off  of  the  new  line — bed-oord — ^whicb 
lashed  the  sterns  of  the  two  boats  together.  This  line  was  thrown  off 
by  the  man  in  charge  of  the  cabbage  barge,  who  abandoned  his  own 
boat  to  accomplish  the  feat,  and  the  separation  of  the  boats  followed 
BO  quick  as  to  prevent  his  return  to  his  own  boat.  The  libel  alleges 
that  this  line  ^.as  thrown  off  at  the  order  of  the  master  of  the  tag, 
with  the  intention  of  placing  the  tug  between  the  two  barges.  The 
master  of  the  tug  denies  explicitly  giving  any  such  order,  and  swears 
to  no  intention,  expressed  or  implied,  to  place  the  tug  between  the 
two  barges.  The  evidence  as  to  such  order  on  the  part  of  the  libel- 
ant is  the  testimony  of  the  man  in  charge  of  the  cabbage  boat,  which 
is  too  conflicting  and  confused  to  be  very  reliable.  In  his  examina- 
tion in  chief  he  states  that  he  threw  off  the  line  because  the  master 
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of  the  tag  ordered  him  to  do  ao.  Oh  oroBB-examination  he  aaya  as 
follows : 

"Question.  You  say  you  let  this  line  loose?  Amioer,  When  the  tug —  Q. 
Just  answer  my  question  and  nothing  more;  you  have  a  right,  after  you 
answer  my  question,  to  make  any  explanation  you  wish.-  Now,  what  made 
you  let  go  that  line  that  ran  from  the  potato  boat  to  the  cabbage  boat?  A.  I 
did  not  vant  it  on  there  when  his  line  was  on  it.  Q.  You  did  not  want  it 
there,  you  say?  A.  It  would  have  done  no  good.  It  Was  across  the  tug. 
What  good  would  it  do  there?  It  was  not  fastened  to  the  tug,  and  I  took  the 
line  and  threw  it  off.  Q.  You  had  received  no  ordera  from  the  captain  of  the 
tug  to  let  it  loose?   A.  I  don't  know  that  the  captain  told  me  to  let  it  loose." 

Three  days  after,  on  being  recalled,  he  answers  to  aboat  the  aame 
effect.  The  fact  is  now  conceded  that  the  tug  was  not  placed  be- 
tween the  barges,  whatever  intention  the  master  may  have  had;  and 
it  is  elear,  from  all  the  testimony  on  the  point,  that  at  the  time  the 
line  was  east  off  the  master  of  the  tug  was  100  feet  away,  at  the  bow 
of  the  potato  boat,  looking  after  the  fastenings  of  a  head-line  from 
the  tug  to  the  bow  of  the  potato  boat.  I  am  satisfied  that  the  man 
in  charge  of  the  cabbage  barge  threw  off  the  line  without  authority, 
and  to  that  extent  the  barge  was  in  fault.  See  Button  v.  The  Expregs, 
3  Cliff.  462. 

It  also  seems  to  me  that,  though  not  pleaded,  the  court  should  notice 
that  the  abandonment  of  the  cabbalge  barge  by  the  man  in  ohai^e  was 
negligent  and  faulty,  and  contributed  materially  to  the  loss  of  the 
barge;  at  least,  to  render  fruitless  efforts  to  prevent  loss. 

The  exceptions  and  objections  to  the  commissioner's  report  as  to 
the  amount  of  the  damage  are  not  well  taken.  The  commissioner 
has  given  the  lowest  award  compatible  with  the  evidence;  in  fact,  if 
he  had  been  more  liberal  the  court  wonld  not  have  interfered.  As 
both  parties  were  in  fault  contributing  to  the  loss,  the  damages,  nndm 
admiralty  rules,  must  be  divided.  Let  a  decree  be  entered  in  favor 
of  the  libelant  for  one-half  of  the  damages  reported  by  the  commis- 
sioner, to-wit,  for  the  sum  of  $545.75,  with  5  per  cent,  interest  from 
January  15,  1885,  and  condemning  claimant  and  his  sarety  on  the 
release-bond  to  pay  the  same.  The  costs  of  the  district  eoart»  and 
for  all  evidence  of  claimant  offered  in  this  court  and  not  in  the  dis- 
trict court,  to  be  paid  by  claimant.  The  remaining  oosta  of  this 
court,  with  costs  of  the  transcript  of  (he  record  for  appeal,  to  be  paid 
by  libelant. 
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The  Thohab  Flbtohbb.* 
Boss  V.  The  Thoh&b  Flztcheb,  etc. ' 
\Oireuit  Court,  S.  D.  Oeorgia.   November,  1884.) 

Costs— Rbv.  St.  f  7fiO— Hboobdb  is  Adhibaltt  Apfbau. 

The  final  recurd  In  cases  of  admiraUy  appeals  must  be  such  as  Is  required 
by  section  7S0  of  the  Bevlsed  Statutea  of  the  United  States,  including  the  "  pro- 
cess, pleadings,  anddecreea,">mdnich  record  must  correipond  with  the  "Judg- 
ment record  "  of  the  common  law. 

Admiralty  Appeal.  On  exception  of  elerk  to  report  of  referees  on 
motion  to  retax  costs. 

Marion  Erwin,  for  the  olerk. 

Hayward  i£  Johnson  and  Oarrard  d  Meldrim,  contra. 

Fabdee,  3,  In  equity  and  admiralty  canees,  "the  process,  plead- 
ings, and  decree"  "shall  be  entered  upon  the  final  record,"  together 
with  "such  orders  and  memorandums  as  may  be  necessary  to  show 
the  jurisdiction  of  the  court  and  the  regularity  of  the  proceedings." 
Section  750,  Bey.  St.  Baid  section  applies  as  well  to  the  circuit  as 
to  the  district  court;  it  is  included  in  chapter  12  of  the  Revised  Btat- 
ntes,  entitled  '^ProrisionB  common  to  more  than  one  court  or  judge," 
and  the  record  therein  prescribed  is  referred  to  in  section  698,  Bey. 
St.»  in  a  way  that  shows  that  it  does  apply  to  the  circuit  court.  The 
"Transcript"  sent  up  from  the  district  court,  when  filed  in  the  circuit 
court,  becomes  and  is  a  part  of  the  proceedings  in  the  circuit  court; 
and  as  it  contains  the  "libel,"  the  "process,"  and  the  "pleadings"  in 
the  caosb,  withpnt  whush  the  final  record  in  the  circuit  court  would 
not  "show  the  jurisdiction  of  the  oour^,  and  the  regularity  of  the  pro- 
ceedings," it  would  seem  such  pleadings  and  process  must  be  recorded, 
by  the  express  proyisions  of  section  750,  Bey.  St. 

The  referees,  in  their  finding  on  this  point,  take  the  yiew  that  as 
the  process  and  pleadings  contained  in  the  "Transcript"  were  re- 
corded in  the  court  below,  there  is  no  necesmty  for  the  same  to  be  re- 
corded in  the  circuit  court;  and,  viewing  the  matter  from  the  stand- 
point of  economy,  they  avoid  the  provisions  of  section  750,  Rev.  St., 
by  interpolating  into  it  the  words  "originating  in  said  court,"  so  as  to 
make  it  read,  by  intendment,  "In  equity  and  admiralty  causes  (pend- 
ing in  any  court)  only  the  process,  pleadings,  and  decree,  (originat- 
ing in  said  court,)  etc.,  shall  be  entered  on  the  final  record."  It  is 
clear  that  no  such  meaning  can  be  fairly  inferred  from  the  words  of 
the  statute  itself,  and  the  idea  of  reducing  costs  is  all  that  can  be 
urged  in  favor  of  such  a  comtruction. 

Admiralty  causes  do  not  come  up  to  the  circuit  court  as  a  court  of 
error,  but  of  appeal,  and  the  proceedings  are  had  in  the  circuit  conrt 
as  if  the  cause  proceeded  de  novo;  the  process  and  pleadings  of  the 

iBeported  by  Joseph  P.  Hornor,  Eaq.,  of  the  New  Orleaoa  bar. 
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district  court  becoming  the  process  and  pleadings  of  the  circuit  court, 
the  circuit  court  executing  its  own  decrees ;  all  decrees  in  the  district 
court  being  vacated  by  the  appeal.  See  The  Lucille^  19  Wall.  73;  The 
Qrotiui,  1  Gall.  503;  The  Wanata,  95  U.  S.  600;  The  Lottmcanna,  20 
Wall.  201.  The  importanoe  of  having  its  entire  proceedings  recorded 
is,  therefore,  not  to  be  measured  by  the  rules  and  practice  in  courts  of 
error,  which  remand  cases  to  lower  courts  after  correcting  errors  of 
law,  and  which  do  not  execute  their  own  decrees. 

The  oircait  conrt  is  a  court  of  record.  The  very  fact  that  a  writ 
of  error  lies  to  it  would  be  sufficient  to  establish  that.  3  Bl.  Comm. 
406;  1  Mass.  510.  Blackstone  says  that  a  court  of  record  is  "a  court 
where  the  acts  and  proceedings  are  enrolled  in  parchment  for  a  per- 
petual memorial  and  testimony."  3B1.  Comm.  24.  The  "final  record" 
of  our  courts  corresponds  with  the  "judgment  record"  of  the  common 
lsw,-^the  record  "inperpetmm  rei  memoriam"  a  complete  set  of  which, 
it  is  said,  has  been  handed  down  in  the  English  courts  from  the  time 
of  Bichard  II.  The  importance  of  the  final  record  in  our  courts  in 
all  cases  a  few  years  old,  where  loose  papers  are  constantly  being  mis- 
placed, is  too  well  known  to  beargued.  In  some  cases  of  importance 
disposed  of  in  this  )court,  even  since  the  late  war,  the  "final  record" 
is  all  that  is  left  from  which  the  questions  determined  by  the  litiga- 
tions can  be  determined. 

The  "final  record"  of  the  circuit  conrt  ought  not  to  be  left  incom- 
plete in  appeal  cases,  because  of  a  few  dollars'  cost,  and  force  the  pub- 
lic to  go  to  the  records  of  the  district  eourt  to  find  out  upon  what 
pleadings  and  issues  the  circuit  court  acted  when  it  made  and  exe- 
cuted its  decrees.  It  might  save  a  few  dollars  to  litigants,  but  out- 
side innocent  parties  are  the  uAual  sufferers  from  a  faiilore  to  record 
important  papers. 

The  government  does  not  charge  litigants  for  the  services  of  its 
judges  and  juries,  but  it  does  provide  that  the  clerk's-office  shall  be 
made  self-sustaining  by  making  its  revenues  derivable,  in  part,  at 
least,  by  recording  the  suits  litigated,  (many  other  services  in  the  case 
being  performed  by  the  clerk  without  compensation,)  so  that  the  rec- 
ord answers  the  double  purpose  of  protecting  the  public  by 'standing 
as  a  perpetual  memorial  of  the  questions  litigated,  and  also  of  for- 
nishing  the  fees  of  the  clerk  for  making  it,  which,  if  the  clerk's  fees 
exceed  his  maximum,  goes  to  the  United  States,  and  is  a  part  of  the 
tax  imposed  upon  litigants  to  support  the  judiciary.  For  this  reason 
the  law  does  not  make  it  optional  with  the  litigants  whether  or  not 
the  records  shall  be  made.  The  recording  being  required  by  law, 
the  charge  of  16  cents  per  folio  is  legal  and  proper.  Section  828, 
Kev.  St. 

It  is  therefore  ordered  that  the  exception  of  H.  H.  King,  clerk,  to 
the  referee's  report  be  sustained,  and  that  the  said  clerk  be  allowed 
to  collect  bis  proper  fees  for  final  record  in  the  present  cases  from  the 
fond  in  the  registry  of  the  court  to  the  credit  of  such  oases. 
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Thb  Lausa  LBB.^ 

St.  I^ouis  &  ViCKSBURGH  Anchor  LinS  Co.  and  others  v.  Red  RivBr 

Coast  Linb.* 

(ih'Kritft  CSnirf.  A  i>.  lMXVitia.na.  Jime  28. 18M.] 

1.  Damage^  bt  Collision.^ 

Where  damages  have  occurred  by  reason  of  a  collision,  and  the  court  has '  r- 
dered  a  diriBion  of  the  loss,  both  parties  haTin.qi  been  fonnd  to  be  in  fanit,  4ia 
Tains  of  a  vessel  that  has  Wd  totally  lost  Is  not  the  amount  she  was  worthko 

her  owners  wlien  in  use,  nor  what  they  would  have  been  wUIing  to  sell  her  f  r. 
In  a  sale,  a  price  Is  often  paid  for  the  consent  of  the  vendor  much  above  t  le 
market  vutue  of  the  tiling  sold.  When  a  vessel,  by  reason  of  a  collision,  beconles 
a  wreck,  the  power  on  the  part  of  herownerstoconBent  to  part  with  her  ceas^, 
and  defendants  should  not  now  be  required  to  contribute  any  sum  beyond  l|Br 
commercial  value, — the  amount  she  could  have  been  sold  for  m  open  market. 

3.  BAMR— COMFDTATION  OV  DaUAOES.  i 

In  estimating  the  value  of  a  Mississippi  rircT  8team<boat  destroyed  by  ooUls- 
ion,  upon  which  all  necessary  repairs  had  been  made  from  time  to  time,  t|ie 
rule  is  tliat  after  the  fn^X.  year  the  boat  is  worth  20  per  cent,  less  than  she  wjas 
worth  when  she  was  built ;  the  second  year  the  20  per  cent,  should  be  taken  from 
her  value  at  the  end  of  the  first  year,  and  the  result  will  represent  her  value  «t 
the  end  of  the  second  year,  and  so  on  through  the  remaining  years. 

In  Admiralty.    S.  C.  23  Fed.  Rbp.  847. 

Charlea  B.  Singleton,  Richard  H.BroWfie,  And  B.  F.  Choate,  for  libel- 
ants. 

W.  8.  Benedict  and  Albert  H.  Leonard,  for  claimants. 

BoABUAN,  J.  The  question  involved  in  this  cause  now  is  as  to  the 
amount  of  damages  resnlfing  from  the  collision  between  the  steam- 
boats City  of  Greenville  and  Laura  Lee,  which  damages,  or  loss,  ao- 
eording  to  the  finding  and  decree  of  Judge  Billings,  before  whom  the 
case  was  recently  tried,  has  to  be  borne  equally  by  the  respective  own- 
ers of  these  steam-boats.  The.  City  of  Greenville  was  almost  a  total 
loss.  Some  articles  of  small  value,  constituting  a  portion  of  her  equip, 
ment,  were  saved;  the  damage  to  the  Lee  was  comparatively  slight. 
The  evidence  as  to  the  valne  of  the  Greenville  is  conflicting,  as  is  al- 
ways more  or  less  the  case  when  the  court  is  called  on  to  adjust  such 
losses.  Xhe  libelants'  witnesses  vary  in  their  estimation  of  her  value 
from  $90,000  to  $125,000;  the  respondents  say  she  was  worth  from 
$30,000  to  $37,000. 

Notwithstanding  this  conflict  of  testimony,  the  conrthas.by  aeare- 
fnl  analysis  of  the  evidence,  and  by -the  aid  of  the  counsel  on  either 
side,  been  enabled  to  reach  a  satisfactory  conclusion  as  to  the  amount 
of  the  loss  sustained  by  the  owners  of  the  Greenville ;  there  is  no  dis- 
pute as  to  the  amount  of  the  loss  or  damage  sustained  by  the  Lee. 
The  libelants  insist  that  the  value  of  their  boat  was  the  amount  she 
was  worth  to  them  when  in  their  use,  and  that  they  are  now  entitled, 
in  the  adjustment  of  these  losses,  to  have  their  boat  so  valued. 

'Reported  by  Joseph  P.  Horaor,  Esq.,  of  the  New  Orleans  bar. 
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I  do  not  agree  with  their  method  of  estimating  their  loss;  it  may 
be,  for  the  sake  of  this  argument,  ooneeded  that  the  libelants  rightly 
considered  their  boat  worth  more  to  them  than  she  would  have  been 
to  any  one  else ;  it  may  be  that  ber  owners  would  have  felt  justified 
in  refusing  to  sell  her  for  what  may  have  been  her  commercial  valne 
a^  the  time  of  the  collision.  In  adjoBtiiig  the  loss  claimed  to  hare 
been  incurred  by  the  libelants,  we  mast  keep  in  mind  the  fact  that 
the  Greenville  is  lost  to  all  persons  concerned,  and  that  for  the  pur- 
poses of  this  suit  we  must  consider  that  no  one,  more  than  another, 
is  to  blame  for  ber  loss ;  besides,  we  should  consider  that  in  every 
sale  the  consent  of  the  owner  of  the  thing  sold  must  be  obtained,  and 
that  it  is  often  the  case  that  such  consent  to  sell  has  to  be  paid  for  by 
the  pnrohaser  in  addition  to  the  sum  which  may  in  the  market  fully 
represent  the  value  of  the  thing  sold.  When  the  Greenville  became 
a  wreck,  the  power  on  the  part  of  the  libelants  to  consent  to  part  with 
her  ceased,  and  the  owners  of  the  Lee  should  not  now  be  required  to 
contribute  any  sam  which  represents  the  amount  which  the  owners 
of  the  Greenville  might  have  felt  justified  in  asking  from  a  pnrohaser 
for  their  consent  to  be  deprived  of  her  especial  usefulness  to  them. 

I  have  carefully  examined  and  weighed  the  evidence  presented  by 
either  side,  for  the  purpose  of  reaching  a  satisfactory  conclusion  as  to 
the  value  of  the  Greenville  in  the  market  at  the  time  she  was  lost;  her 
commercial  value  is  the  sum  she  could  have  been  sold  for  in  open  mar- 
ket. Under  the  view  I  have  of  the  law  in  this  caee,  I  have  not  been 
much  aided  by  the  witnesses  for  libelants.  Scadder,  the  president.and 
Keyser,  the  secretary,  of  libelant  company,  state  what  they  consider 
the  Greenville  was  worth  to  the  company.  I  presume  their  opinion  as 
to  what  she  was  worth  to  the  company  had  its  source  in  their  knowl- 
edge of  her  asefulness  in  the  past,  and  was  based  upon  their  belief, 
which  could  be  only  speculative,  in  her  continuing  to  be  as  usefal  in 
the  future,  under  the  libelants'  management.  I  regret  that  these 
witnesses  confined  so  much  of  their  evidence  to  making  estimates  of 
the  lost  boat's  usefulness  and  value  to  the  libelants,  rather  than  to 
informii]^  us  of  her  commercial  value,  for  we  shall  deem  it  proper  to 
consider  only  her  market  or  commercial  value  as  the  measure  of  libel- 
ants' loss.  John  Bird  and  Hassingale,  neither  of  them  pretending  to 
be  experts  in  estimating  the  value  of  steam-boats,  think  the  lost  boat 
was  worthfrom  $110,000  to  $125,000  to  the  libelants.  Other  witnesses, 
who  claim  more  or  less  to  know  the  value  of  steam-boats,  say  she  was 
worth  from  $90,000,  to  $125,000  to  libelants.  Qome  of  them  plaee 
her  commercial  value  at  $90,000.  None  of  them  think  she  was  worth 
less  than  that  sum. 

Among  these  witnesses,  Haarstick,  Morse,  and  O'Neil  estimate  the 
cost  of  the  boat  at  $120,000.  As  she  in  fact  cost  aboat  $85,500, 
they  are  in  error,  and  their  evidence  as  to  the  value  of  the  boat  can- 
not be  very  valuable  to  the  court.  With  the  exception  of  Scndder, 
Keyser^  and  Howard,  the  witnesses  offered  by  Utfilanta  do  not  know 
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the  origindi  oost  of  the  boat.  Howard  seems  to  be  the  only  one  among 
them  that  knows  the  age  of  the  boat.  Without  suoh  knowledge  it  does 
not  appear  that  snch  witnesses  are  very  competent  to  fix  the  value 
of  the  boat.  Besides,  the  statements  of  most  of  these  witnesses  are 
not  accompanied  by  reasons  for  their  opinions  and  conclusions. 
There  are,  boweTer,  in  this  case  Admitted  facts  which  hare  materi- 
ally assisted  the  court  in  arriving  at  the  commercial  value  of  the  lost 
boat:  (1)  She  oost  originally,  including  her  full  equipment,  f 85,000 
or  $86,000 ;  say,  $85,500.  (2)  She  was  at  the  time  of  the  collision 
within  a  few  days  of  four  years  old.  (3)  She  received  daring  her 
life  only  such  repairs  as  were  neeessary  from  time  to  time  to  keep 
her  in  good  running  order. 

In  eases  of  this  kind  we  often  find  it  proper  to  consider  and  take 
cognizance  of  things  or  facts  other  than  those  which  may  be  in  the 
evidence.  And  whether  the  causes  which  make  steam-boats  waste 
and  perish  with  use  and  time  are  stated  in  the  evidence  or  not,  ve 
know  that  such  boats  are  perishable  property,  and  that  age  and  con- 
'atant  use,  amid  the  perils  that  attend  the  navigation  of  our  western 
waters,  cannot  be  said,  in  truth,  to  enhance  their  value. 

Under  the  most  favorable  conditions  and  oircumstances,  and  in 
the  very  natare  of  their  construction  and  usee,  steam-boats  must,  in 
the  wear  and.  tear  that  attends  active  employment,  day  by  day,  di- 
minish in  usefulness  and  value,  and  their  average  life  must  necessa- 
rily be  short.  So,  in  our  judgment,  the  Greenville,  on  the  day  of  her 
loss,  must  have  been  worth  much  less  to  her  owners,  as  well  as  to 
any  one  else,  than  her  original  oost;  and  we  can  hardly  be  expected,  in 
the  view  of  such  well-known  facts,  to  consider  as  serious  the  evidence 
of  libelants  that  suggests  that  she  was  worth  more  when  she  was  four 
years  old  than  she  was  when  she  began  her  active  life.  Common  ex- 
perience, and  the  common  knowledge  that  belongs  to  mankind,  forbids 
that  much  weight  should  be  given  by  any  one  to  the  evidence  of  wit- 
nesses who  say  the  boat  at  the  time  of  her  loss  was  worth  from  $5,000 
to  $86,000  more  than  she  cost  when  she  was  new.  Starting  from  the 
fact  that  the  boat  and  her  equipment  cost  $85,600,  her  commercial 
value  may  be  found  with  reasonable  accuracy  by  deducting  from  that 
sum  the  amount  of  depreciation  in  value  during  the  four  years  of  her 
life.  Five  witnesses, ,  wholly  disinterested  in  this  matter,  and  well 
known  among  all  persons  interested  in  steam-boats  on  the  Mississippi 
river  as  men  of  large  and  valuable  experience  in  such  matters  as  make 
them  expert  witnesses,  viz.,  L.  N.  Cooper,  0.  F.  Vallette,  Matt.  Howe, 
R.  L.  Bobertson,  and  Capt.  Kenneson,  agree  generally  in  fixing  20  per 
cent,  a  year  as  a  fair  estimate  of  the  depreciation  in  the  value  of  a 
steam-boat  under  the  conditions  and  oiroumfttanoes  which  attended  the 
life  of  the  Greenville. 

The  testimony  shows  that  Cooper  has  been  engaged  for  25  years  as 
inspector  of  steam-boats  at  New  Orleans  for  the  board  of  underwriters, 
and  is  now  so  employed.   The  other  named  witnesses  are  men  of  great 
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experience  in  such  things  and  affairs  as  make  them  competent  judges 
of  the  ast)  and  valne  of  steam-boats,  and  all  of  them  accompany  their 
statements  with  reasons  for  the  opinions  they  express,  w&ioh  appear 
to  the  court  to  entitle  their  judgments  to  great  consideration.  The 
rale  which  they  lay  down  is  a  general  one,  and  it  should  apply  in  this 
case,  unless  there  is  some  good  reason  for  denying  its  force  in  this 
case.  The  20  per  cent,  rule  assumes  that  all  repairs  necessary  to 
keep  the  boat  in  good  condition  have  been,  from  time  to  time,  made. 
The  rule,  as  explained,  is  that  after  the  first  year  the  boat  is  worth  20 
per  cent,  less  than  she  was  worth  when  she  was  built;  the  second 
year  the  20  per  cent,  should  be  taken  from  her  value  at  the  end  of 
the  first  year,  and  the  result  will  represent  her  value  at  the  end  of  the 
second  year,  and  so  on  through  the  remaining  years.  Applying  this 
rule,  the  Greenville  was  worth,  at  the  time  she  was  lost,  $34,021. 
The  opinion  of  Oooper  and  the  other  named  witnesses,  to  whose  judg. 
ment  the  court  is  disposed  to  give  great  weight,  is  supported  in  a  gen- 
eral way  by  the  evidence  of  some  other  disinterested  persons  of  large 
experience  in  such  matters  as  we  are  now  oonndering,  among  them' 
Gapts.  Bell,  Gould,  and  Eouns.  The  opinions  of  these  expert  wit- 
nesses are  grounded  substantially  on  the  same  reasons  that  are  given 
by  Cooper  and  the  other  witnesses  named  with  him. 
.  In  addition  to  these  witnesses,  we  have  strongly  corroborative  evi- 
dence from  a  number  of  other  experienced  steam-boat  men,  some  of 
whom  are  more  or  less  interested  in  the  result  of  this  suit.  A  strong 
feature  in  all  the  evidence  of  respondents*  witnesses  is  that  they, 
though  differing  some  as  to  the  per  cent,  of  yearly  loss,  all  agree  as 
to  the  method  of  estimating  the  loss  or  depreciation  attending  the  use 
and  wear  of  steam-boats.  The  libelants'  witnesses  suggest  no  uni- 
form rule  for  estimating  such  depreciation,  while  the  respondents* 
witnesses,  ^;reeing  substantially  among  themselves,  base  their  state- 
ments on  such  sound  reasons  as  must  carry  conviction  to  the  mind. 
Leaving  further  discussion  of  the  method  by  which  it  seems  the  yearly 
depreciation  in  value  of  a  boat  should  be  obtained,  we  find  from  evi- 
dence of  respondents'  witnesses,  who  give  the  cost  price  of  certain 
steam-boats,  and  the  sale  price  of  the  same  boats,  that  steam-boats 
certainly  depreciate  greatly  in  value  from  year  to  year.  Their  testi- 
mony shows  sales  of  a  number  of  boats  on  the  Mississippi  river, 
among  them  the  steamer  Halliday,  built  at  the  same  time  with  the 
Greenville,  of  about  the  same  dimensions  and  about  as  good  a  boat, 
cost  $76,000,  sold  at  the  end  of  two  and  a  half  years  for  $50,000 ; 
the  Gannon  cost  $135,000,  when  three  years  old  offered  for  sale  for 
$50,000,  and  no  one  bought  her;  the  Fanchon  cost  $30,000,  sold 
when  three  years  old  at  $12,500;  the  Yazoo  Valley  cost  $38,000,  at 
two  and  a  half  years  sold  for  $16,000 ;  the  B.  B.  Springer  cost  $80,- 
000,  was  offered  when  four  years  old  for  $35,000,  and  found  no  pur- 
chaser; the  Maria  Louise  cost  $45,000,  at  seven  years  old  sold  for 
$10,000.    The  evidence  shows  that  the  boats  named  were  kept  in 
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good  mQniiig  order,  and  were  in  each  order  when  they  were  sold  or 

offered  for  sale. 

I  conclade  that  the  value  of  the  Greenville  must  be  determined  by 
the  20  per  cent,  rule,  raAher  than  from  the  ansatisfactory  testimony 
of  the  libelants*  witnesses,  and  that  the  boat  should,  at  the  time  of 
the  collision,  be  valued  at  $35,021.  The  furniture,  or  a  portion  of  it, 
seemed  to  be  the  only  things  saved  from  the  wreck,  and  that  sold  for 
$987.51.  What  became  of  other  valuable  things  that  were  saved,  or 
might  have  been  saved,  the  court  is  not  informed  by  the  evidence. 
Deducting  the  som  for  the  f  amitnre,  $987.61,  and  we  find  the  loss  to 
libelants  to  be  $34,033.  The  damages  sastained  by  the  Lee,  as 
shown  by  uncontradicted  evidence,  is  $1,906.96;  the  respondents  are 
liable  for  one-half  of  $34,033;  libelants  are  liable  for  one-half  of 
damage  to  Lee,  $953.48 ;  deduct  this  sum  from  $17,016.78,  and  we 
find  $16,033.32  to  be  the  amount  for  which  decree  will  be  rendered 
in  favor  of  libelants.  The  cost,  including  the  master's  fee,  to  be  borne 
equally. 


The  GnLNARB.' 
Maoheoa  and  others  v.  The  Gdlrabb.' 
{(Xreuit  Oourt,  E.  J>.  LouiHana.   June  27,  188S.) 

HASrSn— A.ITTHOKITT  OF. 

■*  The  maftter  of  the  ship  is  the  conQdential  Bcrvant  or  agent  of  the  owoats. 
and  they  are  bonnd  to  the  performance  of  all  the  lawful  contracts  made  by  him 
relative  to  the  usual  employment  of  the  ship,  and  the  repairs  and  other  ncces- 
,    wries  furnished  for  her  oie,    2'h«  Aurora,  1  Wheat.  102. 

Admiralty  Appeal.  Libel  on  a  draft  for  supplies  furnished  in  for- 
eign port. 

Geo.  H,  Bravghn,  Chas.  F.  Buck,  Max  Dinkle^eil,  and  J,  Ward 
Ourleyf  Jr.,  for  libelants. 

B,     Jonat  and  J.  O.  Nixon,  Jr.,  for  claimants. 

Fabdee,  J.  In  February,  1884,  the  eteam-ship  Gulnare,  B.  W.  C. 
Kells,  master,  cruising  in  Caribbean  sea,  looking  for  a  cargo  of  fruit, 
entered  the  port  of  Livingston,  Gruatemala,  in  need  of  fuel.  There  was 
no  coal  market,  nor  supply  of  coal,  nor  coal  dealer,  in  that  port.  All 
the  coal  in  port  belonged  to  Anderson  &  Owen,  who  had  just  received 
about  15  tons  by  steamer  from  England,  for  their  own  use  in  eupply- 
ing  a  small  steamer  run  by  them  up  the  river  in  that  country.  Ac- 
cording to  the  statement  of  the  master,  he  applied  to  Anderson  & 
Owen  to  supply  him  with  coal,  which,  after  repeated  aoHcitatioDS  and 
a  great  deal  of  talk,  and  as  a  personal  favor  to  him,  they  agreed  to 

1  Reported  by  Joseph  P.  Bornor,  Esq.,  of  the  Kew  Orleaoa  bar. 
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do  to  the  extent  of  the  15  tons  aforeeaid,  on  oonBideration  that  he 
would  give  a  bond  to  return  the  same  amount  of  coal  on  the  return 
of  the  steamer,  or  on  the  next  steamer  of  the  Macheoa  line  Tisiting 
that  port. 

The  bond  was  to  consist  of  a  draft  on  the  ship's  agents  at  Nev 

Orleans  for  |300,  which  would  be  $20  per  ton  for  the  coal,  which  draft 
would  be  considered  canceled  when  the  coal  was  returned.  The  draft 
was  not  considered  as  fixing  the  price  of  the  coal ;  it  was  merely  a 
bond  to  secure  the  return  of  the  coal.  The  statement  of  Mr.  Andet" 
BOD  agrees  substantially  with  that  of  the  master.   He  says :  ' 

"  We  told  him  (the  master)  that  we  were  not  in  immediate  need  of  it,  and 
that  if  he  would  guaranty  to  return  it  by  the  next  trip  of  the  Ella  Knight,  or 
by  the  next  steamer  of  the  Macbeca  line,  he  could  have  it,  and  we  would  charge 
bim  nothing  for  it.  We  simply  required  bim  to  replace  the  coal.  He  said 
all  right,  be  would  return  it.  We  told  him  that  in  the  event  of  the  coal  not 
being  returned  it  would  put  us  to  inconvenience,  because  we  needed  it  to  mix 
with  our  wood.  We  told  him  the  coal  was  worth  to  us  twenty  dollars  a  ton, — 
three  hundred  dollars, — and  he  agreed  to  give  us  a  draft  on  liis  agenta.  Wood- 
ward &  Wight,  for  the  value  of  the  coal  at  twenty  dollars  a  ton,  and  if  they 
returned  the  coal  the  draft  was  to  be  considered  canceled.  That  was  the  ver- 
bal agreement  we  bad  with  Capt.  Kells.  They  didn't  return  the  coal,  and 
when  we  forwarded  the  draft  they  declined  to  pay  it." 

The  coal  was  furnished,  and  the  draft  now  sued  on  was  given.  It 
seems  by  the  testimony  of  Anderson  that  the  draft  was  not  to  be  sent 
on  for  collection,  but  was  to  be  retained  to  give  an  opportunity  to  re- 
turn the  coal.  After  waiting  about  90  days  the  draft, was  sent  on 
here  for  collection.  The  payment  of  the  draft  being  refused,  the  pres- 
ent suit  \ras  brought  to  recover  the  full  amount  of  the  draft.  The 
evidence  is  conflicting  as  to  whether  the  master  of  the  Gulnare,  on 
reaching  the  port  of  New  Orleans,  notified  the  owners  and  agents  of 
the  Gulnare  of  the  contract  as  to  the  return  of  the  coal  and  the  draw- 
ing of  the  draft,  but  the  weight  of  the  evidence  is  that  such  notice  was 
given,  and  that  thereafter,  and  before  the  draft  was  forwarded  for  col- 
lection; there  was  ample  time  to  have  returned  the  coal  according  to 
the  contract. 

It  seems  that  after  the  draft  was  received  at  New  Orleans  for  col- 
lection that  the  agents  of  the  Gulnare  offered  the  attorneys  holding 
the  draft  to  settle  by  returning  the  coal,  or  by  paying  therefor  at  the 
rate  of  $12  per  ton,  but  neither  was  done.  After  suit  was  commenced, 
however,  the  agents  of  the  Gulnare  paid  and  tendered  in  court  $180. 
with  interest  from  February,  1884,  as  full  compensation  and  payment 
for  the  coal,  being  at  the  rate  of  $12  per  ton.  There  is  no  doubt  that 
the  master  had  the  authority  to  make  the  contract  as  it  is  shown  to 
be  by  the  eridenoe  in  this  case. 

"The  master  of  the  ship  is  the  confidential  servant  or  agent  of  Uie  owners, 
and  they  are  bound  to  the  performance  of  all  the  lawful  contracts  made  by 
him  relative  to  the  usual  employment  of  the  ship,  and  the  repairs  and  other 
necessaries  furnished  for  her  use. "   The  Aurora,  1  Wheat.  102. 

There  is  no  suggestion  that  the  contract  in  this  case  was  unlawful. 
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"Tbe  owner  is  personally  responsible  for  all  the  obligaiitons  which  the  mas- 
ter, within  the  scope  of  his  authority  as  master,  incurs  to  their  full  extent, 
whether  arising  ex  contractu  or  ex  delicto,  and  it  is  not  known  that  any  other 
than  a  special  statute  limitation,  which  marks  what  the  general  rule  is,  has 
ever  been  introduced  into  this  country  by  way  of  usage  or  otherTisd'"  Curtis, 
Mer.  Seam.  199,  and  note  citing  cases. 

"Every  contract  of  the  master  for  repairs  and  supplies  ia  a  foreign  pork 
imports  an  hypothecation."   Id.  200,  and  cas^  cited. 

As  the  ooutraot  was  lawful,  and  is  binding  on  the  ship  and  owners, 
I  see  DO  good  reason  for  not  enforcing  it.  The  claimants  urge  that 
the  master  never  notified  them  in  time  so  that  they  coald  return  the 
coal.  The  master  swears  he  did;  bnt  it  is  immaterial.  It  was  the 
master's  duty  to  have  informed  them,  but  Anderson  &  Owen  are  not 
responsible  for  his  neglect  of  duty.  If  the  master  had  dumped  the 
coal  in  the  port  of  Livingston  it  would  not  affect  the  libelants'  rights. 
It  is  also  urged  that  tbe  draft  was  withheld  and  not  presented  in  time 
for  them  to  comply,  and  that  they  were  not  in  default  until  the  draft 
was  presented.  The  proof  is  that  the  agreement  was  that  the  draft 
shonld  be  withheld  to  give  time  to  return'  the  coal .  It  is  urged  that 
the  price  of  $20  per  ton  is  exorbitant,  and  that  coal,  in  the  port  of 
Livingston,  was  not  worth  at  tbe  outside  over  flS  per  ton.  The  evi- 
dence supports  the  claim  as  to  the  actual  merchantable  value  of  the 
coal  in  the  port  of  Livingston ;  and  this  makes  it  clear  that  the  Gul- 
nare's  owners  and  agents  ought,  in  their  own  interest,  to  have  taken 
the  option  given  them  by  the  contract,  and  have  returned  the  coal  in 
kind. 

The  case  shows  that  the  claimants  neither  returned  the  coal  nor 
paid,  but  compelled  Anderson  &  Owen,  who,  all  through  the  case,  ap- 
pear to  have  acted  in  a  generous  and  friendly  spirit  towards  the  ship 
and  owners,  to  follow  tbe  ship  to  this  country  and  involve  themselves 
in  expense  and  litigation  to  secure  the  return  of  their  own.  Tbe 
kind  of  favor  that  was  shown  the  Gnlnare  in  her  necessity  should  be 
encouraged  and  rewarded  in  a  court  of  admiralty.  If  Anderson  &. 
Owen  had  been  coal  dealers,  or  had  sought  to  take  advantage  of  the 
Gnlnare's  necessities,  or  had  even  furnished  the  coal  for  chance  of 
gain,  there  might  be  some  reason  in  applying  technical  rules  to  de- 
feat their  demand ;  but,  as  tbe  case  is,  I  am  clear  that  they  are  enti- 
tled to  the  full  amount  of  the  draft  sued  on. 

Let  a  decree  be  entered  for  libelants  for  $300,  and  all  costs  against 
the  claimants  and  their  sureties  on  the  release  bond. 
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Thh  Mabel  Coheauz.' 
County  v.  Thh  Mabbl  Gohbaux.  i 
{OtreuU  Court,  B.  D.  Z^hMom.  June  27, 1885.) 

1.  ADinBAIiTT  Law— CoHTHrBUTORT  NsaLIOENOB. 

The  common-lsw  doctrine  of  coDtributorr'negltgeDce  does  not  preTmll  In  the 
aditiiraltf  to  the  ezteat  of  denying  ftU  relief  to  one  vhoee  negliganoe  may  tuve 
contributed  to  his  injury. 

2.  OoLLiaroN — PoBmos  of  SfxmEB. 

It  is  not  fault  that  the  master  of  a  Bteam-boat  was  not  on  the  hurricane  deck, 
his  post  of  duty»  at  the  time  of  a  coUiaton,  wl^en  it  appean  that  he  waa  at  din- 
ner and  the  mate  waa  on  watch. 

Admiralty  Appeal. 

Evmit  D.  Craig,  for  libelant. 

Thomas  L.  BayM  and  George  Denegre,  for  oUimant. 

Fabdsb.  J.  This  ia  a  suit  brought  by  libelant,  Melvina  Connfy, 
on  her  own  behalf,  and  on  behalf  of  her  minor  ohildxen,  (whose  names 
are  Bet  forth  in  the  libel,)  to  recover  $4,000  damages  alleged  to  have 
been  suffered  by  them  through  the  death  of  Warren  County,  hasband 
of  Melvina  County,  and  father  of  the  other  libelants;  his  deathi  it  is 
allied,  having  occurred  through  negligence  of  the  officers  of  the 
Mabel  Comeaux. 

From  the  evidence  in  the  case  the  facts  appear  to  be,  Bubstantially : 
That  Warren  County,  September  16, 1884}  was  employed  upon  a  coal 
■  barge  lying  in  the  Mississippi  river  at  the  foot  of  Harmony  street,  in 
the  city  of  New  Orleans,  and  at  12  o'clock  left  the  barge  in  a  skiff  for 
the  purpose  of  going  ashore  to  get  dinner;  that  he  rowed  ashore,  got 
his  dinner,  placed  it  in  the  skiff,  and  then  started  back  to  the  coal 
barge,  which  was  lying  at  the  foot  of  Harmony  street,  just  above  sev- 
eral grain  elevators  wbioh  projected  out  into  .the  river  somewhat  be- 
yond the  coal  barge  upon  which  he  Was  employed;  that  the  time  at 
which  he  re-entered  his  skiff  and  commenced  to  row  back  towards  the 
barge,  the  river  for  some  distance  below  him  was  free  from  obstrao- 
tions,  so  that,  had  be  looked  down  the  river  he  could  have  seen  some 
three  or  four  hundred  yards  down  without  trouble;  that  the  steamer 
Mabel  Comeaux,  being  then  upon  one  of  her  regular  trips  up  the  Mis- 
sissippi river,  was  at  the  time  in  the  neighborhood  of  Washington 
street,  some  four  or  five  blocks  below  the  elevator,  and  in  full  view; 
that,  in  order  to  reach  the  coal  barge,  it  was  necessary  for  County, 
after  rowing  some  distance  up  the  river  along  the  shore,  to  go  further 
out  into  the  river  and  around  the  elevators;  that  he  saw,  or  ought  to 
have  seen,  the  Comeaux  during  the  whole  time,  but  seemingly  paid  no 
attention  to  her;  that  it  was  and  is  a  common  occurrence  in  the  city 
of  New  Orleans  for  skiffs  to  row  on  the  river,  and  go  out  whenever 

'1  Reported  by  Joseph  P.  Hornor,  Esq.,  of  the  ^ew  Orleaaa  bar. 
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a  steam-boat  passes  for  the  purpose  of  riding  over  the  swells  in  tb€ 
wake  of  the  steam-boat,  and  these  skiffs  are  familiar  sights  to  all 
pilote;  that  the  pilot  and  mate  of  the  Comeanx,  who  were  on  watch, 
(the  master  of  the  Comeaax  being  at  dinner,)  saw  County  in  his  skiflE 
when  they  were  about  five  or  six  hundred  yards  distant  from  him, 
but  it  caused  no  uneasiness,  because  a  familiar  and  usual  sight,  and 
because  he  was  in  no  danger,  being  too  near  the  shore  and  too  far 
ont  of  the  track  of  the  Comeanx  to  make  his  pnsenoe  a  matter  of  un- 
easiness, and  the  Comeaux  continued  her  course  in  the  usual  path 
pursued  by  her  and  other  steam-boats  going  ap  the  river,  (which 
runs  closely  to  the  city  bank  of  the  river  in  order  to  avoid  the  strong 
current;)  and  that  County  was  in  no  danger  from  the  Comeaux  until, 
having  reached  the  stem  of  the  elevator  at  foot  of  Harmony  or  Ninth 
street,  he  attempted  to  shoot  oat  into  the  river  and  around  the  eleva- 
tor, in  doing  which  he  went  farther  oat  than  was  necessary,  and  di- 
rectly ahead  of  the  Comeaux;  that  the  steam-boat  was  then  quite 
olose  to  him,  and  as  soon  as  the  pilot  saw  this,  and  that  County  was 
exposing  himself  to  danger,  gave  the  signal  to  back,  reversed  bis  en- 
gine, and  did  all  in  his  power  to  stop  the  headway  of  his  boat  and 
avoid  any  accident,  and  was  so  saccessful  in  this,  and  the  headway 
of  the  Comeaux  was  so  well  checked,  that  she  struck  the  skiff  very 
lightly,  did  not  break  in  the  sides,  or  even  capsize  it. 

When  County  palled  out  around  the  elevator  and  in  front  of  the 
Comeaux,  he  was  about  60  yards  ahead,  and  be  still  had  time  to  puU 
direotly  across  the  bows  or  the  Comeaax  to  the  outside,  or  even  to 
have  backed  his  skiff  to  the  inside  out  of  danger;  but  it  appears  that 
the  rowing  apparatus  of  his  boat  was  not  in  good  order,  and  that  he 
lost  his  presence  of  mind,  for  he  pulled  "first  one  way  and  then 
another/'  (in  the  words  used  by  one  of  libelant's  witnesses,)  then  threw 
down  his  oars,  hallooed  to  the  steam-boat  to  stop,  and  then  jumped 
overboard  from  the  stem,  going  inside  towards  the  shore,  while  the 
skiff,  thus  shoved  further  out,  floated  down  against  the  bows  of  the 
Comeaux. 

County  swam  for  some  distance  in  and  down^the  river,  either  not 
seeing  or  neglecting  a  plank  thrown  overboard  from  the  Comeaux, 
when,  for  some  reason  not  appearing,  he  suddenly  sank  and  was 
drowned.  It  appears  that  the  Comeaux  was  not  steered  further  out  to 
avoid  County's  skiff,  when  he  was  discovered  in  front,  because  of  a  skiff 
still  further  outside,  in  which  a  man  was  fishing,  which  would  have 
thus  been  mn  down. 

It' seems  clear,  from  the  facts  as  found,  that  the  conduct  of  County 
was  reckless  and  careless,  and  contributed  to  the  circumstances  which 
resulted  in  his  death;  and  this,  too,  without  holding  him  responsible 
for  his  act  of  jumping  overboard,  when  be  undoubtedly  considered 
himself  in  extreme  peril.  But,  as  the  common-law  doctrine  of  con- 
tributory negligence  does  not  prevail  in  the  admiralty  to  the  extent 
of  denying  all  relief  to  one  whose  negligence  may  have  contributed  to 
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his  injury,  the  qnesiion  Btill  remains  aB  to  whether  the  Mabel  Co- 
meanx  was  in  fault. 
The  learned  prootor  for  the  libelant  urges  that  the  Gomeaux  vas 

in  fault  because  her  master  was  not  on  the  harrioane  deck,  at  his  al- 
leged post  of  duty.  It  seems  that  the  master  was  at  dinner,  and  the 
mate  was  on  watch.  No  authority  requiring  the  master  to  be  on  the 
hurricane  deck  is  cited,  and  no  costom  to  that  effect  is  proved.  And 
as  the  pilot  and  mate  both  saw  Gonnty  when  be  pulled  into  danger, 
and  took  all  effective  measures  to  stop  the  headwf^  of  the  boat,  the 
master's  absence  from  the  hurricane  deck  seems  to  have  been  no  in- 
jury to  County,  nor  does  it  appear  that  his  presanee  there  wonld  have 
been  any  benefit. 

It  is  fnrther  urged  that  the  Comeanx  was  in  fault  in  hugging  the 
shore  too  closely,  and  it  is  elaimed  that  her  pilot  was  negligent  in  not 
keeping  further  out. .  The  proof  is  eonflioting  as  to  the  exact  distance 
the  Comeaux  was  outside  of  the  elevator.  Claimant's  witnesses  pnt 
her  at  least  two  widths  out,  while  libelant's  evidence. gives  her  various 
distances  much  nearer,  down  to  15  feet.  I  think  the  weight  of  all 
the  evidence  is  in  favor  of  about  two  widths  distance ;  but  this  point 
loses  materiality,  becanse  other  evidence  shows  that  the  Comeaox  was 
pursuing  the  usual  and  customary  track. 

It  is  further  urged  that  the  rules  governing  steam-vessels  when  ap- 
proaching sailing  vessels  should  be  applicable  to  steam-boats  in  ap- 
proaching skiffs.  This  may  be  granted  for  this  ease.  One  of  the 
best  settled  of  those  rales  is  that  the  sailing  vessel  must  hold  its 
course,  and  not  suddenly  change  and  run  into  danger.  A  sailing  ves- 
sel that  changed  its  course  and  run  across  the  bows  of  a  closely  ap- 
proaching steamer,  and,  having  got  directly  in  the  way,  should  down 
all  sail  and  wait  to  be  smashed,  would  not  be  allowed  damages  if 
collision  resulted. 

I  recognize  this  as  a  case  of  hardship  for  the  libelants,  but  I  can- 
not say  from  the  evidence  that  the  Comeaux  was  in  fault,  and  if  I 
should  determine  that  libelants'  hardships  entitled  them  to  some 
relief  from  thii  owners  of  the  Gomeaux,  I  could  only  do  so  by  rejecting 
evidence  that  really  strikes  me  to  be  not  only  credible  but  true.  The 
judge  of  the  district  court  evidently  took  the  same  view  of  the  case, 
and  bis  judgment  must  be  affirmed.  A  decree  will  be  entered  dis- 
missing the  lihel.    Neither  party,  however,  are  to  recover  costs. 
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The  pRiTiSH  Empire. 
(Dittriet  Court,  S.  V.  Nm  Tvrk.   July  8,  1885.) 

1.  COLT-ISTON — NAVrOATTOK— 'WHARTEfl  AJTD  BLIPS — BTAT-LINES. 

Reasonable  prudence  and  caution  In  moTing  heavy  boats  about  vlan«s  And 
slips  in  a  higli  wind  aod  atrosg  tide  reauire  tlie  me  of  stay-lines  at  bow  and 
stern  to  provent  sacb  boats  from  becoming  unmanageable;  and  where  c  coal- 
boat,  for  want  of  BnchUnea,  became  unmftnaj^able  from  asheer,  catised  by  strik- 
ing another  boat  In  the  slip,  and  Bwnng  againit  the  propeller  blades  of  a  lai^ 
steamer,  and  was  sank,  hm,  those  moTlng  her  were  responsible  for  not  using 
such  lines. 

S.  CoAIi-BOATa  CONfilGNBB  TO  BTEAMBR— CUBTOM  IN  MOVISG — 8TETEDORXS. 

The  coal-boat  J.  U.  W.  was  consigned  along-aide  the  steamer  B.  £.  with  coM 
for  her  use.  On  arrival  the  B.  E.  was  not  ready  to  receive  It,  aod  the  J.  R.  W. 
lay  by  the  wharf  till  the  next  day.  The  stevedore's  men  then  undertook  to 
^ve  the  coal-boBt  alonff-aide,  using  a  line  to  the  steamer's  steam-winch,  the 
captain  of  the  J.  R.  V.  being  aboard ;  from  want  of  bow  and  stem  lines  the  J. 
K.  W.  became  unmanageabfe  and  went  under  the  B.  E.'8  propeller  and  was 
sunk.  Held,  upon  the  evidence,  that  by  the  custom  it  was  thedutyof  the  steve- 
dore's men  to  aid  in  getting  the  boat  along-side ;  that  their  aid  was  not  merely 
voluntaty ;  that  taking,  in  fact,  moat  of  the  control,  but  not  sole  control,  nor 
ousting  the  captain  from  suitable  directions,  both  were  answerable  for  want 
of  proper  caution,  and  the  libelant  recovered  half  his  damai^ 

In  Admiralty. 

Hyland  de  Zabritkie,  for  libelant. 
A.  O.  Salter,  for  claimant. 

Brown,  J.  On  the  tbird  of  January,  1884,  the  large  eteam-ship 
British  Empire  was  lying  in  her  slip  at  the  north  side  of  pier  8,  on 
the  North  river.  The  libelant's  canal-boat,  John  B.  Weld,  had  been 
loaded  with  coal  for  the  uee  of  the  steam-ship,  and  consigned  along* 
side,  and  had  been  left  in  the  slip  by  a  tug  the  day  before;  but  the 
steamer  not  being  ready  to  receive  the  coal,  the  eanal-boat  wm  obliged 
to  haal  up  along-side  the  pier  under  her  stem.  The  next  day,  when 
the  steamer  was  ready  to  receive  the  coal,  it  was  attempted  to  haul 
her  around  by  lines  along-side.  The  wind  being  very  high  from  the 
nortb-weat  and  the  tide  strong  ebb,  a  line  from  the  steam-winch,  for- 
ward on  the  steamer,  was  attaohed  near  the  bows  of  the  oanal-boat, 
and  the  steam-power  applied  to  pnli  her  along.  While  moving  up 
towards  the  steamer,  the  canal-boat  came  in  contact  with  a  barge, 
which  was  somewhat  quartering  in  the  slip  and  struck  the  starboard 
bow  of  the  ciuial-boat.  No  injury  to  either  was  done  by  the  blow; 
but  a  sheer  was  given  to  the  canal-boat's  bow,  which,  in  combination 
with  the  ebb-tide  and  the  high  wind,  rendered  the  ca*?al-boat,  for  the 
time  being,  unmanageable,  so  that  her  stern  swung  under  the  stem  ot 
the  steam-ship  against  her  propeller  blades,  making  two  holes  in  the 
canal-boat,  causing  damage,  for  which  this  action  was  brought. 

The  evidence  is  extremely  conflicting  on  every  material  fact.  The 
captain  of  the  canal-boat  was  the  only  person  belonging  to  ner  ^hc 
was  j)reviously  aboard.  She  was  moved  mainly  by  the  stevedore's 
men,  who,  by  the  stevedore's  directions,  went  to  assist  in  bringi'ng 
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her  aloDg-side.  The  stevedore  testified  that  he  had  previonaly  noti- 
fied the  captain  to  bring  her  along-Bide^  which  the  latter  denies.  It 
was  contended,  in  behalf  of  the  steamer,  that  the  assistance  of  the 
stevedgre's  men  was  volnntaiy,  and  did  not  affect  the  ship,  whether 
there  was  negligence  or  not  on  their  part.  I  am  satisfied,  however, 
from  the  evidence  in  this  case  that  it  has  become  an  established  prac- 
tice and  usage,  so  as  to  form  a  part  of  the  understanding  in  the  deal- 
ings of  the  parties,  that  when  coal-boats  consigned  along-side  have  to 
wait  the  convenience  of  the  steamer,  they  shall  be  moved,  when 
wanted,  through  the  aid,  if  not  through  the  entire  control,  of  the  steve- 
dore's men.  If  boats,  after  being  left  in  the  slip  by  the  tugs,  are  not 
sufficiently  manned  to  be  moved  without  additional  help,  it  is  for  the 
interest  of  the  steamer  that  this  help  should  be  rendered  by  her  own 
men  when  wanted,  rather  than  to  call  in  outside  aid.  In  the  long 
run,  all  such  expenses  must  be  borne  by  the  steamers.  Their  acts, 
under  such  a  custom  as  is  proved,  cannot,  therefore,  be  held  to  be 
voluntary  only,  but  rendered  in  the  service  of  the  ship,  and  for  her 
benefit  in  procuring  her  supplies.  In  this  case,  moreover,  the  steam- 
power  of  the  ship  was  applied  to  move  the  boat,  under  the  supervis- 
ion of  one  of  her  officers.  If  there  was  negligence  on  their  part,  the 
ship  must  therefore  be  held  answerable. 

The  principal  fault  which  led  to  tbe  accident  was,  I  think,  in  un- 
dertaking to  move  this  loaded  canal-boat  in  the- slip,  under  the  cir- 
cumstances of  a  high  wind  and  a  strong  ebb-tide,  without  the  use  of 
afiy  additional  bow  and  stem  lines  as  stays  to  keep  her  in  place. 
Without  these  she  was  liable  to  become  uncontrollable  by  any  slight 
mishap;  and  in  not  making  use  of  these  precautions,  there  was  a 
want  of  reasonable  care  and  prudence.  It  is  evident  from  the  testi- 
mony that  the  stevedore's  men  took  the  principal  charge  of  moving 
the  boat;  and  the  steamer  must  therefore  be  held  responsible  for 
the  lack  of  suitable  precautions  against  accident.  It  would  seem 
that  tbe  barge  with  which  the  canal-boat  came  into  collision  was 
moved  across  from  the  other  side  of  the  slip  to  the  steamer  at  abont 
the  same  time  that  the  oanal-boat  was  moved,  and  by  the  direction 
of  some  persons  on  tbe  steamer.  The  evidence  is  sq  conflicting  that 
it  is  difficult  to  get  at  the  exact  facts.  She  clearly  had  crossed  the 
line  of  the  canal-boat's  approach.  But  their  collision  did  no  harm; 
and  it  would  not  have  been  followed  by  tbe  subsequent  collision  with 
the  propeller  blades,  or  by  any  damage,  had  the  movements  of  tbe 
canal-boat  been  properly  guarded  and  controlled  by  stay-lines.  The 
absence  of  these  should  therefore  be  deemed  the  chief  negligence  in 
the  case. 

Tbe  captain  of  the  canal-boat  cannot  he  wholly  excused  for  the  ab- 
sence of  such,  precautions,  because  it  does  not  appear  that  he  made 
any  e^ort  to  protect  his  boat  and  keep  her  nndei:  control.  He  was 
at  least  equally  familiar  with  the  liabilitiee  to  accident  in  the  slip, 
with  the  unwieldy  character  of  his.  bo&t,-her  liability  to  tidce.a  sheer, 
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and  the  need  oX  protecting  lines  to  steady  her  movementB.  gave 
some  orders  in  regard  to  his  boat.  He  was  not  oasted  from  all 
control  of  her;  and  it  does  not  appear  that  the  stevedore's  men  in- 
tended to  take  sole  oontxol.  Had  he  insisted  on  the  use  of  lines  to 
steady  the  boat,  and  the  other  men  had  refused,  the  fault  most  have 
been  charged  wholly  upon  the  steamer's  men.  As  he  did  not  do  so, 
I  think  the  neglect  mast  be  considered  as  the  neglect  of  both  alike, 
and  that  he  should  zeoover,  therefore,  bat  half  ol  his  damages.  An 
interloentory  decree  may  be  entered  accordingly,  with  coats,  iritik  an 
order  of  reference  to  aompate  the  amoaut,  if  not  agreed  apon. 


Thb  Famu  and  Ths  John  N.  Pabkbb. 

(Dialria  Ceuri,  B.  D.  iV«w  York,   February  16, 1886.) 

CoLXiiSTov— Stbahbrs  Cno88TNo— RroHT  OF  Wat— Spbmj. 

A  collision  occurred  Id  New  York  harbor  in  the  afternoon  of  a  clear  day,  be< 
tween  tbe  steam-ablp  f bound  to  sea  on  a  S.  B.  W.  course,  and  a  bark  which 
was  in  tow  of  the  tuc  1*.,  and  proceeding  from  Red  Hook  towards  Bedloe's 
island,  on  a  N.  N.  W.  course.  Held  that,  as  the  vessels  were  on  crossing 
courses,  and  the  tug  had  theBieamerontaerstarboanl  hand,  the  tugwascbarged 
vith  the  duty  of  avoiding  the  steamer,aQd  that  the  collision  was  caused  by  the 
fault  of  the  tug  in  attempting  to  cross  the  steamer's  bows ;  that  on  all  the  evi- 
dence there  was  nothing  to  charge  the  steamer  with  knowledge  that  the  tu^ 
was  intending  tocrossher  bowsuatil  it  was  too  late,  and  that  no  fault  could  be 
ascribed  to  the  steamer ;  that  it  wa;)  not  a  fault  for  the  steamer  to  proceed  at 
the  rate  of  13  miles  an  hour  on  a  clear  day,  when  the  harbor  was  not  crovded. 

In  Admiralty. 

Jas,  K.  Hill,  Wing  d  Shoudy,  for  libelants. 

Butler,  Stiltman  <&  Hubbard,  for  the  Frisia. 

Benedict,  Taft  d  Benedict,  for  the  John  N.  Parker. 

Benedict,  J.  This  action  is  brought  against  the  steam-ship  Frisia, 
and  the  tng-boat  John  N.  Parker,  to  recover  the  sum  of  $40,000  dam- 
ages for  the  sinking  of  the  bark  James  L.  Harway,  in  a  collision  that 
oocnrred  on  the  seventeenth  day  of  June,  1882,  in  the  harbor  of  New 
York.  At  the  time  of  collision  the  bark  was  being  taken  by  the  tug 
upon  a  hawser  from  Bed  Hook  to  a  place  of  anchorage  oflf  Bedloe's 
island.  The  tide  was  ebb,  and  the  course  of  the  tug  and  bark,  after 
passing  the  buoy  below  Governor's  islanil,  was  N.  N.  W.  At  the  same 
time^he  eteam-ship  Frisia  was  bound  to  sea  from  her  pier  at  Hoboken, 
and  was  proceeding  down  along  the  west  shore  of  the  channel  npon  a 
S.  8.  W.  course.  The  steam-ship  and  the  tug  were  therefore  ap- 
proaching each  other  npon  crossing  courses,  and  the  tug  having  the 
Bteam-ship  on  her  starboard  side,  as  soon  as  danger  of  collision  arose,- 
became  charged  with  the  duty  of  avoiding  the  steam-ship.  It  was  a 

»Reported  by  H.  D.  &  Wyllys  Benedict,  of  the  New  York  bar. 
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clear  day.  The  vessels  were  in  plain  sight  of  eaoh.other»  and  neiElier 
tag  nor  steamer  was  embarrassed  by  the  movements  or  position  of 
any  other  vessel.  The  harbor  was  snbstantially  clear,  and  there  was 
abundant  room  for  the  tag  to  paw  ahead  or  astern  of  tiia  rtoam-ahip, 
as  she  might  be  advised.  Jndging  that  she  coakl  ansa  tibe  stMuaer's 
coarse  ahead  of  her,  the  tog  made  no  change  of  eonme,  but  qniekened 
her  speed  as  the  steam-ship  apftfoaohed  nearer.  The  tog  herself  sac- 
oeeded  in  passing  the  steamer's  bows,  but  the  bark  was  atraek  by  the 
steam-ship. 

I  have  no  hesitation  in  finding  this  oottisiati  to  have  been  eaosed 

by  fault  of  the  tag  in  attempting  to  cross  the  steamer's  bows.  The 
bay  being  clear,  and  the  tide  ebb,  there  would  have  been  no  difficulty 
whatever  in  the  tug's  bearing  up  head  to  the  tide  and  allowing  the 
steam-ship  to  pass  ahead  of  her.  Instead  of  adopting  this  safe  course, 
the  tag  concluded  to  attempt  to  otobb  the  steamer's  bows,  when,  as 
the  result  showed,  it  was  impossible  for  her  to  do  so.  The  attempt 
was,  obviously,  hazardous,  and  wholly  unnecessary.  Having  at- 
tempted a  hazardous  maneuver  when  a  safe  course  was  open  to  her, 
and  having  failed,  she  mast  pay  the  damages  resulting  from  her  fail- 
ure. Whether  the  steam-ship  was  not  also  in  fault  is  the  next  ques- 
tion. Notwithstanding  the  obligations  resting  upon  the  tug  to  avoid 
the  steamer,  it  was  the  duty  of  the  steamer,  as  soon  as  it  become  ap- 
parent to  her  that  the  tug  had  selected  a  course  calculated  to  bring 
the  vessels  in  contact,  to  do  all  in  her  power  to  prevent  collision.  If 
the  account  given  hy  those  on  board  the  tug  could  be  taken  to  be 
true,  doubtless  the  steamer  would  be  condemned;  for,  according  to 
their  account,  the  steamer  was  given  timely  notice,  by  whistles  from 
the  tug,  that  the  tug  intended  to  cross  ahead  of  the  steamer.  But,  in 
fact,  the  lug's  whistles  were  not  blown  until  the  steamer  was  close 
upon  her.  One  witness  from  another  vessel,  called  in  behalf  of  the 
tug,  shows  that  the  tug,  although  moving  at  a  speed  of  six  knots,  ran 
only  about  her  length  between  the  time  of  the  first  whistle  and  the 
last  whistle  from  the  tug,  and  the  last  whistle  was  at  the  instant  of 
collision.  The  testimony  of  other  witnesses  also  makes  plain  the  fact 
that  all  the  whistles  from  the  tug  were  blown  when  the  steamer  was 
so  close  at  hand  that  stopping  and  reversing  her  engine  was  the  only 
thing  then  to  be  done  by  the  steamer  towards  avoiding  a  collision. 

The  reason  why  the  tug  did  not  sooner  inform  the  steamer  of  her 
intention  to  cross  the  steamer's  bows  is  manifest.  The  master  of  the 
tug,  as  he  frankly  said  upon  ihe  stand,  believed,  up  to  the  very  blow, 
that  he  could  take  the  bark  across  the  steamer's  bows  in  safety,  with- 
out calling  on  the  steamer  to  do  anything.  Consequently,  he  did 
nothing  to  warn  the  steamer  of  his  intention  to  insist  upon  crossing 
her  bows  until  he  discovered  that  he  was  in  danger.  Then,  indeed, 
he  blew  to  the  steamer,  and  quickened  his  speed,  and  then  the  steamer 
stopped  and  reversed,  bat  it  was  too  late.  The  steamer  cannot,  there- 
fore, be  held  responsible  for  the  collision,  unless  it  oan  be  foand  that 
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in  the  absence  of  signals  from  the  tag  to  that  effect  the  steamer  was, 
nevertheless,  chargeable  with  knowledge  of  the  tag's  intention  to  at- 
tempt to  cross  her  bows.  If,  notwithstanding  tbe  omission  of  the 
ttig  to  give  timely  notice  by  htn  whistle,  the  circumstances  were  snch 
as  to  inform  the  steamer  in  time  that  the  tug  was  intending  to  cross 
ber  bows,  such  oiroamstances  ca^t  upon  the  steamer  the  duty,  by  a 
timely  change  ot  her  coarse  by  slacking  of  her  speed,  to  avoid  tbe 
danger  attending  the  coarse  selected  by  the  tag.  I  find  in  the  cir- 
cnmatances  proved  nothing  calculated  to  convey  such  information  to 
the  steamer.  The  steamer  was  on  a  coarse  down  the  bay,  on  the 
western  side  of  the  channel.  The  tug  came  into  the  channel  on  the 
east  side,  below  the  buoy  at  Governor's  island.  Her  destination  was 
unknown  to  the  steamer.  The  tide  was  ebb;  the  tag  headed  up 
against  tbe  tide  about  N.  N.  W.  She  had  a  bark  in  tow.  upon  a 
hawser  60  fathoms  long.  She  could,  at  any  moment,  bring  herself 
and  her  tow  quickly  head  to  the  tide.  The  steamer^s  approach  was 
plainly  to  be  seen,  and  the  tug  gave  no  signal  in  regard  to  her  course. 
I  find  nothing  in  these  circumstances  that  woald  inform  the  steamer 
of  the  tug's  intention  to  cross  her  bows.  That  intention  was  not  dis- 
eloaed  until  manifested  by  tbe  near  approach  of  the  tug  to  the  steam- 
er's course  without  change.  Then  the  steam-ship  stopped  and  re- 
versed, and  in  so  doing  she  discharged  all  her  duty-,  (or  she  could 
then  do  nothing  more  to  avoid  collision. 

It  should  also  be  remarked  that  the  steamer  famishes  testimony 
from  her  pilot  and  her  chief  officer  that  by  her  whistle  she  gave  to 
the  tug  timely  notice  that  it  was  the  steamer's  intention  to  keep  her 
<;oorse  down  the  west  side  of  tbe  channel.  The  witnesses  for  the  bark 
and  tug  say  they  heard  no  such  signal.  Their  failure  to  observe  this 
signal  may  be  attributed  to  the  fact  that  their  attention  was  bestowed 
upon  an  Inman  steamer  which  passed  up  the  bay  from  below,  while 
the  Frisia  was  approaching  from  above,  and  crossed  the  tug's  bows 
before  the  tag  reached  the  course  of  the  Frisia.  The  master  of  the 
tug  says  this  Inman  steamer  passed  his  bows  after  he  had  blown  to 
the  Frisia.  Bat  in  this  he  is  mistaken.  Tbe  Inman  steamer  passed 
him  before  that,  and  her  proximity  may  have  been  the  reason  why 
the  Frisia's  signals  were  not  observed.  The  statements  of  those  on 
the  tug  that  no  signals  were  given  by  the  Frisia  have  therefore  failed 
to  satisfy  me  that  the  pilot  and  chief  officer  of  the  Frisia  testify  un- 
truly in  this  particular.  Their  testimony,  if  believed,  leaves  no  room 
to  impute  fault  to  the  Frisia. 

It  has  been  urged  against  the  Frisia  as  a  fault  that  she  was  going 
at  15  miles  per  hour.  If  that  was  her  speed  it  was  no  fault.  The 
day  was  clear.  The  harbor  was  not  crowded.  There  was  abundant 
room,  and  at  15  miles  an  hour  the  Fcisia  could  easily  have  avoide^d 
the  bark,  if  she  had  been  duly  informed  of  the  tag's  intention  to  at- 
tempt to  oroBS  the  steamer's  bows.  No  lookout  is  also  charged  upon 
the  steamer.  But  tbe  tag  was  seen,  and  closely  watched,  by  the  pilot 
v.2^F,no.8— 32 
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and  the  chief  officer  of  the  steamer.  No  neglect  of  the  lookont,  there* 
fore,  contribated  to  canse  the  disaster.  I  find  no  ground,  therefore, 
upon  which  to  bold  the  Frisia  responsible  for  the  collision  in  qaestion. 

The  libel  as  against  the  Frisia  maM  therefore  be  dismiased,  with 
eosts,  and  a  decree  entered  against  the  tng  for  the  amonat  of  the 
damages  resulting  to  the  libelant  from  the  collision  between  the  bark 
and  the  steamer. 


Wbst  YntaiNU  Ckntbal  &  P.  Br.  Go.  v.  The  Islb  or  Pzhb^  and  id- 

other. 

WiLLUKS  and  others  v.  Thb  Islb  or  Fzhbb. 
{DUlrit*  (hurt,  8.  D,  N€U  Tork.  June  80,  188S.) 

CouusiOH— BxvBR  Navigation— Tacking — Not  Giving  Wat. 

The  Bchooner  I.  of  P.,  in  beating  up  the  East  river  off  Gouverneur  street,  on 
her  long  tack  passed  close  ahead  of  the  tug  McM.  with  a  tow,  and  then,  after 
running  600  or  800  feet,  tacked  and  ran  straight  across  the  river,  designing  to 
go  ahead  of  the  tug  again,  but  collided  in  doing  so.  The  tug  had  backed  strong, 
to  let  the  schooner  go  ahead  at  lirst,  and  had  then  hooked  up  her  endues  to  go 
ahead  stronx,  in  order  to  get  ahead  of  the  schouDer.  ifWd,  Chat  both  were  in 
fault;  the  tug,  for  attempting  to  get  ahead  in  the  aarrow  Bpaca  avaiUble: 
the  achooner,  for  not  heeding  the  tug'a  evident  intention,  and  not  either  port- 
ing or  starboarding,  as  she  might  easily  have  done,  and  thua  have  avoided  the 
collision 

In  Admiralty. 

Carpenter  <&  Mosher,  for  the  West  Virginia,  etc.,  By.  Co. 

Hyland    Zabriskie,  for  the  Jas.  MeMahon. 

Butler,  Siillman  dt  Hubbard,  for  the  Isle  of  Pines. 

B&owH,  J.  Off  Goavemear  street,  where 'this  collision  took  place, 
there  were  about  1,300  feet  available  breadth  of  the  river  from  pier  to 
pier.  All  the  witnesses  agree  that  the  tng  McMahon,  with  a  tow  of 
two  boats  lashed  on  each  side,  was  making  her  way  directly  np  the 
river,  at  about  the  rate  of  four  miles  an  hour,  on  a  conrse  E.  j-  N.  The 
schooner  Isle  of  Pines,  having  the  wind  about  £}.  S.  E.,  and  sailing 
close-hauled  on  her  starboard  tack,  about  six  points  off  the  wind,  was 
beading  about  N.  E.,  and  was  going  at  the  rate  of  about  six  miles  an 
hour.  She  passed  the  bows  of  the  tug  and  tow  from  starboard  to 
port,  clearing  them  by  some  15  feet  only,  and,  as  her  witnesses  state, 
ran  within  about  200  or  350  feet  of  the  New  York  shore.  The  dif- 
ference of  their  coarses  was  but  about  three  and  a  half  points,  and 
carried  the  schooner,  before  she  tacked,  as  was  estimated,  some  500 
or  600  feet  ahead  of  the  tug.  8he  then  tacked;  and  upon  hex  port 
tack,  headed  nearly  directly  across  the  river,  perhaps  half  a  point 
to  the  southward,  and  in  crossing  the  bows  of  the  tow  came  in  e<m- 
taot  with  the  starboard  boat  and  caused  hflr  to  sink. 
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AsBuming,  ^8  all  state,  tbat  the  tag  was  in  the  middle  of  the  river, 
and  the  schooner,  inelading  her  jib-boom,  being  160  feet  long,  there 
was  not  over  450  feet  available  spaee  on  the  port  side  of  the  tow. 

Had  the  schooner  ran  out  her  fnll  tack,  on  a  north-east  course,  so  as 
to  make  this  distanoe  abeam,  she  would  have  bad  to  run  about  800 
feet  after  first  passing  the  tug  and  tow.  This  is  considerably  in  excess  of 
the  estimate  of  her  own  witnesses.  The  inferejiee,  therefore,  is  that 
the  libelant's  witnesses  are  probably  correct  in  saying  that  she  did 
not  run  out  her  full  tack.  The  mate  says  that  after  her  tack  was 
completed,  and  she  bore  away  upon  her  proper  course  on  the  port 
tack,  she  was  about  500  or  600  feet  from  the  tug.  As  she  was  going 
at  the  rate  of  five  or  six  miles  an  hour,  that  distance  would  be  ac- 
complished in  about  one  minute,  or  a  little  over,  altowii^  for  her  slow- 
ing in  coming  about,  and  the  tug,  during  the  same  time,  would  move 
through  the  water  from  300  to  400  feet.  This  testimony  fixes  the 
position' of  the  boats  with  more  than  usual  accuracy.  If  it  is  to  be 
relied  on,  it  shows  that  the  schooner,  while  she  did  not  fully  ran  out 
-her  tack  as  neai  to  the  shore  as  she  possibly  might  have  gone,  did 
not  come  much  short  of  it;  but  having  the  full  space  available  to  her, 
she  was,  in  my  judgment,  bound  to  take  notice  of  the  incumbered 
condition  of  the  tug,  and  of  the  fact  that  she  was  not,  at  the  time  the 
Bchomier  tacked,  backing,  but  was  moving  ahead  all  she  could,  and, 
therefore,  evidently  designing  to  go  ahead  of  the  schooner.  Had  this 
been  observed,  as  it  ought  to  have  been  observed,  at  the  time  the 
schooner  tacked,  there  would  have  been  no  difficalty  in  the  schooner's 
following  this  obvious  indication,  and,  under  a  continued  port  wheel, 
have  swung  round  so  as  to  go  astern  of  the  tug  and  tow.  The  space 
that  was  available  to  the  schooner  towards  the  New  York  shore  was 
so  small  that  it  was  dangerous  to  pass  ahead  of  and  so  near  to  the 
tng  upon  her  previous  tack,  and  then  go  about  and  undertake  to  pass 
ahead  of  her  again.  The  tug  had  backed  strong  to  allow  the  schooner 
to  pass  her  at  her  first  crossing,  and  then  had  hooked  up  and  gone 
ahead  strong  in  order  to  pass  ahead  of  the  schooner  before  her  return 
on  her  port  tack.  The  maneuvers  of  each  bound  each  to  a  careful 
observance  of  the  other,  and  when  the  tug's  purpose  was  evident,  as 
it  should  have  l)een  evident,  to  any  proper  lookout  on  the  schooner, 
the  schooner  should  have  governed  herself  accordingly,  and  passed 
astern,  or  else  have  luffed  and  made  another  short  tack;  either  of 
which  w&s,  in  my  judgment,  entirely  available  to  her. 

3.  I  think  the  tug,  however,  was  also  clearly  in  fault  for  booking 
np  and  going  ahead  after  the  schooner  had  first  passed  to  .port,  in- 
stead of  keeping  her  course  until  the  schooner  should  return  upon 
her  port  tack.  The  more  rapid  speed  of  .the  schooner,  and  the  short 
space  available  to  her,  rendered  her  speedy  return  ahead  of  the  tug 
obvious  to  any  competent  pilot.  It  was  the  primary  duty  of  the  tug 
and  tow  to  keep  out  of  the  way  of  the  schooner,  and  let  her  have  her 
proper  coarse.    There  was  no  danger  to  the  tug  and  tow  either  in 
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contiDuing  to  back,  or  in  going  under  a  Blow  bell,  aa  tbey  bad  began, 
until  the  Bchooner  again  crossed  on  her  short  tack.  Instead  of  doing 
this,  the  tug  attempted,  with,  I  think,  obvious  imprudence,  to  run 
ahead  of  the  schooner,  and  she  thus  brought  about  the  collision;  but 
as  the  tug's  purpose  was  sufficiently  obrious  to  a  proper  lookoat  on 
the  schooner,  and  the  danger  of  collision  being  apparent,  and  as  the 
schooner  might,  by  either  porting  or  starboarding,  have  avoided  the 
ooUisioDf  the  damages  must  be  divided,  both  being  in  fault. 


IfoBTBV  V,  FivB  Gahal«Boatp. 

{Diitriet  Otmrt,  D,  Nev  Jtruj/.   July  13, 1885.) 

1.  OOXXISION— NKeXJOBHT  KaVIOATIOH— BUXOMBR  OF  PbOOT. 

In  ■  suit  to  recover  for  damages  caused  by  a  collision  resulting  from  careless 
and  negligeat  navigation,  the  burden  of  proof  is  on  the  libelant. 
3.  Saue— Oak AL- Boats  and  Sloop— Iufbopbr  Anchobaok— Faui,t— Evidekce. 

On  examiaation  of  the  evldeoce  in  this  case,  fields  that  the  sloop  iras  in  fault 
in  aochoring  at  the  place  where  she  did;  that  theevidence  of  negligence  on  the 
part  of  the  caoal-lwats  with  which  she  collided  was  not  suffl«ent  to  entitle 
her  to  recover;  and  that  the  libel  should  be  dismissed. 

Libel  in  rem. 

Hyland  dt  Zabriakie,  for  libelant. 
Frank  L.  Hall,  tox  respondent. 

Nixon,  J.  This  suit  is  brought  to  recover  damages  arising  from  a 
collision  between  the  fishing  sloop  Flash,  of  which  the  libelant  is 
owner,  and  five  canal-boatB,  the  property  of  the  Philadelphia  &  Bead- 
ing Coal  &  Iron  Company,  of  which  corporation  the  olaimanta  are 
receivers. 

It  appears  that  on  the  sixth  of  December,  1884,  the  Flash  was 
bound  up  the  North  river,  and,  being  overtaken  by  a  storm,  anchored 
off  a  coal-pier  at  Jersey  City  about  sundown;  that  about  the  .time  of 
casting  her  anchor  she  was  notified  by  the  employes  on  the  pier 
that  she  would  be  in  the  way  of  the  boats  coming  for  coal  and  water; 
that,  in  order  to  get  out  of  the  way,  leaving  the  anchor  where  it  was 
first  cast,-  not  far  from  the  river  end  of  the  cbal-pier,  they  began  to 
pay  out  the  cable.  The  wind  was  strong  from  the  south-east,  blow- 
ing the  sloop  into  the  slip  between  the  coal-pier  on  the  south  and  the 
dock  of  the  New  Jersey  Gentntl  Kailroad  Company  on  the  north,  un- 
til she  was  flmting  within  about  15  feet  of  the  said  dock,  her  cable 
stretching  across  the  slip  80  fathoms  or  more  to  the  anchor.  The 
slip  was  less  than  400  feet  in  width,  bounded  on  the  northern  side 
by  the  wharf,  or  dock,  of  the  said  raUroad  company.  This  was  700 
or  800  feet  in  length,  at  the  lower  end  of  which,  next  to  the  river,  the 
five  oanal-boata  wera  moored, — fastened  together,  with  their  bova  to- 
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words  the  river, — three  of  them  (Nos.  71, 70,  and  7)  in  front,  and  the 
remaining  two  (Nob.  6  and  31)  in  their  rear.  The  libelant's  aloop 
was  held  by  her  anchor  and  cable  stretohing  diagonally  aeross  the 
slip,  a  short  distance  behind  the  last-named  boats. 

As  the  wind  increased  later  in  the  evening,  the  canal-boats  were 
exposed  to  the  full  ioree  of  the  gale  across  the  river,  and  found  them- 
aelves  in  an  nnaafe  and  dangerous  position.  At  abont  9  o'clock  p. 
H.  theyvwere  anloafled  from  ^  dock,  in  order  to  go  further  into  the 
slip,  whither  they  were  oairied  when  unfastened  by  the  force  of  the 
wind.  In  this  movemmt  they  in  some  way  got  entangled  with  the 
cable  of  the.  sloop,  and  wore  breagfat  into  ooUision  with  her,  doing  her 
considerable  injory. 

The  libelant  claims  that  &e  acoidMit  waa  oanaed  solely  by  the 
negligence,  mismanagement,  and  bad  navigation  of  the  canal-boats. 
The  respondents  reply  that  the  sloop  was  lying  where  she  had  no 
basiness  to  be,  and  that  she  was  warned  to  get  out  of  the  way  before 
any  attempt  was  made  to  move  the  boats. 

The  suit  is  for  damages  for  careless  and  negligent  navigation,  and 
the  burden  of  proof  is  upon  the  libelant.  He  mast  show  affirmatively 
carelessness  and  negligence  in  the  management  of  the  boats.  The 
testimony  is  so  contradictory  that  I  am  afraid  all  the  witnesses  have 
not  been  careful  to  speah  the  truth.  There  were  two  persons  on  the 
sloop, — the  master,  who  appears  to  have  been  helow  in  the  cabin  nntil 
about  the  time  of  the  first  collision,  and  a  seaman  named  Johnson, 
who  was  on  deck  as  watchman.  They  both  eyrwr  that  they  had  no 
information  or  warning  that  the  canal-boats  intended  changing  their 
position  by  dropping  from  their  moorings  into  the  slip,  until  they 
were  adrift  and  in  contact  with  the  sloop.  On  the  other  hand,  three 
of  the  captains  of  the  canal-boats — Hopkins,  of  No.  71;  Dautrich,  of 
No.  7;  and  O'Connell,  of  No.  6 — agree  in  thestatement  that  some  time 
before  the  canal-boats  were  moved — one  of  the  witnesses  states  half 
an  hour,  and  another  three-quarters  of  an  hour — notice  was  given  that 
they  were  about  to  move  into  the  slip,  and  that  the  sloop  must  be  re- 
moved out  of  their  track.  They  are  quite  sore  that  the  notice  was 
heard  and  understood  by  those  on  board  the  sloop,  as  a  reply  came 
back  from  some  one,  saying,  "All  right." 

I  think  the  weight  of  the  evidence  is  that  timely  notice  was  given, 
and  that  the  respondents  are  not  liable  for  any  damage  which  arose 
to  the  libelant  by  continuing  his  boat  in  such  an  anchori^.  But,  in- 
dependent of  the  evidence  on  this  point,  the  libelant  has  hardly  pre- 
sented a  case  which  entitles  him  to  damages  for  injury  to  bis  sloop. 
She  was  lying  at  anchor  at  an  improper  place  and  in  an  improper 
manner,  and  the  law  is  well  settled  that  she  must  take  the  conse- 
quences resulting  therefrom.  Casting  his  anchor  near  the  south  side 
of  the  entrance  to  the  slip,  he  paid  out  80  fathoms  of  cable,  nntil  it 
almost  reached  the  wharf  upon  the  northern  side, — the  wind  carrying 
the  vessel  diagonally  across  the  sUp.    He  was  lying  at  anchor  within 
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a  few  feet  of  shore,  although  the  uncontradicted  proof  is  that  the  rales 
and  oastoms  of  the  harbor  of  New  York  and  Jersey  City  forbifl  vessels 
from  anchoring  within  200  feet  of  shore.  There  was  uo  stress  of 
-weather  that  justified  him  in  mooring  the  sloop  so  near  the  dock  that 
canal'boats,  two  or  three  abreast,  could  not  have  room  to  pass  along 
the  wharf  withoat  coming  into  contact  with  bis  cable,  or  in  coUiBion 
with  his  TeBBeh  ^ 
The  libel  must  be  dismissed. 


The  Feeh  Holme. 

(Diatriet  Court,      Nev)  Jersey.    July  17,  1866.) 

1.  CABRrSRB  OF  GoODS  BT  WaTBR — DaICAOB  TO  CaUGO — lUPROPEB  StOWAOB. 

On  the  evidence  Id  this  case,  It  caaoot  be  said  that  the  damage  to  the  cargo 
was  caused  by  improper  stowage,  and  was  not  the  result  of  the  rough  wealhoff 
experieoced  on  the  voyage. 

2.  Bamb— Delivery— Shortage— Etidence— Bill  ot  LAoma. 

Wbea  the  bill  of  ladf  ag  acknowledges  the  receipt  of  S14  bags  of  canary-teed,  . 
*'  weight,  contents,  and  value  "  unknown,  it  will  require  more  tlian  naked  proof 
that  a  weigher  found  some  of  the  bags  a  few  pounds  short  In  weight  to  hold 
the  vessel  responsible  for  the  shortage. 

S.  B.  Ransom,  for  libelant. 

Lorenzo  TJllo,  for  respondent. 

Nixon,  J.  On  the  eighteenth  of  December,  188S,  W.  H.  Cole  St 
Co.  shipped  on  board  the  steamer  Fern  Holme,  at  the  port  of  Liver- 
pool, Bngland,  614  bags  of  oanaiy-seed  for  the  port  of  New  Tork. 
The  merchandise  reached  its  destination,  and  the  libelants  in  this 
case,  who  were  the  coneignees,  received  notice  of  its  arrival  on  the 
seventh  of  January,  1884.  The  freight  was  duly  paid  and  the  de- 
livery of  the  cargo  demanded.  It  was  landed  from  the  steamer  onto 
the  dock  at  pier  No.  43,  North  river,  when  it  was  discovered  that  a 
number  of  the  bags  containing  the  seed  were  soiled  by  coming  into 
contact  with  a  Venetian  red  powder,  which  composed  a  part  ot  the 
freight,  in  barrels,  and  which  from  some  cause  had  escaped  from  the 
barrels  during  the  voyage,  causing  the  damage  to  the  sacks.  The 
libel  alleges  that  the  injury  arose  from  careless  and  improper  stow- 
age, and  demands  damages,  not  only  for  that  injury,  but  because  the 
respondents  refused,  for  the  period  of  eight  days  after  the  freight  was 
paid,  to  make  delivery  of  the  seed  to  the  consignees,  whereby  a  loss 
accrued  to  the  consiguees  from  a  decline  in  the  price,  and  also  for  a 
shortage  of  386  pounds  in  the  amount  of  seed  subsequently  delivered. 
The  answer  denies  these  allegations,  and  they  are  the  only  issues 
which  are  raised  by  the  pleadings. 

It  appears  from  the  evidence  that  as  soon  as  the  consignees  were 
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"^val  of  the  seed  they  authorized  their  brokers,  Erans 
^  '^<^  same  on  their  account;  that  a  written  contract 

^^.'^^      ^<>^  ^em  with  McEesson  &  JEtobbins  for  the  sale  of 

^"^.^  ■S^         -  *  two  and  three-fourths  cents  per  pound,  al- 

^^^^7^  "^^^  merchantable  quality;  to  be  approved 

^^^^'^^^^  "*nly  to  be  talten;  stained  or  damaged, 

^*  ^T<i^^^9^  "^^o*^^  "ymen  were  sent  to  the  do^k  to  take 

ff.^  "^^T"  ,  *■  a  controversy  arose  between  the 

^        "^^f^       ^==*^^^V  to        nature  of  the  reoeipt 

I^-^i^*^  '^'^      ^  "'0°     delivery, — the  respond- 

'1:*-,  ««'  "^^^  ■*  ^  receipted  for  as 

-^'%*.*<^  ^**^^y  damaged.   A  long  cprre- 

'  >/  ^using  a  delay  of  more  than  a  week, 

; ;  *  ^  ascertain  what  the  real  trouble  was. 

^  ^e*  vith  parties  were  willing  that  the  receipts 

'^gj^'^  describe  the  merchandise  ocooidiiig  to  the 

^  ae  packages. 

difficulty  about  the  roles  and  principles  on.  which 
decided,  if  I  could  find  out  what  the  facto  were.  I 
CO  say  that,  after  several  years*  experience  in  admiralty 
^ogs,  I  have  never  known  a  case  where  the  testimony  was  more 
.uisfaotory  on  the  material  points.    Before  the  libelants  can  re- 
j^^r  damages  for  injuries  caused  by  improper  stowage,  they  must 
pr<3ved  that  it  existed.    It  is  sometimes  to  be  inferred  from  the  cir- 
cuLxnstances.    But  it  ought  not  to  be  inferred  in  the  present  case 
tbat  two  or  three  btfrrels  of  Venetian  red  broke  open,  scattering  the 
•powder  over  other  merchandise,  from  not  being  properly  stowed,  in 
^ew  of  the  testimony  of  the  captain  that  he  ba!d  the  most  stormy 
voyage  which  he  had  experienced  for  15  years,  and  that  the  damage 
arose  from  the  rough  weather  and  the  heavy  laboring  of  the  ship. 
The  bill  of  lading  exempted  the  vessel  from  all  responsibility  for  losses 
arising  from  perils  of  the  sea.    The  evidence  also  warrants  the  judg- 
ment that  the  delay  in  getting  delivery  of  the  cargo  arose  from  a 
olaim  of  the  libelants'  men  that  the  seed  should  be  receipted  for  as 
damaged,  when  they,  were  not  entitled  to  demand  more  than  a  receipt 
describing  the  actual  condition  of  the  packages.    The  bill  of  lading 
'acknowledges  the  receipt  of  514  bags  of  canary-seed,  "weight,  con- 
tents, and  value  unknown."    The  whole  number  of  the  bags  was 
dulj  delivered.    It  will  require  something  more  than  naked  proof 
that  a  weigher  found  some  of  the  bags  a  few  pounds  short  in  weight, 
to  hold  the  steam-ship  responsible  for  the  shortage. 

The  libelant  has  failed  to  establish  his  claim  by  the  proofs,  and 
the  libel  must  be  dismissed,  with  costs. 
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GoKBLBT  and  another  v.  The  Snip. 
{J>ittriet  Vwrtf  D,  Jfea  Jeraty.   Jul/  29, 1889.) 

On  feview  of  the  evidence  in  this  case,'  held,  that  the  towai^  contract  was 
negUgently  performed,  and  Uiat  libelants  are  entitled  lo  recover  damages  to  the 
extent  of  the  actual  Injury  caused  by  such  negligence. 

Libel  in  rtm, 

Hyland  d  Zabritkie,  for  libelants. 
Wallit  d  Edwardtt  for  respondents. 

Nixon.  J.  The  libelants  in  this  case  are  tbe  owners  of  the  canal- 
boat  Transport,  and  file  their  libel  to  recover  damages  for  negligence 
in  the  performance  of  a  towage  contract.  On  the  twenty-ninth  of 
February,  1884,  the  steam-tag  Snap  took  in  tow,  at  ^he  foot  of  Sixth 
street,  in  Hoboken,  New  Jersey,  the  canal-boat  Transport,  loaded  with 
about  230  tons  of  bituminous  coal,  consigned  to  Spuyten  Dayvil  creek. 
She  proceeded  up  tbe  river  with  a  fresh,  sonth-westerly  wind,  and  when 
she  reached  the  mouth  of  ihe  or«ek  was  nnable  to  enter  on  aooonnt 
of  the  accumulations  of  ice  on  the  eastern  shore  of  the  river,  whither 
it  had  been  driven  by  the  w,eBterly  wind.  The  western  or  New  Jersey 
shore  of  the  river  was  comparatively  free  from  ice,  and  the  master  of 
the  tug  towed  the  Transport  to  the  western  shore;  but,  not  finding  a 
satisfactory  landing  place  at  Fort  Lee,  proceeded  onward  to  Shady 
Side.  The  canal-boat  was  deeply  loaded,  drawing  about  six  feet  and 
a  half  of  water.  The  tide  was  half  ebb,  and  there  was  only  a  sufficient 
depth  of  water  to  drop  the  boat  at  the  river  end  of  one  of  the  piers  at 
Shady  Side.  She  was  left  there,  against  the  remonstrance  of  ihe  cap- 
tain of  the  canal-boat,  as  the  libelants  allege,  and  vrith  hie  pasnve 
assent,  as  the  respondents  insist,  but  with  ihe  promise  from  the  cap- 
tain of  the  tug  that  he  would  return  the  next  morning  and  remove 
her  to  a  more  safe  landing  place.  He  did  not  return  the  next  morn- 
ing. The  boat  was  suffered  to  remain  there  during  all  of  ihe  next 
day  and  night.  On  the  afternoon  of  ihe  succeeding  day  the  wind 
changed  to  the  east,  driving  the  fioating  ice  from  the  eastern  to  the 
western  shore  of  the  river.  She  was  cat  by  the  ice  and  caused  to 
sink,  thus  inflicting  the  damage  to  the  toai  of  which  the  libelants 
complain. 

The  testimony  is  conflicting,  but  I  think  the  libelants  are  entitled 
to  a  decree.  The  master  of  the  tug  undertook  a  certain  service,  to- 
wit,  the  towing  of  the  boat  to  ihe  landing  in  Spuyten  Dayvil  creek. 
He  was  prevented  by  the  ice  from  completing  the  trip,  and  hence  was 
excusable  for  its  non-performance.  But  his  duty  under  the  contract 
did  not  end  there.  He  was  still  bound  to  take  reasonable  care  of  the 
boat  and  her  cargo.  He  might  have  reinmed  with  her  to  Hoboken 
on  the  same  afternoon,  bnt  he  states  that  be  was  afraid  to  undertake 
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the  trip,  there  being  a  strong  head  wind,  and  the  1)oa£  being  heavily 
laden,  old.  and  weak.  Then  he  conld  have  remained  with  her  daring 
the  night,  ready  to  proceed  the  next  morning  to  his  destination,  and 
to  render  any  aid  which  changes  in  the  wind  or  weather  might  re- 
quire. He  did  neither,  bat  left  her  at  the  end  of  the  pier  at  Shady 
Bide  and  towed  another  boat  lying  there  back  to  New  York.  He  as- 
sumed the  consequences  of  such  an  abandonment,  and  the  damage 
was  oansed  by  a  change  of  wind  on  the  next  day.  He  undertook  such 
risk  and  most  be  held  responsible,  as  I  find  no  proof  which  shows  that 
the  canal-boat  in  any  way  contributed  to  the  damages. 

There  has  been  some  testimony  already  in  regard  to  the  extent  of 
the  injury,  growing  out  of  the  attempts  of  the  parties  to  compromise 
the  ease.  IHie  boat  was  repaired  after  the  aooident,  and  there  is  some 
ground  for  believing  that  an  attempt  was  made  to  introduce  into  the 
claim  expenses  for  repairing  which  did  not  arise  from  the  injury 
caused  by  the  ice.  The  commissioner  will  be  careful  not  to  include 
in  his  report  any  expenditures  which  werO'  not  fairly  made  for  the  rep- 
aration of  the  injury  complained  of. 


Feilajdslphu  &  B.  B.  Go.  v.  Naw  Enolahd  Tbansp.  Co. 
{Dtitriet  Court,  8.  D.  Nev  York,   Ja^y  1,  1885.) 
Toa  AND  Tow— Notice  of  Da^obb— Duty  to  Seek  Hakbob— Coal-Boats— 

PCHTS  OUT  OF  OKDEB. 

ReapoQdent'B  tug,  baviDg  several  oosl-boata  in  tow,  on  Lone  Island  sound, 
when  off  Norwalk  harbor,  was  notified  hy  tlie  captain  of  outaide  boat,  I<Io.  99, 
that  his  boat  could  not  Btand  an  approaching  thunder  shower,  and  to  go  into 
Korwalk  harbor.  The  tug  kept  on,  and  No.  99  waa  sunk  in  the  shower  that 
followed.  Seld,  that  after  such  notice,  and  the  boat  being  old,  and  but  10 
inches  ont  of  water,  reasonable  care  and  prudence  in  the  tuf^  required  her  to 
seek  refngo  from  the  coming  storm,  and  that  she  was  In  fault  in  not  availing 
herself  of  the  harbor  near  at  hand.  But  it  further  appearing  that  the  boat 
nearly  outlived  the  storm,  and  that  her  pumps  were  choked  up  and  not  avail- 
able, and  that  slie  might  probably  have  survived  had  the  pumps  been  In  order, 
luid,  that  she  diould  recover  but  half  her  damages. 

In  Admiralty. 

Benedict,  Toft  dt  Benedict^  for  libelant. 
MiUt  Wing  dt  Skoudp,  for  respondent. 

Brown,  J.  On  the  twenty-eighth  of  July,  1882,  one  of  the  libel- 
ant's boats.  No.  99,  loaded  with  coal,  was  proceeding,  in  company  with 
otber  boats,  all  in  tow  of  the  defendant's  tug,  on  a  trip  from  Fort 
Morris  to  New  Haven.  The  day  had  been  fair,  mild,  and  promising, 
until  aboQt  half  past  two,  when  there  was  a  change  of  wind  to  the 
southward,  and  evidences  of  a  coming  thunder  storm.  At  about  that 
time,  when  the  tow  was  opposite,  or  nearly  opposite,  the  east  entrance 
of  Norwalk  harbor,  the  captain  of  No.  99  asked  the  pilot  of  the  tog 
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to  go  into  Norwalk  harbor,  telling  him  that  he  thought  a  storm  vaa 
coming,  and  that  his  boat  could  not  stand  it,  and  would  be  lost  if  the 
storm  shonld  strike  them.  The  tug  continued  on  with  die  tow.  A 
thunder  shower,  with  a  strong  wind  and  heavy  sea,  upon  them  at 
about  3:30;  and  in  an  hour  afterwards  No.  99  filled  and  sank.  The 
evidence  shows  that  No.  99  was  an  outside  boat  on  the  starboard  side, 
exposed  to  the  wind  and  sea ;  that  she  was  loaded  to  within  10  inches 
of  her  rail;  was  15  3'ears  old;  that  hw  hatohes  were  not  tight;  and 
when  she  took  in  water,  that  her  pumps  were  choked,  and  could  not 
be  worked. 

The  pilot  of  the  tug  does  not  fully  deny  these  statements  of  the 
captain  of  No. '99;  and  it  appears  that  when  the  storm  broke  upon 
tbem  they  were  about  four  and  one-half  miles  to  the  eastward  of  the 
east  passage  to  Norwalk.  This  seems  to  me  to  confirm  the  captain's 
statements,  that  when  he  first  gave  notice  to  the  pilot  that  a  storm 
was  approaching,  and  that  his  boat  could  not  bear  it,  the  tug  was  not 
far  from  Norwalk  harbor,  and  that  it  was  a  subsequent  conversation 
on  the  same  subject  heard  by  one  of  the  other  captains,  when  it  was 
stated  that  they  were  then  about  as  near  to  Bridgeport  harbor  as  to 
Norwalk.  The  defects  of  the  libelant's  boat,  and  her  inability  to  cope 
with  rough  weather,  were,  therefore,  not  only  obvious,  but  express 
notice  of  these  facts  was  brought  to  the  attention  of  the  pilot  of  the 
tug  with  reference  to  the  evident  approach  of  the  coming  thunder 
storm.  Ordinary  prudence  and  care  for  the  safety  of  the  boats  com* 
xoitted  to  his  charge  required  him  to  Sisek  any  proper  place  of  shelter 
available.  I  think  the  weight  of  evidence  is  clearly  to  the  effect  that 
such  shelter  might  easily  have  been  had*through  the  east  passage  to 
Norwalk.  In  disregarding  this  notice,  and  not  availing  himself  of  the 
means  of  safety  at  hand,  the  pilot  of  the  tug  must  be  held  in  fault. 
The  M,  J.  Cunningham,  18  Fbd.  Bbp.  178 ;  The  Niagara,  30  Fu».  Bbp. 
152. 

2.  The  evidence 'Shows  that  complaint  had  previously  been  made 
by  the  defendant  of  the  unseaworthy  condition  of  some  of  the  libel- 
ant's boats.  No.  99  was  at  this  time  15  years  old.  Not  only  were 
her  hatches  imperfect,  bat  when  water  began  to  be  taken  in,  her 
pumps  were  found  to  be  so  choked  up  as  to  be  useless.  Notwith- 
standing this,  it  was  an  hour  after  the  storm  struck  tbem  before  she 
sank.  All  the  other  boats  of  the  tow  were  uninjured,  and  the  storm 
did  not  last  long  after  No.  99  sank.  The  choking  of  the  pumpa  does 
not  appear  from  the  evidence  to  have  arisen  from  any  excusable  acci- 
dent on  the  trip.  Had  the  pumps  been  in  serviceable  condition,  it 
seems  probable  that  the  boat  would  have  been  kept  afloat.  Knowl- 
edge of  the  uselessness  of  the  pumps  was  not  communicated  to  the 
pilot  of  the  tug,  and  could  not  be  presumed  by  him.  Upon  this 
ground  No.  99  must  also  be  held  chargeable  with  fault  contributing 
to  the  loss.  The  Oswego,  8  Ben.  129.  The  libelant  is  entitled  tore- 
cover,  therefore,  but  half  his  damages,  with  costs. 
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{Dtitriet  Omrt,  JB.  D.  Jfm  Tolrk.  Kaich  10.  U80.) 

Toa  AHD  Tow— Saltagx  Atard  Rk»>terablb  as  Dahaobs  in  CioUiUION. 

Beyeral  boqts  were  being  towed  aloog-side  a  tu'g,  when  the  tu^  was  run  into 
bj  a  steam-boat  coming  up  from  behind,  and  eome  of  the  towing  lines  were 
broken  by  thu  collision,  and  others  were  cast  off  by  direction  of  tiie  master  of 
the  tug,  who  thought  the  tug  was  sinking,  aud  the  boats  went  adrift  towards 
the  shore,  and  were  in  danger  of  destruction.  They  were  saved  by  other  tugs, 
for  whose  services  salvage  was  awarded  against  them  by  thtacourt  i/e^d,  that, 
under  all  the  circumstanoeB,  tbe  peril  in  which  the  boats  were  placed  was  the 
natural  and  immediate  result  of  the  wrongful  act  of  the  ateam-boatin  running 
into  the  tug,  and  the  owners  of  the  boats  were  entitled  to  recover  from  the 
■team-boat  the  amounts  ttiey  had  ptAA  for  the  salvage. 

In  Admiralty. 

Carpenter  dk  Mosker  and  Jae.  K.  Hill,  Wing  d  Shmdy^  for  libelants. 
.  8,  MacFarlane,  for  the  Gepheus. 

pBNEDicT,  J.  These  actions  vere  tried  together.  They  are  brought 
against  the  Gepheus, — the  first,  to  recover  the  damages  to  the  barge 
Manhattan  No.  12;  the  second,  to  recover  for  damages  to  the  chunker 
No.  2, 104 ;  the  third,  for  damages  to  the  canal-boat  Two  Brothers ; — 
these  damages  being  in  each  case  asserted  to  have  been  the  result  of 
a  collision  between  the  steam-boat  Gepheus  and  the  tow  of  which 
these  boats  formed  a  part.  It  is  proved  and  not  denied  that  while 
the  boats  in  question  were  beiug  towed  along-side  the  tug  James  Mc- 
Mahon,  near  Hell  Gate,  the  steam-boat  Gepheus,  coming  up  from  be- 
hind, ran  into  the  James  McMahon.  None  of  the  boats  in  the  libels 
mentioned  were  injured  by  direct  contact  with  the  Gepheus,  bat  some 
of  the  towing  lines  were  broken  by  the  collision,  others  were  cast  off 
by  direction'  of  the  master  of  the  James  McMahon  immediately  after, 
the  blow,  upon  the  cry  of  his  engineer  that  his  boat  was  sinking,  and 
the  tow  thus  broken  up.  The  tide  being  strong,  as  soon  as  the  lines 
were  cast  off,  the  boats  in  the  libels  mentioned  began  to  drift  towards 
the  shore,  and  ware  pat  in  danger  of  destruction.  They  were  saved 
by  the  exertions  of  other  tugs,  for  which  salvage  has  been  awarded 
against  them. 

The  only  question  in  this  case  is  whether  the  peril  in  which  the 
boats  were  put  after  the  tow  broke  up  was  the  natural  and  immedi- 
ate result  of  the  act  of  the  Gepheus  in  running  into  tbe  James  Mc- 
Mahon, or  whether  it  is  to  be  attributed  to  unnecessary  action  on  the 
part  of  the  master  of  the  James  McMahon  in  casting  off  the  lines,  and 
to  the  neglect  of  the  master  of  the  James  McMahon  to  pick  up  his 
boats  when  he  might,  after  he  discovered  that  his  boat  was  not  really 
injured.  Upon  the  whole,  considering  the  locality,  the  nature  of  the 
blow  given,  and  its  effects,  I  am  of  the  opinion  that  all  the  damages  in 
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queetion  mast  be  held  to  be  tbe  nataral  conseqaenee  of  the  vroDgfuI 
act  of  tbe  CepheuB  in  ranning  into  the  tow. 

The  case  of  the  Two  Brothers  aild  the  boat  No.  ^,104:  is  not  as  olear 
as  tbe  case  of  tbe  Manhattan  No.  18 ;  but,  after  all,  is  snffioiently  dear 
to  warrant  a  deoree  in  their  favor. 

Let  a  deoree  in  favor  of  (he  boats  be  entered  in  each  case. 


The  Ella  B. 
{DMrict  Court,  Jf.  D.  Keta  Turk.   Jnlj  U,  188S.) 

AmOBAI/FT  JURIBDtOnOH—TOO  BnOAGED  IN  ToWDHfl  fiKAUi  CBATT  MB  HUEB« 

or  Buffalo — Libbl  for  Sbahkh'b  Wages. 

A  tag  of  l«Bi  than  five  toaa  burden,  whose  chtef  occupation  la  the  towing  of 
oanal'boatB  and  other  small  craft  about  tbe  harbor  of  Bufbilo  and  adjacent 
waters,  occasionally  running  ont  upon  lake  £rie  and  the  Niagara  riTor,  la  en- 
gaged in  aiding  commerce  upon  oaTlgable  waters  of  the  United  States,  and 
within  the  admualty  jurisdletion. 

In  Admiralty. 

Frank  F.  IFiUiams,  for  libelant. 
X>.  G.  Jaeluon,  for  respondent. 

GoxB,  J.  This  is  an  action  to  recover  seaman's  wages.  The  de- 
fenses are,  want  of  jurisdiction  and  payment.  The  Ella  B.  is  a  tog 
of  less  than  five  tons  burden.  Her  chief  ooonpation  has  been,  and 
is,  tbe  towing  of  canal-boats  and  other  small  craft  aboat  the  harbor 
of  Buffalo  and  the  waters  adjacent  thereto.  She  has  ooeaBionally, 
in  pursuing  her  vocation,  been  ont  upon  Lake  Erie  and  the  Niagara 
river.  Since  the  act  of  August  5,  1882,  (22  St.  at  Large,  300,)  she 
has  not  been  enrolled. 

It  is  contended  by  the  respondent  that,  because  of  her  diminutive 
size  and  the  restricted  theater  of  her  operations,  she  is  not  within  the 
admiralty  jurisdiction  of  the  court.  This  proposition  cannot  be  main- 
tained. She  was  engaged  in  aiding  commerce  upon  navi^ble  waters 
of  the  United  States.  This  fact,  irrespective  of  questions  relating 
to  tbe  size  and  tonnage  of  the  vessel,  the  absence  of  enrollment  and 
license,  and  tbe  circumscribed  nature  of  her  employment,  is  sufficient 
to  give  the  court  jurisdiction.  Tkt  B  d  C^IS  Fan.  I^p.  643;  af- 
firmed. Ex  parte  Boyer,  109  U.  8.  629;  S.  G.  3  Sup.  Gt.  Bep.  434; 
The  Genesee  Chief,  12  How.  443;  The  EagU,  8  Wall.  15;  The  Hine 
V.  Trevor,  4  Wall.  555;  V.  S.  v.  Burlington  d  H.  (7.  F.  Co.  21  Bed. 
Eep.  331;  Endner  v,  Oreco,  8  Fed.  Eep.  411;  The  General  Cau, 
Brown,  Adm..334;  Mahnyy.  Milwaukee,  iFxn.Rav.  Qlli  The  OaU 
City,  5  Biss.  200;  The  Volunteer,  Brown,  Adm.  169;  The  Hezekiah 
Baldicin,  8  Ben.  656;  The  McChesney,  8  Ben.  150;  affirmed,  1ft 
Blatchf.  183;  Murray  v.  The  Nimick,  2  Fed.  Bhp .  86;  Th*  Flortnet^ 
%  Flippin,  66. 
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With  reference  to  the  defense  of  payment  it  is  thought  that  the 
testimony  of  the  libelant,  enforced  it  is  by  dates  and  memoranda, 
is  entitled  to  greater  weight  than  the  somewhat  loose  denial  of  the 
master  of  the  tug.  Thwe  should  be  a  decree  in  favor  of  the  libelant 
for  the  amount  demanded  in  the  libel,  vith  interest  and  costs. 


Thb  TaoKAS  MoMahos.' 

{Diatriet  Court,  B.  D.  Nm  York.   November  29,  iaS4.) 

1.  Garribrs  of  Ooodb  bt  WA.TRB— Liability  betond  Routb— Ltek. 

Penona  In  charge  of  a  eteam-boat  in  New  Toi^  bound  for  HudaoD,  N,  T., 

Sive  a  receipt  for  cotton  shipped  on  board,  which  was  marked,  *'  CanoeCotton 
ills,  Valatle,  N.  Y.,"  with  knowledge  that  it  wss  intended  to  go  from  Hud- 
son by  rail  to  K.,  and  that  there  full  might  from  N.  Y.  to  K.  was  to  be  paid, 
which  was  to  be  divided  between  the  steatn-boat  and  the  railroad  in  accord- 
ance with  an  understanding  between  them.  Udd,  that  the  dutn  of  the  steam- 
boat as  carrier  was  discharged  by  delivering  the  goods  to  the  railroad  at  Hud- 
son. 

2.  auf»— EriDKNOB  or  SraazAi.  OoNTRAcrr. 

There  moat  be  clear  and  satisfactory  evidence  of  a  special  contract  to  extena 
the  liability  of  a  steam-boat  to  the  transportation  and  delivery  of  goods  by  a 
railroad  bin^nd  the  place  of  the  boat's  destination,  in  order  to  charge  the  boat 
with  a  lien  for  damages  caused  by  tiis  wrong  dellToiy  by  the  railrow.  • 

In  Admiralty. 

Goodrich,  Deady  d  Plait,  for  libelant. 
Tenbroeck  dt  Vanorden,  for  claimant. 

Benbdiot,  J.  The  receipt  given  by  those  in  charge  of  the  steam- 
boat at  the  time  of  the  shipment  of  the  cotton  does  not  amount  to  a 
bill  of  lading.  It  states  no  contract  for  the  transportation  of  the  cot- 
ton. It  mentions  no  place  on  the  route  of  the  steam-boat,  or  on  the 
line  of  the  railroad  connecting  at  Hudson,  for  delivery  of  the  cotton, 
and  contains  no  language  from  which  to  infer  a  contract  on  the  part 
of  the  owners  of  the  steam-boat  to  transport  the  cotton  beyond  Hud- 
son, the  place  of  the  steam-boat's  destination.  Nor  can  such  a  con- 
tract be  inferred  from  the  fact  that  the  steam-boat  made  a  connection 
at  Hudson  with  a  railroad  running  thence  through  Kinderhook,  aud 
received  this  cotton,  marked,  "-Canoe  Cotton  Mills,  Yalatie,  N.  Y.," 
with  knowledge  that  it  was  intended  to  go  by  the  railroad  from  Hud- 
son to  Kinderhook,  and  that  upon  its  delivery  there  freight  was  to  be 
paid  for  the  whole  transportation  from  New  York  to  Kinderhook, 
which  freight  would  be  divided  between  the  railroad  and  the  steam- 
boat, in  accordance  with  an  understanding  between  them. 

A  special  contract  to  extend  the  liability  of  the  steam-boat  to  the 
transportation  aud  delivery  of  the  cotton  by  a  railroad,  and  at  a  place 
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beyond  the  place  of  the  boat's  destination,  cadnot  be  inferred  horn 
the  facta  proved  in  this  case.  Clear  and  satisfactory  evidence  of  sach 
a  contract  is  required  by  the  law,  (Myrick  v.  Michigan  Cent,  R,  Co, 
107  U.  S.  102;  S.  G.  1  Sup.  Gt.  Bep.  426;)  and  certainly  vithoai  soch 
an  agreement  no  lien  upon  the  steam-boat  vas  created  by  the  act  of 
the  railroad  in  delivering  the  cotton  to  the  Canoe  Cotton  Mills  at  Kin- 
derhook  without  the  shipper's  order,  when  a  receipt  containing  the 
words,  "To  order;  notify  Canoe  Cotton  Mills,  Yalatie,  N.  Y/  aa  well  as 
the  words,  "Account  of  Tolar,  Hart  &  Co.,"  bad  been  given  at  the  time 
of  the  shipment  of  the  goods. 

The  libel  is  accordingly  dismissed,  without  considering  the  other 
points  made  in  behalf  of  the  claimant,  upon  the  ground  that  when  the 
steam-boat  delivered  the  cotton  to  the  railroad  at  Hudson  the  duty 
attaching  to  the  steam-boat  as  carrier  was  discharged. 


The  Snap. 

{Digtriet  Court,  D.  New  Jeruy.  August  13, 1884.) 

ADHnuLTT  pRAoncE— Btipdultioh  fob  Cobts— Oath  of  Surkxt. 
'  lUalil  eatisfactoiy  proof  is  put  in  that  theofBcer,  in  accepting  a  bond,  wasdft* 
ceiTcd  or  did  not  properly  perform  his  duty,  the  court  will  ossame  that  the  se- 
curity is  sufficient,  and  when  the  surety  has  made  oath  that  he  is  worth  a  suf- 
ficient sunt  over  and  airove  all  his  just  debts  and  liabiiiites  the  stipulation  is 
prima  faeia  good. 

In  Admiralty. 

Hyland  d  ^abriskiet  for  libelants. 
Wallit     Edwards,  for  claimants. 

NixoH.  J.  The  proctors  for  the  libelants  in  the  above-stated  caose 
filed  with  the  libel  the  usual  stipulation  for  costs,  offering  as  surety 
one  Isaac  Pierson,  who  swore  that  be  was  worth  the  sum  of  $500  over 
and  above  all  his  just  debts  and  liabilities.  This  is  all  thai  the  mie 
requires,  and  is,  prima  facie,  a  good  stipulation.  The  prootQKB  for 
the  claimants,  however,  gave  notice  to  the  libeluits  to  produce  their 
surety  (Pierson)  before  Mr.  Commissioner  Bomaine  in  Jersey  City, 
on  a  day  stated,  to  enable  them  to  .make  further  inquiry  as  to  faia 
property  and  responsibility.  The  libelants  declined  to  produce  him; 
and  a  rule  was  then  taken  upon  them  to  show  cause  before  the  coart 
why  additional  security  for  costs  should  not  be  furiUBbed.  On  the 
return  of  the  rule  no  evidence  was  offered  to  show,  or  tending  to  show, 
that  the  stipulation  filed  was  not  good,  but  the  court  was  asked  to 
inaugurate  the  practice  of  setting  aside  a  stipulation  for  costs  entered 
into  in  the  usual  form,  and  verified  by  the  usual  affidavit,  upon  the 
mere  suggestion  by  the  respondents  that  it  might  not  be  sufficient. 

Until  some  satisfactoiy  proof  is  pnt  in  that  the  officer,  in  accepting 
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the  t)ond»  was  deceived,  or  did  not  properly  perform  his  daiy,  ihe 
court  must  assume  that  the  bond  is  Buffioieut. 
The  rale  to  show  cause  is  discharged. 


The  Oo.  F.  Toono  and  The  Sab&h  G.  Haoab.  ^ 
{SiUrkt  Court,  B.  1).  Jfm  York.   Febmaiy  25,  ISSfi.) 

OozJtTBioTT— CoNVLicrma  Etidekce— PitoBABiLirr. 

Where  tbe  evidence  in  a  collision  case  wag  conflicting,  and  one  Terelon  of  tbe^ 
accident  mode  it  necessary  to  suppose  that  the  collision  must  have  been  in- 
tentional, while  the  other  version  did  not,  the  latter  was  believed  to  be  the 
truth. 

In  Admiralty. 

Hyhxnd  d  ZdbrUHe,  for  libelant. 
Alexander  ds  AgJt,  for  the  Hagar. 
Benedict,  Taft  d  Benedict,  for  the  Young. 

Benediot,  J.  Upon  the  evidence  in  this  case  the  libelant  can  re- 
cover against  one  of  the  tugs  proceeded  against,  bat  not  i^ainst  the  ' 
other.  He  can  recover  against  the  Go.  F.  Toang  if  he  and  the  wit- 
nesses produced  by  the  Sarah  G.  Hagar  tell  the  truth.  He  can  re- 
oover  against  the  Sarah  G.  Hagar  if  the  witnesses  produced  by  the  Go. 
F.  Young  tell  the  truth.  I  incline  to  believe  the  account  given  by 
those  in  charge  of  the  Co.  F.  Young,  for  the  following  reasons:  This 
account  is  not  improbable,  while  it  is  highly  improbable  that  the  Co. 
F.  Young,  with  the  Sarah  0.  Hagar  and  her  tow  in  plain  sight,  would 
start  up  and  run  into  the  canal-boat,  as  the  witnesses  from  the  Hagar 
say  sh(.  did.  8uch  an  act  was  so  uncalled  for  that  the  witnesses  for 
the  other  side  say  that  the  collision  mnst  have  been  intentional  on  the 
part  of  the  Co.  F.  Yonng.  Moreover,  the  testimony  given  by  the  libel- 
ant and  the  witnesses  for  the  Hagar  is  far  from  harmonious,  whereas 
the  testimony  given  by  those  from  the  Co.  F.  Yonng  is  not  open  to 
Bach  a  criticism.  In  addition  to  this,  the  witnesses  who  testify  to  the 
account  contended  for  by  the  Sarah  C.  Hagar  are  outnumbered  by  the 
witnesses  for  the  Co.  F.  Young.  In  sach  a  state  of  the  evidence,  the 
libel,  as  against  the  Co.  F.  Yonng,  must  be  dismissed,  and  the  libel- 
ant may  have  a  decree  against  the  Barah  C.  Hagar,  with  a  referenoo 
to  ascertain  his  damages. 

'Reported  by  B.  D.  A  Wjllys  Benedict,  of  the  New  To  A  bar. 
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The  G.  W.  Peatt  and  The  Blue  Bokhbt.^ 

{Diitriot  Court,  E.  V.  New  York.   January  18SS.) 

Collision — Dauagb — Etidekce  of  UNflEAWoRTHiNESs. 

On  all  the  evidence  in  this  case  itwaa  held  not  to  hare  oeen  proved  that  the 
libelant's  boat  was  so  old  and  unseaworthy  as  to  prevent  his  recovering  seaiiut 
the  tug  B.,  towiog  hla  boat,  the  damages  which  hii  boat  saatained  bj  coUidoa 
with  BDotfaer,  by  ntuU  of  the  B. 

In  Admiralty. 

Hyland  <i  ZabriskUf  for  libelant. 
/  ^Beehe  d  WiUoXt  for  the  Bine  Bonnet. 
Benedict,  Taft  d  Benedict,  for  the  Pratt. 

Benedict,  J.  The  collision  which  gave  rise  to  this  action  was  not 
caused  by  any  fault  on  the  part  of  the  G.  W.  Pratt,  but  was  caused  by 
the  fault  of  the  Blue  Bonnet,  in  attempting  to  pass  oat  from  piec  4, 
nearly  across  the  tide,  and  ahead  of  the  G.  W.  Pratt.  The  result  was 
that  before  she  could  straighten  up  in  the  tide  she  was  carried  by  the  tide 
down  upon  the  Pratt,  and  bo  caused  the  damage  to  the  libelant's  boat. 
There  must  therefore  be  a  decree  in  favor  of  the  G.  W.  Pratt,  and 
against  the  Blue  Bonnet,  unless  the  breaking  of  the  libelant's  boat  by 
the  collision  was  owing  to  its  being  too  old  and  weak  to  sustain  the 
ordinary  pressure  incident  to  navigation  of  this  character.  Upon  thia 
point  there  is  testimony  going  to  show  that  the  libelant's  boat  was 
old  and  weak ;  but  there  is  also  proof  that  she  had  on  board  a  cargo 
of  coal,  and  that  she  had  shown  herself  able  to  carry  cargoes  up  to  the 
time  of  the  accident.  It  also  appears  that  a  survey  of  the  damage 
caused,  by  the  collision  in  question  was  had,  in  which  the  claimants 
took  part,  and  the  report  of  that  survey,  while  it  designates  the  parts 
requiring  to  be  repaired,  nowhere  alludes  to  any  unseaworthiness  or 
insufficiency  of  the  boat ;  and  one  of  the  surveyors,  when  examined 
as  a  witness,  says  that  the  boat,  with  the  repairs  stated  in  the  report, 
would  be  seaworthy.  Moreover,  one  of  the  persons  who  held  the  sur- 
vey on  the  boat,  and  who  is  called  as  a  witness  for  the  olaimants, 
testifies  that  he  would  not  bold  a  survey  upon  a  boat  that  was  unsea- 
worthy prior  to  sustaining  the  injury  to  foe  surveyed.  I  cannot,  there- 
fore, say  that  the  testimony  proves  that  the  damages  caused  by  the 
collision  arose  from  the  fact  that  the  libelant's  boat  was  not  sufficient 
to  endure  the  ordinary  strain  of  navigatipn  of  this  character. 

Let  a  decree  be  entered  dismissing  the  libel  as  against  the  G.  W. 
Pratt,  and  directing  a  decree  in  favor  of  the  libelant  against  the  Blue 
Bonnet,  with  an  order  of  reference  to  ascertain  the  damages. 

1  Repstrtcd  by  B.  D.  Ss  Wyllys  Benedict,  of  the  New  Tork  bar. 
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FiBLD  and  others  v.  Wxlluus. 
(Oircttii  Court,  E.  D.  WUeontin.   June,  1885.) 
Bbhoval  of  Cause— Time  qv  Application— Decision  on  Demurrer— Rev.  St. 

\  639,  BVBD.  3. 

A  cause  may  be  removed  from  a  state  court,  under  ilev.  St.  f  639,  snbd.  3, 
after  a  decision  or  ruliDg  on  demurrer.  Mlvji  T.  A^o((,  Ul  U.  8.  472;  fl.  C.  4 
Sup.  Ct.  Rep.  495,  dlstinguUhed. 

Motion  to-  Bemand. 

Ellit,  Greene  d-  Merrill,  in  sappori  of  motion. 
Webster  dt  Brazeau,  contra, 

Dysb,  J.  ThiB  case  was  remoTed  from  the  state  coart  io  this  ooort 
at  the  instance  of  the  plaintiffs,  and  is  nov  before  us  on  a  motion  to 
remand.  The  plaintiffs  are  citizens  of  other  states  than  Wisconsin, 
and  one  of  tbem  is  an  alien.  The  defendant  is  a  citizen  of  this  state. 
The  suit  is  upon  a  judgment  recovered  by  Ihe  former  against  the  lat- 
ter, November  1, 1879,  in  the  snperior  conrt  of  Cook  oOunty,  Illinois. 
Issae  vas  joined  while  the  ease  was  pending  in  the  state  conrt.  The 
answer  of  the  defendant  contains  (1)  a  general  denial  of  indebtedness 
upon  the  judgmeut ;  (2)  an  affirmative  defense  that  the  judgment  was 
obtained  byfrand;  and  (3)  a  counter-claim  for  damages.  The  plain- 
tiffs demurred  to  the  second  defense,  on  the  ground  that  it  did  not 
state  facts  constituting  a  defense  to  the  action,  and  to  the  counter- 
claim, on  the  grounds  that  it  did  not  state  facts  constituting  a  cause 
of  action  against  the  plaintiffs,  and  that  its  subject-matter  was  not 
pleadable  as  a  counter-claim.  The  demurrer,  so  far  as  it  related  to 
the  second  defense,  was  sustained  by  the  state  court,  and  as  to  the 
ooonter-claim,  was  overruled.  Snbsequently  the  case  was  removed  to 
this  conrt.  The  removal  was  made  pursuant  to  the  third  sabdivision 
of  section  639,  Bev.  St.,  which  provides  that  "when  a  suit  is  between 
a  citizen  of  the  state  in  which  it  is  brought  and  a  citizen  of  another 
state,  it  may  be  so  removed  on  the  petition  of  the  latter,  whether  he 
be  plaintiff  or  defendant,  filed  at  any  time  before  the  trial  or  final 
hearing  of  the  suit,  if  before  or  at  the  time  of  filing  said  petition  he 
makes  and  files  in  said  state  court  an  affidavit,  stating  that  he  has 
reason  to  believe,  and  does  believe,  that  from  prejudice  or  local  influ* 
ence  he  will  not  be  able  to  obtain  justice  in  sach  etate  court." 

The  motion  to  remand  was  prompted  by  a  suggestion"  of  the  court, 
when  the  case  was  called  for  trial,  that  there  might  be  some  doubt 
whether  the  case  was  removable,  in  view  of  the  proceedings  had  in 
the  state  court,  and  is  now  urged  on  the  ground  that  the  application 
for  removal  was  made  too  late.  In  Alley  v.  Nott,  111  U.  S.  472,  S. 
G.  4  Sup  Ct.  Bep.  495,  it  was  decided  by  the  supreme  court  that,  as 
a  demurrer  to  a  complaint,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  raises  an  issue  which  in- 
volves the  merits,  a  trial  of  the  issue  raised  by  it  is  a  trial  of  the  ac- 
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tion,  within  the  meaning  of  section  3  of  the  act  of  March  3,  1875, 
(18  St.  471.)  relating  to  the  time  within  which  canses  may  be  re- 
moved from  state  courts ;  aud  therefore  that  a  cause  in  which  «uch  a 
demarrer  had  been  heard  and  decided  coald  not  be  thereafter  removed 
under  that  section.  The  present  contention  is  that  this  mling  ap- 
plies to  a  similar  remoral  made  under  the  third  subdivision  of  section 
639,  Rev.  St.  The  language  of  section  8,  act  of  1875,  is  "that  when- 
ever either  party,  or  any  one  or  more  of  the  plaintiffs  or  defendants  en- 
titled to  remove  any  suit  mentioned  in  the  next  preceding  section,  shall 
desire  to  remove  such  soit  from  a  state  court  to  the  oironit  oonrt  of 
the  United  States,  he  or  they  may  make  and  file  a  petition  in  such 
suit  ill  Buch  state  court  before  or  at  the  term  at  which  said  case  could 
he  first  tried,  and  before  the  trial  thereof.*'  The  language  of  anbdi- 
vision  3,  §  639,  Bev.  St.,  is  that  the  suit  may  be  removed  on  petition 
"filed  at  any  time  before  the  trial  or  final  hearing  thereof."  The  ar- 
gument of  counsel  in  support  of  the  motion  is  that,  as  to  the  time 
when  the  suit  may  be  removed,  the  language  of  the  two  acts  is  sub- 
stantially identical,  because  in  both  the  words  "before  trial"  are  used, 
and  therefore  that  the  decision  of  the  court  in  AUey  v.  Nott,  inter- 
preting the  vrord  "trial,"  as  used  in  the  third  aeetion  of  the  act  of 
1875,  applies  with  equal  force  to  a  case  arising  under  subdivision  3, 
§  639;  and  the  point,  when  first  suggested,  seemed  to  the  court  not 
without  merit. 

In  the  original  act  of  March  1,  1867,  (14  St.  at  Large,  558,)  the 
language  used  in  fixing  the  period  within  which  the  removal  might  ba 
made  was  "at  any  titne  before  the  final  hearing  or  trial  of  the  suit;" 
and  in  Insurance  Co,  v.  Dunn,  19  Wall.  214,  it  was  held  that  the  word 
"final,"  as  thus  used,  applied  to  the  term  "trial"  as  well  as  to  the 
term  "hearing;"  accordingly,  that  although  a  removal  was  made  un- 
der that  act  after  a  trial  on  the  merits,  a  verdict,  a  motion  for  a  new 
trial  refused,  and  a  judgment  on  the  verdict,  yet,  it  having  been  so 
made  in  the  state,  where,  by  statnte,  the  party  could  still  demand  aa 
of  right  a  second  trial,  the  removal  was  in  time,  because  such  first 
trial  was  not  a  "final  trial,"  within  the  meaning  of  the  act.  And  in 
Stevetum  y.  Williams,  Id.  575,  it  was  observed  by  Mr.  Justice  Fjaiu>, 
commenting  on  the  act  of  1867,  that  it  clearly  meant  that  a  removal 
might  be  made  before  finid  judgment  in  the  court  of  original  juris- 
diction where  the  suit  was  brought.  In  Vannever  v.  Bryant,  21  Wall. 
41,  it  was  adjudged  that  a  removal  could  not  be  made,  under  the  act 
of  1867,  after  trial  and  verdict,  and  while  a  motion  for  a  new  trial  was 
pending  and  undetermined,  because,  for  anght  that  then  appeared, 
the  trial  thus  had  might  be  the  "final  trial ;"  but  impliedly  holding 
that  if  a  new  trial  should  be  granted,  and  a  right  to  a  second  trial 
become  thus  perfected,  a  removal  might  then  be  made.  See,  fdso. 
Railroad  Co.  v.  MeKinley,  99  U.  S.  147. 

Such  were  the  decisions  interpreting  the  Uct  of  1867  as  it  orig- 
inally stood.   But  as  that  act,  revised  and  condensed,  appears  in  sab- 
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division  3.  §  639,  Ber.  St.,  there  is  a  transposition  of  words,  so  thai 
its  language  is  "before  the  trial  or  final  hearing.**  And  it  is  now  con- 
tended that  the  qnalifying  adjective  "final"  does  not  apply  to  "trial," 
but  only  to  "hearing, "and  that  "trial"  relates  to  the  trial  of  suits  at 
law,  and  "final  hearing"  to  the  hearing  of  suits  in  equity.  Hence 
that  a  snit  ai  law  must  be  removed  under  that  section  before  trial, 
and  that  in  view  of  the  language  of  the  section,  thus  changed  from 
that  of  the  original  act,  the  hearing  and  decision  of  a  demurrer  is  as 
clearly  a  "trial"  as  it  is  under  section  3  of  the  act  of  1875. 

This  contention  we  cannot  sustain.  Under  section  3  of  the  act  of 
1875  the  snit  must  be  removed  not  only  before  the  trial  thereof,  bnt 
before  or  at  the  term  at  which  it  could  be  first  tried.  This  is  a  re- 
quirement which  does  not  appear  in  the  act  of  1867,  nor  in  any  of  the 
former  removal  acts;  and  it  has  been  construed  to  mean  the  first 
term  at  which  the  cause  is  in  law  triable, — the  first  term  at  which  the 
cause  would  stand  for  trial,  if  the  parties  had  taken  the  usual  steps 
as  to  pleadings  and  other  preparations.  Babbitt  v.  Clark^  103  U.  3. 
606 ;  PuUman  Palace  Car  Co.  v.  Speck,  1 13  U.  S.  87 ;  S.  C.  5  Sup.  Ct, 
Bep.  374;  Gregory  v.  Hartley,  Id.  742;  S.  0.  5  Sup.  Ct.  Rep.  743. 
Herein  the  act  of  1875  is  materially  di£Ferent  from  any  statute  which 
preceded  it  authorizing  removals  from  the  state  to  the  federal  court ; 
and  this  is  an  important  consideration — undoubtedly  inflaeneing,  to  a 
considerable  extent,  the  decision  in  Alley  t.  Nott — in  determining  at 
what  stage  in  the  progress  of  a  cause  it  may  be  removed  under  the 
act  of  1867.  It  does  not  follow,  therefore,  as  a  necessary  sequence 
from  the  use  of  some  words  in  both  acts  that  are  identical,  that  the 
two  acts  must  have  the  same  construction,  it  appearing  that,  in  ma- 
erial  parts,  they  are  dissimilar. 

Subdivision  3  of  section  639,  Eev.  St.,  was  not  repealed  by  the  act 
of  1875.  This  was  expressly  adjudged  by  the  supreme  court  in  Hesa 
v.  Reynddt,  113  U.  S.  80,  S.  C.  6  Sup.  Ct.  Rep.  377.  where  it  is 
said  that  "this  clause  of  section  639  remains  and  is  complete  in  itself, 
furnishing  its  own  peculiar  cause  of  removal,  and  jirescribing  for 
causes  appropriate  to  it  the  time  within  which  it  must  be  done."  In 
determining  what  is  meant  by  the  words  "trial  or  final  hearing,"  as 
used  in  this  subdivision,  the  special  cause  of  removal  therein  pre- 
scribed, and  not  found  in  the  act  o£  1875,  is  to  be  considered.  The 
prejudice,  or  hostile  local  inflnence,  might  not  exist,  nor  have  been 
discovered,  at  the  beginning  of  the  suit,  nor  at  the  time  of  hearing  a 
demurrer,  nor  indeed  before  a  trial  on  the  merits  which  was  not  final. 
Therefore,  as  Mr.  Justice  Miller  says,  in  the  opinion  in  Heas  v.  Rey- 
noldSf  tupra,  "congress  intended  to  provide  against  this  local  hostility 
whenever  it  existed  up  to  the  time  of  trial ; "  which,  according  to  the 
general  sense  and  evident  intent  of  the  act,  means  final  trial.  The 
case  just  referred  to  was  one  in  which  there  had  been  a  trial  before 
commissioners  appointed  by  a  probate  court  to  pass  upon  claims 
against  an  estate,  and  after  such  trial  and  an  appeal  to  the  circuit 
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coDrt  of  the  ataCe,  bnt  before  a  trii^  by  jury  in  the  latter  conrt,  tba 
proceeding  was  removed  to  the  federal  ooait,  and  the  case  was  held 
removable  at  that  stage.  Speaking  of  snbdiviBion  8  of  section  639, 
it  is  said  in  the  opinion  that  a  trial  by  jury  is  "the  trial  or  final  hear- 
ing of  the  Bait,  which  would  conclude  the  right  of  removal,  and  until 
sacb  trial  commenced  the  right  of  removal  under  this  provision  re- 
mained." Thus  it  would  seem  that  the  supreme  court  now  place 
the  same  interpretation  upon  the  act  of  1867  in  its  present  form  aa 
was  placed  npon  it  when  Iruurance  Co.  v.  Dunn  was  decided,  and 
when  its  language  was  "the  final  hearing  or  trial.**  See,  also,  AjferM 
T.  WaUon,  5  Sup.  Gt.  Bep.  642. 

We  are  therefore  of  opinion  that  this  ease  is  distinguishable  from 
AUey  T.  Nott,  and  that  the  motion  to  remand  shotdd  1m  overroled. 

Hablan,  Jnstioe,  who  presided  in  the  hearing  of  this  case,  ooneun 
in  this  opinion. 


Chuuoo  &  A.  Bt.  Co.  V.  New  Tobk,  L.  E.  &  W.  B.  Co.  and  another. 

{Oireuit  Courts  8.  D.  J/eu  York.   July  8, 188S.) 

1.  RsitovAii  OF  Gausb — Skfabatb  Oontrdvbbst. 

Ab  the  bill  in  tbia  case  diacloacs  a  separate  coatroveiw  between  plalnUJt  and 
tbe  removing  defendant,  the  motion  to  remand  ia  deoied. 
S.  IxjOMOTioNS— Dauaqeb — Inadequatb  Redress. 

Injunctions  to  restrain  breaches  of  negative  covenanta  aod  mandatory  in- 
junctioDB  to  compel  the  obflnraiice  of  affirmative  oovenanta  are  granted  when 
the  threatened  breach  of  an  existing  contract  is  clearly  shown,  but  only  when 
the  recoTGfj  of  damages  at  law  would  Inadequately  redress  the  impencUng  In- 
Jury. 

9,  CkHTTRAOT— COHDmON. 

Where  an  agreement  Is  not  to  be  deemed  complete  until  certain  parties  have 
signed  it,  those  who  have  signed  it  cannot,  after  they  have  shown  by  acting 
under  it  that  they  considered  it  complete,  although  not  signed  fay  the  othen, 
claim  that  it  Is  not  binding  and  merely  inohoatCL 
4  iHJUNonoH— ViOLATHur  or  OoTMfAjrra.  . 

Kqnlty  will  restrain  the  violation  of  covenants  by  Inlunction,  notwltbatand- 
ing  Uieir  nature  is  such  that  specific  performance  woukl  not  be  decreed. 
S,  Railroad  Co mp amies —  Cohtbaot  to  Establish  Disfatgh  Frhight  liDrs— 

iKJtCNCTION. 

Contract  between  plainiiS  and  defendant  railroad  companies,  wfaereby  they 
agreed  to  establish  a  dispatch  freight  line  for  their  mutual  benefit  and  profit 
eonstmed,  and  ktU  that  a  breach  thereof  should  be  enlolned. 

In  Equity, 

Joseph  H.  Ckoate  and  Charlea  L.  Atterhary,  for  plaintiff. 

B.  H.  Bristow  and  W.  W.  McFarland,  for  defendants. 

Wallace,  J.  This  suit  was  removed  from  the  supreme  court  of 
this  state  to  this  court  npon  the  petition  of  the  New  Tork,  Lake  Erie 
&  Western  Bailroad  Company.  The  plaintiff  moves  to  remand,  and 
the  motion  presents  the  single  question  whether  there  is  a  contro- 
versy in  the  suit  which  is  wholly  between  the  removing  defendant  and 
the  plaintiff,  and  which  can  be  fully  determined  as  betweoi  them* 
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The  bill  of  complaint  is  filed  to  restrain  the  defendants  from  violating 
the  conditions  of  several  contracts  entered  into  between  the  parties, 
and  for  an  aoeoanting  for  moneys  due  to  the  plaintiff,  and  for  dam- 
ages. One  oause  of  action  against  the  defendants  is  founded  upon 
the  alleged  breach  of  the  second  clause  of  the  agreement.  Exhibit  A, 
annexed  to  the  bill,  vherebj  each  defendant  covenants  to  make  good 
any  deficiency  in  the  earnings  of  the  plaintiff  neoessazy  to  pay  plain- 
tiff's interest  upon  its  issae  of  mortgage  bonds  in  the  propcKrtion  to 
which  each  defendant  may  respectively  receive  gross  earnings  accruing 
from  its  traffic  with  the  plaintiff.  The  undertaking  thus  expressed  is 
not  a  joint  one  on  the  part  of  the  defendants,  but  is  several  and  distinct 
by  each,  and  the  liability  of  each  is  measured  by  its  own  proportion 
of  gross  earnings  received  from  its  trafSc  with  the  plaintiff.  Adriatic 
f^/fu.  Co.  V.  Tnadwell,  108  U.  S.  801 ;  S.  G.  2  Sup.  Ct.  Bep.  772. 
There  is  nothing  in  the  agreement  which  implies  that  the  defendants 
are  to  be  sareties  for  each  other,  or  answerable  for  eaoh  other's  de- 
fault. 

Although  a  joint  accounting  is  demanded,  the  liability  of  each  defend- 
ant is  several,  and  the  complainant  cannot  convert  a  controversy  which 
is  wholly  between  itself  and  each  of  the  two  defendants  into  one  be- 
tween itself  and  both  defendants,  by  treating  it  as  joint  in  the  prayer 
for  relief.  It  is  only  where  the  cause  of  action  is  fonnded  upon  a 
joint  and  several  liability  that  a  plaintiff  may,  at  his  election,  proceed 
against  both  defendants  jointly  or  each  severally.  Boyd  v.  QUI,  19 
Fan.  Bbp.  145;  LouisoilU  d  N.  B,Co,T.Ide,  114  TT.  S  -  £2 ;  8.  G.  6  Sup. 
Gt.  Bep.  735.  The  removing  defendant  and  the  plaintiff  are  the  only 
indispensable  and  the  only  proper  parties  to  the  suit,  so  far  as  it  is 
founded  upon  the  breach  of  the  second  clause  of  Exhibit  A.  The  bill 
thus  discloses  a  separate  controversy  between  the  plaintiff  and  the  re- 
moving defendant,  and  the  motion  to  remand  should  tber^ore  be 
denied. 

The  defendants  move  to  dissolve  the  ex  parte  injunction  obtained 
by  the  plaintiff  in  the  state  court,  restraining  the  defendants  from 
diverting  the  traffic  of  the  Great  Western  Dispatch  Freight  Line  from 
the  railroad  of  the  plaintiff,  and  from  diverting  any  traffic  from  the 
plaintiff's  road  which  it  is  entitled  to  receive  under  various  agree- 
ments set  ont  in  the  complaint,  and  from  retaining  and  appropriating 
certain  moneys  of  plaintiff  to  which  plaintiff  claims  to  be  entitled 
<mder  various  provisions  of  the  agreement  between  the  parties. 

It  cannot  be  seriously  contended  that  the  injunction  should  be  per- 
mitted to  stand  in  the  broad  form  in  which  it  was  granted.  So  far 
as  it  restrains  the  defendants  from  retaining  and  appropriating  mon- 
eys which  they  ought  to  pay  over  to  the  plaintiff,  it  should  be  vacated, 
because  the  plaintiff  has  an  adequate  common-law  remedy  to  recover 
these  sums.  Injunctions  to  restrain  breaches  of  negative  covenants, 
and  mandatory  injunctions  to  compel  the  observance  of  affirmative 
covenants,  are  granted  when  the  threatened  breach  of  an  existing  con- 
tract is  clearly  shown,  hut  only  when  the  recovery  of  damages  at  law 
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would  inadequately  redress  the  impending  injury.  So  far  as  the  in- 
junction restrains  the  diTersion  of  traffic  from  the  plaintiff,  the  plain- 
tiff's case  rests  upon  the  breaoh  of  two  distinet  oontracts.  The  first 
is  a  contract  between  the  parties  by  which,  in  consideration  of  the 
mutual  stipulations  to  be  kept  and  performed  by  each,  they  agreed 
that  so  much  of  the  railroad  of  the  defendant  the  New  Yerk,  Lake 
Erie  &  Western  Bailroad  Company  as  extended  from  the  city  of  New 
York  to  Salamanca,  and  bo  much  of  the  railroad  of  the  defendant 
the  New  York,  Fennsylvania  &  Ohio  Bailroad  C3ompany  as  extended 
from  Salamanca  to  Marion,  Ohio,  should  form,  with  the  railroad  of 
the  plaintiff  extending  from  Marion  to  Chicago,  and  then  under  con- 
struction, a  through  line  for  traffic,  both  freight  and  passenger,  be- 
tween New  York  and  Chicago.  In  that  agreement  the  plaintiff  cove- 
nanted to  forward  by  said  through  line  all  freight  and  passengers 
which  it  could  lawfully  control  to  all  points  reached  by  the  zsilzoads 
of  the  defendant  and  their  respective  connections,  provided  the  same 
could  be  done  at  equal  rates  and  with  equal  facilities  of  any  other 
line  or  route. 

The  defendant  the  New  York,  Lake  Erie  &  Western  Company  cov- 
enanted on  its  part,  so  far  as  it  oould  lawfully  control  the  same,  to 
forward  by  the  way  of  the  railroads  of  the  New  York,  Pennsylvania 
&  Ohio  Company  and  of  the  plaintiff,  as  nearly  as  practicable,  as 
large  a  proportion  of  its  all-rail  business  destined  for  Chicago  and 
points  beyond  as  the  business  received  by  it  from  Chicago  and  points 
beyond,  over  the  railroad  of  the  plaintiff,  and  of  the  New  York,  Penn- 
sylvania &  Ohio  Company,  should  bear  to  the  whole  amount  of  its 
all-rail  business  from  Chicago  and  points  beyond.  The  New  York, 
Pennsylvania  &  Ohio  Bailroad  Company  covenanted  on  its  part  to 
forward  by  the  railroad  of  the  plaintiff  as  large  a  proportion  of  its 
business  destined  for  Chicago  and  points  beyond,  originating  on  its 
own  line,  as  the  amount  of  its  business  from  Chicago  and  pointe  be- 
yond, coming  to  it  over  the  road  of  the  plaintiff,  should  bear  to  the 
whole  amount  of  the  business  coming  to  it  from  Chicago  and  points 
beyond,  and  destined  for  points  on  its  road  and  its  connection.  It  was 
farther  provided  in  this  agreement  that  through  rates  on  all  business 
doue  over  the  three  roads  should  be  divided  between  them  propor- 
tionately to  the  distance  carried  on  their  said  roads,  respectively,  after 
deducting  the  usual  tei'minal  and  lighterage  charges. 

The  bill  does  not  allege  in  specific  terms  the  breach  ot  any  of  the 
covenants  in  this  agi'eement  on  the  part  of  the  defendants.  It  avers 
on  information  and  belief  that  the  defendants  *'have  violated  their 
contracts  with  the  plaintiff  for  the  maintenance  and  support  of  the 
through  line  between  New  York  and  Chicago  by  the  diversion  of  traf- 
fic therefrom,  and  by  other  acts  hostile  to  the  interests  of  such  through 
line;"  but  in  what  particulars  the  defendants  have  violated  their  con- 
tract does  not  appear.  By  a  reference  to  the  affidavits  accompany- 
ing the  bill,  it  appears  that  tfae  defendant  the  New  York,  Lake  Erie 
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&  Weateip  Company  has  ooUected  and  retained,  and  refuses  to  pay 
over,  moneys,  a  portion  of  which  belongs  to  the  plaintiff.  «  Clearly 
the  plainliff  cannot  maintain  its  injunction  if  this  is  the  only  breaoh 
of  the  agreement  on  the  part  of  the  defendants.  The  general  arer- 
ment  of  k  diversion  of  traffic,  when  none  of  the  ciroamstaneeB  are 
shown>^  ii  a  mere  oonclusion  of  law.  The  bill  would  be  bad  upon  de- 
murrer. DiU-on  V.  Barnard,  21  Wall.  430,  437.  More  than  this  is 
necessary  to  authorize  an  injunction.  Spooner'y.  McConmUt  1  Mc- 
Iiean,  887,  360 ;  Brooks  v.  O'Hara,  8  Fbd.  Bep.  529. 

Aside  from  the  failure  to  allege  snffiotently  a  breach  of  this  agree- 
ment, there  is  another  fatal  objection  to  the  plaintiff's  case,  so  far  as 
it  is  founded  upon  this  agreement.  By  the  terms  of  the  agreement; 
'  the  defendants  were  to  forward  -by  the  railroad  of  the  plaintiff  only 
Buch  a  proportion  of  their  Chicago  tniffio,  respectively,  as  the  amount 
they  should  respectively  receive  from  the  plaintiff  bears  to  the  wh(de 
amount  of  traffic  coming  to  the  defendant  from  Chicago  and  points 
beyond.  There  is  no  allegation  in  the  bill  that  the  defendants  have  not 
forwarded  to  the  plaintiff  the  requisite  proportion  of  traffic  to  which 
the  plaintiff  is  entitled  under  the  terms  of  the  agreement.  If  they 
have  forwarded  that  proportion  the  plaintiff  has  no  cause  of  com- 
plaint. 

The  plaintiff's  right  to  an  injunction  must  be  sustained,  if  it  can 
be  sustained  at  all,  upon  the  case  made  in  respect  to  the  second  agree- 
ment referred  to.  By  that  agreement  the  plaintiff,  the  defendant 
the  New  York,  Lake  Erie  &  Western  Company,  and  several  other 
railroad  companies,  undertook  to  form  a  co-operative  organization  for 
the  development  and  accommodation  of  connecting  through  freight 
'traffic  between  certain  western  and  eastern  points  and  districts  upon 
or  reached  by  their  respective  roads  and  their  connections.  The  par- 
ties agreed  to  establish  a  freight  line  to  be  known  as  the  Great  West- 
ern T>iBpatch,  to  be  operated  via  Salamanca,  both  eastwardly  and 
westwardly,  solely  upon  and  in  connection  with  the  roads  of  the  sev- 
eral railway  companies  that  were  parties  to  the  agreement.  They 
were  to  contribute  a  capital  or  line  fund  and  pay  expenses  in  propor- 
tion to  their  earnings,  and  were  to  contribute  cars  in  proportion  to 
their  business.  Each  party  agreed  to  give  the  Dispatch  Une  as  fa- 
vorable rates,  time,  and  working  facilities  as  it  should  give  to  other 
freight  lines,  and  to  place  it  on  as  favorable  a  footing  in  every  respect 
as  the  most  favored  lines  operating  by  other  routes  or  roads  between 
the  same  or  similar  points.  West-bound  rates  were  to  be  controlled 
by  roads  east  of  Salamanca,  and  east-bound  rates  by  roads  west  of 
Salamanca ;  and  the  rates  were  to  be  maintained  as  high  as  those 
of  other  competing  lines.  The  line  was  to  be  in  charge  of  a  general 
manager,  selected  by  the  companies,  who  was  to  have  control  of  its 
agents,  and  to  whom  accounts  were  to  be  transmitted  by  the  several 
companies,  and  who  was  to  adjust  and  pay  over  the  snms  accruing 
to  each. 
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The  agreement  is  silent  in  regard  to  the  manner  in  vhich  traffie  is 
to  be  secared  for  or  contributed  to  the  Dispatch  line  by  the  several  com- 
panies. There  is  no  stipulation,  express  or  inferential,  which  binds 
either  of  them  to  give  traffic  or  business  to  the  Pispatch.  The  pro- 
vision that  the  parties  shall  give  to  each  other  facilities  equal  to  those 
given  to  like  traffio  of  other  railway  Unes,  negatives  the  infeAnce  that 
their  traffic  or  business  is  to  be  given  exclusively  to  the  Dispatch. 
Manifestly  it  was  the  contemplation  of  the  parties  to  this  ^preement 
that  their  mutual  interests  would  be  promoted  and  developed  by  this 
co-operative  organization,  and  that  considerations  of  profit  and  con- 
venience would  induce  each  to  contribute  its  full  share  of  traffic.  The 
bill  alleges  that  by  the  terms  of  this  agreement  each  pfuiy  stipulated 
to  give  to  the  line  all  traffic  it  eonld  control,  intended  for  shipment ' 
between  points  upon  the  lines  of  the  railroads,  parties  to  the  afi^ee- 
ment.  This  averment  is  a  mere  conclusion  of  the  pleader,  and  wholly 
unwarranted  by  the  agreement.  The  breach  assigned  is  in  part  pre- 
dicated npon  this  unfounded  allegation. 

It  is  alleged,  however,  and  the  affidavits  support  the  bill  in  this  re- 
gard, that  traffic  destined  for  transportation  over  the  Dispatch  line, 
and  received  by  it,  has  been  continuously  diverted,  by  the  influence 
and  intervention  of  the  defendant  the  New  York,  Lake  Erie  &  West- 
em  Company  with  the  manager  of  the  Dispatch  line,  from  the  rail- 
road of  the  plaintiff  . to  lines  of  railroad  companies  not  parties  to  the 
agreement.  If  freight  is  delivered  to  the  defendants  for  transporta- 
tion by  the  Dispatch  line  to  Chicago,  or  to  intermediate  points  to 
which,  by  the  usual  course  of  business,  it  would  be  transported  over 
the  plaintiff's  railroad,  and  the  traffic  which  the  plaintiff  would  thereby 
receive  has  been  diverted  by  the  aotaons  of  the  defendants,  a  sub-  * 
stantial  breach  of  the  agreement  on  the  part  of  the  defendants  has 
taken  place,  because  the  agreement  expressly  provides  that  the  freight 
line  is  to  be  operated  solely  by  the  railway  companies  parties  to  the 
agreement.  The  plaintiff  is  entitled  to  receive  its  due  proportion  of 
the  traffic  which  it  would  thus  derive.  It  is  apparent,  from  the  facts 
stated  in  the  affidavit,  as  well.as  from  the  character  of  the  agreement 
itself,  that  it  would  be  difficult  and  probably  impossible  to  determine 
the  extent  of  the  pecuniary  loss  which  the  plaintiff  may  sustain  by 
this  diversion  of  traffic.  The  defendants  insist  that  the  plaintiff  has 
violated  the  agreement  upon  its  part;  but  the  affidavits  do  not  sastain 
this  assertion. 

The  defendants  rely  upon  two  legal  propositions  to  defeat  the  right 
of  the  plaintiff  to  an  injunction  restraining  this  diversion  of  traffic : 
FirsL  It  is  contended  that  the  agreement  for  the  organization  and 
maintenance  of  the  Dispatch  line  is  not  valid,  because  various  rail- 
road companies  who  were  named  in  the  agreement  as  parties  to  it 
did  not  sign  or  subsequently  come  in  under  its  terms.  Doubtless  an 
agreement  which  is  not  to  be  deemed  complete  until  other  signatures 
should  be  attached  to  it,  is  not  binding  upon  those  who  have  signed 
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it.  But  here  the  partioB  who  sign  have  placed  their  own  interpre- 
taiiou  upon  the  agreement,  and  shown  by  their  own  acts  in  main- 
taining the  organization  and  transacting  the  basiaeBs  according  to  its 
provisions  since  the  first  day  of  January,  1884,  that  they  regarded 
it  as  complete,  although  not  signed  by  the  others.  It  is  qaite  too 
late  for  them  to  say  now  that  it  was  merely  an  inchoate  affair. 
Secondly.  It  is  contended  that  the  agreement  is  of  such  a  character 
that  a  court  of  equity  will  not  attempt  to  decree  its  specific  perform- 
ance, and  therefore  an  injunction  should  not  be  granted  to  restrain 
its  breach.  It  is  urged  that  the  contract  is  one  in  which  the  skill, 
experience,  and  cultirated  judgment  of  the  parties  must  be  exercised, 
in  order  to  confer  upon  either  of  them  the  substantial  benefit  of  its 
performance,  and  also  that  it  would  require  a  constant  supervision 
and  intervention  on  the  part  of  the  court,  during  the  five  years  of  the 
life  of  the  contract,  to  enforce  ito  observance. 

The  cases,  Fallon  v.  Railroad  Co.  l.Dill.  121;  Marble  Co.  v.  Ripley, 
10  Wall  358;  Port  Clinton  R.  Co.  v.  Cleveland  de  T.  R,  Co.  la  Ohio 
St.  544;  and  Rosa  v.  Union  Pac.  Ry.  Co.  Woolw.  26,  are  cited  as  ad- 
judications  of  our  own  courts  in  point;  and  the  English  cases,  Lvm- 
ley  V.  Wagner^  1  De  G.,  M.  &  G.  604;  Johnson  v^Skrewsbury  dt  B.  Ry. 
Co.  3  De  G.,  M.  &  G.  914;  Peto  v.  Brighton  Ry,  Co,  11  Wkly.  Bep. 
874,  are  also  cited. 

In  many  cases  where  the  act  to  be  done  by  the  delinquent  party 
was  not  a  single  act,  to  compel  which  a  single  decree  of  the  court 
would  be  sufficient,  but  a  series  of  acts  which  would  call  for  the  fre- 
quent interpc^ition  of  the  court  during  a  protracted  period  of  time  by 
successive  decrees  or  orders,  the  inconvenience  of  the  remedy  of  spe- 
cific performance  has  been  deemed  so  great  that  the  courts  have  re- 
fused to  interfere,  and  have  left  the  party  aggrieved  to  his  remedy  at 
law.  So,  al§o,  when  the  act  to  be  performed  depends  upon  the  skill, 
experience,  and  cultivated  judgment  of  the  person  who  has  obligated 
himself  for  its  performance,  courts  of  equity  will  not  undertake  to  co- 
erce a  literal  and  perfunctory  performance  which  would  be  but  a  vain 
and  idle  act. 

It  is  one  thing,  however,  to  stop  a  party  from  doing  t^iat  which  he 
cannot  rightfully  do,  and  another  to  undertake  to  compel  him  to  do 
an  act  involving  the  exercise  of  faculties  and  judgment  which  are  pe- 
culiar and  personal  to  himself;  and  the  argument  from  inconven- 
ience which  may  properly  be  invoked  when  the  court  is  asked  to  de* 
cree  a  specific  performance  would,  if  it  should  be  controlling  when 
the  court  is  asked  to  restrain  the  doing  of  an  unlawful  act,  apply  to 
all  cases  in  which  the  corrective  power  by  injunction  is  exercised. 

In  the  case  of  Lumley  v.  Wagner  the  defendant  had  entered  into 
an  engagement  with  the  plaintiff  to  sing  at  his  theater,  and  not  to 
sing  at  any  other  theater,  and  it  was  held  that  although  the  court 
would  have  been  unable  to  specifically  enforce  the  defendant's  affirm- 
ative covenant  to  sing,  it  could,  nevertheless,  rdstiain  a  violation  of 
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bis  negative  covenant.  MeCavU  v.  Braham,  16  Fsd.  Bbp.  38,  is  a 
similar  case.  In  Singer  Settfing-mackine  Co,  t.  Union  ButUm-hole  ds  E. 
Co.  1  Holmes,  358,  the  oourt,  after  a  careful  review  of  the  authorities, 
held  that  an  injunction  may  be  granted  to  restrain  acts  in  violation 
of  a  lawful  contract,  although  the  nature  of  the  contract  is  such  that 
specific  performance  Would  not  be  enforced.  -  Lowbll,  J.,  said :  "It 
is  now  firmly  establuhed  that  the  ooort  will  often  interfere  by  injunc- 
tion when  it  cannot  decree  specific  perfomuuice."  To  the  same  ef- 
fect is  W.  C7.  Tel.  Co.  v.  Union  Pac.  Ry.  Co.  3  Fed.  Rep.  423,  439; 
Wells,  Fargo  d  Co.  v.  Oregon  By.  dN.  Co.  16  Amer.  &  Eng.  R.  Cas. 
71 ;  and  Wells^  Fargo  d  Co.  v.  Northern  Poo.  i2.  Co.  18  Amer.  ft  Sng. 
R.  Gas.  441. 

Wolverhamptort  d  W.  Rjf.  Co.  v.  London  d  N.  W,  Ry,  Co,  L.  B.  16 
Eq.  438,  is  a  case  quite  in  point,  where  the  defendant  was  restrained 
from  a  wrongful  diversion  of  traffic  on  the  plaintiff's  road.  The  agree- 
ment between  the  two  companies  was  that  the  defendant  should  work 
the  plaintiff's  line,  and  during  the  continuance  of  the  agreement  de- 
velope  and  accommodate  the  local  and  through  trade  thereof,  and  carry 
over  it  certain  specified  traffic.  The  bill  vras  filed  to  restrain  the  de- 
fendant from  carrying  a  portion  of  the  traffic  which  ought  to  have 
passed  over  the  plaintiff's' line  by  other'lines  of  the  defendant.  The 
point  was  made  by  the  defendant,  which  is  made  here,  that  the  court 
could  not  undertake  to  enforce  specific  performance  upon  such  a  con- 
tract, because  it  would  require  a  series  of  orders,  and  a  general  su- 
perintendence, to  enforce  the  performance,  which  could  not  conven- 
iently be  administered  by  a  court  ol  justice;  but  the  point  wi&s  over- 
ruled and  the  injunction  granted. 

It  is  not  a  valid  objection  to  the  plaintiff's  right  to  an  injunction 
that  other  railroad  corporations,  parties  to  the  agreement,  are  not 
parties  to  this  controversy.  None  of  them  are  interested  in  the  spe- 
cific controversy  now  before  the  court.  It  has  been  assumed  by  the 
plaintiff,  upon  the  argument  of  the  motion,  that  the  defendant  the 
New  York,  Pennsylvania  ft  Ohio  Railroad  Company  was  a  party  to 
the  agreement.  It  appears,  however,  that  its  only  relation  to  the 
Great  Western  Dispatch  line  is  that  of  lessor  to  the  defendant  the 
New  York,  Lake  Erie  &  Western  Railroad  Company,  and  all  acts  done 
in  violation  of  the  agreement  have  been  those  of  the  latter  company. 

The  order  of  the  court,  therefore,  is  that  the  injunction  be  vacated 
as  against  the  New  York,  Pennsylvania  ft  Ohio  Railroad  Company, 
and  as  againat  the  other  defendant  that  it  be  modified  in  accordance 
with  this  opinion. 
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Eastok  v.  Gebhah-Aherioan  Bahk. 


{OirctUt  Court,  S.  Z>.  Ifeu  York.   July  8, 1886.) 


1.  Plkdox— Ddtt  op  Plgdosb. 

When  uegotial>]e  inEtruments  are  pledged  as  collateral  it  le  the  datj  of  the 
pledgee,  act  only  so  to  deal  with  them  as  not  to  destroy  their  value,  but  he  is  to 

use  ordinary  diligence  to  make  them  available  for  tho  payment  of  thedebt;  and 
if  he  suffers  indorsed  paper  to  mature'without  resorting  to  the  necessary  steps 
to  charge  the  indorser,  or  fails  to  pursue  reasonably  the  primary  parties^  he  may 
become  responsible  for  any  loss  that  may  ensue. 

2.  bAUE— DOTT,  WHEN  FeRFOBUED. 

When  the  pledgee  has  exercised  ordinary  diligence  to  secure  the  fruits  of  the 
pledge  for  the  benefit  of  the  pledgeor,  in  view  of  all  the  circumstances  of  the 
partioular  tranaaotlon,  hla  duty  has  been  fnllj  discharged.  ' 
Bahb— Plbdob  of  Borim  Bbiho  Pakt  ot  Ibsob  Bbouked  bt  TBun  Obmd. 

Where  bonds,  part  of  an  issue,  all  of  which  are  secured  by  a  fund  to  be  reaU 
ized'bya  public  sale  of  real  estate  upon  public  notice  by  a  trustee  for  Uio  bond- 
holders and  the  grantors  in  a  trust  deed,  are  pledged,  the  pledgee  owes  no 
duty  to  the  pledgeor  of  bidding  at  the  sale  of  the  land,  and  may  lawfully  bid 
and  become  a  purchaser  of  the  land  himself, 
i.  Samb— SAI.B  OF  Land— PuROHASB  bt  Pledobb. 

borrowed  of  defeodant  on  his  note  $27,200,  and  deposited  as  collateral  40 
bonds,  part  of  an  issue  of  100,  secured  by  a  deed  of  trust  with  power  of  sale  on 
land  In  Illinois.  B.  failed  to  pay  his  notes,  and  the  land  was  sold  by  the  trustee 
pursuant  to  the  terms  of  the  trust  deed,  and  was  bought  in  by  an  agent  of  the 
bondholders,  and  part  of  it  conveyed  by  him  to  the  defendant.  Held,  that  the 
defendant  did  not  sustain  such  a  flduciary  relation  to  B.  as  to  preclude  it  from 
acquiring  avalid  tit^o  to  the  land,  although  the  relatitmof  pledgeor  and  pledgee 
existed  between  B.  and  the  defendant  at  the  time. 

In  Equity. 

CharUi  P.  Crothy^  for  plaintiff. 
Edward  SaUmorit  for  defendant. 

Wallace,  J.  In  April,  187fi,  the  firm  of  Bowen  Brothers  borrowed  ' 
$27,500  of  the  defendant,  giving  notes  payable,  respeetively,  two,  three, 
and  fonr  months  from  that  date.  As  collateral  seoarity  for  the  pay- 
ment of  this  loan,  Bowen  Brothers  deposited  with  the  defendant  40  , 
bonds  of  the  denomination  of  $1,000  each,  made  by  them  payable  to 
bearer  five  years  from  date,  with  interest  semi-annnally,  and  bearing 
date  April  1, 1873.  These  bonds  were  part  of  a  series  of  100  of  like 
traor  and  amonnt,  all  of  which  were  secured  by  a  tmst  deed  of  cer- 
tain real  estate  in  Cook  county,  lUinois,  executed  by  Bowen  Brothers 
to  one  Smith,  as  trustee,  for  the  purpose  of  securing  the  prompt  pay- 
ment of  the  said  bonds  and  the  interest  thereon,  in  whosesoever  hands 
the  same  might  be.  The  trust  deed  provided  that  in  case  of  default 
in  payment  oi  the  bonds  or  interest  it  should  be  lawful  for  the  trus- 
tee, on  the  application  of  the  bolder  of  any  of  said  bonds,  to  sell  the 
said  real  estate,  or  any  part  thereof,  and  all  the  right  and  equity  of 
redemption  of  the  grantors  therein,  at  public  vendue,  to  the  highest 
bidder,  for  cash,  and  upon  making  such  sale  to  execute  and  deliver  to 
the  purchaser  a  deed  of  conveyance  in  fee  of  the  premises  sold,  which 
sale  and  conveyance  should  be  a  perpetual  bar,  both  in  law  and  equity, 
against  the  grantors,  their  h«rs  and  assigns,  and  all  other  persons 
elaitning  nndw  them.   Bowen  Brothers  have  never  paid  the  defend- 
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ant'a  loon  to  them.  By  the  terms  of  the  pledge  made  by  Bowen 
Brothers  to  the  defendant  of  the  40  bondq,  the  defendant  was  author- 
ized, on  non-payment  of  the  notes  at  maturity,  to  sell  the  collaterals 
at  the  board  of  brokers,  at  pnblio  anotion  or  at  private  sale,  and  with- 
out notice  to  Bowen  Brothers,  and  to  apply  the  proceeds  of  such  sale 
to  the  payment  of  the  notes.  The  defendant  has  never  made  a  sale 
of  the  collaterals,  puxsuant  to  the  terms  of  the  pledge,  and  still  re- 
tains the  bonds. 

In  January,  1877,  the  trustee  in  the  trust  deed,  apon  the  appli- 
cation of  the  State  Savings  Institution  of  Chicago,  the  holder  of  39 
of  the  bonds,  upon  which  no  interest  had  been  paid,  sold  the  prem- 
ises, after  due  notice,  at  pnblio  auction,  to  one  Dexter,  the  highest  bid- 
der, for  $50,000  oa^.  The  sale  was  regular,  and  the  trustee  con- 
veyed to  Dexter  conformably  to  the  terms  of  the  power  in  the  trust 
deed.  In  purchasing  the  real  estate.  Dexter  acted  as  agent  for  the 
holders  of  the  bonds,  including  the  defendant,  he  havii^  been  author- 
ized by  the  holders  to  bid  for  and  pnrohase  the  property  for  them 
jointly,  in  order  to  protect  their  interests.  Thereafter,  he  eonveyed 
to  the  defendant  40-100  of  the  property  pnrohased  by  him,  and  in  a 
partition  suit,  subsequently  brought,  a  separate  portion  of  the  real  es- 
tate was  set  off  to  the  defendant  in  lieu  of  its  undivided  interest  in 
the  property.  No  part  of  the  purchase  mcmey  paid  by  Dexter  was 
actually  advanced  by  the  defendant,  but  the  defendant  credited  Bowen 
Brothers  with  40-100  of  the  amount  upon  their  loan,  leaving  Bowen 
Brothers  still  indebted  to  the  defendant  in  the  sum  of  several  thou- 
sand dollars. 

In  February,  1881,  the  defendant  sold  and  conveyed  the  real  estate 
tha's  acquired  by  it  to  one  Bore,  for  the  sum  of  $66,000.  The  com- 
plainant claims  to  have  acquired  all  the  interests  of  Bowen  Brothers, 
and  all  their  cause  of  action  against  the  defendant  growing  out  of  the 
.  transaction,  by  mesne  transfers  from  their  assignee  in  bankruptcy. 
He  files  this  bill  upon  the  theory  that  the  defendant  is  bound  to  ac- 
count for  the  $56,000,  the  proceeds  of  its  sale  of  the  real  estate  to 
Dore,  and  for  the  rents  and  profits  during  the  time  the  defendant  was 
in  possession  of  the  real  estate.  It  is  not  alleged  in  the  bill  that  the 
sale  of  the  real  estate  was  not  fairly  made,  or  that  the  sum  for  which 
it  was  purchased  was  not  a  fair  price,  or  that  the  defendant  acted 
otherwise  than  in  entire  good  faith,  and  for  the  sole  purpose  of  pro- 
tecting its  own  debt.  The  theory  of  the  bill  is  that  the  pledgeors  are 
entitled  as  a  matter  of  striot  right  to  the  profits  made  by  the  defend- 
ant by  a  fortunate  sale  of  the  real  estate  after  four  years  had  elapsed 
since  the  purchase. 

Inasmuch  as  the  defendant  has  all  along  been  a  pledgee  of  the 
collaterals,  which  were  hypothecated  to  it  by  Bowen  Brothers  as  se- 
curity for  its  loui  to  them,  it  is  clearly  bound  to  acoonnt  to  them  or 
to  their  assignee  for  all  moneys  received  by  it  from  the  eoUaterals. 
If  the  defendftot  had  exchanged  the  bonds  direetly  for  the  real  estate, 
nnqnestionaUy  it  would  be  aooonntable  for  the  Tolue  of  the  seal  es- 
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tate,  and  the  pledgeors,  upon  tendering  the  snm  due  upon  the  loan, 
voald  be  entitled  to  a  oonveyanoe.  In  that  case  it  woold  have  ex- 
changed the  pledged  property  for  other  property,  in  contravention  of 
its  duties  as  a  trustee  for  the  pledgeors  to  sell  the  pledged  property 
and  apply  the>availB  to  the  discharge  of  the  debt.'  Unless  the  pur- 
chase at  the  sale  was,  in  legal  effect,  such  an  exchange,  the  pledgeors 
had  no  interest  in  the  purchase,  except  upon  the  theory  that  tbe  de- 
fendant was  incapacitated,  beeanse  of  ite  fiduciary  relation  towards 
tbe  pledgeor,  from  purchasmg  on  its  own  account. 

In  considering  the  rights  of  the  parties,  the  circumstance  that  th6 
pledgeors  were  the  grantors  in  the  trust  deed  may  be  left  out  of  view, 
and  the  case  may  properly  be  treated  as  though  the  bonds  pledged 
to  the  defendant,  and  tbe  trust  deed  securing  them,  had  been  executed 
by  persons  other  than  the  immediate  parties  to  the  pledge.  The  in- 
terests of  Bowen  Brothers  in  the  real  estate,  as  grantors  in  tbe  trust 
deed,  was  cut  oS  by  the  sale  made  by  tbe  trustee,  and  they  occupy 
no  different  relation  to  the  transaction  as  the  grantors  than  if  they 
had  never  conveyed  to  the  trustee.  Their  rights,  whatever  they  are, 
accrue  because  they  were  the  pledgeors  of  the  bonds.  The  real  estate 
was  not  pledged  to  the  defendant,  but  a  sum  of  money  to  be  produced 
by  a  sale  of  real  estate  was  pledged  as  an  incident  of  tbe  bonds.  That 
Bum,  when  received,  was  to  become  the  money  of  the  defendant,  and 
was  to  extinguish  defendant's  debt  against  the  pledgeors  pro  tanto. 
The  pledgeors  had  no  interest  in  it  after  it  was  received  by  the  defend- 
ant, and  whether  it  was  invested  profitably  or  unprofitably,  whether 
in  tbe  same  land  by  which  it  was  originally  produced  or  in  other  lands, 
\caB  a  matter  of  no  concern  to  the  pledgeors. 

If  the  defendant,  as  a  pledgee  of  the  bonds,  was  under  a  duty  to 
the  pledgeors  tu  intervene  at  the  sale  under  the  trust  deed,  and  to  pro- 
mote a  sale  on  advantageous  terms  for  the  benefit  of  the  pledgeors 
so  as  to  enable  them  to  realize  as  much  as  possible  upon  the  bonds, 
it  might  well  be  urged  that  this  duty  would  subject  the  defendant  to 
the  ordinary  disabilities  of  a  fiduciary,  and  incapacitate  it  from  pur-, 
chasing  directly  or  indirectly  for  its  own  benefit  without  the  consent 
of  the  pledgeors.  In  the  language  of  the  court  in  Torrey  v.  Bank  of 
Orleans,  9  Paige,  Ch.  663: 

"It  is  a  settled  principle  of  equity  that  no  person  whcis  placed  in  a  situa- 
tion of  trust  or  confidence  in  reference  to  the  subject  of  a  sale  can  be  a 
purchaser  of  the  property  on  his  own  account."  ^ 

Where  he  has  a  duty  to  perform  which  is  inconsistent  with  the 
character  of  a  purchaser,  he  cannot  divest  himself  of  the  equities  of 
the  cestui  que  trust  to  demand  the  profits  that  may  arise  from  the 
transaction.  As  was  stated  in  Michoud  v.  Girod,  4  How.  655,  by 
Mr.  Justice  Wayne  : 

**  The  general  rule  stands  upon  our  great  moral  obligation  to  refrain  from 
placing  ourselves  in  relations  which  ordinarily  excite  a  conflict  between  self- 
interest  and  integrity." 
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It  matters  not,  when  the  fidaciary  relation  exists,  that  the  sale  was 
brought  abont  by  a  third  party  without  any  active  procurement  or 
intervention  on  the  part  of  the  fiduciary,  or  that  the  sale  was  public, 
or  that  the  price  was  fair,  or  that  there  was  no  \intention  to  gain  an 
unfair  advantage.  The  real  question  in  the  case  is  wj^ether  the  de- 
fendant owed  such  a  duty  to  the  pledgeors. 

When  negotiable  instruments  are  pledged  as  collateral,  it  is  the 
duty  of  the  pledgee,  not  only  so  to  deal  with  them  as  not  to  destroy  or 
impair  their  value,  but  he  is  to  use  ordinary  diligence  to  make  them 
available  for  the  payment  of  the  debt.  If  he  suffers  indoirsed  paper 
to  mature  without  resorting  to  the  necessary  steps  to  charge  the  in- 
dorser,  or  fails  to  pursue  reasonably  the  primary  parties,  be  may  be- 
come responsible  for  any  loss  that  may  ensue,  Whitteii  v.  Wright, 
34  Mich.  92;  Rusaell  v.  Heater^  10  Ala.  535 ;  Barrow  v.  RkineUmderf 
S  Johns.  Ch.  614;  Latnberton  v.  mndom,  12  Minn.  322,  (Gil.  151.) 
Even  the  neglect  to  prosecute  overdue  paper  may  subject  the  pledgee 
to  liability  to  the  pledgeor  in  case  of  toss.  Rice  v.  Benediett  19  Mioh. 
132;  Hanna  v.  Holton,  78  Pa.  St.  334;  Word  t.  Morgan^  6  Sneed, 
79;  Noland  v.  Clark,  10  B.  Mou.  239. 

When  the  pledgee  has  exercised  ordinary  diligence  to  secure  the 
fruits  of  the  pled^  for  the  benefit  of  the  pledgeor,  in  view  of  all  the 
oironmstances  of  the  particular  transaction,  his  duty  has  been  fully 
discharged.  Applying  this  standard  of  diligence  to  the  present  case, 
it  seems  clear  that  the  defendant  was  not  required  by  its  duties  'to 
the  pledgeors  to  become  a  bidder  at  the  sale,  or  take  any  active  meas- 
ure  to  increase  the  fund  to  be  realized  thereby.  By  the  terms  of  the 
trust  deed  the  land  was  to  be  sold  publicly,  after  a  published  notice 
of  20  days  by  a  trustee,  who  was  to  sell  or  adjourn  the  sale  at  his 
discretion,  and  whose  duty  it  was  to  consult  the  best  interests  of  all 
parties  interested  in  the  sale.  The  defendant  might  reasonably  rely 
upon  the  presumption  that  such  a  sale  would  be  fairly  conducted  and 
would  produce  a  fair  return.  It  occupied  no  better  position  than  the 
j}ledgeors  did  in  respect  to  promoting  an  advantageous  sale,  and  there- 
fore did  not  stand  in  the  relation  of  a  fiduciary  towards  the  pledgeor. 
In  view  of  the  scheme  of  the  sale,  the  defendant  had  a  right  to  infer 
that  the  pledgeor  intended  to  consent  in  advance  that  the  amount  of 
the  fund  applicable  to  the  bonds  should  be  determined  by  the  result 
of  the  sale. 

If  no  active  duty  to  promote  an  advantageous  sale  was  incumbent 
upon  the  defendant,  it  was  not  incapacitated  from  becoming  a  pur- 
chaser at  the  sale.  The  reason  why  a  pledgee  cannot  ordinarily  ac- 
quire a  valid  title  as  against  the  pledgeor  by  a  purchase  of  the  property 
pledged,  although  the  sale  is  regularly  and  publicly  made,  unless  the 
pledgeor  assents,  (Middlesex  Bank  Y.Minot,  4  Mete.  325;  ,Bryiin  v. 
Baldwin,  52  N.  Y.  232,)  is  because  he  cannot  be  at  the  same  time  a 
vendor  and  a  purchaser  of  the  property.  The  defendant  here  was 
not  the  vendor,  but  occupied  the  position  of  a  creditor,  or  of  a  cestui 
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qtu  trust,  seeking  to  realize  as  mnch  as  might  be  practicable  out  of  a 
fund  by  which  its  debt  was  secured. .  The  defendant  and  the  pledge- 
OTs  stood  upon  terms  of  complete  equality.  The  circumstance  thai 
the  defendant  did  not  j^toally  advance  any  money  upon  the  parobase 
is  not  material. .  The  teansaotion  was  the  same  in  sabstance  as  if  it 
had  paid  the  purchase  price  in  money,  and  when  it  was  received  back 
its  portion  of  the  proceeds  of  the  sale  had  applied  the  amount  upon 
the  debt  of  the  pledgeor. 

Having  reaehed  the  oondnsion  that  the  defendant  had  a  right  to 
pnrehase  the  real  estate,  and  that  no  equities  of  the  pledgeors  were 
impressed  upon  the  transadtion,  it  is  not  necessary  to  consider  other 
questions  which  hare  been  made  in  the  case  respecting  the  plaintiff's 
acquisition  of  the  rights  of  Bowen  firothen. 

The  bill  is  diemiseed,  with  coeta. 


ICirmU  Ontrt,  V.  Neu  Jtn^,  August  1, 188S.) 

ISqVm  PlEADIXO— PABTIKS— Deudrbeb. 

In  a  suit  in  equity  which  is,  in  effect,  an  application  to  the  court,  to  compel 
the  ezecntor  of  an  executor  to  pay  orer  to  complainant  a  share  of  the  estate 
bequeathed  to  one  of  the  testator's  children,  to  which  complainant  alleges  he 
has  succeeded  by  operation  of  law,  by  virtue  of  certain  attachment  proce'edioga 
to  enforce  satiafBction  of  a  debt  due  him,  the  defendant  has  a  right  to  demand 
that  Buch  child  be  made  a  party  defendant,  and  a  bill  tliat  fails  to  do  so  will  be 
held  defective  for  want  of  proper  parties^  on  demurrer. 

On  Bill.  etc. 

Chancey  H.  Bea$ley,  for  complainant. 
Wm.  If.  Morrow,  for  defendant. 

Nixon,  J.  To  the  bill  of  complaint  originally  iBled  in  the  court  of 
chancery  of  the  state  of  New  Jersey  the  defendant  put  in  a  general 
demurrer,  and  then  removed  the  case  into  this  court.  The  case  vss 
duly  set  down  for  argument,  and  several  grounds  are  urged  by  the 
counsel  for  the  defendant  why  the  demurrer  should  be  sustained.  The 
demurrer  admits  the  facts  set  forth  in  the  bill,  and  these  are  sub- 
stantially as  follows : 

About  March  1, 1877,  one  Abraham  Egbert,  of  the  county  of  War- 
ren and  state  of  New  Jersey,  made  and  executed  his  last  will  and  tes- 
tament, according  to  the  laws  of  the  state,  which,  inter  alia,  contained 
the  following  clauses : 

"Item.  I  also  devise  and  bequeath  to  my  two  daughters,  afor^id.  all  the 
Income  of  mv  real  estate,  wherever  the  same  may  be  situate,  for  the  term  of 
five  years  after  ray  decease,  and  in  case  my  real  estate  be  sold  before  the  ex- 
piration of  live  years  after  ray  decease,  then  I  do  order  the  proceeds  of  the 
sales  of  the  same  to  be  kept  at  interest,  and  the  interest  to  be  paid  to  my  two 
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datif^ters,  aforesaid,  until  the  expiration  of  the  five  yeftrs,  aforemid;  and  if 
either  of  my  daughters  should  die,  leaving  no  heirs,  before  the  expiration  of 
the  five  years  tUFter  my  decease,  then  It  is  my  will  that  all  the  bequests  herein- 
before shall  go  to  the  sarvlvor. 

"/tem.  I  do  order  and  direct  my  executor,  hereinbefore  named,  to  sell  ail  the 
real  estate  at  any  time  he  may  think  best  for  the  Intwest  of  my  estate,  either 
at  puUic  or  private  sale^  within  seven  years  after  my  decease,  and  at  the  ex- 
piration of  the  five  years,  or  as  soon  as  can  be  after  that  time,  to  divide  the 
proceeds  of  the  sale  of  said  real  estate  equally  between  all  my  children, — the 
children  of  Lucy  Shoemalter  receiving  one  equal  share." 

No  other  dispoBition  was  made  of  his  real  estate.  He  afterwards 
died  seized  of  a  good  qnantity  of  land,  situate  in  thb  said  county  of 
Warren,  and  leaving  five  children  and  grandchildren,  who  were  the 
children  of  his  two  deceased  daughters.  Lacy  Shoemaker  and  Eliza 
Jones.  One  Robert  L.  Garrison  was  appointed  .the  executor  of  the 
will,  who  duly  proved  and  took  npon  himself  its  execution.  John  W. 
Egbert  was  one  of  the  testator's  children,  who  resided  at  Easton,  in 
the  state  of  Pennsylvania.  After  the  death  of  his  father  he  became 
indebted  to  the  complainant  in  a  considerable  sum  of  money,  and  the 
complainant,  in  order  to  recover  the  same,  caused  a  writ  of  attach- 
ment to  be  issued  out  of  the  circuit  court  of  the  county  of  Warren 
against  the  rights  and  credits,  goods  and  chattels,  moneys  and  effects, 
lands  and  tenements,  of  the  said  John,  which  had  so  dracended  to 
him  from  his  father,  and  which,  by  the  will,  was  ordered  to  be  sold 
as  aforesaid,  and  attache<)  the  same,  and  afterwards,  to-wit,  on  the 
twenty-third  of  May,  1879,  recovered  a  judgment  in  said  court,  by 
virtue  of  the  said  writ  of  attachment,  in  the  sum  of  f 972.  One  Jehiel 
O.  Eerr  was  appointed  by  the  court  auditor  in  the  attachment  pro- 
ceedings, who  advertised  and  sold,  in  due  form  of  law,  the  estate  and 
interest  of  the  said  John  W.  Egbert  in  the  lands  ordered  to  be  sold 
by  the  said  testator,  and  the  complainant  became  the  purchaser  of 
the  same,  to  whom  the  auditor  duly  conveyed  the  title  by  deed  dated 
October  3,  1879.  More  than  five  years  after  the  death  of  the  testator, 
and  before  the  expiration  of  seven  years,  Robert  L.  Garrison,  the  ex- 
ecutor,  under  the  provisions  of  the  will,  sold  at  public  sale  the  real 
estate  of  which  the  said  Abraham  died  seized,  and  of  which  the  com- 
plainant claims  to  be  the  owner  of  the  one-seventh  part,  as  purchaser 
under  the  attachment  proceedings,  and  received  therefor  the  sum  of 
$7,500.  The  estate  was  duly  settled  in  the  orphans'  court  of  the 
county  of  Warren,  and  all  the  debts  of  the  testator  were  paid  from 
the  personalty,  and  the  executor  held  the  proceeds  of  the  sale  of  the 
real  estate  to  be  distributed  nnder  the  provisions  of  the  will. 

The  bill  further  alleges  that  the  said  Robert  L.  Garrison,  executor, 
made  distribution  of  the  proceeds  of  the  sale  of  said  real  estate  among 
the  children  and  grandchildren  of  the  said  Abraham,  except  the  sum 
of  $1,071,  the  one-seventh  part  thereof,  which  he  retained  in  bis 
bands  and  refused  to  pay  over  to  the  complainant  as  the  purchaser 
of  John  W.  Egbert's  share  and  interest,  and  that,  still  retaining  the 
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pOBBession  and  control  of  said  money,  he  afterwards  departed  this 
life,  to-vit,  on  the  twenty-second  of  July,  1683,  having  first  made  his 
last  will  and  testament,  wherein  he  appointed  the  defendant,  Angas- 
*  tns  H.  Delliker,  his  execator;  and  that  the  same  was  duly  admitted 
to  prohate  in  the  orphans'  court  of  the  county  of  Warren,  the  sa'd 
Delliker  taking  upon  himself  the  execution  thereof,  and  receiving,  as 
part  of  the  estate  of  the  said  Bobert,  the  share  of  the  proceeds  of  tue 
sale  of  the  realty  which  the  said  Bobert  had  refused  to  pay  over  to 
complainant. 

The  prayer  of  the  bill  is  that  the  defendant  be  decreed  to  pay  to 
the  complainant  the  said  sum  of  money  due  to  him  as  aforesaid,  and 
for  other  and  further  relief. 

The  view  which  I  take  of  the  case  renders  it  unnecessary  to  con- 
sider aeriatim  the  eeveral  reasons  urged  by  the  counsel  for  the  de- 
fendant why  the  demurrer  should  be  sustained.  I  regard  it,  in  ef- 
fect, as  an  application  to  a  court  of  equity  to  compel  the  executor  of 
an  executor  to  perform  a  duty  which  the  former  executor  neglected 
to  execute,  and  to  pay  over  to  the  complainant  the  share  of  the  es- 
tate bequeathed  to  one  of  the  children  of  the  first  testator,  to  which 
the  complainant  alleges  be  has  succeeded  by  operation  of  law.  Such 
a  view  makes  John  W.  Egbert  not  only  a  proper  but  necessary  party. 
No  final  decree  onght  to  be  entered  which  does  not  include  him,  and 
he  cannot  be  included  without  beix^;  Inrooght  in.  The  defendant  is 
dearly  entitled  to  have  every  one  made  a  party  who  sustains  any 
relation  to  the  estate,  which  may  hereafter  give  him  vexation  and 
trouble,  unless  bound  by  the  final  decision  of  the  present  suit.  The 
deinurrer,  therefore,  must  be  sustained  on  this  ground. 

I  express  no  opinion  on  any  other  ground.  But,  perhaps,  it  will 
not  be  improper  to  suggest  that  the  bill  of  complaint  should  contain 
every  allegation  in  regard  to  the  proceedings  in  the  attachment  which 
it  becomes  necessary  to  prove  on  final  hearing,  and  that  the  form  of 
the  bill  may  be  improved  by  more  definitely  detailing  the  several  steps 
taken. in  the  case  to  bring  the  interest  of  the  defendant  in  the  estate 
of  his  father  within  th^  lien  of  the  writ  of  attachment. 
v.24F,no.&— S4 
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Habhan  v.  Lewis  and  another.^ 

{(Hrmit  Court,  E.  D.  Miuouri.   June  27.  188S.) 

1.  EquiTT  Fraotice— Petition  tor  RsHBARiNa. 

Wbere  a  rehearing  Is  desired  in  aa  equity  case,  a  petition  for  a  rehcaiiDg, 
stating  In  detail  the  reasons  why  it  should  be  granted,  sliould  be  filed,  and  if 
the  reasons  stated  are  considered  sufBcient,  a  rehearing  will  be  granfaed.  An 
ordinary  motion  for  a  rehearing  is  improper,  and  will  be  OTerrulM  aa  a  matter 
of  course. 

2.  iHStTHANCB— BrNKTOLBBT  AflSOOlATlOHB— OsnCTKm  BT  HsiB  TO  ISmUCAUTr 

OF  AaSIQNMBHV  OF  ObUTIFICATX. 

Where  B.,  a  beneToIent  association,  issued  a  benefit  certificate  to  C,  a  mem- 
ber, wl^ereby  the  tatter's  life  was  insured  in  a  certain  sum,  and  the  certificate 
inovided  that  no  assignment  thereof  should  be  valid  unless  approved  by  the 
secretary,  and  C.  assigned  it,  withuut  aucb  approval,  to  !>.,  and  died,  leaving 
one  child,  who,  In  the  absence  of  an  assignment,  would  have  been  entitled  to 
the  proceeds  of  the  certificate,  and  fi.  filwl  a  bill  of  interpleader,  and  paid  the 
money  due  into  court,  htld,  that  the  assigoment  was  invalid,  because  of  the 
failure  to  obtain  the  secretary's  approval,  and  that  C.'s  heir  had  a  light  to  0b> 
ject  to  its  validity  on  that  ground^  and  was  entitled  to  the  fund. 

In  Equity.    Motion  for  new  trial  and  rehearing. 

The  fund  in  qnestion  in  this  case  having  been  deoreod  to  be  paid 
to  John  P.  Harman,  guardian  of  Lillian  Fnnkheiuer,  a  motion  for 
a  rehearing  was  filed  by  defendant  Lewis,  and  a  motion  for  a  "sew 
trial  and  a  rehearing'  by  defendant  M.  L.  C.  Funkheaser.  The 
body  of  the  latter  motion  was  as  follows : 

"Now  comes  the  defendant  M.  L.  C.  Funkheiiser  and  moves  the  court  tot 
a  new  trial  and  rehearing  in  the  above-entitled  cause,  for  the  following  rea* 
sons,  to-wlt:  (1)  That  the  court  erred  in  finding  and  decreeing  that  this  de- 
fendant acquired  no  interest  in  the  fund  In  question  by  virtue  of  the  assign- 
ment and  delivery  to  him  by  Tilden  S.  Punkheuser  of  the  certificate  on  file 
in  this  cause.  (2)  That  the  court  erred  in  finding  and  decreeing  that  the 
fund  in  question  belonged  to  said  John  P.  Harman,  guaxdian,"  etc. 

For  other  material  facts  see  24  Fed.  Rep.  97.  The  motions  for 
rehearing  having  been  called  np,  Mr.  Givens,  attorney  for  defendant 
Funkheuser,  asked  that  the  matter  be  laid  over  until  some~  future 
day  in  order  that  he  might  have  time  to  prepare  himself  to  argue  the 
questions  involved. 

Geo.  D.  Heynolds,  for  complainant. 

0.  B.  Givens,  for  Funkheuser. 

Geo.  E.  Smith,  for  Lewis. 

TaEATf  J.,  (orally.)  It  is  very  important  that  counsel  sbonld  under- 
stand the  rules  of  practice.  A  simple  motion  for  rehearing  amounts 
to  nothing.  A  petition  for  rehearing  must  be  filed,  and  you  must 
set  out  the  grounds  therefor  in  the  petition.  If  the  court  is  satisfied 
that  there  are  good  grounds  for  a  rehearing  it  will  bo  order.  The 
case  is  not  to  be  heard  over  again  except  by  leave  of  court. 

Mr.  Given$,   This  is  an  ordinary  motion  for  a  rehearing. 

> Reported  by  Beoj.  F.  Rex,  Esq.,  of  the  St.  Louis  bar. 
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Tbkat,  J.  That  is  waste  paper.  Parties  accustomed  to  practice 
in  the  stote  court  often  fall  into  the  mistake  that  a  motion  for  a  re- 
hearing in  equity  is  lilce  an  ordinary  motion  for  a  new  trial,  and  to  be 

disposed  of  in  the  same  way.  In  a  suit  In  equity  in  the  federal  court 
if  you  wish  a  rehearing  you  should  set  out  in  detail  in  your  petition 
the  grounds  therefor.  Otherwise  the  court  will  overrule  it  as  a  mat- 
ter of  course.  It  is  an  application,  in  other  words,  for  a  rehearing — 
will  the  court  grant  the  rehearing? — ^not,  will  the  court  rehear  ii  be- 
fore it  decides  whether  it  will  or  not,  and  let  the  parties  go  into  the 
whole  matter  over  again;  that  is  not  equity  practice. 

Mr,  Givem.  This  case  was  submitted  on  a  written  stipulation,  and 
the  motion  sets  out  what  the  parties  claim  to  be  the  error  in  the  rul- 
ing. 

TfiBAT,  J.  Yon  set  that  out  before.  What  has  happened  ednoe 
whereby  the  court  should  grant  you  leave  to  have  it  heard  agfun? 
There  must  be  some  reason  assigned  in  your  application. 

Mr.  Givens.  The  only  point  we  raise  is  that  there  is  an  error  in 
the  ruling  of  the  court  on  the  law. 

(The  motion  was  here  read.) 

Tbeat,  J.  That  is  a  paper  wholly  unknown  to  equity  proceedings. 
I  see  no  good  reason  why  the  court  should  go  over  this  case  again. 
There  are  many  important  questions  the  court  might  have  considered. 
As  stated  in  the  brief  opinion  heretofore  rendered,  it  was  more  than 
doubtful,  under  the  charter  and  the  nature  of  this  benevolent  institu- 
tion, whether  a  valid  assignment  could  be  made.  There  are  a  great 
many  questions  considered  by  the  courts  in  respect  to  these  obliga- 
tions resting  on  sound  principles.  A  gentleman  in  good  standing  in 
a  benevolent  institution  of  this  description,  so  long  as  he  remains  in 
good  standing,  is  entitled  to  the  benefits  thereof  on  conforming  to  its 
rules  and  paying  the  dues.  In  the  absence  of  any  provision  whereby 
a  certificate  of  membership,  which  entitles  the  member  to  recover, 
and  also  entitles  those  succeeding  him  to  recover,  what  would  become 
of  all  these  organizations,  if  strangers,  even  if  assignees,  could  torce 
themselves  into  membership  regardless  of  personal  or  other  qualifica- 
tions, and  also  of  the  continued  good  standing  of  the  original  mem- 
bers? The  certificate,  if  assignable,  may  be  assigned  to  somebody; 
and  if  he  pays  the  dues,  are  they  dependent  npon  the  original  mem^ 
hers  remaining  in  good  fellowship,  or  what?  I  did  not  choose  to  go 
into  these  inquiries.  I  contented  myself  with  the  sin^e  remark  that 
however  that  might  be  under  these  various  decisions,  it  was  certain 
that,  even  if  this  certificate  was  so  assignable,  it  was  so  only  on  the 
terms  stated  in  the  certificate,  to-wit :  the  approval  of  the  secretary. 
The  law  of  the  organization  states  where  the  fund  should  go.  That's 
all  there  was  in  this  case. 

Mr.  Oivens.  The  partioalar  point  I  wished  to  argue  was  the  ques- 
ti<m  as  to  the  effect  of  a  condition  of  this  kind  in  a  certificate,  where 
the  company  had  filed  a  bill  of  interpleader,  thereby  declaring  that 
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they  owed  a  debt,  and  waiving  any  right-that  they  might  have  them- 
selves, — that  from  tlieir  doing  that  no  other  party  coald  have  a  right 
to  come  in  and  raise  this  question  of  the  approval  of  the  secretary. 

Tbbat,  J.  Unquestionably  the  company  owed  that  sum  of  money 
to  somebody.  Here  were  parties  disputing  among  themselTes  as  to 
whom  it  should  be  paid.  A  bill  of  interpleader  is  filed,  and  the  com- 
pany does  not  raise  the  objection.  Of  course  the  company  owes  the 
money.  The  question  is,  who  is  entitled  to  it  ?  This  alleged  assignee 
the  court  holds  is  not  entitled  to  it.  Inasmuoh  as  there  is  no  lawful 
assignee  of  the  fund,  the  law  carries  it  as  in  this  case,  there  being 
no  widow,  to  the  only  surviving  child.  0f  course  the  company  can- 
not raise  the  objection.  It  owes  the  money.  If  it  could  go  a  step 
further,  and  undertake  to  determine  that  because  it  had  done  sundry 
and  divers  things  this  child  should  not  have  anything,  the  child  would 
object,  and  say  you  cannot  convey  away  my  rights. 

I  am  satisfied  with  my  opinion,  and  will  go  further  if  necessary, 
I  overrule  the  motion,  not  on  the  ground  of  form  merely,  but  on  the 
ground  of  substance.^ 


Hebbzck  v.  Thboof,  impleaded,  etc. 
{Obttait  Gmrt,  N.  D.  iTw  Tork.  July  25,  1686.) 

Fledos—Trattd— Equitable  Relief. 

A.,  having  borrowed  $1,000  from  B.,  delivered  his  trotting  horse  to  bim  as 
security  for  the  loan,  under  a  contract  providing  for  the  return  of  the  horse  on 
payment  of  the  loan  and  expenses  of  keeping,  etc.  C.  induced  A.,  by  folsely 
representing  that  B.  was  inimical  to  him,  to  execute  an  order  for  the  delireiy 
of  the  horse,  reciting  that  O.  had  purchased  it.  .  No  consideration  pass^  from 
C.  to  A.,  Iiut  A.  executed  a  receipt  for  $3,000  in  full  for  the  horse.  Betd,  that 
A-  was  entitled  in  equity  to  have  the  receipt  or  bill  of  sale  set  aside,  and  to  a 
decree  directing  thai  the  horse  be  returned  to  him,  or  that  he  be  paid  the  value 
titereof,  if  the  horse  could  not  be  returned,  upon  tiie  payment  of  whatever  ivas 
due  under  the  contract  for  the  expense  of  keeping  him. 

On  the  seventh  of  October.  1882,  the  complainant  delivered  to  the 
defendants  Haggerty  and  Walden  his  valuable!  trotting  horse,  "How- 
ard Jay,"  as  security  for  a  loan  of  |1,000,  and  received  back  from 

them  the  following  agreement: 

"OCTOBEE  7, 1882. 
"Article  of  agreement  between  Dr.  William  Ilaggerty  and  Br.  J.  S.  Waldeo, 
parties  of  the  first  part,  and  B.  F.  Ilerrick,  ^uty  of  the  second: 
"The  parties  of  the  first  part  do  hereby  agree  to  resell  the  roan  gelding,  known 
as  'Howard  Jay,*  for  the  consideration  of*  one  thousand  dollars,  lawful  money 
oC  the  United  States,  and  legitimate  expenses  incurred  for  keeping  of  said 
horse ;  and  it  is  further  agreed     the  parties  of  the  first  part  and  party  of  the 

^SvsSj^vm  V.  C%«v,  60  TeX.  531 


D  gi  ized  by  Google 


SEJOaXX.  «.  XHBOOF. 


633 


second  part  that  they  shall  Bhare  equally  in  all  profits  derived  from  sidd  horse 

during  the  racing  season  of  1B83. 

"And  it  is  liereby  further  agreed  that  if  the  said  horse  be  repurchased,  ;i  rea- 
sonable compensation  shall  be  given  to  the  parties  of  the  first;  the  term  of 
said  horse  to  be  for  one  year  from  date.  Wsi.  Hagoerty, 

"Witness:   \V.  H.  Snyder.  J.  8.  Walden." 

On  the  thirteenth  of  February,  1883,  Haggerty  then  being  in  pos* 
BeBsion  of  the  horse,  the  complainant  signed  the  following  papers  in 
the  handwriting  of  the  defendant  Throop; 

***3,000. 

"Eec'd.Elmlra,  February  13, 1883.  of  B.  H.  Throop,  three  thousand  dollars, 
in  full  for  horse  known  as  '  Howard  Jay.*  B.  F.  Uebrick." 

"Dr.  Wm.  Baggertyt  Seranton,  Pa. — DsAn  Sir:  On  payment  of  my  in- 
debtedness to  you  for  advance  of  S&OO.  and  the  keeping  of  horse,  *  Howard 
J^.*  now  in  your  care,  please  deliver  him  to  B.  H.  Throop,  wbo  has  pur- 
chased said  horse  of  me,  and  oblige^  Very  truly, 

"Slmira,  Felmiary  18, 1883.  B.  F.  Hebmck." 

No  consideration  whatever  was  paid  for  these  papers.  The  com- 
plainant was  induced  to  attach  his  signatore,  believing  that  they  were 
necessary  to  effect  the  removal  of  the  horse  from  the  possession  of  Hag- 
gerty,  who  was  represented  as  being  hostile  to  complainant's  interests. 
It  is  now  alleged  that  the  defendants  Throop  and  Walden  were  engaged 
in  a  conspiracy  to  pheat  and  defraud  the  complainant,  and  that  Throop 
had  knowledge  of  and  participated  in  the  fraud  by  vhich  complainant 
was  persuaded  to  part  with  his  interest  in  the  horse.  The  defendant 
Throop  maintains,  on  the  contrary,  that,  having  previously  acquired 
the  interest  of  the  defendant  Walden,  he  fairly  and  honestly  pur- 
chased the  complainant's  interest,  as  well  as  that  of  Haggerty,  and 
thus  became  the  absolute  owner  of  the  horse. 

Prior  to  the  commencement  of  this  action  a  demand  for  the  horse, 
and  an  offer  to  pay  all  money  advanced  under  the  agreement  of  Oc- 
tober 7tb,  was  served  upon  the  defendant  Throop.  The  complainant 
contends  that,  the  receipt  and  order  being  procured  from  him  by  fraud, 
he  is  still  at  liberty  to  redeem  the  horse  puninaut  to  the  original, 
agreement ;  that  Throop  has  only  the  rights  which  Haggerty  and  Wal- 
den possessed,  having  been  subrogated  thereto  by  his  purchase  from 
.them,  respectively.  The  defendant  disputes  the  jurisdiction  of  the 
court,  denies  the  fraud,  and  insists  that  he  is  the  bona  fidt  owner 
of  the  horse. 

Walter  Lloyd  Smith,  for  complainant. 

J.  McGuire,  for  defendaht  Throop. 

GoxE,  J.  Upon  the  merits  the  principal  issue  is:  Bid  the  receipt, 
or  bill  of  sale,  of  February  13th  invest  the  defendant  Throop  with  the 
absolute,  indefeasible  title  to  the  horse  ?  Did  he  intend  to  purchase, 
and  did  the  complainant  intend  to  sell?  If  the  transaction  was  fair 
and  honest,  if,  without  fraudulent  inducements,  the  complainant 
parted  with  his  interest,  even  though  the  contract  was  unilateral  and 
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greatly  to  his  disadrantaf;e,  he  is  now  remediless.  Bat,  on  the  con- 
trary, if  the  papers  wet'8  obtained  from  him  by  fraud  as  part  of  a 
conspiracy  to  deprive  him  of  his  property,  if  he  was  induced  to  believe 
that  Haggerty  was  his  enemy,  and  Throop  his  friend,  and  that  by  this 
means  alone  could  his  horse  be  transferred  from  the  former  to  the 
latter ;  then,  providing  always  that  the  defendant  Throop  wMparticepa 
fraudis,  the  complainant  is  entitled  to  the  relief  prayed  for.  It  matters 
not  how  adroitly  such  a  scheme' may  have  been  devised  and  carried  out, 
with  what  technical  precision  each  step  may  have  been  taken,  or 
with  what  forms  of  law  it  may  be  surrounded;  all  this  will  avail  the 
defendant  nothing,  if  it  appears  that  by  his  fraud  and  deception  the 
rights  of  an  innocent  party  have  been  invaded.  A  court  of  equity 
will  swiftly  overthrow  the  barriers  behind  which  fraud  has  intrenched 
itself,  no  matter  with  what  pains  they  may  have  been  set  op,  or  how 
broad  and  deep  may  be  their  foundations.  If  the  testimony  of  Walden 
is  to  be  believed,  there  can  be  no  doubt  that  Throop  was  an  active  par- 
ticipator in  the  scheme  to  deprive  Herrick  of  his  horse.  But  Walden 
is  discredited,  and  his  testimony,  were  it  not  supported  by  other  ev- 
dence,  both  direct  and  presnmptive,  would  be  wholly  inaideqaate  to 
sustain  a  charge  of  fraud.  It  is  hardly  possible,  however,  that  his 
story  is  fabricated. 

I  cannot  avoid  the  conclusion,  after  reading  this  record,  that  Throop 
knew  that  Herrick  did  not  intend  to  part  with  his  interest  in  the 
horse.  Throop's  relations  with  those  who  were  the  active  agents  in 
the  conspiracy  were  of  such  a  eharaoter  that  it  is  inconceivable  that 
he  was  kept  in  ignorance  of  the  manner  in  which  the  complainant 
was  entrapped.  That  a  gross  fraud  was  perpetrated  no  dne  denies. 
Upon  what  theory  can  the  defendant  he  exculpated  ? ,  He  knew  that 
Herrick  had  a  right  to  redeem  the  horse.  He  had  seen  and  read  the 
E^reement  of  October  7th.  He  knew  that  the  horse  was  worth  more 
than  the  amount  loaned  upon  him.  He  knew  that  if  Herrick  was  to 
be  despoiled  of  his  interest  it  could  make  no  possible  difference  to  him 
whether  Throop  or  Haggerty  reaped  the  beneht.  He  knew,  more- 
over, that  not  a  dollar  was  paid  by  him,  or  any  one  else,  to  Herrick 
for  the  papers  of  February  IStfa.  And  yet  Throop  now  insists  that 
he  actually  believed  that  Herrick  intended  to  pass  the  title  irrevoca- 
bly to  him.  Even  though  Haggerty  were  as  unfriendly  as  he  was 
represented,  the  complamant  still  had  a  valuable  interest  so  long  as 
the  horse  remained  with  him.  What  possible  motive  could  have  act- 
uated Herrick  to  throw  away  this  chanoe  of  redemption  and  profit  in 
the  future  and  convey  his  interest  to  a  total  stranger  without  one 
farthing  of  consideration  ?  Throop  must  have  known  that  no  sane 
man  would  act  in  so  irrational  a  manner.  But  when  to  the  positive 
testimony  and  the  presumptions  arising  from  undisputed  facts  is 
added  the  evidence  of  Throop^s  repeated  reoc^ition  of  Herrick's  title 
and  his  failure  to  assert  his  own,  of  his  admissions  that  Herrick  had 
the  right  to  redeem,  and  of  bis  agreement  to  return  the  horse  upon 
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being  paid  the  amoant  expended  by  him,  the  conviction  becomes  ir-  ' 
resistible  that  Throop  knew  that  he  was  not  the  absolate  owner  of 
the  horse. 

Althongh  the  case  is  sui  generis,  I  cannot  donbt  that  the  court  has 
jurisdiction.  An  action  at  law  coald  not  afford  the  relief  which  the 
complainant  seeks.  When  the  suit  was  commenced  in  the  state  court, 
the  horse  was  in  the  possession  of  the  defendant  Throop.  The  legal 
title  was  in  him.  The  chattel,  which  is  the  subject  of  the  action, 
had  no  fixed  market  price.  The  horse  had  a  peculiar  worth,  hardly 
capable  of  estimation  in  damages.  He  was  valuable  not  only  for 
what  he  had  done  in  the  past,  but  for  what  he  might  do  in  the  fut- 
ure. The  complaint  demands  relief  as  follows:  Firttt  for  a  con- 
straetion  of  the  contract  of  October  7th ;  gtcond,  for  an  accounting ; 
thirdy  for  a  specific  performance;  and,/our£A,  (though  not  in  terms 
demanded,)  that  the  receipt  and  order  of  February  13th  be  set  aside 
as  having  been  obtained  by  trickery  and  fraud.  All  these  are  mat* 
ters  of  equitable  cognizance.  Meeiianiet*  Bank  v.  Seton,  1  Pet.  399, 
805;  Johruott  t.  Brooka,  93  N.  Y.  S87,  S48;  Cuahman  v.  Thayer 
Manufg  Co.  76  N.  Y.  365;  Mitehell  v.  Great  Works  M.  d  M.  Co. 
2  Story,  649 ;  Biechofaheim  v.  Baltzer,  32  Blatchf.  381 ;  S.  0.  30  Fed. 
Bep.  890;  Pacific  Co.  v.  Atlantib  d  P.  R.  Co.  SO  Fbd.  Bkp.  377; 
Story,  Eq.  Jur.  §§  716-726. 

The  value  of  fast-trotting  horses  depends  upon  so  many  contingen- 
cies, is  so  theoretical,  uncertain,  and  speculative  that  it  is  thought  the 
court  would  not  be  justified  in  fixing  the  value  here  at  a  greater  sum 
than  $8,000. 

The  record  does  not  furnish  all  the  evidence  necessary  to  enable  the 
court  to  state  the  account  correctly.  The  defendant  was  not  required 
to  anticipate  that  an  account  would  be  required,  and  it  would  be  an 
anomalous  proceeding,  against  his  objection,  to  make  a  final  adjudi- 
cation upon  this  branch  of  the  case.  Unless,  therefore,  the  parties 
can  agree  upon  the  amount,  there  must  be  a  reference  to  a  master  for 
an  accounting.  Whether  "a  reasonable  recompense"  should  be  al- 
lowed depends  somewhat  upon  the  profits  already  received  under  the 
contract.  This  question  is  also  referred  to  the  master  for  his  opin- 
ion, and  can  be  finally  determined  upon  the  coming  in  of  his  report. 
There  should,  therefore,  be  a  decree  in  favor  of  complainant  for  a  re- 
turn of  the  horse,  or  for  $8,000,  his  value,  in  ease  a  return  cannot  be 
had,  upon  payment  to  defendant  of  whatever  sum  may  be  found  due 
npon  the  accounting.  If,  however,  it  should  be  found  that  the  de- 
fendant is  indebted  to  the  complainant  upon  the  account,  the  sum  so 
found  due  should  be  added  to  the  judgment  in  complainant's  favor. 

The  complainant  should  recover  costs. 
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Glsmn  V.  DoRSHEiuEB  and  others.' 
BiHB  v.  Hnirr.^ 

BaVB  17.  LiaOETT.' 

Saue  v.  Fot.* 
Sahb  v.  FaZEBT.^ 
Same  v.  Daubman.' 
Bake  o.  Yon  Fhul.' 
Save  v.  Scott  and  another.' 
Saxb  v.  Taussig  and  another.' 

Same  v.  T&iplett.' 
Save  v.  Ddimoce  and  another.' 
Same  v.  Noonah  and  others.' 
Same  v.  Lucas  and  others.' 

{Cireuit  Uourt,  E.  D,  Misaouri.   July  IS.  1885.) 

1.  OoRPORATtoN— Statute  op  Limitations— Liabilitt  op  f3T0CKR(n.raRB  nr  Cor- 

FORATion  Which  has  Ckaskd  to  do  Businbsb. 

Whero  an  insolrmit  corporation  assigns  all  its  property,  Including  unpftid 
stock  subscriptions,  to  trustees  for  the  oeuetit  of  Us  creditors,  and  ceases  to  do 
business,  the  liability  of  atockhoIderB  upon  their  subacriptioDs  becomes  abso- 
lute at  once,  "  or  at  least  within  a  reasona'ule  time  thereafter,"  and  the  statute 
of  limitations  begins  to  run  in  tlieir  faror  as  against  tho  trustees. 

2.  Bavb — When  Call  shoulo  be  Hadb. 

aemile,  that  where  such  an  assignment  is  made  of  the  assets  of  a  corpnmtion, 
organized  under  the  laws  of  a  state  under  which  the  liability  of  stockholders 
only  becomes  absolute  after  a  call,  ihe  trustees  are  bound  to  make  the  necea* 
sary  call  within  a  reasonable  time,  and  the  statute  of  limitations  will  begin  to 
run  from  the  expiration  of  that  time,  if  no  call  la-made. 

S.  Baue— Breach  or  Trust— TnusTEBs  ahd  SucOB8SORa  on  Same  Toorisa. 

Where,  in  such  cases,  the  original  trustees  are  removed  by  a  court  of  chan- 
cery, and  new  ones  appointed  In  their  place,  the  latter  stand  in  tbe  same  posi- 
tion that  tlie  former  would  hare  occupied  if  nnremoTed,  and  the  new  trustees 
canootexcnse  a  failure  to  bring  suit  within  thest&tutory  period,  in  a  suit  against 
an  innocent  stockholder,  on  the  ground  that  their  predecessors  willfully  betrayed 
their  trust,  and  confederated  with  the  company's  officers  to  secrete  tho  com- 
pany's books,  conceal  the  names  of  stockholders,  and  impede  the  enforcement 
of  creditors'  claims. 

4.  Same— Laches. 

.Seiiif>le,  that  where  such  trustees  fail  to  proceed  against  estates  fully  admia- 
istered  upon,  or  in  the  course  of  admin istratioD,  until  between  three  and  four 
years  after  a  call  is  made,  they  will  be  guilty  of  laches,  and  cannot  recover  in 
a  court  of  equity. 

Demurrers  to  amended  petitions  and  bill.  For  opinion  npon  de- 
marrers  to  original  bills  and  petitions^  see  93  Fes.  Bef.  695. 

>BeBOrted  by  BenJ.  F.  Rex,  Esq.,  of  tbe  tit.  Louis  bar. 
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The  amended  bills  and  petitions  state,  as  exonses  for  ihe  delay,  that  a 
receiver  ol  the  National  Express  Company's  property  was  appointed  by 
the  United  States  oixcuit  court  for  the  district  of  Virginia  under  a  bill 
filed  September  8,  1866 ;  that  said  receiver  gave  bond,  and  that  the 
decree  was  not  annulled  until  December  11, 1880,  until  whJ^h  time  it 
lay  dormant;  that  the  trustees  did  not  take  possession  under  the 
trast  deed  until  November,  1866,  until  which  time  the  corporation 
remaiued  a  going  concern;  that  in  1866,  soon  after  the  execution  of 
said  deed,  the  assignees  were  enjoined  by  two  courts,  in  suite  by  stock> 
holders,  from  talcing  any  action  under  the  deed ;  that  by  a  decree  of 
the  oironit  court  of  the  city  of  Baltimore,  passed  December  15,  1866, 
said  trust  deed  was  declared  void,  the  trustees  enjcnned  from  proceeding 
under  it,  and  a  receiver  appointed;  and  that  the  president  of  said 
company  and  its  other  officers,  and  the  original  tmstees,  combined 
among  themselves  to  impede,  delay,  and  prevent  the  enforcement  of 
the  claims  of  creditors  of  the  company  against  its  stockholders;  and 
for  that  purpose  all  of  the  bocks  and  papers  of  said  company  were 
hy  one  of  said  tmstees  carried  beyond  the  limits  of  the  states  of  Vir- 
ginia and  Maryland,  where  they  had  previously  been  kept,  and  beyond 
the  reach  of  said  creditors,  and  secreted,  and  the  names  of  the  Mis- 
souri stockholders  were  never  learned  by  the  present  trustee  or  the 
stockholders  until  the  suit  in  chancery  in  the  circuit  court  of  Bich- 
mond  was  revived. 

IT.  K.  Skinker,  for  plaintiff. 

W,  H.  Clopton,  for  Dorsheimer,  Foy,  Priest,  and  Lucas«and  others. 

C.  M.  Naptoiit  for  Hunt. 

SmUh  db  Harrispn,  for  Liggett  and  Dausman. 

Walker  d  Walker,  for  Von  Phul. 

WW>ur  F,  Boyle,  for  Scott  and  others. 

Geo.  W.  Taussig,  for  Taussig  and  others. 

Tkos,  C,  Fletcher  and  Geo.  D.  Reynolds,  for  Triplett,  Noonan,  and 
others. 

Dryden  dt  Dryden,  for  Dimmook  and  others. 
Noble  (6  Orrick,  for  Lockwood  and  others. 

Treat,  J.  At  the  former  hearing  of  the  demurrers  in  these  cases 
the  judges  did  not  overlook  the  fact  that  the  plaintiff  was  suing  as 
assignee,  and  not  as  a  creditor,  bnt,  in  order  to  illustrate  their  views, 
considered  briefly  what  would,  under  the  circumstances,  be  the  rights 
of  creditors  for  whom  the  assignee  was  charged  to  act,  if  said  assignee 
were  negligent  or-false  to  his  trust.  Those  views  were  arguendo  in 
order  to  show  that  even  the  creditoi^  of  the  defunct  corporation  had 
no  just  right  of  complaint  against  these  debtors,  even  if  the  assignee 
had  been  faithless  to  his  trust.  The  deed  of  assignment  in  1866  by 
the  corporation  vested  in  the  assignees  thus  appointed  authority,  and 
made  it  their  duty,  to  proceed  against  the  sevenil  stockholders  to  col- 
lect what  was  due  on  their  respective  subscriptions  in  order  to  meet 
the  just  demands  against  the  corporation.   That  deed  of  assignment 
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was  jodioially  upheld  by  the  decree  in  Virginia,  on  which  the  plain- 
tiff Btrenaouely  reliee.  He  is  merely  saccessw  in  the  trust  oi  1866> 
and  his  position  is  no  better  than  that  of  bis  predecessors,  and  no 
worse.  If,  through  neglect  or  laches,  obligations  bad  been  discharged 
by  lapse  of  time,  the  removal  of  the  original  assignees  and  the  ap- 
pointment of  a  successor  ooald  not  revive  them.  When  the  statute 
of  limitations  began  to  run,  it  continued  to  run.  As  held  in  the  for- 
mer opinions,  the  causes  of  action  against  these  detendairts  accrued 
at  the  date  of  the  original  assignment,  in  1866,  or  at  least  within  a 
reasonable  time  thereafter,  and,  consequently,  unless  some  excuse  is 
presented  in  the  amended  proceedings  for  the  failure  to  sue  prior  to 
1884, — that  is,  a  valid  excuse  in  lav  or  equity, — the  plaintiff's  al- 
leged causes  of  action  are  barred. 

Many  abstruse  and  complicated  propositions  have  been  presented 
in  argument,  with  great  learning  and  ability,  concerning  which  cited 
cases  are  not  fully  in  accord,  but  their  decision  is  not  necessarily  in- 
volved in  this  case.  The  court  discovers  in  the  amended  petitions 
and  bills  no  averments  taking  the  cases  out  of  the  rulings  originally 
made.  If  it  be  that  no  cause  of  action  accrued,  technically,  until 
a  formal  call  was  made,  it  is  equally  true  that  the  assignees  should 
have  made  the  call  in  a  reasonable  time  after  the  assignment,  or  caused 
the  same  to  be  made.  They  were  charged  with  the  duty,  adversely 
to  these  defendants,  to  collect  unpaid  subscriptions,  or  so  much  thereof 
as  their  trust  required;  and  whether  the  power  to  make  the  call  re- 
mained in  t^e  moribund  corporation,  or  was  vested  directly  in  them- 
selves, or  needed  the  aid  of  some  chancery  court,  it  was  an  essential 
part  of  their  duty  to  proceed  in  the  execution  of  their  trust  with  due 
diligence.  The  various  excuses  for  the  long  delay  do  not  rest  apon 
any  concealment,  fraud,  or  interference  by  defendants,  and  conse- 
quently they  are  not  to  be  afitocted  by  what  happened  without  their 
knowledge  or  consent.  The  conclusion  is  that  the  statute  of  limita- 
tions applies  to  all  of  these  actions,  legal  or  equitable. 

If  this  were  not  so,  the  cases  in  equity  would  present  the  dootrine 
of  laches  as  to  the  administration  of  decedents'  estates.  Suppose  no 
cause  of  action  fM3<^ed  until  the  call  made  by  the  Virginia  court  in 
1880.  Why,  then,  the  delay  to  proceed  against  estates  theretofore 
fully  administered,  or  in  the  course  of  administration,  until  the  period 
prescribed  by  the  Missouri  statute  had  expired,  to-wit,  two  years? 
The  case  of  M&rgan  v.  Hamlet,  113  U.  S.  449,  S.  0.  6  Sup.  Ct.  Bep. 
583,  goes  further  than  the  requirements  of  these  cases  in  equity,  and 
is  necessarily  conclusive  of  the  rights  of  the  parties  thereto. 

Under  any  view  as  to  the  oases,  either  at  law  or  in  equity,  the  plain- 
tiff's right  of  recovery  is  barzed.   Demurrers  sustained. 
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Blub  v.  St.  Lonia,  H.  &  E.  B.  Co.  (Wblliun  and  otbera,  In* 

terrenors.)^ 

Bun  V.  Sahb.    (Follabd  and  another,  Interrenora.)^ 


L  RATLItOAD  OOUPAITT— BlOHT  or  WjLT— StATUTB  OF  LwiTATIOira. 

Where  a  railroad  company  eoters  upon  land  under  color  of  title,  and  con- 
■tmcts  Its  rood  across  it,  and  reoiaiDs  in  uninterrupted  possession  for  more  than 
10  years,  a  suit  for  compensation  for  the  right  of  vaj  either  by  the  original 
owner  of  the  property,  or  by  oae  vho  has  purchased  with  notico  that  the  xoad 
Is  in  possession,  will  he  hatred  by  the  statute  of  Ihnitations. 

SL  BuiB— Ulaik  KB  Damages  Asbb8bb>  ih  CokdbknjiTIov  PBOcsHnxBrao. 

Whore  the  value  of  a  right  of  way  is  judicially  ascertaiaed  in  condemnation 
proceedingfl,  the  finding  is  in  the  nature  of  a  Judgment,  and  the  claim  will  bo 
barred  if  not  enforced  within  10  years. 

8l  Bau— Escrows— Vai^tdttt  of  RsLmQnnmcKRT  of  Riort  of  Wat  to  a  Raii,* 

BO  AD  COHFANT  AFTEn  EXECUTION  BT  OkANTOR  OF  AN  BfiCHOW. 

A.,  the  owner  of  a  tract  of  land,  executed  and  delivered  a  deed  as  an  escrow, 
which  purported  to  convey  an  undivided  two-thirds  interest  in  the  property  to 
his  two  children.  Upon  the  back  of  the  deed  the  following  provision  was  in- 
dorsed, vis.:  "The  foregoing  deed  la  not  to  be  delivered,  ]*ecorded,  or~~  take 
effect,  except  in  the  event  of  the  death  or  the  written  order  of  the  said  A.,  and 
is  placed  in  the  hands  of  B.  as  an  escrow,  [tjlgned]  A."  This  deed  was  not 
recorded  until  after  A.'s  death,  whichoccurred  in  1872.  After  the  execution  of 
said  escrow,  A.  executed  a  deed  of  reliaquiabment  of  a  right  of  way  over  the 
property  described  in  the  escrow  to  a  railroad  company,  and  the  company  went 
into  possession  under  the  deed  of  relinquishment  in  1870,  and  it  and  its  succes- 
Bon  have  held  possesdon  ever  since,  but  the  deed  was  never  recorded.  SM^ 
that  said  deed  was  valid,  and  that  the  grantees  in  the  escrow  took  subject  to 
the  railroad's  right  of  way. 

In  Equity.   Exceptions  to  master's  reports. 

The  claims  of  the  interrenorB  herein  are  all  for  oompensation  for 
rights  of  way  over  their  land,  and  they  all  ask  that  they  be  decreed 
to  have  a  first  lien  on  the  land  olaimed  by  them  which  the  defendant 
oconpies. 

In  the  WeUman  Case  the  faets  WMe  found  by  the  master  to  be  sab- 
stantially  as  follows,  viz. : 

That  on  the  seventh  of  April  the  property  in  question  was  conveyed 
to  Sarah  J.  Wellman;  that  on  November  17,  1868,  she  and  her  hns- 
band,  H.  0.  Wellman,  conveyed  an  undivided  two-thirds  interest  in 
the  property  to  their  two  children,  intervenors  herein,  by  a  deed,  upon 
which  there  was  an  indorsemmt  to  this  effect : 

"The  forcing  deed  la  not  to  be  delivered,  recorded,  or  take  effect,  exc^ 
in  the  event  of  the  death  or  the  written  order  of  the  said  Henry  C.  Wellman, 
and  is  placed  in  the  hands  of  Eli  W.  Southworth  as  an  escrow. 


8aub  v.  Bahb.  (Gbishau,  Intervenor.)* 
SufB  p.  Sakb.  (YABaas,  Intervenor.)' 
(Oir&uii  Omrtt  B.  D.  Miuouri.  July  U,  188S.) 


"Sabah  J.  Wkllmak. 
"H.  0.  Wbluuh." 


iBepttted  b7  Ban],  F.  Bu,  Esq.,  of  tbtSt  Lools  ksr. 
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— that  H.  C.  Wellman  died  September,  1872,  and  said  deed  was  re- 
corded November  26,  1872;  that  on  July  9,  1870,  Sarah  J.  Wellman 
and  her  husband  relinqaiBhed  the  right  of  way  over  the  property  in 
controversy  to  the  St.  Loais  &  Keokuk  Railroad  Company  by  a  deed 
which  has  never  been  recorded ;  and  that  said  company  entered  npon 
and  took  possession  of  the  right  of  way  so  conveyed;  and  that  it  and 
its  successor  have  held  continuous  possession  ever  since.  One  of  the 
grantees  named  in  the  deed  of  November  17,-1868,  is  a  minor. 

The  facts  concerning  the  claim  of  Pollard  and  others  are,  so  far  as 
they  need  be  here  stated,  as  follows :  The  right  of  way  over  the  land 
in  question  was  originally  marked  oat  by  the  Pike  County  Short  Line 
Bailroad  Company,  but  the  parties  being  unable  to  agree  upon  its 
value,  condemnation  proceedings  were  had  in  the  circuit  court  of 
Pike  county,  Missoari,  and  f 300  damages  assessed,  but  the  amount 
of  the  damages  was  never  paid.  Said  railroad  company  subsequently 
assigned  all  its  rights,  including  said  right  of  way,  to  the  St.  Louis, 
Hannibal  &  Keokuk  Bailroad  Company,  which  took  possession  and 
constructed  its  road  over  the  land  in  1876.  The  intervenors  having 
presented  their  claim  for  compensation  to  the  receiver  herein,  the 
latter  agreed  orally  with  them  tiiat,  in  consideration  of  a  deed  for  the 
right  of  way,  he  would  build  a  depot  on  the  intervenor's  property,  and 
the  depot  has  since  been  erected,  but  no  deed  has  hien  executed. 

1*0  the  other  cases  the  intervenors  knew  that  the  road  was  in  posses- 
sion and  operation  at  the  time  they  received  their  deeds.  In  both 
the  Grisham  and  Yaeger  cases  the  master  found  that  the  defendant 
had  received  deeds  of  relinquishment. 

Jos.  Carr,  for  intervenors. 

John  O'Orady,  for  receiver. 

r.  G.  Case,  for  complainant. 

Treat,  J.  Several  intervening  petitions  have  been  filed  pertaining 
to  the  right  of  way  which,  with  one  exception,  rest  on  the  statutes  of 
limitation.  It  appears  that  as  early  as  1873  an  effort  was  made  to 
secure  the  right  of  way  through  intervenors'  property,  with  a  view  of 
securing  railroad  communications.  There  were  many  informalities 
as  to  conveyances,  the  parties  often  restin'g  on  oral  understandings. 
In  the  mean  time  the  railroad  corporation  proceeded  in  its  work  with 
full  knowledge  of  all  concerned,  and  evidently  with  the  desire  of  claim- 
ants and  those  whom  they  represented.  After  a  lapse  of  some  13 
years  or  more  these  various  intervenors  appear,  seeking  to  avail 
themselves  of  many  technical  objections,  concerning  what  theretofore 
occurred,  regardless  of  interests  which  snbsequently  accrued.  The 
railroad  corporation  could  not  take  possession,  for  its  purposes,  of 
private  property  without  just  compensation.  After  the  lapse  of  13 
or  more  years,  it  is  impossible  to  ascertain,  through  defective  or  lost 
agreements,  what  each  of  the  original  owners  of  the  property  assented 
to,  for  their  obvious  benefit,  in  securing  proposed  railroad  accommo- 
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dations.  In  some  of  these  cases  resort  has  been  had  to  written  trans- 
fers, which  are  lost,  and  in  others  to  supposed  verbal  agreements. 

In  these  c^ses  it  is  obvious  (hat  all  in  interest,  respectively,  knew 
that  the  railroad  was  being  constructed  and  operated.  They  should 
be  charged  with  actual  notice  of  the  possession  by  the  railroad  of  the 
property  in  question,  so  that,  whether  there  was  an  unrecorded  relin- 
quishment or  otherwise,  they  would  be  held  bound  under  the  statute 
of  limitation,  or  by  estoppel  in  pais.  It  is  well  known  that  in  rail- 
road enterprises  parties  along  the  line  of  said  proposed  road  are  im- 
portunate to  secure  the  benefits  thereof,  and  consequently  ofFer  many 
inducements  with  respect  to  the  right  of  way,  and  otherwise.  No  ques- 
tion often  arises,  except  as  in  these  cases,  until  some  party,  through 
derivative  title,  acqdired  long  after,  seeks,  despite  the  original  under- 
standing or  aoquieseence,  to  present  olaims  op  mere  teohnical  grounds. 
Such  claims  ^onld  be  received  with  special  disfavor,  and  no  other 
than  overruling  propositions  of  law  should  be  heard  against  the  man- 
ifest intent  and  interest  of  the  original  parties.  If  the  owners  of  the 
property  over  which  this  road  was  established  did  not  assent  thereto 
by  formal  or  informal  relinqnishment,  they  should  have  asserted  their 
demands  within  the  period  prescribed  by  the  statute  of  limitations. 
This  court  knows  of  no  rule  that  excepts  parties  thus  negligent  from 
observing  what  statutes  of  repose  demand.  They  saw  a  railroad  be- 
in^  constructed  over  their  property,  the  same  being  part  of  a  contin- 
uous line  for  long  distances,  of  which  the  particular  sections  were  an 
essential  part.  They  never  objected  thereto,  and  now,  after  this  long 
lapse  of  time,  tiiey  appear, — the  original  evidence  being  lost, — to  have 
this  court  assert  that  the  railroad  company  has  been  a  continued  tres- 
paseer  without  any  right  in  the  premises.  Why  should  not  such  par- 
ties be  held  W  the  ordinary  rules  of  law,  and  consequently  be  barred  9 

If  the  ordinary  doctrine  of  estoppel  in  pais  is  to  obtain,  these 
cases  seem  to  fall  within  them  with  special  force.  It  is  contended 
that,  inasmuch  as  the  right  of  condemning  property  for  public  use  is 
dependent  on  just  compensation  made,  the  statutes  of  limitation  do 
not  apply.  Why  should  not  the  possession  in  such  a  case  as  where 
trespass  is  had  on  private  property  be  governed  by  the  same  rule  ? 

The  case  of  the  interveners  Wellman  and  others  presents  an  inter- 
esting question.  The  court  suggested  to  counsel  their  further  aid 
with  respect  to  the  powers  of  the  grantor  after  escrow,  and  prior  to 
second  delivery.  That  question  has  been  examined,  and  it  appears 
that  the  usufruct  remains  with  the  grantor.  Henoe  any  act  by  the 
grantor  beneficial  to  the  estate  cannot,  nnder  any  circumstances,  be 
held  void.  If  we  look  at  the  interests  of  the  Wellman  estate,  it  is  ob- 
vious that  the  arrangements  made  by  the  grantor  were  such  as  gave 
new  and  increased  value  to  the  property.  There  is  no  equity  or  tech- 
nical rule  of  law  depriving  the  defendant  corporation  of  its  rights  un- 
der the  statutes  of  repose.   Hence  the  exceptions  to  the  master's  re-; 
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port  in  the  interrening  claim  of  Wellman  and  oihoro  are  OTorroled, 

and  petition  diemissed. 

The  intervening  claim  of  Pollard  and  others  rests  on  the  same  gen- 
eral propositions.  The  measure  of  compensation  having  heen  deter- 
mined, and  the  amount  thereof  jadicially  ascertained,  was  in  the  nat- 
ure of  a  judgment,  and  should  have  been  enforced  within  10  years 
thereafter.  Besides,  it  appears  that  the  intervenors  had,  in  satisfac- 
tion of  their  expired  demand,  ^reed  for  an  adjustment  thereof  with 
the  receiver  herein,  tiie  terms  of  which  have  been  complied  with. 

Exceptions  overruled;  petition  dismissed. 

In  the  intervening  claim  of  Grisham,  exeeptiona  overruled  and  pe- 
tition dismissed. 

The  intervening  claim  of  Yaeger  falls  within  the  rules  above  stated, 
especially  when  considered  in  connection  with  prior  relinquishments 
of  the  right  of  way,  however  informal,  but  followed  by  podseMion  and 
use  for  railroad  purposes  known  to  the  claimant  and  his  grantor. 

Exceptions  overruled.  Master's  report  confirmed^  except  as  to  the 
decree  of  title. 


in  re  Kihdskopf. 
lOireuil  Court,  S.  D:  Jfew  York.   Julj  29,  1885.) 

DflPOSmOIT  De  BeNB  Eb8S— ARRBSTINO  PROCEEDUrG — ATTACttMEHT  OP  WlTWEaB. 

A  party  wbo  has  initiated  proceetliags  to  take  a  deposition  d«  &m««u0,  bas  no 
power,  after  a  witness  bas  been  examined  in  chief  and  an  adjournment  taken,  to 
withdraw  the  proceedings,  and  a  party  in  interest may.by attachment, compel 
such  witness  to  appear  and  submit  to  cross-examioatioo. 

At  Law. 

George  Zabriskie,  for  the  motion. 
^tern  d  Myers,  in  opposition. 

Wheeler,  3,  This  is  a  motion  for  an  attachment  to  compel  the 
appe&rance  of  a  witness  for  cross-examination  whose  deposition  had 
been  taken  de  bene  esse,  pursuant  to  notice,  to  be  used  in  a  cause  pend- 
ing in  the  district  of  Minnesota  to  which  the  witness  is  a  party,  and 
on  appearaifce  by  the  opposite  party,  through  an  examination  in  chief, 
and  wbo  refased  to  appear  for  cross-examination  at  a  time  to  which 
the  examination  had  been  adjourned  for  that  purpose,  because  the 
proceedings  for  taking  the  deposition  had  been  attempted  to  be  with- 
drawn by  the  party  initiating  them,  and  notice  of  the  withdrawal  bad 
'been  given  to  the  attorney  of  the  opposite  party.  The  only  qaesti<m 
ai^ued  is  whether  the  party  who  commenced  the  taking  of  the  depo* 
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Bition  had  the  power  to  stop  it  at  tbat  etage.  The  Btatnte  provides 
that  the  witness  may  be  compelled  to  appear  and  depose  in  the  same 
manner  as  witnesses  may  be  compelled  to  appear  and  testify  in  court. 
l£ev.  St.  §  863.  Whether  the  power  of  compulsion  is  to  be  found 
with  the  authority  taking  the  deposition,  or  in  the  courts  of  the  dis. 
trict  in  which  it  is  taken,  is  not  clearly  shown  by  the  statute.  The 
learned  author  of  Conkling'a  Treatise  inclined  to  the  latter  view,  and 
no  book  or  case  baa  been  observed  to  the  contrary.  Conkl.  Treat. 
414. 

As  the  counsel  have  not  questioned  the  propriety  of  this  mode  of 
procedure,  it  is  assumed,  for  the  purposes  of  this  motioni  to  be  cor- 
rect, without  further  expression  of  opinion. 

The  testimony  is  to  be  carefully  reduced  to  writing  by  the  authority 
before  whom  it  is  taken,  or  by  the  witness  in  that  presence,  (section 
864;)  and  it  is  to  be  personally  delivered,  or  transmitted  under  seal, 
to  the  court  itself  before  which  the  cause  is  pending.  The  party  who 
started  the  taking  of  it  appears  to  have  no  right  to  its  custody  or  to 
its  suppression.  The  authority  taking  it  appears  to  represent  the 
court  pro  hac  vice,  for  the  purpose  of  authenticating  the  testimony  of  ■ 
the  witness,  and  preserving  it  for  the  trial,  according  to  its  admissi- 
bility and  weight.  When  taken,  it  is  taken  in  the  cause  for  the  use 
of  either  party  according  to  its  relevancy  and  competency.  The  party 
making  this  motion  was  interested  in  the  testimony  that  was  taken, 
and  seemed  to  have  the  right  to  have  it  aSected  by  cross-examina- 
tion, as  it  might  be,  whether  used  by  one  party  or  the  other.  It 
seems,  therefore,  that  the  witness  should  appear,  and  the  examination 
be  completed.  As  the  refusal  appears  to  have  been  made  under  a 
claim  of  right,  in  good  faith,  no  more  than  this  is  now  required.  Mo- 
tion granted  accordingly. 


Battebthwaub  v.  Abebgiwubib. 
iOireuit  Cotai,  8.  D,  Sew  York,  August  4,  1885.) 

1,  IHBOI.VENCT— NoF-RRSroENT  ORBDITORS. 

A  creditor  who  is  a  non-resident,  and  in  no  way  made  a  party  to  loBoIrency 
proceedings  under  a  state  law,  is  not  affected  thereby. 

2.  STATurB  OP  LmiTATioNs — Abebncb  fhom  Btatb  —  Code  Citil  Pace.  N.  T. 

jj  38  J,  401. 

A.  executed  a  note  that  fell  due,  with  Krace,  on  Jannaiy  4, 1874,  and  being 
unpaid,  auit  was  brought  against  blm  in  New  Tork,  where  he  resided,  on  Feb- 
ruaiy  16, 1884.  From  the  time  he  executed  the  note  to  December,  1877,  be 
stayed  with  bis  uncle  in  New  Jersey,  when  he  came  to  the  New  York  Hotel  in 
New  York  city.  He  was  a  gentleman  of  leisure,  and  until  1882  an  unmarried 
man,  without  a  permanent  home  or  place  or  business.  Between  December, 
1877,  and  the  commencement  of  the  suit,  he  was  not  continuously  absent  from 
the  state  for  the  apace  of  one  year,  but  he  spent  his  summers  in  New  Jersey 
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and  ft  part  of  one  winter  In  Wuihington,  J>.  0. ,  BM,  that  the  action  wan  not 
barred  by  the  statute  of  limitations  prescribed  by  Code  Civil  £*roc.  H.  Y. 

a  380,  m. 

At  Ijaw. 

P,  V.  R,  Van  Wyck,  for  plaintiflF. 
George  V.  H.  Baldwin,  for  defendant. 

Whebler,  J.  The  note  in  enit  wiw  dated  November  1, 1872,  and 
made  payable  14  months  after  date;  eonseqneutly  it  tell  dne.  with 
graoe,  January  4, 1874.  This  suit  was  commenced  February  16, 1884. 
The  defenses  are  the  statute  of  limitations,  and  a  discharge  in  a  species 
of  insolvency  proceedings  under  what  is  called  the  "Xwo-thirds  Act" 
of  the  state  of  New  York.  The  cause  has  been  tried  by  the  court  upon 
a  waiver  of  a  jury.  The  plaintiff  is,  and  was  at  the  time  of  the  in- 
solvency proceedings,  a  non-resident  of  the  state  of  New  York,  and  did 
not  in  any  way  become  a  party  to  those  proceedings.  They  did  not, 
therefore,  affect  him  in  bis  right  to  recover  on  his  note.  Ogden  v. 
Saunders,  12  Wheat.  313;  Cook  v.  Moffat,  6  How.  309;  Savoye  v. 
Marsh,  10  Mete.  594;  Clark  v.  Hatch,  7  Cn8h.455;  Pratt  ¥.  Chate, 
44  N.  Y.  597. 

According  to  the  testimcmy  of  the  defendant, — which  is  all  there  is 

in  the  case  upon  the  subject  of  his  residence, — he  was  staying  with 
his  uncle  in  Jersey  City,  in  New  Jersey,  at  the  time  of  giving  the  note, 
and  continued  to  stay  there  until  December,  1877,  when  he  came  to 
the  New  York  Hotel,  in  New  York.  Nothing  is  shown  about  him  pre- 
viously, except  that  before  he  was  at  his  uncle's  at  this  time,  he  was 
visiting  his  sister,  at  Elizabeth,  New  Jersey.  He  states  now  that  he 
is  a  gentleman  of  leisure,  48  or  50  years  old,  and  was  married  in 
1682.  From  this  it  is  understood  that  be  was  a  single  man,  without 
a  family,  or  permanent  home,  or  place  of  business,  until  after  his  mar- 
riage, since  about  the  time  of  which  he  has  bad  a  residence  in  the 
city  of  New  York.  As  no  other  domicile  is  shown,  his  place  of  resi- 
dence must  be  taken  to  have  been  where  he  was.  It  cannot  be  as- 
sumed, without  any  evidence  at  all,  to  have  been  elsewhere.  He  was 
without  the  state  of  New  York  when  the  cause  of  action  accrued. 

The  statute  of  limitations  of  New  York  provides  that  actions  like 
this  must  be  commenced  within  six  years  after  the  cause  of  action  ac- 
crued, (Code  Civil  Froc.  §  3S0,)  and  that  if  the  defendant  is  with- 
out the  state  when  the  cause  of  action  accrued  the  action  may  be 
commenced  within  the  time  limited  therefor  after  his  retnrn  into  the 
state.  Section  401.  The  six  years  commenced  to  run,  therefore,  upon 
^  this  cause  of  action  in  December,  1877,  six  years  and  about  two 
months  before  the  action  was  commenced.  The  statute  of  limitations 
further  provides  that  if,  after  a  causa  of  action  has  accrued  against  a 
person,  he  departs  from  and  resides  without  the  state,  or  remains  con- 
tinuously absent  therefrom  for  the  space  of  one  year  or  moxe,  the 
time  of  his  absence  is  not  a  part  of  the  time  limited  for  the  commence- 
ment of  the  action.    Section  401.   The  evidence  shows  that  he  was 
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not  continaonsly  absent  from  the  state  for  the  apace  of  one  yeai,  be- 
t-ween December,  1877,  when  the  time  commenced  to  run,  and  the 
commencement  of  the  action.  The  case  does  show  that  irom  Decem- 
ber, 1877,  to  the  winter  of  1880  and  1881,  he  spent  the  winters  in 
New  York,  staying  at  the  New  York  Hotel,  and  the  snmmers  at  Mend- 
bam,  New  Jersey;  that  in  February,  1881,  be  went  to  Washington, 
J).  C,  and  stayed  several  mouths  there,  then  returned  to  New  York, 
without  showing  to  what  place,  intending  to  go  to  Mendham,  where 
be  soon  went  for  the  summer;  an^l  that  late  in  1881  be  returned  to 
New  York  and  stayed  at  different  hotels,  among  them  the  New  York, 
until  he  went  to  his  present  residence.  It  is  not  clear  to  which  hotel 
he  went  when  he  returned  to  New  York  late  in  1881.  Nothing  is  shown 
as  to  what  quarters  he  bad,  or  under  what  arrangement  he  stayed,  at 
the  New  York,  or  other  hotels,  except  that  he  stayed  there;  and  he  tes- 
tifies that  the  books  of  the  New  York  Hotel  would  show  when  he  was 
there.  It  can  only  be  found  from  this  that  he  was  there  as  a  guest 
or  boarder,  and  that  hia  arrangements  for  staying  only  covered  tbe 
time  when  he  was  actually  a  guest  or  boarder  there,  and  not  the  in. 
tervals  when  he  was  absent  for  a  summer  season,  and  especially 
not  the  long  interval  in  1881,  from  February  till  late  in  the  year, 
when  it  does  not,  in  fact,  appear  that  be  did  return  there  at  the  end 
of  the  interval  when  he  returned  to  New  York.  At  such  times  he  had 
no  home  or  abode  there,  nor  any  right  there,  so  far  as  appears,  be- 
yond or  different  from  the  right  of  all  persons  to  become  guests  there. 
When  he  left,  under  such  circumstances,  he  would  not  leave  any  place 
there  at  which  process  could  be  served, — he  would  take  his  abode  with 
him;  and  a  general  intention  to  reside  in  the  city  of  New  York  would 
not  make  his  homo,  nor  give  him  a  domicile,  there.  How  he  provided 
for  himself  at  Mendham  does  not  appear,  but,  however  it  may  have 
been,  it  is  not  probable  that  it  was  by  any  arrangement  less  permanent 
than  being  a  guest  or  boarder  at  a  hotel.  And  if  it  was  only  that,  it 
would  be  equally  permanent  with  hia  arrangement  at  the  hotels  in 
New  York  when  he  was  there.  Especially  when  he  left  New  York 
and  went  to  Washington,  he  does  not  appear  to  bave  left  any  home  or 
place  of  abode  to  return  to  in  New  York.  When  at  Washington  his 
home  and  domicile  was  there,  because  he  had  none  elsewhere,  so  far 
as  appears.  As  said  by  Lord  Thurlow,  in  Bruce  v.  Bruce,  2  Bos.  & 
P.  231,  note :  "A  person  being  at  a  place  is  prima  facie  evidence  that 
he  is  domiciled  at  that  place,  and  it  lies  on  those  who  say  otherwise 
to  rebut  that  evidence."  The  defendant  does  not  show  enough  to 
make  a  residence  in  New  York  while  he  was  at  Washington  or  Mend- 
baiq.  Atty,  Oen.  v.  Dunn,  G  Mees.  &  W.  511;  Jamaica  v.  Totcnsliend, 
19Vt.267;  Dell  v. Pierce,  hi  ]H.Y,  12.  So,  when  he  went  to  Wash- 
ington in  February,  1881,  he  departed  from  and  commenced  to  re- 
side without  the  state  of  New  York,  and  continued  to  reside  without 
the  state  until  he  returned  late  in  1881.  The  time  of  his  residence 
without  the  state,  taken  from  the  six  years  and  two  or  three  months 
v.24F,no.9— 35 
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between  the  time  when  the  statace  began  to  ran  and  the  oommenee- 
ment  of  the  action,  vill  leave  less  than  six  years  to  be  reckoned  to- 
wards the  statute  bar.    The  statute  is  not  understood  to  mean,  as  has 

been  assumed  in  argument,  that  residence  without  the  state  must  con- 
tinue for  a  year,  not  to  be  a  part  of  the  time  limited ;  but  that  if  the 
person  departs  from  the  state  and  resides  without  it  for  any  length  of 
time,  that  time  is  to  be  taken  ont,  although  absence  for  less  than  a  year 
not  accompanied  by  residence  without  the  state  is  not.  If  this  were 
not  BO  the  first  alteruative  would  be  useless,  for  residing  without  the 
state  would  be  included  in  absence  from  it.  And  there  is  good  reason 
for  the  distinction.  Seryice  might  be  made  if  his  residence-was  within 
the  state  during  his  absence  from  the  state,  while  it  could  not  if  his 
residence  was  without  the  state.  Therefore  it  might  well  be  provided 
that  no  mere  absence  of  less  than  a  year  should  be  deducted,  bat  that 
any  permanent  residence  without  the  state  should  be. 

These  conclusions  make  it  unnecessary  to  decide  the  question  much 
discussed  in  argument,  whether  putting  this  note  in  the  schedule  of 
debts  due  by  the  defendant  in  the  insolvency  proceedings  was  a  suf- 
ficient acknowledgment  to  take  the  debt  out  of  the  statute.  Judg- 
ment for  plaintiff. 


Gabtbb  v.  Town  of  Ottawa. 
{OtreiUi  Odurt,  If.  D.  JUinoit.  July  23, 1885.) 

HuBiciPAi,  Bonds— BoHA  Fidb  P(trchabbh — Evowledob  of  AiroBitST  as  to 

Invalidity. 

M.  and  her  agent  having  acquired  certain  town  bonds,  with  knowledge  of 
facts  which  made  them  invalid,  placed  them  in  the  Itanda  of  her  attorney, 
MacV.,  who  aold  them  to  C.  It  apneared  that  at  the  time  of  the  purchase  by 
O.,  HacV.  was  his  legal  adviser,  and  was  one  of  the  sttomeyg  retained  by  him 
in  the  prosecution  of  the  suit  on  the  bonds  againint  the  town.  HeUt,  that  U  was 
not  a  bona  fide  purchaser  of  the  bonds,  and  cwuld  not  recover. 

At  Law. 

Chaa.  E.  Towne  and  Wayne  MacVeagh,  for  plaintiff. 

Mayo  dt  Widmer,  for  defendant. 

Gbesham,  J.  The  plaintiff  brought  this  action  on  the  twelfth  day  of 
August,  1884,  as  the  holder  and  owner  of  40  bonds  of  $500  each,  is- 
sued by  the  defendant  on  the  second  day  of  August,  1869,  payable  to 
bearer  15  years  after  date.  The  defense  is  that  the  bonds  were 
issued  for  an  unauthorized  purpose,  and  that  the  plaintiff  is  not  an 
innocent  holder  for  value.  The  supreme  court  of  the  United  Stat-es, 
at  the  October  term,  1882,  in  Ottawa  v.  Carey,  108  U.  S.  110,  S.  C.  2 
Sup.  Gt.  Bep.  361,  held  that  a  number  of  bonds  of  the  same  issue 
were  void  in  the  hands  of  a  holder  who  acquired  them  with  knowledge 
of  the  circumstances  under,  and  the  purposes  for,  which  they  weie 
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issued,  and  at  the  October  term,  1878,  in  Hackett  v.  Ottawa,  99  U.  S. 
86,  that  court  held  that  bondB  of  the  same  issue  were  valid  in  the  baud 
of  an  innocent  purchaser  for  value. 

The  bonds  in  this  suit  belonged  to  Mrs.  Louise  Mather  when  the 
above  decisions  were  rendered,  and  she  and  her  agent,  L.  H.  Eames, 
both  citizens  of  the  city  of  Ottawa,  knew,  at  and  before  the  alleged 
sale  to  the  plaintiff,  the  grodnds  upon  which  the  municipality  resisted 
payment.  Thus  advised,  and  knowing  that  payment  could  not  be  en- 
foroed  by  her,  Mrs.  Mather,  through  her  agent,  placed  the  bonds  in 
the  hands  of  Wayne  MaoYeagh,  an  attorney  at  Philadelphia,  for  col- 
lection. The  plaintiff  was  a  successful  business  man  of  large  means, 
engaged  in  mining  and  selling  coal,  and  in  manufacturing  pig-iron, 
and  MacYeagh  had  been  his  attorney  and  general  legal  adviser  since 
1877  or  1878.  The  plaintiff  had  inquired  of  MacYeagh,  shortly  be- 
fore the  latter's  employment  by  Mrs.  Mather,  if  be  knew  of  oppor- 
tunities for  investment.  The  plaintiff  had  previously  made  invest- 
ments throngh  MacVeagh,  and  the  latter  was  still  the  plaintiff's  legal 
adviser.  Under  these  circumst&noes,  MacYeagh  telegraphed  the 
plaintiff  at  his'ooantry  plaoe,  calling  him  to  Philadelphia,  where  they 
met,  and  it  is  claimed  the  plaintiff  bought  the  bonds  in  suit.  The 
plaintiff  testified  that  at  this  interview  MacYeagh  informed  him  he 
bad  the  bonds  for  sale;  that  they  had  been  issued  by  the  city  of  Ot- 
tawa; that  the  municipality  was  able  to  pay  tbem;  that  they  were 
good  beyond  all  question,  and  would  certainly  be  paid  at  maturity; 
that  they  contained  the  proper  municipal  clauses;  that,  without  see- 
ing or  knowing  anything  more  about  them,  be  made  the  purchase,  rely- 
ing upon  MaoYeagh's  advice,  and  gave  the  latter  his  cbecks  for 
$20,000,  with  the  understanding  on  his  (the  plaintiff's)  part  that  the 
bonds  were  to  be  purchased  by  MacYeagh  for  him;  that  they  cer- 
tainly were  so  purchased;  that  he  did  not  ask  MacYeagh  whether 
their  validity  had  b^n  disputed;  and  that  he  had  no  agreement  with 
any  one  that  his  money  should  be  returned  if  he  failed  to  collect  the 
bonds. 

Eames  testified  that  ne  went  to  Philadelphia  and  placed  the  bonds 
in  MacYeagh's  hands  for  collection ;  that  he  did  this  on  the  advice  of 
Franklin  MacVeagh,  of  Chicago,  who  is  related  by  marriage  to  Mrs. 
Mather,  and  who  is  Wayne  MacYeagh's  brother;  that  be  was  Mrs. 
Mather's  agent  in  the  management  of  her  estate,  and  that  neither 
W«yne  MacYeagh  nor  any  one  else  had  paid  to  him  or  to  bis  princi- 
pal, with  his  knowledge,  any  money  arising  from  the  sale  of  the  bonds. 

Wayne  MacYeagh  testified  that  Eames  advised  with  him  as  to  the 
best  method  of  securing  the  money  due  upon  the  bonds,  and  employed 
him  to  bring  suit  or  take  any  other  course  that  he  might  think  beat 
to  collect  the  money;  that  in  negotiating  the  sale  to  the  plaintiff  he 
did  not  act  as  the  latter's  agent  or  attorney ;  that  he  told  the  plain- 
tiff he  had  the  bonds  for  sale;  that  he  had  made  inquiries  and  had 
satisfied  himself  the  municipality  was  abundantly  able  to  pay  its  debts. 
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and  that  the  bonds  would  be  paid  at  matarity;  that  they  showed  upon 
their  face  they  had  been  issued  for  a  manicipal  purpose;  that  be  sent 
for  the  plaintiff  because  he  ^as  an  investor;  that  there  was  no  occa- 
sion for  acting  as  counsel  for  the  plaintiff;  that  he  still  retained  the 
money  he  got  from  the  sale  of  the  bonds;  and  that  be  was  one  of  the 
plaintiff's  counsel  in  prosecuting  this  suit. 

Mrs.  Mather  acquired  the  bonds,  with  knowledge  of  the  facts  which 
made  them  invalid.  Her  agent  and  her  attorney,  Mr.  MacVeagh,  both 
knew  that  collection  could  not  be  enforced  in  her  favor;  and  the  plain- 
tiff is  therefore  equally  unfortunate  if  his  purchase  was  made  upon 
Mr.  MacVeagh's  advice  as  his  counsel  or  agent,  as  in  that  case  knowl- 
edge of  the  counsel  or  agent  was  the  plaintiff's  knowledge.  If  the 
plaintiff's  testimony  is  to  be  credited,  he  certainly  understood  the  pur- 
chase was  so  made.  Was  he  justified  by  the  facts  in  assuming,  in  the 
interview  with  Mr.  MaoVeagh,  that  the  relation  of  attorney  and  client 
existed  between  them,  and  'that  Mr.  MaoYeagh  was  advising  him  as 
his  counsel  as  to  the  character  of  the  securities  ?  Mr.  MacVeagh  bad 
been  the  plaintiff's  attorney  and  general  legal  adviser  for  five  or  six 
years,  during  which  time  he  had  represented  tbe  plaintiff  in  litigation 
in  the  courts,  and  had  given  him  legal  advice,  as  occasion  required, 
in  connection  with  his  large  business  interests.  This  relation  still 
existed,  and  tbe  confidence  naturally  incident  to  it  remained  unshaken. 
The  plaintiff  was  not  even  cautioned  against  relying,  at  this  time, 
upon  Mr.  MacVesgb  as  bis  counsel  in  making  the  purchase.  If  the 
plaintiff  had  been  so  cautioned,  it  is  probable  he  would  have  gone  to 
some  other  attorney  for  advice.  It  cannot  be  presumed  that  tbe  plain- 
tiff, a  citizen  of  Philadelphia,  was  willing  to  invest  $20,000  in  bonds, 
issued  by  a  municipality  in  Illinois,  without  the  opinion  of  an  attorney 
that  they  were' valid. 

Mr.  MacVeagh  advised  the  plaintiff,  in  effect,  if  he  did  not  do  so  in 
terms,  to  buy  the  bonds;  and  the  plaintiff  relied  upon  this  as  the  ad- 
vice of  his  counsel.  It  was  natural  and  reasonable  that  he  should 
do  so.  It  is  significant  in  this  connection  that  in  his  argument  of 
the  motion  for  a  new  trial  Mr,  MacVeagh  frankly  stated  that,  while 
talking  to  the  plaintiff  about  the  bonds,  he  had  in  his  mind  the  im- 
portance of  keeping  the  latter  ignorant  of  the  facts  which  would  pre- 
vent a  recovery  in  his  favor  as  an  innocent  holder  for  value.  It  is 
true,  Mr.  MacVeagh  testified  as  a  witness  tbat  he  did  not  act  as  tbe 
plaintiff's  attorney  or  agent  in  this  instance,  but  that  was  an  expres- 
sion of  his  opinion  rather  than  the  statement  of  a  fact.  The  evi- 
dence, fairly  considered,  shows  that  whatever  interest  the  plaintiff  has 
in  the  bonds  he  acquired  upon  the  advice  of  Mr.  MacVeagh  as  bis 
attorney,  or  through  him  as  his  agent;  and  tbat,  notwithstanding  Mr. 
MacVeagh 's  secret  intention  to  the  contrary,  he  was  in  law  and  fact 
such  attorney  and  agent. 

A  material  part  of  the  evidence  remains  to  be  considered.  Mr. 
MacVeagh  collected  the  money  two  years  ago  on  the  checks  which 
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the  plaintiff  gave  him,  and  still  retains  it  in  his  hands..  There  is  no 
eridenoe  that  Mrs.  Mather  ever  demanded  this  money,  or  that  it  is 
withheld  without  her  consent.  Mr.  MacVeagh  is  still  the  plaintiff's 
general  legal  adviser,  and  one  of  his  oonnsel  in  this  case.  Why 
shonld  the  money  be  permitted  to  remain  in  his  hands  nnless  there  ia 
an  understanding,  tacit  perhaps,  that  it  shall  be  returned  to  the  plain- 
tiff if  he  is  uiiauocessful  in  this  suit?  That  it  is  held  for  this  pur- 
pose there  oan  scarcely  be  a  doubt.  Any  other  theory  would  make 
Mr.  MaoVeagh  unmindful  of  his  dutji  to  Mrs.  Mather  as  her  attorney. 

The  foregoing  are  my  reasons  in  brief  for  holding  that  the  plaintiff 
is  not  an  innocent  holder  of  the  bonds  for  value. 

The  motion  for  a  new  trial  is  overruled. 


BrrriNOEB  v.  Pbovidestce  Wabhinoton  Ins.  Oo. 
{Oireuit  Court,  D.  Colorado.   August  3,  1886.) 

FZRB  iNaURAKOl^PUAIHlfO  PXBFOBUAIICE  OV  COITDITIONB  OF  t\>UCT— AXawKIl 

— EvroENCK. 

Where,  in  an  action  on  a  policy  of  Are  insurance,  plainttff  alleges  generally  that 
he  has  fulfilled  tlieconditionsof  the  policy,  and  the  iniiurance  company  answers 
^Dorally  that  he  did  not  observe  all  tlieconditionsof  the  policy,  without  plead- 
ing specially  the  breach  of  such  conditions,  plaintiff  is  not  bound  to  prove  af- 
firmatively that  ho  has  fultillcd  all  of  such  conditions,  nor  can  the  company 
show  that  some  of  such  conditions  were  notfulfllled. 

At  Law. 

Sain.  P.  Rose,  for  plaintiff. 
Patterson  <£  TftomaSf  for  defendant. 

Hallett,  J.,  (orally.)  Mr.  George  W.  Bittinger  brought  an  action 
against  the  Providence  Washington  Insurance  Company,  on  a  policy 
of  insurance.  He  alleged  in  general  terms  that  he  fulfilled  the  con- 
ditions of  the  policy;  I  believe  set  out  the  policy  also.  The  defend- 
ant answered  in  the  like  general  terms  that  he  did  not  observe  the 
conditions  of  the  policy.  "Defendant,  further  answering,  denies  that 
on  the  first  day  of  November,  1883,  or  at  any  other  time,  said  Atkin- 
son gave  notice  of  proof  of  loss,  as  provided  in  said  policy,  and  denies 
that  said  Atkinson  performed  all  and  singular  the  conditions  of  said 
policy  on  his  part  to  be  performed." 

At  the  trial  the  defendant  contended  that  upon  this  state  of  the 
pleadings,  the  plaintiff  was  bound  to  prove  affirmatively  that  he  had 
fulfilled  and  executed  all  the  terms  of  the  policy;  and  if  that  was  not 
true,  that  the  defendant  was  at  liberty  to  offer  evidence  to  the  point 
that  some  of  the  conditions  had  not  been  fulfilled;  as,  that  the  prop- 
erty was  allowed  to  remain  vacant  and  unoccupied  for  flome  time, 
and  that  it  was  not  kept  in  operation,  the  property  being  a  mill  and 
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furnace  and  the  like;  that  no  watebman  was  kept  on  the  premises, 
as  required  by  the  terms  of  the  policy,  aud  perhaps  some  other  things 
of  the  same  character.  This  evidence  was  excluded,  on  the  ground 
that  such  defense  mast  be  pleaded  specially.  The  question  has  been 
argued  on  motion  for  new  trial,  and  I  see  no  reason  to  reverse  the 
ruling  which  was  made  at  the  trial.  It  is  laid  down  in  the  books  that 
it  is  not  necessary  to  set  forth  in  the  complaint  a  condition  subse- 
quent, and  that  a  defendant  relying  upon  it  must  plead  it.  This  is  true 
under  systems  of  pleading  which  admit  of  more  general  defenses  than 
oars.  Under  the  Code  of  this  state  it  is  provided  that  the  answer  shall 
be  special.  No  doubt  is  entertained  that  this  requires  a  specific  denial 
to  each  allegation  in  the  complaint;  and  if  it  be  said  that  the  plaintiff 
has  declared  only  generally,  (there  is  some  doubt  upon  that,  inas- 
much as  he  has  set  forth  the  policy  in  his  complaint,) — if  the  defend- 
ant accepted  that  method  of  declaring, — he  was  still  bound  to  plead 
his  defense  specially.  In  section  586,  May,  Ins.,  the  rule  is  so  laid 
down.  I  think  there  can  be  no  doubt  as  to  its  correctness.  It  would 
be  extraordinary  if  a  plaintiff,  coming  into  court  with  one  of  these 
policies  of  insurance,  should  be  bound  to  have  witnesses  to  everything 
that  is  set  down  in  the  policy;  to  prove  everythii^; which  maybe  set 
up  as  a  defense.  I  say  that  would  be  most  remarkable,  and  nobody 
would  have  greater  reason  to  complain  of  it  than  the  insurance  com- 
pany itself,  because,  if  plaintiff  should  be  fortified  in,  all  points  with 
an  extraordinary  number  of  witnesses,  the  cost  would  be  very  great. 
The  rule  is  that  in  respect  to  all  such  matters  the  insurance  company 
must  plead  its  defense  specially,  in  order  that  it  may  put  the  matter 
in  issue. 

The  motion  for  new  trial  will  be  denied,  and  judgment  on  (he  ver- 
dict. 


1.  Bankhdptcy — Objections  to  Dibchabge — Faildbe  to  Keep  PBopsn  Books 

— Evidence — Cabh-Book. 

Where  the  speciticntion  fllcd  hv  creditors  iu  opposition  to  a  bankrupt's  dis- 
charge is  in  the  exact  languaj^e  ot  Rev.  St.  f  6110,  It  ig  too  broad  to  sustain  a 
finding  withholding  a  dischar^  on  the  ground  that  the  bankrupt's  cash-bcxA 
was  kept  upon  an  incorrect  theory. 

2.  Sams— Amrndihg  Sfecifioationb. 

After  isaue  has  been  joined  on  the  spe'ciflcfttlons,  and  evidence  taken,  without 
an  intimation  tliat  the  allegations  arc  insufficient,  it  is  too  late  to  permit  an 
amcndineat  of  the  speciflcationswhich  would  introduce  an  entirely  new  ground 
of  objection  and  present  a  separate  and  distinct  Issue  for  the  consideration  of 
the  court. 

3.  Samk — Books,  when  Sufficiest. 

Where  a  competent  person,  upon  examination  of  the  books  and  papers  kept 
by  a  mercliant,  would  be  able  to  reach  a  substantially  correct  conclusion  as  to 
the  state  of  the  merchant's  afEaird,  such  books  will  be  held  sufficient. 


In  re  Gbavbs,  a  Bankrupt. 


{District  Court,  N.  U.  New  York.    June  27,  1885.) 
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4.  Same— AiANXER  or  Eebptko  Cahh-Book. 

A  merchant  who  did  a  retail  buaioess  of  $40  to  $50  per  diem  kept  a  memo- 
randum ledger,  order-book,  and  ao-called  cash- booh,  in  which  he  made  no  en- 
trtea  of  the  goods  soid  for  cash  during  tho  day  or  any  particular  time,  but  ar- 
rived at  the  amount  of  his  cash  sales  by  subtracting  what  money  he  had-  on 
hand  la  the  morning,  or  at  tho  beginning  of  the  penod,  from  what  money  he 
had  on  hand  at  night,  or  at  the  end  of  the  period.  that,  under  the  circum- 

stances, this  manner  of  keeping  lua  cuh-bo<A  would  not  prevent  his  obtaining 
his  discharge  as  a  bankrupt. 

In  Bankruptcy.  ' 
Oeorge  W.  Adama^  tor  the  bankrupt. 

Edgar  P.  Qlast,  for  the  creditors. 

CoxE,  J.  One  of  the  specifications  filed  by  creditors  in  opposition 
to  the  bankrupt's  discharge,  and  the  only  one  now  in  question,  is, 
mutatis  mutandis,  in  the  exact  language  of  the  statute,  viz.:  "That 
being  a  merchant  and  tradesman,  he  has  not,  subsequently  to  the 
passage  of  the  bankrupt  act,  and  its  amendments,  kept  proper  books 
of  account.*'  Bev.  St.  §  5110.  To  sustain  this  allegation  evidence 
-was  adduced,  some  being  given  under  objection,  tending  to  show  that 
the  bankrupt  did  not  keep  his  cash-book  properly.  The  learned  reg- 
ister to  whom  it  was  referred  found  with  the  creditors  upon  this 
issue.  The  matter  is  now  before  the  court  upon  exceptiops  filed  to 
''his  report.  The  main  propositions  to  be  determined  are — First, 
can  proof  of  irregularities  and  defects  in  the  manner  and  system  of 
keeping  a  certain  book  be  given  under,  the  general  language  uf  the 
specifications  ?  Second,  are  the  irregularities  disclosed  by  the  testi- 
mony of  a  character  sufficiently  grave  to  warrant  the  withholding  of 
a  dischai^e  ? 

The  authorities  appear  to  be  numerous  and  uniform  that,  under  a 
broad,  indefinite  allegation,  like  the  present,  the  creditor  may  prove 
that  the  bankrupt  kept  no  books  at  all,  or  that  he  failed  to  keep  any 
one  of  the  books  necessary  for  the  transaction  of  the  business  in  ques- 
tion. Having  failed  in  this,  however,  he  cannot  enter  into  an  exam- 
ination of  the  books  themselves  for  the  purpose  of  showing  that  they 
were  carelessly  kept,  or  kept  on  a  wrong  principle.  If  sucn  an  isRue 
is  to  be  raised,  the  bankrupt  must  be  advised  of  it  by  distinct,  specific 
and  definite  statements  in  the  pleading.  In  Condict's  Case^  19  N.  B. 
B.  142,  the  court  says : 

"It  has  been  the  uniform  practice  under  the  bankrupt  act  to  consider  all 
specifications  as  too  vague  and  general  which  charge  the  offense  in  the  words 
of  the  act.  The  particulars  in  which  the  bankrupt  has  offended  should  be  so 
setforth  that  he  may  be  apprised  of  the  precise  matters  wherein  ho  is  alleged 
to  have  transgressed." 

In  Frey's  Case,  9  Fed  Eep.  376,  the  court  says : 

*'The  objection  being,  therefore,  to  the  mannei'  in  which  the  books  were 
kept,  and  to  imperfections  or  omissions  therein,  general  objections  like  those 
above  stated  are  not  sufficient.  The  particular  irregularities  or  omissions 
must  be  pointed  out  in  the  specificfitians  to  entitle  tliem  to  be  considered. 
In  re  Littlejield,  32i.B.Ii.57;  Hammondv.  Coolidge,  Id.  273."  See,also, 
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In  re  Smith,  16  Fed.  Rep.  465;  /»  ju  Butterjteld,  14  Jf.  B.  R.  147;  Fn  re 
Hathbone,  -2  Ben.  138;  In  re  Eidom,  8  K.  B.  B.  106;  In  re  Burk,  Id.  296, 
300;  Bump.  Bankr.  (9th  Ed.)  279. 

But  it  is  said  that  it  is  now  too  late  to  arge  this  objection ;  that  the 
bankrupt  should  hare  demurred^  or  he  should  have  moved  to  strike 
oat,  or  to  have  the  specifications  made  more  definite  and  certain. 
The  short  answer  is  that  none  of  those  refaedies  would  have  proved 
availing.  The  epeeification  was  well  drawn ;  under  it  proof  could  be 
given  that  no  books  were  kept,  or  that  no  cash-book,  for  instance,  was 
kept.  Non  constat^  this  was  the  very  omission  which  the  creditors 
intended  to  allege,  and  expected  to  prove.  It  is  obvious  that  the 
bankrupt  had  no  other  remedy  except  to  confine  the  proof  to  the 
pleadings.  The  register  bad  no  power  to  pass  upon  any  of  the  ob- 
jections interposed  by  tlie  bankrupt,  and  he  did  not  assume  to  do  so. 
General  Order  No.  10;  Bump,  Bankr.  (9tb  Ed.)  198, 644;  hire  Levy, 
1  N.  B.  E.  136;  In  re  Patterson,  Id.  147;  In  re  Miwson,  Id.  265 ;  In 
re  Puffer,  2  N.  B.  R.  43;  U  re  Bond,  3  N.  B.  R.  7. 

The  question,  therefore,  is  now  to  be  determined  by  the  court;  and, 
within  the  authorities  cited,  it  must  be  held  that  the  language  of 
the  specification  is  too  broad  to  sustain  a  finding  withholding  a  dis- 
charge on  the  ground  that  the  bankrupt's  cash-book  was  kept  upon 
an  incorrect  theory.  It  is  suggested  by  the  creditors  that  an  amend* 
ment  should  be  allowed,  but  the  court  is  referred  to  no  case  in  which 
such  a  radical  amendment  has  been  permitted,  after  the  cause  has 
been  argued  and  submitted.  The  specifications  were  filed  in  1876, 
issue  was  joined,  and  the  evidence  taken,  without  an  intimation  that 
the  allegations  were  insufficient,  and  the  court,  at  this  late  day,  would 
hardly  be  justified  in  permitting  an  amendment  which  introduces  an 
entirely  new  ground  of  objection,  and  presents  a  separate  and  distinct 
issue  for  iae  consideration  of  the  court.  In  re  Smithy  16  Fed.  Rep. 
465.  But,  upon  the  merits,  it  is  thought  that  the  discharge  should 
not  be  withheld.  The  counsel  for  the  creditors  fairly  and  aecnrately 
states  the  matter  in  controversy,  as  follows  - 

*'Tlie  books  kepi  by  the  bankrupt  -  *  were  a  memorandum  ledger, 
order-book,  and  wbat  he  calls  'a  CH3li-bo<jk.'  That  these  books, if  they  had 
been  propeily  ke])t,  were  *  proper  books  of  account,'  within  the  meaning  of 
the  statvite,  I  do  not  question;  but  what  I  do  urgently  contend  for  in  behalf 
of  tliB  opposing  creditors  is  that  the  manner  in  which  he  kept  his  so-called 
'  cash-book,'  according  to  his  own  testimony,  precluiles  it  from  being  treated 
(IS  a  *  c:ish  account'  within  the  meaning  of  any  of  the  decisions  cited  by  the 
lwnkru|it'9  counsel,  and  from  being  considered  a  'proper'  book  of  account. 
The  uianiie:  ir.  which  the  biinknipt  kept  liis  cash-book,  *  •  *  briefly 
stated,  •  ♦  *  was  by  taking  the  *  amount  of  cash  on  hand  in  the  morn- 
ing from  the  amount  on  hand  at  night.'  In  other  words,  he  adopted  no 
means  of  keeping  track  of  liow  many  goods  he  sold  for  cash  during  the  day 
or  munth,  or  whatever  time  he  did  pretend  to  balance  his  cash  account,  but 
arrived  at  the  amount  of  his  Ciish  sales  by  subtracting  wbat  money  he  had  on 
hanil  in  the  morning,  or  at  the  beginning  of  the  period,  fnHD  what  money  be 
had  ou  hand  at  night,  or  at  the  end  uf  the  period." 
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If  the  bankrapt  bad  been  doing  a  large  businesB,  requiring  the  em- 
ployment of  an  army  of  employes,  where  vast  sums  of  money  are 
daily  received  and  disbursed,  it  may  be  conceded  at  the  outset  that 
the  system  above  described  would  be  wholly  inadequate.  But  such 
VSB  not  the  ease.  He  was  a  small  retail  dealer,  receiving  between 
$40  and  $50  per  day.  He  employed  but  one  clerk.  The  whole  busi- 
nesB  was  transacted  directly  under  his  eye.  It  was  hardly  possible 
that  he  could  have  been  deceived  or  cheated.  At  the  close  of  the  day, 
in  a  bnsiness  so  small,  his  memory  would  doubtless  have  recalled  all 
the  transactions  of  any  magnitude,  for  they  must  have  been  few.  It 
is  said  that  he  should  have  noted  every  item  of  cash  received,  no  mat- 
ter how  infinitesimal.  It  is  not  pretended  that  he  was  required  to 
enter  the  name  of  the  castomer  or  the  article  sold,  but  simply  the 
amounts  of  cash  received.  How  such  a  system,  in  a  business  so  mod- 
est in  its  dimensions,  could  materially  aid  the  investigator  is  not  ex- 
plained, and  it  is  not  easy  to  perceive.  To  a  dishonest  man  this  sys- 
tem offered  the  same  opportunities  for  fraud  as  the  other ;  to  an  honest 
man  its  advantages  over  the  one  adopted  are  not  entirely  obvious.  It 
would  furnish  an  additional  cheek,  it  is  true ;  but  without  it  the  mer- 
chant's present  condition  could  at  any  time  be  ascertained,  mistakes 
of  any  magnitude  corrected,  and  fraud  discovered. ,  It  is  not  intended 
to  say  anything  in  approval  of  the  system  of  keeping  his  cash  .book 
adopted  by  this  bankrupt ;  it  may,  nndoubtedly,  as  an  abstract  prof  • 
osition,  be  denounced  as  unwise  and  defective.  But  we  are  dealing 
here  with  strict  statutory  rights.  No  fraud  or  dishonesty  is  charged, 
and  it  wontd  eeem  not  to  be  the  policy  of  the  courts  to  keep  a  young 
man  under  the  harrow  for  years,  when  the  only  accusation  against 
him  is  that  he  failed  to  insert  in  his  cash-book  the  items  of  his  daily 
Bales.  Congress  has  not  attempted  to  prescribe  any  particular  system 
or  principle  of  book-keeping.  If  a  competent  person,  upon  an  exam- 
ination of  the  books  and  papers  kept  by  the  merchant,  is  able  to  reach 
a  Bubstantially  correct  conclusion  as  to  the  state  of  a  merchant's  af- 
fairs, it  is  enough.  The  accounts  may,  where  the  business  is  small, 
be  found  in  one  book  or  in  20  books;  the  system  may  be  double  entry 
or  dingle  entry, — the  form  and  manner  in  which  the  books  are  kept 
is  unimportant  so  long  as  the  true  financial  condition  of  th^  mer- 
chant or  tradesman  is  shown.  In  the  case  of  In  re  Marshy  19  N,  B.  B. 
297,  the  specification  alleged  that  no  cash-book  had  been  kept  by  the 
bankrupts.    The  court  says : 

"The  grounds  are  confined  to  wlietlier  tliey  kept  proper  books  in  respect  to 
the  receipt  and  payment  of  caah^  What  would  be  proper  in  tliis  bolialf  must 
depend  upon  tlie  nature  of  the  busine:js,  and  tlie  mode  in  winch  it  was  con- 
ducted. Xliey  bought  hemlock  bark  and  lumber,  each  taking  charge  of  eacli 
branch ,  and  forwarded  it  to  customers  by  public  conveyance.  Tliey  kept  bank 
accounts  showing  what  money  eacli  received,  and  each  kept  a  book  profess- 
ing to  show  what  amounts,  and  to  whom,  each  paid.  *  *  ♦  The  statute 
requires  tliat  they  (the  books)  sliould  be  proper,  that  is,  for  their  purpose, 
which  includes  being  honest;  but  do^'S  not  go  so  fur  as  to  require  that  books 
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Bliall  show  where  losses  occurred,  or  how.  The  same  provision  was  in  the 
act  of  1341  and  in  the  English  statutes,  and  was  construed  as  requinng  that 
the  books  should  not,  tn  what  they  showed  or  failed  to  show,  be  f  randuTent. " 

In  Townsend's  Ca$t,  3  Fkd.  Rep.  559.  the  court,  at  page  565,  says: 

"The  degree  of  accuracy  and  particularity  required  will  depend,  in  a  great 
<legree,  on  the  circumstances  of  each  case.  Books  which  show  an  honest  at- 
tempt to  throw  such  light  on  his  business  tranaactions  as  will  make  them 
reasonably  plain  of  tliemselves,  or  capable  of  beihg  made  plain  by  explana- 
tion, are  sufficient,  within  the  meaning  and  intention  of  the  bankrupt  law.** 

In  AntUdeVs  Case,  18  N.  B.  B.  289,  it  was  held  that — 

"The  {Requirement  that  the  bankrupt  shall  keep  proper  books  of  account  is 

satisfied,  if  his  creditors  can  gathur  from  them  a  correct  understanding  of  his 

business  and  financial  condition. " 

In-  Wingor's  Case,  16  N.  B.  R.  152,  the  court  held  that— 

"Keeping  proper  ttooks  of  account,  within  the  meaning  of  the  bankrupt 
act,  is  the  keeping  of  an  intelligent  record  of  the  merchant's  or  tradesman's 
affaii-s,  and  with  that  reasonable  degree  of  accuracy  and  care  which  is  to  be 
expected  from  au  intelligent  man  iu  that  business,  and  a  casual  mistake 
therein  will  not  prevent  a  discharge.'* 

See,  also,  as  bearing  upon  the  question  involved.  In  r«  Frey,  svpra; 
In  re  Smith,  supra ;  In  re  Jewett,  3  Fed,  "Rep.  503;  In  re  Reed,  12 
B.  B.  390;  In  re  Archenbrownt  Id.  17;  In  re  George,  1  Low.  Dec. 
409;  In  re  Brockway,  12  Fsn.  Bep.  69;  In  re  Solomon,  3  N.  B.  B. 
285. 

It  is  thought,  therefore,  that  the  oash-book  of  the  bankrupt,  though 
imperfect,  inartistic,  and  inaoctirate,  in  a  strictly  commercial  sense, 
vas  not,  within  the  cases  cited,  so  improperly  kept  as  to  justify  the 
court  iu  withholding  the  discharge.   Discharge  granted. 


In  re  Fbouts. 

{(Kreuit  Oavrt,  S.  D.  Nm  York.  July  10. 188S.; 

1.  Bakiruptct— JimtSDiCTioN  OF  Cntcurr  Coubt— Order  REMOvnia  AssiomEfc. 

The  supertntendence  and  juriadictioa  of  the  circuit  court  conferred  by  Rev. 
St.  f  4986,  are  revisory  of  cases  and  questions  arising  in  the  district  court,  and 
contemplate  a  review  of  what  is  presented  to  that  court  for  consideration  and 
'  decision ;  and  if  an  order  of  the  oiBtrict  court,  removing  an  assignee,  was  right 
when  made,  it  cannot  be  reversed. 

2.  Sa3»— AsBiGi^  Behoved. 

On  examination  of  the  clrcnmatances  of  this  case,  that  the  assignee  was 
properly  removed  by  the  district  court  on  account  of  his  dilatory  and  unwise 
course,  and  that  the  order  should  be  afl^rmed. 

Petition  for  Eeview. 

W,  F.  Scott,  for  respondent. 

Robert  Sewell,  for  appellant. 
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Wallace,  J.   By  an  order  of  the  disiriot  conrt,  made  on  the  tven- 

ty-seventh  day  of  December,  1884,  the  assignee  of  ihe  bankrapt  was 
removed  upon  the  petition  of  certain  creditors  of  the  estate.  The 
case  has  been  brought  here  by  the  assignee  upon  a  petition  of  review, 
seeking  a  reversal  of  that  order.  The  argument  of  counsel  for  the 
assignee  has  largely  been  addressed  to  the  point  that  some  of  the 
creditors,  upon  whose  petition  t)ie  proceeding  was  put  in  motion,  did 
not  have  the  requisite  standing  in  the  court  below  to  entitle  them  to 
move;  one  of  them  being  a  secured  creditor,  who  had  proved  without 
relinquishing  his  8ecnrity>  and  another  being  a  creditor  who  had  been 
divested  of  his  claim  by  a  transfer  after  he  had  proved  bis  debt.  It 
is  conceded,  however,  that  Sohermerhorn  an^  Cox  were  creditors 
whose  debts  were  proved,  and  who  were. in  a  position  to  move,  at  the 
time  they  joined  in  the  petition,  for  the  removal  of  the  assignee.  It 
la  represented,  however,  that  sinee  the  case  has  been  brought  here  for 
review  they  have  withdrawn  from  the  proceedings.  Inumnch  as 
they  were  competent  parties  to  the  proceeding  when  the  order  of  the 
district  court  was  made,  all  objections  which  rest  upon  the  ground 
that  there  were  no  competent  adverse  parties  to  the  proceedings  to 
authorize  the  removal  of  the  assignee,  are  itoavailing. 

The  superintendence  and  jurisdiction  of  this  court  conferred  by 
section  4986  are  reyisory  of  cases  and  questions  arising  in  the  dis- 
trict couit,  and  contemplate  a  review  of  what  is  presented  to  that 
court  for  consideration  and  decision.  Re  Bininger,  7  Blatohf.  159, 
164.  If  the  order  was  right  when  it  was  made,  it  cannot  be  reversed 
now.  For  this  reason  it  is  not  deemed  necessary  to  consider  whether 
the  court  of  its  own  motion  did  not  have  ample  power  to  remove  the 
assignee,  if,  upon  facts  brought  to  its  notice,  it  seemed  proper  that 
he  be  removed,  or  whether  it  was  not  the  duty  of  the  court  to  do  so, 
although  no  creditor  asked  for  such  action.  The  order  was  made 
upon  the  petition  of  creditors,  and  the  answer  of  the  assignee,  with- 
out proofs  in  support  of  the  petition  or  answer,  except  such  exhibits 
as  were  made  part  of  the  record.  Without  attempting  an  extended 
review  of  the  facts  as  they  appear  by  the  petition  and  the  answer,  it 
is  sufficient  to  refer  to  one  transaction,  in  respect  to  which  the  infer- 
ences are  so  dear  as  abundantly  to  justify  the  order  of  the  district 
court. 

In  July,  1883,  the  assignee  was  in  a  position  to  realize  over  $20,- 
000  in  cash  for  the  estate  upon  an  adjustment  with  Mr.  Sage,  by 
which  the  latter  proposed  to  take  certain  securities  of  the  bankrupt 
in  his  hands  at  their  fair  value,  and  pay  over  the  amount  after  de- 
ducting certain  liens  upon  it.  Mr.  Sage's  proposition  was  to  allow 
$67,760  for  the  securities,  deduct  his  own  claim  at  $27,000,  retain 
f 20,000  to  satisfy  a  Hen  claimed  upon  the  securities  by  Messrs.  Birds- 
eye,  Gloyde  &  Baylies,  and  pay  the  balance,  $20,760,  to  the  assignee 
in  cash.  The  lien  claimed  by  Messrs.  Birdseye,  Gloyde  &  Baylies 
was  for  legal  services  as  attorneys  for  the  bankrupt,  and  its  validity 
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was  disputed  by  the  assignee.   If  the  prioe  offered  for  the  seearities 

by  Hr.  Sage  was  a  fair  one,  the  clear  duty  of  the  assignee  was  to  ap- 
ply to  the  court  for  an  order  authorizing  him  to  accept  it,  and  mak- 
ing provision  for  the  alleged  lien  of  Messrs.  Birdseye,  Cloyde  &  Bay- 
iiss.  Recognizing  this,  the  assigoee  petitioned  the  court  for  such  an 
order.  He  represented  in  his  petition  that  the  bankrupt's  estate  was 
greatly  involved ;  that  it  had  many  thousand  acres  of  unproductive 
land,  largely  incumbered  by  taxes,  tax  titles,  and  adverse  claims;  and 
that  he,  as  assignee,  had  no  money,  or  means  to  realize  iponey.  with 
which  to  protect  in  any  manner  the  interests  of  the  estate.  He  fur- 
ther represented  that  the  proposed  settlement  would  supply  him  with 
ready  money  with  wt^ioh  to  protect  the  interests  of  the  estate;  that 
unless  he  could  be  so  supplied  the  estate  would  suffer  immense  loss; 
and  that  there  was  no  other  source  from,  which  money  could  be  ob- 
tained. 

The  court  referred  the  petition  to  a  referee  to  take  proofs  and  re- 
port, and  on  the  twenty-fourth  of  July,  1883,  the  referee  reported, 
substantially  recommending  the  settlement  proposed.  In  his  report 
the  referee  stated  that  the  assignee  was  in  urgent  need  of  funds  to 
enable  him  to  protect  the  interests  of  the  estate;  that  the  price  offered 
for  the  securities  by  Mr.  Sage  was  the  highest  the  assignee  could  pro- 
cure, after  diligent  effort;  and  that  it  was  both  advisable  and  neces- 
sary that  the  seourities  be  sold,  and  the  proceeds,  after  satisfying  the 
lien,  be  paid  to  the  assignee,  for  the  use  and  benefit  of  the  estate.  He 
recommended  an  order  that  the  assignee  be  authorized  to  sell  the  se- 
curities at  a  specified  sum,  at  public  auction,  at  the  Exchange  sales- 
room, in  the  city  of  New  York^  and  that  in  default  of  a  bid  for  that 
amount  he  accept  the  offer  of  Mr.  Sage ;  and  that  out  of  the  proceeds 
the  lien  of  Mr.  Sage  be  paid,  and  $20,000  be  deposited  in  the  registry 
of  the  court,  to  await  the  determination  of  the  validity  of  the  claims 
of  Messrs.  Birdseye,  Oloyde  &  Bayliss. 

It  appears  by  this  report  that  Mr.  Sage  consented  to  such  a  sale. 
The  confirmation  of  such  a  report  would  seem  to  have  been  almost  a 
matter  of  course,  if  the  assignee  had  applied  for  it.  He  attempts  to 
excuse  his  neglect  by  the  statement  .that  exceptions  were  filed  by 
Messrs.  Birdseye,  Cloyde  &  Bayliss,  and  by  another  creditor  whose 
name  he  does  not  give,  and  says :  "  He  had  reason  to  believe  that  be- 
fore a  sale  could  be  effected  considerable  time,  labor,  and  expense 
might  have  to  be  incurred  by  him."  He  does  not  state  what  grounds 
were  assigned  by  the  parties  opposing  a  confirmation,  or  that  he  be-' 
lieved  there  were  any  tenable  objections,  or  that  he  had  any  doubt  of 
a  favorable  issue.  In  view  of  his  urgent  need  of  funds  it  is  remark- 
able that  he  should  lie  by  supinely  and  let  this  favorable  opportunity 
slip.  His  conduct  cannot  be  vindicated  by  such  loose  and  meager 
reasons  as  he  assigns  for  not  attempting  to  obtain  a  confirmation  of 
the  order.  If  it  were  intimated  that  he  contemplated  some  more  ex- 
pedient sale'  of  the  securities,  or  a  different  adjustment  of  the  liens 
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claimed  upon  tbem,  this  might  suggest  a  satisfactory  explanation  of 
his  conduct;  bat  his  subQeqnent  Action  in  regard  to  the  securities  is 
utterly  inconsistent  with  any  such  theory.  In  September,  1883,  he 
entered  into  a  stipulation  with  Messrs.  Birdseye,  Cloyde  &  Bayliss, 
authorizing  tbem  to  pay  to  Mr.  Sage  the  amount  of  his  lien  as  claimed 
by  him,  and  authorizing  Mr.  Sage  to  transfer  the  securities  to  Messrs. 
Birdseye,  Cloyde  &  Bayliss,  together  with  his  lien  upon  them,  and 
authorizing  Messrs.  Birdseye,  Cloyde  &  Bayliss  to  bold  and  retain 
the  securities  until  the  amount  of  their  own  lien  should  be  deter- 
mined. He  consented  to  an  entry  of  an  order  by  the  court,  upon  the 
application  of  Messrs.  Birdseye,  Cloyde  &  Bayliss,  carrying  oat  the 
terms  of  this  stipulation. 

The  result  of  this  action  upon  his  part  was  to  transfer  the  securities 
to  creditors  whose  lien  upon  them  was  contested,  and  to  put  it  beyond 
his  power  to  realize  anything  from  them  for  an  indefinite  period  of 
time.  From  that  time  until  the  order  for  thcTemoval  of  the  assignee 
was  made,  the  securities  remained  in  the  hands  of  Messrs.  Birdseye, 
Cloyde  &  Bayliss,  and  the  litigation  over  the  validity  of  their  claim 
had  been  dragging  its  weary  length  along  with  no  prospect  of  a  speedy 
conolnsion.  There  is  no  aspect  of  this  transaction  which  suggests  a 
theory  that  is  consistent  with  the  exercise  of  a  proper  discretion  on 
the  part  of  the  assignee.  There  had  been  no  change  in  the  pressing 
necessities  of  the  estate,  and  the  assignee,  in  his  answer,  attempted  to 
explain  his  failure  to  realize  anything  from  the  large  amount  of  real 
estate  which  came  to  his  possession,  by  the  allegation  that  be  has 
been  without  funds  to  clear  off  the  liens  and  adjust  questions  affect- 
ing the  title,  and  therefore  had  been  unable  to  sell  it.  Seven  years 
have  elapsed  since  he  was  appointed  assignee,  and  although  a  very 
large  amount  of  assets  came  to  his  possession,  nothing  has  been  real- 
ized of  consequence.  'Without  impugning  the  intentions  of  the  as- 
signee to  administer  his  trust  honestly,  and  with  reasonable  diligence, 
it  suffices  to  say  that  the  creditors  had  just  causa  to  be  dissatisfied  with 
the  dilatory  and  unwise  course  he  has  pursued,  and  that  the  court 
below  had  sufficient  grounds  to  consider  his  removal  imperative  in  the 
interests  of  a  prudent  and  energetic  management  of  the  estate. 
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Thateb  v.  Habt,  Jr. 
(OireuU  CohH,  H.  D.  Nm  York.   July  29,  1885.) 

Patkntb  fob  Iktehtion— Coaro—EsPORCTNG  Payment— Rkceiveti. 

When  a  bill  for  inMngemcntof  a  patent  has  been  dismissed,  witb  costs  tode- 
fendant,  for  which  an  execution  has  issued  and  been  returned  wholly  unsatis- 
fied, a  receiver  will  not  be  appointed,  ou  ihotion  of  defendant,  (o  take  possession 
of  the  patenta  aa  equitable  assets,  to  be  disposed  of  for  the  satisfying  of  the 
decree. 

In  Equity. 

Josiah  jP.  Fltckt  for  plaintiff. 
Frederic  H.  Betts,  for  defendant. 

Whekleb,  J.  The  bill  in  this  case,  which  is  for  infringement  of 
patents,  has  been  dismissed,  with  costs  to  the  defendant,  taxed  at 
$950.92,  for  which  execution  issned  and  has  been  returned  wholly 
nnsatisfied.  The  defendant  now  moves  for  a  receiver  of  the  patents 
as  equitable  assets,  to  be  disposed  of  for  the  satisfying  of  the  decree. 
This  decree,  so  far  as  it  is  for  the  payment  of  this  sum  for  costs,  is  not 
different  from  a  judgment  for  the  recovery  of  money.  Execution  is- 
sues upon  it  under  the  rule  of  the  supreme  court  made  pursaant  to 
statute  the  same  as  upon  judgments  for  money.  Ber.  St.  §  917; 
Equity  Rule,  8.  There  is  no  connection  between  the  decree  for  costs 
and  the  relief  sought ;  neither  is  it  of  any  equitable  nature  otherwise. 
The  costs  are  recovered  because  the  bill  was  not  sustained,  as  costs 
are  in  actions  at  law  when  the  suit  is  not  maintained.  The  satisfy- 
ing of  the  decree  is  no  more  equitable  relief  than  the  satisfying  of  any 
money  judgment  is.  Courts  of  equity  have  power  to  aid  in  the  satis- 
faction of  judgments  at  law  by  reaching  assets  which  courts  of  law  cin- 
not  reach.  This  is  done  upon  bill  brought  to  reach  particular  prop- 
erty ;  and  the  bill  is  to  be  answered,  or  proceeded  upon  for  want  of  an- 
swer, as  in  other  cases ;  and  the  decree  is  founded  upon  the  case  made 
in  respect  to  the  property,  although  the  right  to  proceed  against  the 
property  rests  upon  the  prior  judgment.  Here  the  defendant  has  got 
no  further  than  to  become  a  judgment  creditor  of  the  plaintiff. '  These 
patents,  as  equitable  assets,  cannot  be  taken  to  satisfy  a  money  judg- 
ment except  upon  a  decree  for  that  purpose,  which  can  only  be  had 
upon  bill  and  answer,  or  failure  to  answer,  in  due  course.  The  re- 
mark of  the  learned  judge  in  ShainweUd  v.  Lewitt  6  Fed.  Bbp.  779, 
relied  upon  in  support  of  the  motion,  is  not  to  the  oontrary  of  these 
views,  as  that  remark  is  anderstood.   Motion  denied. 
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Iksubamoe  Oo.  of  Fennstlvanu  v.  Fbocxbds  of  the  Sale  of  the 

Babob  Waubaushenk. 

(dre^a  Court,  If.  D.  Jfew  York.   July  21,  1885.) 

Habikb  iNeuBANCB— Cohtbaot,  whbbb  Hai«— Libh  fos  Uhfaid  pREinum— 
Hakitiue  Libm. 

No  maritimo  liea  exists  in  favor  of  underwriters  for  unpaid  premiums  of 
marine  insurance.   Opinion  of  district  judge  (22  Fbd.-  Kkp.  109)  affirmed. 

Appeal  from  District  Gonrt.    See  SS  Fed.  Bbp.  109, 

Williami  d  Potter,  for  appellant. 
Marshall,  Clinton  dt  WUson,  for  appellee. 

Wallace,  J.  In  deciding  against  the  application  of  the  instnance 
company  to  be  paid  the  premium  doe  open  the  marine  policy  issued 
by  it  upon  the  barge  out  of  the  proceeds  aririikg  from  her  sale  in  the 
registry  of  the  court,  the  learned  judge  of  the  district  court  held  that 
the  contract  for  insurance  was  made  in  Canada,  and  the  rights  of  the 
parties  to  a  lien  were  controlled  by  the  lex  UxA  contractus.  He  also 
held  that  such  a  lien  is  not  recognized  by  our  jurisprudence,  and  that 
the  statutes  of  this  state  creating  a  lien  for  premiums  in  favor  of  un- 
derwriters do  not  apply  to  foreign  TeBsels.  He  therefore  held  that  as 
the  company  bad  no  lien  by  the  law  of  Canada,  it  could  assert  none 
here.  These  conclusions  are  fully  approved,  and  it  seems  superflnuus 
to  attempt  to  re-enforce  the  reasoning  of  the  very  able  and  careful  opin- 
ion of  the  district  judge  further  than  briefly  to  indicate  the  reasons/ 
which  have  led  this  court  to  deny  the  existence  of  the  maritime  lien 
for  insurance  premiums.  As  early  as  1815  Mr.  Justice  Stoby  decided, 
in  De  Lovio  v.  Boit,  2  Gall.  398,  that  a  policy  of  insurance  upon  a  ves- 
sel was  a  maritime  contract,  in  an  opinion  which  has  been  character- 
ized as  "a  learned  and  elaborate  essay  on  admiralty  jurisdiction,  and 
one  of  the  moat  Inminons  views  of  the  subject  extant."  2  Hofi.  Leg. 
Stud.  (2d  Ed.)  465.  Although  the  doctrine  of  that  case  was  not  uni- 
formly accepted,  {Ramsay  v^AUegre,  Johnson,  J.,  12  Wheat. 638;  t/acft- 
son  V.  The  J^/a^Jia,  Campbell,  J.,  20  How.  335,)  the  jurisdiction  over 
such  contracts  was  always  maintained  subsequently  in  the  First  cir- 
cuit, and  was  generally  approved  by  commentators  of  authority.  Olou' 
eester  Ins.  Co.  v.  Younger,  2  Ourt.  322;  Hale  v.  WaskiTtgton  Ins.  Co, 

'2  Story,  176;  Dnnl.  Adm.  Pr.  43;  1  Kent,  Comm.  370,  note;  Ben. 
Adm.  §  294;  Conkl.  Fr.  13.    Yet  until  the  decision  in  The  Dolphin, 

.  1  Flippin,  580,  as  is  conceded  in  the  opinion  of  the  court  in  that-  case, 
the  general  understanding  of  the  profession  was  adverse  to  the  exist- 
ence of  a  lien  fbr  the  premium  secured  by  such  a  contract.  In  that 
case,  reasoning  from  analogies,  and  influenced  by  the  views  recently 
declared  by  the  learned  judge  of  the  Sixth  circuit,  that  every  maritime 
agreement,  upon  principle,  should  bind  the  ship  as  well  as  the  owner, 
{The  WiUiaiMt  Brown,  Adm.  208,)  the  court  held  that  the  lien  should 
be  recognized  as  extending  to  the  premiums  for  insurance.  It  was 
said  by  Mr.  Justice  Cubtxs.  {The  Kiereage,  2  Curt.  C.  C.  424,)— 
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"  To  be  a  settled  rule  that  privileged  liens,  constituting  a  jus  in  re  accompa- 
nying the  property  into  the  hands  of  bona  Jtde  purchasers  and  operating  to  the 
prejudice  of  general  creditors,  are  matters  ttrlcti  Juris,  wliich  cannot  be  ex- 
tended from  one  case  to  another  argumentatlvelyt  or  by  analogy  or  by  infer- 
ence." 

And  he  oiies  Fardessas.  (3  Droit,  Comm.  697,  5U8,)  when  reason- 
ing on  the  policy  of  allowing  a  privilege  for  premiums  of  insurance : 

"Analogy  cannot  affordadecisive  argument,  because  privileges  are  astrict 
right.  They  are  an  exception  to  the  rule  by  which  all  creditors  have  equal 
riglits  in  the  property  of  their  debtor,  and  an  exception  should  be  declared 
and  described  in  express  words;  we  cannot  arrive  at  it  by  reasoning  from 
one  case  to  another." 

The  same  citation  is  quoted  with  approbation  by  Mr.  Justice  Gbier 
in  Vandewater  t.  Mill,  19  How.  89.  Although  the  proposition  is 
generally  true  that  maritime  contracts  import  an  hypothecation  of 
the  ship  for  their  performance,  the  important  qualification  must  not 
be  overlooked  that  the  lien  does  not  extend  to  contracts  which  do  not 
aid  the  vessel,  but  are  merely  for  the  personal  benefit  of  the  owner. 
One  reason  why  the  master  of  a  vessel,  clothed  as  he  is  with  almost 
plenary  powers  to  represent  the  owner,  extending  even  to  the  author 
ity  to  sell  the  ship,  when  necessity  justifies  a  sale,  cannot  enter  into 
a  contract  for  insurance,  is  because  such  a  contract  does  not  aid  the 
vessel.  It  inures  solely  to  the  personal  interest  of  the  owner.  Unhke 
contracts  and  engagements  in  which  every  lienholder  has  an  interest, 
because  they  fortify  his  security,  the  contract  of  insurance  contrib- 
utes to  no  fund  for  the  general  benefit,  and  its  fruits  are  monopo- 
lized by  the  owner.  It  has  been  held  in  this  court  that  he  is  not  re- 
quired to  surrender  the  insurance  to  a  trustee,  under  the  statutes 
limiting  the  liability  of  a  vessel-owner  for  the  benefit  of  \h.oae  having 
claims  against  the  vessel  when  the  vmsel  is  lost  after  liability  ac- 
crues, {In  re  Norwich  it  N.  Y.  Transp.  Co.  17  Blatohf.  221;  Thorn- 
nunett  V.  Whitwill,  21  Blatehf.  45;  S.  C.  12  Fed.  Kep.  891.)  because  it 
is  not  an  "interest"  in  the  ship.  . 

For  the  reasons,  therefore,  that  a  lien  should  not  be  extended  to  a 
contract  to  which  it  has  not  generally  supposed  to  adhere,  even  if  the 
analogies  should  justify  recognizing  it,  and  also  because  the  contract 
of  insurance  is  peculiarly  distinguishable  from  the  class  of  maritime 
engagements  which  import  a  lien,  the  court  cannot  follow  the  decision 
.in  the  case  of  The  Dolphin.    The  question  of  a  maritime  lien  was  not 
■involved  or  discussed  in  the  case  of  The  Guiding  Star,  9  Fan.  Bep.  521, 
affirmed,  18  Fed.  Rep.  263,  cited  as  an  authority  in  favor  of  the  lien. 
The  note  of  Mr.  Flippin  to  the  case  of  The  Dolphin  presents  nil  the 
arguments  for  denying  the  existence  of  the  lien,  and  for  following  the 
case  of  The  John  2'.  Moore,  8  Woods,  C.  C.  61,  to  which  it  is  neces- 
sary to  refer. 
The  decree  of  the  district  court  is  affirmed. 
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New  Yobk  Exhausx  Ventilatob  Co.  v.  AMEmcAS  Institute  of 
New  Yobx  and  another. 

(Cireuii  Oourt,  S.  D.  New  Tvrk.    Au^st  7, 18S5.) 

Injunction— Awarding  Mbdal  of  SorEnioRiTY  to  Ownkr  of  Hachi;;:;. 

When  the  owocra  of  machines  hare  submirtcd  them  to  a  com pi.>ti live  exam- 
ioatiun  uad  toat  before  judges  appuiuted  liy  an  tnstiliite  for  the  prumotiuii 
of  arl»  and  manufaclures,  aiuI  the  judges  have  cletennLnetl  that  one  of  such 
machines  is  entitled  to  a  medal  showing  Us  superiority  to  the  olliers,  an  un- 
Buccesaful  exhibitor  csnnot^  by  lojunctioD,  prevent  tlie  delivery  of  such  medal 
to  his  rival. 

In  Equity. 

James  A,  Whitney^  for  plaintiff. 

t/.  A.  Davenport^  for  Simonds  Manufactaring  Company.  . 

Alexander  £  Green,  for  American  Institute. 

Wheeleb,  J.  According  to  the  bill  of  complaint,  the  plaintiff  man- 
ufactures a  machine  for  ventilating,  called  the  "Blackman  Fan,"  and 
the  defendant  manufacturing  company  manufactures  a  machine  of 
different  construction  for  the  same  purpose,  known  as  the  "Wing  Disc 
Fan."  The  defendant  institute  is  engaged  in  the  promotion  of  arts 
and  manufactures  by  making  provision  for  submitting  machines  to 
tests  and  experiments  conducted  by  judges  appointed  by  its  officers, 
and  makes  award  of  merit  of  different  degrees,  upon  the  reports  of 
the  judges.  These  fans  were  submitted  for  competition  by  their  re- 
spective i^anufaoturerB,  and  were  subjected  to  a  series  of  tests  by 
judges  appointed  for  that  purpose,  who  recommended  an  award  uf  u 
medal  of  superiority  to  the  Wing  Disc  fan,  and  of  excellence  to  the 
Biackman  fan.  The  delivery  of  the  medai  of  superiority  to  the  de- 
fendant manufacturing  company  is  sought  to  be  restrained  by  injunc- 
tion, and  a  decree  for  its  delivery  to  the  plaintiff  asked  for,  upon  the 
ground  principally  that,  upon  the  tests  which  were  arranged  for,  tbe 
Blackman  fan  showed  the  best  results,  and  that  the  recommendation 
of  award  was  made  upon  tests  at  high  speed,  and  adjustability  of  the 
blades  of  the  Wing  Disc  fen,  which  were  not  contemplated  when  tbe 
competition  was  entered  into.  The  cause  has  now  been  heard  upon 
a  motion  for  a  preliminary  injunction  to  restrain  the  delivery  of  the 
medal  of  superiority  of  the  Wing  Disc  fan. 

The  medals  themselves  ave  not  alleged  or  understood  to  be  of  any 
intrinsic  value,  nor  to  be  the  property  of  any  one  but  the  institute. 
Their  only  importance  is  derived  from  their  being  statements,  in  an 
attractive  form,  of  the  award  of  the  degree  of  merit  fouud.  They 
are  the  expressions  of  the  opinion,  formed  upon  the  exhibition  made, 
of  the  power  and  utility  of  the  machines;  and  in  tliem,  tlicre  is 
nothing  derogatory  to  the  plaintiff's  machine.  In  the  statement 
mu  le,  or  to  be  made,  on  the  medal  of  superiority,  it  is  not  under- 
,  stood  that  anything  is  stated  about  that  machine,  but  only  an  ex- 
v.a4p,no.lO— S6  '  ■ 
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pression  of  opinion  that  the  other  machine  is  of  itself  a  superior 
machine,  withoat  naming  any  standard  of  comparison.  The  arrange- 
ments for  the  trial  of  the  machines  were  entered  into  throagh  corres- 
pondenoe,  which,  as  argued  for  the  plainti£F,  amounted  to  an  agree- 
ment as  to  the  terms  upon  which  the  competition  was  entered  into. 
But  the  terms  did  not  involve  anything  as  a  result  bat  the  expression 
of  opinion,  formed  upon  the  tests  and  experiments,  as  to  the  compara- 
tive merits  of  the  machines ;  not  of  such  an  opinion  as  would  satisfy  the 
parties  concerned,  or  their  friends,  or  such  as  a  court  on  review  of 
the  proceedings  should  adjudge  to  be  righti  bat  soeh  opinion,  right 
or  wrong,  as  should  in  fact  be  formed  of  the  machines.  Mo  reason 
is  seen  why  the  institute  through  its  officers,  or  any  other  body  or  in- 
dividual, might  not,  without  violating  any  legal  right  of  any  one 
interested  in  any  of  the  machines,  express  such  an  opinion,  with 
trial  or  test  or  experiment,  or  without,  by  word,  writii^,  print,  or 
medal,  or  in  any  other  manner,  freely  and  openly,  so  long  as  the  ex- 
pression should  be  commendatory  of  either,  and  not  a  misrepresen- 
tation of  faults  or  bad  qualities  in  either.  This  does  not  appear  to 
be  anything  more  than  ordinary  freedom  of  speech  or  of  the  press. 
If  this  medal  of  superiority  should  be  delivered  to  the  defendant 
manufacturing  company,  the  merits  of  the  plaintiff's  machine  would 
not  be  detracted  from  by  it;  that  machine  would  fail  of  the  com- 
mendation of  the  institute  desired  by  the  plaintiff,  and  the  other  ma- 
chine would  receive  it,  and  this  would  be  all. 

The  institate  was  situated  somewhat  like  an  arbitrator,  althoogh 
it  was  not  to,  and  is  not  alleged  to  be  about  to,  award  anything  to  be 
paid  or  done  by  either  of  the  others  to  or  for  the  bene&t  of  the  other. 
What  it  was  to  award  was  to  proceed  wholly  from  itself.  It  is  argued 
that  the  delivery  of  the  medal  showing  the  award  of  superiority  to 
the  defendant  manufacturing  company's  machine  should  be  restrained 
until  final  hearing,  so  that  it  may  be  delivered  to  the  plaintiff  if  an 
award  of  superiority  should  be  decreed  to  the  plaintiff.  But,  although 
courts  of  equity  do  make  decrees  setting  aside  awards  of  arbitrators 
for  various  causes,  no  case  is  known  in  which  an  arbitrator  has  been 
decreed  to  make  an  award,  and  it  is  said  by  a  great  authority  that 
this  is  never  done.  Story,  Eg.  Jur.  §  1457.  Uach  less  oould  it  be 
said  that  an  arbitrator  chosen  by  the  parties  oould  be  compelled  by 
decree  to  make  any  particular  award.  An  award  so  compelled  woold 
be  the  award  of  the  court  and  not  of  the  arbitrator.  And,  as  the  case 
now  stands  for  consideration  upon  this  motion,  there  is  in  reality 
nothing  which  can  justly  be  said  to  impeach  the  fairness  of  the  judges, 
or  the  justice  of  the  award.  The  plaintiff  mast  stand  upon  the  case 
made  by  the  bill.  The  action  of  the  judges  and  officers  of  the  insti- 
tute is  many  times  characterized  by  the  bill  as  fraadulent,  wrongfal, 
and  unjust,  bat  this  does  not  amount  to  an  allegation  of  facts  in  which 
the  fraud  and  wrong  consist.  These  should  be  set  forth  so  that  they 
may  be  answered  and  judged  of,  to  determine  whether  they  amount  to 
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such  fraad  as  to  give  a  right  to  relief.   The  defendants  have,  bow- 
ever,  answered  the  bill  as  it  is,  and  the  answers  are,  for  the  purposee 
of  this  motion,  to  be  taken  to  be  true.   Testimony  cannot  properly  be 
received  to  show  that  tbey  are  not  trne.    That  must  be  left  to  final 
liearing.    The  tests  made  are  set  forth,  with  their  respective  results. 
These^were  not  all  in  favor  of  either  maohine.   Their  bearing  upon 
the  practical  utility  of  the  respective  machines  was  to  be  weighed  and 
considered  by  those  charged  with  the  duty  of  determining  the  com- 
parative merit  of  the  machines.    It  is  not  understood  from  the  bill, 
and  exhibits  annexed  as  a  part  of  it,  that  the  machines  were  to  be 
viewed  solely  with  reference  to  the  testEU   The  inatitnte  stood  some- 
what between  the  public  and  the  manufactarers  of  the  machines,  to 
set  forth  the  qualities  of  the  machines  for  practical  use,  under  vary- 
ing conditions  and  circumstances,  as  the  wants  of  the  public  might 
require.    It  was  not  oon&ned  within  the  narrow  limits  of  particular 
tests,  the  results  of  which  alone  as  the  basis  of  an  award  might  de- 
ceive, instead  of  truly  informing,  the  public.    The  machines,  for  the 
purposes  of  such  an  award,  were  to  be  considered  in  all  aspects  affect- 
ing their  adaptability  to  use,  as  well  as  their  working  powers;  there- 
fore the  amount  of  space  required,  the  capacity  of  operating  at  high 
rates  of  speed,  and  the  adjustability  of  the  machines  to  varying  wants, 
were  proper  to  be  considered  in  connection  with  the  results  of  the  tests 
in  comingto  a  conclasion.   That  these  were  considered,  instead  of  be- 
ing guided  solely  by  the  very  tests  arranged  for,  is  the  principal  ground 
of  complaint  urged  in  the  argument  of  this  motion  against  the  award. 
Other  judges  might  have  come  to  a  different  conclusion,  and  might 
not;  but  whether  they  would  or  not,  the  opinion  of  sach  judges  as 
should  be  selected  by  the  institute  and  act  was  what  was  sought,  and 
has  been  had.    No  just  reason  for  restraining  the  promulgation  of 
their  opinions  and  couclusions  in  this  summary  proceeding  now  ap- 
pears. 

Motion  denied. 


Babthbt  v.  Gitt  of  Nsw  Oblbahs.' 
{Cireutt  Gmrt,  E.  D.  Lovitiana.   July,  188B. ) 

1.  COHSTITDTIONAL  LaW — M0ITOPOLIK8 — ^LOUISTANA  COHBTITDTJON. 

The  Louisiana  constitution  forbids  monopolies;  the  prohibition  CAonot  he 
avoided  directly  or  indirectly  by  atate  or  city  laws. 
X  Same— tiLAUORTBRnra  CATxiJii  in  Citt  of  New  Ori;basb— Citt  Ordinanck. 

The  limits  within  which  complainant's  lawful  business — that  of  slaughtering 
cattle — may  be  carried  on  having  been  fixed  by  the  city  in  pursuance  of  artiole 
S48,  state  constitution,  the  city  u  without  power  to  pass  an  ordinance  requir- 
ing her  consent  to  be  given  compMnant  before  he  can  proceed  with  his  ousl- 
nesB  at  the  place  selected,  aiul  already  built  upon  byhim,  within  the  said  limits. 

iBeportM  by  Talbot  BUUma,  Esq.,  oTtba  Monroe,  La.,  bir. 
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5.  Same— PouETBENTH  Amendment. 

The  fourteenth  amendment,  Const.  U,  S.,  forWds  any  state  to  make  or  en- 
force any  law  which  shall  abridge  the  privileges  or  immuniliea  of  citizens  of 
the  United  States,  and  prohibits  a  state  from  denying  to  any  person  within  its 
jurisdiction  tiie  equal  protection  of  the  laws.  The  right  assumed  by  the  city  in 
this  case,  to  grant  permission  to  A.  to  carry  on  his  lawful  busiueas,  carries 
with  it  the  right  to  deny  pLTinission  to  li.  to  exercise  the  same  privilege.  The 
pott-er  to  deny  permission  10  A.,  B.,  and  O.  to  carry  on  the  slaughtering^  buslneas 
at  the  several  locations  selected  respectively  by  them  within  said  limits  would 
enable  the  city  to  allow  the  favored  suitor  to  establish  a  monopoly. 

4.  SaSIE— EciOITY  JtmiBDICTIO:?— IlEMEDT  AT  LAW. 

To  forl'id  the  interference  of  equity  in  a  case  like  this,  it  must  appear  clearly 
thatconiptainanl  has  a  remedy  at  Jnw  which  is  plain  and  adequate,  and  as  prac- 
tical and  efficient  to  the  ends  of  justice  and  its  pn^mpt  admiuistratiou  as  the 

remedy  sought  for  in  equity. 

6.  Same— UrGHT  to  iNJCNcxfON. 

'  The  complainant,  in  the  view  of  the  city,  has  erected  costly  buildings  for  the 
purpose  of  carrying  on  his  trade,  and  is  now  proceeding  to  carry  it  on  within 
said  limits.  lie  has  complied  with  all  t^e  regulations.  It  would  not  now  Iw 
a  prompt  orefficient  admin  istratiou  of  Justice  to  allow  the  city,  in  the  exercise 
of  an  unconstitutional  ordinance,  to  stop  liim,  and  leavo  him  to  sue  at  law  for 
compensatojy  damages.  The  act  complained  of  is  nqt  a  mere  trespass  upon 
property. 

6.  Same— Sexteenth  aEcxiox  op  Judiciary  Act. 

The  sixteenth  section  of  the  judiciary  act  prohibits  suits  in  equitj'  when  there 
is  a  plain,  adequate,. and  complete  remedy  at  law.  This  prohibition  is  merely 
d[!Claratory  on  the  subji:ct  of  lu^al  remedy  ;  it  doQs  not  appear  that  the  adop- 
tion of  ihiit  statute  has  impaired  the  jurisiiiclional  powers  of  the  equity  courts 
of  the  United  States  for  the  protection  of  the  property  of  individuals,  or  forthe 
protection  of  the  privileges  that  belong  as  a  common  right  to  all  persons  to 
whom  the  courts  are  ope.t  for  the  administration  of  justice. 

7.  Sahe— Depriviko  Citizkx  of  Right  to  Exekcisb  Lawv0L  TnADE. 

In  a  government  like  ours  It  may  he  said  that  any  act  which  would  deprive 
a  citizen  of  the  power  to  exercise  his  lawful  trndo  or  privilege  must  be  consid- 
ered as  working  aa  irreparable  injury,  particularly  when  the  wrong-doer  i&  at- 
tempting to  do  an  act  ck-arly  forbidiien  by  the  state  and  federal  constitutions ; 
and  the  protection  of  the  writ  of  injunction  should  be  allowed. 

Buld  to  Show  Gaase  why  an  Injunction  pendente  Ute  shoold  not 
issue. 

A .  H.  Leonard  and  E.  Sabonrvin,  for  complainant. 

W,  H.  Rodgers,  for  the  City. 

BoARMAN,  J,  Article  358  of  the  constitution  of  Louisiana  prohibits 
any  monopoly.  Article  348  invests  the  defendant  city  with  power 
\o  regulate  the  slaughtering  of  cattle,  etc.,  within  its  limits,  provided 
no  monopoly  or  exclusive  privilege  exist  within  the  state.  Nor  shall 
sach  business  be  restricted  to  the  land  or  houses  of  any  individual 
or  corporation ;  and  provided,  further,  the  place  designated  for  slaugh- 
tering is  approved  by  the  board  of  health.  By  several  ordinances, 
approved  by  said  board,  the  city  designated  the  place  at  which  the 
slaughtering  of  cattle  may  be  carried  on,  and  prescribed  in  detail 
the  regulations  under  which  such  business  should  be  conducted. 

The  complainant,  a  citizen  of  France,  whose  trade  and  business  is 
the  slaughtering  of  cattle  for  food,  desiring  and  intending  to  engage 
in  such  business  in  New  Orleans,  leased,  with  the  privilege  of  bnyins, 
'wo  squares  of  ground  situa  ed  within  the  limits  defined  by  said  ordi- 
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nances,  and.proeeeded  to  repair  such  buildings,  and  oonatraot  on  said 
ground  other  buildings  and  improvements  suitable  for  the  trade  in 
which  he  is  engaged,  investing  in  said  improvements  a  considerable 
sum  of  money.  Subsequently,  on  May  1 9th,  an  ordinance  'was  passed 
by  the  coancil  which  is  styled  "An  ordinance  amending  ordinance 
7.3S6,  as  passed  September  13, 1881,  designating  the  places  for  slaugh- 
tering animals  intended  for  food  under  article  248  of  the  constitu- 
tion." The  original  ordinance  provided  that  "it  shall  be  lawful  for 
any  person  or  corporation  to  keep  and  maintain  slaughter-houfies, 
etc.,  within  certain  limits,  under  certain  regulations."  The  amend- 
xnent  mentioned  makes  it  vnlaivfvl  to  keep  and  maintain  slaughter- 
houses within  said  limits  prescribed  in  original  ordinance,  and  under 
said  regulations,  "except  permission  be  granted  by  the  oouncil  the 
city  of  New  Orleans." 

It  appears  that  defendant  corporation  intends  actively  to  enforce, 
or  attempt  to  enforce,  as  against  Barthet,  the  amended  ordinance; 
that  it  is  about  to  obstruct,  hinder,  and  prevent  him  from  carrying 
on  his  legal  business  in  the  limits  already  laid  out  in  pursuance  of 
article  248. 

The  complainant,  alleging  that,  acting  on  the  good  faith  of  said  ar- 
ticles and  ordinances,  he  has  acquired  vested  rights,  and  that  the  or- 
dinance of  May  19th  is  unconstitutional,  brings  a  bill  for  injunction  to 
enjoin  and  restrain  the  defendant  from  interfering  in  any  manner 
with  him  in  carrying  on  bis  business.  Complainant  prays,  on  final 
hearing,  for  an  injunction  absolute,  and  in  the  mean  while  has  tal^eu 
this  rule  to  show  cause  why  an  injunction  pendente  lite  should  not  is- 
sue. Defendant  has  filed  no  answer  or  made  any  denials,  even  in 
argument,  of  complainant's  allegations. 

The  amendment  of  May  10th  is,  we  think,  unconstitutional,  in  the 
fact  tbat  if  it  is  carried  out,  as  the  city  attorney  admits  it  will  be,  it 
will  make  Barthet's  right  to  engage  in  a.lawful  business  dependent  on' 
the  arbitrary  will  of  an  individual  or  a  body  of  individuals  acting  for 
the  city.  The  city  has  no  governmental  or  special  power  to  prevent 
any  one,  who  complies  with  the  law  regulating  such  business,  from 
engaging  in  any  lawful  business  he  prefers. 

The  fourteenth  amendment  to  the  United  States  constitution  forbids 
any  state  to  make  or  enforce  any  law  wbioh  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States,  and  prohibits  a 
state  from  denying  to  any  person  "within  its  jurisdiction  the  equal 
protection  of  the  law."  That  amendment  does  not  enlarge  the  rights 
of  persons;  it  clearly  recognizes  and  emphasizes  principles  imbedded 
in  the  common  law,  and  which  underlie  the  structure  of  all  &ee  gov- 
ernments. 

The  right  to  grant  permission  to  A.  to  carry  on  his  lawful  business 
carries  with  it  necessarily  the  power  to  deny  permission  to  B.  to  ex- 
ercise the  same  privilege.  The  complainant  is  entitled,  in  common  with 
all  persons,  to  equal  protection.    Applying  this  principle  to  tins  case, 
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as  it  is  made  up  by  the  bill  and  admissioiiB  of  the  city's  oonnsel, 

Barthet  is  entitled  to  carry  on  his  trade  within  the  limits  already  laid 
out  by  the  city  in  parsuance  of  the  articles  herein  cited.  If  the  city 
council,  as  the  matter  now  Btands,can  prevent  him  from  so  doing  simply 
beoaase  he  has  not  their  permission,  then  he  has  not  that  eqnal  pro- 
tection of  the  law  guarantied  in  the  constitution.  The  ordinance  of 
May  19th  transcends  not  only  the  limitations  on  legislative  authority 
presented  in  the  constitutions  of  the  federal  and  state  governments, 
but  in  our  opinion  it  transcends  those  limitations,  also,  which  spring 
from  the  very  nature  of  free  government. 

The  city  council  has  the  right,  generally,  in  the  exercise  of  goveni- 
mental  powers,  such  as  belong  to  mnnioipal  corporations,  to  regulate 
the  business  of  slaughtering  animals  for  food;  font  under  the  articles 
248,  258,  state  constitution, — responsive  as  those  articles  are  to  a  pub- 
lic sentiment  long  offended  in  this  city  by  oppressive  monopolies  in  the 
Blaughtering  of  cattle  for  food, — it  must  be  apparent  that  the  city  can- 
not, directly  nor  indirectly,  prohibit  the  business  of  this  complainant 
under  the  pretense  of  exercising  an  ordinary  governmental  police 
power..  It  is  clear  that  those  articles  were  intended  to  prohibit  ail 
monopolies,  and  to  limit  rather  than  to  enlarge  the  police  powers  of 
the  city  in  relation  to  slaughtering  cattle,  etc.,  and  if  the  city  can  re- 
fuse to  permit  Barthet  to  carry  on  his  business,  it  can  adopt  the  same 
course  with  others.  By  giving  its  permission  to  an  individual  or  to 
a  corporation,  and  refusing  it  to  all  others,  a  monopoly  could  be  es- 
tablished by  the  favored  suitor.  An  ordinance  which  permits  one 
person  carry  on  an  occupation  within  municipal  limits,  and  pro- 
hibits another  who  had  an  equal  right  &om  pursuing  the  same  business, 
is  void.  So,  also,  is  an  ordinance  which  alleges  t^e  rights  and  priv- 
ileges conferred  by  the  general  law  of  a  state.  CooLey,  Const.  Law, 
,243,  245-247,  155,  202,  491. 

If  the  amendment  of  May  19th  becomes  operative  as  a  law,  the  in- 
vestment made  by  Barthet,  on  the  faith  of  the  law  existing  when  he 
erected  his  baildings,  will  be  lost  or  greatly  diminished  in  value,  and 
bis  privilege,  which  is  of  more  value,  may  be  wholly  destroyed  by  the 
refusal  of  the  city.  It  is  urged  in  argument  that  the  corporation  is 
a  legislative  body,  endowed  with  police  powers,  to  be  exercised  with 
absolute  discretion;  that  this  court  has  no  power  to  control  or  limit 
its  action  in  directing  when,  and  upon  what  particular  lot  in  the  ter- 
ritory laid  out  and  defined  by  the  city,  Barthet,  or  any  other  person 
following  the  same  business,  may  locate  and  carry  on  his  business  of 
slaughtering  animals  for  food.  The  proposition  of  the  city  attorney, 
in  view  of  the  many  cases  that  have  been  decided  by  the  state  and 
federal  courts,  in  ^ich  just  such  assumptions  of  power  have  been 
contended  for  and  denied  to  municipal  authorities,  need  not  now  be 
considered,  further  than  to  say  that  tbe  cuun  does  not  think  the  prop- 
osition maintainable  under  the  law'and  facts  found  on  the  hearing  of 
this  bill. 
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The  city  Aoes  not  deny  the  eqnity  of  the  bill,  nor  does  she  deny 
that  she  intends  to  hinder  and  prevent  Barthet  from  carrying  on  hie 
bnaineBB  in  the  territory  laid  oat;  bat  it  is  contended  that  in  these 
proceedings  an  injunotion  will  not  be  allowed  boeause  the  complain- 
ant  has  an  adequate  remedy  at  law;  that  if  he  is  damaged  he  can  re- 
cover fully  at  law.  It  is  trae  that  the  sixteenth  section  of  the  judi- 
ciary act  prohibits  suits  in  equity  when  there  is  a  plain,  adequate,  and 
complete  remedy  at  law;  but  in  Boyce'$  Exr's  t.  Orundy,  3  Pet.  210, 
tbe  court  said,  referring  to  that  section,  that  "it  is  merely  declaratory 
on  the  subject  of  legal  remedy.  It  is  not  enough  that  there  is  a  remedy 
at  law;  it  must  be  plain  and  adequate;  or,  in  other  words,  as  j^ractioaf 
and  efficient  to  the  ends  of  justice  and  its  prompt  administr(^ion  as  the 
remedy  in  equity."  It  does  not  appear  that  the  adoption  of  the  stat- 
ute mentioned  has  impaired  tbe  jarisdiotionai  powers  of  the  equity 
courts  of  the  United  States  for  the  protection  of  the  property  of  indi- 
viduals, or  the  pririleges  that  belong,  as  a  common  right,  to  all  per- 
sons to  whom  tbe  courts  are  open  for  the  administration  of  justice. 
The  jurisdictional  power  of  these  coarts  is  certainly  not  less  now  than 
it  was  in  En^nd  at  the  time  of  the  adoption  of  the  constitution. 
The  English  authorities  show  that  the  granting  or  continuance  of  an 
injunction  cannot  be  controlled  by  any  inexorable  n^le,  but  that  such 
orders  must  rest  largely  in  the  soond  discretion  of  the  court,  to  be  gov- 
erned in  each  case  by  the  equitable  rights  of  all  parties,  as  well  as  by 
the  nature  and  effect  of  the  relief  sought  in  the  particular  case.  To 
grant  such  writs  to  prevent  an  irreparable  injury  is  quite  common. 

The  defense  of  the  city  is  not  based  upon  any  denial  that  she  is 
going  to  do  the  thing  complained  of ;  but  she  seems  to  rely  wholly  upon 
some  several  petitions,  signed  by  several  citizens  living  in  the  neigh- 
borhood of  the  place  where  Barthet  has  begun  his  business,  protest- 
ing against  allowing  him  to  proceed  with  his  businow.  Tbese  peti- 
tions, if  they  had  been  seasonably  presented  to  the  council,  might 
have  caused  the  particular  place  occupied  by  Barthet's  buildings  to 
be  not  included  in  the  limits ;  but  the  counsel  for  thQ  city  would  hardly 
be  considered  serious  should  he  rest  the  city's  defense  on  the  merits 
of  the  bill,  upon  such  petitions  or  papers.  An  injunction,  however, 
is  not,  in  the  federal  courts,  issued  as  a  matter  of  course ;  and  it  may 
be  well  to  consider  more  definitely  the  matter  as  to  the  jurisdictional 
power  of  the  court  to  issue  the  injunction  prayed  for.  The  buildings 
and  improvements  were  erected  in  the  view  of  the*  city  for  the  well- 
known  purposes  of  Barthet's  trade.  Would  it  not  be  inequitable,  and 
violative  of  a  proper,  efficient,  and  practical  administration  of  justice, 
to  allow  the  city  now  to  stop  him  in  the  exercise  of  his  lawful  busi- 
ness, in  the  gratification  of  his  legal  rights,  and  to  turn  him  over  to 
an  action  at  law,  against  whoever  should  become  instrumental  in  exe- 
cuting the  city's  anconstitutional  ordinance,  for  the  recovery  of  dam- 
ages. If  such  is  the  effect  of  tbe  sixteenth  section  of  the  judiciary 
act,  the  courts  of  the  United  States  will  find  themselves  often  without 
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power  to  ifford  to  Btiiiors  a  practioai  and  efficient  administration  of 

jastiee. 

We  d(  not  think  the  act  complaioed  of  is  an  attempt  at  a  mere 
trespass.  The  naiaehief  and  injury  it  would  work  in  this  case  cannot 
be  repaired  as  dfficiently  or  as  adequately  by  an  action  at  law  for 
damages  as  lu  the  case  of  a  mere  trespass  upon  property.  This  is 
not  a  case  where  the  city  may  or  will  have  an  ultimate  rif;ht  to  do 
the  thing  complained  of,  as  sometimes  happens  when  a  city  is  at- 
tempting  to  do  a  thing  lawful  to  be  done,  but  prematurely;  like,  for 
instance,  the  taking  of  property  for  streets  before  making  the  compen- 
sation required  by  law;  but  the  city  can  uever  do  tbe  act  complained 
of  without  violating  Barthet's  constitutional  rights.  In  a  government 
like  ours  it  may  be-said  that  any  act  which  would  deprive  a  citizen 
of  the  power  to  exercise  his  lawful  trade  or  privileges  most  be  con- 
sidered as  working  an  irreparable  inj  ury,  particularly  when  the  wrong- 
doer is  attempting  to  do  an  act  clearly  forbidden  by  the  state  and 
federal  constitutions. 

Our  opinion  will  be  better  understood  when  we  say  that  the  city 
authorities  have  no  power,  legislative,  judicial,  or  administrative,  to 
pass  the  ordinance  complained  of;. because  the  power,  by  whatever 
name  it  may  be  called,  delegated  to  the  city  in  articles  248,  25S,  as 
far  as  Barthet  is  now  concerned,  was  exhausted  when  tbe  city  officials 
laid  out  the  limits  in  which  it  was  declared  lawful  to  slaughter  ani- 
mats  for  food.  The  bill  shows  that  an  unlawful  act  is  threatened 
against  the  privileges  of  complainant.  In  our  opinion,  such  an  act, 
if  carried  out,  would  not  only  work  an  irreparable  injury  to  Barthet, 
but  would  be  a  decided  step,  whatever  may  be  the  motive,  causing 
tbe  council  to  move  in  the  matter,  in  the  direction  of  allowing  a  mo- 
nopoly in  tbe  slaugbtering  of  animals  for  food  in  this  city. 

The  injunction  will  be  oipeieJ^ve  pendente  lite. 


United  States  v.  Ibon  Silveb  Mih.  Co.^ 

{Che  lit  i'ourt,  D.  Colorado.    July  28, 18S5.) 

1.  MiNERXi.  Land— FitAUDULEJiT  Patent— Kvidence. 

Btifore  a  court  will  set  atide  a  patent  to  mineral  lan^  on  tlic  ground  of  frand, 
it  must  appenr,  not  merely  that  tbe  applicant  wag  mistaken  as  to  tbe  character 
or  tlio  land,  hut  tbat  tbe  repreaentatiima  in  n-gaiYl  thereto  wei«  falscijr  and 
fraudulently  made ;  and  thia  fact  must  clearly  app.  ar. 

2.  Same— What  Woiik  ih  to  be  Co.nsiderhd  in  Estimatiko  Amocnt  Acttama" 

Done. 

Wurk  done  for  tlio  purpose  of  discoTcring  mineral,  whataver  tbe  particular 
form  or  chnractcr  of  the  deposit  which  is  the  object  of  tue  svarchj  is  within  tbe 

spirit  of  the  stalute. 

^Reported  by  Uob:!rtsoB  Hovttrd,  Ew}.,  of  the  St.  Paal  bar. 
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UNITED  STATES  V.  IRON  SILVER  UlN.  CO.  569 

On  Final  Hearing. 

A.  W.  Brazee,  U.  8.  Diafc.  Atty.,  for  the  United  States. 
C.  G.  Symts,  ior  defendant. 

Brewer,  J.    This  is  a. proceeding  in  equity  to  sei  aside  patents  for 
two  placer  mines,  known,  respectively,  as  the  Stinson  and  the  Fan- 
clion  placer  mines.   On  demurrer  the  bill  was  sustained.   See  5  Mo- 
Orary,  266 ;  S.  G.  1 6  Fed.  Bbp.  810.  See,  also,  supporting  the  opinion 
tlierein  expressed,  U.  8,  t.  Minor,  5  Snp.  Ct.  Bep.  836,  decided  in  the 
supreme  court,  March  30, 1S85.   Answer  was  thereupon  filed,  and  the 
case  is  now  submitted  on  pleadings  and  proof.    The  charge  in  the 
l>ill  is  fraud  in  obtaining  these  patents.    It  is  charged  that  the  ground 
embraced  within  these  patents  was  not  placer  mining  ground;  that 
several  valuable  leads  or  lodes  containing  mineral  in  rook  or  placer 
existed  thereon;  that  both  of  these  facts  were  known  to  the  appli- 
cant and  patentee;  that  the  ground  was  covered  with  valuable  tim- 
ber; that  he  falsely  and  fraudulently  represented  to  the  land-officers 
that  there  were  no  veins,  leads,  or  lodes,  and  that  it  was  placer  min- 
ing ground,  and  that  be  had  done  the  requisite  work. 

The  testimony  discloses  that  in  1879  Sawyer,  the  patentee,  pros- 
pected on  this  ground  and  located,  having  claimed  to  hare  discovered 
some  four  mineral  veins.  After  he  had  filed  and  recorded  bis  Iooh.' 
tioD  certificate  be  became  embarrassed  financially,  and  called  on  Mr. 
Stevens,  now  one  of  the  principal  owners  of  the  Iron  Silver  mifie, 
for  assistance.  There  was  a  fine  growth  of  timber  on  the  premises. 
Mr.  Stevens  went  over  with  him  and  examined.  Upon  his  sugges- 
tion Sawyer  determined  to  disregard  the  locations  already  made,  and 
to  file  an  application  for  a  patent  upon  an  enlarged  territory  as  placer 
mining  ground;  Mr.  Stevens  promising  to  advance  bim  money  upon 
an  agreement  that  when  the  patents  were  obtained  the  property  should 
be  conveyed  to  him,  less  certain  specified  portions.  In  pursuance  of 
this  determination  applications  were  made,  in  which  it  was  set  forth« 
that  -there  were  no  known  leads  or  lodes,  proofs  were  duly  made,  and 
in  due  course  of  time  patents  issued,  and  thereafter  conveyance  of  the 
ground  to  the  Iron  Silver  Mining  Company,  in  accordance  with  the 
prior  arrangement. 

I  think  it  obvious  from  the  testimony  that  the  main  object  of  Ste- 
vens was  to  secure  the  timber.  As  the  proofs  were  .duly  and  legally 
made,  the  proceedings  apparently  all  regular,  and  no  adverse  claims 
presented  to  the  ground  finally  patented,  I  take  the  rule  to  be  that, 
before  a  court  will  set  aside  a  patent,  it  must  appear,  not  merely 
that  the  applicant  was  mistaken,  but  that  the  representations  were 
falsely  and  fraudulently  made,  and  that  this  fact  must  clearly  ap- 
pear. Of  course  the  first  question  is.  was  this  placer  mining  ground? 
It  appears  from  the  testimony  that  before  Sawyer  was  on  tbe  prem- 
ises, during  some  two  or  three  years,  a  little  placer  mining  had  been 
done  in  Buffalo  gulch,  which  runs  up  through  part  of  this  territory. 
There  was  but  a  limited  supply  of  water  in  the  gulch,  flowing  par- 
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tiall;  from  a  spring,  and  partially  fed  from  the  melting  snov.  This 
supply  was  exhausted  before  the  supimer  was  ended,  so  that  the 
amount  of  placer  mining  done  was  small,  and  the  proceeds  slight. 

It  appears,  also,  from  the  testimony  that  water  could  be  brought 
by  digging  a  ditoh  of  some  considerable  length,  and  probably  at  con- 
siderable expense.  As  a  matter  of  fact,  since  the  patent  was  issued 
tbere  has  been  but  a  trifling  amount  of  placer  mining  done.  Of  the 
many  witnesses  examined,  some  call  it  placer  mining  grounds,  others 
say  that  it  is  not.  Witnesses  differ,  also,  as  to  length  and  expense  of 
the  ditch  necessary  to  bring  water  into  the  ground.  In  view  of  this 
conflicting  testimony,  I  do  not  think  that  it  can  be  fairly  said  that  it  is 
satisfactorily  proved  that  the  ground  was  not  placer  mining  ground, 
or  that  the  supply  of  water  was  so  remote  as  to  make  it  financially 
impracticable  to  bring  enough  into  the  ground  for  mining  purposeB. 

I  should  have  much  less  hesitation  in  finding  for  the  defendant  on 
this,  were  it  not  for  the  evident  fact,  hereinbefore  referred  to,  that  the 
main  interest  that  Stevens,  who  famished  the  money,  had  in  the  mat- 
ter, was  in  securing  the  title  to  this  timber.  Still,  though  the  parties 
evidently  considered  the  timber  of  the  most  immediate  value,  it  does 
not  follow  that  they  did  not  in  good  faith  regard  this  as  placer  mining 
ground,  and  believe  the  water  could  be  obtained  at  a  refwonaUe  ex- 
pense. 

Again,  it  is  argued  by  the  learned  counsel  for  the  government  that 
the  fact  that  Mr.  Sawyer  had  sunk  these  prospeot  holes,  and  filed  and 
recorded  location  certificates,  estopped  him  from  saying  there  were 
no  known  veins,  leads,  or  lodes  in  the  premises.  I  am  not  willing  to 
accept  this  proposition  as  law,  and  I  am  satisfied  from  the  testimony 
that  in  these  prospect  holes  he  had  not  discovered  any  well-defined 
leads  or  lodes,  but  was  simply  experimenting,  hoping  by  further  work, 
from  the  indications,  to  reaoh  snoh  veins.  The  testimony  of  the 
deputy  surveyor  who  surveyed  the  premises  and  examined  these  holes 
is  very  clear  and  positive.  ^ 

One  other  question  remains.  The  applicant  represented  that  over 
$600  worth  of  work  bad  been  done,  and  the  depu^  surveyor  certified 
to  this  fact,  and  I  see  no  reason,  from  the  testimony,  to  doubt  that 
this  was  correct.  But  I  think  that  included  in  this  work  was  that  done 
in  sinking  these  prospect  holes,  when  the  applicant  was  evidently  try- 
ing  to  find  veins,  leads,  and  lodes,  and  it  was  earnestly  contended  that 
no  work  done  in  that  direction  and  with  that  purpose  ought  to  be 
counted  in  the  application  for  the  ground  as  placer  mining  ground. 
As  counsel  for  the  government  well  says,  suppose  the  applicant  had 
built  on  each  tract  a  dweUing-house  at  a  cost  of  over  $500,  having 
done  no  work  of  any  kind  looking  to  the  discovery  of  mineral ;  would, 
that  come  within  the  spirit  of  the  law?  Does  it  not  rather  contem- 
plate work  done  for  the  purpose  of  discovering  mineral?  and,  if  so, 
may  work  done  in  the  hope  of  discovering  a  vein  or  lode  be  counted 
as  work  done  for  the  purpose  of  securing  a  placer  mine?   With  some 
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hesitation  I  think  it  may  fairly  be  held  that  work  done  for  the  purpose 
of  discovering  mineral,  whatever  the  particular  form  or  character  of 
the  deposit  which  is  the  object  of  search,  is  within  the  spirit  of  the 
statute;  and  as  evidently  more  than  $500  worth  of  such  work  was 
done,  it  cannot  be  said  that  the  representation  made  in  this  respeot 
was  false  and  fraadnlent. 

In  conclusion,  while  perhaps  at  times  frauds  are  perpetrated  on 
the  government,  and  the  title  to  lands  improperly  taken,  yet  when, 
as  in  this  case,  the  facts  as  to  the  character  of  the  ground,  the  kind 
of  work,  as  well  as  the  amount  done,  are  fully  known  to  the  officers  of 
the  government,  I  think  that  the  courts  should  be  slow  in  disturbing 
the  title  conveyed ;  and  before  they  do,  they  should  be  clearly  satisfied 
that  the  applicant  has  intentionally  concealed  material  facts,  or  made 
false  and  fraudulent  representations.  Questions  of  doubt  should  be 
resolved  in  favor  of  the  applicant.  Kntertaining  these  views,  I  am 
constrained,  upon  the  testimony,  to  order  a  decree  dismissing  the  bill. 


BoBBRTS,  Beeeiver,  etc.,  v.  Hill,  Adm'r,  etc. 
((Mtuit  Oourtt  D.Vermont.   A.ugust  5, 18S5.) 

1.  KationaIj  Bank— Contemplation  of  iNSOtvxNcr. 

A  bank  is  in  contemplation  of  loBoWency  when  the  fact  becomes  reMonablj 
apparent  to  its  ofllcera  that  the  concern  will  presently  he  unable  to  meet  ila 
obligations,  and  will  be  obliged  to  suspend  its  ordinary  operations. 

2.  Same — Fuaudulent  Preperknce— Intent. 

The  intent  to  give  a  preference  is  presumed  when  a  payment  s  mftde  to  a 
creJitor  by  a  bank  whose  offlcerj  know  of  its  Insolvuncr,  and  therefore  that  it 
cannot  pay  all  of  Its  creditors  in  full. 

3.  Same— MoTiVB  fob  Givisq  Prbfersncb. 

Where  property  is  transferred  by  a  bank  to  a  creditor  to  avoid  paying  him 
the  amount  due  lilm,  and  thus  postpone  the  failure  of  the  bank,  it  is  'none  the 
leM  fraudulent  and  void. 

4.  SaMB— itOBBRTB  V.  FiBST  NATIONAL  BaNE  OVERRULED. 

On  rehearing,  former  opinion  (23  Fed.  Rep.  311)  is  oTerruiea,  and  transfer 
held  fmodulent  and  set  aside. 

On  Rehearing.   See  S.  G.  33  Fed.  Bbp.  311. 

Roberta  dt  Roberts,  for  orator. 

Jed.  P.  Ladd  and  Henry  C.  AdamSj  for  defendant. 

Before  Wallace  and  Wheeler,  JJ. 

Wallace,  J.  Upon  the  rehearii^  of  this  cause,  ordered  by  the 
jndge  who  heard  it  originally,  we  have  reached  the  conclusion  that 
the  transfer  which  is  assailed  by  the  bill  should  be  set  aside.  The 
suit  is  brought  by  a  receiver  of  the  bank  to  set  aside  the  transfer  of  a 
note  for  $8,031,  the  property  of  the  bank,  made  to  one  McGref:;or, 
the  defendant's  intestate,  on  the  twentieth  of  February,  1834.  It  is 
founded  on  section  5243,  Ber.  St.,  originally  section  52  of  the  act  of 


D  giuzed  by 


572 


FEDERAL  BCPOKTKU. 


Jane  3,  1864,  to  provide  a  national  oarreney,  ete.,  oommonly  known 
ae  the  "National  Bank  Act,"  which  is  as  follows: 

"All  transfers  of  tht  notes,  bonds,  bills  of  t'xchange,  or  other  evidences  of 
debt  owing  to  any  national  banking  association,  or  of  deposits  to  its  credit; 
all  assignments  of  mortgages;  «  *  *  and  all  deposits  of  money,  bullion, 
or  otiier  valuable  things  for  its  use,  or  for  the  use  of  any  of  its  shareholders  or 
creditors;  and  all  payments  of  money  to  either, — made  after  the  commission  of 
an  act  of  insolvency,  or  in  contemplation  thereof,  with  a  view  to  provent  the 
application  of  its  assets  in  the  manner  prescribed  by  this  chapter,  or  with  a 
view  of  a  preference  of  one  creditor  to  another,  except  in  payment  of  its  cir- 
culating notes,  shall  be  utterly  null  and  void."  etc. 

The  scheme  of  the  act,  of  which  this  section  is  one  of  the  provisions, 
contemplates  a  ratable  distribution  of  the  assets  of  national  banks 
amonft  their  creditors  in  the  event  of  insolvency ;  and  the  intention 
of  congress,  to  secure  equality  among  creditors  by  the  appropriation 
of  all  the  assets  of  an  insolvent  bank  for  a  ratable  division,  is  so 
dominating  that  the  courts  have  held  that  a  creditor  cannot  obtain  a 
preference  by  adversary  proceedings  against  the  bank  after  insolvency 
has  taken  place.  Accordingly,  it  has  been  adjudged  that  a  creditor 
cannot  acquire  a  lien  upon  the  property  of  a  national  bank,  after  it 
has  become  insolvent,  by  a  suit  and  an  attachment  of  its  property, 
although  no  receiver  of  the  bank  has  been  appointed ;  and  that  the 
attachment  should  be  vacated  upon  the  application  of  a  receiver  sub- 
sequently appointed,  because  it  would  be  subversive  of  the  theory  of 
the  national  currency  act  to  permit  the  creditor  to  obtain  a  prefer- 
ence thereby  over  the  other  creditors  of  the  bank.  National  Biink  v. 
Colby,  21  Wall.  C09;  Harrcy  v.  AUeu,  16  Blatchf.  29. 

To  effectually  secure  this  equality  among  creditors  the  section  in 
question  substantially  declares  that  all  preferences  made  from  the 
time  when  insolvency  actual  or  potential  occurs,  shall  be  void.  We 
are  therefore  to  inquire  whether  the  bank  here  had  committed  an  act 
of  insolvency,  or  was  in  contemplation  thereof,  and  whether  the  trans- 
fer of  the  note  in  controversy  was  made  with  a  view  to  give  a  prefer- 
ence to  the  creditor  receiving  it  over  the  other  creditors  of  the  bank. 
The  proofs  show  that  the  bank  was  insolvent  at  the  time  of  the  trans- 
fer and  had  been  for  a  long  time,  but  had  succeeded  in  meeting  all 
its  obligations  and  in  maintaining  its  credit,  without  any  appareui. 
embarrassments,  until  January  12, 1884,  when  a  run  occurred,  wliich 
continued  during  that  day  and  the  following  business  day.  The  otli- 
cers  of  the  bank  were  able  to  borrow  between  J50,000  and  $00,000, 
and  met  all  the  calls  npon  the  bank  and  the  run  substantially  sub- 
sided. From  that  time  until  early  in  April  following,  when  the  bank 
failed,  its  business  was  oontinned  ostensibly  as  usual;  but  some  of  its 
depositors  were  apprehensive  and  withdrew  their  deposits ;  and  in  a 
number  of  instances  securities  were  transferred  by  the  officers  of  the 
bank  out  of  its  assets  to  depositors,  who  were  willing  to  accept  them 
in  lieu  of  their  money.  The  officers  always  represented  that  the  bank 
was  solvent,  and  always  paid  depositors  who  insisted  upon  being  paid. 
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and  nndoabtedly  snppos6d  that  there  was  no  immediate  danger  of  a 
suspension  if  the  confidence  of  the  depositors  could  be  regained. 
Nevertheless,  they  knew  that  the  sitaation  was  extremely  oritical  and 
that  the  bank  was  hopelessly  crippled ;  and  although  they  supposed 
a  failure  might  be  deferred  for  a  considerable  period,  they  knew  it 
might  be  precipitated  at  any  time.  The  capital  of  the  bank,  $100,- 
yoO,  had  been  wholly  absorbed  in  losses,  represented,  in  part,  by  over 
900,000  of  the  paper  of  the  president,  $38,000  of  the  paper  of  the 
cashier,  and  the  paper  of  one  Marshall  for  between  $70} ODD  and  $80,- 
000.  The  debt  of  the  president  accrued  in  1880.  The  Marshall 
debt,  as  early  as  in  the  spring  of  1879,  was  from  $40,000  to  $50,000, 
and  was  then  known  by  the  officers  of  the  bank  to  be  precarious;  but 
the  bank  had  attempted  to  carry  it  for  Marshall,  and  it  gradually 
augmented.  At  the  time  of  the  failure  the  provable  debts  against 
the  bank  were  aboat  $200,000,  and  its  whole  available  assets  were 
$115,618,  exclusive  of  the  paper  of  Marshall,  which  was  good  for 
about  $5,000,  and  the  paper  of  the  president  and  cashier,  both  of 
-whom  were  insolvent,  and  of  about  $20,000  of  other  doubtful  assets. 

Mr.  McGregor  held  certificates  of  deposit,  bearing  interest,  for  the 
aggregate  sum  of  $8,850.  He  became  solicitous  in  consequence  of 
the  run,  and  shortly  before  the  transaction  in  question,  he  called  upon 
the  officers  of  the  bank  with  his  certificates.  They  told  him  be  could 
have  his  money  if  he  wanted  it,  and  that  the  bank  was  all  right.  He 
went  away  satisfied,  but  retaraed  od  the  twentieth  day  of  February, 
and  they  then  prevailed  upon  him  to  take  the  note  in  suit  as  security 
for  the  payment  of  his  principal,  paying  him  the  interest  then  due 
upon  his  certificates.  The  circumstances  which  indicate  that  he  sup- 
posed the  bank  to  be  insolvent,  or  in  contemplation  of  insolvency,  are 
that  he  knew  there  had  been  a  run  upon  the  bank,  and  was  unwilling 
to  allow  his  money  to  remain  without  security,  although  the  affairs 
of  the  bank  bad  apparently  resumed  their  normal  condition,  and  the 
officers  represented  the  bank  to  be  solvetkt,  and  were  ready  to  pay  him 
his  deposits  if  he  insisted  upon  payment. 

Insolvency,  as  ordinarily  defined,  is  that  condition  of  affairs  in 
which  a  merchant  or  business  man  is  unable  tu  meet  his  obligations 
as  they  mature  in  the  nsnal  course  of  his  business.  Thompnon  v. 
Thompson,  ^  GuBh.  127 ;  Vennardv.  McConnell,  11  AXien,  556  ;  IVager 
V.  Hall,  16  Wall.  599.  An  act  of  insolvency  takes  place  when  this 
state  of  affairs  is  demonstrated  and  the  merchant  has  actaally  failed 
to  meet  some  of  his  obligations.  A  bauk  is  in  contemplation  of  insolv- 
ency,when  the  fact  become  reasonably  apparent  to  its  officers  that 
the  concern  will  presently  be  unable  to  meet  its  obligations,  and  will 
be  obliged  to  suspend  its  ordinary  operations.  It  is  not  open  to  fair 
doubt  but  that  the  officers  of  the  bank  here  contemplated  failure  as 
imminent.  They  doubtlessly  hoped  to  defer  the  event  indefinitely  by 
eoneealing  the  real  condition  of  affairs ;  but  they  took  counsel  of  their 
hopes,  and  not  of  their  judgment,  when  they  contemplated  any  pro- 
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longed  postponement.  The  qaeation,  then,  ia  vhether  the  transfer 
was  preferential,  and  made  with  that  view.  An  intent  to  giro  a  pref- 
erence is  presumed  when  a  payment  is  made  to  a  creditor  by  a  debtor 
who  knows  his  own  insolvency,  and  therefore  knowQ  that  he  cannot 
pay  all  his  creditors  in  full.  A  preferenoe  is  the  natural  and  proba- 
ble consequence  under  such  conditions.  Here  the  active  and  para- 
mount motive  on  tbe  part  of  the  officers  of  the  bank  was  to  avoid 
having  to  pay  McGregor  his  money,  and  thus  to  postpone  the  failure 
of  the  bank ;  but  this  circumstance  does  not  alter  the  legal  quality 
of  the  act.  They  made  tbe  transfer  with  a  view  to  give  him  a  prefer- 
ence, if,  in  view  of  the  situation,  they  supposed  it  would  result  in  a 
preferenoe  to  him,  notwithstanding  that  they  were  mainly  influenced 
by  considerations  of  self-interest.  In  the  language  of  Shaw,  C.  J.,  in 
Denny  v.  Dana,  2  Cush.  172 :  "The  intent  to  prefer  is  essential,  but 
every  person  is  to  be  presumed  to  intend  the  natural  and  probable  con- 
sequences of  his  own  acts.  It  does  not  rebut  this  intent  to  show  that 
the  debtor  has  also  another  motive  to  the  proceeding,  namely,  an  ex- 
pectation of  pecuniary  or  other  benefit  to  himself  by  means  of  further 
loans  of  money,  and  ^eing  enabled  thereby  to  continue  his  business." 

Tbe  proofs  indicate  that  McGregor  took  the  transfer  with  a  view  of 
obtaining  a  preference  over  the  other  creditors  of  the  bank.  He  took 
it  with  this  view,  if  be  supposed  the  bank  to  be  insolvent.  It  was 
held  in  Case  v.  Citizens*  Banh^  2  Wpods,  23,  in  a  case  arising  under 
this  statute,  that  it  is  not  necessary,  in  order  to  invalidate  the  trans- 
fer, that  the  party  to  whom  it  is  made  knows  of  or  contemplates  tbe 
insolvency  of  the  bank  which  makes  the  transfer.  This  decision  was 
based  upon  a  decision  of  Mr.  Justice  Storx  in  Peckhamy.  Burroua,  3 
Story,  544,  in  which  it  was  held,  under  the  bankrupt  act  of  1841,  that, 
to  constitute  a  conveyance  "in  contemplation  of  bankruptcy,"  it  was 
not  necessary  that  the  creditor  should  know  of  tbe  debtor's  insolvency, 
or  should  co-operate  with  him  to  obtain  a  priority  of  payment.  It  is 
not  necessary  to  adopt  the  doctrine  of  Case  v.  Citizens'  Bank  for  pres- 
ent purposes,  and  there  are  good  reasons  why  it  shonld  be  adopted 
with  great  reluctance.  A  ease  may  be  supposed  where  a  bank  is  hope- 
^  lessly  insolvent,  and  is  known  to  be  so  by  its  ofl&cera,  and  when  any 
payment  made  by  it  will,  as  they  know,  necessarily  result  in  a  prefer- 
ence to  the  person  receiving  it;  and  yet,  if  made  in  the  ordinary  course 
of  business,  as  for  instance  to  a  customer,  who,  in  ignorance  of  the 
condition  of  the  bank,  continues  his  dealings  and  makes  daily  deposits, 
and  draws  out  checks  daily,  it  would  be  extremely  inequitable  to  com- 
pel tbe  latter  to  pay  it  back.  Under  such  circumstances  the  bank  or 
its  creditors  would  receive  tbe  benefits  of  his  deposits,  while  he  would 
be  compelled  to  repay  what  he  had  drawn  out  innocently,  and  in  the 
usual  course  of  business.  It  would  be  a  harsh  statute  which  would 
compel  a  creditor  or  depositor,  under  such  circumstances,  to  yield  up 
the  payments  he  received  in  good  faith.  A  construction  wfai<Hi  would 
give  such  an  effect  to  this  statute  ought  not  to  be  indulged,  in  the  ab- 
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sence  of  clear  and  explicit  language  requiring  it.  Bat  the  trans- 
action on  the  part  of  McOr^r  was  not  an  ordinary  one.  It  is  ex- 
tremely annsoal  for  »  depositor  of  a  bank  to  demand  security  as  a  oon- 
dition  of  all<^wing  his  money  to  remain.  Such  a  demand  suggests  at 
once  the  belief  in  his  mind  of  the  existence  of  an  exceptional  state  of 
affairs  in  a  financial  institution.  A  bank  ordinarily  represents  iinan* 
cial  stamina  of  the  first  order.  It  is  trusted,  without  security,  aa  the 
safest  CQBtodian  or  debtor  that  can  be  selected.  Its  resonrees  con- 
sist of  cash,  or  securities  which  can  readily  be  converted  into  money, 
in  order  to  meet  instantly  any  demands  which  may  ue  made  upon  it. 
Even  when  it  is  subjected  to  thd  strain  of  an  extraordinary  emer- 
gency, like  a  run,  it  is  supposed  that  a  solvent  bank  will  be  a^le  to 
provide  itself  with  funds  to  carry  it  safeTy  through.  When  a  deposi- 
tor asks  a  bank  to  give  bim  security  for  the  payment  of  his  deposit, 
the  inference  is  almost  irresistible  that  he  distrusts  the  solvency  of 
the  bank.  The  only  reason  why  McGregor  called  for  his  deposits  was 
because  he  feared  the  bank  was  not  safe. '  He  could  not  be  reassured 
of  its  solvency  by  the  representations  of  the  oScers.  He  could  be  . 
satisfied  by  nothing  except  the  money  or  adequate  secoiity. 

Following  the  decisions  nnder  the  analogous  provisions  of  the  bank- 
rupt act,  invalidating  preferential  transfers  by  insolvent  debtors  to 
creditors,  it  should  be  held  here  that  the  transaction  was  one  outside 
of  the  ordinary  oonrse  of  business,  and  the  cironmstanoes  such  as  to  x 
impute  to  McQ-iegor  reasonable  cause  to  believe  that  the  bank  ^as  in- 
solvent. 

Wheeleb,  J.  To  avoid  this  transfer  it  must  have  been  made  after  the 
commission  of  an  act  of  insolvency,  or  in  contemplation  thereof,  and 
with  a  view  to  prevent  the  application  of  the  assets  of  the  bank  to  the 
redemption  of  its  circulating  notes  and  ratable  distribution  among 
its  creditors,  or  to  the  preference  of  the  defendant's  intestate  to  other 
creditors.  Bev.  St.  §§  5242,  6236.  There  is  no  limitation  of  time 
within  which  the  transfer  must  have  been  made;  nor  requirement  of 
reasonable  cause  of  the  transferee  to  believe  in  the  insolvency  of  the 
bank ;  nor  provision  that  the  fact  that  the  transaction  is  oat  of  the 
usual  course  of  business,  should  he  prima  facie  evidence  of  fraud,  ap- 
plicable to  this  transaction,  as  there  was  to  transfers  of  a  bankrupt's 
property  under  the  late  bankrupt  act.  Sections  6128,  5129,  5130. 
Insolvency  is  not  enough ;  the  statute  does  not  make  transfers  after 
insolvency  void.  There  must  be  an  act  of  insolvency ;  or  such  a  state 
of  insolvency,  as  an  existing  fact,  as  to  make  it  apparent  that  the  cred- 
itors cannot  be  paid  in  full,  and  that  a  distribution  of  the  assets  among 
the  creditors  under  the  statute  will  take  place.  Less  insolvency  than 
this  could  not  fairly  be  said  to  be  capable  of  being  contemplated  and 
acted  upon  to  prevent  such  distribution.  There  had  been  no  act  of 
insolvency  at  the  time  of  this  transfer.  The  bank  had  met  and  b&U 
isQed  all  its  creditors  up  to  that  time.    The  case  must  turn  upon  the 
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fact  of  insolvency  and  its  imminence.  That  the  bank  was,  in  fact, 
insolvent,  appears  very  clearly.  Whether  it  was  so  desperately  in- 
solvent that  the  officers  coaldnot  help  seeing  that  failure  mnstcome. 

and  a  distribution  of  assets  follow,  is  to  be  determined  npon  the  evi- 
dence. The  reported  cases  do  not  famish  any  very  clear  gaide  for  a 
case  like  this.  In  none  of  them  was  there  any  doubt  about  the  faet 
that  all  knew  that  the  bank  must  go  down. 

In  Bank  t.  Colhy,  21  Wall.  609,  the  bank  was  already  in  the  gob- 
tody  of  the  secretary  of  the  treasury.  In  Case  v.  Citheru'  Bank,  2 
Woods,  2'd,  a  sudden  disaster  by  the  failure  of  others  had  broken  the 
bank  at  once,  to  the  knowledge  of  all;  and  in  Harvey  v.  Allen,  16 
Blatcbf .  29,  the  circulating  notes  of  the  bank  had  gone  to  protest,  and 
this  fact  had  been  certified,  and  proceedings  to  close  the  bank  taken 
upon  it.  There  was  no  question,  nor  room  for  any,  but  that  those 
whose  acts  were  in  question  knew  that  they  were  not  dealing  with 
the  assets  of  a  bank  in  a  continuing  business,  but  with  a  wreck.  Here 
the  bank  was  doing  a  large  busiuess,  which  continued  for  months; 
its  insolvent  condition  had  come  upon  it  gradually^  without  any  strik- 
ing thing  happening  to  at  once  command  attention,  except  the  run 
upon  it,  which  showed  that  its  repntation  for  soundness  was  affected. 
When  the  condition  that  would  avoid  preferences  once  existed,  it 
would  avoid  all  payments  in  diminution  of  assets  made  afterwards  as 
well ;  and  such  fact,  reaching  so  far  and  so  many,  ought  not  to  be  found 
except  upon  signal  proof,  so  clear  as  not  to  be  liable  to  be  found  one 
way  as  to  some  to  be  affected,  and  in  another  way  as  to  others,  pro- 
ducing inequality  where  the  whole  object  is  equality.  Not  that  cur- 
rent business  transactions,  which  would  not  affect  the  volume  of  assets, 
an  necessarily  to  be  opened ;  but  all  applications  of  the  assets,  either 
in  reduction  or  security  of  existing  debts,  are  placed  by  the  statute 
upon  the  same  footing  of  being  utterly  void. 

The  officers  of  this  bank  were  largely  interested  in  it  as  stockhold- 
ors  and  otherwise,  and  were  largely  indebted  to  h  personally.  The 
insolvent  condition  of  the  bank  rested  largely  np^ii  their  own  inabil- 
ity to  pay  what  they  owed  it.  They  were  very  anxions  to  save  the 
bank,  and  put  forth  every  effort  to  do  so,  and  hoped  to  sucoeed.  They 
transferred  the  note  in  question  to  the  defendant's  intestate  to  quiet 
hira,  because  he  insisted  ux>on  security,  and  not  because  they  had  any 
desire  to  pay  him  in  preference  to  others.  They  did  this  to  save  the 
bank,  and  not  to  prefer  him.  This  was  before  thought  to  be  decisive 
in  favor  of  the  validity  of  the  transfer.  Roherts  v.  Tlill,  23  Fbd.  Bep. 
311.  But  the  available  assets  of  the  bank  were  so  small  in  compari- 
son with  its  liabilities  that,  had  the  officers  stopped  and  considered  its 
situation,  they  must  have  seen  tiiat  ultimate  failure  was  inevitable. 
Impelled  by  their  interest  and  desire  to  save  the  bank  and  themselves 
in  standing  and  credit  so  long  as  they  could,  th^  bent  all  their  ef- 
forts 10  that  end.  Still,  the  hopeless  insolvency  of  the  bank  was 
within  their  contemplation,  if  they  would  contemplate  it.    That  they 
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did  not,  should  not,  it  seems,  take  the  case  oni  of  the  statnie.  The 
insolvency  of  the  bank  was  before  them,  and,  with  it  before  them,  they 
gave  this  creditor  a  preference.  This  now  appears  to  be  within  the 
statute.  I  concur,  therefore,  in  the  entry  of  a  decree  foi  the  plaintiff 
setting  aside  the  transfer  of  this  note. 


United  States  v.  Central  Nat.  Bane. 
{Circuit  Cowl,  8.  D.  New  York.   July  24, 1885.J 

1.  iNTBItKAI.  liBTBNDB  TaX— NATIONAI.  BaBK— TaX  IhPOOSD  BT  STATB  LAW  ON 

tSroCKHOLDEItB. 

When  the  taxes  imposed  by  a  state  law  are  imposed  upon  the  stockholders  of 
a  national  bank,  and  not  upon 'the  corporation,  the  failure  of  the  bank  to  re- 
turo  or  pay  a  tax  upon  each  portion  of  its  dividends  declared  within  the  rear 
as  was  represented  by  the  amouat  paid  for  such  state  tax,  will  not  entitle  it  to 
exemption  to  that  extent  from  the  internal  revenue  tax  imposed  bv  the  act  of 
congress  of  July  13,  1868,  {14  St.  at  Large,  138.) 
Same— DmDBNM— MnTAKB— DefaiiCation  or  Casrieb. 

When  a  bank  has  declared  a  dividend  as  of  earnings  for  the  current  year, 
and  paid  it  as  such  to  atockholdci's,  whether  in  money  or  in  scrip,  proitf,  for 
the  purpose  of  avoiding  the  tax,  that  no  earnings  had,  in  fact,  been  made,  be- 
cause  of  a  defalcation  by  the  cashier  that  was  afterwards  discovered,  is  not 
adiniasibie. 

On  Writ  of  Error. 

Elihu  Boot,  for  plaintiff.  ^ 

Martin  d  Smith,  for  defendant. 

Wallace,  J.  This  is  a  writ  of  error  brought  to  review  the  judg- 
ment of  the  district  court  overruling  the  plaintiff's  demurrer  to  the 
answer  of  the  defendant.  The  plaintiff  sues  for  internal  revenue 
taxes  imposed  by  section  120  of  the  act  of  congress  of  June  30, 1S64, 
as  amended  July  13,  1866,  (14  St.  at  Large,  138,)  on  dividends  de- 
clared and  paid  by  the  defendant  to  its  stockholders.  That  section 
provides : 

"Timt  there  shall  be  levied  and  collected  a  tax  of  five  per  centum  on  all  div- 
idends in  nerip  or  money,  thereafter  dechired  due,  *  •  •  to  stockhoidera, 
*  *  *  as  a  part  of  the  earnings,  income,  or  gains  of  any  bank,  trust  com- 
iwrny,"  etc 

The  complaint  contains  fcur  counts  or  separate  causes  of  action, 
differing  only  in  respect  to  dates  and  amounts,  and  setting  ont  re- 
spectively the  declaration  of  the  dividends  by  the  defendant  to  its 
stockholders  in  each  of  the  years  1866, 1S67, 1868,  and  1870,  whereof 
no  return  was  made  to  the  assessor,  and  whereon  no  tax  was  ever  paid 
to  the  collector.  The  answer,  as  is  permitted  by  section  500  of  the 
Code  of  Civil  Procedure  of  this  state,  consists  of  several  defenses  by 
way  of  new  matter  to  each  count  of  the  complaint,  except  to  the 
fourth  count,  as  to  which  a  single  defense  is  alleged.  The  second  de- 
v.24F,no.lO— 37 
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fense  to  each  of  the  first  three  counts,  as  well  as  the  single  defense 
to  the  fourth  count,  avers  that  in  the  year  mentioned  in  the  coant 
the  defendant  was  required  by  the  laws  of  the  state  of  New  York  to 
retain  from  the  dividends  paid  to  its  stockholders  the  amount  of  the 
municipal  tax  levied  by  the  state  against  such  stockholders  upon  the 
value  of  their  shares'  of  the  capital  stock  of  the  defendant,  and  to  pay 
the  same  over  to  the  proper  authorities  of  the  state,  and  deduct  the 
amount  from  the  dividends  paid  to  its  stockholders.  It  then  states 
the  amount  thus  retained  and  paid,  and  alleges  that  the  defendant 
did  not  include  the  same  in  its  statement  of  dividends  because  the 
same  was  a  legitimate  expense  of  its  basinessjand  no  part  of  its  div- 
idends. The  third  defense  to  each  of  the  counts  (except  the  fourth') 
alleges  that  in  the  year  mentioned  in  the  count  the  defendant  paid 
dividends  to  its  stockholders  out  of  what  it  then  supposed  to  bo  prof- 
its, but  what  was  in  reality  its  capital,  because  it  had  sustained  losses 
through  the  embezzlement  of  its  fnnds  by  its  cashier  in  an  amount 
specified,  which  losses  were  concealed  by  the  cashier  and  hence  un- 
known to  its  officers  when  the  dividends  were  paid ;  and  that  the  de- 
fendant erroneously  returned  the  amount  thus  paid  as  dividends  de- 
clared within  the  year,  and  paid  the  dividend  tax  thereon,  and  thereby 
the  defendant  actually  paid  to  the  plaintiff  a  large  sum  as  a  tax  due 
from  it  upon  dividends  when  nothing  was  due.  The  defense  ,then 
avers  that  if  defendant  was  not  entitle^  to  treat  the  amount  paid  for 
municipal  taxes  as  a  legitimate  expense  of  its  business,  it  is  entitled 
to  have  deducted  from  the  amount  of  the  tax  chargeable  to  it  the 
amount  of  tax  which  it  paid  through  ignorance  of  the  embezzlement 
of  its  cashier. 

Concisely  stated,  the  substance  of  the  second  defense  is  that  the 
defendant  did  not  return  or  pay  a  tax  upon  such  portion  of  its  divi- 
dend declared  within  the  year  as  is  represented  by  the  amount  it  paid 
for  municipal  taxes  against  its  stockholders  under  state  laws  during 
the  year;  and  the  substance  of  the  third  defense  is  that,  although  the 
defendant  declared  and  paid  dividends  during  each  year  to  its  stock- 
holders,' it  ought  not  to  have  done  so,  because  no  dividends  were 
earned  in  fact,  although  its  officers  supposed  otherwise.  The  second 
defense  is  not  good,  because  the  snm  paid  by  the  defendant  for  mu- 
nicipal taxes  was  in  no  sense  taxes  of  the  defendant,  or  a  legitimate 
item  of  its  expenses,  during  the  year.  The  averments  show  that  the 
taxes  imposed  by  the  state  laws  are  imposed  upon  stockholders  and 
not  upon  the  corporation,  and  the  provisions  of  the  state  law  which 
require  the  corporation  to  retain  the  amount  assessed  as  a  tax  against 
each  stockholder  merely  provide  a  mode  of  collecting  the  stockhold- 
ers* tax.  The  plaintiff  is  not  conclnded  by  the  averments  of  the  an- 
swer in  respect  to  the  force  and  eSect  of  the  state  laws,  or  the  duties 
imposed  upon  the  defendant  thereby.  These  are  conclusions  of  law, 
and  as  such  are  not  admitted  by  a  demurrer.  This  court  takes  judi- 
cial notice  of  state  statutes,  and  they  need  not  be  proved.  Chapter 
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761,  Tjavts  1866,  whioh  were  in  force  during  the  years  in  question, 
auttiorizes  the  taxation  of  stockholders  of  banks  upon  the  value  of 
their  shares  of  stock,  and  makes  it  the  duty  of  every  bank  to  retain 
80  much  of  any  dividend  qr  dividends  belonging  to  its  stockholders  as 
shall  be  necessary  to  pay  any  taxes  assessed  in  pursuance  of  that  act. 
In  legal  effect  the  retaining  by  the  bank  of  the  amount  of  the  taxes 
assessed  against  the  stockholders  is  the  same  as  though  the  bank 
should  pay  the  whole  dividend  to  the  stockholders,  and  the  stockdold- 
«rs  should  then  hand  back  to  the  bank  the  sum  due  from  them  for 
municipal  taxes,  and  authorize  the  bank  to  pay  it.  ^ 

The  third  defehse  is  not  good,  because  section  130,  by  which  the 
taxes  sned  for  are  imposed,  does  not  permit  an  inquiry  into  the  facts 
whether  a  dividend  which  has  been  declared  was  actually  earned  or 
not.  The  tax  is  laid  upon  the  dividend  as  declared,  and  the  declaration 
concludes  the  corporation  in  respect  to  the  amount  for  which  it  is 
liable  to  be  taxed.  The  amount  declared  by  the  corporation  to  be 
due  to  its  stockholders  as  dividends,  furnishes  the  obvious  standard 
and  the  only  safe  criterion  for  the  assessment  of  the  tax  in  order  to 
prevent  fraudulent  evasion.  The  same  construction  is  to  be  placed 
upon  this  section  which  is  to  be  given  to  section  122  of  the  same 
act,  imposing  a  tax  upon  dividends  declared  by  railroad,  canal,  and 
other  companies  to  their  stockholders  as  part  of  the  earnings,  profits, 
and  income  or  gain  of  such  companies.  In  respect  to  that  section, 
it  was  said  by  the  supreme  court  in  Bailey  v.  Railroad  Co.  106  U.  S. 
109,  115,  8.  G.  1  Sup.  Gt.  Bep.  62,  Matthews,  J.,  delivering  the 
opinion : 

"We  h.ave  no  hesitation  in  saying  that,  in  reference  to  a  dividend  declared 
as  of  earnings  for  tlie  current  year,  and  paid  as  such  to  stockholders,  whether 
in  money  or  in  scrip,  no  proof  wonld  be  admissible  for  the  purpose  of  avoid- 
ing the  tax  that  no  earnings  had,  in  fact,  been  made.  The  law  conolusively 
assumes,  in  such  a  case,  tliat  a  dividend  declared  and  paid  is  a  dividend 
earned." 

For  these  reasons  it  must  be  held  that  the  court  below  erred  in 
overruling  the  demurrer  to  both  classes  of  the  defenses.  The  judg- 
ment is  therefore  reversed,  with  costs,  and  the  case  ia  remanded  to 
the  district  court  with  inatructions  to  enter  judgment  for  the  plaintiff 
aastaiuing  the  demurrer. 
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Henneqcin  and  others  v.  Bai^ney. 


(6Vr«u((  Court,  3.  V.  New  York.   July  25,  1885.) 


1.  Statute  op  LiMrrATroNB — Code  Cmii  Prog.  New  Voiik,  ft  91, 100 — Abbgkcb 

FKou  !6tatb. 

When  a  collector  of  customs  has  departed  from  and  remaiacd  out  of  the  state 
of  New  York,  where  he  has  been  sued  to  recovercertain  duties  illegally  e.Tacled, 
for  several  successive  periods  after  some  of  the  causes  of  action  for  duties 
accrued,  aod  before  the^comineDcement  of  the  stUt,  which,  taken  ingether, 
amount  to  12  mouths,  such  period  of  12  months  is  to  be  added  to  the  slx-ycars 
limitation  prescribed  by  the  Kew  York  Code  of  Civil  Procedure,  ff  91,  lUO, 
witliin  wliiclj  the  action  Is  barred. 

2,  Action  to  Recover  Customb  DtrriKB  Illegally  Exacted— Foumbr  Action 

FOR  Part  of  Demand. 

A  plaiotiif  cannot  spilt  up  a  single  and  entire  cause  of  action,  and  make  it 
the  subject  of  different  suits.  BarteUa  v.  tiehell,  16  Fed.  Kep.  341 ;  Secor  v. 
HturgtiB,  Id  N.  Y.  548 ;  and  Baird  v.  IT*.  S.  96  U.     430.  followed  and  applied. 

Exceptions  to  Findings  of  Beferee. 
A,^  W.  Griswold,  for  plaintiffs. 
EWiu  Rooty  for  defendant. 

Wallace,  J.  Esceptions  have  been  filed  by  both  parties  to  the 
findings  of  the  referee  to  whom  this  action  was  referred  under  an 
order  of  the  court  upon  the  consent  of  the  parties.  The  action  vas 
brought  to  recover  alleged  excessive  duties  on  "charges  and  commis- 
sions" exacted  by  the  defendant,  as  collector  of  customs  at  the  port  of 
New  York,  upon  importations  made  by  the  plaintiffs  between  March 
21,  1861.  and  June  30. 1S64.  The  action  was  commenced  in  a  state 
court  by  the  service  of  a  summons  on  the  defendant,  April  16,  1868, 
and  was  thereupon  removed  to  this  court.  The  defendant  pleatied 
(1)  the  general  issue,  and  (2)  the  statute  of  limitations.  The  plain- 
tiffs replied  that  defendant  departed  from  and  resided  out  of  the  state 
for  several  successive  periods,  amounting  in  the  aggregate  to  12 
months,  and  that  the  suit  was  brought  within  six  years,  and  12  months 
after  the  cause  of  action  accrued.  Defendant  rejoined,  denying  that 
defendant  departed  from  and  resided  out  of  the  state  for  several  suc- 
cessive periods,  amounting  in  the  agf^regate  to  12  months,  etc.  It 
appears  by  the  bill  of  particulars  and  the  evidence  that  plaintiffs' 
cause  of  action  for  the  recovery  of  part  of  the  duties  in  controversy 
accrued  more  than  six  years  prior  to  the  commencement  of  the  action, 
but  within  six  years,  and  12  months  prior.  The  referee  has  reported 
in  favor  of  the  plaintiffs  as  to  these  duties,  and  the  first  question 
raised  by  the  defendant's  exceptions  to  his  report  relates  to  the  cor- 
rectness of  this  finding. 

As  is  conceded  by  counsel  for  both,  parties,  the  case  turns  as  to 
this  point  upon  the  oonstmction  and  meaning  of  the  state  statutes  of 
limitation  enacted  in  1851.  and  being  sections  91  and  100  of  the  Code 
of  Procedure  of  that  year.  Section  91  provided  that  an  action  upon 
a  contract,  obligation,  or  liability,  express  or  implied,  (except  a  judg- 


581 


ment  or  decree,  or  a  sealed  mstrument,)  sbonld  be  coitfmenced  within 
six  years  after  the  same  had  accrued.  Section  100  provided  that  if, 
when  the  cause  of  action  accrued  against  any  person,  he  should  be  out 
of  the  state,  the  action  might  be  oommenoedi after  the  return  of  such 
person  into  the  state;  and  if,  after  such  cause  of  action  should  have 
accrued,  such  person  should  depart  from  and  reside  oat  of  the  state, 
the  time  of  his  absence  should  not  be  deemed  or  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  the  action.  Under  the 
last  section  it  was  well  settled  by  the  decisions  of  the  state  courts  that 
successive  residences  out  of  the  state  could  be  accumulated.  The  evi- 
dence shows  that  the  defendant  did  depart  from  and  remain  out  of 
the  state  for  several  sucoessive  periods  after  some  of  the  causes  of 
action  for  duties  acoraed,  and  before  the  commencement  of  the  suit, 
which,  taken  together,  amounted  to  the  period  of  12  months;  that  these 
absences  were  noia  temporary  departure,  followed  by  An  immediate 
return,  bnt  that  he  was  not  absent  with  any  intent  to  change  his  domi- 
cile, and  his  domicile  was,  during  these  periods,  at  Eingsbridge,  in  this 
state.  The  question  is  whether  it  was  not  incumbent  npon  the  plaintiff 
to  show  more  than  this,  and  whether,  within  section  100,  a  person  re- 
sides out  of  the  state  during  the  period  when  his  domicile  is  within 
it.  It  was  held  in  Harden  v.  Palmer,  3  E.  D.  Smith,  172,  175,  that, 
although  the  statute  distinguishes  between  simply  departing  from  and 
residing  out  of  the  state,  it  was  not  intended  to  apply  only  to  cases 
where  a  party  has  lost  his  legal  residence  here  for  eJI  purposes,  and 
that  the  word  "reside,"  as  there  used,  means  a  material  absence  from 
the  state,  as  contradistinguished  from  a  temporary  departure  followed 
by  an  immediate  return. 

Whatever  view  might  be  reaehed  if  the  question  were  an  open  one 
in  this  court,  its  consideration  is  foreclosed  by  the  decision  of  this 
court,  Blatchford,  J,,  in  Dale  v.  Barney.  No  opinion  was  written 
in  that  case,  but  the  question  was  presented,  as  it  is  here,  upon  ex- 
ceptions to  a  referee's  report,  and  the  referee  had  carefully  considered 
it  and  expressed  his  views  at  large.  The  court  apparently  adopted 
the  opinion  of  the  referee.  The  facts,  the  findings,  and  the  excep- 
tions were  precisely  those  now  before  the  court,  and  the  decision  then 
made,  holding  that  the  defendant's  absences  were  to  be  added  to  the 
six  years,  must  be  deemed  controlling  in  the  present  case.  It  is 
stated  by  oounsel  for  the  defendant  that  the  ease  of  Kaupe  v.  Barney 
presented  the  same  question,  and  was  decided  by  the  same  judge  in  a 
different  way.  This  is  not  apparent  from  the  record  in  that  case, 
which  has  been  handed  up  by  counsel,  and  it  would  seem,  from  the 
recitals  of  the  order  entered  in  that  case,  that  the  exceptions  were 
only  presented  for  a  pro  forma  disposition  of  the  case. 

The  plaintiffs  have  excepted  to  the  finding  of  the  referee  that  they 
are  barred  from  recovering  certain  of  the  duties  sued  for  in  the  pres- 
ent suit  by  a  recovery  in  a  former  suit  against  the  defendant  for  a 
part  of  the  duties  on  charges  and  commissions  exacted  by  the  de- 
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fendant  npon  the  same  importations  and  liqaidated  upon  the  same 
entries  as  those  in  the  present  suit.  In  BarttUt  v.  Sehell,  16  Fbd. 
Bep.  341,  it  vaa  held  by  this  court  that  a  plaintiff  caimot  split  up  a 
single  and  entire  cause  of  action  and  make  it  the  subject  of  different 
suits,  and  that  in  cases  like  this  the  liquidation  upon  each  entry  was 
the  foundation  of  a  sinfi^e  and  entire  caase  of  action  against  the  col- 
lector. Following  that  decision,  the  referee  correctly  ruled  that  whei^ 
the  plaintiffs  brought  their  action  and  recovered  judgment  for  a  part 
only  of  an  entire  and  indivisible  demand,  they  estopped  themselves 
from  subsequently  bringing  another  action  for  another  part  of  the 
same  demand.  See  Secor  v.  Sturgis,  16  N.  Y.  548 ;  Baird  t.  U.  S, 
96  U.  S.  430.  The  defense  was  permissible  under  the  general  issne. 
Young  v.  Black,  7  Oranch,  565. 

The  conclusions  thus  reached  dispose  of  all  the  exceptions  of  the 
parties  which  are  material  for  present  purposes.  Exceptions  were 
raised  upon  the  hearing  before  the  referee  to  the  admission  of  evidence, 
which  it  may  be  proper  to  consider  in  order  to  indicate  the  course  to 
be  pursued  in  similar  oases  which  are  now  pending  before  the  referee. 
Considerable  evidence  was  introduoed  by  the  plaintiffs  for  the  purpose 
of  showing  that  during  the  pendency  of  the  action  the  United  States 
attorney,  with  the  consent  or  acquiescence  of  the  secretary  of  the  treas- 
ury, made  an  agreement  with  the  plaintiffs'  attorney  by  which,  in  sub- 
stance, it  was  stipulated  that  the  defense  of  the  statute  of  limitations 
should  not  be  raised  in  this  caae,  and  a  number  of  other  cases  of  a 
similar  character.  All  this  related  to  matters  quite  outside  the  issues 
presented  by  the  pleadings,  and  for  this  reason,  and  without  passing 
upon  the  question  of  the  validity  of  such  an  agreement  or  its  effect, 
it  should  be  held  that  the  objections  and  exceptions  to  the  admission 
of  this  evidence  are  well  taken.  It  is  apparent,  however,  that  in  all  the 
negotiations  and  correspondence  between  the  attorneys  and  the  treas- 
ury department,  looking  towards  an  adjustment  of  thb  and  the  other 
pending  actions^  the  United  States  attorney  only  assumed  to  represent 
the  department,  and  did  not  assume  to  represent  the  defendant  per- 
sonally. The  defendant  had  long  ceased  to  be  a  collector,  but  he  was 
something  more  than  the  nominal  defendant;  and,  within  the  case  of 
Andrae  v.  RedJUldj  12  Blatohf .  407,  he  could  not  be  prejudiced  by  any- 
thing said  or  done  by  the  government  or  its  officials  without  his  con- 
currence. 
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HowB  SswiNa-MAOHiMB  Co.  V.  BoBBNBTUL  woA  others. 

[Oireuit  Court,  W.  D.  Penmylwinia.   Angast  4, 1885.) 

1.  CoHTTiACT — Effect  or  Death  of  Pahtt. 

Where  a  contract  creates  between  the  parties  merely  a  persooal  relatloD,  the 
death  of  either  party  diasolvea  that  relation. 

2.  Sauic— CASic  Stated. 

A  writtea  contract*  bctveen  a  sewiog-maehine  company  and  Vf.  recited  a 
sale  by  the  former  to  Xh/B  latter  of  100  Howe  sewing-machines,  for  the  price  of 
which  \V.  bad  given  a  Beries  of  notes ;  the  company  stipulating  to  accept,  on  or 
before  their  maturity,  the  amount  due  thereon  in  notes  of  sub-purchasera  drawn 
to  the  order  of  W.  and  guarantied  by  him.  The  company  was  to  ship  to  W.  a 
specified  number  of  the  machines  monthly,  and  W.  agreed  to  sell  them  within 
a  specified  territory  at  the  regular  retail  prices  established  by  the  company,  and 
to  deal  only  In  its  machines.  After  16  machines  (which  have  been  paid  for) 
were  delivered,  W.  died.  ffM,  that  bis  undertaking  was  personal  to  himself, 
and  the  duty  of  further  performance  did  not  devolve  on  the  administratrix  of 
bis  estate. 

At  Law.  Scire  facias  quart  executtonem  rum*  Sttr  rule  for  judg- 
ment. 

S.  W,  Cunningham,  for  plaintiff. 
George  C.  Wilson,  for  defendant. 

AcBESON,  J.  Conceding  that  the'  relationship  between  the  Howe 
Sewing-machine  Company  and  T.  T.  Wherry  was  not  that  of  princi- 
pal and  agent,  it  still  remainB  to  be  determined  whether  the  agree- 
ment of  February  11, 18S4,  established  between  them  anything  more 
than  a  personal  relation  which  the  death  of  the  latter  dissc^Ted.  This 
is  the  controlling  question.  The  agreement  recites  that  the  company 
has  sold  to  Wherry  100  Howe  sewing-machines  for  $2,500,  and  re- 
ceived in  settlement  his  11  specified  notes,  running  from  6  to  16 
months;  the  company  stipulating  to  accept,  on  or  before  the  maturity 
of  said  notes,  the  amount  due  thereon  in  notes  taken  in  payment  for 
sewing-machines  sold  by  Wherry,  on  certain  conditions,  one  of  which 
is  that  the  notes  bo  applied  shall  be  drawn  to  his' order,  and  the  prompt 
payment  of  the  same  guarantied  by  him ;  and  the  company  agrees  to 
ship  to  Wherry  a  specified  number  of  the  said  machines  monthly,  be- 
ginning with  February  and  ending  with  December,  1884.  Then  fol- 
low these  provisions: 

"The  said  T.  T.  Wherry  agrees  *  *  *  to  sell  the  said  machines  at  the 
regular  retail  prices  establislied  by  safd  the  Howe  Sewing-machine  Company 
in  the  following  territory,  viz.,  Indiana,  Pa.;  and,  further,  *  •  •  that 
he  will  not  sell  or  deal  in  any  other  machine  but  the  Howe.*^ 

Wherry  died  on  April  26, 1884.  Fifteen  of  the  machines  bad  then 
been  delivered,  and  they  have  been  paid  for.  Did  the  contract,  in  so 
far  as  as  it  remained  wholly  executory  at  the  time  of  Wherry's  death, 
survive  against  the  administratrix  of  his  estate  ?  This  is  quite  unlike 
the  case  of  Wenttoorth  v.  Cock,  10  Adol.  &  E.  42,  in  which  it  was  held 
that  the  vendee's  administrator  was  bound  to  receive  and  pay  for 
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certain  alate,  for  there  the  contract  was  simply  an  ordinary  sale  of 
goods  deliverable  at  stated  periods.  Bat  here  the  agreement  contem- 
plates  and  provides  for  the  resale  of  the  sewing-machines  by  Wherry. 
In  principle  our  case  is  much  nearer  that,  of  Rohson  v.  Drummond,  2 
Barn.  &  Adol.  303,  where  a  contract  by  a  coach<>maker  to  furnish  a 
carriage  for  five  years  and  keep  it  in  repair,  was  held  to  be  personal 
to  him,  and  therefore  not  assignable  by  him.  -How  can  the  adminis- 
tratrix comply  with  the  provisions  of  this  agreement?  How  is  the 
right  to  substitute  the  notes  of  purchasers  for  Wherry's  notes  to  be 
exercised  ?  In  her  representative  capacity  the  administratrix  cannot 
enter  into  the  new  engagements  which  sach  substitution  involves,  and 
she  is  not  bound  to  assume  any  personal  liability.  The  scheme 
throughoat  is  incompatible  with  the  official  duties  of  the  administra- 
trix. The  property  would  be  withdrawn  from  the  regular  course  of 
administrabion  by  force  of  that  clause  of  the  agreement  which  pre- 
scribes that  the  sale  of  the  machines  shall  be  at  a  particular  place 
and  at  retail  prices  fixed  by  the  sewing-machine  company.  The  agree- 
ment, if  obligatory  upon  the  administratrix,  would  constitute  her  a 
vendor  of  sewing-machines  for  an  indefinite  peripd,  and  the  settlement 
of  the  estate  of  the  decedent  might  thereby  be  unduly  postponed. 
Moreover,  it  is  not  difficult  to  perceive  that  while  in  form  there  was  a 
sale  by  the  plaintiff  company  to  Wherry  of  100  sewing-machines,  yet 
the  real  intention  of  the  parties  was  that  the  machines  should  be  re- 
tailed for  the  benefit  of  the  company,  whose  interest  it  is  to  extend 
the  use  of  the  Howe  machine  and  multiply  customers.  The  above- 
quoted  clause  of  the  agreement  regulating  resales  is  not  restrictive 
merely,  but  Wherry  expressly  covenants  "to  sell  the  said  machines  at 
the  regular  retail  prices,"  etc.,  in  the  territ6ry  named;  and  it  is  not 
a  strained  inference  that  he  was  selected  for  this  8er\'ice  by  reason 
of  his  peculiar  fitness.  Indeed,  it  seems  to  me  that  his  personal  per- 
formance of  the  agreement  is  of  its  very  essence.  In  Dickinson  v. 
Calahan's  Adm'rs,  19  Pa.  St.  227,  where  a  lumber  manufacturer  con- 
tracted to  sell  to  a  lumber  merchant  all  the  lumber  to  be  sawed  at  his 
mill  during  five  years,  the  quantity  to  average  300,000  feet  a  year, 
for  which  he  was  to  be  paid  as  the  lumber  was  delivered,  and  he  died 
before  the  time  had  elapsed,  it  was  held  that  his  administrators  were 
not  bound  to  fulfill  the  contract  for  the  remainder  of  the  time.  That 
was  a  well-considered  case,  and  it  furnishes  a  sound  principle  for 
adoption  here.  The  principle  is  that  where  a  contract  creates  be- 
tween the  parties  merely  a  personal  relation,  the  death  of  either  party 
dissolves  that  relation.  I  am  of  opinion  that  the  undertaking  of 
Wherry  was  of  a  strictly  personal  nature,  and  that  the  duty  of  per- 
formance did  not  devolve  upon  his  administratrix. 
The  rule  for  judgment  is  discharged. 
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Celluloid  Mahuf'o  Co.  and  others  r.  Chboltthian  Collar  & 

»  Cuff  Co. 

{Circuit  Court,  S.  D.  New  York.    Aufust  4, 1885.) 

CoKTEMPT— Violation  op  Injunction— Evidence. 

An  adjudication  that  a  party  is  in  contempt  for  violating  ao  injunction  is  in 
its  nature  somcwliat  crimiaai,  and  the  proof  of  such  violation  must  be  clear. 

In  Equity. 

Frederic  H.  Beits,  for  plaintiff. 
John  P.  AdatMj  for  defendant. 

Wheeler,  J.  The  fiffidavitB  of. the  officers  and  agents  of  the  de- 
fendant raise  snffioient  doubt  as  to  violation  of  theinjnnction  to  make 
an  adjudication  that  the  defendant  is, guilty  of  contempt,  which  is  in 
its  nature  somewhat  criminal,  and  ought  to  be  shown  by  dear  proof, 
appear  to  be  unwarranted. 

Motion  denied,  without  prejudice. 


United  States  v.  Fish. 

{Cireuit  Court,  S.  D.  New  York.    June  26, 1885.) 

1.  Nationat*  Banks— Rev.  St.  *  5209 — MTSAPPnoPHiATroN  of  Fvkiib. 

The  misappropriation  of  the  funds  of  a  national  basic  by  an  officer  in  -the 
honest  exercise  of  official  discretion,  In  good  faith,  witliout  fraud,  for  the  ad- 
vantage, or  supposed  adranlage,  of  the  hank,  Is  not  punishable;  but  if  oQlciAl 
action  be  taken,  not  In  the  honest  exercise  of  discretion,  in  bad  futh,  for  per- 
sonal advantage,  and  with  fraudulent  intent,  it  is  puotshahlo. 

2.  tiAHE— Loan  Made  in  Good  Faith. 

So  far  as  the  question  of  guilt  or  innocence  of  an  officer  under  the  statute  is 
concerned,  there  is  no  distinction  between  a  loan  in  bad  faith  for  the  purpose 
of  defrauding  the  bank,  and  anapplication  of  money  witli  liku  intent  in  a  fomt 
other  than  a  Inan. 

3.  Same— Lo.\N,  when  SIisappltcation  of  Funds. 

A  known  abuse  by  nn  officer  of  discretionary  power  in  making  a  series  of 
.  loans  which  it  is  known  the  directors  would  not  sanction,  will  constitute  a 
criminal  misapplication  of  funds  of  the  bank,  if  done  in  bad  faith,  for  private 
gain,  and  not  In  the  exercise  of  honest  judgment. 

4.  8amk— Falbe  Crrdtts. 

Where  an  officer  of  the  bank  makes  false  credits  In  favor  or  a  firm  of  which 
'  he  is  a  member,  and  causes  the  money  represented  by  such  credits  to  be  paid  to 
his  firm  by  beinij  drawn  out  of  the  bank  by  his  partner  in  pursuance  of  nn  un- 
derstanding had  with  him  that  the  money  should  be  so  drawn,  the  credit  hav- 
ing been  made  for  that  purpose,  he  will  be  guilty  of  a  violation  of  the  statute. 
6.  Saue — Personal  Taking  of  Money. 

It  is  not  necessary  to  show  that  the  officer  personally  took  any  money  from 
the  bank,  or  was  personally  present  when  any  other  person  took  away  money, 
to  render  him  crimiaally  liable. 
6.  Bahe — Credit  or  Qrkater  Scu  than  Chavgbd  kot  a  Vabiasob. 

AV^here  a  count  in  an  indictment  charges  au  officer  of  a  national  bank  with 
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hnviQi;  miftappHed  925,000  of  the  money  of  the  bank,  "  bj  causing  the  said 
suDi  of  925,000  to  be  credited  to  Q-.  <&  W.  on  the  books  of  the  bank."  etc.,  sod 
the  evideoce  shows  a  credit  by  a  single  eatrjr  of  |105,000,  926^000  of  wfaiclt  the 
jury  fouod  was  a  misapplication,  held,  not  a  material  Tariaoce,  and  that  lie 
may  be  conricted  on  that  count.  Brow,  J.,  dlasentine. 
7.  Bahh— Allovino  Partnkbb  to  Ovbbdraw  AoootniT  with  Intbht  to  Dx- 
FRADD  Bank. 

Where  an  officer  of  a  national  bank,  with  an  intent  to  defraud  the  bank,  al- 
lows a  firm,  of  which  he  is  a  member,  to  overdraw  its  account,  he  Is  EUiltj  of 
a  misapplication  of  the  moneys  of  the  bank,  within  the  meaning  of  Iter.  8t 

f  5209. 

Motion  for  New  Trial. 

Eliku  Root,  U.  S.  Atty.,  for  the  United  States. 

Stanley,  Clarke  d  Smith,  for  defendant. 

Heard  by  Waliaoe^  Bemediot>  and  Bbown,  JJ. 

Benedict,  J.  The  defendant  was  indicted  under  section  5309  of 
the  Beyised  Statutes.  Having  been  convicted,  he  moved  for  a  new 
trial.  His  motion  has  been  heard  before  the  three  judges,  and  is  now 
to  be  decided.  The  indictment  contains  25  counts,  apon  11  of  which 
there  was  a  oonviotion.  Of  these  counts,  the  first,  the  fourth,  and  the 
twenty- second,  each  charges  a  separate  misapplication  of  the  money 
of  the  Marine  National  Banking  Association  by  the  defendant,  wlio 
was  president  of  the  association.  The  remaining  eight  counts  con- 
tain charges  of  making  false  entries  in  the  books  of  the  association. 
Of  these,  the  eleventh  and  twelfth  relate  to  the  same  entry :  one  connt 
charging  the  entry  as  made  with  intent  to  deceive  the  bank  examiner; 
the  other,  charging  the  entry  as  made  with  intent  to  defraud  the  as- 
sociation.   The  same  is  true  of  counts  13  and  14. 

The  charge  in  the  first  count,  in  substance,  is  that  on  the  fifteenth 
day  of  February,  1884,  the  accused,,  being  the  president  of  the  associa- 
tion, with  intent  to  injure  and  defraud  the  association,  for  the  benefit 
of  himself  and  one  Ferdinand  Ward,  did  misapply  of  the  money  of 
the  association  the  sum  of  $25,000.  The  manner  in  which  the  mis- 
application was  accomplished  is  stated  substautially  as  follows :  That 
the  defendant,  as  president,  caused  to  be  credited  on  the  books  of  the 
association,  to  the  firm  of  Grant  &  Ward,  of  which  the  defendant  and 
one  Ferdinand  Ward  were  members,  the  sum  of  $25,000,  when  the 
firm  was  not  entitled  to  be  credited  with  the  same  or  any  part  thereof, 
as  the  defendant  then  knew;  and  thereby  the  defendant  placed  at 
the  disposal  and  subject  to  the  order  of  his  firm  the  said  sum  of 
$25,000,  fraudulently  devising  and  intending  to  enable  his  firm  to  ob- 
tain and  convert  to  its  own  use  the  sum  of  $25,000.  And  this  sum 
thereafter,  by  reason  of  the  said  credit,  that  firm  did  draw  from  the 
money  of  the  bank  and  convert  to  its  own  use.  The  fonrth  count 
charges  the  misapplication  of  $160,000  in  a  similar  manner. 

The  twenty-second  count  charges  the  misapplication  of  $S50,000 
on  the  fifth  day  of  May,  1864,  accomplished  by  the  defendant,  as 
president,  with  intent  to  defraud  the  bank,  causing  to  be  paid  to  the 
firm  of  Grant  &  Ward,  out  of  the  money  of  the  bank,  $350,000  in 

Dgi  ized  by  Google 


UNITED  STATES  V.  FISH. 


587 


excess  of  the  sams  which  the  firm  was  entitled  to  draw  and  have  paid, 
the  defendant  intending  that  the  firm  should  appropriate  to  the  use 
of  that  firm  $350,000  of  the  money  of  the  bank  to  which  they  had  no 
right.  - 

The  objections  taken  to  the  conviction  upon  these  counts  will  be 
first  considered.  In  order  to  an  understanding  of  these  objections  some 
of  the  facts,  proved  must  be  stated.  The  accused  was  president  of  the 
Marine  Bank,  and  also  a  member  of  the  firm  of  Grant  &  Ward. 
Grant  &  Ward  kept  two  accounts  in  the  Afarine  Bank,  one  of  which 
was  known  to  the  directors  and  appeared  in  the  average  balance  book ; 
the  other  was  designated  "Grant  &  Ward  Special,"  and  did  not  ap- 
pear in  the  average  balance  book.  A  separate  pass-book  was  kept 
for  this  special  aoooant,  and  most  of  the  entries  in  this  book  were 
made  by  the  accused.  He  also  made  most  of  the  deposits  to  the 
credit  of  this  account.  The  credits  charged  in  the  first  and  fourth 
counts  were  credits  to  this  account,  and  were  entered  in  the  special 
pass-book  by  the  accused  himself. 

From  time  to  time  Fish  and  Ward  arranged  between  themselves 
to  obtain  money  from  the  bank  for  the  use  of  their  firm,  outside  the 
firm  loans  and  discounts  which  went  before  the  directors  and  were 
credited  to  the  general  account,  and  then  Ward  would  prepare  a  se- 
ries of  notes  for  $40,000  or  less,  amounting  in  the  aggregate  to  the 
sum  whieh  Fish  and  Ward  had  arranged  to  obtain  from  the  bank. 
These  notes  Ward  procared'to  be  signed  by  different  persons, — Spen- 
cer, Armstrong,  Doty,  etc., — who  were  clerks  and  messengers  of 
Grant  &  Ward.  The  notes  in  form  were  ordinary  stock  notes.  Each 
expressed  a  promise  by  the  person  whose  name  was  signed  to  the 
note  to  pay  the  sum  specified  on  demand,  with  interest  at  6  per 
cent,  per  annnm,  to  the  Marine  Bank,  and  recited  that  such  per- 
son bad  deposited  with  the  bank,  as  collateral  security,  bonds  and 
stock  described  in  the  note.  The  notes  thus  procured  w^re  handed 
by  Fish  to  Nathair  DaboU,  the  assistant  cashier  of  the  bank,  with  a 
direction  to  enter  up  loans  in  conformity  with  the  notes,  and  to  credit 
the  amounts  to  Grant  &  Ward,  and  in  most  instances  Fish  himself 
credited  the  amount  in  the  special  pass-book  of  Grant  &  Ward. 
Thereupon  Daboll  made  in  the  loan  and  collateral  book  of  the  bank 
entries  of  loans  to  the  signers  of  the  notes,  in  conformity  with  the 
notes,  the  entries  stating  the  maker  of  the  notes  as  borrower,  the 
time  of  the  loan,  and  the  deposit  as  collateral  of  the  bonds  and  stock 
described  in  the  stock  note.  A  ticket  for  the  amount  was  then  pre- 
pared and  signed  by  the  cashier,  the  same  being  a  direetion  to  the 
note<teIler  to  charge  the  sums  specified  in  the  ticket  to  loans,  and  to 
credit  the  same  to  Grant  &  Ward  special.  From  the  entries  made  in 
the  note-teIler*s  book  in  accordance  with  the  ticket,  the  book-keeper, 
in  the  ordinary  discharge  of  his  duties,  entered  in  the  ledger  a  credit' 
to  the  special  account  of  Grant  &  Ward,  and  the  snms  were  there- 
after paid  out  on  cheoks  drawn  by  Grant  &  Ward. 
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By  the  indidtment  it  was  charged  that  the  defendant  was  guilty  of 
misapplying  the  mon^s  of  the  bank,  because  he,  as  president  of  the 
bank,  with  intent  to  defraad  the  bank,  caused  these  snms  to  be  cred- 
ited on  the  books  of  the  bank  to  his  firm,  knowing  that  his  firm  were 
not  entitled  to  Buch  credits,  and  the  firm  had  drawn  these  sums  from 
the  bank  when  not  entitled  thereto.  The  defendant's  answer  was 
tliat  his  firm  was  entitled  to  have  these  sums  credited,  and  to  draw 
ont  these  moneys,  because  he,  in  the  exercise  of  his  authority,  as 
president  of  the  bank,  bad  loaned  these  sums  to  his  firm. 

Upon  this  motion  it  is  first  contended  that  the  defendant  was  im- 
properly convicted  of  misapplying  these  moneys,  because  what  was 
done  by  him  he  did  as  president,  and  his  acts,  therefore,  were  mere 
maladministration.  The  decisions  of  the  supreme  court  of  the  United 
States  in  the  Britlon  Cases  are  cited  as  authority  for  this  position. 
But  the  Britton  Cases  do  not  support  this  contention.  In  the  Brit' 
ton  Case,  reported  in  107  U.  S.  668,  8.  C.  3  Sup.  Ct.  Rep.  512,  it  is 
pointed  out  that  an  officer  of  a  bank,  having  aa  intent  to  defraud  the 
association,  may  by  an  official  act  misapply  the  moneys  of  the  asso- 
ciation, when  the  misapplication  is  not  a  mere  application  of  the 
money  for  the  ben^t  of  the  association .  to  a  purpose  forbidden  by 
law,  but  a  criminal  misapplication  by  which  the  association  may  be 
defrauded. 

In  the  discount  case,  (108  U.  S.  198,  S.  C.  2  Sup.  Ct.  Bep.  526.) 

attention  is  called  to  the  omission  from  the  indictment  of  an  allega- 
tion that  the  discount  was  procured  by  fraudulent  means,  and  the  im- 
plication is  that  an  ofBcial  act  done  in  bad  faith,  with  intent  to  de- 
fraud the  association,  is  punishable  under  section  5209.  The  con- 
spiracy case  (108  U.  S.  190,  S.  G.  2  Sup.  Ct.  Bep.  631)  contains 
nothing  to  the  contrary  of  this.  The  proper  conclusion  to  be  drawn 
from  the  Britton  Cases,  taken  together,  seems  to  be  this,  viz. :  that  the 
honest  exercise  of  official  discretion  in  good  faith'  without  fraud,  for 
the  advantage, or  supposed  advantage,  of  the  association  is  not  punish- 
able ;  but  if  official  action  be  taken,  not  in  the  honest  exercise  of  dis- 
cretion, in  bad  faith,  for  personal  advantage,  and  with  fraudulent 
intent,  it  is  punishable.  So  understood,  the  Britton  Cases  afford  no 
support  to  the  position  taken  here,  that  whatever  is  done  by  a  bank 
officer  in  his  official  capacity,  however  wrongful  or  fraudulent  as 
against  the  bank,  is  mere  maladministration,  and  not  a  crime.  Such 
a  position  cannot  be  assented  to. 

It  is  next  said,  in  behalf  of  the  accused,  that,  although  it  may  be  a 
misapplication  to  deliver  or  take  the  moneys  of  the  bank  without  mak- 
ing any  loan,  to  make  an  irregular,  unsafe,  reckless  loan  is  malad- 
ministration only;  that  in  the  charge  to  the  jury  the  question  of  the 
character  of  the  loans  was  submitted  to  the  jury,  instead  of  the  ques- 
tion of  the  existence  of  the  loans,  and  error  thereby  committed,  be- 
cause "the  attention  of  the  jury  was  directed  to  an  irrelevant  ques- 
tion and  diverted  from  the  true  one."    This  argument  assumes  that 
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the  6barge  was  calculated  to  confine  the  attention  of  the  jury  to  the 
question  of  good  faith.  If  such  had  been  the  effect  of  the  charge,  it 
is  not  seen  that  error  would  have  been  committed.  So  far  as  the 
question  of  guilt  or  innocence  under  this  statute  is  concerned,  there 
is  no  distinction  between  a  loan  in  bad  faith  for  the  purpose  of  de- 
frauding the  bank,  and  an  application  of  money,  with  like  intent,  in 
a  form  other  than  that  of  a  loan.  A  loan  of  the  moneys  of  a  bank 
by  the  president  of  the  bank  in  bad  faith,  for  the  purpose  Of  defraud- 
ing the  bank,  is  no  loan  in  the  sense  of  the  law.  It  is  simply  a  fraud. 
If,  then,  as  the  argument  under  consideration  assumes,  the  sole  ques* 
tion  submitted  to  the  jury  upon  the  connte  for  misapplication  had 
been  whether  the  transactions  wer&  or  were  not  loans  in  good  faith, 
sach  an  instraction  would  have  been  the  same  in  legal  effect  as  sub- 
mitting to  them  the  question  whether  the  accused  had  allowed  his 
firm  to  take  the  money  without  making  any  loan.  There  may  be  such 
a  thing  as  an  unwise  loan.  But  a  loan  made  in  bad  faith,  with  the 
intent  to  defraud  the  bank,  is  not  an  unwise  act,  but  a  fraudulent 
act,  and,  strictly  speaking,  no  loan  at  all. 

In  the  charge  the  jury  were  carefully  instructed  that  the  accused 
was  not  to  be  convicted  for  making  an  irregular,  unsafe,  or  reckless 
loan.  Moreover,  they  were  permitted  to  consider  the  precise  ques- 
tion which,  in  the  argument  under  consideration,  is  termed  the  true 
question  of  the  case;  for  the  jury  were  instructed  "that  the  defend- 
ant had  authority  between  the  meetings  of  the  board  to  make  loans 
of  the  money  of  the  bank,  to  make  such  loans  to  his  firm  without 
security,  and  to  cause  sums  duly  and  honestly  loaned  to  be  placed 
to  the  credit  of  his  firm."  They  were  also  instructed  that  "the  mere 
form  of  a  loan  adopted  as  a  cover  and  pretense  to  conceal  a  fraudu- 
lent transaction,  would  not  entitle  the  firm  to  credits  like  these." 
They  were  also  instructed  that  "the  question  was  whether  there  was 
a  bona  Jide  agreement  between  the  accused  and  Ward  to  loan  these 
moneys,  or  whether  the  form  of  a  loan  was  adopted  by  tlje  accused 
to  cover  a  different  transaction."  Elsewhere  in  the  charge  the  ques- 
tion is  stated  to  be  whether  the  accused  "was  loaning  money  to  a 
borrower  on  that  day  or  not."  Again,  the  language  is:  "It  these 
were  not  loans  in  good  faith,  but  the  forms  of  loans  only,  used  to  cover 
a  different  transaction,  the  question  arises  at  once,  if  they  were  not 
loans,  what  were  they  ?**  And  the  jury  were  then  invited  to  consider 
whether  these  transactions  were  "part  of  a  scheme  devised  or  oper- 
ated by  the  accused  and  Ward  to  get  the  money  of  this  bank  into 
their  posaeasion  by  fraud,  by  false  pretenses,  in  order  to  defraud  the 
bank."  They  were  also  invited  to  consider  whether  the  accused,  "be- 
lieving that  profits  oould  be  made  by  the  bank,  by  the  use  of  the 
bank's  money  in  government  contracts  held  by  his  firm,  and  induced 
by  the  hope  of  profit  for  the  bank  as  well  as  himself,  concluded  to 
transfer  moneys  of  the  bank  to  the  possession  of  his  firm,  to  be  in- 
vested in  government  contracts  for  the  benefit  of  the  bank  as  well  as 
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of  the  firm,  and  in  pnrsuance  of  each  determination  made  tbe  trans- 
fers and  credits  described  in  these  counts  under  cover  of  the  forme  of 
loans,  but  really  to  enable  the  bank,  without  the  knowledge  of  tbe 
board  of  directors,  to  share  with  Grant  &  Ward  in  the  profits  to  be 
derived  from  the  use  of  the  bank's  money  in  suoh  contracts.** 

'  Under  the  charge  the  jury  must  have  found  that  the  transactions 
in  question  were  fraudulent  applications  to  the  use  of  Grant  &  Ward, 
of  the  money  of  the  bank,  put  into  the  form  of  loans  in  order  to  con- 
ceal a  fraud.  Such  a  finding  compelled  a  conviction  of  the  acoosed 
upon  the  first  and  fourth  counts. 

But  if,  as  the  counsel  for  the  defendant  contends,  the  transactions 
in  question  were  loans,  the  conclusion  drawn,  that  they  did  not  con- 
stitute misapplications  within  the  meaning  of  the  statute  because  the 
president  was  authorized  to  make  loans  between  the  meetings  of  the 
directors,  by  no  means  follows.  It  is  a  mistake  to  suppose  that  there 
cannot  be  a  criminal  misapplication  of  the  moneys  of  a  national  bank 
by  means  of  a  loan.  The  decisions  of  the  supreme  court  in  the  Brit- 
ton  Cases  countenance  no  'such  idea.  If  the  transactions  in  question 
were  loans,  the  question  still  would  be  whether  they  were  such  loans 
as  amounted  to  a  misapplication.  Under  the  by-laws  of  the  bank  the 
president  had  a  large  discretionary  power  to  make  loans.  But  his 
authority  in  tbis  respect  was  not  unlimited.  He  had  no  right  to  make 
loans  which  he  knew  or  believed  would  not  be  approved  by  the  board 
of  directors  if  the  circumstances  were  known ;  much  less  had  he  any 
right  to  continue  a  series  of  transactions  as  loans  wholly  peculiar,  ex- 
ceptional, and  dangerous  in  character,  without  communicating  to  the 
board  of  directors  what  knowledge  he  had  respecting  these  transac- 
tions, and  when  he  knew  that  such  knowledge  by  the  board  of  direct- 
ors would  have  prevented  a  repetition  of  the  loans.  Such  conduct  on 
his  part  would  be  a  clear  abuse  of  the  discretionary  power,  not  tbe 
lawful  exercise  of  it  contemplated  by  the  by-laws.  A  known  abuse  of 
discretionary  power  in  making  a  series  of  loans  which  it  is  known  the 
directors  would  not  sanction,  will  constitute  a  criminal  misapplica- 
tion, if  found  to  have  been  done  in  bad  faith,  for  private  gain,  and  not 
in  the  exercise  of  honest  judgment. 

The  charge  to  the  jury,  therefore,  if  capable  of  being  understood 
as  supposed  in  the  argument  under  consideration,  would  not  be  incor- 
rect. And,  if  so  understood  by  the  jury,  the  conviction  upon  the  first 
and  fourth  counts  would  be  proper ;  for,  so  understanding  the  charge, 
the  finding  would  be  that  the  accused  loaned  the  moneys  of  the  bank 
to  his  firm,  not  in  good  faith,  within  the  scope  of  his  authority  under 
the  by-laws,  and  in  the  honest  exercise  of  his  judgment,  but  in  bad 
faith,  by  an  abuse  of  his  authority,  for  the  advantage  of  himself  and 
the  firm  of  which  he  was  a  member. 

The  charge,  however,  as  the 'above  extracts  show,  was  not  as  re- 
strictive as  the  counsel  assumes,  but  permitted  the  jury  to  pass  upon 
the  question  in  the  very  form  here  contended  for  in  bebalf  of  the  ac- 
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cused,  and  to  say  whether  the  transfers  in  question  were  loans  or 
transactions  of  a  different  character.  The  charge  upon  the  first  and 
fourth  coants,  therefore,  cannot  be  held  to  have  directed  the  attention 
of  the  jnr;  to  an  irrelevant  question,  and  to  have  diverted  the  atten- 
tion of  the  jury  from  the  trae  one. 

Next  will  be  considered  the  point  that  the  accnsed  was  improperly 
convicted  upon  the  first  and  fourth  counts,  because  the  acts  done  by 
the  accused  amoant  to  no  more  than  making  entries  of  false  credits. 
Here  it  is  sufficient  to  say  that  the  accused  did  more  than  cause  his 
firm  to  be  credited  with  the  sums.  He  caused  the  money  repre- 
sented by  the  credits  to  be  paid  to  his  firm,  and  the  money  was  drawn 
out  of  the  bank  by  his  partner,  in  pursuance  of  an  understanding  had 
with  the  accused  that  the  money  should  be  so  drawn;  the  same  hav- 
ing been  credited  by  the  president  for  the  sole  purpose  of  enabling ' 
the  money  to  be  so  drawn.  The  defendant's  position  requires  him 
to  maintain,  not  only  that  no  fraudulent  abuse  of  official  power  can 
be  punished  under  the  statute,  but  that  no  misapplication,  which  is 
effected  in  any  part  by  means  of  such  an  abuse,  can  be  a  criminal 
misapplication.  The  counts  are  bad,  it  is  said,  becanse  the  false 
credit  is  stated  to  have  been  caused  by  the  defendant  as  president. 
But  the  credit  was  only  one  of  the  means  by  which  the  misapplication 
was  effected.  The  presentation  of  the  checks  of  the  defendant's  firm 
under  his  authority,  and  chargeable  to  him  as  his  act,  and  the  pay- 
ment of  these  checks  by  the  bank  by  his  authority,  and  pursuant  to 
his  instructions,  also  constituted  part  of  the  means  charged.  The 
argument,  then,  must  be  that  because  one  of  the  means  was  an  act 
done  by  the  defendant  as  president,  the  result  was  not  criminal.  Such 
a  position  is  untenable. 

The  next  point  is  that  the  accused  was  improperly  convicted  upon 
the  first  and  fourth  counts,  because  there  was  no  evidence  that  he 
personally  took  any  money  from  the  bank,  or  was  personally  present 
when  any  other  person  took  away  money;  and  it  is  contended  that  a 
personal  taking  of  money  of  the  bank  is  the  act  made  punishable  by  the 
Btatnte.  The  statute  is  not  so  understood.  It  says,  "embezzles,  ab- 
stracts, or  wilfully  misapplies."  Each  of  these  words  must  be  given 
effect.  The  word  "misapply"  was  intended  to  include  acts  not  covered 
by  the  previous  words  "embezzle"  or  "abstract."  To  give  to  the  word 
"misapply"  the  same  meaning  as  the  word  "embezzle"  is  to  eliminate  a 
word  from  the  statute.  This  cannot  be  done.  Nor  can  the  provis- 
ion that  the  acts  prohibited  shall  be  deemed  a  misdemeanor,  be  dis- 
regarded. By  this  provision  the  law  in  ordinary  cases  of  misde- 
meanor is  made  applicable,  and  by  that  law  the  officer  who  causes  or 
procures  the  money  of  the  bank  to  be  misapplied  isa  principal  offender, 
and  ma,  be  charged  as  such.  Aiders  and  abettors  who  are  not  offi- 
cers of  tue  bank  are  covered  by  the  last  clause  of  the  section. 

Next  will  be  considered  the  point  that  the  proof  in  support  of  the 
first  count  varies  from  the  charge  made  in  the  count.    The  first  count 
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of  the  indictment  chargeB  the  accnsed  with  having  misapplied  $35,- 
000  of  the  money  of  the  asBOciation.  It  then  proceeds  to  set  forth 
the  means  employed  to  aceompHsb  the  misapplication  charged,  and 
states,  as  part  of  the  means,  that  the  accused  caused  to  be  credited 
upon  the  books  of  the  association,  to  the  firm  of  Grant  &  Ward,  the 
sum  of  $25,000.  The  proof  was  that  the  defendant  credited  in  the 
pass-book  of  Grant  &  Ward  three  sums,  viz.,  $25,000,  $40,000,  and 
$40,000.  He  also  handed  to  the  assistant  cashier  three  stock  notes, — 
one  for  $25,000,  one  for  $40,000,  and  one  for  $40,000,— with  instruc- 
tions to  enter  up  loans  in  conformity  with  them,  and  to  credit  Grant 
&  Word  with  the  amounts.  In  pursuance  of  these  instructions  three 
loans— one  for  $25,000,  and  two  of  $40,000  each — were  entered  in 
the  loan-book ;  but  in  entering  the  credit  to  Grant  &  Ward  in  the  ledger 
the  three  sums  were  lumped,  and  the  credit  there  appeared  as  for 
4105,000.  The  two  sums  of  $40,000  were  afterwards  refunded;  the 
$25,000  was  not. 

The  jury  were  charged  that  the  evidence  showing  that  n  lai^ersnm 
than  $35,000  was  credited  in  the  ledger,  presented  no  legal  objection 
to  a  conviction  upon  the  first  count.  In  this  there  was  no  error. 
The  count  in  question  contains  no  description  of  any  writing,  nor  any 
description  of  any  entry  in  any  particular  book.  It  simply  avers  that 
on  a  certain  day  the  accused  caused  $25,000  to  be  credited  to  his 
firm  upon  the  books.  That  averment  was  proved  by  evidence  show- 
ing that  he  caused  more  than  $25,000  to  be  then  credited  to  his  firm 
upon  the  books.  A  charge  of  embezzling  $25,000  would  be  proved 
by  showing  the  embezzlement  of  a  larger  sum,  and  it  is  not  seen  why 
a  charge  of  causing  to  be  credited  the  sum  of  $25,000  is  not  proved 
by  showing  a  credit  exceeding  that  amount. 

Another  point  of  variance  is  made  in  respect  to  all  the  counts  for 
misapplication,  viz. :  That  while  the  indictment  alleges  a  credit  upon 
the  books  of  the  bank  to  "a  certain  copartnership  of  which  the  said 
James  B.  Fish  and  Ferdinand  Ward  were  then  and  there  members," 
the  proof  showed  that  other  persona  beside^  James  I).  Fish  and  Fer- 
dinand Ward  were  members  of  the  co-partnership.  The  proof  cor- 
responded exactly  with  the  allegation.  The  indictment  simply  said 
that  Fish  and  Ward  were  members  of  the  ficm  of  Grant  &  Ward,  and 
the  proof  showed  the  allegation  to  be  true. 

All  the  objections  taken  to  the  conviction  upon  the  first  and  the 
fourth  counts,  worthy  of  attention,  have  now  been  considered ;  and, 
none  of  them  having  been  found  valid,  the  conviction  upon  these  counts 
is  sustained. 

The  defendant  is  also  convicted  of  the  misapplication  charged  in 
the  twenty-second  count.  In  this  count  the  misapplication  of  $250,- 
000  is  alleged  to  have  been  accomplished  by  causing  this  enm  to 
have  been  paid  upon  cb«cks  drawn  upon  the  bank  by  Grant  &  Ward 
in  excess  of  the  amount  which  the  firm  was  entitled  to  draw  and  have 
paid  by  the  bank.    In  regard  to  the  conviction  upon  this  count,  it 
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18  said  ih&i  fbe  evidence  showed  that  these  checks  came  tbrongh  the 

clearing-houBe,  and  all  thai  the  accused  did  was  to  pay  to  the  clear- 
ing-house  a  lawful  debt  due  the  clearing-house.  Therefore,  it  is  said, 
his  act  was  not  an  act  done  to  defraud  the  bank,  but  to  fulfill  an  ob- 
ligation of  the  bank  to  the  clearing-house.  But  the  checks,  when 
presented  to  the  bank,  were  recognized  by  the  accused,  fiy  his  di- 
rection they  were  not  returned  to  the  bank  which  had  presented  them 
at  the  clearing-house,  as  might  have  been  done,  and  by  his  direction 
they  were  retained  by  the  Marine  Bank  and  charged  to  Grant  &  Ward 
in  their /accoant  with  the  bank,  constituting  an  overdraft  to  that 
amount.  This  overdraft  on  the  bank  by  the  defendant's  firm  the  de- 
fendant permitted,  as  the  jury  have  found,  with  the  intent  to  defraud 
the  bank  of  the  money.  The  fact  that  the  checks  came  to  the  bank 
by  way  of  the  clearing-house,  and  that  they  were  charged  against  the 
account  of  Grant  &  Ward  after  the  bank  had  settled  its  account  with 
the  clearing-house,  does  not  change  the  character  of  the  transaction, 
so  far  as  the  defendant  is  concerned.  The  checks  were  paid  out  of 
the  moneys  of  the  bank  as  the  indictment  charges.  What  the  de- 
fendant did  was  to  allow  his  firm  to  overdraw  its  account  under  cir- 
cumstances warranting  a  finding  of  the  jury  that  he  did  this  act  with 
intent  to  defraud  the  bank  of  the  money.  Such  an  act,  done  with 
such  an  intent,  is  misapplication  of  the  moneys  of  the  bank  within 
the  meaning  of  section  5209,  and  the  conviction  upon  the  twenty-sec- 
ond count  was  proper. 

In  the  remaining  courts  the  indictment  charges  the  accused  with 
having  made  eight  false  entries  in  the  books  of  the  association,  each 
entry  being  particularly  described  in  a  separate  count.  Counts  11 
and  12  charge  the  same  act.  In  one  count  the  intent  charged  is  to 
deceive  the  bank  examiner.  In  the  other,  the  intent  charged  is  to 
defraud  the  association.  The  same  is  true  of  counts  13  and  14.  The 
jury  convicted  upon  the  counts  5,  11,  12,  13,  14,  15,  17,  and  19. 
The  conviction,  therefore,  is  of  six  offenses  of  this  character.  In 
regard  to  those  coonts  the  court  was  requested  to  charge  the  jury 
that  the  defendant  could  not  be  convicted  of  making  a  false  entry 
unless  it  was  made  by  him  individually.  The  court  declined  so  to 
charge,  and  instructed  the  jury  as  follows:  "It  is  not  necessary,  in 
order  to  convict  the  defendant  of  making  false  entries  in  the  books 
of  the  bank,  that  it  be  shown  that  the  entries  were  made  by  his  own 
hand,  or  in  his  presence.  It  is  sufficient  if  you  are  satisfied  that  the 
entries  were  in  fact  false  in  the  particulars  charged,  and  made  by 
DaboU,  the  assistant  cashier,  as  part  of  the  regular  and  usual  course 
of  book-keeping  pursued  in  the  bank,  in  conformity  with  directions 
to  that  effect  given  Daboll  by  the  accused  for  the  purposes  of  fraud 
and  deceit,  he  knowing  that  the  collaterals  named  in  the  entry  were 
not  in  the  possession  of  the  bank." 

The  finding  of  the  jury,  therefore,  is  that  the  entries  set  forth  in 
the  counts  under  consideration  were  made  by  the  assistant  cashier, 
v.24f,uo.  10—38 
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according  to  the  usual  course  of  book-keeping  pursued  in  the  bank» 
and  that  the  defendant,  for  the  purpose  of  fraud  and  deceit,  gave  di- 
rections which  he  knew  would  cause  the  assistant  cashier  to  make, 
in  the  loan  and  collateral  book  of  the  bank,  entries  stating  that  the 
bank  had  loaned  these  several  sams  of  money  to  the  persons  named, 
(Spencer,  Armstrong,  Doty,  etc.,  the  clerks  and  messengers  of  Grant 
&  Ward,)  and  that  the  bank  held  as  security  for  such  loans  the  bonds 
and  stocks  named  in  the  entry,  when  the  bank  held  no  collateral  ae- 
cority  for  the  moneys  named,  and  had  never  made  sach  loans,  as  the 
defendant  knew.  Suoh  a  finding  compelled  a  ecmviotioa  upon  the 
counts  now  under  consideration. 

It  is  contended  that  according  to  the  evidence  all  the  defendant 
did  was  to  authorize  the  loans  referred  to  in  these  counts.  The  evi- 
dence was  that  the  accused  personally  gave  or  sent  to  the  assistant 
cashier,  the  pretended  stock  notes,  knowing  that  the  assistant  easbier, 
upon  so  receiving  the  notes,  would  cause  the  entries  to  appear  in  the 
loan  and  collateral  book,  which  would  falsely  state  that  the  bank  had 
the  collaterals  mentioned  in  the  notes,  and  also  knowing  that  the 
bank  had  not  made  loans  to  the  persons  named  in  the  stock  notes  as 
borrowers  of  the  moneys.  It  was  no  part  of  the  duty  of  the  assistant 
cashier  to  make  loans.  All  he  had  to  do  was  to  make  entries  in  the 
books  of  the  bank.  Under  the  evidence  as  to  the  course  of  book- 
keeping in  the  bank,  the  jury  would  have  been  justified  in  finding  the 
entries  in  question  to  have  been  made  by  the  accused,  from  the  con- 
ceded fact  that  the  accused  delivered  the  stock-notes  to  the  assistant 
cashier.  But  the  defendant's  own  testimony  went  further,  and  com- 
pelled a  finding  that  he  caused  the  entries  to  be  made,  knowing  that 
when  made  the  entries  would  be  false  in  the  particular  charged.  It 
was  not  necessary  to  show  that  the  particular  form  of  statement  em- 
ployed by  the  assistant  cashier  in  making  the  entry  was  directed  by  the 
prisoner.  It  is  sufficient  if  he  gave  directions  which  he  knew  would 
result,  and  which  did  result,  in  an  entry  asserting  that  the  bank  had 
certain  bonds  as  collateral  security  for  certain  loans,  when  the  fact  was 
otherwise.  In  Van  Cainpen's  Case,  2  Ben.  419,  Mr.  Justice  Blatch- 
FORD  says;  "In  regard  to  the  charge  of  making  false  entries  it  is  ob- 
jected that  the  person  did  not  personally  make  the  false  entries,  but 
that  they  were  made  by  a  clerk  in  the  bank,  by  a  direction  of  the 
prisoner."  This  is  sufEtdont  to  make  the  prisoner  a  principal  in  the 
offense,  and  to  constitute  the  making  of  the  entries  by  him.  In  U.  S, 
V.  Gooding,  12  Wheat.  460,  it  is  said :  "Proof  of  the  command  or  pro- 
curement may  be  direct  or  indirect,  positive  or  circumstantial,  but  it 
is  a  matter  for  the  jury,  and  not  of  legal  competency." 

Nor  was  it  error  to  charge  the  jury  that  the  entries  might  be  found 
to  be  false,  notwithstanding  the  testimony  of  the  assistant  cashier  thai 
the  absence  in  the  entries  of  the  senal  numbers  of  the  bonds  described 
would  indicate  to  him  that  the  bonds  had  never  been  delivered  to  the 
bank.    The  entry  might  have  stated  more  than  it  did,  bat  what  it 
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might  have  contained  is  immaterial  so  long  as  what  it  did  contain  was 
a  false  statement  that  the  bank  had  the  collaterals  specified,  when  it 
had  none.  It  was  in  accordance  with  the  defendant's  request  that 
the  jury  was  chai^d  that  it  was  for  them  to  say  whether  the  entry, 
as  made,  was  false  in  the  respect  charged. 

Another  poipt  made  is  that  the  court  erred  in  declining  to  charge 
that  "loans  to  Grant  &  Ward  would  constitute  a  sufficient  and  valu- 
able consideration  for  tha  promissory  notes  of  third  persons  given  to 
enable  Grant  &  Ward  to  effect  said  loans.  The  notes  would  be  the 
valid  and  binding  obligation  of  tlie  signers,  and  collateral  to  the 
loans.**  This  request  wa»  properly  refused.  As  the  case  stood,  the 
question  in  regard  to  the  liability  of  Spencer,  Armstrong,  Doty,  -oto., 
to  the  bank  npon  the  stock  notes  was  wholly  immaterial. 

In  addition  to  the  objections  which  have  now  been  noticed,  there 
were  nnmorous  exceptions  taken  to  the  admission  and  exclusion  of 
evidence,  in  regard  to  which  it  seems  sufficient  to  say  that  all  have 
received  careful  attGntiop;  but  none  have  been  found  which  would 
justify  the  granting  of  a  new  trial. 

The  motion  for  a  new  trial  is  therefore  denied. 

Wallace,  J.,  concurred  in  the  above  opinion. 

Brown,  J.,  also  concurred  in  the  above  opinion,  excepting  what  is 
said  upon  the  question  of  variance  presented  by  the  evidence  in  sup- 
port of  the  first  count.  Upon  that  point  the  opi;iion  of  Judge  Bbown 
was  as  follows : 

Bbown,  J.  No  conviction  should  have  been  had,  in  my  opinion,  on 
the  first  count,  because  of  a  variance  between  the  averment  of  the  in- 
dictment and  the  proof.  The  first  count  alleges  the  misapplication  of 
$25,000,  in  a  particular  way.  It  must,  therefore,  be  proved  as  laid. 
The  averment  of  this  count  is  that  the  defendant  "caused  to  be  cred- 
ited on  the  books  of  the  bank,  to  the  credit  of  Grant  &  Ward,  the  said 
sum  of  $25,000."  The  proof  shows  no  credit  to  Grant  &  Ward  of 
the  sum  of  $25,000,  but  only  the  credit  of  the  sum  of  $105,000  in  a 
single  entry,  of  which  it  is  claimed  that  the  $25,000  referred  to  in  the 
first  count  formed  a  part.  All  the  judges  agree  that  if  the  averment 
of  this  count  necessarily  meant  to  describe  a  particular  entry  of  the 
specific  sum  of  $25,000,  it  would  be  a  material  variance  from  the 
proof.  The  majority  are  of  opinion  that  the  averment  does  not  nec- 
essarily mean  anything  more  than  that  the  defendant  caused  the  firm 
to  be  credited  with  $25,000,  to  which  it  was  not  entitled,  without  ref- 
erence to  any  particular  entry  or  number  of  entries  by  which  that 
credit  might  have  been  made  up. 

This  construction  seems  to  me  to  disregard  that  part  of  the  averment 
which  states  that  the  defendant  caused  to  be  credited  "the  said  sum 
of  $25,000."    This  $25,000  is  here  treated  as  a  single  sum,  and 
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the  aTerment  is  that  that  stnn  was  credited;  not  that  rarioos  snms 
making  up  the  aggregate  of  $25,000  were  credited,  nor  that  a  larger 
Bum  was  credited,  of  which  this  $25,000  formed  a  part.  There  could 
be  no  credit  on  the  books  except  by  some  written  entry;  and  an  aver- 
ment o!  such  a  credit  of  "the  said  sum  of  $25,000,"  means,  as  it  seems 
to  me,  an  entry  of  that  particular  sum.  Such  an  averment  would  not 
be  satisfied  by  proof  of  25,000  entries  of  the  sum  of  one  dollar  each ; 
nor  by  proof  of  105,000  entries  of  one  dollar  each,  out  of  which  the  gov> 
ernment  might  pick  at  random  enough  to  make  25,000.  In  this  case 
the  credit  entry  of  $105,000  was  founded'upon  three  loans  to  third 
parties  on  their  stock  notes :  two  for  $40,000  each,  and  one  upon  an 
unsigned  note  of  $25,000.  The  indictment  doubtless  mtended  to  re-' 
fer  to  the  last  part  of  this  transaction;  but  in  the  only  entry  **on  tho 
books  of  the  bank"  that  exists  to  the  credit  of  Grant  &  Ward  there 
is  nothing  that  indicates  any  division  of  the  one  sum  of  $105,000 
credited  to  them.  There  is  no  entry  that  corresponds  with  the  aver- 
ment of  this  count  of  the  indictment.  Had  the  oonviotion  been  upon 
the  first  count  only,  I  should,  therefore,  hare  thought  the  defendant 
entitled  to  a  new  trial. 


Sewihg-Maohihe  Co.  v.  Fruie. 

{(Xreuit  Oaurt,  E.  D.  PenruglKinia.  May  19,  ISM.) 

1.  Patents  tor  Invention*— iKVEKTioK—CHAKaB  nr  Old  Dkticb. 

A  change  in  an  old  device  which  produces  a  new  and  useful  result,  involves 
the  exercise  of  invention. 
3.  Saub — Reibsue — Defectivb  DEScmnTOK. 

A  patent  that  is  invalid  or  inoperative  for  want  of  a  proper  description  may 
be  correctetl  by  a  reissue. 
3.  Same— Infrikgement— DiFFEnENCB  IK  Structcrb. 

A  structural  difference  in  the  form  and  size  of  an  alle;;ed  infringing  machine 
will  not  avoid  infringement,  when  tlie  same  worlc  is  done  in  the  same  luuaiter 
and  by  substantially  the  same  means. 

In  Equity. 

Charles  Howson  and  Waj/ne  MacVeagk,  for  complainant. 

Baldwin,  IloUingsaorth  (fi  Fraley,  for  defendant. 

BcTLER,  J.  The  plaintiff,  having  acquired  title  to  Shorey's  patent 
for  cutting  and  trimming  attachment  for  sewing-machines,  issued 
March  2S,  1882,  charges  the  defendant  with  infringement.  The  claim 
of  the  patent  is  in  the  following  language :  "The  combination,  snb- 
stantially  as  herein  described,  with  stitch-fonning  mechanism,  of  a 
rotary  cutter  having  its  cutting  edge  or  edges  eccentric."  The  specifi- 
cations indicate  the  state  of  the  art  and  the  result  sought  by  the  in- 
ventor, and  describe  the  invention  reached,  so  well  that  we  cannot  do 
better  than  to  adopt  and  insert  the  language  here: 
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**OaUingor  trtmintng  attRchnieiits  have  been  Ri^Iiedto  some  extent  to 
sewing-machiiiea  for  the  purpose  of  cutting  off  theMlge  of  the  work  on  alice 
equidistant  from  the  seam,  such  attaobments  being  particularly  useful  in 
iiiachin&4titching  leather.  For  such  attachments  a  vertically  reciprocating 
cutter  has  sometimes  been  used,  sometimes  a  rotary  disk-cutler  at  the  end  of 
a  liorizontal  shaft  turning  in  stationary  beariogat  and  sometimes  a  rotary 
disk-ciitter  having  intermittent  vertical  movements,  the  cutter  moving  up 
just  before  the  cloth  is  fed  and  remaining  up  during  the  feed;  it  having  been 
found  that  the  cutter  was  a  binderance  to  the  feed,  and  not  so  elfective  in  its 
cutting  operation  if  in  contact  with  the  work  during  the  feed. 

"My  invention  baa  reference  to  the  employment  of  a  rotary  cutter  at  the 
cud  of  a  horizontal  siiatt,  and  to  such  an  arrangement  of  tlie  mechanism  its 
shall  throw  the  cutting-edge  out  of  action  during,  feeding  of  the  work.  I 
journal  my  cutter-shaft  in  stationary  bearings,  (or  bearings  that  are  station- 
ary while  the  machine  is  operating,^  and  I  form  the  cutter  with  intermiftent 
ciitting-edgesat  one  or  more  breaks  m  the  circular  periphery,  and  I  so  arrange 
tlie  parts  and  so  time  them  in  tlieir  respective  movements  that  when  the 
feed-bar  moves  laterally  to  feed  the  work  a  break  of  the  ciitter-wlieel  shall  be 
in  juxtaposition  to,  but  not  in  contact  with,  the  work,  so  that  tliere  shall  be  no 
obstacle  to  the  feed  and  no  drag  of  the  work  against  the  rim  of  the  cutter ;  the 
cutting  or  trimming  being  effected  between  the  feed  movements  of  the  feed- 
bur,  OF  while  the  work  is  stationary. 

"My  invention  consists,  primarily,  in  combining  with  the  stitch- forming 
mechanism  a  rotary  cutter  having  the  cutting  part  or  parts  of  its  periphery 
eccentric  to  its  axis  of  rotation." 

Aware  of  the  defects  in  rotary  disk-cutters,  (which,  nevertheless, 
seemed  to  have  advantages  over  all  others  then  in  use,)  Shorey  started 
out  to  remove  it.  His  object  was  to  construct  a  machine  that  would 
cut  the  fabric,  and  not  interfere  with  feeding.  Others  were  laboring 
in  the  same  direction.  Springer  had  invented  a  contrivance  forraie- 
ing  and  depressing  the  cutter,  adding  to  its  rotary  motion  an  inter- 
mittent vertical  movement.  It  was  not,  however,  satisfactory.  Shorey 
conceived  the  idea  of  accomplishing  the  desired  result  without  the 
awkward,  disadvantageous  vertical  movement,  by  changing  the  form 
of  the  cutter  and  combining  it  in  such  relation  to  the  feeding  mech- 
anism that  contact  with  the  fabric  would  be  avoided  while  the  latter 
was  moving.  How  he  accomplished  this  is  described  by  the  language 
quoted,  and  illustrated  by  the  drawings  and  model  filed.  The  change 
made  in  the  old  device  was  simple  but  effective.  It  produced  a  new 
and  nseful  result.  That  invention  was  involved  in  accomplishing  it, 
is  manifest.  Other  intelligent  and  skillfal  mechanics,  working  to- 
wards the  same  end,  failed  to  discover  it. 

What  does  the  patent  cover  ?  Beading  the  claim  in  connection  with 
the  specifications,  we  find  it  to  be  for  the  combination  with  the  stitch- 
forming  mechanism  of  the  ordinary  sewing-maebine  of  a  rotary  cut- 
ter, (jonmaled  in  stationary  or  fixed  bearing,)  not  of  the  exact  form 
or  pattern  of  that  described  in  general  terms,  bat  substantially,  in  ef- 
fect such;  that  is  to  say,  a  rotary  cutter  having  a  break  or  breaks, 
or  a  certain  part  or  parts  of  its  periphery  nearer  the  axis  of  rotation 
than  the  part  or  parts  which  does  or  do  the  cutting,  such  breaks  or 
parts  nearest  the  axis  being  so  placed  and  controlled  in  operation,  as 
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not  to  come  in  contact  with  the  fabric  while  it  is  in  tnbtion,  to  the  end 
that  the  sewing-machine  with  this  attachment  may  be  used  for  aimol- 
taneoas  sewing  and  trimming. 

Safficient  has  been  said  to  indicate  onr  adgment  (and  the  reasons 

for  it)  that  the  matter  covered  by  the  claim  is  novel,  useful,  and  pat- 
entable. Elaboration  would  serve  no  useful  purpose.  The  original 
patent  having  been  surrendered  on  account  of  inaccuracy  of  descrip- 
tion, and  the  reissue  which  is  before  us  taken,  is  this  valid?-  While 
the  question  may  be  serious,  and  ite  proper  solution  involved  in  some 
doubt,  our  judgment  is  with  the  plaintiff.  We  do  not  think  such  re- 
issues fall  within  the  rule  promulgated  in  Miller  v.  Brass  Co.  104  U. 

850.  The  court  was  careful  to  note  the  distinction  between  these 
and  such  as  were  before  it.  That  "the  correction  of  a  patent  by  means 
of  a  reissue,  where  invalid  or  inoperative  for  want  of  full  and  clear  de< 
scription  of  the  invention,  caunot  be  attended  with  such  serious  re- 
sults as  follow  the  enlargement  of  claims,"  is  obvious.  Here,  we  think, 
no  more  was  done  than  to  make  such  a  correction.  The  single  claim 
of  the  original  patent  is  inserted  in  the  reissue  without  enlargement. 
There  is  no  material  Tariation  in  terms,  and  the  effect,  we  think,  is 
identical.  The  drawings  and  model,  as  originally  filed,  show  the  pre- 
cise invention  described  and  claimed  in  the  reissue.  While  the  de- 
scription was  not  entirely  accurate,  and  might,  possibly,  have  been 
misunderstood,  an  intelligent  mechanic  would,  probably,  if  not  cer- 
tainly, have  constructed  the  machine  as  shown  and  claimed  in  the  r&> 
issue.  It  cannot  justly  be  said,  therefore,  that  any  one  was  misled, 
or  that  anything  was  abandoned  to  the  public.  On  the  question  of 
necessity  for  such  a  reissue,  or  the  propriety  of  granting  it,  the  judg- 
ment of  the  patent-office  is  entitled  to  weight.  That  the  invention 
intended  to  be  secured  originally  was  that  covered  by  the  reissue, 
seems  to  be  rendered  manifest  by  one  of  the  defendant's  exhibits. 
Constructed  to  illustrate  the  machine  described  in  the  original  patent, 
the  exhibit  conforms  minutely  to  the  description  and  claim  of  the  re- 
issue. Little  importance  is  attached  to  the  testimony  intended  to 
show  that  8horey  manufactured  machines  which  did  not  conform  to 
his  patent. 

The  question  of  infringement  does  not  seem  difficult.  The  defend- 
ant's machine,  as  origiQally  constructed,  was,  we  think,  in  plain  dis- 
regard of  Shorey's  patent.  The  defendant  appears  to  have  so  con- 
sidered it;  or,  at  least,  to  have  believed  it  might  be  so  considered,  for, 
on  complaint  being  made,  he  sought  a  license.  Subsequently  (and 
after  the  plaintiff's  acquisition  of  title)  he  commenced  the  manufact- 
ure of  machines  in  the  form  here  complained  of.  We  are  unable, 
however,  to  see  any  material  distinction  between  these  and  the  ma- 
chines originally  constructed.  They  do  the  same  work  in  the  same 
manner  and  by  sabstautially  the  same  means.  In  our  judgment,  the 
last,  as  well  as  the  first,  infringe  the  patent.  The  structural  differ- 
ence in  form  and  size  of  the  outte;:,  is  not  important.    Shorey  did 
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not  confine  himself  to  anj  particular  form  or  size  in  this  respect. 
That  adopted  by  the  defendant  is  as  well  described  by  the  parent  as 
the  one  shown  by  Shorey's  drawings  and  model.  The  object  sought 
by  Shorey,  as  we  have  seen,  was  such  a  rotary  cutter  as,  when  com- 
bined with  the  stitch-forming  mechanism,  in  the  manner  he  indic.ited, 
would  sever  the  fabric  withoat  obstructing  its  passage  in  feeding. 
This  be  accomplished  by  so  construoting  the  cutter  that  a  part  or 
parts  of  its  periphery  should  be  nearer  the  axis  than  the  remainder, 
and  so  combining  and  operating  it  as  to  escape  contact  with  the  fab- 
ric while  the  latter  is  in  motion.  The  object  of  the  defendant  was 
the  same,  and  he  has  accomplished  it  virtually  in  the  same  manner 
and  by  the-  same  means.  The  circumstance  that  his  machine  is  so 
operated  as  to  do  a  fractional  part  of  the  cutting  while  the  fabric  is 
in  motion,  is  not  deemed  important.  The  movement  is  so  nearly 
completed  when  the  cutter  reaches  the  fabric  that  its  contact  pre- 
sents no  perceptible  or  serious  interference.  This,  therefore,  mast  be 
regarded  as  an  immaterial  difference.  If  not,  the  evasiozi  of  the  pat- 
ent, and,  indeed,  of  all  patents,  would  be  easy.  Nothing  more  would 
be  necessary  than  to  waive  an  immaterial  part  of  the  benefit  derived 
from  the  invention.  If  the  defendant  had  constructed  his  machine 
in  precise  accordance,  in  all  respects,  with  Shorey's  mqdel,  but  so  con- 
nected it  with  the  sewing  mechanism  that  the  cutter  would  reach  the 
fabric  an  instant  before  the  feeding  is  completed, — which,  doubtless, 
is  practicable, — it  would  hardly  be  urged  that  this  would  not  have 
been  an  infringement.  The  manner  in  which  the  machine  is  used 
does  not  affect  the  question.  The  manner  of  using  does  not  char- 
acterize a  machine.  This  is  done  by  its  structure  and  capabilities. 
The  defendant's  machine  is  capable  of  a  different  use  from  the  one 
described,  and  is  as  well  adapted  to  it.  A  slight  change  of  cogs  will 
allow  the  feeding  to  be  completed  without  interference,  making  the 
operation  and  effect  idehtical  with  that  of  Shorey's  invention.  This 
change  may  be  made  in  a  few  seconds,  with  no  greater  effort  than  is 
required  to  loosen  and  tighten  two  screws. 

Several  less  material  points  of  defense,  which  were  urged  with  earn- 
estness and  ability,  we  will  not  discuss.  They  were  well  worthy  of 
consideration,  and  have  been  carefully  considered.  It  is  suflBcient  to 
say  that  a  patient  examination  of  the  entire  defense  has  left  a  con- 
viction that  the  bill  should  be  sustained. 

A  decree  may  be  prepared  accordingly. 
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MoDoNALD  V.  Whitnst  and  others. 
,  (Oircuit  Otmrt,  D.  UaaaaekuKtU.   August  4,  1860.) 

1.  Patebts  fob  iHTBHnoNft—NoVBLTT— Patents  Hob.  200,078  asd  210,797— Ir- 

PKIKOtCHENT. 

Patent  No.  200,078,  dated  February  S.  1878,  and  patent  2io.  210,797,  dated 
DeccmtjerlOilSTS, issued  to  James  W.  McDonald  formachinesforuuhairlngand 
BCouring  bides  and  skios,  hdd  valid,  and  iafringod  by  defeudants. 

2.  ^Allii — UbK  op  iNFRINQIItO  MACHINE  BY  SuPSItlNTENDEITr — PAHTNBRSIirP. 

'When  an  infringing  macliine  is  used  by  a  father  and  son,  and  it  is  not  shown 
that  tliey  were  partners,  but  it  Appears  that  the  son  was  a  superintendeat  in 
the  shop  where  the  machine  was  usad,  no  action  for  infringement  wHl  lie  against 
the^n. 

In  Equity. 

2\  W,  Clarke  and  B.  S,  Parkett  for  complainant. 
J.  H.  Millett,  for  defendants. 

Colt,  J.  This  bill  in  equity  is  brought  upon  two  patents  issnedto 
the  complainant,  James  W.  McDonald,  for  nnbairing  and  scouring 
^hides  ahd  skins.  The  first  patent  is  dated  February  5,  1878,  and 
numbered  200,078.  The  second  patent  is  dated  December  10, 1878, 
an^  numbered  210,797.  The  defendants  sae  charged  with  infringing 
the  first  and  second  claims  of  the  last  patent,  w^ich  are  as  follows: 

(1)  In  a  machine  for  unhainng  and  scouring  hides  or  skins,  the  combina- 
tion, with  feed-rolls  and  a  supporting  roll,  of  a  lever  and  intermediate  mech- 
anism, whereby,  by  a  single  movement  of  the  lever,  the  feed-rolls  are  separated 
and  the  supporting  roll  is  adjusted  with  reference  to  the  scouring-roU,  all 
substantially  as  set  forth.  (2)  In  machines  forunhairing,  working  and  scour- 
ing skins  and  hides,  the  combination  of  tlie  feed-rolls,  DD',  one  of  which  can 
be  separated  and  held  apart  from  the  other,  and  a  soouring-roU  and  a  support- 
ing roll,  G.  which  can  be  moved  and  held  from  said  scouring-roH,  all  arranged 
to  operate  substantially  as  and  for  the  purposes  described. 

It  can  readily  be  seen  that  in  machines  for  nnbairing  hides,  owing 
to  tbe  inequalities  of  thickness  in  the  hide,  some  means  of  adjusting 
the  roll  are  necessary.  In  McDonald's  second  patent;  by  means  of 
one  motion  of  a  treadle,  the  operator  applies  a  system  of  leverage 
whereby  the  feed-rolls  are  separated,  and  the  supporting  roll  is  ad- 
justed with  reference  to  the  soonring-rol!.  The  feed-rolls  are  pressed 
towards  each  other  by  spring  pressure,  and  the  supporting  roll  is 
pressed  towards  the  scouring-roll  by  spring  pressure ;  by  a  single  move- 
ment of  the  lever,  s^nd  againet  the  spring  pressure,  the  separation  of 
the  feed-rolls  and  the  adjustment  of  tbe  supporting  roll,  with  refer- 
ence to  the  scouring-roll,  takes  place.  The  first  of  the  above  claims 
covers  the  combination  of  feed-rolls,  supporting  roll,  and  intermediate 
mechanism,  by  means  of  which  this  adjustment  takes  place.  Thfr 
second  is  simply  for  the  combination  of  the  feed-rolls,  one  of  which 
can  b^  separated,  and  a  scouring-roll,  and  a  supporting  roll  which  can 
be  moved  from  the  scouring-roll.  Owing  to  the  distance  between  the 
feed'roUs  and  tbe  supporting  and  scouring  rolls,  we  find  a  bed,  H> 
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{which  serves  to  support  the  hide  daring  its  progress  from  the  feed- 
rolls  to  the  ecouring-roll,)  set  oat  in  the  speoification  and  forming 
part  of  the  fourth  claim.  As  the  bed,  H,  ib  necessary  to  the  praoti* 
cal  operation  of  the  machine,  it  is  urged  that  we  must  consider  it  as 
constitnting  one  of  the  elements  described  in  claims  1  and  2.  We 
do  not  find  the  bed,  included  in  those  claims,  by  any  proper  oon- 
Btruction  of  language ;  nor  do  we  think  the  claims  should  be  held  to 
be  void  because  the  machine,  as  a  whole,  may  not  be  practically  op- 
erative without  the  bridge,  or  that  the  claims  become  a  mere  aggre- 
gation of  old  devices,  because  the  bridge  is  excluded  from  the  com- 
binati<m.  The  gist  of  McDonald's  invention,  as  described  in  claims 
1  and  2,  is  the  separation  and  adjustment  of  the  rolls  held  together 
by  spring  pressure,  by  means  of  a  treadle  and  leVers. 

It  is  further  urged,  as  a  ground  of  defense,  that,  owing  to  the  prior 
state  of  the  art,  McDonald  cannot  claim  broadly  the  combination 
with  feed-rolls  and  a  supporting  roll,  of  a  lever  and  intermediate 
meohanisni,  whereby,  by  a  single  movement  <A  the  lever,  the  feed-rolls 
are  separated  and  the  supporting  roll  is  adjusted  with  reference  to 
the  scouring- roll  J  because  this  is  old. 

We  cannot  consider  the  Townsend  patent,  dated  April  23,  1S72, 
No.  126,105,  for  improvement  in  leather  boarding  and  graining  ma- 
chines, as  anticipating  the  McDonald  device.  The  machine  is  for  a 
different  object,  and  it  has  no  cylinder  of  knives;  nor  are  the  rolls 
spring  pressed  towards  each  other;  and  there  are  other  differences 
in  construction  and  mechanism.  The  adjustment  of  the  rolls  in  the 
Townsend  machine,  by  means  of  a  treadle  and  lever,  for  the  purposes 
described,  is  quite  different,  as  it  seems  to  as,  from  the  adjustment 
of  the  rolls  in  a  machine  for  nnhairing  hides  with  a  knife-cylinder 
revolving  1,200  to  1,400  times  a  minute. 

It  is  clear,  also,  that  the  Larabee  patent,  dated  July  24,  167T,  and 
the  Sheldon  patent,  of  October  29,  1878,  both  for  unhairing  hides, 
do  not  describe  a  device  where,  by  one  motion  of  the  treadle,  the  feed- 
rolls  are  separated  and  the  supporting  roll  adjusted  with  reference  to 
the  scouring  or  work  roll.  The  movement  of  the  pressure-roll  to- 
wards or  from  the  knife-cylinder  in  the  Larabee  machine,  and  the 
lifting  of  the  feed-roll  from  the  pressure-roll  in  the  Sheldon  machine, 
by  one  movement  of  the  txeadle,  do  not,  in  our  opinion,  cover  the 
McDonald  device.  There  is  also  testimony  going  to  Ediow  that,  from 
all  that  appears,  the  McDonald  invention  was  phor  in  time  to  Shel- 
don's. 

It  is  further  contended  that  McDonald  was  not  the  inventor  of  the 
lever  mechanism  for  operating  two  sets  of  rolls,  but  that  Benjamin 
B.  Bradford,  assisted  by  one  David  H.  Pratt,  as  early  as  1877  or  1878, 
altered  over  a  Roberts  machine,  so  that  by  means  of  levers  the  two 
sets  of  rolls  were  simultaneously  adjusted  upon  pressure  being  ap- 
plied to  the  foot-treadle  connected  with  the  levers.  Without  entering 
into  a  review  of  the  testimony,  it  is  sufficient  to  say  that,  after  a  very 


Digitized  by 


602 


FEDERAL  BEPOBTEB. 


careful  examination,  we  are  satisfied  that  the  defendants  have  not 
clearly  established  that  Bradford,  assisted  by  Pri^tt,  made  the  im- 
provementa  claimed  prior  to  the  invention  of  McDonald. 

The  patent  carries  with  it  a  presumption  of  noTelty,  and  the  bur- 
den of  rebutting  that  presumption  ie  upon  the  defendants.  The  evi- 
dence to  establish  prior  knowledge  or  use  must  be  clear  and  satis- 
factory, and  beyond  a  reasonable  doubt.  In  view  of  the  conflict  of 
evidence  which  the  record  presents,  we  cannot  say  that  the  defend- 
ants have  made  out  this  defense.  Hawes  v.  Antisdel,  2  Ban.  &  A. 
10;  Wood  T.  Mill  Co,  4  Fish.  660,  660;  Parhamy,  American  BuWm- 
hole  Co.  Id.  468,  483. 

Upon  the  question  of  infringement  we  entertain  no  doubt.  In  the 
Tidd  machine,  so  called,  upon  which  work  was  done  by  the  defend- 
ants, there  are  but  three  rolls,  the  pressure-roll  taking  the  place  of 
the  under  feed- roU  and  of  the  prMBure-roU  in  the  McDonald  machine. 
By  one  movement  of  the  treadle,  however,  the  feed-roll  is  separated 
from  the  pressure-roll,  and  the  pressure-roll  is  adjusted  to  the  scour- 
ing or  work  roll.  The  feed-roll  is  spring  pressed  towards  the  press- 
ure-roll, and  the  pressure-rqll  spring  pressed  towards  the  scouring- 
roll.  The  only  difference  is  that  on  moving  the  treadle  the  movement 
of  the  pressure-roll  is  lateral  with  respect  to  the  scouring-roll,  instead 
of  vertical  as  in  the  McDonald  machine. 

We  find  the  pubstance  of  the  McDonald  invention  in  the  Tidd  ma- 
chine. 

This  suit  is  brought  against  Joel  Whitney  and  Arthur  E.  Whitney, 
doing  business  under  the  style  and  name  of  Joel  Whitney,  and  also 
under  the  style  and  name  of  Arthur  E.  Whitney.  The  father,  Joel 
Whitney,  swears  that  he  employs  his  son  as  superintendent  in  his 
shop  at  three  dollars  a  day,  and  the  son  states  that  he  has  been  em- 
ployed by  his  father  for  18  years.  We  find  no  proof  of  partnership. 
The  fact  that  the  work  on  the  Tidd  machine  was  done  at  Whitney's 
shop  under  the  direction  of  Arthur  E.  Whitney,  acting  as  superin- 
tendent,  would  not  make  him  liable.  It  is  not  shown  that  Arthur  E. 
W^hitney  has  any  interest  in  the  business,  but  he  is  only  employed 
by  his  father.  Under  these  circumstances  no  action  will  lie  af^inat 
him.    United  Nickel  Co.  v.  Worthington,  13  Fed.  Bbp.  S93. 

A  decree  may  be  entered  against  the  defendant  Joel  Whitney,  and 
the  bill  dismissed  as  to  the  defendant  Arthur  E.  Whitney. 
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Walebs  Glass  Co.  v.  Souweime  and  others. 
[Oireuit  Gottrt,  S.  D.  New  York.   July  25, 18S6.) 

PaTKKTS  MR  ISVBNTIONfl — POCKET-COHB  CaBBB — PATENT  No.  !S4,S10— NOVELTT. 

Patent  No.  184,310,  granted  to  Charles  W.  Walker,  November  14,  1S70,  for 
an  improvemeDt  ia  pocket-comb  cases,  hdd  not  void  for  waat  of  novelty. 

In  Equity. 

Af.  B.  Andnu,  for  complainant. 

Henry  F.  Qoken,  for  defendants. 

Wallace,  J.  The  invention  specified  in  the  complainant's  patent 
(No.  184,310,  granted  to  Charles "W.  Walker,  November  14, 1876,  for 
improvement  in  pocket-comb  cases)  is  shown  by  the  proofs  to  have 
been  perfected  by  the  patentee  in  the  spring  of  1875,  although  the  ap- 
plication for  the  patent  vas  not  filed  until  October,  1876.  No  rea- 
son is  shown  for  the  delay  that  intervened  between  the  time  when  a 
patent  might  have  been  applied  for  and  the  time  when  the  applica- 
tion was  made.  In  the  absence  of  any  explanatory  facts,  evidence 
offered  to  carry  back  the  date  of  the  invention  to  a  period  consider- 
ably anterior  to  the  application  for  a  patent,  in  order  to  save  the  pat- 
ent from  being  defeated  for  want  of  novelty,  should  be  critically  ex- 
amined. Here,  however,  a  disinterested  and  intelligent  witness  was 
produced,  whose  testimony  was  clear  and  deoisivo  to  the  point,  and  no 
attempt  was  made  to  controvert  or  impair  the  acenraey  and  truthful- 
ness of  bis  narrative. 

The  only  defense  interposed  is  want  of  novelty,  predicated  upon  the 
public  use  and  sale  in  this  country  of  the  comb-cases  manufactured 
Ly  Probst,  in  Narembnrg,  Germany.  It  is  entirely  clear  that  the 
Probst  comb-cases  were  imported  by  dealers  in  this  country  and  sold 
herein  1876,  and  it  is  not  doubted  that  such  comb-cases  were  substan- 
tially the  comb-case  of  the  patent.  But  there  is  not  evidence  showing 
the  public  use  or  sale  of  similar  articles  prior  to  1876,  of  sufficient 
cogency  and  conclusiveness  to  overthrow  the  presumption  of  novelty 
arising  from  the  grant  of  the  patent.  When  record  or  written  evi- 
dence, such  as  the  invoices  from  the  files  of  the  onstom-hoase,  is  pro- 
duced, the  importations  of  the  article  are  not  shown  to  antedate  1876. 
The  case  of  the  defendants  is  left  to  rest  upon  the  unaided  recollection 
of  several  witnesses,  some  of  whom  are  evidently  mistaken  as  to  dates, 
and  none  of  whom  are  able  to  fortify  by  any  corroborative  oinsum- 
staneeB  their  statement  of  the  general  foot  that  snoh  articles  were  in 
the  market  here  prior  to  1876. 
A  deoree  is  ordered  for  complainant. 
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New  Tobe  GftiLPE  Sugab  Co.  v,  Buffalo  Gbatb  Suoab  Co.  and 

others. 

Same  v.  American  Grape  Suoar  Co.  and  otherB. 
{dreuit  Court,  N.  P.        York.   July  23, 1885.) 

1.  Patents  tor  Inventionb — Laches  of  Patektkb — Rionr  of  Vendee  to  Ue- 

COVBK  DaMAGKB. 

The  patentee's  previous  laches  and  indifference  in  regard  to  the  u«c  of  bis 
patents  by  defendant  corporalion  held  sutHcient  to  prevent  the  enforcement  hy 
a  court  01  equity  of  the  pecuniary  claims  of  liis  vendee  against  it  for  iufringe- 
ments  before  the  purchase  of  the  patent  . 

2.  Same— XSFHINOEMENT  by  COHPOUATION— PUKCHABB  BT  FoniCER  DlRECTOI(&— 

BiGirr  OF  AaBraMBE  to  UAMAaica. 

When  the  execntiTe  ofQcers  and  raanagars  of  a  corporation  that  has  been 
infriuginf;  a  patent,  having  sold  their  stock,  purchase  the  patcfat,  their  as- 
algnee  will  not  be  allowed  in  ec^uity  to  make  the  corp'jration  pay  the  pruQts 
created  by  their  owu  acts  of  infringement. 

In  Equity. 

Dickerson  dt  Dickerson,  Cor  plaintiffs. 

John  R.  Bennett  and  Sherman  S.  Rogers,  for  defendants. 

Shipuan,  J.  This  is  a  motion  to  amend  the  interlocutory  decrees 
in  the  entitled  causes,  so  as  to  provide  for  an  accounting  of  the  profits 
and  an  assessment  of  the  damages  which  accrued  upon  patents  65,- 
664,  81,883,  and  137,911,  prior  to  the  plaintiffs'  purchase  thereof. 
The  facts  in  the  cases  are  stated  at  lengt}i  in  the  published  opinions 
in  18  Fed.  Bep.  638,  and  20  Fed.  Bep.  505.  Upon  these  facts  two 
questions  arise : 

1.  Are  the  claims  against  the  Buffalo  Grape  Sugar  Company,  which 
Joseph  J.  Gilbert  assigned,  through  Messrs.  Phillip  and  Morgan,  to  the 
Messrs.  Jebb,  for  the  profits  and  damages  which  had  accrued  upon  the 
infringement  of  his  patents  Nos.  65,664  and  61,883,  such  as  should 
be  enforced  by  a  court  of  equity  in  this  suit,  commenced  in  1881  ? 

The  positiou  of  the  defendants  is  that  if  Mr.  Gilbert  had  brought 
against  the  Buffalo  Company  a  bill  for  an  injunction  and  an  account, 
instead  of  making  the  assignment,  he  would  have  been  successfnllY 
met,  so  far  as  the  accounting  of  profits  and  damages  before  the  com- 
mencement of  tbe  suit  was  concerned,  by  the  principle  that  "laches  and 
neglect  are  always  discountenanced"  by  a  court  of  equity.  It  is  urged 
by  the  plaintiff  that,  assuming  it  to  be  true  as  found  by  the  court,  that 
the  entire  patented  process  was  not  used  until  1878-79,  there  was 
but  a  brief  period  during  which  Gilbert  could  have  been  cha^eable 
with  laches.  If  this  was  the  entire  case,  the  defendants*  position 
would  be  exceedingly  weak.  The  facts  are  that  in  1868  Fox  &  Will- 
iams were  using  the  machinery  described  in  tbe  Gilbert  patent  of 
1867,  and  his  process,  up  to  and  including  the  deposit  upon  the  tables. 
Fermenich  &  Williams  were  also  using  the  same  part  of  the  proce^. 
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Each  of  these  firms  were  sued  by  J.  J.  Gilbert  for  infringement.  Prob- 
ably just  before  the  institution  of  the  suit  against  Fox  &  Williams 
they  were  offered  by  Colgate  Gilbert  a  license  to  use  the  patents  then 
in  existence  for  $10,000,  which  was  refused.  The  su'ts  were  subse- 
quently Tolnntarily  discontinued.  One  of  the  reasons  for  the  discon- 
tinuanoe,  which  was  given  by  Colgate  Gilbert  to  one  of  ibe  witnesses, 
and  the  one  which  was  found  by  me  to  be  the  reason  for  the  subse- 
quent inaction  of  J.  J.  Gilbert,  was  because  Fox  &  Williams  were  syrup 
manufacturers,  and  were  not  substantially  interfering  with  the  busi- 
ness of  the  Gilberts.  From  that  time  Fox  &  Williams  and  their  suc- 
cessor, the  Buffalo  Company,  continued  to  use  the  Gilbert  machinery, 
and,  commencing  in  1878-79,  it  used  the  entire  process.  The  Amer- 
ican Company,  which  was  formed  in  1877,  also  used  the  same  ma- 
chinery and  process  during  the  management  of  the  Jebbs,  and  before 
the  sale  of  their  stock  in  May,  1879.  No  subsequent  objection  was 
ever  made  by  J.  J.  Gilbert  to  any  acts  of  either  of  said  companies,  or 
to  any  act  of  any  other  manufacturer,  although  there  were  various 
other  infringers  between  1868  and  his  death.  His  whole  conduct 
showed  an  indifference  as  to  the  infringement,  and  led  the  infringers 
to  belieye  that  his  patents  were  not  '^alid  or  important.  The  great 
bulk  of  the  business,  in  which  the  entire  process  was  used,  was  un- 
doubtedly the  manufacture  of  glucose,  a  business  which,  during  thQ 
time  of  the  infringement,  was  immense,  and  which  the  patentee  did 
not  wish  to  stop.  It  is  true  that  he  did  not  know  that  either  company 
was  using  the  entire  process,  and  he  did  not  care  to  know.  He  had 
an  "easy  indifference"  on  the  subject.  But  it  is  said  that  he  did  not 
know  that  either  company  was  using  his  process  in  the  laundry- starcli 
business,  and  that,  if  he  had  known,  he  would  have  been  aggre<iBive 
and  positive  in  his  efforts  to  suppress  infringement.  He  must  have 
known  that  eacli  company  was  making  laundry  starch,  and  he  knew 
that  the  Buffalo  Company  had  used  his  machinery  and  a  part  of  his 
process  in  the  manufacture  of  glucose,  and  that  his  predecessor  had 
refused  to  take  a  license.  If  he  bad  cared  to  investigate  and  see 
whether  this  competitor  was  now  infringing  upon  his  rights,  it  would 
not  have  been  difficult  for  him  to  ascertain.  On  the  contrary,  he  was 
content  to  use  his  patented  process  in  his  own  mill,  and  was  appar- 
ently indifferent  whether  the  Buffalo  Company  used  it  or  not,  though 
with  very  good  reasons  to  believe  that  it  was  an  infringer. 

I  am  strongly  of  opinion  that,  as  against  the  Buffalo  Company,  J. 
J.  Gilbert  would  have  had  no  standing  in  an  attempt  to  obtain  the 
aid  of  a  court  of  equity  to  recover  these  old  claims.  As  against  the 
American  Company,  he  would  have  been  in  a  better  position ;  for, 
while  he  knew  that  it,  like  the  other  company,  was  making  glucose 
to  a  very  large  extent,  there  is  no  positive  evidence  tliat  his  attention 
was  ever  particularly  called  to  its  machinery,  or  that  he  knew  that  it 
had  ever  used  his  inventions  in  whole  or  in  part.  If,  however,  he  had, 
in  18S1,  asked  for  an  injunction  against  the  Buffalo  Company's  fur- 
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tber  use  of  his  patents,  it  would  have  seemed  io  me  nnjtiEt  tbat  he 
should  also  be  permitted  to  obtain  an  account  of  the  profits  and  an 
assessment  of  the  damages  which  were  the  result  of  the  very  exten- 
sive business,  which  he  did  not  wish  to  stop,  and  which  grew  oat  of 
the  use  of  patents  to  which  he  apparently  had  had  no  objection  since 
the  discontinuance  of  the  suits  commenced  in  1868. 

There  are  no  decisions  which  relate  to  a  similar  state  of  facts.  In 
McLean  v,  Fleming,  06  U.  S.  246,  there  was  a  knowledge  of  the  plain- 
tiff's predecessors  of  the  defendant's  use  of  their  trade-mark  for, 
perhaps,  30  years.  lu  Merriam  v.  Smith,  11  Fed.  Bep.  588,  the  in- 
fringers, who  were  both  manufacturers,  were  whoHy  unaware  of  the 
existence  of  the  patent  which  they  infringed,  and  which  was  intended 
for  the  manufacture  of  welts  for  carriage  trimmings.  The  patentees 
were  equally  ignorant  of  the  infringing  machine.  In  that  case,  while 
Ju^e  Lowell  left  the  purchasers  of  the  claims  for  past  damages  to 
their  action  at  law,  the  question  of  laches  on  the  part  of  the  patentees 
did  not,  apparently,  arise.  I  therefore  place  the  decision  of  this 
branch  of  the  case  upon  the  general  principle  that  the  patentee's  pre- 
viouB  laches  and  indifference  in  regard  to  the  use  of  his  patents  by 
the  Bnffalo  Ck)mpany,  will  prevent  the  enforcement  by  a  court  of 
equity  of  his  pecuniary  claims  against  that  company  for  infrinee- 
ments  before  the  purchase  of  the  patents  by  the  present  owner  »nd 
plaintiff.  i 

3.  Are  the  claims  against  the  American  Grape  Sugar  Company  for 
the  infringement  of  the  J.  J.  Gilbert  patents,  and  also  of  No.  187,911, 
which  were  assigned  to  the  plaintiff  by  the  Messrs.  Jebb,  such  as  a 
court  of  equity  will  enforce? 

The  works  of  this  company  were  erected  under  the  personal  manage- 
pient  and  direction  of  the  Messrs.  Jebb,  both  of  whom  were  direct- 
ors, and  one  was  vice-president  and  the  other  was  treasurer  of  the 
company,  and  bpth  were  afterwards  actively  engaged,  as  its  officers 
and  managers,  in  this  infringement.  Subsequently,  having  sold  their 
stock  in  the  company  for  $80,000,  they  bought  these  patents,  and 
now  are  seeking,  through  their  assignee,  to  make  the  company  pay 
the  profits  which  were  created  by  their  own  acts  of  infringement.  As 
the  active  managers  of  the  company,  they  committed  or  anthorized 
the  infringement,  and,  having  obtained  title  to  the  patents  which  they 
infringed,  brought  a  suit  to  compel  the  company  to  pay  for  their  own 
unlawful  acts.  That  suit  was  subsequently  converted  into  the  pres- 
ent one  by  stipulation.  An  enforcement  of  such  a  claim  does  not 
seem  to  me  to  be  the  province  of  a  court  of  equity.  It  is  not  claimed 
that  an  accounting  shall  be  had  for  the  time  during  which  the  patents 
were  owned  by  the  Messrs.  Jebb. 

The  defendants  presented  affidavits  upon  which  they  asked  that, 
in  case  the  motion  was  granted,  it  should  be  upon  condition  that  the 
case  should  be  opened,  so  as  to  permit  them  to  present  newly-dis- 
covered evidence  that  the  invention  described  in  the  patent  of  1867 
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was  in  poblic  use,  with  the  consent  of  the  patentee,  in  the  year  1861. 
The  affidavits  state  the  declaratioD  of  a  third  person  in  regard  to 
what  he  had  asceitaiued  could  be  proved  by  other  persons,  and  also 
his  declarations  as  to  the  effect  of  tbese  discoveries  upon  the  suit 
against  the  Buryeas.  I  think  that  the  truth  of  tbe  declarations  of 
the  third  person  is  not  sufiSciently  manifest  to  justify  me  in  opening 
ca^es  so  carefully  prepared  as  these  were. 

The  plaintiff's  motion  is  denied,  except  aa  to  an  accounting  of  the 
profits  and  an  assessment  of  damages  for  the  nse  of  No.  137,911  by 
the  Buffalo  Grape  Sagar  Company  befoio  its  purchase  by  the  Messrs. 
Jebb. 


Thb  Galabbia. 
{DiBtriet  Court,  S.  D.  Neto  Tvrk.   July  3,  1l8&.) 
Chahter-Pabtt  —  CtoNBTRUcnoN  —  "  The  Season  op  1882" — Pbiob  Oostraot 

BT  TRLBaKAUa — KVIOBNCE. 

Where  a  complete  contract  for  the  charter  of  a  vessel  was  made  by  telegram 
"for  the  season  of  1682,  onding  Octolier  31st,"  and  the  vessel  made  one  voyage 
under  tbe  contract  at  lower  rates  than  for  single  voyagefl,  and  a  formal  charter 
was  then  drawn  up,  and  was  signtd  by  the  captain,  in  the  charterer'aofHoe,  for 
*'  the  season  of  1882,"  omitting  the  words  "  ending  October  Slat,"  and  the  evi- 
dence showed  that  no  new  or  different  contract  was  Intended  from  that  already 
partly  executed,  held,  that  the  prior  contract  by  telegram  wag  competent  evi- 
dence of  the  intention  of  the  parties,  and  of  the  meaning  of  the  phrase  "  season 
of  1S82,"  although,  in  the  absence  of  such  evidence,  the  expression  by  custom 
would  bind  the  vessel  until  navigation  was  closod  by  Ice;  accordingly  held, 
that  the  captain  was  Justified  In  refusing  to  rua  under  the  charter  after  Octo> 
her  Slst. 

In  Admiralty. 

Jennings  <£  Russell,  for  libelants. 

Jas.  K,  HUlj  Wing  d  Shoudy,  for  claimants. 

Bbown,  J.  This  was  an  action  for  damages  on  a  ebarter-parfy,  for 
the  TCBsel's  refusal  to  continue  her  trips  after  October  31st  until  the 
actual  close  of  navigation,  some  six  weeks  subsequent.  A  perfect 
contract  between  the  libelants  and  the  master  of  tbe  Calabria  had 
been  made  by  telegrams.  After  a  series  of  negotiations  the  libel- 
ants definitely  accepted,  by  telegram,  the  offer  of  the  Calabria,  at  a 
definite  price,  "for  the  season  ending  October  Slst."  The  Calabria 
'made  one  voyage  under  this  contract,  and  in  part  fulfillment  of  it,  at 
less  rates  tban  for  single  voyages;  and  then,  in. the  libelants*  office,  a 
more  formal  charter-party  was  drawn  np,  chartering  the  vessel  "for 
the  season  of  1883, "  without  repeating  the  words  of  the  telegram,  "end- 
ing October  31st.'*  In  interpreting  the  meaning  of  the  ambiguous 
phrase,  "the  season  of  1882,"  ia  this  charter,  the  prior  telegrams 
were  competent  evidence,  and  must  be  taken  into  consideration. 
Merriam  v.  U,  S.  107  U.  S.  437;  S.  C.  2  Sup.  Ct.  Rep.  636 ;  Brawley 
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V.  V.  S.  96  U.  S.  168;  Rhodes  v.  Cleveland  R.  M.  Co.  17  Fbd.  Rep. 
426 ;  Knowles  v,  Toane,  96  N.  T.  534.  They  control  and  limit  the 
me&Ding  of  the  phrase,  "the  season  of  1882/  and  prove  beyond  con- 
troversy the  sense  in  which  that  phrase  was  ased  and  the  intent  of 
the  parties.  That  intent  is  controlling.  In  the  case  of  The  Mianti- 
nomi,  3  Wall.  Jr.  46,  the  word  "ton"  was  thus  shown  to  be  intended 
to  be  2,240  pounds,  and  not  the  statutory  ton  of  2,000  pounds. 

The  contract  by  telegram  in  this  case  was  a  binding  contract.  It 
was  made  after  somewhat  prolonged  negotiations.  It  was  partly  exe- 
cuted, find  conld  not  be  changed  except  by  some  subsequent  contract 
intended  to  vary  it,  upon  which  the  minds  of  the  parties  met.  The 
evidence  satisfies  me  beyond  doubt  that,  in  the  execution  of  the  more 
formal  charter,  no  change  in  the  previous  contract  was  intended,  at 
least,  on  the  captain's  part.  His  testimony  is  explicit  that  it  was 
stated  by  him  at  the  time  that  the  season  was  to  end  as  agreed  on  by 
the  telegrams.  There  was  no  conceivable  motive  for  the  captain's 
receding  from  this  part  of  the  existing  contract.  The  object  of  the 
meeting  at  the  libelants'  office  was  not  to  make  a  new  contract. 
The  contract  was  already  fixed  and  certain.  The  object  was  merely 
to  put  the  existing  contract  into  more  formal  shape.  In  fixing  the 
meaning  of  the  phrase,  "the  season  of  1882,"  the  informal  contract 
by  telegram  must  be  read  with  the  formal  contract  afterwards  drawn 
np,  as  explanatory  of  it.  The  telegrams  make  certain  the  intention 
of  the  parties,  unless  there  be  evidence  of  a  oommon  intention  to 
make  a  new  contract;  and  there  clearly  was  no  snob  common  intent. 
If  the  indorsement  on  the  charter  by  Mr.  Wooster  was  intended  to 
hr^ld  the  captain  to  anything  different,  it  is  clear  that  the  captain  did 
not  assent  to  it.  The  captain  did  not  sign  it;  and  it  is  no  part  of 
the  charter  itself.  Mr.  Wooster's  testimony  also  shows  that  the  sea- 
son was  to  close  on  the  thirty-first  of  October,  "if  the  captain  wished, 
or  had  any  offer,  to  carry  deals  off  shore."  In  that  conversation  it 
appears  that  the  only  point  spoken  of  by  Mr.  Wooster  as  material 
to  him  was  that  the  captain  should  not,  after  the  thirty-first  of  Octo- 
ber, enter  the  service  of  the  libelants'  rivals  and  competitors  in  busi- 
ness. The  captain  stated  that  he  had  no  wish  to  do  so;  and  after 
the  thirty-first  of  October  he  did  not  do  so. 

I  cannot  find,  therefore,  that  the  libelants  have  either  a  legal  or  a 
meritorious  cause  of  complaint;  and  the  libel  should,  therefore,  be 
dismissed,  with  costs. 
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Newman  v.  Bavib  and  others. 

(Oircuit  Court,  E.  D.  Arkanaat.    August  1, 1885.) 

1,  ExKCtiTioN  Sale— TiTLB  Acquired  by  Pdrchasek. 

In  Arkansaa  a  judement  creditor  purcbasiDs  laod  at  execution  sale,  on  liis 
ovo  judgment,  acquires  the  title  aqd  the  rights  of  a  &<m<i  purchaser  for 
value  against  thlru  persons  claiming  the  same  through  tl^e  judgment  debtor  by 
secret  trusts,  or  unrecorded  Instruments,  of  nrhich  he  has  no  notice,  aciual  or  con- 
structive, before  the  sale,  and  he  buys  subject  to  all  the  equities  and  rights  of 
third  persons,  of  which  be  has  actual  or  constructive  notice  before  he  pnr- 
chnses. 

In  Eqaity. 

In  1876  the  plaintiff  and  Charles  H.  Carlton  jointly  purchased,  and 
paid  for,  the  plantation  in  controversy.  The  deed  for  the  plantation, 
which  was  recorded,  was  made  to  Carlton  alone,  who  gave  the  plain* 
tiff  a  written  paper  stating  he  held  the  legal  title  to  an  trDdivided  half 
of  the  plantation  in  trust  for  the  plaintiff.  This  paper  was  not 
acknowledged  or  recorded.  On  the  tweuty-eighth  of  July  the  de- 
fendants Davis  and  Gaines  recovered  judgment  in  thQ  circuit  of 
Chicot  county — the  county  in  which  the  lands  in  controversy  lie — 
against  Carlton  for  $1,S57.26.  Executions  were  issued  upon  the 
judgment,  which  were  levied  on  the  plantation  purchased  by  the  plain- 
tiff and  Carlton,  as  the  property  of  the  latter,  and  upon  a  sale  of  the 
property  on  said  execations  the  defendants  Davis  and  Gaines  became 
the  purchasers  for  $1,005,  and  after  the  expiration  of  the  year  al- 
lowed by  law  for  redemption,  received  a  deed  for  the  property.  On 
the  seventeenth  day  of  April,  1879,  Dowdle  recovered  judgment  in 
this  court  against  Carlton  and  Street  for  $3,120.73.  Chicot  oounty 
is  in  this  district,  and  this  judgment  was  a  lien  on  the  real  estate  of 
Carlton  in  that  county.  Execution  issued  on  this  judgment,  upon 
which  the  same  plantation  was  sold  on  the  sixth  of  February,  1880, 
and  purchased  by  Street  for  $625.  The  lien  of  this  judgment  being 
prior  to  that  of  the  judgment  of  Davis  and  Gaines,  the  latter,  on  the 
tenth  day  of  July,  1880,  purchased  Street's  certificate  of  purchase, 
paying  him  therefor  $718.75,  and  took  an  assignment  of  the  same, 
and  afterwards  procured  a  deed  thereon,  for  the  premises,  from  the^ 
marshal. 

The  bill  seeks  to  establish  and  quiet  the  plaintiff's  title  to  an  un- 
divided half  of  the  plantation,  as  against  the  defendants  Davis  and 
Gaines,  whose  title  was  acquired  in  the  mode  above  stated.  The  bill 
alleges  the  defendants,  including  Street,  had  notice  of  the  plaintiff's 
equitable  title  to  half  of  the  lands  before  they  purchased  them  at  the 
execution  sale,  and  that  they  had  the  like  notice  before  purchasing 
Street's  certificate  of  purchase.  The  bill  did  not  waive  an  answer 
under  oath ;  and  the  answer,  which  is  under  oath,  denies  explicitly 
any  notice  to  Street  or  the  defendants  of  the  plaintiff's  equitable  title 
to  the  undivided  half  of  the  plantation,  until  after  the  defendants  had 
v.2-lF,no.ll— 39 
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purchased  at  execution  sale,  and  from  Street,  and  proctired  their 
deeds  under  said  purchase.  The  plaintiff  was  at  no  time  in  posses- 
sion of  the  land.  It  is  clear  from  the  evidence  that  neither  the  plain- 
tiff nor  Street  had  anj  notice,  actual  or  oonstmotive,  of  the  plaintiff's 
equity  in  the  land  until  after  they  purchased  the  same,  and  that  they 
purchased  believing  Carlton  was  the  sole  owner  of  the  plantation. 

D.  H.  Reynolds,  for  plaintiff. 

Dodge  d  Johnson,  for  defendants. 

Caldwell,  J.  Section  671  of  Mansfield's  Digest  reads  as  follows: 
"Ko  deed,  bond,  or  instrument  of  writing,  for  tlie  conveyance  of  any  real 
estate,  by  which  the  title  thereto  may  be  affected  in  law  or  equity,  hereafter 
made  or  executed,  shall  be  good  or  valid  against  a  subsequent  purchaser  of 
such  real  estate  for  vuluable  consideration,  without  actual  notice  thereof;  or 
against  any  creditor  of  the  person  executing  such  deed,  bond,  or  instrument 
obtaining  a  judgment  or  decree,  which  by  law  may  be  a  lien  upon  such  real 
estate,  nnless  such  deed.  bond,  or  instrnment,  duly  executed  and  acknowl- 
edged, or  approved,  aa  is  or  may  be  required  by  law,  shall  be  Aled  for  record 
in  the  office  of  the  clerk  and  ex  ojffioio  recorder  in  the  county  where  such  real 
estate  may  be  situatetl." 

In  view  of  this  statute,  which  has  been  in  force  since  1846,  and 
the  exposition  of  it  by  the  supreme  court  in  1855,  it  is  remarkable 
that  the  law  applicable  to  the  facts  of  this  case  should,  at  this  day, 
be  considered  doubtful.  It  is  believed  that  when  due  consideration 
is  given  to  the  statute,  and  the  oases  on  the  subject  are  read  in  the 
light  of  the  statute,  which  at  times  seems  to  have  received  too  little 
consideration,  the  doubt  and  mist  that  hang  over  the  question  will,  in 
a  great  measure,  disappear.  This  section  came  before  the  sapreme 
court  of  the  state  for  construction,  in  the  case  of  Byert  v.  Englet,  16 
Ark.  543.  The  action  was  ejectment,  and  the  facts  were  that  the 
defendant,  Engles,  bought  the  land  from  the  judgment  debtor,  and 
paid  for  it,  and  received  "a  valid  deed  of  conveyance"  for  the  same, 
and  entered  into  possession  under  his  deed  before  the  judgment 
against  the  former  owner  on  which  the  land  was  sold  was  rendered ; 
but  the  defendant's  deed  was  not  filed  for  record  until  after  the  judg- 
ment was  rendered,  and  the  execution  had  been  levied  on  the  land. 
The  deed  was  filed,  and  the  plaintiff  had  both  actual  and  constructive 
notice  of  tbe  same,  before  he  purchased  at  execution  sale.  Constru- 
ing the  statute  in  the  light  of  these  facts,  tbe  supreme  court  said: 

"The  question  Is,  shall  we  g^ve  this  statute  a  literal  construction,  by  which 
judgment  lien  creditors  will  override  all  incumbrances  or  conveyances  not 
of  record  at  the  time  judgmrait  Is  obtained,  wholly  irrespective  of  any  actual 
notice  which  the  juilgment  creditor  may  have;  or  shall  we  place  this  class  of 
creditors  uymn  the  same  general  footing  of  credltoi«  who  contract  foe  liens 
and  hold  actual  notice  equivalent  to  registry  notice  in  all  cases?  *  *  • 
Thus  considered,  we  bold  that,  upon  a  Uberal  and  fair  construction  of  oar 
statute,  judgment  creditors  are,  alike  with  subsequent  purchasers  and  mort- 
gaffees,  affected  by  notice  of  a  prior  unregistered  deed  or  contract  touching 
real  estate,  and  tliat  notice  is  equivalent  to  registry  aa  to  all  persons.  *  •  * 
Up  to  the  time  of  sale,  then,  there  would  seem  to  be  no  necessity  for  giving 
notice  to  any  one.   But  when  the  property  is  about  to  be  Sfdd,  the  creditor,  as 


Dgi  ized  by  Google 


KfiWMAN  V.  DAVIS. 


.611 


well  as  the  purchaser,  has  a  right  to  know  what  incumbrances  there  are  u[)on 
it.  Public  policy  requires  this,  to  prevent  a  sacriiice  of  property;  and  the  in- 
terest of  the  creditor  in  making  his  debt,  as  well  as  an  assurance  to  the  pur- 
chaser that  he  buys  clear  of  all  titles  not  made  known  to  him  at  that  time, 
requires  it.  And  if  notice  of  the  prior  incumbrance  is  not  then  given,  as  well 
to  the  creditor  as  the  purchaser,  the  actual  notice  substituted  in  the  place  of 
the  registry  notice  is  not  as  broad  and  full;  and  consequently  cannot  be  re- 
ceived instead  of  such  registry  notice,  and  both  the  creditor  and  purchaser 
may  rely  upon  the  statute,  that  declares  all  deeds,  etc.,  of  which  notice  is  not 
given  void  as^againat  them.  And  although  the  purchaser  at  such  sale,  by 
virtue  of  the  statute,  gets  a  perfect  title  to  the  property  purchased,  free  from 
all  incuoibrances,  of  which  notice  is  not  given,  it  is  not  because  the  lien  at- 
tached in  the  first  instance  to  a  perfect,  uninciimlwred  title,  or  that  such  title 
was  in  fact  in  the  debtor  at  the  time  of  the  sale,  but  because  the  first  pur- 
chaser, notwithstanding  his  superior  title,  failed  to  give  notice  of  it.  There- 
fore it  was  by  force  of  the  statute  swept  off  as  fraudulent,  and  left  the  title 
to  the  purchaser  as  perfect  as  if  the  prior  conveyance  had  never  been  made." 

In  Jackson  v.  Allen,  30  Ark.  110,  the  conrt  say: 

"The  second  question  was  decided  in  Byers  v.Sngles,  16  Ark.  543.  True, 
in  that  case  the  chief  justice  dissented,  but  he  was  overruled  by  a  majority 
oC  the  court,  and  the  case  having  stood  unreversed  for  alwut  twenty  years, 
repeatedly  foltowed,  and  involving  a  rule  relating  to  title  of  real  property,  wo 
are  disposed  to  treat  it  as  settled  law." 

These  remarks  are  repeated  in  Pindall  v.  Trevor,  Id.  249.  Prior 
to  the  decision  in  Bpers  v.  Engles,  it  was  not  known  when  the  lien  of 
a  judgment  creditor  attached,  and  became  paramount  to  the  rights  of 
persons  claiming  by  "deed,  bond,  or  instrument  duly  executed  and 
acknowledged,"  but  not  recorded;  whether  it  was  upon  the  rendition 
of  the  judgment,  levy  of  execution,  or  at  the  sale  on  execution;  nor 
was  it  known  whether  the  judgment  creditor  was  bound  by  actual  as 
vrell  as  constructive  notice  of  such  instruments.  These  questions 
were  settled  in  that  case  by  the  court  holding  that  the  title  of  one 
who  purchased  land  and  received  a  deed  "duly  acknowledged,"  but 
which  he  failed  to  hie  for  record  until  after  the  rendition  of  the  judg- 
ment against  his  vendor,  and  the  levy  of  execution  on  the  land,  will 
prevail  over  the  title  acquired  by  the  purchaser  at  execution  sale,  if 
such  purchaser  had  actual  or  constructive  notice  of  the  existence  of 
Huch  deed  before  be  purchased;  but  that  in  snoh  case,  if  the  purchaser 
at  the  execution  sale  has  neither  actual  nor  constructive  notice  of  the 
prior  conveyance,  he  "gets  a  perfect  title  to  all  the  property  pur- 
chased." On  this  last  point  the  court  was  very  explicit,  as  will  be 
Been  by  reference  to  the  last  paragraph  herein  quoted  from  the  opin- 
ion ;  and  it  is  not  perceived  how  the  court  could  have  reached  any 
other  conclusion,  in  view  of  the  peremptory  language  of  the  statute. 
Nothing  is  said  in  the  case  of  Byers  v.  Engles  as  to  the  effect  upon 
the  judgment  creditor  of  notice  in  fact  of  a  secret  trust,  or  a  right 
claimed  under  a  defectively  acknowledged  instrument,  or  an  instru- 
ment in  which  the  land  intended  to  be  conveyed  is  wrongly  described. 
This  case  did  not  call  for  any  expression  on  these  points;  later  cases 
did. 
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The  case  of  Allen  y.  McGaugkey,  31  Ark.  252,  decides  that  a  pur- 
chaser from  the  judgment  debtor,  iu  possession  under  a  deed  in  which 
the  land,  by  mistake,  is  wrongly  described,  has  a  better  right  than  the 
judgment  creditor  who  purchased  at  execution  sale  with  knowledge 
of  these  facts.  Espressions  that  go  beyond  this  were  not  necessary 
to  the  decision  of  the  case.  The  same  may  be  said  of  the  ease  of 
Pindall  v.  Trevor,  30  Ark.  249,  and  WUliama  v.  Mcllroy,  34  Ark.  85. 
The  statute,  taken  literally,  gives  the  judgment  creditor  preference 
over  the  purchaser  from  the  judgment  debtor,  unless  the  latter  holds 
by  "deed,  bond,  or  instrument  duly  executed  and  acknowledged." 
But,  in  the  cases  last  cited,  the  doctrine  of  Byera  v.  Engles,  as  to  the  ef- 
fect upon  the  purchaser  at  execution  sale  of  notice  in  fact  of  the  claims 
of  third  persons  founded  on  deeds  "duly  acknowledged,"  was  extended, 
and  .applied  to  notice  of  any  equity  or  right  whioh  the  third  perBon 
could  have  suooessfully  asserted  against  the  judgment  debtor.  la 
these  cases  {Pindall  v.  Trevor^  Allen  y.  McGaugkey,  Williams  v.  Mc- 
llroy) the  purchaser  at  execution  Bale  had  notice  of  the  rights  or  equi* 
ties  of  the  third  party  before  his  purchase.  These  cases  would  doubt- 
less have  been  decided  the  Tery  converse  of  what  they  were,  if  the 
purchaser  at  the  execution  sale,  when  he  purchased,  had  had  no  no- 
tice, actual  or  constructive,  of  the  third  person's  equities.  Such  must 
have  been  the  ruling,  if  any  effect  is  to  be  given  to  the  plain  words  of 
the  statute.  The  law  of  this  state  on  the  subject,  in  the  light  of  the 
statnte  and  the  decisions,  is  that  a  judgment  creditor  purchasing 
land  at  execution  sale,  on  his  own  judgment,  acquires  the  title  and 
the  rights  of  a  bona  fide  purchaser  for  value,  against  third  persons 
claiming  the  same  through  the  judgment  debtor,  by  secret  trusts  or 
unrecorded  instruments,  of  whioh  he  had  no  notice,  actual  or  con- 
structive, before  the  sale;  and  that  he  buys  subject  to  all  fbe  equities 
and  rights  of  third  persona,  of  whioh  be  has  either  actual  or  construct- 
ive notice  at  any  time  before  the  purchase.  As  thus  formulated,  the 
rule  in  this  state  is  in  harmony  with  the  general  doctrine  on  the  sub- 
ject, which  is  that  a  purchaser  at  execution  sale  is  protected  to  the 
same  extent  as  if  he  were  purchaser  at  private  sale,  from  claims  pre- 
viously acquired  by  third  persons  from  the  judgment  debtor,  of  which 
he  had  no  actual  or  constructive  notice.  Freem.  Jndgm.  §  366; 
Freem.  Ex.  §  366. 

In  .  some  of  the  states  theqi^estion  has  arisen  whether  the  judgment 
creditor  shall  be  regarded  as  a  purchaser  for  value,  and  protected 
by  the  registry  laws  from  infinnities  in  the  debtor's  title,  of  which 
he  had  no  notice,  actual  or  constructive,  at  the  time  of  the  purchase. 
The  authorities  are  not  uniform  on  this  question.  Freem.  Judgm.  § 
36Ga.  But  this  question  is  settled  in  this  state  by  the  statute,  which 
plainly  gives  a  judgment  creditor  preference  over  secret  equities  and 
unrecorded  instruments,  of  which  he  has  neither  actual  nor  constraot- 
ive  notice  before  his  purchase  at  execution  sale. 

In  the  case  at  bar,  Street  purchased  the  land  under  the  senior  judg- 
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meiit  without  notice  of  the  plaintifTs  equity,  and  the  defendants  Davis 
and  Gaines  parcbased  from  Street  for  a  vsiluable  consideration  with- 
out notice,  actual  or  constructive,  of  the  plaintiff's  equities.  They 
are,  therefore,  bona  fide  purchasers  for  value,  withont  notiae,  independ- 
ently of  the  purchase  under  their  own  judgment.  ' 

Undoubtedly  there  are  expressions  in  the  opinion  of  the  court  in 
Allen  v.  McGaughey,  supra,  and  in  other  cases  ta  which  reference  has 
been  made,  which,  tal^n  by  themselves,  would  seem  to  support  the 
plaintiff's  contention  that  a  purchaser  at  execution  sale  acquires  no 
other  or  greater  right  than  the  judgment  debtor  possesses,  and  that 
he  takes  the  land  charged  with  the  equities  that  might  be  asserted 
against  the  judgment  debtor,  whether  he  had  or  had  not  notice  of 
the  same.  But  these  general  expressions  were  not  necessary  to  the 
decision  of  the  case,  and  must  be  read  in  the  light  of  the  facts  of  the 
case  the  court  was  deciding.  In  the  later  oases,  to  which  reference 
has  been  made,  the  statute  seems  to  have  been  overlooked.  It  is  not 
cited,  and  the  reasoning  is  not  given,  and  is  not  very  obvious,  by 
which  the  conclusion  is  reached  that  under  the  statute  the  judgment 
creditor  is  bound  by  actual  notice  even  of  secret  trusts  or  defectively 
acknowledged  instruments. 

To  carry  the  doctrine  to  the  extent  claimed  by  the  plaintiff  in  the 
case  at  bar,  and  hold  that  the  judgment  creditor  is  bound  by  secret 
trusts  and  unrecorded  instruments  of  which  be  has  no  notice  at  the 
time  of  his  purchase,  would  be,  in  effect,  a  judicial  abrogation'of  the 
statute. 

Carlton,  without  the  knowledge  or  consent  of  the  defendants,'  put 

upon  record,  long  after  the  sales  of  the  lands  on  the  executions,  a 
deed  of  trust  disclosing  the  plaintiff's  equity  in  the  lands,  and  pro- 
viding that  his  (Carlton's)  interests  in  the  lands  might  be  sold  to 
pay  the  judgments  against  him,  upon  which  the  land  had  already 
been  sold.  This  deed  of  trust  originated  with  Carlton.  It  was  made 
without  the  knowledge  or  consent  of  those  named  as  beneficiaries, 
and  was  to  their  prejudice,  was  never  accepted  by  them,  and  cannot 
impair  their  rights. 

Let  a  decree  be  entered  dismissing  the  bill  for  want  of  equity. 
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East  TEHNSB8EBf  V.  &  G.  B.  Co.  v,  Fickebd,  Comptroller.^ 
lOirenit  Court,  E.  D.  Tentuitte.   Uaj,  1885.) 

1.  Taxation —Exemption  of  Profertt  of  C(ntFORATioire  pbok  Taxatim  — 

VaLIDITT — iMPAIItUENT  OF  CONTRACTS. 

Legislatures,  unrcslraincd  by  some  constitutional  Umltntlon,  have  full  power 
to  provide^  in  an  act  creating  a  corporation,  for  an  exemption  of  its  properly 
from  taxation ;  and  such  a  provision  in  the  cliartur  of  a  corporation  constitutes 
a  contract  'which  the  state  may  not  subsequently  impair. 

2.  Samb — Exemption  Granted  by  Referkncb  to  Pkiob  Acts. 

By  its  charter  and  otlier  acts  to  wliicU  it  refers,  the  property  of  the  Cincin- 
nati, Cumberland  Gap  &  Cbarieston  tiailroad  Company  was  exempted  from 
taxntion;  and  by  force  of  the  legislative  and  judicial  action,  detailed  in  the 
opinion,  aaid  exemption  passed  witb  the  property  and  became  vested  fn  com- 
plainant. 

4.  Bamk— Jddiciai,  Salb  op  Vested  FRANcnrsR. 

The  legislature  of  Tennessee  had  constitutional  authority,  after  1870,  to  pro- 
vide by  law  a  remedy  whereby  an  outstanding  vested  franchise,  incJudiog, 
among  other  privileges,  an  immunity  from  taxation,  could  be  subjected  to  a 
judicial  snle  for  the  payment  of  the  just  debts  of  Its  owner,  and  for  the  trans- 
fer of  the  same,  in  connection  with  a  oonnyauoe  of  the  property,  to  which  it 
was  appurtenant,  to  a  purchaser. 

In  Equity. 

W.  M.  Baxter,  for  complainant. 

B.  J.  Lea,  Atty.  Gen.,  for  the  State. 

Marks  dt  Vertreet,  for  defendant.  ' 

Baxter,  J.  The  complainant  aeekB,  by  its  bill  in  this  ease,  to  en- 
join the  collection  of  taxee  asaessed  against  that  portion  of  its  property 
formerly  belonging  to  the  Cincinnati,  Catnberland  Gap  &  Charleston 
Bailroad  Company,  on  the  ground  that  it  is  exempt  from  taxation. 
If  the  exemption  claimed  exists,  it  arises  under  the  legislation  and 
judicial  proceedings  to  be  hereinafter  referred  to  and  considered.  The 
act  of  January  27,  1848,  entitled  "An  act  to  incorporate  the  East 
Tennessee  &  Virginia  Bailroad  Company,"  exempt^  all  of  its  prop- 
erty, except* slaves,  from  taxation  for  20  years  from  and  after  the 
completion  of  its  road,  '*and  no  longer."  The  act  of  February  9, 
1850,  3ntitled  "An  act  to  incorporate  the  Nashville  &  Louisville 
Bailroad  Company,"  exempted  all  of  its  property  from  taxation  for 
and  during  its  corporate  life. 

There  is  no  doubt  of  the  validity  of  these  exemptions.  The  power 
of  a  legislature  under  our  system,  when  finrestrained  by  some  consti- 
tutional limitation,  to  contract  in  an  act  creating  a  corporation  for 
an  exemption  of  its  property  from  taxation,  has  been  too  long  estab- 
lished to  be  now  called  in  question.  The  supreme  court,  in  the  Binp- 
kampton  Bridge  CaaCf  3  Wall.  73,  say  that  the  question  has  been  "set- 
tled by  an  unbroken  course  of  decisions,**  both  in  the  "federal  and 

1  Reported  by  Harper  &  Blahemore,  Esqs.,  of  the  Cincinnati  bar. 
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Btate  courts;"  that  "all  courts  are  estopped  from  qadstionmg  the 
doctrine;"  that  "the  security  of  property  rests  upon  it;"  and  that  "a 
departure  from  it  now  voald  involve  dangers  to  society  that  cannot 
be  foreseen,  shock  the  sense  of  justice  of  the  country,  unhinge  its 
business  interests,  and  weaken,  if  it  did  not  destroy,  the  respect  which 
has  always  been  felt  for  the  judicial  department." 

In  Humphry  v.  Pegueg,  16  Wall.  349,  the  same  court  reiterates  the 
doctrine,  and,  among  other  thin^^,  say : 

"Another  question  is  raised,  to-wit,  that  a  legislature  does  not  possess  the 
power  to  grant  to  a  corporation  a  pei-petual  exemption  from  taxation;  tliat 
it  is  not  comi>etent  for  one  legislatuve,  by  bindiug  anotlier,  to  conjpass  the 
death  of  the  state.  It  is  too  late  to  raise  this  question  in  this  court.  It  has 
been  held  that  the  legislature  has  the  power  to  bind  the  state  in  lelinqiiisliing 
its  power  to  tax  a  corporation.  It  has  been  held  that  such  a  provision  in  a 
charter  of  incorporation  constitutes  a  contract,  which  the  state  may  not  sub- 
sequently impair.  Tliese  doctrines  have  been  reaffirmed  and  reiterated  so  re- 
cently as  1871,  in  an  opinion  of  Mr.  Justice  Davis  in  the  case  of  the  Wil- 
mington R.  B.  V.  Reich,  13  Wall.  2G4.  Tliey  must  be  considered  as  settled." 

Th^e  rulings  have  H^en  adopted  and  applied  in  numerous  oases 
in  Tennessee.    See  h.uoxville  dO.  R.  Co.  v.  Hicksy  9  Baxt.  443. 

Asstmiing  under  these  authorities  that  the  exemptions  granted  to 
the  East  Tennessee  &  Virginia,  and  Nashville  &  Louisville  Railroad 
companies  are  valid  contracts  that  cannot  be  impaired  by  legislation, 
we  will  proceed  to  the  next  inquiry  made  necessary  by  the  exigencies 
of  the  case,  to-wit :  Did  the  Cincinnati,  Cumberland  Gap  &  Charles* 
ton  Railroad  Company  acquire,  under  its  charter,  a  like  exemption 
,of  its  property?  The  act  of  November  18,  1853,  incorporating  the 
Cincinnati,  Cumberland  Gap  &  Charleston  Railroad  Company,  among 
other  things,  enacted  that  said  "company  shall  be,  and  it  is  hereby, 
invested  with  all  the  rights,  powers,  and  privileges,  amd  subject  to  all 
the  restrictions  and  liabilitieSf  of  the  Nashville  &  Louisville  Railroad 
Company,  except  as  otherwise  provided  in  this  chapter."  And  the 
act  of  December  22d  following,  entitled  "An  act  to  charter  the  Lex- 
ington &  Knoxville  Railroad  Company,"  further  provides  "that  the 
Cincinnati,  (Cumberland  Gap  &  Charleston  Railroad  Company  shall 
be,  and  it  is  hereby,  invested  with  all  the  rights,  powers,  and  privi- 
leges, and  subject  to  all  the  restrictions  and  liabilities  of  the  East 
Tennessee  &  "Virginia  Railroad  Company,  except  as  otherwise  pro- 
vided in  this  act  and  the  act  this  is  intended  to  amend." 

The  complainant  insists  that  by  virtue  of  the  foregoing  enactment 
the  Cincinnati,  Cumberland  Gap  &  Charleston  Railroad  Company 
did,  in  common  with  the  two  companies  referred  to,  acquire  an  im- 
munity from  taxation  to  the  same  extent  as  it  had  been  conferred  on 
said  former  companies.  But  this  has  been  expressly  denied  by  the 
supreme  court  of  this  state  in  two  decisions :  Wilson  v.  Gains,  2  Leg. 
Rep.  31,  and  East  Tennessee,  V.  £  G,  H.  R.  v.  Hamblin  Co,^  decided  in 
1877,  but  not  reported.  We  have  heretofore  given  our  reasons  for 
dissenting  from  these  cases,  and  subsequent  reflection  and  investiga- 
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tion  hare  confirmed  the  oonolnsions  then  reaohed.  Louisville  dt  N. 
li.  Co.  V.  Oains,  3  Fed.  Bep.  266.  In  thus  dissenting  from  the  rul- 
ing of  the  supreme  ooort  of  Tennessee,  we  followed,  as  we  were  bound 
to  do.  &  aontrary  doctrine  announced  by  the  supreme  court  of  the 
United  States.  The  statute  of  a  state,  say  this  last  tribunal,  "may 
make  a  contract  as  well  by  reference  to  a  previous  enactment  making 
one,  and  extending  rights  to  another  party."  Binghampton  Bridge 
Case,  supra.  Here  the  power  of  the  legislature  to  enter  into  a  con- 
tract in  the  way  pointed  out  is  affirmed.  But  the  court  does  not  un- 
dertake to  say  in  that  case  that  the  terms  employed  in  the  statutes 
under  which  complainant  claims,  to-wit,  "rights,  powers,  and  priv- 
ileges," are  sufficient  'o  invest  the  Cincinnati,  Cumberland  Gap  & 
Charleston  Eailroad  Company  with  the  immunity  from  taxatiou 
granted  to  the  two  companies  to  whose  charters  reference  is  made. 
Not  at  all.  But  in  Humphreys  t.  Pegues,  16  Wall.  244,  where  this 
precise  question  arose,  the  court  did  so  hold. 

The  pertinent  facta  of  the  last  case  are  briefly  these :  South  Car- 
olina in  1851  incorporated  a  railroad  company  without  exemption 
from  taxation.  But  in  1855,  by  an  amendatory  act,  it  conferred  that 
privilege.  And  in  1863,  by  another  act  incorporating  another  and 
different  railroad  company,  it  was  provided  that  "all  the  rights,  pow- 
ers, and  privileges"  conferred  on  the  previous  corporation  should  be 
conferred  on  the  second  company.  Upon  these  facts  the  supreme 
court  held  (1)  that  the  property  of  the  second  corporation  was  made, 
by  the  act  of  1863,  exempt  from  taxation;  (3)  that  the  legialature 
could  not,  withoat  contravening  the  national  constitution,  repeal  the 
act  of  1863  BO  as  to  subject  said  last  company's  property  to  taxation. 
And,  amon^  other  things,  the  learned  justice  who  delivered  the  opin- 
ion of  the  court  said : 

"  All  the  privileges  as  well  as  the  powers  and  rights  of  the  6rBt  corporalion 
were  granted  to  the  latter.  A  more  important  or  more  comprehensive  privi- 
lege than  H  perpetual  exemption  from  taxation  can  scarcely  be  imagined.  It 
contains  the  essential  idea  of  a  peculiar  benefit  or  advantt^  of  a  special  ex- 
emption from  a  burden  falling  upon  otheni." 

The  precise  point  decided  is  that  the  word  "privilege"  did  include 
the  exemption  from  taxation  granted  to  the  former  corporation.  And 
although  numerous  cases  have  since  arisen  involving  kindred  ques- 
tions which  have  been  elaborately  discussed  and  distinguished  from 
Humphry  v.  Pegues,  the  latter  case  has  been  in  no  way  weakened  or 
qualified,  but  the  same  has  been,  by  clear  implication,  several  times 
reaffirmed.  Mr.  Justice  Matthews,  in  the  case  of  Tennessee  v.  Whit- 
worth,  22  Fed.  Bep.  81,  said: 

"The  language  of  the  sixth  section  (which  gave  to  the  STashville  ft  Deca- 
tur Ballroad  Company  all  the  rights  md  privileges  previously  granted  to  the 
Nashville  So  Chattanooga  Bailroad  Company)  is  precisely  equivalent  to  a  dec- 
laration that  the  Kashvllle  ft  Decatur  llailroad  Company  shall  be  governed 
by  the  charter  of  the  Nashville  ft  Chattanooga  Bailroad  Company,  as  thoiigli 
it  had  been  re^nacted  as  such,  with  the  name  of  the  former  company  in* 
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serted  instead  of  the  latter,  repeating  in  detail  the  language  of  each  section, 
granting  rights  and  privileges,  and  imposing  restrictions  and  liabilities." 

These  adjndieations  are  oonclnsiTe  upon  this  court,  and  unless  there 
is  some  faot  not  yet  adverted  to  that  rendei^  them  inappUoaUe,  they 
must  control  this  case. 

The  defendant  insists  that,  the  Cincinnati,  Onmberland  Gap  & 
Charleston  Railroad  Gampany  took  nothing  under  that  clause  of  its 
charter  professing  to  vest  it  with  the  rights,  powers,  and  privileges 
of  the  Nashville  &  Louisville  Railroad  Company.  Its  contention  is 
that  the  act  to  incorporate  the  last-named  company  provided  that  it 
"shoald  become  a  law  whenever  the  state  of  Kentucky  may  enact  the 
same  for  the  same  purpose."  No  such  co-operative  legislation  has 
been  enacted,  and  no  company  has  been  organized  under  said  act. 
Upon  these  conceded  facts  the  complainant  insists  that  said  act  never 
took  effect  or  became  a  law,  uid  that  no  such  corporation  as  the  Nash- 
ville &  L-onisville  Railroad  Company  ever  existed;  and  hence  the  char- 
ter of  the  Cincinnati,  Cambenland  Gap  &  Charleston  Railroad  Com- 
pany, professing  to  vest  in  the  latter  company,  all  the  rights,  powers, 
and  privileges,  and  onerate  it  with  all  the  restriotions  and  liabilities  of 
such  non-existing  company,  passed  nothing.  It  has  been  so  held  by 
one  of  the  circuit  judges  of  the  state.  Yet,  while  his  judgment  was 
subsequently  affirmed  both  by  the  state  and  national  supreme  courts, 
neither  of  them  discussed  this  particular  question,  nor  intimated  an 
opinion  in  regard  to  it,  unless  the  solicitude  manifested  to  find  other 
and  more  plausible  grounds  upon  which  to  rest  their  decisions  may 
be  regarded  as  an  intimation  against  the  views  of  the  subordinate 
court.    Railroad  Co.  v.  Hamblen  Co.  103  V,  8.  273. 

This  ruling  is,  in  my  judgment,  manifestly  erroneous.  The  act  in- 
corporating the  Nashville  &  Louisville  Railroad  Company  was  enacted 
by  the  legislature  in  conformity  with  the  requirements  of  the  consti- 
tution. It  was  duly  enrolled,  attested  by  the  speakers  of  both  houses, 
and  regularly  promulgated  and  published  as  one  of  the  statutes  of 
that  session.  The  courts  have  always  taken,  whenever  it  came  in 
question,  and  still  continue  to  take,  judicial  notice  of  its  existence  and 
contents.  The  legislature  knew,  when  it  passed  t*he  act  to  incorporate 
the  Cincinnati,  Cumberland  Gap  &  Charleston  Railroad  Company, 
that  no  company  had  been  oi|^nized  under  it;  and,  under  the  con- 
struction contended  for  by  the  defendant,  the  act  in  question  would 
be  converted  into  a  meaningless  farce.  Such  a  consteuction  is  pre- 
cluded by  every  reasonable  hypothesis.  It  is,  to  my  mind,  clear  that 
the  legislature  intended  to  incorporate  the  act  to  charter  the  Nash- 
ville &  Louisville  Railroad  Company  in  all  its  details  into,  and  make 
it  a  part  of,  the  act  to  incorporate  the  Cincinnati,  Cumberland  Gap 
&  Charleston  Railroad  Company's  charter,  and  in  this  way  to  confer 
upon  and  vest  in  said  last-named  corporation  all  the  rights,  pow- 
ers, and  privileges  prescribed  therein  and  granted  thereby,  including 
the  exemption  claimed. 
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But  need  not  pursne  this  diacusBion  any  further,  as  it  is  not  es- 
Bential  to,  a  correct  determination  of  this  case. 

The  aot  of  December  22,  1893,  herein  previouBly  referred  to,  also 
assames  to  vest  the  Cincinnati,  Camberland  Gap  &  Gharieston  Rail- 
road Company  with  all  the  rights,  powers,  and  privile^s  preyiously 
granted  to  the  East  Tennessee  &  Virginia  Railroad  Company.  This 
company  had  a  lawful  existence.  Among  its  rights,  powers,  and  priv- 
ileges was  an  immunity  from  taxation  for  20  years  from  and  after  the 
completion  of  its  road.  This  period  has  not  yet  elapsed.  If  this 
immnnity  was  vested  in  the  Cincinnati,  Camberland  Gap  &  Charleston 
Railroad  Company,  and  was  subsequently  passed  to  the  complainant, 
it  is  not  important  to  inquire  in  this  case  whether  it  acquired,  in  the 
manner  alleged,  the  rights,  powers,  and  privileges  of  the  Nashville  & 
Louisville  Railroad  Company  or  not ;  for,  if  the  immunity  was  aoquired 
in  virtue  of  the  reference  in  its  charter  to  th&  East  Tennessee  Jk  Virginia 
Railroad  Company's  charter,  it  has, not  yet  expired,  and  the  com- 
plainant is  entitled  to  be  protected  in  the  enjoyment  of  its  said  priv- 
ilege until  it  is  lost  by  ithe  lapse  of  time. 

Having  shown,  as  we  think,  that  the  Cincinnati,  Cumberland  Gap 
&  Charleston  Railroad  Company  was  by  law  vested  with  an  immu- 
nity from  taxation,  we  will  next  proceed  to  inquire  whether  that  im- 
munity has  been  passed  to  and  invested  in  the  complainant.  Ordi- 
narily no  such  immunity  will  pass  to  a  purchaser  as  an  incident  to 
the  acquisition  of  the  property  exempt.  Morgan  v.  Louitiana,  93  U. 
S.  217;  Wilson  v.  Oains,  103  U.  S.  417;  and  Louisville  dt  N.  R.  Co. 
Y.Palmes,  109  U.  S.  944;  8.  C.  8  Sup.  Ct.  Rep.  193.  But  such  an 
immnnity  may  pass  to  a  purchaser  if  it  is  authorized  by  law.  Mem- 
phis R.  Co.  V.  Commissioners,  112  U.  8.  617;  S.  C.  5  Sup.  Ct.  Rep. 
299.  So  let  us  see^f  therewas  any  sufficient  authority  for  the  trans- 
fer claimed  by  the  complainant  in  this  CMe.' 

By  the  act  of  February  11,  1852,  the  legislature  of  Tennessee  pro- 
jected a  general  system  of  railroad  improvement  for  the  state.  In  it 
the  state  undertook  to  aid  private  enterprise  in  the  building  of  various 
railroads,  by  loaning  to  the  several  companies  organized  for  the  pur- 
pose  state  bonds,  on  the  conditions  therein  prescribed.  These  pro- 
visions were  precautionary,  and  were  intended  to  indemnify  the  state 
against  loss;  and,  among  other  reservations  of  power  for  the  accom- 
plishment of  that  object,  tbe  third  section  of  the  act  provided  "that 
the  state  of  Tennessee,  upon  tbe  issuance  of  said  bonds,  and  by 
virtue  of  the  same,  shall  be  invested  with  a  lien  or  mortgage,  without 
a  deed  from  the  company,  upon  the  road-bed,  right  of  way,  grading, 
etc.,  *  *  •  acquired,  or  to  be  acquired,  by  the  companies"  to 
which  aid  was  to  be  extended.  And  to  avoid  all  possible  conflict  be- 
tween the  state  and  other  creditors  of  said  aided  corporations,  the 
fourth  section  of  said  act  further  provided  "that  it  shall  not  be  law- 
ful for  any  one  of  said  companies  to  give,  create,  or  convey  to  any  per- 
son or  persons  whatever,  any  lien,  incumbrance,  or  mortgage  of  any 
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kind,  which  shall  have  priority  over  or  come  in  conflict  with  the  lien 
of  the  stote  herein  secured;  and  every  snch  lien,  incomhrance,  or 
mortgage  shall  be  null  and  void  as  against  the  lien  of  the  state." 
And  as  a  further  precantion,  the  legislature  reserved  the  power  to 
thereafter  "enact  all  such  laws  as  may  foe  deemed  necessary  to  pro- 
tect tbe  interest  of  the  state  against  loss  in  consequence  of  the  issn- 
ance  of  said  bonda,"  Aid  was  accordingly  extended  under  and  pur- 
suant to  the  provisions  of  said  act  to  the  Cincinnati  Gamberland  Gap  ^ 
&  Charleston  Railroad  Company. 

Among  other  conditions  of  this  loan  was  an  nndertaking  uy  eacli 
of  said  borrowing  companies  to  provide  for  the  payment  of  the  semi- 
annual interest  as  the  same  aeorued.  The  Cincinnati,  Cumberland 
Gap  &  Charleston  Baili-oad  Company  failed  do  this,  but,  along  with 
other  companies  similarly  obligated,  neglected  to  provide  for  the  pay- 
ment of  said  interest  as  it  .matured.  Thereupon  the  legislature,  in 
the  exercise  of  its  reserved  authority  to  enact  such  laws  as  might  be 
deemed  necessary  to  protect  the  state's  interest,  passed  the  following 
enactments  authorizing  and  providing  for  the  sale  of  delinquent  rail- 
roads. By  the  first,  to-wit,  the  act  of  July  1,  1870,  three  commis- 
sioners were  appointed  to  make  the  sale,  who,  encountering  some 
and  foreseeing  other  l^al  obstacles  to  an  advantageous  sale,  declined 
to  proceed  until  further  legislation  could  be  had,  and  by  a  formal  re- 
port Bu^ested  and  recommended  further  and  remedial  legislation. 
It  was  in  deference  to  their  recommendation  that  the  act  of  Decem- 
ber 22,  1870,  was  passed.  This  act  authorized  and  required  said 
commissioners  to  file  a  bill  for  and  in  behalf  of  the  state,  in  the  chan- 
cery court  at  Nashville,  against  all  delinquent  railroad  companies, 
including  the  Cincinnati,  Cumberland  Gap  &  Charleston  Railroad 
Company,  for  the  purpose  of  enforcing,  under  the  decrees  of  said  court, 
a  sale  of  said  several  delinquent  companies'  property  for  the  benefit 
of  the  state.  And  among  the  powers  conferred  by  said  act  in  said 
court  was  the  authority  "to  define  as  may  be  thought  proper"  what 
"the  rights  and  duties  and  liabilities"  of  the  purchasers  should  be; 
the  tenth  section  of  said  act  declaring  that  the  purchaser  should  be 
vested  with  "all  the  rights,  privileges,  and  immunities  appertaining  to 
said  franchise  to  be  sold,  under  the  act  of  incorporation  and  amend- 
ments thereto,  and  the  general  improvement  laws  of  the  state  and 
acts  amendatory  thereof. " 

.Thereupon  a  bill  was  filed  in  accordance  with  the  requirements  of 
the  foregoing  statute,  and  prosecuted  to  a  final  hearing.  In  the  -pro- 
gress of  the  case,  the  court,  in  discharge  of  the  duty  enjoined  upon  it 
by  the  statute  to  adjudicate  and  determine  all  questions  of  law  and 
matters  of  controversy,  of  whatever  nature,  whether  of  law  or  of  fact, 
that  had  arisen,  or  that  might  arise,  touching  the  right  and  interest 
of  the  state,  and  also  of  the  stockholders,  bondholders,  creditors,  and 
others  in  said  road,  and  to  define  "what  shall  be  the  rights,  duties,  and 
liabilities  of  a  purchaser  of  the  state's  interest  in  said  roads/'  did, 
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among  other  things  not  necessary  to  be  recited,  declare  that  the  state 
had  the  right,  under  the  law,  to  have  said  "roads,  property,  and  fran- 
chises" sold  in  satisfaction  of  its  lien ;  and  that  the  purchasers  thereof 
would  take  said  "roads,  property,  and  franchises  free  from  all  claims 
whatsoever,"  except  such  as  were  reserved  by  the  decree  to  secure  the 
payment  of  the  purchase  money,  together  with  "all  the  rights,  privi- 
leges, and  immunities  appertaining  to  the  franchise  so  sold,  under 
its  aet  of  incorporation  and  the  amendments  thereto,  and  the  general 
improvement  law  of  the  state  and  acts  amendatory  thereof."  It  fur- 
thermore adjudged  that  said  company  was  indebted  to  the  state  in 
the  Bum  of  $1,404,680  for  bonds  previonsly  loaned  it,  and  the  ma- 
tared  and  unpaid  interest  thereon,  aiad  decreed  a  sale  of  said  road, 
property,  and  franchises,  npon  the  terms  and  conditions  set  forth  in 
the  decree;  and  at  the  sale  made  pursuant  thereto,  the  complainant, 
through  its  agents,  became  the  purchasers  thereof;  and  upon  com- 
plainant's application,  duly  made,  said  sale  was  confirmed,  and  "all 
the  right,  title,  interest,  claim,  and  demand  which  said  Cincinnati, 
Cumberland  Ckip  &  Charleston  Railroad  Company,  its  stockholders, 
creditors,  or  the  state  of  Tennessee,"  bad  in  and  to  said  "property, 
right,  franchises,  and  privileges  of  s^id  company,"  which  were  sought 
to  be.  and  under  the  decrees  in  said  cause  were  ordered  to  be  sold 
and  transferred,  were  divested  out  of  said  parties  respectively  and 
vested  in  the  complainant,  with  all  the  legiU  and  equitable  rights  in- 
cident thereto,  as  defined  in  the  former  decrees"  in  said  cause,  for 
the  period  prescribed  by  law. 

Thus  it  is  iusisted  that  the  complainant  has  succeeded  to  the  own- 
ership of  the  iHTOperty  and  franchises  and  privileges  of  the  Cincin- 
nati, Cumberland  Gap  &  Charleston  Bailroad  Company,  including  the 
immunity  from  taxation  previously  possessed  by  said  company.  This 
contention,  however,  is  denied  by  the  defendant. 

If,  as  we  have  endeavored  to  show,  the  exemption  originally  claimed 
was  valid  in  favor  of  the  Cincinnati,  Cumberland  Gap  &  Charleston 
Bailroad  Company,  it  is  clear  that  it  was  the  intention  and  purpose 
of  the  legislature  to  have  transferred  it,  under  the  legislation  and  ju- 
dicial proceedings  recited  above,  to  the  complainant  as  incident  to 
its  purchase;  but  it  is  now  contended  that  said  transfer  was  in  con- 
travention of  the  constitution  of  1870,  and  therefore  invalid  and  in- 
operative ;  and  in  support  of  this  position  the  case  of  Tratk  t.  3/a- 
guire,  18  Wall.  391,  is  recited  on. 

Trask  T.  Maguire  is,  in  many  of  its  facts,  very  much  like  this  case. 
But  the  two  cases  are  by  no  means  identical.  Missouri,  like  Ten- 
nessee, loaned  its  bonds  to  railroad  corporations  to  aid  them  in  the 
construction  of  tiieir  roads,  and  retained  statutory  liens  on  the  roads 
and  their  appurtenances,  with  authority,  in  default  of  payment,  to 
sell  the  same.  The  power  to  sell  was  by  the  law  vested  in  the  gov- 
ernor. He  was  authorized  to  sell  at  auction,  and  to  the  highest  bid- 
der and,  in  certain  contingencies,  to  buy  the  roads  and  property  for  the 
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state,  subject  to  such  disposition  as  the  legislature  might  thereafter 
direct.  After  this  legislation,  the  st^te,  in  July,  1S05,  adopted  a  new 
constitution  containing  the  following  clauses: 

"Xo  property,  real  or  personal,  shall  be  exempt  from  taxation,  except  prop- 
erty of  the  state.  The  general  assembly  shall  not  pass  any  special  law  ex- 
empting the  property  of  any  named  person  or  corporation  trom  taxation." 

The  raiUoad  in  question,  to  which  the  state  had  loaned  its  honds, 
and  on  whose  road  and  appurtenances  it  had  retained  a  lien  coupled 
with  a  reserration  ot  a  right  io  sell,  having  failed  to  meet  its  obliga- 
tion to  the  state,  was  proceeded  against  and  its  road  and  appurte- 
nances sold  and  bought  in  by  the  governor  for  the  state.  This  vested 
the  franchise  of  the  company  and  the  title  to  its  property  in  the  state. 
i)eing  thas  vested  the  legislatnre,  by  an  act  passed  for  the  purpose, 
appointed  commissioners  to  "sell,  convey,  transfer,  and  make  over 
said  road,  and  all  its  franchises,  privileges,  and  rights,  title  and  in- 
terest, appertaining  to  the  road ;"  and  declared  therein  that  "the  pur- 
chaser thereof  should  acquire  by  his  purchase  all  the  rights,  fran- 
chises, privileges,  and  immunities  which  wera.  possessed  and  enjoyed 
by  the  original  corporation  under  its  charter  and  laws  amendatory 
thereof."  The  commiasioners  thus  appointed  sold  and  conveyed  the 
road  as  they  were  required  by  the  law  to  do. 

On  these  facts  it  became  a  question  whether  the  purchaser  did  ac- 
quire the  immunity  from  taxation  possessed  by  the  original  corpora- 
tion. The  supreme  court  held  that  it  did  not,  but  on  grounds  not  at 
all  applicable  to  this  case.  The  property  of  the  first  corporation, 
say  the  court,  "was  undoubtedly  exempt  from  state  and  county  taxes. 
But  when  the  state  became  the  purchaseil,  the  immunity  ceased;  the 
property  stood  in  its  hands  precisely  the  same  as  any  other  unin- 
cumbered property  of  the  state,  exempt  from  taxation,  not  by  any  pre* 
vious  stipulation  with  the  company,  but  as  all  property  of  the  state 
is  exempt.  The  act  under  which  the  resale  was  made,  provided  that 
the  purchasers  should  have  all  the  rights,  franchises,  privileges,  and 
immunities  which  were  enjoyed  by  the  defaulting  company  under  its 
charter  and  laws  atqendatory  thereof.  The  question,  therefore,  was 
whether  the  legislature  was  competent  to  grant  the  immunity  claimed, 
under  the  constitution  which  went  into  operation  previous  to  the  pas- 
sage of  the  act  authorizing  the  sale.  And  proceeding  to  argue  the 
question,  the  court  say:  "The  plain  meaning  of  the  ordinance  and 
acts  under  which  said  sale  was  made"  was  that  the  sale  should  be 
made  "in  conformity  with  snch  laws  as  the  legislature  may  constitu- 
tionally pass,,  not  in  conformity  with  any  law  which  the  legislature 
could  devise,  if  it  had  unlimited  discretion  in  the  matter."  And  to 
this  the  court  adds  that  it  is  "clear  that  it  never  was  intended"  that 
the  sale  of  the  franchise  of  a  defaulting  corporation  should  renew  an 
exemption  which  had  once  ceased  to  exist,  and  which  the  constitution 
had  declared  should  never  thereafter  be  created;  that  the  inhibition 
of  the  constitution  applies,  in  all  its  force,  against  the  renewal  of  an 
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exemption  eqaally  as  against  ita  original  creation;  and  this  inhibi- 
tion the  legislature  could  not  disregard  in  providing  for  the  sale  of 
the  property  which  it  had  parcbaeed. 

-  It  will  be  se^en  that  this  decision  rests  upon  two  \exy  satisfactory 
grounds:  (1)  That  the  ordinance  and  acts  under  and  in  \-irtae 
which  the  resale  of  the  property  and  franchises  were  made  never  in- 
tended to  vest  the  purchaser  with  the  immunity  from  taxation  pos- 
sessed by  the  original  corporation;  and  (2)  if  the  legislature  had  so 
intended,  it  could  not,  in  the  face  of  the  constitution  then  existing 
and  prohibiting  exemptions,  authorize  the  renewal  of  an  exemption 
that  had  been  previously  extinguished.  But  this  is  a  very  different 
case.  Here  the  state,  being  the  creditor  of  an  insolvent  corporation, 
was  anxious  to  collect  its  debt,  to  secure  the  payment  of  which  it  held 
a  lien  on  the  company's  property  and  franchises,  with  authority  to 
legislate  for  its  own  benefit  in  relation  thereto.  A  valuable  part  of 
this  franchise  was  the  exemption  of  the  company's  property  from 
taxation.  This  exemption  was  a  vested  right  when  the  constitution 
of  1870  went  into  operation,  beyond  the  reach  of  a  constitutional 
convention  or  legislative  action.  It  was  competent  for  the  state  to 
have  legislated,  as  the  state  of  Missouri  did,  to  have  authorized  the 
governor  or  some  other  agent  to  have  bought  in  the  property,  when 
sold,  in  the  name  and  for  the,  bene&t  of  the  state;  and  if  it  had  done 
this,  the  franchise  would  have  revested  in  the  stafct-  and  been  extin- 
guished, and  could  not,  in  view  of  the  explicit  provisions  contained 
in  the  constitution  of  1870  requiring  all  property  to  be  taxed,  have 
been  renewed. 

But  this  policy  was  not  adopted.  The  exemption  existed;  it  was 
valuable  property,  owned  by  an  insolvent  debtor,  and  in  conscience 
liable  for  its  debte,  although  there  was,  at  the  time,  no  remedy  by 
which  it  could  have  been  subjected  thereto.  In  this  exigency,  the 
state,  being  both  creditor  and  legislator,  called  its  reserve  power  into 
requisition  and  provided  a  remedy.  Being  desirous  of  realizing  the 
highest  possible  price  for  its  debtor's  property,  it  directed  a  sale  of 
the  company's  franchise  as  well  as  its  visible  property,  and,  by  way 
of  encouraging  bidders  and  enhancing  the  price,  guarantied,  through 
a  solemn  adjudication  of  a  competent  court  made  by  authority  of  law, 
that  the  purchasei's  should  by  their  purchase  acquire  with  a  title  to 
the  property,  the  rights,  privileges,  and  immunities  possessed,  and  be 
subject  to  all  the  duties  and  obligations  previously  resting  on  the  de- 
faulting corporations,  as  defined  by  their  charters  and  amendatory 
legislation. 

That  it  was  the  intention  of  the  legislature  and  the  court  to  convey 
with  said  property  and  franchises  the  immunities  granted,  as  well  as 
to  onerate  the  purchasers  with  the  obligations  and  duties  imposed  by 
the  charters  of  the  defaulting  companies,  is  clearly  deducible  from 
the  legislation  in  question  and  the  decrees  of  the  court  made  there- 
under.  If  BO,  we  have  successfully  distinguished  this  case  from  that 
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of  Tragk  t.  Maguire;  that  is  to  say,  the  legislation  in  the  last-named 
case,  as  interpreted  by  the  conrt,  did  not  intend  to  vest  the  purchaser 
with  an  immunity  from,  taxation,  whereas  in  this  case  it  did. 

This,  then,  brings  us  to  the  eonsideiation  of  tt^e  second  proposition : 
Had  the  legislature  the  oonstitational  anthority, — not  to  grant  an  im- 
munity from  taxation  after  1870, — bat  to  provide  by  law  a  remedy 
whereby  an  outstanding  vested  franchise,  inoluding,  among  other 
privileges,  an  immunity  from  taxation,  could  be  subjected  to  a  judi- 
cial sale  for  the  payment  of  the  just  debts  of  its  owner;  and  for  the 
transfer  of  the  same,  in  connection  with  a  conveyance  of  the  property 
to  which  it  was  appurtenant,  to  a  purchaser?  We  think,  both  upon, 
reason  and  authority,  that  it  bad.  Such  power  has  been  exercised  from 
time  immemorial.  Legislatures  have  without  objection  from,  time 
to  time,  as  the  exigencies  of  the  state  made  it  necessary,  enlarged 
xemedies  by  mesne  and  final  processes,  for  the  collection  of  debts. 
Id  this  way  they  have  made  property,  which  could  not  be  reached  by 
the  ordinary  processes  of  the  law,  amenable  to  creditors  through  some 
new  and  appropriate  statutory  remedy.  In  tbis  way  inoorporeal  and 
other  valuable  interests  that  could  only  be  reached  through  courts  of 
equity  have  been  subjected  to  executions  at  law.  Other  Uiustrations 
might  be  given,  but  it  is  not  deemed  necessary.  Wherefore,  then, 
is  it  that  the  legislature  of  Tennessee  could  i^ot  in  the  exercise  of  its 
legislative  power  provide  a  remedy  for  subjecting  the  Cincinnati,  Cum- 
b^land  Gap  &  Charleston  Bailroad  Company's  property,  with  its 
vested  privileges  and  other  immunities,  to  »&le  for  the  payment  of  its 
debts? 

In  Memphis  d  L.  R.  R.  Co.  ^.  Railroad  ComWs,  112  U.  8.  609,  S. 
G.  5  Sup.  Ct.  Bep.  299,  the  court  say  "that  a  franchise  to  be  a  cor- 
poration is  not  a  subject  of  sale  and  transfer,  unltts  made  so  by  stat- 
ute which  provides  a  mode  for  exercising  it,  thereby  clearly  implying 
that  such  sale  and  transfer  could  be  authorized  by  statute."  If  the 
legislature  could  do  this,  this  controversy  is  at  an  end.  We  ha^e 
here  shown  that  such  sale  and  transfer  was  authorized,  and  the  par- 
ticular mode  of  executing  it  provided  for.  No  new  exemption  is  cre- 
ated :  the  property  of  said  corporation  was  already  exempt  from  the' 
burden  of  taxation;  the  state  bad  no  constitutional  right  to  exact  a 
revenue  from  it;  it  could  have  provided  tt>i  the  sale  of  the  property 
and  franchises  without  including  the  exemption ;  and  if  it  had  elected 
to  do  this,  the  state  would  have  regained  its  power  of  taxation  over 
the  same.  But  the  legislature  expressly  submitted  the  question  to 
the  judgment  of  the  court  in  a  suit  to  which  it  was  a  party,  direct*; 
ing,  in  or^er  that,  there  might  be  no  misconception  in  regard  to  the  ^ 
matter,  that  the  court  should,  by  decree,  define  what  the  rights  and 
obligations  of  purchasers  should  be.  The  court,  in  obedience  to  the 
legislative  mandate,  declared  that  the  purchaser  would  acquire,  under 
such  sale,  "all  the  right,  title,  interest,  claim,  and  demand  whiiti  the 
Cincinnati,  Cumberland  Gap  &  Charleston  Bailroad  Compauj,  its 
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Btookbolders,  creditors,  the  state  of  Tennessee,  and  all  other  parties 
to  said  snit  herein  and  to  the  property,  rights,  franchises,  and  privi- 
leges of  said  company,"  and  that  the  same  shonld  "be  divested  ont 
of  them  and  vested"  in  the  parchaser ;  and  it  vas  sabsequentty  so  de- 
creed. This  is  an  adjudication  of  the  question,  made  at  the  instance, 
under  legislative  authority,  and' for  the  benefit,  of  the  state.  It  vras 
so  adjudged  in  order  that  bidders  might  be  accurately  and  judicially 
advised  of  the  rights  which  they  would  acql!iire  in  case  their  bids  were 
accepted.  The  court  defined  their  rights;  declared  that  they  would 
acquire  "all  the  rights,  privileges,  and  immunities''  which  the  delin- 
qnent  companies  possessed  under  their  charters  and  amendatory  leg- 
islation. This  decree  was  pronounced  by  a  competent  court,  in  a 
snit  in  which  the  state  by  her  own  volition  was  complainant  for  her 
own  benefit,  and  from  which  she  had  the  right  of  appeal.  Bai  no 
objection  was  interposed,  no  appeal  taken,  and  no  writ  of  error  pros* 
ecuted.  The  adjudication  i^mains  unreversed  and  in  full  force,  and 
cannot  be  collaterally  attacked  in  this  proceeding.  The  state  having 
been  a  party  to  said  suit,  and  acquiescing  in  the  decision  made  therein, 
the  sale  having  been  made  and  the  bids  offered  and  received  on  the 
faith  of  said  decrees,  and  said  sale  having  been  reported  and  con- 
firmed by  the  court,  and  the  immunity  from  taxation  having  been 
vested,  along  with  the  other  corporate  privileges,  in  the  pnrchasers, 
the  respective  rights,  liabilities,  and  obligations  of  the  parties  are 
fixed,  and  the  stat^,  as  well  as  other  parties  to  the  cause,  is  estopped 
from  claiming  anything  in  contravention  of  said  adjudication.  The 
state  is  as  much  bound  by  the  adjudication  as  an  individual  would 
be  under  the  same  facts. 

The  adjudication  of  the  supreme  court  of  the  United  States  in 
Railroad  Co,  v.  Hamblen  Co,,  supra,  vas  made  upon  an  imperfect  and 
limited  statement  of  the  facta,  and  is  no  authority  against  the  decis- 
ion made  herein.  The  facts  of  this  case  are  substantially  identical 
with  those  of  Railroad  Co,  v.  Hicks,  svpra,  and  the  decision  made 
therein  by  the  supreme  court  of  the  state  is  in  entire  harmony  with 
the  views  expressed  here. 

The  immunity  from  taxation  may  or  may  not  have  been  a  judieiouB 
grant. '  This  is  a  proposition  which  we  are  not  called  on  to  discuss. 
Our  duty  is  fully  discharged  when  we  declare  the  law  as  we  find  it  to 
exist,  and  protect  the  parties  in  the  enjoyment  of  their  legal  rights. 
We  think  that  the  legislation  and  judicial  proceedings  reeited  exempts 
that  portion  of  the  complainant's  property  aequired  from  the  Cincin- 
nati, Cumberland  Gap  &  Charleston  Railroad  Company,  and  that  it 
is  entitled  to  the  preliminary  injunction  prayed  for. 
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WiLUAHB,  Adm*r,  etc.,  v,  Nobth  Gebuah  Ins.  Co.* 
Sams  v.  London  &  Pbovingial  Ins.  Co. 
Saub  V,  Mercantile  Fire  &  Marine  Ins.  Go. 
{Cirmit  Court,  8.  D.  lotoa.   June  26, 1885.) 

1.  FlKB  iHSUItAHqB— 'AbflTAU  I»  POLICY  —  NEQLniENCE  OF  AOEKT  —  REFOAUA- 
TION. 

Where  a  policy  of  insnrance,  vfaich  has  been  drawn  up  by  the  agent  of  the 
Insurer  and  merely  accttpted  by  the  insured,  does  not  represent  the  inteatiou 
of  both  parties  because  of  the  fault  or  neglisence,  of  the  agent,  it  may  be  re- 
formed so  as  to  express  the  contract  as  it  was  Intended  to  be  made. 
SL  Sahs— Etidbhoe — Ekowledgb  of  Agbht. 

On  ezaminatfon  of  the  evidence  In  this  case,  held,  that  the  agent  knew  at  the 
time  what  interest  was  intended  to  be  insured,  and  that  the  policy  should  be 
reformed  to  properly  show  such  interest. 
8.  Same— OccDPANCT  of  Elevator  Insured. 

Where  the  property  insured  is  an  elevator,  and  it  appears,  although  a  part  ot 
the  time  it  was  not  actually  used,  and  there  was  no  steam  up  or  men  working 
there,  men  were  around  the  place  all  the  time,  and  the  insured  kept  bis  papers 
there.  It  will  not  be  considered  that  tlie  elevator  was  vacant  in  a  sense  that 
vouM  avoid  the  policy. ' 

In  Equity. 

Hagerauin,  MeCrary  dt  Hagerman,  for  complainant. 
Anderson  Bros,  d  Davis,  for  defendant.  * 
Miller,  Jastioe,  (orallg,)  The  plaintiff,  Williams,  obtained  policies 
of  insurance  againet  the  risk  of  fire  on  what  is  khown  as  the  "Eeokuk 
Elevator. "  The  policies  read  that  the  Keokak  Grain  Elevator  Company 
is  insured  against  loss  by  fire  to  such  and  such  amounts,  and  the  loss, 
if  any,  is  payable  to  Williams;  administrator.  G.  L.  Williams  is  and 
_vas  administrator  of  his  father's  estate.  At  the  time  of  this  insur- 
ance— at  the  time  it  was  made — the  elevator  property  had  been  sold 
under  a  decree  of  this  court,  and  had  been  bought  in  by  Williams  as 
administrator  for  the  estate.  He  bought  it  in  and  held  the  certificate 
of  purchase,  liable  and  subject  to  redemption  at  the  end  of  the  year 
from  the  date  of  sale.  The  condition  of  the  title,  therefore,  was  that 
the  legal  title  was  in  the  Kepkuk  Grain  Elevator  Company,  and  the  in- 
terest of  a  purchaser  under  a  defeasible  claim  was  in  Williams  as  ad- 
ministrator of  his  father's  estate.  Before  the  twelve  months  for  ^hich 
the  insurance  was  to  run  would  expire,  it  was  obvious  that  the  condi- 
tion of  the  title  must  be  changed;  either  the  elevator  company  must 
redeem  and  have  a  clear  title  to  the  property  before  the  policy  expired, 
or,  failing  to  redeem,  Williams  wonld  receive  the  deed  and  divest  all 
rights  of  the  elevator  company.  What  took  place  was  that  the  com- 
pany did  not  redeem ;  that  Williams  received  the  deed  to  the  prop- 
wty,  and  after  he  had  got  the  deed,  the  elevator  company  being  di- 

>BepOTted  hj  Robertson  Howard,  Esq.,  <rf  the  8t.  Paul  bar. 
v.24F,no.ll — 40 
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vested  of  all  title,  the  fire  took  place,  bat  daring  the  life  of  the  policy. 
All  lawyere  know  that  the  elevator  oompanj,  having  no  interest  in  the 
property  at  the  time  of  the  fire,  was  not  insured,  and  conld  not  collect 
any  money,  and  could  not  sustain  a  suit  for  sooh  recovery.  N<»  did 
the  clause,  "Loss,  if  any,  payable  to  G.  L.  Williams,"  change  that 
legal  relation.  The  loss  mentioned  in  that  form  of  policy  was  the  loss 
of  the  Keokuk  Grain  Elevator  Company.  If  this  fire  had  taken  place 
before  the  expiration  of  the  time  of  redemption,  the  policy  would  have 
been  e£Fectual.  Itwoul^  have  coTered  the  loss  of  the  elevator  eom- 
pany.  It  would  have  been  its  loss.  The  loss  would  have  been  payable 
to  Williams,  but  since  the  elevator  company  bad  no  interest  in  it  when 
the  fire  took  place,  there  was  no  loss  to  it,  and  Williams  was  not  in- 
sured by  the  policy. 

Williams  has  filed  a  bill  in  chancery  averring  that  the  language  of 
the  policy  in  that  respect  did  not  represent  the  contract  which  was 
made.  He  avers  that  he  made  a  contract  with  Maxwell,  the  insur- 
ance agent,  to  insure  him  and  his  interest  in  the  property.  He  avers 
this  with  sufficient  precision,  and  he  swears  to  it  in  various  forms 
and  shapes,  and  other  testimony  is  taken  on  the  subject.  The  first 
question  to  be  considered  is  whether,  admitting  the  statements  of  the 
bill  to  be  true,  and  taking  for  granted  tbe  testimony  of  Williams, 
it  was  a  case  for  relief  in  chancery.  I  remember  the  old  decisions  in 
the  chancery  courts  of  England  on  the  subject  that  a  written  contract 
cannot  be  reformed  in  equity  for  a  mistake  in  law.  That  is  all  the 
branch  of  the  subject  that  embarrasses  me  to-day.  Bat,  without  ex- 
amining authorities  abroad,  the  decisions  of  the  supreme  court  of  the 
United  States  must  govern  me,  and  I  am  inclined  to  think  that  doc- 
trine has  been  much  narrowed  in  modern  times.  Without  going  to 
great  length  at  the  present  time,  I  shall '  state  it  about  this  way : 
Where  an  instrument  fails  to  represent  what  botbparties  intended  to 
have  it  represent,  and  one  party  had  drawn  up  the  instrument,  and  the 
other  party  merely  accepted  it,  and  the  fault  was  on  the  part  of  the 
party  drawing  up  the  instrument,  it  can  be  reformed.  It  would  be  a 
harsh  rule  if  a  person  applying  to  an  insarauee  agent,  who  is  supposed 
to  know  the  legal  value  of  the  language  used  in  such  policies,  which 
he  is  drawing  up  every  day,  and  who  is  supposed  to  know  exactly 
what  is  desired,  if  that  agent  fails  to  do  that  which  was  intended,  it 
would  be  harsh  to  say  that  the  instrument  shall  not  be  reformed,  and 
that  ciiancery  shall  not  give  relief. 

The  testimony  on  that  subject,  although  very  well  handled  by  the 
counsel  for  the  companies,  leaves  no  shadow  of  doubt  on  my  mind 
that  both  parties  intended  to  insure  the  interest  of  tbe  administrator 
of  his  father's  estate  in  that  property.  I  think  that  every  one  not 
familiar  with  rules  of  law  would  say  that  the  policiw  saying  that  loss, 
if  any,  was  payable  to  Williams,  that  Williams  was  insured;  but  that 
is  a  mistake. 

Williams'  testimony  is  broad  and  full  and  eleiur  that  he  oommnni- 
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cafed  to  Maxwell  the  exact  ooudition  of  this  property  as  I  have  re- 
cited it;  that  there  had  been  a  decree  aad  a  Bale,  and  that  he  held  the 
certificate  of  Bale;  that  it  would  expire  during  the  term  of  the  policy, 
and  be  would  get  the  title.  All  these  particulars  he  explained  to 
Maxwell,  and  he  told  Maxwell  he  wanted  that  interest  insured,  and 
Maxwell  so  understood  it.  Williams'  brother  swears  to  the  same 
thing.  He  was  present,  and  says  that  the  whole  thing  was  explained 
to  Maxwell  more  than  once.  The  clerk  in  the  ofSce  of  Maxwell  con^ 
firms  this  etntement.  He  wns  present,  he  wrote  out  the  policies,  and 
he  questioned  Maxwell  about  the  thing  being  done;  doubted  the  suf- 
ficiency of  the  language;  and  Maxwell  told  him  to  fill  it  out  that  way; 
that  it  effected  the  object.  When  the  fire  took  place  Williams  went 
to  Maxwell  and  had  a  talk  with  him.  Maxwell  confirmed  his  state- 
ments in  writing. 

For  some  reason  it  seems  Williams  knew  Maxwell  better  than  some 
others,  and  he  had  Maxwell  go  before  a  notary  public,  and  he  made  a 
long  statement,  and  signed  it,  and  swore  to  it  in  the  presence  of  two 
witnesses,  and  the  notary,  and  the  witnesses  swear  that  certain  inter- 
lineations were  made  at  his  suggestion.  And  yet  Maxwell,  after  get- 
ting to  California,  and  under  contract  of  re-employment,  swears  he 
never  heard  about  this  question  regarding  the  title.  I  do  not  care  to 
discuss  such  testimony.  I  am  satisfied  that  the  story  of  Williams  is 
in  the  main  true;  that  Maxwell  nnderstood  the  character  of  the  title 
to  the  property;  and  that  he  was  requested  to  provide  for  that  state 
of  things,  and  he  carelessly  made  the  policy  as  he  did,  and  as  it  stands 
to-day.  Some  authorities  are  read, — something  about  need  of  abso- 
lute proof,  in  order  to  reform  a  legal  instrument, — but  I  do  not  attach 
any  importance  to  these,  as  I  am  perfectly  satisfied  that  the  contract 
on  which  this  policy  was  executed  was  such  as  to  demand  the  refor- 
mation of  the  policy.  I  therefore  hold  that  it  should  be  reformed  so 
as  to  express  the  fact  that  the  interest  of  Williams  as  administrator 
was  insured. 

One  or  two  other  questions  are  presented,  and  about  them  I  have 
less  difficulty.  One  of  these  was  the  provision  as  to  leased  ground; 
that  the  policy  should  be  void  unless  that  fact  was  expressed,  and  also 
if  the  property  ceased  to  bo  occupied  during  the  terra  the  policy  should 
become  void,  unless  the  company  was  notified  and  gave  its  consent. 
The  bill  seeks  to  reform  the  policy  in  both  of  these  particulars,  and 
asks  the  insertion  in  the  policy  that  it  was  known  to  be  on  leased 
ground,  and  was  to  be  permitted  to  be  vacant  at  times.  I  do  not  think 
that,  having  reformed  the  policies  as  to  the  interest  insured,  these 
questions  are  such  as  need  reformation.  I  think  provisions  can  be 
waived,  and  the  company  estopped  by  its  own  transactions  from  as* 
serting  them.  But  I  think  it  is  better  in  these  chancery  cases  to  dis- 
pose of  the  whole  case,  if  possible,  and  that  there  is  no  need  of  a  jury 
on  these  questions.  I  am  satisfied  that  Mr.  Maxwell  knew  very  well 
that  this  was  leased  ground;  that  his  attention  was  called  to  it;  and 
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that  be  made  the  instirance  with  that  understanding.  Therefore  the 
cumpany  waived  that  part  of  the  contract. 

The  lease  was  not  from  a  private  citizen,  but  from  the  city  of  Keo- 
kuk, which  could  not  be  supposed  to  have  any  interest  in  the  homing 
of  tiie  property,  or  its  destruction  in  any  way.  And  this  fact  of  the 
leased  ground  was  known  to  the  whole  board  of  insurers. 

As  to  the  occupancy  of  the  building,  if  I  was  a  juror  I  should  say 
that  the  property  was  occupied;  that  the  elevator  remained  there, 
with  its  machinery,  sometimes  used  and  sometimes  not  ased,  as  it 
had  been  for  years.  The  cessation  from-  nse  simply  meant  that  no 
8 team  was  up  and  that  nobody  went  there  to  work;  but  men  were 
around  there  all  the  time,  and  Williams  went  there  frequently, — had 
his  papers  there;  and  I  think  that  I,  as  a  juror,  notwithstanding  some 
part  of  the  time  they  were  not  using  the  elevator,  would  find  it  was 
not  vacant.  But  it  is  claimed  that  Maxwell  knew  this,  and  nobody 
could  tell  when  it  wonld  be  vacant.  Brookings  had  it  at  the  time  of 
the  insurance,  and  I  think  that  no  juror  could  be  justified  in  say- 
ing that  these  conditions  are  not  waived.  On  the  whole,  then,  I  am 
satisfied  that  this  company  contracted  to  insure  the  interest  of  Will- 
iams in  these  three  policies;  that  the  language  of  the  polioies,  failing 
to  express  that,  should  be  reformed  to  make  them  express  it.  The 
other  objeotionB  are  not  valid,  and  a  decree  shonld  be  entered  for  the 
complainant  accordingly.         '  ~ 


BuKDT,  as  Receiver,  etc.,  o.  Jaokbon. 
{Oireuit  Owrt,  E.  D.  Arkanuu.  Augiut  10,  1880.) 

1.  Prouibsobt  Note— Lubiutt  of  Iinxmsss  Whbbb  Hakbb  ib  Fiormovs  Pbb- 

BOB. 

The  payee  aad  indorser  of  a  ne^tiable  promUsoir  note  U  liable  as  maker, 
where  he  Knows  the  maker  is  a  fictitious  person  \  and  if  he  were  to  be  regarded 
as  an  indorser,  he  wonld  be  liable  on  his  indorsement  without  demand  or  notice. 

2.  I^ATioNAL  Bank— Sale  bt  Bank  op  Its  Own  Stock— Puhohabb  bt  Offigebs 

OP  Bakk— Ebtoppel. 

The  (tale  which  section  5201,  Kev.  St.,  requirifs  a  national  hank  to  make  of 
its  own  stock,  is  real  and  not  fictitious.  A.nd  where  the  president  and  cash- 
ier of  a  national  bank,  which  is  the  owner  of  some  of  its  own  stock,  purchase 
such  stock,  and  execute  tbeir  note  to  the  bank  for  the  purchase  money,  in  a 
suit  Against  them  on  the  note,  bv  the  receiver  of  such  bank,  tboy  are  estopped 
to  set  up  as  a  defense  that  their  purchase  of  the  stock  was  usauthorized,  or 
that  their  purchase  was  merely  colorable,  or  to  avoid  a  forfeiture  of  the  bank's 
charter,  or  for  any  other  deceptive  or  illegal  pnrtKuc. 

3.  Same — PuKcnASE  and  Sale  of  Stock  by  Prebident — KATiPiCATroH. 

The  sale  by  the  president  of  a  national  bank,  to  himself  and  the  cashier,  of 
the  stock  of  the  bank,  owned  by  the  Iwnk,  may  be  ratified  by  the  bank  or  iu 
legal  reprcso Illative ;  but  a  sale  by  himself  to  the  bank,  of  its  own  stock,  where 
hu  nets  in  the  double  capscitvof  seller  and  buyer,  cannot  be  ratified  when  the 
purcliase  of  the  slock  by  the  bank  is  not  necessary  to  prerent  loss  upon  a  debt 
previously  contracted.  In  the  one  caBO  the  sale  of  the  tMxk  la  enjoined  by 


Dgi  ized  by  Google 


BDNDY  V.  JACK80K. 


629 


law,  and  its  nalc  by  the  president  may  1)6  retMIed,  liOTerer  Irregular  it  may  bare 
beun  Id  the  first  instaQce;  but  the  purchase  of  lis  own  stocK  by  the  bank  ts  tn- 
teitlicted  by  law,  and  for  this  act  there  can  be  no  authorization  In  advance,  and 
no  ratification  afterwards. 

At  Lav. 

The  plaintiff  is  receiver  of  the  Hot  Springs  National  Bank,  ap- 
pointed by  the  comptroller  of  the  currency.  This  suit  is  on  a  note,  the 
facts  relating  to  which  are  as  follows:  The  Hot  Springs  National 
Bank  owned  $500  of  its  own  stock,  which  was  "laid  on  the  counter  and 
counted  as  $660  cash"  and  carried  on  the  books  as  that  much  cash. 
On  the  second  of  January,  1884,  Andrew  Bruon  and  the  defendant, 

E.  Jackson,  then  the  president  and  the  cashier,  respectively,  of  the. 
bank,  on  the  suggestion  of  Bruon,  and  for  the  purpose,  as  he  said,  of 
taking  the  stock  oat  of  the  list  of  cash  items  M  the  bank,  signed  the 
name  of  a  fietitions  .person,  as  maker,  to  a  negotiable  promissory 
note,  due  in  90  days,  for  $550,  payable  to  their  own  order,  and  in- 
dorsed this  note  to  the  bank.  In  consideration  for  their  note  they 
took  from  the  bank,  and  placed  to  their  own  account,  the  $500  of  stock, 
vhich  they  duly  transferred  to  themselves  on  the  books  of  the  bank. 
How  the  bank  acquired  this  stock,  and  how  long  it  had  belonged  to 
the  bank,  is  not  shown;  but  it  had  evidently  belonged  to  the  bank 
several  months.  The  note  was  renewed  one  or  more  times.  About  the 
time  the  bank  closed  its  doors,  Bruon  and  Jackson  transferred  the 
stock  back  to  the  bank,  and  destroyed  their  note, — the  note  here  sued 
on.  The  stock  of  the  bank  is  worthless.  There  is  no  evidence  tend- 
ing to  show  the  directors  had  any  knowledge  of  this  transaction. 

U.  Af.     O.  B.  Rose,  for  plaintiff. 

John  McClure,  for  defendant. 

Caldwell,  J.  The  payee  and  indorser  of  a  promissory  note  is 
liable  as  maker,  where  he  knows  the  maker  is  a  fictitious  person;  and 
if  he  were  to  be  regarded  as  an  indorser,  he  would  be  liable  on  his  in- 
dorsement without  demand  or  notice.  1  Pars.  Bills  &  Notes,  559, 
560.    Section  5201,  Bev.  St.,  reads  as  follows : 

"No  association  shall  make  any  loan  or  (Uscouut  on  tlie  security  of  thq 
shares  of  its  own  capital  stock,  nor  be  the  purchaser  or  liolder  of  any  sucti 
shares,  unless  such  security  or  purchase  shall  be  necessary  to  prevent  loss 
upon  a  debt  previously  contracted  in  good  faith,  and  stock  so  purcliased  or 
acquired  shall,  within  six  months  from  the  time  of  its  purchase,  be  sold  or 
disposed  of  at  public  or  private  sale;  or,  in  default  thereof,  a  receiver  may  be 
appointed  to  close  up  the  business  of  the  association,  according  to  section  fifty- 
two  hundred  and  thirty-four." 

The  bank  having  in  some  way  become  the  owner  of  this  stock,  it 
was  required  within  six  months  from  the  date  of  its  purchase  to  sell  it, 
on  pain  of  having  a  receiver  appointed  to  close  up  the  business  of  the 
bank.  It  is  obvious  the  president  of  the  bank  had  this  clause  of  the 
act  in  view  when  this  transaction  took  place,  and  that  the  execution 
of  the  note,  and  the  transfer  of  the  stock  from  the  bank  to  Bruon  and 
Jackson  was  a  scheme  to  escape  the  penalty  for  a  longer  ownership 
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of  the  stock  by  the  bank.  The  sale  which  the  lawreqnires  the  bank 
shall  make  of  its  own  stock  is  a  real  sale  and  not  a  fictitions  one. 
The  president  and  cashier,  it  is  true,  eonld  not  make  a  sale  of  tbe 

stock  to  themselves  that  wonld  bind  the  bank ;  bat  the  directors  might 
have  sold  them  the  stock;  and  when  tbe  bank,  or  its  representative^ 
elects  to  ratify  the  sale  they  made  to  themselves,  Bruon  and  Jackson 
will  not  be  heard  to  set  np  their  own  illegal  or  unauthorized  act  to  avoid 
their  contract.  Nor  will  they  he  permitted  to  allege  the  sale  and  pur- 
chase was  merely  colorable,  or  to  avoid  a  forfeiture  of  the  bank's  char- 
ter, or  for  any  other  deceptive  or  illegal  purpose.  Bigelow,  Estop,  513. 
"The  receiver  is  the  statutory  assignee  of  the  association,"  [Kennedy  v. 
Gibson,  8  Wall.  498,  506,)  and,  as  such,  possesses  all  the  powers 
requisite  to  "collect  all  debts,  dues,  and  claims  belonging  to  it,"  and 
which  the  .directors  of  the  bank  could  have  asserted  and  collected  if 
no  receiver  had  been  appointed.  The  receiver  may  therefore  treat 
tlie  purchase  of  the  stock  by  Bruon  and  Jackson  as  valid,  and  he 
elected  to  do  so  within  a  reasonable  time  after  the  facts  came  to  his 
knowledge. 

The  subsequent  effort  of  Bruon  and  the  defendant  to  relieve  them- 
selves from  liability,  by  transferring  the  stock  back  to  the  bank  and 
tearing  up  their  note,  was  futile.  The  statute  declares  the  bank  shall 
not  purchase  its  own  stock,  unless  such  purchase  shall  be  necessary 
to  prevent  loss  upon  a  debt  previously  contracted.  The  purchase  by 
'  the  bank,  through  its  president,  of  the  stock  owned  by  himself  and 
the  defendant  was  not  made  to  prevent  such  a  loss.  The  president 
of  tbe  bank  had  no  power  to  purchase  stock  from  strangers,  or  re- 
lease the  claims  of  the  bank  against  any  person.  Morse,  Bank.  146, 
147.  And,  of  course,  he  could  not  act  in  the  double  capacity  of  buyer 
and  seller,  and  contract  with  himself  for  the  discharge  of  his  own  ob- 
ligation, and,  as  president  of  the  bank,  purchase  stock  from  himself, 
which  the  bank  by  law  was  prohibited  from  purchasing  from  any  one. 
For  this  act  there  could  be  no  authorization  in  advance,  and  no  rat- 
ification afterwards.  It  does  not  have  to  be  formally  disafBrmed  by 
the  directors  or  the  receiver,  because  neither  could  ratify  or  impart 
validity  to  it  if  they  desired  to  do  so.  The  sale  of  the  stock  by  the 
bank  was  enjoined  upon  it  by  law,  and  its  sale  by  the  president  could 
therefore  be  ratified,  however  irregular  it  may  have  been  in  the  first 
iuHtaDce;  but  the  purchase  of  the  stock  by  the  bank  was  interdicted 
by  law,  and  was  therefore  incapable  of  ratification.  The  assets  of 
the  bank  constitute  a  trust  fund  for  the  benefit  of  its  creditors,  and 
when  wrongfully  diverted  can  be  followed  in  whosesoever  hands  they 
can  be  traced.  The  debt  incurred  by  the  defendant  to  the  bank,  by 
the  purchase  of  the  stock  and  the  execution  of  the  note,  has  never 
been  paid.  The  destruction  of  the  evidence  of  tbe  debt  did  not  pay 
the  debt.  The  title  to  the  stock  never  passed  from  Bruon  and  the  de- 
fendant to  the  bank.  The  stock  is  theirs,  and  if  in  the  possession  of 
the  bank,  or  the  receiver,  it  is  held  in  trust  for  them.   If  the  acts 


Dgi  ized  by  Google 


COLWELL  V.  SPBIKGFtELD  IRON*  CO.  631 

practiced  by  the  president  and  cashier  of  the  bank  in  this  case  can 
be  indulged  in  with  impanity  by  bank  officers,  then  the  safeguards 
provided  by  statute  for  the  seoarity  of  depositors  and  other  creditors 
of  the  bank  are  blank  paper. 

Let  jadgment  be  entered  for  the  plaintiff  for  the  amount  pf  the  note 
and  interest. 


OoLwsLL  and  others  v.  SPBinanELD  Iboh  Co. 

{CHreuii  Court,  S.  D.  New  York.    August  14,  1885.) 
BiKHURe — COKUIBBIOKB — EXFBBSS  AaREKllBMT~-CoUPBOHI8S. 

Plainti^  brokers  in  railway  siipplieit,  kaowiDg  of  a  party  who  wanted  rails 
and  fastenings,  telegraphed  to  defendant,  a  manufacturer  and  seller  of  railway 

^  iron,  for  prices,  to  cover  them  1  per  cent,  on  rails  and  2%  per  cent,  on  fasten- 
ings. Defendant  gave  prices,  and  a  contract  was  made  for  < '  "  sale  and  deliv- 
ery of  the  iron  at  an  agreed  price,  on  that  basis  as  to  plaiutiSa  commission,  but 
tho  contract  fell  through  by  default  of  the  purchaser,  and  no  rails  were  deliv- 
ered or  paid  for  under  It.  Afterwards,  plaintiffs,  in  consideration  of  (1,000,  can- 
celed a  contract  with  the  purchaser,  and  waived  all  claim  or  interest  in  cer- 
tain contracts,  among  them  this  contract  with  defendttnt.  in  an  action  to  re- 
cover commissions,  Aeiri,  that  a  verdict  was  properly  directed  for  defendant. 

At  Law. 

Charles  W.  Hasaler,  for  plaintiffs. 

Oeorge  Zabriakie,  for  defendant. 

Wheeler,  J.  The  plaintiffs  are  brokers  in  railway  supplies.  The 
defendant  is  a  mannfacturer  and  seller  of  railway  iron.  They  knew 
of  a  party  who  wanted  rails  and  fastenings,  and  telegraphed  to  de- 
fendant for  prices,  "to  cover  us  one  per  cent,  on  rails  and  two  and 
one-half  per  cent,  on  fastenings."  .  The  defendant  gave  prices,  and  a 
contract  was  made  for  the  sale  and  delivery  of  the  iron  at  an  agreed 
price,  on  that  basis  as  to  the  plaintiffs*  commission.  The  contract 
fell  through  by  the  default  of  the  purchaser,  and  no  rails  or  fasten- 
ings were  delivered  or  paid  for  under  it.  Afterwards  the  plaintiffs, 
by  an  instrument  in  writing  signed  by  them  and  delivered  to  the 
purchaser,  in  oonsideration  of  $1,000,  canceled  a  contract  which  they 
had  with  him,  and  waived  all  claims  or  interest  they  might  have  in 
several  contracts  named,  among  which  was  this  contract  with  the  de- 
fendant for  the  purchase  of  this  iron.  Upon  these  facts,  about  which 
there  is  no  controversy,  a  verdict'was  directed  for  the  defendant. 

1.  There  is  no  question  but  that,  as  has  been  well  argued  for  the 
plaintiffs,  brokers  employed  to  make  contracts  of  sale  or  purchase 
are,  generally,  entitled  to  their  commissions  when  the  contracts  are 
effected.  They  are  entitled  to  their  pay  when  the  work  for  which 
they  are  to  be  paid  is  done,  in  the  absence  of  express  stipulation. 
In  this  case  the  defendant  did  not  employ  the  plaintiffs  to  make 
sales,  or  contracts  of  sale,  so  that  they  oould  recover  upon  an  implied 
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promise  to  pay  for  work  dond  on  request;  bat  the  plaintiffs  applied 
to  defendant  and  soctght  prices,  as  if  acting  for  a  parehaser,  and  if 
no  provision  bad  been  made  for  commission  none  would  have  become 
due  in  any  event.  An  express  proviBion  was  made,  and  the  plaintiffs 
are  entitled  only  according  to  the  terms  of  the  provision.  These  were 
that  the  price  which  the  defendant  was  to  have  was  to  cover  to  plain- 
tiffs— that  is.  inclade  for  them — the  commission.  When  the  defend- 
ant should  receive  the  price,  the  amount  of  the  commission  woold  be 
received  for  the  plaintiffs.  Until  the  price  should  be  received  there 
would  be  nothing  for  the  plaintiffs.  There  is  nothing  about  the  bus- 
iness of  brokers  to  prevent  the  operation  of  express  engagements 
more  than  there  is  in  other  employments.  The  plaintiffs  proposed 
their  own  terms,  and  the  defendant  accepted  them,  and  has  a  right  to 
stand  upon  them.  This  does  not  hold  the  plaintiffs  to  the  default  of 
the  purchaser,  but  to  the  terms  of  their  employment,  such  as  it  was. 

3.  If  the  plaintiffs  should  recover  of  the  defendant,  the  purchaser 
would  be  liable  to  the  defendant,  for  the  amount  paid,  as  a  part  of 
the  price  of  the  iron  not  taken  and  paid  for,  in  enhancement  of  the 
damages  of  his  default.  The  purchaser  compromised  that  liability  from 
him  to  the  defendant,  and  from  the  defendant  over  to  the  plaintiffs, 
directly  with  the  plaintiffs.  This  was  a  satisfaction  of  this  claim, 
and  discharged  the  intermediate  liability.  Thurman  v.  Wild,  11 
Adol.  &  E.  453;  Bevin$  v.  Ramsey,  15  How. '179.  If  the  plaintiffs 
should  recover  their  commission  of  the  defendant  they  woold  be  twice 
paid  for  the  same  thing. 

Motion  for  new  trial  denied. 


Tatlob,  Jr.,  qui  torn,  v.  Gilxan. 
{dreuit  Cdurt,  S.  D.  3fea  York,   Augast  18,  1885  } 

1.  CopvmoHT— **  Ohabtb  "— Shebtb  or  Fapbb  GtnrTAmnfa  Tabdutbd  Iitfor- 

HATION. 

The  word  "chart,"  an  used  in  the  copyright  law,  docs  not  include  ihcots  of 
paper  exhibiting  tabulated  or  methodically  arranged  information. 

2.  Same— iMPRiMOEMENT  BT  AoBinv— RiGBT  TO  Rboovbr  Fenaltt  tuox  Pbut- 

CIFAIu 

The  penalty  or  forfeiture  given  to  a  party  aggrieved  by  tlio  infringement  of 
his  copyriglit  cannot  be  recovered  'from  a  principal  whose  agents  have,  with- 
out his  knowledge,  been  guilty  of  such  infringement. 

Action  Under  Bev.  St.  §  4965. 
R.  Robertson^  for  plaintiff. 
Andrew  Gilhooly,  for  defendant. 

Wheeler,  J.  This  action  is  brought  upon  section  4965,  Kev.  6t., 
to  recover  one  dollar,  half  to  the  use  of  the  United  States  and  half 
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to  the  nse  of  the  plaintiff,  for  each  of  seveial  hundred  thousand  cop- 
ies M  a  work  alleged  to  be  a  ehart,  copyrighted  by  the  plaintiff,  and 
printed  by  the  defendant,  and  found  in  his  posseBsion.  The  original 
copyright  act  of  1790  provided  for  maps,  charts,  and  books.  1  St.  at 
Large,  134.  A  chart  then  was  a  marine  map,  as  is  shown  by  all 
the  dictionaries  of  the  time,  both  English  and  Ameriean.  Historical 
or  other  prints  were  added  by  the  act  of  1802,  (3  St.  at  Large,  171;) 
xnnsical  compositions,  cuts,  and  engravings,  by  the  act  of  1831,  (4 
St.  at  Large,  436;)  photographs,  by  the  actof  1865,  (13  St.  at  Large, 
540;)  and  paintings,  drawings,  chromos,  statues,  s^tnary,  and  mod- 
els or  des^pis  intended  to  be  perfected  as  works  of  the  fine  arts,  by 
the  act  of  1870,  (16  St.  at  Large,  198.)  A  distinction  was  made  be- 
tween recoveries  for  the  infringement  of  the  copyright  of  a  book,  and 
those  for  that  of  the  other  works,  by  the  act  of  1831 ;  the  former  be- 
ing fixed  at  fifty  cents  and  the  latter  at  one  dollar  for  each  sheet. 
This  distinction  was  preserved  in  the  act  of  1870,  by  giving  anch 
damages  as  might  by  recovered  in  a  civil  action  in  any  eoart  of  com- 
petent Jurisdiction  for  the  infringement  of  the  copyright  of  a  book, 
and  one  dollar  for  each  sheet  of  all  but  paintings,  statues,  or  statu- 
ary, and  f  10  for  each  copy  of  those  found  in  the  possession  of  the 
infringer,  and  is  c(mtinned  to  the  present  time.  Bev.  St.  §§  4964, 
4965.  Thus  the  literary  composition  of  books  to  be  read  has  for  a 
long  time'been  protected  in  one  mode,  and  the  production  of  works 
of  art  to  be  viewed  in  another  mode,  and  charts  have  always  been 
placed  among  the  worke  of  art.  Sheets  of  paper  exhibiting  tabulated 
or  methodically  arranged  information  came  to  be  called  charts,  so 
that  a  definition  of  chart  covering  them  was  put  .into  the  edition  of 
Worcester's  Dictionary  published  in  1864,  and  into  that  of  Webster's 
Dictionary  published  in  1865.  The  plaintiff's  work  was  printed  upon 
a  single  sheet  doubled  so  as  to  make  two  leaves  with  four  pages.  On 
the  first  page  was  the  title  and  contents,  the  name  of  the  author,  and 
notice  'of  the  copyright.  On  the  second,  was  the  popular  and  elect- 
oral votes  for  president  from  1789  to  1880,  inclusive,  by  political 
parties,  with  the  names  of  candidates  and  explanatory  notes.  On 
the  third,  was  the  popular  vote  for  the  leading  candidates  for  presi- 
dent in  1880  by  states,  with  a  note  giving  the  scattering  vote  and 
the  eleotoral  vote  for  president  and  vice-president  by  states.  On 
the  fourth,  was  the  electoral  college  for  1884  by  states,  with  blanks 
•  for  the  number  of  each  for  each  leading  political  party,  the  total  elec- 
toral  vote,  the  number  necessary  for  a  choice,  the  day  of  election,  and 
the  day  of  the  meeting  of  electoral  colleges.  The  alleged  infringing 
copies  are  printed  upon  a  single  sheet  folded  in  the  same  manner. 
On  the  first  page  is  an  advertisement  of  the  Great  American  Tea  Com- 
pany. The  second,  third,  and  fourth  are  identical  in  matter  with  the 
plaintiff's ;  and  in  arrangement,  except  that  on  the  second-  page  of  the 
plaintiff's  the  columns  are  divided  and  printed  across  the  page,  and 
on  that  page  of  the  infringement  they  are  printed  entire  ap  and  down 
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the  page.  These  publications  would,  perhaps,  come  vithin  this  new 
definition  of  chart.  They  are  tabular  views  of  these  votes  methodi- 
cally arranged,  the  notes  being  explanatory  of  the  tables.  Still,  the 
compilation  of  these  tablra  was  a  literaxy  rather  than  an  artistic  per- 
formance. The  printed  work  has  leaves  and  pages,  although  these 
may  not  be  necessary  to  constitute  a  book  within  the  meaniog  of  the 
copyright  laws.    Clayton  v.  Stone,  2  Paine,  383. 

When  books  and  charts  were  first  protected  by  the  copyright  laws 
this  work  would  not  have  been  protected  as  a  chart;  nor  for  many 
years  afterwards.  No  change  baa  been  made  in  the  nse  of  that  term 
in  the  statute  to  indicate  that  congress  intended  that  it  should  take 
to  itself  there  any  new  definition.  On  the  contrary,  it  has  been  sep- 
arated from  the  word  "book."  and  kept  with  the  word  "map,"  and  other 
words  of  artistic  import,  thus  showing  an  intention  to  continue  its  nse 
in  the  same  sense  of  a  chart  of  the  class  with  maps,  and  other  worica 
of  art.  Mallan  v.  May,  ISMees.  &  W.  511;  Neal  v.  Clark,  96  U.  S. 
704.  When  it  is  doubtful  in  what  sense  a  word  is  used,  it  is  proper 
to  look  at  the  purpose  for  which  it  is  used.  While  this  statute  is 
remedial  in  so  far  as  it  furnishes  a  remedy  to  the  party  aggrieved,  it 
is  penal  as  to  so  much  of  the  recovery  as  goes  to  the  United  States. 
The  United  States  is  not  aggrieved  in  a  civil  sense;  but  the  law  is 
violated  when  the  copyright  is  infringed,  and  punishment  is  inflicted 
to  the  extent  of  one-tialf  the  sum  imposed.  Johnson  v.  Donaldson^ 
18  Blatchf.  297;  8.  C.  3  Fed.  Bkp.  22;  Sckreiher  v.Sharplese,  17  Fed. 
Rep.  589;  Schreiber  v. Sharplfaa,  110 U.  S.  7fr;  S.  C.  8  Snp.  Gt.Bep. 
423.  As  a  penal  statute,  it  must  be  construed  strictly,  and  not  be 
held  to  include  what  it  does  not  clearly  cover,  to  make  anyone  guilty 
by  construction.  Tanbt,  C.  J.,  U.  S.  v.  Morris,  14  Pet.  475.  Al- 
though it  was  ruled  at  the  trial,  for  the  purpose  of  taking  the  evidence 
as  to  the  whole  case,  that  this  might  be  found  to  be  a  chart,  on  full 
consideration  now  it  appears  that  the  word  "chart,"  aa  used  in  the 
statute,  will  not  include  it. 

The  alleged  infringement  was  done  by  the  defendant's  agents  in 
the  management  of  the  Great  American  Tea  Company  for  him,  in  his 
absence,  and  wholly  without  his  knowledge,  consent,  or  approval,  for 
the  purpose  of  disseminating  the  advertisement  of  the  wares  of  that 
concern,  which  is  owned  by  the  defendant,  but  has  been  wholly  in  the 
control  of  others  for  several  years,  on  account  of  his  inability.  A 
verdict  was  directed  for  the  defendant,  principally  upon  the  ground 
that  he  could  not  be  made  liable  in  this  action  under  these  circnm- 
stauoes.  The  scope  of  the  agency  is  to  be  inferred  from  the  fact 
that  the  management  of  the  business  of  the  tea  company  was  left 
wholly  to  the  agents.  The  business  consisted  in  dealing  in  teas  and 
coffees,  including  advertising  the  goods  extensively.  The  agents  had 
full  authority  to  do  whatever  was  necessary  about  sach  advertising. 
The  advertisement  which  took  the  place  of  the  plaintiff's  title  page 
was  no  infringement  of  the  plaintiff's  rights.    The  eleotion  statistics 
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of  tbe  other  pages  had  no  relation  whatever  to  the  defendant's  busi- 
ness. The  agents  bad  no  authority  to  do  anything  about  printing 
such  statistics  for  him.  The  statistics  served  to  give  ourrenoj  and 
admittance  to  the  advertisement ;  and  oonstitated  a  part  of  the  ve- 
hicle to  carry  ii,  as  an  attractive  picture  or  beautifully  tinted  paper 
would.  Had  tbe  agents  stolen  such  paper,  or  paper  with  such  pict- 
ure, or  paper  with  these  three  pages  of  statistics  printed  upon  it,  and 
used  either  to  print  the  advertisement  upon,  no  one  would  probably 
claim  that  the  defendant  was  thereby  guilty  of  theft,  and  could  justly 
be  convicted  of  it.  And,  if  not,  it  is  not  easy  to  see  hov  the  defend- 
ant is  guilty  of  the  offense  of  unlawfully  copying  those  pages  on  ac- 
count of  what  the  agents  did,  although  he  might  be  liable  civilly  for 
the  damages  in  either  case.  There  are  many  cases  where  property 
is  forfeited  on  account  of  some  situation  in  which  it  is  placed  with- 
out the  knowledge  or  consent  of  the  owner,  bat  in  such  cases  tbe 
property  only  is  proceeded  against,  and  there  is  no  conviction  of  the 
owner  to  affect  his  person  or  other  property.  U.  S.  v.  Brig  Malfk 
Adhel,  3  How.  210  ;  DobUns'  D'utillerp  v.  U.  S.  96  U.  8.  896.  And 
there  are  cases  where  it  is  held  that  the  act  of  the  agent  in  the  course 
of  his  employment  is  evidence  against  the  principal  in  a  criminal 
proceeding,  but  evidence  which  may  be  rebutted  by  showing  want  of 
knowledge,  consent,  or  encouragement.  Com.  v.  Nichoh,  10  Mete. 
259;  Attorney  General  v.  Siddeut  1  Cromp.  &  J.  219;  Itiz  v.  Gutch,  1 
Moody  &  M.  433 ;  Rex  v.  Almon,  6  Burr.  2686.  Here  this  want  ap- 
peared. Cases  of  soles  of  intoxicating  liquor  are  instanced,  but  in 
such  cases  the  statute, frequently  prohibits  and  punisties  sales  by 
agents  and  servants  expressly.  Where  a  penalty  or  forfeiture  is  given 
to  a  party  aggrieved,  so  that  the  recovery  is  a  remedy  for  the  injury, 
the  right  to  recover  may  be  founded  upon  the  doings  of  agents,  the 
same  as  other  rights  of  action.  Stockwell  v.  U,  S.  IS  Wall.  531; 
Attorney  General  v.  Sidden,  1  Cromp.  &  J.  219.  That  tbe  recovery 
is  for  more  than  single  damages,  or  of  a  fixed  sum,  is  not  mate- 
rial, if  it  is  for  compensation.  Burnett  v.  Ward,  42  Vt.  80;  New- 
imn  V.  Waite,  43  Vt.  587.  But  when  the  penalty,  or  a  part  of  it,  is 
inflicted  for  punishment  only,  the  guilt  of  the  party  to  be  punished 
should  be  established.  Sckreiber  v.  Sharplesa,  6  Fed.  Bep.  175.  As 
the  case  is  now  considered,  a  verdict  for  the  plaintiff  would  fail  upon 
each  of  these  grounds. 

Motion  for  new  trial  denied. 
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Myers  v.  CaliiAOHan. 


{areuit  Oourt,  N.  D,  llUjutii.    July  6, 1885.  ( 


1.  CopTRiaHT—lKVRiNaKMKNT—DAMAOES  — Profits  on  Salbof  Skcond-Haitd 
Books  bt  ISFRinaiKa  Publibbek. 

A  putilisher  who,  bariog  published  and  sold  books  in  vioUtUm  of  the  rights 
of  the  owner  of  the  copyright,  purchases  such  books  and  rejiellB  tbeoi,  niay  be 
charged  with  the  profit  resTlz^  Mm  the  second  sales,  in  addition  to  that  real- 
ized from  the  tirst  sales. 

3.  Samb— Deterhinino  Selling  Pbiob  of  IsFRisoiHa  BsponTs  FoRUUie  Part 

OF  Full  Sets  S^ld.  , 

M.  owned  the  copyright  of  rolnmes  39  to  46  of  the  Illinois  Reports,  and  the 
state  reporter  the  copyright  for  the  later  volumes.  C,  who  owned  the  copy- 
right of  volumes  1  to  31,  inclusive,  republished  and  sold  volumes  39  to  46,  m 
violation  of  the  rights  of  M. ,  in  full  sets  made  up  of  the  volumes  owned  by  him, 
the  infringing  volumes,  and  volumes  purchased  from  the  reporter,  Ileta,  that 
the  selling  price  of  the  infringing  volumes  might  be  determined  with  sufficient 
accuracy  by  deducting  from  the  amount  received  for  a  full  set  of  reports  the 
amount  paid  for  the  volumes  purchased  from  the  state  reporter,  and  then  divid- 
ing the  balance  by  46. 

8.  BAHB— GXPBSSB  OF  iNFRmOBRS'  BOBINESS. 

The  report  of  the  master  as  to  the  general  nvcngp  expenses  of  the  Infrin- 
ger's business,  which  should  be  deduct^  from  the  proceeds  of  the  sales  of  the 
infringing  volumes,  alBrraed. 

4.  Sascb— E^BSSBS  or  BraRBOTTprao.  • 

An  infringer  will  not  be  allowed  to  charge  tne  cost  ot  stereotyping  the  in- 
fringing volumes  as  a  part  of  the  expunse  of  producing  ihem. 

5.  BaME — PAnTNERB'  SALARIES. 

When  the  infringers  are  partners,  and  under  the  partnership  agreement  each 
member  is  entitled  to  dra%v  out  of  the  business  for  his  personal  expenses  and 
support  a  specific  sum  per  annum,  the  ainouiits  so  drawn  out  by  the  respective 
partners  cannot  be  included  as  part  of  the  general  expenses  of  the  firm  in  con- 
ducting its  business,  In  order  to  arrive  at  the  percentage  of  sudi  expeosea 
ifuMsr  Go,  V.  Goodyear^i  Wall.  788,  distinguished. 

6.  Bame— ExPBNSE  OF  EorroBiAL  Work. 

The  amount  paid  by  an  infringer  for  editing  the  Infringing  volumes  will  not 
be  allowed  as  an  item  of  expense  in  producing  them. 

7.  8aue — Cost  of  Unsold  Voluhes. 

Where  the  infringer  has  not  been  required  by  the  decree  of  the  court  to  sur- 
render the  unsold  Infringing  volumes,  but  has  been  restrained  from  selling 
them,  and  has  retained  them  In  his  iiossession,  he  cannot  be  credited  for  the 
co8t  of  these  volumes  in  order  to  determine  the  profits  uf  those  already  sold. 

8.  Samk — Bdkden  of  Proof. 

While  a  court  will  not  presume  that  all  the  money  received  by  a  piratical 
publisher  on  the  sale  of  hu  books  is  profit,  still,  as  the  proof  as  to  the  cost  of 
producing  the  work  Is  wholly  in  the  control  of  the  defendant,  the  complain- 
ant makes  a  prima  facit  case  of  right  to  recover  by  showing  the  selling  price 
^nd  the  usual  manufacturers'  cost. 

Exceptions  to  Master's  Beport. 

J.  V.Le  Moyne  and  Geo.  W.  Cotkranf  for  complainant/ 
Jag.  L.  High,  for  defendants. 

Blodoett,  J.  The  original  bill  in  this  case  charged  that  complain- 
ant was  owner  of  the  copyright  of  volumes  32  to  38»  inclasive,  of  the 
reports  of  the  decisions  of  the  supreme  coart  of  Uliaois,  and  that  de- 
fendants had  infringed  the  same.  By  the  supplemental  bill  com- 
plainant charged  that  he  was  the  owner  of  the  copyright  of  volumes  39 
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to  46,  incIuBive,  of  the  Bame  series  of  reports,  and  that  defendants  had 
infringed  upon  his  right  as  such  owner,  and  an  accounting  was  de- 
creed as  to  both  bills,  after  bearing  on  the  pleadings  and  proof,  and 
Reference  was  made  to  masters  to  ascertain  and  report  the  amount  of 
defendants'  profit  in  the  publication  and  sale  of  the  infringing  toI- 
umes;  the  case  made  under  tbe  original  bill  having  been  referred  to 
Bishop,  master,  and  the  case  made  under  the  supplemental  bill  hav- 
ing beion  referred  to  Bennett,  master.  These  masters  have  respect- 
ively made  their  reports;  Mr.  Bishop,  by  his  report,  finding  that  de- 
fendants shontd  be  charged  with  $13,451.19  as  the  proceeds  of  the 
sale  of  volumes  32  to  dS,  and  that  they  were  entitled  to  be  credited 
with  $6,465.14  as  the  proper  cost  of  producing  said  volumes,  thus 
leaving  profit  of  $6,986.05,  for  which  he  recommended  a  decree  be 
made.  This  report  was  on  the  basis  that  the  averi^  sale  of  these 
Tolnmes  by  defendants  was  at  the  rate  of  $4.62^  per  volnme,  which 
the  master  concluded  was  a  fair  average  price,  as  shown  by  the  proofs. 
Mr.  Bennett,  by  his  report,  found  that  the  diefendants  should  be  charged 
wiUi  $10f331.48  as  the  proceeds  of  sales  of  volumes  89  to  46,  in- 
dnsive,  and  that  they  were  entitled  to  be  credited  with  $5,798.44  as 
the  proper  cost  of  producing  said  volames,  thus  leaving  a  profit  to 
the  defendants  of  $4,433.44,  for  which  he  recommended  a  xlecree. 

Both  complainant  and  defendants  have  filed  exceptions  to  these 
reports,  and  these  exceptions  have  been  argued  orally,  and  by  briefs 
supplementing  the  oral  arguments. 

The  objeotions  urged  on  behalf  of  complainant  are  mainly  to  the 
report  of  Mr.  Bennett.  The  first  objection  is  that  the  master  refused 
to  allow,  as  part  of  complainant's  damages,  the  profits  of  the  defend- 
ants on  about  156  of  the  infringing  volumes  which  had  been  sold  by  de- 
fendants and  purchased  in  again  as  second-hand  books,  and  resold; 
the  master  holding  that,  having  oha^d  the  defendants  with  the 
profits  on  the  first  sale  of  these  volumes,  they  had  a  right  to  huy  them 
in  at  second  hand,  and  could  then  sell  them  again  without  accounting 
for  the  second  profit.  I  think  this  exception  well  taken.  The  law 
intends  to  secure  the  owner  of  a  copyright  of  any  book  or  literary 
composition  the  ^monopoly  of  tbe  market  for  such  book, — that  is,  tbe 
rigfit  to  supply  all  who  wish  to  purchase, — and  if  the  infringing  pub- 
lisher can  buy  at  second  hand  the  infringing  publication,  and  again 
place  it  on  the  market,  to  that  extent  he  supplants  the  owner  of  the 
copyright,  who  has  the  right  to  supply  the  demand.  It  is  well  known 
that  man;  books  are  purchased  only  to  serve  a  temporary  purpose 
by  the  purchaser,  and  when  that  purpose  has  been  served,  the  pur- 
chaser puts  the  book  again  upon  the  market.  When  he  does  so, 
and  finds  a  purchaser,  he,  to  that  extent,  interferes  with  the  owner 
of  the  oopyright.  While  it  may  be  true,  if  an  infringing  publisher 
has  sold  a  volume  and  accounted  to  the  owner  of  the  copyright,  the 
purchaser  of  that  volume  holds  it  free  of  any  claim  by  the  owner  of 
the  copyright,  yet  I  do  not  understand  that  such  purchaser  can  put 
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the  work  again  upon  the  market  without  aocoanting  to  the  owner  of 
the  copyright;  and  the  case  Beeme  much  Btronger,  from  an  equitable 
point  of  view,  when  the  infringing  publisher  buys  the  book  or  roiume 
be  has  thus  sold,  and  again  puts  it  upon  the  market  and  supplies  tbre 
customer  who,  otherwise,  would  have  been  compelled  to  bay  from 
the  owner  of  the  copyright.  I  therefore  conclude  that  the  master 
should  have  charged  the  defendants  with  the  profit  on  these  resales. 

The  next  exception  of  complainant  to  Mr.  Bennett's  report  goes 
to  the  mode  by  which  the  master  arrived  at  the  average  price  at  which 
defendants  sold  the  infringing  volumes  39  to  46.  The  defendants  are 
publishers  of  and  dealers  in  law  books  in  the  city  of  Chicago.  They 
own  the  copyright  or  control  the  sale  of  volumes  of  the  Illinois  Be- 
ports  from  1  to  31,  inclusive.  Mr.  Freeman,  the  present  reporter  of 
the  supreme  court,  owned  the  copyright  of  all  the  volumes  above  46, 
and  the  most  of  these  sales  were  made  in  sets,  the  infringing  volames 
being  used  to  fill  out  the  sets.  Defendants  purchased  the  volumes 
above  46  of  Mr.  Freeman  at  his  regular  rate;  and,  for  the  purpose  of 
determining  the  selling  price  of  the  infringing  volumes,  the  master 
deducted  from  the  amount  received  for  a  full  set  of  reports  the  amouut 
paid  Mr.  Freeman,  and  then  divided  the  balance  by  46  to  obtain  the 
price  at  which  defendants  sold  the  infringing  volamea.  thus  making 
the  selling  price  of  the  infringing  volumes  and  those  owned  of  sold  by 
defendants  the  same,  and  by  this  rule  the  average  selling  price  of  the 
infringing  volumes  is  $4.34.  while  the  complainant  insists,  from  the 
proof  before  the  master  of  separate  sales  by  defendants  of  nearly  400 
copies  of  the  infringing  volames,  an  average  price  of  $4.5S  8-10  is 
shown;  but  the  master,  in  consideration  of  the  impossibUity  ot  ascer- 
taining from  the  proof  the  exact  price  which  defendants  had  received 
for  the  infringing  volumes,  split  the  difference  between  the  price  arrived 
at  by  the  defendants'  rule  and  that  contended  for  by  the  complainant, 
and  fixefl  the  selling  price  at  $4.46  4-10  per  volume.  In  this,  I  think, 
the  master  approximated  as  nearly  to  the  trae  amouot  as  could  be 
done,  and  I  am  not  disposed  to  disturb  his  action  in  that  regard.  It 
is  conceded  that  the  exact  selling  price  cannot  be  arrived  at  from  the 
proof.  It  also  appears  that  about  400  copies  were  sold  at  higher 
rates  than  results  from  the  price  by  sete,  and  I  thia&  the  master  was 
justified  in  taking  the  mean  result  of  the  two  methods. 

The  next  objection  involves  the  conclusion  by  both  masters  as  to 
the  percentage  of  the  general  average  expenses  of  defendants'  busi- 
ness, which  should  be  deducted  from  the  proceeds  of  the  sales  of  the 
infringing  volames ;  the  objection  being  mainly  nrged  on  the  gconnd 
that  defendants  had  not  clearly  and  actually  shown  from  their  books 
and  other  sources  of  proof  the  percentage  of  their  expenses  to.  their  re- 
caipts  in  the  transaction  of  their  business  during  the  time  the  infringe- 
ment was  going  on.  Inasmuch  as  the  object  of  an  inquiry  like  this  is 
to  ascertain  the  profits  which  defendants  have  inade,  or  ought  to  have 
made,  from  their  infringement  of  the  copyright,  and  award  those  prof- 
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i  by  way  of  damages  to  the  complainant,  so  that  the  defendants 
lall  make  no  gain  by  their  piracy,  it  is  clear  that,  in  order  to  ar- 
\-e  at  these  profits,  we  must,  as  nearly  as  practicahle,  ascertain  the 
roper  cost  to  defendants  of  manufacturing  the  infringing  volumes, 
ad  the  cost  of  selling  the  same ;  or,  in  other  words,  if  the  cost  of  sell- 
ig  these  particular  books  was  only  a  part  of  defefadants'  bnsiness, 
ow  much  of  the  general  expenses  of  the  defendants  in  conducting 
leir  business  should  be  deducted  from  the  proceeds  of  these  sales, 
he  defendants  contended  that  the  proof  shows  that  it  cost  them  17 
er  cent,  of  the  grcms  proceeds  of  siJes  to  sell  their  books,  and  that, 
□erefore,  they  were  entitled  to  a  credit  of  that  amount  from  the 
Toceeds  of  the  sales,  in  addition  to  the  cost  of  production.  Mr.  Ben- 
ett  concluded  from  the  proof  before  him  that  12  per  cent,  was  a 
%ix  allowance  to  the  defendants  for  their  general  expense  credit,  and 
Ir.  Bishop,  from  the  proof  before  him,  allowed  12  7-8  per  cent,  for 
hese  average  expenses.  Without  discussing,  which,  it  seems  to  me, 
t  would  not  be  profitable  or  material  at  this  stage  of  the  case  to  do, 
he  question  as  to  who  had  the  burden  of  proving  the  credit  to  be  al- 
owed  defendants  from  the  gross  proceeds  of  their  sales  in  order  to  de- 
ermine  their  profits,  it  is  sufficient  to  say  that  the  conclusions  of  Uie 
wo  masters  as  to  the  percentage  of  this  general  'expense  account  are 
10  nearly  alike  that  1  am  fully  content  to  allow  their  findings  in  this 
■egard  to  stand.  If  the  testimony  before  Mr.  Bennett  was  left  in  any 
•espect  incomplete  or  unsatisfactory ,  by  reason  of  defendants'  declining 
»  produce  papers  or  books,  the  complainant  could,  by  proper  applioa- 
)ion  to  the  court,  have  compelled  the  production  of  such  books;  and, 
laving  failed  to  make  such  application,  it  is  now  too  late  to  complain 
in  that  ground.  Both  parties  submitted  before  the  master  such  proof 
18  they  saw  fit  upon  the  question  of  expense,  and  if  either  of  them 
thought  more  proof  necessary  and  obtainable,  they  should  have  ap- 
plied to  the  court  for  it  in  apt  time. 

The  next  objection  is  in  regard  to  the  finding  of  .Mr.  bishop  as  to 
the  price  at  which  defendants  sold  volumes  32  to  38,  inclusive.  He 
found  the  average  price  per  volume  at  which  the  defendants  sold  the 
infringing  volumes  32  to  38  was  $4.62^,  while  the  plaintiff  insists 
that  the  price,  as  fixed  by  the  proof  of  sates  of  separate  volumes,  and 
defendants'  catali^ue  of  prices,  should  have  been  found  much  higher. 
I  have  examined  the  proof,  and  am  content  with  the  master's  find- 
ing in  this  regard.  As  I  have  said,  in  regard  to  Mr.  Bennett's  find- 
ing, it  is  impoBsible  to  determine  from  the  evidence  the  exact  average 
price  per  volume,  and  also  impossible  to  determine  the  exact  price  at 
whicli  defendants  sold  each  infringing  volume.  The  master  seems  to 
me  to  have  carefully  considered  all  the  proof  before  him,  and,  I  think, 
has  fairly  approximated  to  the  truth. 

Upon  the  accounting  the  defendants  claimed,  as  part  of  the  expense 
of  prodacing  the  infringing  volumes,  the  cost  of  making  stereotype 
plates,  instead  of  printing  the  edition  from  the  type.    This  item  is 
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conceded  by  the  proof  to  be  eqnal  to  50  per  cent,  of  the  cost  of  com- 
poeition ;  that  is,  if  it  cost  $500  to  set  the  type  for  a  volume,  it  costs 
$250  more  to  make  stereotype  plates,  thus  making  the  plates  for  the 
volume  cost  $750.  Both  masters,  on  the  accounting,  rejected  this 
item»  and  allowed  only  the  cost  of  type-setting,  press-work,  bindio^ 
and  the  cost  of  materials  used  in  producing  the  infringing  volume, 
and  defendants'  first  exception  goes  to  the  refusal  of  both  masters  to 
allow  them  for  this  expense  of  stereotyping.  I  think  the  testimony 
before  the  masters  upon  this  point  shows  quite  satisfactorily  that  it 
is  now  a  common  practice  among  publishers  of  standard  books  to  ste- 
reotype the  matter  and  print  from  the  stereotype  plates;  but  it  shows 
with  equal  certainty  that  stereotyping  is  merely  a  convenience  to  the 
publisher,  and  not  a  necessity,  and  I  fully  concur  with  the  masters 
who  have  considered  this  case  that  an  infringer  should  not  be  allowed 
to  charge  an  unnecessary  cost  against  one  whose  rights  he  has  in- 
vaded. The  defendtuits  have  been  found  by.  the  decrees  in  this  case 
to  have  been  trespassers  and  wrong- doers  in  the  premises,  and  should 
not  be  permitted  to  chaige  the  complainant  with  this  stereotyping 
expense,  which  they  might,  perhaps,  have  properly  incurred  if  they 
had  had  the  lawful  right  to  publish  these  volumes.  The  defendants 
must  be  held  to  have  known  at  the  time  they  incurred  this  expense 
that  they  were  wrong-doers,  and  ooald  not  proceed  in  all  respects  as 
though  they  had  a  right  to  publish  these  books,  and  make  their  ar- 
rangements to  continue  the  publication  as  the  demand  should  arise 
for  future  editions,  while  all  these  expenses  might  with  entire  pro. 
priety  have  been  incurred  by  one  who  had  the  lawful  right  of  publi- 
cation. 

The  next  exception  by  the  defendants  is  the  refusal  of  both  masters 
to  allow  the  salaries  of  the  several  defendants  as  part  of  the  general 
expense  of  conducting  their  business.  The  proof  shows  that  the  part- 
nership agreement  between  the  defendants  contained  provisions  by 
which  each  ^ember  of  the  firm  was  entitled  to  draw  out  of  the^bnsi- 
ness  for  his  personal  expenses  and  support  a  specific  sum  per  annum, 
and  the  contention  of  defendants  is  that  the  sum  so  drawn  out  by  the 
respective  partners  is  part  of  the  general  expenses  ot  the  firm  in  con- 
ducting its  basiness,  and  should  be  included  in  order  to  arrive  at  the 
percentage  of  such  expenses;  bat  I  agree  with  the  meters  that  the 
complainant  is  not  equitably  obliged  to  contribute  to  the  support  of 
the  defendants  while  they  are  engaged  in  destroying  his  property,  as 
would  be  the  case  if  the  court  should  sustun  the  position  of  the  de- 
fendants in  this  regard. 

The  only  ease  which  seems  to  support  the  defendants'  position  in 
this  respect  is  Rubber  Co.  v.  Ooodyearp  9  Wall.  788;  but  that  was  a 
suit  against  an  incorporated  company,  and  the  salaries  of  its  officers 
for  conducting  its  business  were  deemed  part  of  the  proper  expenses 
of  the  company,  thus  differing,  as  it  seems  to  me,  in  principle  from 
this  case. 
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,  Tho  next  objection  by  the  defendants  to  the  master's  report  is  that 
both  masters  refused  to  iiUow  as  an  item  of  defendants*  eipense  in 
prodacing  the  infringing  yolutnes  in  question  certain  sums  paid  by 
defendants  for  editing  these  volumes.  It  seems  to  me  this  objection 
is  fully  met  by  the  decree  of  the  court  holding  that  these  volumes  in- 
fringe the  complainant's  copyright.  It  is  said  that,  although  the  court 
so  found,  yet  the  defendants  paid  quite  a  considerable  sum  for  edit- 
ing these  Yolumes ;  but  neither  th,e  masters  nor  the  court  can  draw 
the  line  and  say  how  much  of  this  editorial  work  ought  to  be  paid 
for  or  allowed.  The  court  has  found,  that  the  books,  as  published, 
_  violated  the  complainant's  copyright,  and,  so  far  as  the  complainant 
is  concerned,  it  can  make  no  difference  whether  the  defendants  have 
paid  for  editing  them  or  not.  They  might  ai  well,  for  the  purposes 
of  this  case,  have  copied  the  books  bodily,  without  editorial  help,  as 
to  have  imitated  them  to  the  extent  found  by  the  court. 

Defendants  also  except  to  the  Andiiig  of  the  masters  as  to  the  av- 
erage selling  price  of  the  volumes.  I  have  already  said,  in  disoassing 
the  exceptions  of  complainant,  all  that  I  deem  necessary  as  to  these 
exceptions  by  defendants. 

It  is  also  contended  by  defendants  that  Mr.  Bennett  erred  in  finding ' 
that  the  defendants  had  made  any  profit  by  the  publication  of  volumes 
39  to  46,  and  insisted  that  the  proof  showed  they  had  made  no  profits 
whatever  ont  of  the  publication  of  these  volumes.  Much  of  the  argu- 
ment has  already  been  considered  in  discussing  the  item  of  stereo- 
typing, salaries,  editorial  work,  etc.,  but  it  is  also  urged  that  Mr.  Ben- 
nett erred  in  not  allowing  the  defendants  for  the  cost  of  the  unsold 
volumes ;  the  defendants  contending  that  they  should  be  credited  for 
the  cost  of  these  volumes  in  order  to  determine  the  profits  of  those 
already  sold. 

The  decree  in  the  case  does  not  require  the  defendants  to  surrender 
these  volumes  to  complainant,  but  merely  enjoins  the  defendants  from 
selling  them.  If  the  defendants  should  offer  to  surrender  the  volumes 
on  hand  to  the  complainant,  it  would  be  equitable  to  require  the  com- 
plainant to  allow  the  cost  of  these  volumes  in  the  accounting;  but  so 
long  as  the  defendants  decline,  or,  at  least,  do  not  offer,  to  turn  these 
unsold  volumes  over  to  the  complainant,  it  does  not  seem  to  me  right 
that  they  should  be  allowed  the  cost  of  producing  them.  Undoubt- 
edly, the  defendants  prefer  to  retain  the  possession  of  these  volumes, 
under  the  injunction  restraining  their  sale,  until  they  have  tested  the 
questions  raised  in  the  case  by  an  appeal  to  the  supreme  court,  rather 
than  surrender  them  to  the  complainant,  and,  so  long  as  they  elect 
to  do  this,  it  seems  to  me  the  finding  of  the  master  is  correct. 

I  have  thus  gone  through  the  exceptions  topically^  rather  than  <e- 
rintim,  and  have,  I  think,  considered  all  the  points  raised  in  the  nu- 
merous exceptions  filed.  In  regard  to  the  question  as  to  who  has  the 
burden  of  proof  as  to  the  amount  of  defendants*  profit  it  seems  to 
me  that,  while  the  court  will  not  presume  that  all  the  money  received 
v.24F,no.ll— 41 
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by  a  pirfttical  publisher  on  the  sale  of  his  books  is  profit,  still,  as  the 
proof  as  to  cost  of  producing  the  work  is  wholly  in  the  control  of  the- 
defendants,  the  complainant  makes  a  prima  facie  case  of  right  to  re- 
cover by  showing  the  selling  price,  and  the-UBual  manafactarers'  cost. 
The  defendants,  if  for  any  reason  they  are  not  content  to  abide  by  the 
proof  as  to  ordinary  cost  of  production  to  the  trade,  must  take  the 
burden  of  showing  by  their  own  proof  what  their  actual  legitimate  ex- 
penses were. 

The  complainant's  first  and  second  exceptions  to  Mr.  Bennett's  re- 
port are  sustained,  and  all  the  other  exoeptions  filed  by  complainant 
and  defendants  are  overruled,  %nd  a  re-reference  ordered  to  Mr.  Ben- 
nett to  state  the  account  as  to  the  profits  of  the  resold  volumes,  un- 
less the  parties  shall  stipulate  aa  to  such  profits. 


1.  Fatentb  for  Invkktiosb—Damaoks  for  Infuiitgemejit— Lickkkb  Feb. 

Where  a  patentee  does  not  desire  to  retain  a  close  monopoly  of  h!a  inTention, 
the  amount  of  the  license  fee  which  he  has  fixed  in  his  dealings  with  other  par- 
ties may  be  considered  n  proper  compensation  in  damages,  where  thecharacter 
of  the  infringement  does  not  justify  exemplary  damages. 

2.  Same— -NoMiNAi,  Dauageb. 

Although  the  questions  may  be  close,  still  it  is  maDifesUy  wroDg,  his  inven- 
tioD  appearing  to  be  valuable,  that  a  patentee  should  only  he  allowed  nomlDal 

damages  against  an  infringer. 

8.  Same — Agreement  to  BEcnRE  Introduction  op  Patented  AIachinb. 

Agreements  made  to  secure  the  manufacturer  an  introduction  of  a  patented 
machine  are  not  to  be  considered  aa  nnqualifled  licenses  fixing  a  royalty  or 
license  fee,  which  can  be  accepted  ao  establishing,  within  the  language  of  the 
court  in  Seymour  t.  3i<A)ormick^  16  Row.  480,  the  average  of  actual  damages 
sustained  by  a  patentee  when  his  invention  is  used  without  license. 

4.  Bake— Kate  of  Rotat<tt. 

Where  a  license  under  letters  patent  provides  for  the  payment  of  aro^lty  of 

five  dollars  a  machine,  but  subject  to  a  reduction  of  three  dollars  if  paid 
promptly,  etc.,  it  will,  on  the  question  of  assessing  damages  against  a  ^ird 
party,  be  considered  as  establishing  a  royalty  at  the  lower  rate. 

9.  Same— Revoked  (jr  Abandoned  License. 

Where  the  question  is  close,  n  revolted  or  abandoned  license  may  be  consmered 
as  throwing  li^ht  upon  the  value  which  an  inventor  has  put  upon  tho  right  to 

manufacture  his  patented  machine. 

6.  Same — Allowance  of  Interest. 

In  this  case  the  courl  reduces  the  amount  reported  by  tfie  master  fmm  five 
dollars  to  three  dollnrs  a  machine,  but  uUoiot  interett  from  the  date  of  the  inter* 
luciitory  decree  establisliing  tho  pattern  and  the  fact  of  infringement. 


Gbabak  v.  Gehbta  Lake  Gbawfobd  Masup'o  Co. 


{Oireuii  Cowrt,  E.  B.  Witeontin.   May  10, 1881.) 


In  Equity. 

Banning  d;  Banning,  for  complainant. 
Flanders  dt  Bottum,  for  defendant. 


GRAHAM  V.  GENEVA  LAKE  CRAWFOBD  UANUF'o  00.  643 


Dyer,  J.  In  cases  like  this  the  theory  of  the  law  is  that  the  com- 
plainant shall  recover  the  actual  damages  which  he  has  sustained 
by  reason  of  the  infringement.  In  arriving  at  such  damages  it  is 
held  that  where  the  patentee  does  not  desire  to  retain  a  close  mo- 
nopoly of  his  invention,  the  amount  of  the  license  fee  which  he  has 
fixed  in  his  dealings  with  other  parties  may  be  considered  a  proper 
compensation  in  damages  where  the  character  of  the  infringement 
does  not  justify  exemplary  damages.  I  have  examined  with  care  all 
the  cases  cited  in  which  the  rule  just  stated  is  enunciated,  and  uni- 
formly they  are  cases  where  the  license  fee  or  royalty  was  fixed  with- 
out question  by  the  patentee^  and  was  well  established;  and  the  dif- 
ficulty in  the  present  case  is  in  determining  whether  Graham  had 
an  established  price  for  a  license,  while  the  defendant  was  manufact- 
nring  and  selling  its  infringing  machine,  which  can  he  adopted  as  a 
measure  of  actual  damages  within  the  principle  laid  down  by  the  au- 
thorities. This  is  the  pinch  of  the  ease,  and  I  have  been  not  a  little 
perplexed  to  know  just  what  the  court  should  do  in  disposing  of  the 
exceptions  to  the  master's  report.  Undoubtedly  the  complainant 
should  not  have  his  claim  reduced  to  nominal  damages.  That,  I 
think,  would  be  manifestly  wrong.  Not  much  satisfactory  light  can 
be  extracted  from  the  ^Vaterman  and  Waterman  &  Bloom  contracts. 
The  two  contracts  first  made  have  been  lost,  and  cannot  be  produced. 
The  one  of  date  January  29, 1870,  is  in  evidence.  They  all.  accord- 
ing to  the  evidence,  provided  for  the  payment  of  a  royalty  of  $10  on 
each  machine,  bnt  they  appear  to  have  contained  various  provisions 
and  qualifications  to  cover  contingencies,  which  materially  affected 
their  character  as  licenses,  by  which  an  absolute  license  fee  was  fix^d. 
The  contract  in  evidence  contains  numerous  conditions,  intended, 
evidently,  to  secure  the  introduction  to  public  notice  and  use  of  the 
Graham  invention,  and  providing  for  the  return  to  Waterman  of  cer- 
tain proportions  of  the  royalty  upon  the  happening  of  certain  con- 
tingencies.  And  I  am  inclined  to  look  upon  all  of  these  agreements 
made  with  Waterman  and  Waterman  &  Bloom  as  rather  partaking 
of  the  nature  of  efforts  to  secure  the  manufacture  of  the  machine 
and  its  introduction  into  public  use  than  as  unqualified  licenses  fix- 
ing a  license  fee  which  could  be  accepted  as  establishing,  within  the 
language  of  the  court  in  Seymour  v.  McCormiek^  16  How.  480,  the  av- 
erage of  actual  damages  sustained  by  the  patentee  when  his  inven- 
tion should  be  used  without  his  license. 

By  the  arrangement  with  the  Bioomington  Company,  which  was  ver- 
bal, it  is  said  that  a  royalty  of  $10  was  to  be  paid ;  but  nothing  was 
ever  done  by  that  company,  and  nothing  was  ever  realized  by  Gra- 
ham. By  the  agreement  with  the  Wa3Tie  Agricultural  Company,  a 
royalty  of  three  dollars  was  to  be  paid,  and  the  license  included  some- 
thing more  than  the  invention  in  question.  Nothing  was  done  under 
this  license,  and  it  was  afterwards  revoked.  By  the  license  granted 
to  the  Ann  Arbor  Agricultural  Company,  a  soyalty  of  five  dollars  was 


Dgi  ized  by  Google 


644 


FEDERAL  REFORTEB. 


to  be  paid,  sabject,  however,  to  a  redaction  to  three  dollars  if  the  com- 
pany should  faithfully  perform  the  oootract  on  its  part,  and  ehonid 
make  prompt  payments  as  the  contract  requires.  This  license  is  un- 
derstood to  be  now  in  force,  and  it  is  evidently  the  license  upon  which 
complainant's  counsel  depends  as  establishing  a  license  fee  of  five 
dollarB,  and  upon  which  the  master  also  relied  in  adopting  that  amount 
as  measuring  the  complainant's  damages.  It  is  to  be,  observed,  how- 
ever, of  this  license  that  it  was  granted  pending  this  suit,  and  therefore 
it  can  hardly  be  claimed  that  it  proves  a  license  fee  established  before 
this  case  was  commenced,  and  while  the  defendant  was  infringing. 
However  that  may  be,  the  question  is  whether,  if  the  complainant  has 
established  a  license  fee  at  all  which  should  govern  in  the  present  con- 
troversy, it  may  not  be  said  to  be  three  dollars  with  as  much  force  as  it 
may  be  said  to  be  five  dollars.  As  we  have  seen,  the  license  to  the 
Wayne  Company  provided  for  a  royalty  of  three  dollars.  True,  it  was 
revoked  and  abandoned,  and  it  has  been  held  that  the  price  for  which 
an  inventor  in  a  single  instance  may  have  sold  his  right  to  certain  ter- 
ritory is  not  a  criterion  by  which  to  determine  the  value  of  his  patent, 
or  the  damages  sustained  from  its  infringement.  But  in  a  case  like 
the  present,  where  it  is  a  close  question  whether  it  can  be  said  that 
the  patentee  has  established  a  fixed  and  positive  license.fee  or  royalty 
at  all.  it  seems  to  me  that  this  license  may  be  looked  at  as  throwing 
light  upon  the  value  which  the  inventor  has  put  upon  the  right  to 
manufacture  his  machine,  so  far  as  it  is  to  be  considered  iu  dispos- 
ing of  the  present  case.  Further,  wevfind  that  by  the  license  to  the 
Ann  Arbor  Company  the  royalty  of  five  dollars  is  subject  to  be  re- 
duced to  three  dollars  if  the  company  performs  its  contract,  and  the 
legal  presumption  is  that  the  company  will  perform.  Now,  in  view  of 
this  state  of  the  case,  has  not  the  patentee  really  established  three 
dollars  as  his  license  fee  as  effectually,  for  present  purposes,  as  it 
may  be  said  he  has  established  five  dollars  as  such  fee,  and  even  more 
effectually?  Z  admit  that,  upon  the  facts  presented,  any  course  of 
reasoning  by  which  a  conclusion  may  be  sought  on  this  question  of 
damages  is  not  very  satisfactory.  In  other  words,  it  is  not  'easy  in 
such  a  case  as  this  to  determine  what  is  precisely  just  and  right  be- 
tween the  parties ;  but,  on  the  whole,  I  have  concluded  to  somewhat  re- 
duce the  amount  which  the  master  has  allowed.  I  will  put  the  license 
fee  on  each  machine  at  three  dollars,  as,  in  the  light  of  the  evidence 
before  me,  most  nearly  measuring  or  approximating  the  compensatitm 
in  damages  to  which  the  complainaut  is  entitled.  And  in  arriving  at 
this  conclusion  I  take  also  into  consideration  the  fact  that  a  large  num- 
ber of  the  machines  in  question  were  not  manufactured  by  the  defend' 
ant,  but  were  purchased  for  sale  from  other  manufacturers. 

The  master  has  found  that  the  defendant  has  manufactured  747 
machines,  and  has  sold  823  machines  manufactured  by  other  parties, 
all  of  which  infringe  complainant's  patent,  making  in  all  1,570  ma- 
chines  to  be  included  in  an  estimate  of  damages.    The  216  other 


Dgi  ized  by  Google 


BATE  BEFanSERAIlMa  00.  V.  BASTHAH. 


645 


machines  spoken  of  in  the  master's  report  are  not  here  considered  or 
included.  A  royalty  or  license  of  three  dollars  on  each  machine,  if 
paid  on  1,570  machine^,  would  make  an  aggregate  of  $4,710,  and  on 
that  earn  I  shall  also  allow  interest  at  7  per  cent,  from  the  date  of  the 
entry  of  the  interlocatory  decree,  wbieh  was  October  11, 1880.  Such 
interest  amounts  to  $192.39,  so  that  the  total  amount  to  be  allowed  is 
$4,902.29.  To  the  extent  thus  indicated  the  exceptions  to  the  mas- 
ter's report  will  be  sustained,  and  decree  accordingly. 


Note.  In  the  case  of  Qrdham  v.  MoCormick,  Korthem  district  of  Illinois, 
(lecitled  April  17, 1885.  unreported,  Judge  Grbsham  confirmed  a  master's  re- 
port as  to  the  allowance  of  three  dollars  a  machine  under  this  same  patent,  but 
set  it  aside  as  to  an  allowance  of  interest  from  the  date  of  the  decision  sus- 
taining the  patent  and  charge  of  infringement.  The  decree  entered  in  the 
MoCormUk  Com  amounted  to  $85,851. 


Bate  BEFsioEBATisa  Go.  v.  Eastuak. 
{Circuit  Goiirt,  3.  D.  Nta  York.   June  12, 1880.) 

Patents  vor  iNrBNTiom— iKFRmosuBNT— Coouxa  aud  Distribctiko  Appa- 

)    ratus— IteissDB       7,^,  Ch.  5. 

The  fifth  claim  of  reissued  letters  patent  No.  7,643,  Issued  to  Moses  J.  Kelly, 
April  24,  1877,  for  an  improvement  in  air  cooling  and  distributing  apparatus, 
when  properly  conatnied,  is  not  infringed  by  the  apparatus  described  in  letters 
patent  No.  226.2S1,  granted  to  Joseph  J.  Coleman  on  April  6,  1880,  for  an  air- 
cooling  and  reMgerattng  apparatus,  the  refrigerating  effect  being  produced 
by  the  compreasion  and  expansion  air. 

At  Law. 

Dickerson  d  Dickereon,  for  Complainant. 

John  R,  Bennett  and  lioecoe  Conkling,  for  defendant. 

Shipsun,  J.  This  is  an  action  at  law  to  recover  damages  for  the 
alleged  infringement  by  the  defendant,  in  the  port  of  New  York,  of 
the  fifth  claim  of  reissued  letters  patent  No.  7,^43,  issued  to  Moses 
J.  Kelly,  April  24,  1877,  for  an  improvement  in  air  cooling  and  dis- 
tributing apparatus.  The  original  patent  No.  44,731,  dated  October 
18,  1864,  and  antedated  October  6, 1864,  was  assigned  to  the  plain- 
tiff on  December  21, 1876.  By  written  stipulation  between  the  parties 
a  jury  was  waived,  and  the  action  has  been  tried  by  the  court.  After 
the  plaintiff  had  rested  his  case,  and  after  the  introduction  by  the  de- 
fendant of  two  patents,  and  a  decree  of  order  of  the  eircnit  court  for 
this  district  dismissing  the  bill  in  equity  of  the  present  plaintiffs 
against  the  present  defendants  praying  for  an  injunction  against  the 
infringement  of  the  reissued  letters  patent  which  are  the  subject  of 
this  action,  the  defendant  moved  that  judgment  be  entered  for  the  de- 
fendant upon  the  ground  that,  upon  the  facta  as  presented,  the  action 
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could  not  be  maintained.  The  only  question  which  I  shall  consider 
ia  whether  the  fifth  claim,  properly  oonstraed,  indudes  the  apparatas 
which  is  admitted  to  have  been  employed  and  used  by  the  defendant 
on  board  an  English  vessel  in  the  port  of  New  York,  between  the  dates 
stated  in  the  complaint,  in  the  manner  stated  in  the  written  stipa- 
lation. 

The  patentee  states  in  the  specification  of  the  reissue  and  also  of 

the  original  patent  that  his  air-cooling  apparatus  was  "for  cooling 
carcasses  where  hung  to  cool  in  slaughtering  establishments;  cool- 
ing halls,  railroad  cars,  grain-bins,  the  holds  of  vessels,  and  other 
places  and  apartments  in  which  it  may  be  desired  to  reduce  the  tem- 
perature of  the  atmosphere  by  the  introduction  of  cool  or  cold  air.** 
In  the  description  of  the  construction  and  operation  of  the  apparatus 
the  patentee  described,  with  particalarity,  two  forms  of  chests  or  re- 
ceptacles for  ice.  Certain  portions  of  one  form  of  one  box  are  to  be 
filled  with  ice\and  the  other  form  of  box  is  to  be  kept  full  of  ice,  or 
nearly  so.  The  air*  which  eaters  an  aperture  in  the  lower  portion 
of  the  ice-box  is  cooled  by  passing  through  or  over  the  ice  in  the 
compartment.  Over  the  ice-box  are  placed  what  are  styled  "common 
fanners,"  inclosed  within  an  air-tight  casing,  or  otherwise  directly  con- 
nected with  a  pipe  which  conducts  the  cold  air  from  the  ice-box,  so 
that  (the  fanners  being  put  in  motion  by  a  belt  on  a  pulley,  or  other- 
wise) all,  the  air  they  move  is  drawn  through  this  pipe.  Leading 
from  the  fanners  overhead  in  slaughtering  establishments  is  a  large 
pipe,  tube,  or  conductor.  Smaller  pipes  lead  from  this  tube  imme- 
diately over  each  row  of  carcasses,  and  in  the  small  pipes  are  openings 
from  which  currents  of  air  issue  upon  each  carcass,  as  may  be  de- 
'  sired.  The  ice  being  arranged  in  either  of  the  two  described  ice- 
boxes, or  in  a  described  ice-house,  in  the  manner  detailed  in  the  pat- 
ent, "and  the  fanners  put  in  rapid  motion,  a  portion  of  the  air  ia 
rapidly  cooled  and  forced  through  the  pipe,  P,  (the  pipe  connected 
with  the  fanners, )  into  any  place  or  apartment  to  be  cooled,  and  there 
distributed  through  and  from  a  sufficient  number  of  small  perforated 
tubes,"  so  as  to  properly  equalize  or  equally  distribute  the  air  thus  in- 
troduced. There  are  five  claims  of  the  reissued  patent.  I  will  only 
read  the  first  and  fifth. 

"1.  In  an  air-cooler  or  apparatus  for  cooling  carcasses,  etc.,  the  combination 
of  a  fjin-blower,  or  its  equivalent,  an  ice-chest,  or  equivalent,  and  one  or 
more  pipes  or  coiKhiits,  which  equally  distribute  the  air  within  the  place  or 
apartment  to  be  cooled,  substantially  as  and  for  the  purpose  herein  set  forth." 

"5.  In  an  air-cooler  or  apparatus  for  cooling  carcasses,  etc.,  the  combina- 
tion of  tlie  fan-blower  or  fanners,  F,  the  system  of  tubes  T,  tt,  etc.,  and  the 
ice-chest  or  depository  in  either  of  said  forms,  as  and  for  the  purpose  shown 
and  represented." 

The  fifth  claim  is  substantially  like  the  single  claim  of  the  original 
patent.  The  apparatus  which  is  claimed  to  infringe  the  Kelly  patent 
is  described  in  letters  patent  to  Joseph  J.  Coleman,  No.  836,381, 
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dated  April  6,  1880,  for  an  air-cooling  and  refrigerating  ap|>aratuB, 
the  refrigerating  effect  being  produced  by  the  eompreiBsion  and  expan- 
sion of  air.  The  foilowing  deBoription  of  the  apparatus  id,  in  general, 
the  description  contained  in  the  Bpecification,  but  is  much  abbi aviated. 
The  refrigerating  chamber  is  between  the  decks  of  a  Tessel,  and  is  for 
the  reception  of  meats.  There  are  two  air-compressing  cylinders,  the 
piston-rods  of  which  are  connected  to  the  pistons  of  the  two  expan- 
sion cylinders.  The  compressed  air  from  the  compression  cylinder 
passes  up  through  a  cylindrical  vessel  or  tower,  in  which  it  is  Bub- 
jeeted  to  the  cooling  action  of  sprays  of  cold  water,  and  thence  the 
compreSBOd  and  cooled  air  passes  to  a  similar  cylindrical  vessel,  where 
it  is  deprived  of  most  of  its  moisture  by  passing  in  contact  with  a  se- 
ries of  perforated  plates.  The  partially  dried  compressed  air  passes 
through  a  pipe  to  a  second  drying  device,  composed  of  a  number  of 
horizontal  tabes.  The  aii,  in  its  passage  through  these  tnbes,  is  de- 
prived of  its  remaining  moisture,  and  passes  through  a  pipe  to  the 
expansion  cylinder,  ^e  expanded  air  from  the  exhaust  ports  of 
these  cylinders  enters  chambers  so  that  any  moisture  which  may  re- 
main will  be  converted  into  snow,  and  deposited  in  said  chambers. 
The  expanded  air  then  passes  into  a  main  pipe,  and  thereafter  into 
pipes  which  extend  up  the  sides  of  the  chamber,  and  then  horizontally 
along  the  beams ;  the  air  escaping  from  the  open  ends  of  the  pipes', 
which  are  of  different  lengths,  in  order  to  equalize  the  distribution  of 
the  cold  dry  air  throughout  the  refrigerating  chamber.  It  will  be  seen 
that  in  the  infringing  apparatus  the  air  is  not  chilled  by  contact  with 
ice,  and  that  it  contains  no  chest  or  receptacle  for  ice  in  the  ordinary 
meaning  of  those  terms. 

The  Kelly  reissued  patent  was  under  careful  examination,  in  18S1, 
by  Judge  Nixon  in  the  suit  of  the  present  plaintiff- against  Toffey,  but 
as  the  infringing  mechanism  in  that  case  contained  an  ice-chest  filled 
with  ice,  by  contact  with  which  the  air  was  cooled,  the  important 
question  in  this  case,  fmd  which  relates  to  the  construction  of  the 
tiftb  claim,  was  not  considered  by  the  court.  The  same  facts  which 
are  here  presented  were  under  discussion  before  Judge  Blatchford, 
in  1881,  upon  a  motion  for  preliminary  injunction  in  a  suit  in  equity 
between  the  present  parties.  It  was  held  that  the  defendants  in- 
fringed the  first  and  aeotmd  claims  of  the  Kelly  reissue.  Since  that 
time,  in  view  of  the  effect  of  the  reiterated  decisions  of  the  supreme 
court,  which  commenced  in  the  year  1S82,  upon  the  subject  of  reis- 
sues, it  is  now  conceded  that  these  claims  arc  undue  expansions  of 
the  original  patent,  and  the  contention  i»  narrowed  to  the  claim  con- 
cerning which  testimony  was  not  presented  to  Judge  Bi^tciiford,  and 
which  he  did  not,  therefore,  pass  upon.  And  it  is  conceded  that  the 
fifth  claim  is  to  receive  tho  same  construction  which  it  should  prop- 
erly receive  if  the  original  patent  had  never  been  surrendered. 

In  examining  this  claim,  by  the  aid  of  the  specification  and  the 
state  of  the  art  in  18C4,  it  is  apparent  that  the  patentee's  invention 
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included  the  cooling  of  caroasses  in  slaughtering  eaiabliBhinents; 
tbe  cooling  of  halls,  holds  of  vessels,  and  other  apartments  in  which 

it  might  be  desired  to  reduce  the  temperature  of  the  atmosphere  by 
the  introduction  of  cold  air;  and  that  this  cooling  effect  was  produced 
by  the  introduction  and  distribution  of  a  sufficient  quantity  of  cool  or 
cold  air  through  such  a  number  of  perforated  tubes  that  the  air  then 
introduced  could  be  properly  equalized,  or  that  the  temperature  of  the 
apartment  be  made  equable.  He  desired  to  cool,  not  only  the  holds 
of  vessels,  but  also  halls  or  other  apartments  to  which  external  air 
was  admitted  by  doors  and  windows.  The  principal  thing  which  he 
had  in  mind  was  the  cooling  of  recently  slaughtered  carcasses  of  ao- 
imals.  He  did  not,  however,  confine  himself  to  that  single  object, 
but  included  the  cooling  of  any  apartment,  and  this  waa  to  be  done 
by  equalizing,  throughout  the  place  to  be  cooled,  the  air  iuiroduced  or 
distributed  through  his  system  of  tubes.  The  only  described  or  sug- 
gested manner  by  which  the  cooling  of  the  air  that  was  to  be  introduced 
into  the  apartment  was  e£Fected  was  by  compelling  it  to  pass  over 
and  through  ice  in  an  ice-chest,  by  the  aid  of  a  blower  or  fanner.  He 
did  not,  apparently,  intend  to  include,  and  did  not  suppose  that  his  in- 
vention was  broad  enough  to  include,  any  method  of  cooling  air  which 
existed  in  the  use  of  scientific  means  operating  in  a  very  different 
manner  from  the  simple  mechanical  appliances  which  he  had  adopted. 
He  therefore  did  not  suggest  the  possible  use  of  any  other  means,  but 
asked  for  and  obtained  a  patent  for  the  combination  of  the  fanners, 
F,  the  system  of  tubes,  T,  tt,  and  the  ice-chest  or  depository  in  either 
of  the  forms  which  he  had  described.  His  claim  was  not  so  rigid  as 
to  prevent  ordinary  mechanical  modifications  of  the  apertures,  which 
might  be  on  one  side  or  the  other  side,  or  on  the  end  of  the  small 
tubes;  or  mechanical  modifications  of  the  shape  and  length  of  the 
pipes  themselves.  His  fanner  would  include  mechanical  modifi- 
cations or  equivalent  devices  by  which  motion  is  imparted  to  air. 
There  might  be  various  forms  of  ohest  or  depository  besides  the  sim- 
ple ones  which  his  ingenuity  Iiad  suggested;  but  the  language  of  his 
specification  does  not  indicate  the  idea  that  the  invention,  as  it  lay 
in  his  mind,  was  so  far-reaching  as  to  include  any  and  all  means  of 
cooling  air  which  the  scientific  mind  had  then  made  known. 

Although,  as  a  rule,  a  patent  for  a  combination  includes  the  then 
known  equivalents  for  the  respective  elements  of  the  combination,  yet 
I  cannot  conceive  that  the  claim  of  the  original  Kelly  patent  can  be 
properly  construed  to  include,  as  an  equivalent  or  substitute  for  the 
described  ice-chest,  any  and  tail  methods  of  accomplishing  the  result 
of  chilling  air  which  were  known  at  the  date  of  the  patent;  the  speci- 
fication or  the  claim  not  having  given  a  suggestion  of  an  invention  of 
such  general  character.  It  is  not  necessary  to  inqnire  whether  the 
invention  of  Kelly  could  be  generalized,  or  was  in  fact  broad  enough 
to  have  justified  him  in  asking  for,  when  he  made  his  original  appli- 
cation in  1864,  and  in  obtaining,  a  patent  for  any  ice  depository  or  its 
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equivalent, — meaning  by  theterm"equivalent"aDy  then  known  method 
or  apparatus  for  cooling  air  and  removing  moiathre,  which  might  con- 
sist of  cylinders  for  compressing  and  expanding  air,  and  condensing 
coil  and  air-pumps;  fmd  whether,  therefore,  under  the  theory  of  re- 
issues which  prevailed  until  a  comparatively  recent  date,  courts  were 
not  justified  in  construing  a  claim  in  a  reissue  for  any  ice-chest  to 
include  such  a  substitute;  for  the  original  patent  shows  that  the  ap- 
plication which  he  did  make  and  which  he  intended  to  make  was  for 
.a  patent  of  a  much  narrower  oharacter.  He  described  the  invention 
and  only' the  invention  which  is  contained  in  the  claim,  and  which,  so 
far  as  it  relates  to  the  ice  receptacle,  was  the  ice-cbest  or  depository 
in  either  of  the  described  forms, — meaning  a  chest  for  the  reception 
of  ice  as  the  cooling  agent.  His  claim  aptly  describes  the  same  in- 
Tention  which  was  described  in  the  specification,  and  an  invention 
"complete  in  itself."  The  omission  to  make  a  broader  claim,  not 
being  the  result  of  inadvertence,  accident,  or  mistake,  as  those  terms 
are  now  defined,  could  not  be  corrected  by  a  reissue,  and  cannot  now 
be  corrected  by  expanding  the  original  claim  so  as  to  include  that 
which  makes  the  new  claim  of  the  reissue  invalid.  If,  as  is  declared 
in  Mahn  v,  Harwood,  112  U.  S.  354,  S.  C.  5  Sup.  Ct.  Bep.  174,  **a  pat- 
ent for  an  invention  cannot  be  lawfully  reissued  for  the  mere  purpose 
of  enlarging  the  claim,  unless  there  has  been  a  clear  mistake,  inad- 
vertently omitted,  in  the  wording  of  the  claim,"  such  original  claim 
cannot  be  enlarged  by  construction  so  as  to  include  what  was  inten- 
tionally, and  not  inadvertently  and  by  mistake,  omitted. 

It  is  unnecessary,  under  this  construction  of  the  fifth  claim,  even  if 
an  examination  of  the  testimony  of  Mr.  Brevoort  and  Prof.  Mortor 
was  proper  upon  this  motion,  to  examine  the  question  whether,  if  the 
ice-chest,  in  either  of  its  forms,  meant  any  ice-chest,  that  term  would 
include  any  receptacle  or  mechanism  in  and  by  means  of  which  air 
was  chilled  by  any  mechanical  or  chemical  instrumentality  known  at 
the  date  of  the  patent,  or  to  further  cbnsider  whether  the  Coleman 
mechanism  was  known  at  the  date  of  the  original  Kelly  patent  in  any 
other  than  the  broad  sense  that  compression  and  expansion  cylinders 
were  known,  by  means  of  which,  and  the  force-pumps  connected  there- 
with, air  was  chilled;  or  other  important  questions,  which  have  re- 
ceived, as  they  deserve,  the  earnest  attention  of  the  counsel  in  the 
case. 

The  motion  is  granted,  and  let  judgment  be  entered  for  the  defend- 
ant. 
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EcuFSB  WiNDsriLL  C3o.  P.  WooDUANSB  WiKDHXLL  Go.  and  othois. 
(Oireutt  Court,  29.  D.  lUinott.   July  27. 188S.) 

1.  Patents  fob  Invention— Eclifbb  Wihdkill— Noveltt— Ikfrinobuent. 

Reissued  pateot  Ko.  9,493.  issued  December  7, 1S80.  to  William  H.  Wheeler, 
and  reissue  No.  6,101,  panted  to  B.  A  D.  C.  Stover,  on  Ootober  27, 1884.  forim- 

Srovements  iu  windmills,  hetd  not  void  for  want  of  norelty,  and  claim  1  of 
To.  9,493,  and  claims  3.  4,  6,  ami  6  of  6,101,  infringed  by  the  mill  manufact- 
ured and  sold  by  the  Woodmanse  Windmill  Company. 

2,  Same— LicENBB  not  Tsansfebablb. 

A  liceose  by  a  patentee  to  uw  his  invaation  is  personal  to  the  licensee,  and 
not  transferable  to  a  third  party. 

In  Equity. 

Hill  d  Dixon,  for  complainant. 
Coburn  d  Thatcher,  for'defendant. 

BiiODGETT,  3.  This  is  a  bill  to  restrain  an  alleged  infringement, 
and  for  an  accounting,  as  to  reissued  letters  jfatent  No.  9,493,  dated 
December  7,  1880,  issued  to  the  complainant  as  assignee  of  William 
H.  Wheeler,  the  original  patent  having  been  granted  to  William  H. 
Wheeler,  Ootober  20, 1874,  for  "an  improvement  in  windmUls;"  and 
also  as  to  reissued  letters  patent  No.  6,101,  granted  to  E.  &  D.  C. 
Stover  on  October  27,  18S4,  the  original  patent  having  been  granted 
to  said,  parties  on  December  3,  1872,  for  an  improvement  in  wind- 
mills; the  infringement  being  charged  as  to  the  first  claim  of  patent 
No.  9,493,  and  the  third,  fourth,  fifth,  and  sixth  claims  of  patent  No. 
6,101.  The  defenses  interposed  are:  (1)  That  the  patents  in  ques- 
tion are  void  for  want  of  novelty;  (2)  that  the  defendants  do  not 
infringe;  (3)  that  the  defendants  are  using  the  said  patents  by  the 
license  and  authority  of  complainants  and  the  original  patentees. 

The  main  controversy  is  as  to  the  validity  of  reissued  patent  No. 
9,493.  Both  the  inventions  in  question  are  devices  applicable  to  that 
class  of  windmills  in  which  a  flexible  tail-vane  or  rudder  is  employed 
to  carry  the  wind-wheel  more  or  less  out  of  the  wind,  as  the  velocity 
increaseB  or  diminishes,  for  the  purpose  of  maintaining  the  mill  at  a 
uniform  rate  of  speed,  or  of  stopping  its  motion  entirely;  and  the 
Wheeler  device  consists  of  a  weighted  arm  arranged  at  one  side  of  the 
vertical  or  horizontal  axis  of  the  windmill,  for  the  purpose  of  counter- 
acting  the  lateral  strain  on  the  vertical  axis  of  the  wind-wheel,  when 
the  latter  is  carried  obliquely  to  the  wind,  and  in  increasing  the  force 
of  the  counterbalancing  weight  in  proportion  as  the  strain  upon  the 
vertical  axis  of  the  windmill  is  increased;  or,  as  it  is  now  popularly 
known  and  described  iu  the  art,  a  counterbalancing  weight  of  vary- 
ing resistance.  In  all  windmills  in  which  a  flexible  tail-vane  or  rud- 
der ia  employed,  by  means'of  which  the  wind-wheel  is  turned  out  of 
the  wind,  some  mode  of  initiating  the  turning  of  the  wheel  from  its 
direct  front  to  the  wind,  so  to  carry  it  around  out  of  the  wind,  haa 
been  fonnd  necessary;  and  in  the  first  practical  windmill  of  this 
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£:ind  which  was  oonstraoted,  this  initial  motion  was  obtained  by  a 
3ide  vane  which  caused  a  heavier  pressure  of  the  wind  upon  one  side 
:>f  the  wheel  than  was  received  upon  the  other,  whereby,  when  the 
svind  reached  a  certain  pressure  or  velocity,  the  wheel  would  swing 
Laterally  around  so  as  to  bring  itself  parallel  to  the  wind.    The  oper- 
a.tiou  of  this  device  was  unsatisfactory,  for  the  reason  that  the  side 
vane  operated  too  abruptly,  and  frequently  swung  the  wheel  entirely 
out  of  the  wind,  when  it  was  not  desirable  to  do  so,  but  was  rather 
desirable  to  swing  it  only  partly  out  of  the  wind,  so  as  to  relieve  the 
Tvheel  of  a  portion  of  the  pressure;  and  the  Wheeler  device,  now  in 
question,  consisted  of  the  arrangetneot  of  a  lever,  weighted  at  the  ex- 
treme end,  and  so  fixed  to  the  operative  parts  of  the  device  as  that, 
-when  at  rest,  and  when  the  wheel  faced  tbe  wind,  the  lever  hung  sus- 
pended with  the  weight  at  its  lower  end,  Jjut  when  the  wheel  com- 
menced to  swing  out  of  tbe  wind,  the  lever,  began  to  rise  in  the  arc 
of  a  circle  from  a  vertical  to  a  horizontal  position,  and,  as  it  so  raised, 
the  weight  at  its  further  end,  by  its  increasing  leverage,  as  it  swung 
in  the  arc,  increased  the  resistance  to  the  swinging  of  the  wheel,  and 
therefore  resisted,  or  prevented,  tbe  entire  swinging  of  the  wheel  out 
of  the  wind,  unless  the  pressure  of  the  wind  increased.    The  main 
feature  of  the  Stover  device  consists  in  adjusting  the  wind-wheel  at 
an  angle  to  its  aus,  and  to  the  line  of  the  jointed  tail-vane,  bo  that 
the  wheel  oonld  itself,  on  an  increase  of  the  wind,  initiate  its  own 
swinging  motion  out  of  the  wind ;  and  the  various  claims  of  the  Stover 
patent,  charged  to  be  infringed,  have  reference  to  this  feature. 

A  large  number  of  prior  patents  for  windmill  devices  are  cited 
as  anticipating  the  devices  covered  by  these  two  patents,  but,  after  a 
careful  examination  of  them,  I  do  not  find  that  they  can  be  said  to 
anticipate  either  of  the  devices  covered  by  the  complainant's  patents. 
Many,  if  not  all  of  them,  show  weights,  but  they  are  not  weights  which 
are  so  anranged  or  adjusted  as  to  increase  the  resistance  as  tbe  wheel 
moved  away  from  the  wind,  or  diminish  it  as  the  wheel  Bwnng  back 
to  face  the  wind.  I  feel  compelled  to  say,  after  a  careful  examination 
of  the  arguments  of  counsel,  and  the  various  illustrations  presented, 
that  it  seems  to  me  the  proof  is  full  and  satisfactory  to  the  point 
that  William  H.  Wheeler  was  the  first  to  apply  to  a  practical  wind- 
wheel  the  idea  of  a  weight  of  varying  resistance  to  regt^ate  the  swing- 
ing of  the  wheel  out  of  or  into  the  wind;  and  that  the  Stover  patent 
was  the  first  to  show  the  mode  of  initiating  the  swinging  of  the  wheel 
out  of  tbe  wind,  in  wind-wheels,  where  the  jointed  tail-vane  was  used, 
by  setting  tbe  wheel  at  an  angle  with  its  own  axis.  I  must  therefore 
find  that  the  defense  of  want  of  novelty  is  not  sustained  by  the  proof. 

As  to  the  question  of  infringement,  there  can  be  no  doubt  that  the 
defendant's  device  is  not  only  a  weight  of  varying  resistance,  but  it  is 
80  nearly  the  exact  counterpart  of  that  of  the  Wheeler  device  as  to 
hardly  have  any  other  feature  than  a  mere  mechanical  change.  What- 
ever there  is  in  it  different  from  that  of  the  complainant's  device 
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covered  by  thfr  Wheeler  patent  is  merely  mecbanical,  and  not  sneh  a 

change  as  evades  contribation  to  the  owners  of  the  Wheeler  patent. 
The  proof  also  shows  that  the  defendant  sets  its  wind-wheel  at  an 
angle  with  the  line  of  the  tail-vane  for  the  purpose  of  initiating  the 
swinging  out  of  the  wind,  instead  of  using  the  side  vane,  or  any  other 
device,  to  accomplish  that  purpose. 

As  to  the  claim  that  the  defendant  is  using  the  device  in  question 
by  the  license  of  the  complainant,  or  the  original  patentees,  it  ap- 
pears from  the  proof  that  about  September  11,  1874,  the  Eclipse 
Windmill  Company,  complainant  in  this  case,  was  carrying  on  bus- 
iness as  a  manufacturer  of  windmills  at  Beloit,  Wisconsin.  E.  &  D. 
C.  Stover  were  carrying  on  the  same  business  at  Freeport,  in  this 
state,  and  Harrison  Woodmanse  was  also  engaged  in  the  same  man- 
ufacture at  Freeport.  The  Stovers  were  patentees  and  owners  of 
certain  patents  pertaining  to  windmills,  and  had  given  a  license  to 
Mr.  Woodmanee  to  use  their  patents  in  his  business.  WilliHrn  H. 
Wheeler  had  an  application  'pending  before  the  patent-office  for  a 
patent  for  his  device,  covered  by  the  patent  of  October  20,  1874;  and 
the  Stovers  had  also  pending  before  the  patent-office  an  application 
for  a  patent  on  a  kindred  device,  and  an  interference  had  been  de- 
clared between  them.  On  the  eleventh  of  September  an  agreement 
was  made  by  which  the  Stovers  admitted  that  Wheeler  was  the  prior 
inventor  of  the  device  covered  by  his  application,  and  a  settlement  of 
the  controversy  involved  in  the  interference  was  made  between  the 
parties.  At  the  same  time  a  license  was  issued  by  Wheeler  to  the 
Stovers,  anthorizing  the  use  by  them  and  their  licensees  of  the  device 
covered  by  his  application  for  the  patent  now  in  question,  which 
license  was  confifmed  by  Wheeler  after  the  issue  of  his  patent;  and 
about  September  22,  1874,  a  large  number  of  windmill  mannfaclur- 
ers,  among  whom  were  the  Eclipse  Windmill  Company,  William  H. 
Wheeler,  Harrison  Woodmanse,  and  the  Stovers,  formed  an  associa- 
tion for  the  purpose  of  protecting  the  windmill  interests  and  patents 
in  which  they  were  respectively  interested,  by  which  it  was  agreed 
that  each  party  to  or  member  of  the  association  might  use  so  much 
of  the  patents  owned  by  the  other  members  as  was  necessary  in  build- 
ing their  respective  mills  as  then  constructed,  so  long  as  the  associa- 
tion should  continne  in  existence.  It  is  conceded  that  the  license  of 
the  Stovers  to  Harrison  Woodmanse  was  not  in  force  at  the  time  this 
suit  was  commenced,  nor  at  the  time  of  the  infringement  now  com- 
plained of.  The  proof  also  shows  that  the  present  corporation,  the 
Woodmanse  Windmill  Company,  was  organized  about  June,  ISSl, 
and  that  the  only  color  of  authority  or  license  that  said  corporation 
has  for  using  the  patent  in  question  is  an  assignment  from  Harrison 
Woodmanse  to  said  corporation  of  all  his  right  to  use  said  patent. 

dPhe  proof  also  shows  that  while  the  Windmill  Protective  Associa* 
tion,  formed  in  September,  1874,  may  still  have  a  nominal  existence, 
yet  a  large  number  of  its  members^  including  Wheeler  and  the-pres- 
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ent  complainant,  withdrew  therefrom  several  years  since,  and  the  as- 
sociation can  hardly  be  said  now  to  continue  in  existence  as  was  at 
the  time  the  agreement  for  interchangeable  use  of  the  patents  of  the 
respective  members  was  made.  But,  without  reference  to  that  ques- 
tion, I  think  it  is  sufficient  to  say  that  the  law  is  well  established  that 
a  license  by  a  patentee  is  personal  to  the  licensee,  and  not  transfer- 
able, and  that  Harrison  Woodmanse  oonld  not  clothe  the  present  de- 
fendant with  any  authority  to  use  the  patents  in  question  by  virtue 
of  his  membership  in  the  Windmill  Protective  Association.  Troy 
Iron  d  Nail  Factory  v.  Corning,  14  How.  316;  Curt.  Pat.  §  313. 

The  bill  in  this  case  charged  the  infringement  by  defendants  of  sev- 
eral other  patents  besides  the  ones  which  I  have  considered,  but,  upon 
the  hearing,  all  the  infringements  charged  were  abandoned  except  the 
two  patents  now  mentioned.  No  question  can  arise  as  to  the  validity 
of  the  reissue  of  this  patent,  because  the  claims  alleged  to  be  infringed 
in  this  case  are  the  same  as  the  claims  in  the  original  patent.  The 
court  therefore  finds  that  the  defendants  have  infringed  the  first 
claim  of  reissued  patent  No.  9,493,  and  the  third,  fourth,  fifth,  and 
sixth  claims  of  reissued  patent  No.  6,101,  and  a  reference  to  a  mas- 
ter will  be  ordered  to  take  an  account  of  the  damages;  and  the  bill 
is  dismissed  for  want  of  equity  as  to  the  other  patents  mentioned 
therein. 


The  Mabathon  v.  The  Andrew  Hicks. 
(DiBlrtet  Court,  D.  Matsa^iiaetiB.   August  4, 1885.) 
CoLLTSioir  —  Btbax-Ship  ahd  Bakk — Atlantic  Ocean— Foo  —  Speed  —  Foo- 

HOKN. 

A  spued  by  a  flleam-ship  of  10^  knots  an  hour  ia  a  dense  fog  is  immoderate 
even  in.  mid-ocean,   tjteaiu-ship  held  liable  for  colllBion  with  whaling  bark. 

In  Admiralty. 

Geo.  Putnan,  for  the  Marathon. 

C  T.  Russell  and  C.  T.  Russell,  Jr.,  for  the  Andrew  Hicks. 

Nelson,  J.  These  are  cross-libels  for  a  collision  between  the  Gun- 
ard  steam-ship  Marathon  and  the  whaling  bark  Andrew  Hicks,  of 
New  Bedford.  The  collision  occurred  in  a  thick  fog  in  the  Atlantic 
ocean,  in  latitude  50  deg.  31  min.  N.,  longitude  23  deg.  51  mih.  AV., 
at  about  5  o'clock  of  the  afternoon  of  July  1,  1883.  The  wind  was 
light,  from  the  south-west,  and  the  sea  smooth.  The  Hicks  was  cruis- 
ing for  whales.  8fae  was  close-hauled  on  the  starboard  tack,  her 
course  being  S.  S.  E.  The  Marathon  was  on  a  voyage  from  Liver- 
pool to  Boston.  Her  course  before  the  collision  was  W.  by  N.  She 
beard  and  saw  nothing  of  the  Hicks,  and  took  no  measures  to  avoid 
her,  until  they  were  so  close  together  that  the  collision  was  inevita* 
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Ue.  The  Hioks  strack  ihe  Marathon  end  on,  npon  the  starboard 
bow.  The  Marathon  suffered  considerable  damage,  but  the  injuries 
to  the  Hicks  were  so  severe  that  she  was  obliged  to  return  to  port,  and 
her  voyage  was  broken  up.  The  charge  against  the  Marathon  is  that 
she  was  going  at  an  immoderate  speed.  I  am  of  opinion  that  this 
charge  is  fully  sustained  by  the  evidebce.  The  maximum  speed  of 
which  she  was  capable  was  between  12  and  13  knots.  Her  average 
sea-speed,  in  good  weather,  was  from  11  to  12  knots.  Just  before 
the  collision  she  was  running  at  the  rate  of  10^  knots.  The  fog  was 
so  thick  that  an  approaching  vessel  could  not  be  seen  twice  her  length 
off.  Such  a  rate  of  speed  in  such  a  fog  must  be  pronounced  immod- 
erate, even  in  mid-ooean.  The  fault  attributed  to  the  bark  is  that 
she  failed  to  give  signal  of  her  approach  by  sounding  a  proper  fog- 
horn. That  her  horn  was  blown  constantly  for  some  time  before  the 
collision  does  not  admit  of  a  doubt.  The  evidence  of  the  men  on  the 
bark  is  clear  and  positive  on  the  point.  I  see  no  reason  not  to  be- 
lieve their  statements.  At  least  one  blast  of  her  horn  was  beard 
on  the  steam-sbip  before  she  came  in  sight.  The  horn  was  of  the 
usual  dimensions,  and  such  as  is  always  carried  by  vesse}s  of  her 
class.    I  do  not  think  any  fault  is  shown  on  the  part  of  the  bark. 

In  the  suit  against  the  Marathon,  an  interlocutory  decree  is  to  be 
entered  for  the  libelants ;  the  libel  of  the  Gnnard  Steam-ship  Com- 
pany against  the  owners  of  the  Hicks  is  to  be  dismissed,  with  costs. 
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Thb  Pottsvillb. 
Ths  Jaueb  H.  Moob£. 

{Diatriet  Court,  J>.  Ma»»ae7ivseltt.    August  7, 18S5.) 

Collision — VnTEVARD  Bourm — BrxAifBR  and  Schoonbr — Fog — Torch — MdtuaZi 
Fauivt— Damaoes. 

Od  examination  oi  the  evidence,  bald,  that  thesleain-ship  PottavUle  was  neg- 
ligrat  in  running  at  full  speed  in  a  dense  fog  in  such  a  tnoroughtare  for  ves- 
selfl  as  Vineyard  sound,  and  In  falling  to  stop  and  reverse  when  the  fog-horn  of 
the  schooner  James  H.  Moore  was  first  heard,  and  that  the  schooner  was  also 
negligent  ixt  not  exhibiting  a  torch,  and  that  the  damages  should  be  divided. 

In  Admiralty. 

J.  C.  Dodge  d  Sont,  for  the  James  H.  Moore. 
R.  Stone,  for  the  FottsviUe. 

NbiiSon,  J.  This  collision  ooonrred  in  Vineyard  sound,  three  miles 
west  of  West  Chop,  on  the  evening  of  the  seventeenth  of  August,  1881. 
The  wind  was  moderate  from  W.  S.  W.,  with  thick  fog.  The  schooner 
James  H.  Moore  was  on  a  voyage  from  Perth  Amboy  to  Boston  with 
a  cargo  of  coal.  She  was  under  mainsail,  foresail,  and  jib,  with  the 
wind  directly  aft.  She  was  making  from  five  to  six  knots.  The  Fotts- 
ville,  a  large  sea-going  steam-ship,  was  on  a  voyage  from  Salem  to 
Philadelphia,  light.  Her  course  after  passing  West  Chop  was  paral- 
lel with  and  nearly  opposite  to  that  of  the  Moore.  She  was  going  at 
full  speed,  from  nine  to  ten  knots.  When  the  two  vessels  were  from 
one-ninth  to  one-eighth  of  a  mile  apart,  the  fog-horn  of  the  schooner 
was  heard  by  the  lookout  on  the  steamer,  and  reported  to  the  pilot; 
and  was  also  heard  in  the  pilot-house.  The  sound  seemed  to  those 
on  the  steamer  to  come  from  over  the  port  bow.  By  the  master's 
oi^er,  the  wheel  of  the  steamer  was  put  hard  to  port,  to  pass  the 
schooner  on  the  port  side.  The  speed  of  the  steamer  was  also  reduced 
to  one  bell.  Almost  immediately  afterwards,  within  a  very  short 
interval  of  time,  the  schooner's  lights  were  seen  by  the  steamer's 
lookout  through  the  fog  and  reported.  The  steamer's  engine  was 
then  put  full  speed  astern,  but  too  late  to  avoid  the  collision.  She 
struck  the  schooner  on  her  starboard  side,  a  few  feet  abaft  the  fore- 
rigging,  cotting  her  down  to  the  water's  edge,  and  sinking  her  almost 
instantly.  The  crew  escaped  in  the  boat,  and  were  taken  on  board 
the  steamer.  The  lookout  of  tbe  steamer  was  killed  by  the  fallii^  of 
the  foretop-mast,  pulled  down  by  the  rigging  of  the  schooner. 

The  error  of  the  Pottsville  was  twofold.  Driving  the  steamer  at 
full  speed  iu  a  dense  fog,  in  such  a  thoroughfare  for  vessels  as  Vine- 
yard sound,  was  a  violation  of  the  twenty-first  sailing  rule,  which  re- 
quires steam-vessels  to  go  at  moderate  speed  in  a  fog.  Second,  the 
failure  to  stop  and  reverse  when  the  fog-horn  was  first  heard,  violated 
the  same  role,  which  xeqaires  a  steam-vessel,  when  approaching  an- 
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other  vessel  so  as  to  inrolve  risk  of  collision,  if  necessary,  to  stop 
and  reverse.  The  immediate  cause  of  the  collision  was  evidently  the 
mistake  of  the  lookout  and  master  of  the  Fottsville,  who,  deceived  by 
the  sound  of  the  fog-horn,  Bf}parently  heard  on  the  port  bow,  sup- 
posed the  approaching  vessel  was  coming  on  the  port  side,  when,  in 
fact,  she  was  directly  ahead,  or  on  the  starboard  bow.  The  difficulty 
of  distinguishing  in  a  fog  the  exact  direction  from  which  sound  pro- 
ceeds, is  well  known  to  navigators,  and  this  fact  should'  have  been 
taken  into  account  by  the  master  of  the  Pottsville.  This  he  failed  to 
do,  and  consequently  his  port  wheel  drove  the  steamer  directly  upon 
the  schooner.  The  esact  position  of  the  approaching  vessel  could 
not  be  known,  and  hence  there  was  risk  of  collision.  In  such  a  sit- 
nation  it  was  not  sufficient  merely  to  slacken  speed.  He  should  have 
stopped  and  reversed.  If  he  had  done  this,  the  collision  would,  in 
all  probability,  have  been  avoided,  or,  at  least,  the  damage  would 
have  been  greatly  diminishecC. 

The  charges  against  the  Moore  are  that  she  changed  her  course, 
and  did  not  show  a  torch.  I  do  not  think  the  first  charge  is  proved, 
but  it  is  admitted  that  no  torch  was  shown.  Her  reply  is  that  there 
was  not  time  to  show  a  torch,  and  that  it  would  have  done  no  good. 
There  certainly  was  not  time  after  the  Pottsville's  lights  were  first 
seen,  but  counting  from  when  her  fog-wliistle  was  heard  from  over 
the  starboard  bow,  which  was  several  minutes  before  the  lights  came 
in  sight,  there  was  plenty  of  time.  It  is  quite  possible  that  a  torch 
shown  on  deck  would  have  been  seen  sooner  than  the  schooner's  lights. 
In  that  case  the  Pottsville's  engines  would  have  been  reversed  sooner, 
and  at  least  the  force  of  the  blow  and  the  consequent  damage  wonld 
have  been  diminished.  I  think  this  case  must  be  governed  by  Judge 
Lowell's  decision  in  TItxHercuUsy  17  Fed.  Rep.  606. 

There  must  be  a  decree  for  the  libelants  in  each  case,  the  damages 
to  be  divided. 
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Endt  v.  Gouhgrcial  Fire  Ins.  Co.  op  New  York. 

(Circuit  Court,  D.  Califvrnia.    August  17, 1886.) 

1.  Removal  of  Causb— Divebsitt  op  UiTizKKsnrp  must  Extbt  When. 

A  suit  cannot  be  removed  from  a  state  court  to  a  national  court  ui^the  ground  . 
of  citlzeaabip,  under  the  act  of  187S,  unless  the  requisite  citizenship  of  the  par- 
ties existed  both  when  the  suit  was  commeuced  and  at  the  time  of  filing  ihe 
petition  for  Kmoval.  Gtb»on  v.  Brue^,  108  U.  S.  862,  H.  O.  2  Sop.  Ot.l<up.  87S, 
and  Hoyiton.  *  T  C.  Uy.  Co.  t.  SktrU^,  Ul  U.  8.  360,  8. 0.  4  Hup.  Ct.  Kep.  472, 
followed. 

2.  Bahb— Amuinduent  of  Petition. 

Melfaughtoa  v.  South  Pae.  ('.  R.  Co.  19  Fed.  Rep.  883,  followed  as  to  right  lo 
amend  petition  in  circuit  court  to  sliow  diversity  of  citizenship,  and  held,  that 
where  the  state  court  has  refused  to  order  the  removal  of  a  cause  on  defecti\  c 
petition,  an  araendment  is  not  a  matter  of  right,  and  will  not  be  permitted. 

On  Motion  to  Amend  Petition. 
Crittenden  Thornton,  for  the  motion. 
Eagon  <£•  Armstrong,  contra. 

Sawyer,  J.  A  suit  cannot  be  removed  from  a  state  ooart  to  a  na- 
tional court  on  the  ground  of  citizenship,  under  the  act  of  1875,  un- 
less the  requisite  citizenship  of  the  parties  existed  both  when  the  suit 
was  commenced  and  at  the  time  of  filing  the  petition  for  removal. 
Gibson  v.  Bruce,  108  U.  S.  562;  S.  C.  2  Sup.  Ct.  Eep.  873;  Houston 
i&  T.  C.  Hy.  Co.  y.  Skirley,  111  U.  S.  360;  S.  C.  4  Sup.  Ct.  Eep.  472. 
The  record  in  this  case  does  not  show  the  proper  citizenship  of  plain- 
tiff at  the  time  of  the  commencement  of  the  suit,  and  the  state  court 
therefore  properly  refused  to  make  an  order  removing  the  cause. 

Plaintiff  asks  leave  to  amend  his  petition  in  this  court  in  such 
manner  as  to  show  the  proper  citizenship  of  the  parties  to  give  juris- 
diction. In  McNaiigkton  t.  South  Pac.  C7.  R.  Co.  19  Fed.  Rep.  8S3, 
doubt  was  expressed  as  to  the  authority  of  the  court  to  allow  such  an 
amendment,  notwithstanding  the  ruling  to  the  contrary  in  some  cir- 
cuits, and  the  inconvenience  of  the  practice  pointed  out.  But,  con- 
ceding the  authority,  it  was  held  that  such  an  amendment  is  not  a 
matter  of  right,  but  a  matter  resting  in  the  sound  discretion  of  the 
court,  and  ought  not  to  be  permitted. 

This  court  is  still  satisfied  with  that  ruling,  and  will  adhere  to  it 
until  overruled  by  higher  authority.  As  shown  in  the  case  cited, 
great  embarrassments  might  result  from  such  an  amendment,  as,  after 
an  amendment  in  the  United  States  circuit  oourt,  the  records  of  both 
courts  would  show  jurisdiction.  The  supreme  court  has  settled  the 
point  that  the  state  court  is  not  required  to  let  go  its  hold  upon  a  case 
till  a  proper  cause  for  removal  is  shown  by  its  record.  This  being 
so,  upon  an  amendment  in  the  circuit  court  both  courts  might  regu- 
larly proceed  to  render  final  judgments  that  might  be  different,  or 
even  be  opposed,  and  there  be  no  error  disclosed  by  the  record  of 
either  court  upon  which  the  judgment  eould  be  reversed. 

The  amendment  of  the  petition  is  denied,  and  the  cause  remanded, 
with  costs. 

T.24F,no.l2— 43 
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Consolidated  BunaiNo  Apparatus  Co.  v.  Amebican  Process  Fbb- 

MENTATION  Co. 
{drcuU  Court,  E.  D.  Wiacentin,   August,  1885.) 

Equitt  Praotice—Dookrt  Pkb— Ret.  St.  (  6^1— Cask  DiBCONrnnnED. 

No  docket  fee  is  taxable  in  a  suit  in  equity  voluntarilr  discontinued  bj-  the 
coraplalnaai,  before  an/  hearing,  either  Interlocutory  or  final. 

In  Eqaity. 

Banning  d  Banning,  for  complainant. 

Cotzhnusen,  Sylvester,  Scheiber  dt  Sloan,  for  defendant. 

Dyer,  J.  This  is  a  suit  in  equity;  and  after  issue  joined  by  bill, 
answer,  and  replication,  bift  before  the  taking  of  any  proofs,  and  with- 
out the  determination  of  any  question  in  the  case  by  the  court,  the  . 
complainant  Tolnntarily  dismissed  its  bill.  In  the  taxation  of  costs, 
the  defendant  contends  that  it  is  entitled  to  an  allowance  of  a  docket 
fee  of  $20  under  the  first  clause  of  section  824  of  the  Revised  Statutes. 
I  have  examined  all  the  decisions  that  bear  upon  the  question,  and 
fully  agree  with  the  conclusions  announced  in  Coy  t.  Perkim,  13  Fed. 
Bep.  Ill,  by  Mr.  Justice  GitAT  and  Judge  Loweui,  and  concorred  in 
by  Judge  Nelson,  and  with  the  ruling  in  Yale  Lock  Manufg  Co.  v. 
Colvin,  14  Fed.  Bep.  269,  made  by  Judge  Wheeler.  The  docket  fee 
of  $20  is  only  taxable  in  a  suit  in  equity  "on  final  hearing."  What 
constitutes  a  final  hearing  within  thp  meaning  of  section  824  is  clearly 
and  most  satisfactorily  shown  by  Mr.  Justice  Blatchfobd  in  Wooster 
V.  Handy,  23  Fed.  Bep.  52,  and  by  the  cases  cited  in  his  opinion. 
There  was  no  such  hearing,  nor,  indeed,  any  bearing,  in  this  case. 
The  taxation  of  a  docket  fee  of  $20  must  therefore  be  disallowed.  No 
docket  fee  whatever  is  given  by  the  statute  in  a  suit  in  equity  volnn- 
tarily  discontinued  by  the  complainant,  as  this  suit  was,  before  any 
hearing,  either  interlocutory  or  final. 


OzABK  Land  Co.  v,  Leonard  and  others. 
{Virouit  Covri,  S.  D,  Arkantaa.  Hay,  188S.) 

IhJUNGTION— I^OT  SCBPKNDED  BT  BUFEBSBDSAa. 

A  decree  granting  an  Injunction  Is  not  nutlifled  or  suipended  by  an  appeal 
to  the  Bupreme  court,  though  all  the  requidtea  for  a  WfMrMfaMate  wmiHiwI 

with. 

In  Equity. 

John  B.  Jonta,  for  plaintiff. 

T.  W,  Brown  and  0.  P.  LyUt,  for  defendants. 
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Caldwell,  J.  The  defendants,  by  0.  P.  Lyles,  their  solicitor,  tend- 
ered an  appeal-bond  in  this  caae>  and  stated  that  the  penalty  of  the 
bond  was  sufficient  to  cover  the  value  of  the  timber  on  the  lands  in 
controversy,  and  prayed  the  opinion  of  the  court  aa  to  whether  the  de- 
fendants, upon  the  approval  of  the  bond,  would  have  the  right  to  ont 
and  remove  the  timber  from  the  lands  ia  controversy,  notwithstand- 
ing the  injunction  Contained  in  the  final  decree  perpetually  enjoining 
them  from  so  doing.  The  injunction  is  not  nullified  by  the  appeal. 
The  supreme  court  say : 

"Xeitber  an  injanctlon,  nor  a  decree  dissolving  an  injunction,  passed  in  ' 
a  circuit  court,  is  reversed  or  nulUQed  by  an  appeal  or  writ  of  error  before 
the  cause  is  heard  in  this  court"   Slauffhter-howie  Ccuea,  10  Wall.  273. 

This  doctrine  is  reaffirmed  in  Hovey  v.  McDonald,  109  U.  S.  150, 
S.  G.  3  Sup.  Ct.  Kep.  136,  where  the  conrt  say : 

"It  was  decided  that  neither  a  decree  for  an  Injunction  nor  a  decree  dis- 
solving an  injunction  was  suspended  in  its  effects  by  the  writ  of  error,  tliough 
all  the  requisites  for  a  aupentedetu  were  complied  with. " 

In  the  last  case  cited  it  is  said  the  power  undoubtedly  exists  in  the 
circuit  court,  if  the  purposes  of  justice  require  it,  to  order  a  contin- 
uance of  the  status  quo  nntil  a  decision  by  the  appellate  court,  and 
that  equity  rule  93  was  adopted  in  recognition  of  this  power.  If 
no  order  was  made  by  the  court  on  the  subject,  the  injunction  would 
remain  in  force  against  the  defendants,  notwithstanding  the  appeal. 
But,  to  prevent  any  misconception  on  the  subject,  the  order  approving 
the  bond  will  state  that  the  appeal  is  not  to  suspend  the  injunction. 
This  is  proper,  because  for  the  court  to  permit  the  appeal  to  super- 
sede the  injunction,  and  the  defendants  to  go  forward  and  cut  the 
timber  on  the  land  in  controversy,  would  be  to  take  from  the  plain- 
tifif  the  fruits  of  its  decree.  The  land  is  only  valuable  for  its  timber. 
If  the  defendants  are  allowed  to  cut  and  remove  the  timber,  and  the 
decree  should  be  affirmed,  the  plaintiff,  while  nominally  successful, 
would,  in  reality,  lose  the  snbjeot-matter  of  the  Hti^tion,  which  would 
go  to  the  defendants. 

It  is  said  that  in  case  the  decree  is  affirmed  the  defendants  and 
their  sureties  would  be  liable  on  the  supersedeas  bond  to  the  plain- 
tiff for  the  value  of  the  timber  cut.  Conceding,  but  not  deciding, 
that  this  would  be  so,  then  the  result  of  a  suspension  of  the  injunc- 
tion on  the  defendants  would  be,  in  effect,  a  sale  by  the  court,  at  a 
price  to  be  hereafter  fixed  by  the  verdict  of  a  jury,  of  the  timber  on 
the  land  to  the  defendants,  without  the  consent  of  the  plaintiff.  This 
is  a  case  where  the  status  quo  should  continue  until  the  case  is  de- 
cided by  the  appellate  conrt,  and  an  order  will  be  entered  to  that  ef- 
fect.  This  will  preseiTe  the  rights  of  both  parties. 
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OzABK  Land  Co.  v.  Leonard  and  others. 
{Oireuit  Court,  E.  D.  Arkamat.   AprU  20, 188S.) 

1.  Decree  bt  Default— Not  Set  Aside,  when. 

When  B  demurrer  to  the  bifl  has  been  overruled,  and,  a  final  decree  is  after- 
wards regularly  rendered  l>y  default  for  want  of  an  answer,  ihe  decrt-e  will  not 
he  sei  aside  witliout  a  satisfactory  sbowiog  that  thedufendaat  hwa  meritoriona 

defense. 

2.  Ikcoksistekt  Defekses  is  Eqditt— Effect  of. 

It  is  a  rule  in  equity  that  where  a  defendant  sets  up  by  his  answer  under  oath 
two  inconsistent  defenses,  the  result  will  be  to  deprive  him  of  the  heneflt  of 
cither;  and  this  rule  applies  to  an  answer  under  oath  read  as  an  affidavit  of 
merlis,  on  amotion  to  ett  aside  a  decree  rendered  by  default,  and  the  decree  will 
not  be  set  aside  where  tlie  affidavit  sets  up  two  flatly  inconsistent  defenses,  as, 
for  example,  where  one  defense  relied  on  is  a  tax  title,  in  the  defendant,  to  the 
lands,  and  the  other  is  that  the  lands  are  and  always  have  uwu  tim  property  of 
the  United  Htatcs. 

In  Equity.  On  motion  to  set  aside  a  decree  rendered  by  default, 
and  permit  defendants  to  answer. 

John  B.  Jones,  for  plaintiff.  ' 

T.  W.  Brown  and  0.  P.  Lyles,  for  defendants. 

Caldwell,  J.  The  object  of  this  suit  is  to  quiet  the  title  of  the 
lands  deBcribed  in  the  bill.  The  bill  alleges  the  plaintiff  is  the  owner 
in  fee  of  the  lands,  which  are  chiefly  valuable  for  the  timber  upon 
them;  that  they  are  wild  and  unoccupied;  and  that  the  defendants 
set  up  a  claim  to  the  same  based  on  an  alleged  tax  title,  which  is 
void,  and  are  treepnssing  on  the  same  by  cutting  and  carrying  away 
the  timber.  The  bill  was  filed  December  14,  1883.  The  defendant 
Leonard  was  not  found  in  this  district,  and  an  order  was  made  on 
the  fifth  of  February,  1884,  that  he  be  served  in  Tennessee,  the  state 
of  his  residence,  with  a  copy  of  the  order  requiring  him  "to  appear 
to  the  action,  and  plead,  answer,  or  demur,  on  the  first  Monday  in 
March,  1884."  This  order  was  served  on  that  defendant  on  the  sev- 
enth of  February*  1884.  The  defendants  Allen  and  McRae  were 
served  with  subpcena  on  the  eighth  of  February,  1884.  A  demurrer 
to  the  bill  was  filed  April  3,  1884,  \iiiich,  after  argument,  was  over- 
ruled July  14,  1884,  The  demurrer  raised  questions  which  were  de- 
cided in  the  case  of  Lamb  v.  Farreli,  21  Fed.  Rep.  5,  and  in  the  opin- 
ion  filed  in  this  case,  and  reported  in  20  Fed.  Rep.  881.  It  was  the 
duty  of  the  defendants,  under  rule  34,  to  answer  the  bill  the  next  snc- 
ceeding  rule-day  after  the  demurrer  was  overruled,  which  would  have 
been  the  first  Monday  in  August.  No  answer  was  filed  on  that  day, 
though  the  defendants  had  notice  that  the  plaintiffs  required  the  an- 
swer to  be  filed  under  the  rule.  The  defendants  continuing  in  de- 
fault, on  the  sixth  of  October,  1884,  a  decree  pro  eonfesgo  was  taken 
against  them.  Notice  of  the  decree  pro  eonfe$$o  was  given  to  defend- 
ants' counsel,  and  no  motion  to  set  aside  the  same,  or  for  leave  to 
plead,  having  been  made,  on  the  seventh  of  November  a  final  decree. 
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upon  satisfactory  proofs,  was  rendered.  On  the  twenty- seventh  of 
December  foUowing,  a  motion  and  affidarits  were  filed  to  set  aside  the 
decree,  and  to  permit  the  defendants  to  answer,  and  an  answ'er  was 
then  tendered.  At  the  suggestion  of  defendants,  final  action  on  this 
motion  was  continued  from  time  to  time;  and  on  the  twenty-fifth  of 
March,  1885,  the  defendants  tendered  for  filing,  in  case  the  decree 
was  vacated,  an  amended  answer.  The  motion  to  set  aside  the  de- 
cree must  be  overruled  for  several  reasons : 

1.  The  decree  was  properly  taken  after  the  defendants  had  been  in 
default  for  a  long  time.  The  default  was  the  result  of  negligence. 
The  timber  on  the  lands  in  controversy  constituted  its  chief  value. 
The  defendants  continued  to  cut  and  remove  timber  from  the  lands 
after  the  decree,  and  before  they  bad  ever  moved  to  set  it  aside.  They 
continued  to  trespass  upon  the  land  until  proceeded  against  for  con- 
tempt. Their  only  pretense  of  title  to  the  land  is  deraigned  through 
a  sale  for  taxes,  which  is  void,  and  there  is  much  in  the  history  of 
the  case  to  justify  the  suspicion  that  the  defendants  were  not  igno- 
rant of  the  weakness  of  their  title,  and  that  they  were  merely  using 
it  to  make  a  show  and  pretense  of  title,  while  they  stripped  the  land 
of  its  timber,  and  that  they  were  not  anxious  to  bring  the  merits  of 
their  title  to  the  test  of  a  judicial  examination. 

2.  There  are  no  merits  in  the  propped  answers.  The  state  ac- 
quired the  lauds  from  the  United  States  under  the  swamp-land  act. 
It  is  conceded  that  if  the  lands  did  not'  pass  to  the  state  under  that 
act,  that  they  are  still  the  property  of  the  United  States.  One  of  the 
proposed  defenses  is  that  tbe  state  procured  the  title  from  the  United 
States  by  fraudulently  representing  that  the  lands  were  swamp  and 
overflowed  lands,  when  they  were  not  so,  and  that  the  lands  are  still 
the  property  of  the  United  States.  It  will  be  time  enough  to  go  into 
an  inquiry  on  that  subject  when  tbe  United  States,  or  some  one  claim- 
ing by  or  through  the  United  States,  raises  tbe  question.  If  this  de- 
fense is  true  tbe  defendants  have  no  title,  for  their  only  pretense  of  claim 
is  a  tax  title,  which  confessedly  is  void,  if  the  lands  belong  to  the 
United  States.  The  proofs  and  exhibits  submitted  with  the  bill  prove 
conclusively  that  the  tax  sale  under  which  the  defendants  claim  is 
void.  It  is  void  for  an  excessive  levy,  and  because  the  requisite  no- 
tice of  delinquency  and  sale  was  not  given,  and  'for  other  reasons. 
The  answer  tendered  is  evasive  and  unsatisfactory  on  this  point,  and' 
fails  to  show  validity  or  merit  in  the  defendants*  title.  The  amended 
answer  tendered  to  be  filed  sets  up  %ome  proceedings  had  in  the  cir- 
cuit court  of  Clay  county,  under  the  overdue  tax  law,  which  have  not 
the  slightest  bearing  on  the  case.  The  decree  in  the  overdue  tax  case, 
chiefly  relied  on,  is  a  nullity.  It  was  rendered  the  same  day  the  bill 
was  filed,  without  the  notice  prescribed  by  the  statute,  and  without 
notice  to  any  one.  The  plaintiff  was  not  a  party,  had  no  notice, 
and  did  not  appear  to  the  action,  and  for  these  reasons  would  not  be 
bound  by  the  decree  if  it  were  otherwise  regular.    The  other  decree 
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exhibited  adjudges  the  tax  sales  invalid.  If  the  tax  sales  are  Toid, 
the  defendants  have  no  title,  and  it  is  not  perceived  how  their  case  is 
strengthened  by  a  decree  to  that  effect.  If  that  decree  could  have 
any  bearing  in  the  ease,  it  would  itself  be  fatal  to  the  defendants* 
claim. 

3.  The  answers  tendered  set  up  defenses  inconsistent  with  each  other, 
viz. :  (3)  That  defendants  acquired  title  through  a  sale  of  the  lands 
for  taxes;  and  (2)  that  the  lands  are  and  always  have  been  the  prop- 
erty of  the  United  States.  If  they  were  the  property  of  the  United 
States  they  were  not  subject  to  taxation.  "A  defendant  cannot  in- 
sist upon  two  defenses  which  are  inconsistent  with  each  other,  or 
are  the  consequence  of  inconsistent  facts.  *  *  •  From  the  cases 
of  Jesus  College  Y.Gibbs  [1  Tounge& C.  146, 160]  &nd  Leech  Bailey , 
[6  Price,  604,]  above  referred  to,  it  is  to  be  collected  that  where  a  de- 
fendant sets  up  by  hia  answer  two  inconsistent  defenses,  the  result 
will  be  to  deprive  him  of  the  benefit  of  either,  and  to  entitle  the  plain- 
tiff to  a  decree."  1  Daniell,  Ch.  PI.  &  Fr.  T13.  There  may  be  soma 
doubt  whether  this  rule  should  now  obtain,  in  all  its  strictness,  where 
the  answer  is  not  under  oath.  In  the  practice  in  the  courts  of  this  and 
many  other  states,  under  the  Code,  it  does  not  prevail;  but  the  prac- 
tice in  equity  cases,  in  this  court,  is  regulated  by  the  equity  rules  and 
the  BngUsh  ohancery  practice  and  not  by  the  Code.  The  answer  and 
amended  answer  tendered  in  the  case  at  bar  are  under  oath.  They 
are  tendered  as  showing  merita,  and  as  a  basis  for  setting  aside  a  final 
decree,  duly  rendered  upon  an  ex  parte  hearing  on  a  bill  previously 
taken  as  confessed  for  want  of  an  answer.  The  showing  mside  in  such 
case  should  be  free  from  all  deceit  and  double-dealing,  and  when  the 
answer,  which  for  the  purposes  of  this  motion  is  to  be  treated  as  an 
affidavit  of  merits,  sets  up  two  defenses,  one  of  which  must  undoubtedly 
be  false,  the  defendant  discredits  himself  by  his  own  pleading,  and  the 
answer  should  avail  him  nothing  as  an  afiidavit  of  merits  or  other- 
wise. The  demurrer  to  the  bill  was  overruled  after  full  argument 
and  consideration.  Ozark  Land  Co,  v.  Ltsonard,  SO  Fbd.  Bbp.  881 ; 
Lamb  v.  Farrell,  21  Fbd.  Bsp.  5. 

Having  been  fully  heard  on  the  law  of  the  case,  and  having  failed 
to  answer  within  the  time  required  by  the  rules,  and  the  affidavits  of 
merits  not  being  satisfaotoiy,  the  motion  of  the  defendants  to  vacate 
the  decree,  and  for  leave  to  answer,  is  overruled. 

f 
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UHttrM  Court,  B.  D.  Arkantat.  1880.) 


1.  nnBBAHS  AKD  WiFB  HAT,  IK  EqUITT,  CoNTBAOT  WITH  EaCH  OtHBR, 

Independently  of  the  married  woman's  act,  courts  of  equity  regard  hus- 
band and  wife  as  distinct  persona,  capable  of  contracting  with  each  other,  and 
if  the  husband  borrows  the  wife's  money,  equity  will  enforce  payment  of  the 
loan,  not  only  against  him,  but  aa  well  axainst  his  repreaeptatlTeStiiuiladUig  his 
assignee  in  bankruptcy. 

2.  Wife's  Equitt  to  a  Bxttlehbkt. 

The  wife  of  a  bankrupt  has,  in  equity,  a  right  in  all  .cases  to  an  adequate 
provision  out  of  her  own  property,  and  when  such  property  cannot  be  reached 
by  the  assignee  in  bankruptcy  of  her  husband,  without  the  Intervention  of  a 
court  Qf  equity,  the  court  will  compel  him  to  make  a  competent  settlement 
upon  her.  This  jurisdiction  was  not  abridged  by  tlie  act  of  January  11, 1851, 
(chapter  111,  (Mould's  IMg.,)  requiring  the  wife  to  file  a  schedule  of  her  statu- 
tory separate  propnly. 

8.  MONBT— Wm  HOT  RsilVIKBD  TO  BOHBDULK. 

The  Bcheduting  act  4f  January  11, 1851,  did  not  require  the  wife  to  schedule 
her  money  kept  in  her  own  possession ;  and  the  recording  of  a  roorteage  to 
her  was  a  sufficient  scheduling  of  the  same  under  the  act  of  December  31, 


4.  M0RT6AOB— FAiLaRB  TO  Record  not  ran  sb  FradbuiiEKt, 

The  fact  that  a  mortgage,  ejtecuted  by  the  husband  to  the  wife,  was  not  re- 
corded for  18  months,  and  until  after  debts  had  been  contracted  by  the  hus- 
band, does  not  of  Itself  render  It  void. 

fi.  tJNREOOItDED  MoRTOAOB— WhBN  NOT  YoiD  tTNDER  BANKRUPT  ACT. 

A  mortgage  executed  more  than  six  months  before  the  coromeucemeut  of 
proceedings  in  bankruptcy,  and  otherwise  valid,  is  not  void  under  the  bank- 
rapt  act  simply  bccnuBC  it  was  recorded  less  than  four  months  before  the  com- 
mencemeut  of  such  proceedings,  and  after  th«  mortgagor  liad  become  insolv- 
ent. 

In  JSqnity. 

The  complainant,  as  assignee  in  bankruptcy  of  F.  W.  Hezekiab, 
filed  his  bill  in  equity  against  the  defendant,  Agnes  Hezekiah,  wife 
of  the  bankrupt,  praying  that  a  mortgage  on  Certain  real  estate,  exe- 
cuted by  tho  bankrupt  to  his  vife,  might  be  declared  fraudulent  and 
Toid.    The  facta  of  the  ease  are  admitted,  and  are  as  follows : 

(1)  That  on  the  ninth  day  of  October,  1871,  the  defendant,  then  the  wife 
of  the  bankrupt,  had  the  sum  of  82.700,  which  was  her  own  separate  money, 
bequeathed  to  her  by  Dr.  Fiddes,  a  relative  of  hers,  then  lately  deceased  at 
Kingston,  Jamaica;  (2)  that  she  loaned  said  sum  of  money  to  lier  husband 
on  the  tenth  day  of  October,  1871,  and  ob  the  same  day  her  husband,  to  secure 
B»ld  loan,  executed  to  her  the  mortgage  deed  in  question;  (3)  that  she  gave 
the  mortgage  to  her  husband  immediately  after  its  execution,  in  order  that 
it  might  I>e  recorded,  and  that  anything  else  might  be  done  in  the  premises 
which  might  be  necessary,  and  that  she  supposed  it  Iiad  been  record^  in  rea^ 
Bonable  time,  and  never  knew  the  delay  which  occurred  in  filing  it  for  record 
until  it  had  actually  been  filed ;  (4)  that  her  husband  was  not  insolvent  when 
the  mortgage  was  signed  and  delivered,  but  became  so  prior  to  the  time  it 
was  tiled  for  record;  {h)  that  the  mortgage  was  filed  for  record  on  the  sixth 
(lay  of  June.  1873,  and  her  husband  was  adjodgwl  a  bankrupt  on  proceedings 
commenced  on  the  first  day  of  July,  1873;  (6)  that  she  filed  no  schedule  in 
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the  recorder's  office  of  the  county,  claiming  said  money  or  mortgage  as  her 
separate  property.  ^ 

M.  W.  Benjaviin,  for  plaintiflF. 
U.  M.  Rose,  for  defendant." 

Galdwell>  J.  Courts  of  equity  uphold  and  enforce  contracts  be- 
tween baeband  and  wife,  concerning  her  separate  property.  "The 
wife  may  become  a  creditor  of  her  husband  by  acts  and  contracts 
during  coverture,  and  her  rights  as  such  will  be  enforced  against  him 
and  his  representatives. "  Story,  Eq.  Jur.  §  1373;  Story,  Eq.  PI,  §  62. 
"Courts  of  equity  regard  husband  and  wife  aa  distinct  peraons,  and 
allow  them  to  contract  with  each  other  as  though  they  were  unmar- 
ried." Woodworth  v.  Sweet,  44  Barb.  268.  The  husband  may  allow 
the  wile  to  retain  her  separate  estate;  and  if  he  borrows  her  money, 
equity  will  enforce  payment  of  the  loan.  Woodtoorth  v.  Sweet,  61  N. 
Y.  8.  The  maxim  that  equity  follows  the  law, — a  maxim  which,  if 
followed  literally,  as  Mr.  Austin  well  observes,  would  leave  nothing 
for  the  courts  of  equity  to  perform, — never  had  any  application  in 
those  courts  in  determining  and  protecting  the  separate  property 
rights  of  the  wife.  The  protection  ofthe  estate  of  the  wife  from  the 
operation  of  the  harsh  rule  of  the  common  law  has  been  a  recognized 
head  of  equity  jurisprudence  from  the  earliest  times.  In  that  forum 
the  wife  has  always  been  regarded  as  a  favored  suitor  when  invoking 
its  aid  to  enforce  the  just  obligations  of  her  husband,  and  for  the  pro- 
tection of  her  separate  estate.  The  husband  may  be  a  trustee  for  the 
wife,  and  will  be  compelled  in  equity  to  account  for  any  money  or 
property  belonging  to  her  which  he  has  received.  Walker  v.  Walker, 
9  Wall.  743.  And  where  a  husband  would  be  considered  a  trustee 
for  his  wife,  his  assignee  in  bankruptcy  will  be  held  a  trustee  in  like 
manner.    Beacon,  Bankr.  501;  Shelf.  Bankr.  388. 

The  wife  of  a  bankrupt  has  in  equity  a  right  in  all  cases  to  an  ad- 
equate provision  out.  of  her  own  property,  and  when  such  property 
cannot  be  got  at  by  the  assignee  without  the  intervention  of  a  court 
of  equity,  the  court  will  compel  bim  to  make  a  competent  settlement 
upon  her.  Deacon,  Bankr.  501;  Shelf.  Bankr.  888.  And  the  as- 
signee in  this  case  having  invoked  the  aid  of  a  court  of  equity  to  set 
aside  a  conveyance  made  by  the  husband  to  secure  the  separate 
money  of  the  wife,  if  the  conveyance  should  for  any  reason  prove  to 
be  ineffectual,  the  court  would  compel  the  assignee  to  make  settlement 
of  the  whole  or  part  of  the  mortgage  debt  upon  the  wife,  according  to 
her  condition  and  circumstances.  Bisp.  Eq.  §  109  etteq,;  Davit  t. 
Newton,  6  Mete.  587 ;  3  Ferry,  Trusts,  §§  629, 639 ;  Bteman  t.  Cowser, 
22  Ark.  429. 

Where,  as  in  this  case,  the  husband  engages,  at  the  time  he  receives 
the  separate  money  of  the  wife,  to  repay  it,  equity  will  not  only  en- 
force such  contract  against  him,  but  as  well  against  his  representa- 
tives, including  his  assignee  in  bankruptcy.  Re  Blandin,  1  Low. 
Dec.  543;  8.  C.  5  N.  B.  B.  39;  In  re  Bigelow,  2  N.  B.  B.  (quarto,) 
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170;  Tn  re  Jones,  14  N.  B.  E.  125;  Jaycox  v.  CaldweU,  61  N.  Y. 
395;  Taggard  v.  Talcott,  2  Edw.  Ch.  628;  Marsh  v.  Marsh,  43  Ala. 
677;  Logan  v.  Hall,  19  Iowa,  491.. 

The  bankrupt  court  is  invested  with  an  equitable  as  well  as  legal 
Jurisdiction,  in  all  matters  pertaining  to  the  adminiBtration  of  the 
liankrupt's  estate;  and  when  the  wife  has  loaned  ber  separate  money 
to  her  husband,  or  he  has  otherwise  become  legally  or  equitably  in- 
debted to  her,  she  may  prove  for  such  debt  against  his  estate.  Re 
Blandin,  1  Low.  Dec.  543;  In  re  Bigelotv,  2  N.  B,  R.  170;  Hil. 
Bankr.  p.  2SS,  §  22.  And  in  some  of  the  states  the  wife  may  now 
sue  her  husband  at  law  for  her  statutory  separate  money  and  prop- 
erty, (Jones  V.  Jones,  19  Iowa,  236 ;  Logan  v.  Ilall,  Id.  497 ;  Wilkitis 
V.  Miller,  9  Ind.  100;  Scott  v.  Scott,  13  Ind.  225;)  and  may  enter 
into  partnership  with  him.    In  re  Kinkead,  3  Biss.  405,  and  note. 

Section  6  of  article  12  of  the  constitution  of  IHQS  recognized  the 
absolute  right  of  the  wife  to  retaiii  as  her  separate  property  all  real 
and  personal  property  acquired  by  her  either  before  or  after  marriage. 
The  last  clause  of  the  section  declares  that  "laws  shall  be  passed  pro- 
viding for  the  registration  of  the  wife's  statutory  separate  estate,  and 
when  so  registered"  it  s&all  not  be  liable  for  the  husband's  debts. 
The  general  assembly  passed  no  law  on  this  subject  after  the  adop- 
tion of  the  constitution  of  1868  and  prior  to  the  date  of,  this  transac- 
tion. But  by  the  provisions  of  section  16  of  article  16  of  the  con- 
stitution, chapter  111  of  Gould's  Digest  was  continued  in  force.  By 
the  provisions  of  this  chapter,  the  wife  might  become  "seized  and 
possessed  of  any  real  or  personal  property  by  bequest,  demise,  gift,  or 
distribution,  in  her  own  right  and  name,  and  as  her  own  property." 
To  make  this  provision  effectual  against  the  creditors  of  her  husband, 
the  act  required  the  wife  to  file  a  schedule  of  her  separate  property 
in  the  recorder's  office  of  the  county  where  she  lived.  Mrs.  Hezekiah 
filed  no  schedule  of  the  money  loaned  to  her  husband,  or  the  mortgage 
given  to  secure  the  same,  and  it  is  insisted  that  this  omission  is  fatal 
to  her  rights.  The  constitution  of  the  state  reversed  the  rule  of  the 
common  law;  coverture  no  longer  invested  the  husband  with  the  title 
to  his  wife's  property.  Ti?fl  *ichedule  required  by  the  act  was  intended 
to  give  the  world  notice  of  her  ri^^htji.  fi.nd  thus  prevent  her  husband 
from  obtaining  a  fictitious  credit  on  tne  laitn  that  he  owned  ''hp  prop- 
erty. If  notice  were  not  thus  given,  her  property  was  iiitUleior  the 
husband's  debts;  but  the  husband  could  take  no  advantage  of  a  fail- 
ure to  schedule;  "he  has  knowledge  of  the  true  ownership,  and  hence 
needs  no  notice."    Jones  v.  Jones,  19  Iowa,  236. 

This  act  was- not  intended  to  abridge  the  known  jurisdiction  of 
courts  of  equity  to  make  a  proper  settlement  on  the  wife  and  enforce 
her  just  rights  against  her  husband.  Its  purpose  was  to  relieve  mar- 
ried women  from  the  rigorous  rules  of  the  common  law,  now  so  uni- 
versally condemned  as  to  have  been  superseded,  in  a  greater  or  less 
degree,  by  statute  in  all  the  states  and  temtories  of  the  Union,  and 
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in  England.  As  to  what  shall  be  considered  separate  property  of  the 
wife,tbe  act  goes  beyond  the  rules  before  adopted  in  courts  of  eqaity, 
and  merely  enlarges  the  field  for  the  operation  of  those  doctrines. 
Re  Blandin,  supra.  Bat  the  act  requiring  the  wife  to  sohedDle  her 
statutory  separate  property  cannot  be  construed  to  extend  to  her 
money  while  kept  in  her  own  possession.  The  husband  can  derive  no 
fictitious  credit  from  the  wife's  money  when  thus  kept.  It  is  not, 
therefore,  within  the  reason  of  the  law.  Beeman  t.  Cowser,  23  Ark. 
429;  German  Bank  t.  Him$tedt,  42  Ark.  62. 

Assuming,  but  not  deciding,  that  the  mortgage  falls  within  the 
scheduling  act,  the  record  of  the  mortgage  itself  was  a  sufficient  sched- 
uling under  the  act  of  December  31, 1860,  p.  84,  and  it  was  recorded 
before  the  husband  was  adjudged  a  bankrupt.  The  mortgage  was 
not  filed  for  record  for  more  than  18  months  after  its  execution,  and 
during  this  time  the  debts  due  some  of  the  creditors  of  the  bankrupt 
were  contracted,  and  the  mortgagor  became  insolvent.  It  is  not  sug- 
gested that  the  mortgage  was  withheld  from  record  for  any  fraudulent 
purpose ;  on  the  contrary,  the  admitted  fact  is  that  the  wife  supposed 
it  had  been  recorded,  and  the  failure  to  file  it  for  record  arose  from 
the  negligence  of  her  agent,  to  whom,  on  its  execution,  it  was  deliv- 
ered in  good  faith  for  that  purpose.  The  fact  that  a  conveyance  ex- 
ecuted by  a  husband  directly  to  his  wife  has  not  been  recorded  for  a 
year,  and  until  after  the  debts  are  contracted  by  the  husband,  does 
not  of  itself  render  sueh  a  ocmveyance  void.  Brookbank  v.  Kennardf 
41  Ind.  389. 

In  discussing  the  effect  of  a  failure  to  record  a  conveyance  from 
the  husband  to  the  wife,  Mr.  Justice  Hunt,  in  Beecker  v.  Clark,  10 
N.  B.  B.  385,  says:  "If  Clark  and  his  wife  supposed  that  the  only 
value  of  record  was  to  prevent  the  effect  of  another  deed  by  him,  and 
the  wife  had  oonfidenoe  that  he  would  make  no  other  conveyance,  the 
omission  to  record  has  no  significance."  And  see  Cragin  t.  Cor. 
micliael,  2  Dill.  519.  The  statute  of  this  state  provides  that  a  mort- 
gage "shall  be  a  lien  on  the  mortgaged  property  from  the  time  the 
same  is  filed  in  the  recorder's  office  for  record,  and  not  before."  Sec- 
tion  4288,  Gantt's  Dig.  But  though  not  recorded,  the  mortgage  is 
good  between  the  parties  and  against  the  administrators  of  the  mort- 
gagor and  his  general  creditors.  Haskill  v.  Sevier,  25  Ark.  152,  In 
the  absence  of  fraud  it  is  immaterial  what  time  may  have  elapsed 
between  the  date  of  its  execution  and  the  time  it  is  filed  for  record. 
The  lien  is  established  and  becomes  effectual  against  all  the  world  the 
instant  it  is  filed,  and  will  prevail  over  any  subsequent  conveyance  or 
lien. 

But  it  is  urged  the  mortgage  is  void  under  the  fourteenth  and 
thirty-fifth  sections  of  the  bankrupt  act,  because,  though  executed 
more  than  six  months  before  the  oommencement  of  proceedings  in 
bankruptcy,  it  was  filed  for  record  less  than  four  months  before  the 
commencement  of  such  proceedings,  and  after  the  mortgagor  bad  be- 
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come  inBoIvent.  This  mortgage  was  taken  as  security  for  a  loan  of 
money  made  at  the  time  of  its  ezecation,  and  would  have  been  a  valid 
security  nnder  the  bankrupt  act  had  the  mortgagor  then  been  insolv- 
ent to  the  knowledge  of  the  mortgagee,  if  the  latter  (as  it  is  admitted 
to  be  the  case  here)  made  the  loan  bona  fide  and  without  any  fraud- 
ulent purpose.  Darby^s  Trustees  v.  Boatman's  Sav.  Inst.  1  Dill.  141 ; 
Cook  V.  TulUs,  18  Wall.  332;  Tiffany  v.  Boatman's  Inst.  Id.  376.  A 
iiat  of  bankruptcy  is,  in  legal  effect,  an  execution  in  favor  of  all  the 
bankrupt's  creditors.  The  assignee  stands  in  the  position  of  a  judg- 
ment creditor,  and  May  assert  all  the  rights,  and  have  the  same  re- 
lief in  any  given  case,  that  a  judgment  creditor  might.  Confessedly, 
a  judgment  creditor,  whose  judgment  was  subsequent  to  the  recording 
of  defendant's  mortgage,  could  not,  on  the  facts  in  this  case,  success- 
fully attack  it,  nor  can  the  assignee  do  so  unless  the  mortgage  is  ob- 
noxious to  some  provision  of  ihe  bankrupt  act.  That  a  mort^ige  exe- 
cuted more  than  six  months  before  the  commencement  of  proceedings 
in  bankruptcy,  and  otherwise  valid,  is  not  void  under  the  bankrupt 
act  simply  because  it  was  filed  for  record  less  than  four  months  be- 
fore the  commencement  of  such  proceedings,  and  after  the  mortgagor 
had  become  insolvent,  is  settled  as  well  as  any  question  can  be  by  the 
authority  of  adjudged  cases.  In  re  Wynne,  4  N.  B.  R.  5;  In  re  Dow, 
6  N.  B.  R.  10;  In  re  Perrin  v.  Hance,  7  N.  B.  R.  283;  Cragin  v.  Car- 
michnel,  3  Dill.  519;  Gibson  v.  Warden,  14  Wall.  244. 

Let  a  decree  be  entered  dismissing  the  bill  for  want  of  equity* 


1.  StATOTES— RULBB  FOB  OoMWBtrCTION  OF  StATDTRB. 

(1)  When  an  act  of  tlic  legislature  admits  of  two  Interpretatinns,  one  of  which 
brings  it  witliin,  and  Ihu  other  presses  it  beyond,  their  constitutionul  autliority, 
tho  courts  will  adopt  the  former  construction.  (2)  In  the  construction  of  atai- 
uten  the  rules  of  grammar  are  los^  inipartani  than  the  intention  of  tho  legisla- 
ture ;  and  the  sense  and  spirit  of  a  statute  will  prevail  over  the  strict  grammat- 
ical construction  of  its  words.  (3)  A  construction  will  not  be  put  upon  a  stat- 
ute which  will  render  it  nugatory,  if  it  is  susceptible  uf  a  construction  ihAi  •* 
will  give  it  a  reasonable  operation  and  effect. 

2.  Same— CossTBUCTioN  of  a  (Jonstiiuino  Statdtb. 

A  statute  which  declares  "  that  it  was  and  is  the  Intent  and  meaning  "  of  a 
prior  act  to  give  redemption  from  sales  of  land  under  decrees  of  chancery  courts, 
will  not  be  construed  to  be  an  invasion  of  the  judicial  function,  bet  will  he 
treateil  as  a  diroct  enactment  that  such  prior  statute  shall,  in  future,  apply  to 
sales  of  real  estate  under  decrees  in  chancery. 

3.  Same — Moiitoaor — llroirr  op  Hf.dkmption— Rtii.r  op  Propertt. 

The  right  of  redemption  given  bystntntc  at  the  time  a  mortgage  is  executed, 
enters  into,  and  becomes  a  part  of,  the  mortgage  contract ;  it  is  a  rule  of  prop- 
erty, as  obligatory  on  the  federal  as  on  the  state  courts. 


SiHOBB  Manuf'g  Co.  t;.  McGollook. 
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In  Equity. 

E.  W.  Kimball,  for  plaintiff. 

Caldwell,  J.  Under  the  equity  rules,  the  plaintiff  is  entitled  to  a 
final  decree  of  foreclosure  of  a  mortgage  on  real  estate,  executed  since 
the  passage  of  the  act  of  March  4,  1875.  The  only  question  in  the 
case  is  whether  the  decree  shall  in  terms  give  the  defendant  the  right 
to  redeem  the  mortgaged  premises  within  13  months  after  the  sale 
under  the  decree.  Section  2696  of  Gantt's  Digest,  enacted  in  1868, 
reads  as  follows : 

"  When  any  real  estate,  or  any  interest  therein,  is  sold  under  execution,  the 
same  may  be  redeemed  by  the  debtor  from  the  purchaser,  or  his  vendees,  or 
the  pei-sonal  representatives  of  either,  within  12  montlis  thereafter.** 

Other  sections  provide  the  mode  of  making  the  redemption.  This 
section  was  held  not  to  apply  to  sales  under  decrees  of  foreclosure  of 
mortgages.   In  this  state  of  the  law  the  legislature,  on  the  fourth  of 

March,  1875,  passed  the  following  act: 

"  That  it  was  and  is  the  true  intent  and  meaning  of  sections  numbered  two 
thousand  six  hundred  and  ninety-six,  (2696,)  two  thousand  six  hundred  and 
ninety-seven,  (2697,)  two  tlioussind  six  hundred  and  ninety-eight,  (2G98,)  tww 
thousand  six  hundred  and  ninety-nine,  (2699,)  and  two  thousand  seven  hun- 
dred (2700)  should  and  does  apply  to  all  sales  of  real  estate,  made  and  had 
under,  and  by  virtue  of,  decrees  of  chancery  courts,  in  the  same  manner  as 
they  did  to  sales  under  executions  at  law." 

It  is  said  this  act  is  a  nullity  because  it  is  a  legislative  constrnc* 
tion  of  a  prior  statute,  and  an  invasion  by  the  legislative  department 
of  the  government  of  the  functions  that  belong  to  the  judicial  depart- 
ment. It  must  be  conceded  that  the  powers  of  the  three  departments 
of  the  state  government — legislative,  executive,  and  judicial — are 
clearly  separated  and  sharply  defined  by  the  constitution;  and  under 
this  division  of  power  it  is  unquestionably  the  function  of  the  legis- 
lature to  make,  and  of  the  courts  to  construe,  the  laws.  The  judicial 
power  cannot  legislate,  nor  can  the  legislative  power  act  judicially. 
But  it  would  hardly  be  just  to  impute  to  the  legislature  passing  this 
act  the  deliberate  intention  to  nsnrp  the  functions  of  the  judicial  de- 
partment. Such  a  construction  would  be  hypercritical  and  captious, 
and  legislative  acts  are  not  to  be  interpreted  by  the  courts  in  that 
spirit.  When  an  act  of  the  legislature  admits  of  two  interpretations, 
one  of  which  brings  it  within,  and  the  other  presses  it  beyond,  their 
constitutional  authority,  the  courts  will  adopt  the  former  constrac- 
tion.  In  the  construction  of  statutes  the  rules  of  grammar  are  less 
important  than  the  intention  of  the  legislature.  And  the  sense  and 
spirit  of  the  statute  prevails  over  the  strict  grammatical  construction 
of  its  words,  "for  the  letter  killeth,  but  the  spirit  giveth  life."  This 
is  a  remedial  statute,  and  the  words  of  such  a  statute  are  always  to 
be  construed  largely  and  beneficially ;  and  it  is  not  unusual  to  extend 
the  enacting  words  of  a  remedial  statute  beyond  their  literal  import 
and  effect,  in  order  to  include  cases  within  the  same  mischief.  Dwar. 
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St.  64.  And  a  construction  will  not  be  put  upon  a  statute  whicL  ^ill 
render  it  nugatory,  if  it  is  susceptible  of  a  construction  that  will  give 
it  a  reasonable  operation  and  elfeet.  It  was  not  competent  for  the 
legislature  to  give  this  statute  a  retrospective  operation,  bo  far  as  re- 
lates to  sales  under  mortgages,  (Broruon  v.  Kinzie,  1  How.  311;  Ed- 
wards V.  Kearzey,  96  0.  S.  695 ;  Brine  v.  Inswance  Co.  Id.  627.)  and 
if  it  does  not  operate  prospectively,  then  it  was  enacted  in  vain.  It 
was  obviously  the  intention  of  the  legislature  to  apply  sections  2696- 
2700,  Gantt's  Dig.,  to  all  sales  under  decrees  of  chancery  courts.  It 
WAS  competent  for  the  legislature  to  have  said  this  in  terms,  and  the 
act  would  have  been  effectual.  And  when  they  said  "that  it  was  and 
is  the  true  intent  and  meaning  of"  those  sections  that  they  shoold 
have  that  effect,  they  simply  meant  to  assert,  as  they  well  might,  that 
in  future  they  should  have  that  effect. 

An  act  of  congress  declared  that  "the  act  of  March  2,  1867,  shall 
be  construed  to  impose  the  taxes  therein  mentioned  to  the  first  day 
of  August,  1870.  *  *  *"  It  would  have  been  competent  for  con- 
gress to  have  imposed  the  taxes  in  question  by  an  act  having  a  re- 
trospective operation;  but  it  was  contended  that  the  enactment 
qnoted  was  nothing  but  an  unconstitutional  effort  on  the  part  of  con- 
gress to  invade  the  powers  of  the  courts,  and  to  give  a  construction 
to  a  prior  act  of  congress  of  which  it  was  not  susceptible.  Answer- 
ing this  objection,  the  court,  speaking  by  Mr.  Justice  Milleb,  said: 

"But  where  it-  [congress]  can  exercise  a  power  by  passing  a  new  statute, 
which  maybe  retroactive  in  its  effect,  tlie  form  of  words  which  it  uses  to  put 
this  power  in  operation  cannot  be  material,  if  the  purpose  is  clc-ar,  and  tliat 
purpose  is  witliio  the  power.  Congress  could  have  passed  a  law  to  reimpose 
this  tax  retrospectively,  to  revive  the  sections  under  consideration  if  tliey 
had  expired,  to  re-enact  the  law  by  a  simple  reference  to  the  sections.  Iliis 
it  done  anything  more?  Has  \\  intended  to  do  anything  more?  Are  we  cai>- 
tlously  to  construe  the  use  of  the  word  "construe"  as  an  invasion  of  the  Ju- 
dicial function  where  the  efEect  of  the  statute,  and  the  purpiise  of  the  statute, 
are  clearly  within  the  legislaUve  function?"  iStoeftdoM  v.  Irmtraiwe  Cos.  20 
Wall.  323. 

A  later  case  before  Mr.  Justice  MiIiLeb,  on  the  circuit,  is  on  all 
fours  with  the  case  at  bar.  The  act  of  congress  of  March  2,  1S67, 
(14  St.  426.)  impliedly  forbade  the  organization  of  railroad  companies 
in  the  mode  the  corporation  in  question  was  or^nized.  But  by  a 
subsequent  act  of  congress,  (act  of  June  10,  1872;  17  St.  390.)  it  was 
provided  that  the  previous  act  "shall  be  construed  as  having  author- 
ized and  as  authorizing  the  legislative  assemblies  of  the  territories 
of  the  United  States,  by  general  incorporation  acts,  to  permit  persons 
to  associate  together  as  bodies  corporate  for  purposes  above  named." 
The  railroad  company,  the  legality  of  whose  organizatiou  was  ques- 
tioned, filed  its  certificate  of  organization  in  1873,  and  its  organiza- 
tion was  legal  if  the  act  of  1872  was  valid.  But  it  was  contended 
that  that  act  only  construed  the  former  act,  and  was  ineffectual  for 
any  purpose.  Mr.  Justice  Miller,  in  answer  to  this  contention,  said : 
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"Tt  is  denied  that  congress  ha? any  riftbt  to  give  a  construction  to  the  stat- 
ute wtiicli  will  bind  the  court,  and  therefore  that  act  of  1867  remains,  and  Uifs 
railroad  has  no  competent  organization  which  will  enable  It  to  take  subscrip- 
tions to  stock.  But  in  a  case  which  came  up  concerning  taxation  under  the 
internal  revenue  law,  which  I  decided  myself  in  the  supreme  court.  [Stock- 
dale  V.  Insurance  Coa.  20  Wall.  323,]  a  very  similar  statute,  construing  a  for- 
mer statute,  is  made  the  subject  of  consideration,  and  iu  that  case  the  court 
lield  that  while  it  might  not  be  true  that  rights  existing  prior  to  the  explana- 
tory or  declaratory  statute  will  be  affected  by  that  declaratory  statute,  yet.  in- 
asmuch as  congress  or  any  legislative  body  has  a  right  to  pass  a  law  for  the 
future  that  such  a  statute  shall  be  held  to  mean  so  and  so,  while  It  may  not 
affect  past  transactions,  it  is  eqaivalent  to  the  passage  of  a  statute  of  tfiat 
character  for  the  future;  and,  while  it  Is  not  necessary  for  us  to  decide  here 
whether  that  declaratory  statute  would  affect  any  contracts  or  transactions 
]>rior  to  its  passage,  it  is  sufficient  to  say  that  after  its  passage  it  became  s 
part  of  tliR  law  of  1867,  and  it  was  a  declaration  by  congress  that  railroad 
companies  might  be  oi^anized  in  the  manner  that  this  was  organized,  after 
that  period. "   atebbiTU  v.  Board  Co.  Com'Tg,  4  Fed.  Ref.  2B2. 

The  act  is  effectual  to  give  redemption  from  sales  under  deerees  of 
foreclosure  rendered  on  mortgages  executed  since  its  passage.  This 
right  entered  into  and  became  a  part  of  the  mortgage  contract.  It  is 
a  rule  of  property,  as  obligatory  on  the  federal  aa  on  the  state  coarta. 
Brine  v.  Ingurance  Co.  96  U.  S.  627. 


Dbbibb  z).  Cohtinbntal  Lite  Ins.  Co.  of  Hartfobd,  Conk.' 


1.  Life  Issurance  —  False  Axsweks  as  to  Piieviodb  Disease— Application, 

now  Construed. 

To  the  questions  in  an  application  for  insurance  whether  the  applicant  had 
"over  had  any  of  the  following  compimnM;  •  *  *  PDeumooia,  •  •  * 
spitting  or  raising  of  blood,  •  •  •  or  any  disease  of  the  lungs,"  the  answer 
-  was,  "  Xo :  "  and  to  the  question,  "What  sickness  or  aicknesses  has  the  parly 
had  during  the  10  years  laat  past  t "  the  answer  was,  "  None  except  fever— -cure 
perfect:"  and  to  the  question,  "Is  the  party  now  In  good  health  t"  the  answer 
-Was,  '*Yea.*'  Held,  that  the  andwcrs  were  true,  within  the  meaning  of  the 
contrftL-t,  although  the  insured  had  on  one  occasion  "spit  blood;"  the  evidence 
Bhowing  that  he  had  not  had  the  spitting  in  such  form  as  to  be  called  a  disease, 
disorder,  or  constitutional  vice;  and  that  the  question  did  not  require  him  to 
state  every  instxnce  of  iilood-spitting,  but  only  such  as  amounted  to  a  disease. 

2.  Samr — EviDKscB  —  Statkmexts  of  PnTSiciANB  IN  Proof  op  Death  Pkiti- 

I.EOKD. 

^lutcmcnts  ia  the  proof  of  death,  made  hy  the  physician  of  the  insurod,  as 
to  the  previous  complaints  and  ailments  of  the  insured,  are  privileged  commu- 
nications within  the  meaning  of  the  Indiana  statute,  and  not  admiasihle  to  show 
that  the  answers  mado  to  certain  qugstloos  in  the  iq^lieatiuu  for  Insnraiice 

were  false. 

At  Law. 


^RcporteJ  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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U.  J.  Hammond  and  John  S.  Tarkirtgton,  for  plaintiff. 

Finch  (£  Finch,  for  defendant. 

"Woods,  J.  Action  upon  an  insurance  policy  upon  the  life  of  Peter 
H.  I,  Dreier,  taken  for  the  benefit  of  his  wife,  the  plaintiflf.  By  the 
terms  of  the  policy  the  application  for  the  insurance  was  made  a  part 
of  the  instmment,  and  the  answers  to  qaestiona  are  explicitly  war- 
ranted to  be  trne.  The  defense  specially  pleaded  to  the  action  is 
that  certain  of  the  answers  to  questions  in  the  application  were  false; 
that  to  the  inquiry,  "Has  the  party  had  any  of  the  following  com- 
plaints: •  *  *  (16)  Pneumonia,  •  *  •  spitting  or  raising 
of  blood,  (20)  any  disease  of  the  Inng^,"  the  answer  was,  "No;"  and 
that  to  the  question,  "What  sickness  or  sicknesses  has  the  party  had 
during  the  ten  years  last  past  ?"  the  answer  was,  "  None,  except  fever — 
cure  perfect;"  and  to  the  question,  "Is  the  party  now  in  good  health, 
and  does  he  usually  enjoy  good  health  ?"  the  answer  was,  "Tes;"  that 
these  answers  were  all,  and  each  severally,  false  and  a  breach  of  war- 
ranty in  this :  that  the  insured  had  been  afflicted  with  pneumonia  and 
bad  had  spitting  and  raising  of  blood  prior  to  the  date  of  the  policy  and 
had  been  afflicted  with  disease  of  the  lungs.  This  answer,  in  so  far 
as  it  is  well  pleaded,  casts  upon  the  plaintiff  the  burden  of  proving 
the  truth  of  the  answers  and  warranties  in  question:  Continental 
Life  Ins.  Co.  T.  KeisUr,  84  Ind.  310. 

It  seems  to  be  an  established  role  that  "the  application  for  insur- 
ance must  be  construed  strictly  against  the  insurer."  The  supreme 
court  of  Indiana  so  declared  in  effect  in  Pennsylvania  Mut.  Life  Ins.  Co. 
'  V.  Wiler,  at  November  term,  1884,  reported  in  Insurance  Law  Journal 
for  May,  1885.  By  this  rule,  as  indeed  by  the  terms  of  the  question 
on  the  subject,  there  is  no  warranty  in  this  case  that  the  insured 
never  had  spitting  or  raising  of  blood,  but  only  that  he  had  not  had 
the  complaint  of  spitting  or  raising  blood;  equivalent  to  a  warranty 
that  he  had  not  had  blood-spitting  in  such  form  as  to  be  called  a  dis- 
ease, disorder,  or  constitutional  vice.  See  Connecticut  Mut.  Life  Ins. 
Co.  V.  Union  Trust  Co,  (U.  S.  Sup.  Ct.)  Amer.  Law  Reg.  January, 
1885;  S.  C.  6  Sup.  Ct.  Eep.  119. 

The  answer  pleaded,  it  may  be  observed,  does  not  allege  the  ex- 
.  isteuce  of  any  such  disease  or  disorder,  and  therefore  really  presents 
no  issue  upon  this  point.  But  we  will  consider  the  case  as  if  the  is- 
sue were  made.  If  the  question  put  to  the  applicant  for  the  insur- 
ance had  been  whether  or  not  he  had  had  any  spitting  of  blood,  or 
had  had  any  symptom  of  disease,  Buch  as  spitting  or  raising  of  blood, 
it  would  doubtless  have  required  the  disclosure  of  a  single  instance 
of  blood-spitting.  Qeaehy.  Ingall,  14  Mees.  &  W.  95;  S.  C.  Bigeluw. 
Life  &  Aco.  Ins.  R.  306;  Insurance  Co.  v.  Miller,  39  Ind.  475;  and 
Vose  v.  Eagle  Life  Ins.  Co.  6  Cush.  43,  are  cases  which  illnstrnte 
the  distinction,  and  are  in  this  respect  different  from  the  caso  now 
presented.  See,  also,  Cushman  v.  Insurance  Co.  70  N.  Y.  72,  and  au- 
thorities cited. 
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The  inquiry  now  is  not  whether  or  not  there  was  a  misrepresenta- 
tion or  a  false  warranty  in  respect  to  a  symptom  of  disease,  bat 

whether  or  not  the  party  had  actually  had  the  disease,  the  warranty 
being  that  he  had  not;  and  consequently  the  single  instance  of  blood- 
raising  proved  has  significance  only  as  an  item  of  evidence  tending 
to  show  the  presence,  but  not  itself  constitating  the  fact,  of  disease 
or  disorder.  The  weight  which  this  evidence  should  have  depends, 
of  course,  largely  apon  the  circumstances  of  the  occurrence,  and  of 
other  pertinent  evidence,  if  there  be  any  competent  to  be  considered. 
There  is  no  other  evidence  relevant  to  this  point  and  favorable  to  the 
defense,  except  certain  statements  made  by  Dr.  Hadley,  physician  of 
the  deceased,  contained  in  the  proof  of  death  furnished  by  the  plain- 
tiff to  the  defendant  company;  and  these  statements,  it  is  now  in- 
sisted, come  within  the  rule  of  privileged  communications  between 
patient  and  physician,  and  therefore  cannot  be  considered.  The  court 
is  inclined  to  this  view.  It  is  clear  that  Dr.  Hadley  could  not,  against 
the  will  of  the  plaintiff,  if  called  as  a  witness,  have  been  allowed  to 
testify  to  the  facts  contained  in  these  statements.  Penngylvania  Mut. 
Life  Ina.  Co,  v.  Wiler,  supra;  Masonic  Mut,  Benefit  As8*n  v.  Beck,  77 
Ind.  208;  Connecticut  Mut,  Life  Ins.  Co.  v.  Union  Trust  Co.^  supra. 

It  is  true  that  by  the  terms  of  the  policy  the  plaintiff,  in  order  to 
have  a  right  of  action,  was  bound  to  furnish  the  company  within  a 
specified  time  "satisfactory  proof  of  the  death;"  but  this  did  not  en- 
title the  company  to  go  further,  as  it  seems  to  have  done,  and  reqaire 
of  the  plaintiff  a  statement  by  the  physician  of  his  knowledge  con- 
cerning the  previous  complaints  and  ailments  of  the  deceased,  which, 
proximately  at  least,  did  not  cause  the  death;  and  I  see  no  reason  at 
all  why  such  statements,  when  so  obtained,  should  become  available 
to  the  company  as  evidence,  in  a  suit  upon  the  policy,  of  facts  which 
oonld  not  be  shown  by  the  testimony  of  the  one  who  made  the  state- 
ment. The  law  which  declares  communications  between  patient  and 
physician  confidential  should  not  be  evaded  in  any  such  way. 

These  statements  excluded,  the  only  evidence  that  remains  to  show 
that  the  deceased  had,  or  had  had,  any  disorder  or  complaint  when  he 
applied  for  the  insurance,  consists  in  the  fact  that  four  years  before 
he  raised  blood  on  one  occasion.  The  evidence  shows  that  the  de- 
ceased was  a  blacksmith,  and  had  been  of  strong  and  robust  appear- 
ance, and  so  continued  until  some  months  after  the  policy  sued  on 
was  issued.  The  defendant's  examining  physician, — a  specialist  bt 
noted  skill  in  respect  to  diseases  of  the  throat  and  lungs, — after  a 
careful  examination  declared  him  sound,  and  to  be  "A  No.  1  risk.** 
Upon  the  particular  occasion  of  blood-spitting  in  question  he  had  been 
employed  for  some  hours  during  a  hot  summer  afternoon  in  heating 
and  setting  wagon-tires,  and,  in  a  heated  condition,  had  drank  freely 
of  cold  water.  He  at  once  felt  ill,  went  home,  took  supper,  and  was 
about  to  retire,  when  he  remarked  that  there  was  "something  salt" 
in  his  mouth,  and  thereupon  two  or  three  times  spat  out  small  quan- 
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tities  of  blood,  which  he  afterwards  said  came  horn  his  lungs.  He 
-went  to  consult  his  phyaiciaa,  and  within  a  few  days  went  to  Wiscon- 
sin, where  he  stayed  about  two  monthsi  and  then  returned  home  well, 
and  continued,  as  before  stated,  in  apparent  good  health  until  and 
for  some  months  after  the  policy  of  insurance  upon  his  life  was  is- 
sued. It  is  not  questioned  that  be  died  of  phthisis  pulmonalie.  The 
plaintiff  testified  that  he  was  taken  sick  with  a  cold  in  September, 
and  died  on  the  twenty -fourth  of  Norember  following^  the  cause  of 
the  death,  as  she  understood,  beiag  quick  consumption. 

In  the  opinion  of  the  court,  it  cannot  be  said  to  appear  upon  the 
competent  evidence  in  the  case  that  the  deceased  made  false  answers 
to  questions  in  the  particulars  charged,  or  in  any  respect  which  con- 
Btitutes  a  breach  of  any  warranty  contained  in  the  policy  and  appli- 
cation. The  attendant  oircomstanoes,  corroborated  by  subsequent 
long-continued  health  and  by  the  medical  examiner's  report,  stron^y 
indicate  a  transient  rather  than  settled  cause  for  the  single  instance 
of  blood-spitting  shown  to  have  occurred,  and  there  remains  in  the 
case  no  evidence  to  justify  a  different  conclusion.  The  expert  testi- 
mony in  the  case  was  predicated  upon  hypotheses  which  are  not  sup- 
ported by  proof. 

The  plaintiff  is  entitled  to  recover  the  amount  of  the  policy,  with 
interest  for  two  years  and  three  months, — amountii^  in  the  abro- 
gate to  $1,135, — with  costs  of  suit.   Ordered  accordingly. 


(Septeinlwr  20,  1885.) 
Upon  Motion  for  New  Trial. 

Woods,  J.  It  is  insisted  that  the  court  erred  in  admitting  in  evi- 
dence the  certificate  of  the  examining  physician,  and  in  excluding 
from  consideration  the  statements  of  Dr.  Hadley  in  respect  to  diseases 
which  the  deceased  had  had  before  his  last  sickness.  Upon  the  last 
point  reference  is  made  to  Insurance  Co.  v.  Neirton,  22  Wall.  32; 
Waltker  v.  Mutual  Lije  Ins,  Co,  (Gal.  Sup.  Gt.)  13  Ins.  Law  J.  815; 
S.  C.  4  Pae.  Kep.  413;  Campbell  v.  Charter  Oak,  etc.,  Co,  10  Allen, 
213;  Moore  v.  Protection  Ins.  Co.  29  Me.  97.  Tliese  cases  declare 
the  general  proposition  that  "the  preliminary  proofs  preserted  to  an 
insurance  company  in  compliance  with  the  condition  of  its  policy 
of  insurance  are  admissible  as  prima  facie  evidence  against  the  as- 
sured;** but  no  one  of  them  goes  to  the  extent,  either  in  terms  or,  as  I 
conceive,  in  principle,  of  holding  that  statements  by  physicians  which 
are  by  statute  made  confidential  become  available  to  the  company  as 
evidence  because  found  in  or  connected  with  the  preliminary  proofs; 
especially  when,  as  in  this  case,  the  statements  in  question  are  not 
concerning  the  last  sickness  or  proximate  cause  of  death. 

In  the  opinion  in  Masonic  Mut.  Ben.  Ass'n  v.  Beck,  supra,  it  is 
conceded  or  implied  that  after  the  death  of  the  patient  the  physician 
v.24F,no.l2 — 43 
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may  testify  at  tlie  instanee  or  vith  the  consent  of  "the  party  who 
may  be  said  to  stand  in  the  place  of  the  deceased;*'  but  this  was 
aside  or  beyond  the  question  presented  in  that  case.  And  there  are 
explicit  authorities  to  the  effect  that  the  restriction  of  the  statute  can 
be  waived  only  by  the  one  who  makes  the  confidential  communication. 
We$toier  v.  ^tna  Life  Ina,  Co.  (N.  Y.  Ct.  App.)  1  N.  E.  Rep.  104; 
Pieraon  t.  People^  79  N.  Y.  424;  Qraitan  t.  Mttrapditan  Life  Int, 
Co.  SO  N.  T.  281;  Bowman  v.  Norton,  5  Car.  &  F.  177;  1  Greenl.  Et. 
§  243. 

It  need  not.  however,  be  decided  in  this  case  whether  or  not  the 
plaintiff  might  have  waived  the  restriction.  It  is  enough  to  say  that, 
by  including  the  statements  in  question  in  the  prdiminary  proofs,  ahe 
did  not  consent  that  they  might  be  used  in  evidence  against  her  in 
9XX  action  upon  the  policy  of  insurance. 


L  Tax  Bale — Indiasa  Statute—Title  Acquired  by  Holdek  op  Certificate 
— Statute  of  Limitation6. 

While  the  statute  of  Indiana  provides  that  a  certificate  of  Bale  of  realty  for 
taxes  shall  entille  the  holder  to  possession,  such  certificate  does  not  confer  tha 
right  of  possessfon  unless  the  sate  was  regular  and  valid.  And  when  one 
takes  possession  under  the  invalid  certificate,  he  is  accountable  for  rents;  and, 
after  receiving  rents  enough  to  repay  the  amount  of  his  bid,  penalties,  and 
interest,  will  not  be  considered  as  lioldinjc  a  certificate  which,  constituting  in 
the  hegianing  a  mere  lien,  can  grow  by  lapse  of  time,  tinder  a  statute  of  lim- 

,      itations,  Into  a  title  at  law,  or  into  a  defense  against  such  a  title.  Barton 
AfeWhinney,  65  Ind.  481,  followed,  and  Itthd  v.  Bateheida;  90  Ind.  620,  dis- 
tinguished. 

S,  8ahe — MsitaER. 

The  lien  of  a  purclinser  at  an  invalid  tax  sale  of  realty  will  bo  merged  in  the 
fee  if  that  be  obtained  by  the  holder  of  the  tax  certificate;  and  if  afterwards 
he  lose  tha  fee  by  failure  to  redeem  from  a  sheriff's  sale  of  tlie  property,  the 
tax  lien  will  not  be  revived  to  sueh  extent  as  to  support  a  running  of  the  stat- 
ute of  liraiialions,  in  respect  to  tax  sales,  during  the  time  of  the  m^ger. 

8.  Same— PoKCHASB  bt  Temant  hi  Common. 

Where  a  tenant  in  conimoo,  with  his  own  money,  purchases  the  interest  of 
bis  co-tenant  at  tax  sale,  but  the  sale  is  irregular  and  invalid,  and  vests  him 
with  a  lien  only  upon  the  property,  which  by  lapse  of  time  may  ripen  into  a 
title,  but  before  that  occurs  he  receives  rents  sufficient  to  reimburse  him,  he 
must  apply  the  rents  In  that  way  and  not  permit  the  statute  to  ran. 

At  Law. 

J.  M.  Van  Fleet  and  HiU  d  Lambf  for  plaintiffs. 
Harriton^  MiUer  dt  Elam,  for  defendants. 

Woooa,  J.  Ejectment  to  recover  the  undivided  half  of  certain  town 
lots  in  Warsaw,  Kosciusko  county,  Indiana.  Upon  these  lots  are  the 
Eirtley  House  and  Kirfley  House  livery-stables;  the  house  and  stdbles 
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being  separated  by  a  pablie  alley  wMoh  divides  the  lots  into  two  dis- 
tinct parcels.  The  ebtire  property  was  owned  in  1858  hy  Joseph 
Popham,  and  afterwards  by  one  Kirtley,  who,  before  August  28,  1873, 
had  conveyed  an  undivided  half  to  the  defendant,  Ohapman,  who  still 
owns  it,  and  on  that  day  conveyed  the  other  half  to  Charles  Ford, 
who,  on  the  twenty-eeooud  day  of  July,  1875,  mortgaged  his  inter- 
est to  Nelson  Davis.  This  mortgage  was  foreclosed  Deoember  11, 
1875,  by  order  of  the  Koscinsko  cironit  court;  and  by  virtue  of  the 
decree  the  interest  of  Ford  was  duly  sold  on  the  twenty-second  day 
of  January,  1876,  to  the  plaintiff,  Bebecoa  Davis,  assignee  of  the  de- 
cree, who,  after  the  expiration  of  a  year,  received  a  sheriff's  deed, 
whereby  she  obtained  a  perfect  legal  title,  which  she  still  holds,  un- 
less it  has  been  divested  or  defeated  by  reason  of  the  foots  yet  to  be 
stated. 

On  the  eighth  day  of  February,  1875,  Ford's  half  of  the  property 
was  sold  to  Chapman  at  tax  sale  for  $196.75,  delinquent  taxes  of  the 
years  1878-74,  and  the  usual  form  of  certificate  of  sale  issued  to  the 
purchaser.  The  sale  was  of  the  undivided  half  of  the  entire  prop- 
erty, and  not  of  the  different  parcels  separately.  After  two  years 
Ohapman  surrendered  his  oerti&oate  and  received  an  auditor's  deed, 
and  that  being  defective  because  not  witnessed  by  the  county  treas- 
urer, he  took  a  second  deed,  dated  Deoember  30,  1877.  On  May  1, 
1875,  Chapman,  being  a  tenant  in  common  with  Ford,  claims  to  have 
taken  exclusive  possession  of  the  entire  property  under  and  by  virtue 
of  his  certificate  of  purchase  at  tax  sale,  and  to  have  continued  to 
hold  by  tbe  same  right  to  the  present  time.  From  the  time  of  taking 
possession  as  stated,  he  received  of  the  lessee  of  the  entire  property, 
who,  it  is  claimed,  attorned  to  him  at  that  date,  rent  at  the  rate  of 
$100  per  month.  It  does  not  appear  that,  upon  taking  or  while  hold- 
ing the  poBsession,  he  made  any  open  or  notorious  claim  of  right  hos- 
tile to  his  co-tenant,  or  that  tbe  co-tenant  in  fact  had  notice  of  his 
hostile  intent  or  claim.  On  March  18,  1875,  Chapman  obtained  in 
the  Eosoiasko  circuit  court  a  decree  of  foreclosure  against  Joseph 
Popham  of  a  mortgage  executed  by  Popham  in  1858,  upon  the  entire 
property;  and  on  October  9,  1875,  in  tbe  same  court  obtained  a  judg- 
ment against  Ford  upon  notes  alleged  to  have  been  given  by  Ford  to 
Kirtley  upon  tbe  purchase  price  of  the  part  of  the  property  conveyed 
by  Kirtley  to  Ford,  and  at  the  same  time  obtained  a  decree  declaring 
a  vendor's  lien  upon  that  part  of  the  property  for  the  amount  of  the 
judgment;  and  by  virtue  of  these  decrees  the  property  described  in 
each  was  duly  and  separately  sold  by  tbe  sheriff,  and  bid  off  by  Chap- 
man, who,  on  November  15,  1875,  received,  and  caused  to  be  re- 
corded, sheriff's  deeds  made  in  consummation  of  the  sales.  On  the 
seventeenth  day  of  February,  1876,  the  plaintiff  instituted  in  the 
Kosciusko  circuit  court  an  action  against  the  defendant  to  have  the 
said  decrees,  and  the  sales  made  thereunder,  annulled  as  against  her, 
and  on  the  second  day  of  April,  1880,  obtained  a  decree  to  that  effect, 
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vhich  remains  in  force.  On  May  6.  1880,  the  plaintiff  demanded  of 
the  defendant  to  be  admitted  into  possession  and  recognized  as  his 
co-tenant  of  the  property.  This  the  defendant  refused.  The  com- 
plaint in  this  case  was  filed  May  14,  1884. 

The  tax  law  of  1872,  in  force  at  the  time  of  the  tax  sale  mentioned, 
contains  the  following  provisions :  Sec.  199,  (in  effectj  that  two 
or  more  parcels  belonging  to  one  person  shall  not  be  sold  together, 
but  each  parcel  must  be  sold  separately  to  the  highest  bidder.  Sec. 
203:  The  certificate  of  sale  "shall  entitle  the  hold£r  to  the  posses- 
sion of  the  premises  therein  described."  See.  250 :  "No  action  for 
the  recovery  of  real  property  sold  for  non-payment  of  taxes  shall  lie, 
unless  the  same  be  brought  within  five  years  after  the  date  of  the 
sale."  Sec.  256:  "If  any  conveyance  shall  prove  to  be  invalid  and 
ineffectual  to  convey  title,  the  lien  which  the  state  had  on  such  land 
shall  remain  in  force,  and  shall  be  transferred  by  such  deed  to  the 
grantee,  and  vested  in  him,  his  heirs  and  assigns/*  etc. 

Upon  these  facts  counsel  for  Chapman  insist  that  he  has  a  com- 
plete defense  under  his  tax  title  in  the  statute  of  limitation.  To  this 
counsel  for  the  plaintiff  reply  (1)  that  the  tax  sale  was  invalid  and 
gave  the  purchaser  only  a  lien  upon  the  property,  and  that  that  lien 
was  merged  and  lost  in  tne  title  which  Chapman  obtained  by  his  pur- 
chases under  the  decrees  against  Popham  and  Ford;  (2)  that  within 
four  or  six  months  after  the  sale  Chapman  received  rents  enough  to 
cancel  his  lien,  and  by  law  was  bound  to  apply  the  rents  in  that  way ; 
and  (3)  that,  being  a  tenant  in  common  with  Ford  and  with  the  plain- 
tiff. Chapman  could  not,  under  a  tax  sale,  acquire  a  hostile  title. 

While  the  statute  provides  that  a  certificate  of  sale  for  taxes  shall 
entitle  the  holder  to  possession,  the  supreme  court  of  the  state  has  ex- 
plicitly decided  that  the  certificate  does  not  confer  the  right  of  posses- 
sion unless  the  sale  was  regular  and  valid.  Barton  v.  Mc  Whinney^  85 
Ind.  481.  The  case  of  Ethel  t.  Batchelder,  90  Ind.  520,  was  decided 
on  the  assumption  that  the  sale  was  regular;  and  in  the  opinion  it  is 
said  ohiter  tbat  the  right  of  possession  under  the  certificate  "carried 
with  it  the  riglit  to  receive  the  rents  of  such  real  estate,  and  the  abso- 
lute ownership  of  such  rents,  without  liability  to  account  therefor;" 
but  this  language,  when  interpreted  and  restricted  by  the  facts  of  the 
case,  means  no  more  than  the  actual  decision  made,  and  that  is,  tbat 
when  possession  has  been  taken  under  a  certificate  of  tax  sale  in  all  re- 
spects valid,  a  redemption  from  the  sale  cannot  be  had  by  an  enforced 
application  of  tbe  rents  or  rental  value  of  the  property,  but  "only  in 
the  manner  prescribed  by  the  statute."  An  explicit  statutory  mode 
of  redemption  having  been  provided,  it  was  not  for  the  court,  in  the 
absence,  at  least,  of  averment  of  insolvency  of  the  holder  of  the  cer- 
tiiicate,  or  of  other  showing  of  equitable  necessity,  to  say  that  re- 
demption might  be  effected  by  an  aoconuting  for  and  application  of 
rents  and  profits.  The  question  of  liability  for  rents  after  redemp- 
tion, accomplished  in  the  statutory  way,  was  not  before  the  court;  and 
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it  is  hardly  probable  that  it  will  ever  be  held  that  the  holder  of  a 
tax  title,  even  if  valid,  who  has  had  possessiou  nnder  a  certificate, 
after  receiving  back,  within  the  time  given  for  redemption,  the  amount 
of  his  hid,  with  the  large  penalties  and  interest  allowed  him  by  the 
statute,  will  be  entitled  to  retain  as  his  own  rents  and  profits  received 
or  enjoyed  during  or  for  the  time  of  his  possession.  The  statute 
gives  him  the  right  to  take  posseBsion  under  his  certificate,  and  pro- 
vides that  within  two  years  there  may  be  a  redemption,  but  is  silent 
in  respect  to  rents  and  profits  in  case  redemption  is  effected.  The 
plain  and  just  legal  inference  in  such  cases  is  that  the  redemption 
shall  relate  back  to  the  date  of  sale ;  and  this  done,  accountability  for 
rents  follows.  This,  it  seems  to  me,  would  be  the  role  in  respect  to 
sales  upon  execution  and  decrees  of  court,  (sales  on  which  aomethiug 
like  the  value  of  the  property  is  supposed  to  be  bid,)  if  the  law,  say- 
ing nothing  of  rents,  gave  the  purchaser  immediate  possession  under 
his  certificate  of  purchase,  subject  to  the  owner's  right  of  redemp- 
tion within  one  year  as  now  allowed.  It  would  certainly  shook  the 
common  sense  of  justice  and  right  if  in  such  cases  the  porohaser,  be- 
sides receiving  his  money  and  large  interest,  could  retain  a  year's 
rents  and  profits;  and  the  courts,  as  it  seems  to  me,  would  be  slow 
to  reach,  as  upon  principle,  and  I  believe  upon  authority,  they  would 
be  under  no  compulsion  to  reach  such  a  conclusion;  certainly  not  in 
favor  of  claimants  under  tax  sales,  in  respect  to  which,  by  common 
if  not  universal  consent,  a  strict  construction  is  employed,  which  con- 
cedes to  the  purchaser  only  what  a  nice  judicial  acumen  cannot  deny 
by  turning  against  him  every  possible  intendment  deducible  from  the 
letter  or  spirit  of  the  law. 

But  whethejr  these  views  of  the  decision  in  Ethel  v.  Batehelder  be 
right  or  wrong,  there  is  no  inconsistency  between  that  and  the  de- 
cision in  Barton  v.  MclVhinney,  from  which,  as  well  as  from  princi- 
ples of  justice  and  right,  it  follows  logically  and  necessarily  that  if 
the  tax  sale  be  invalid,  as  the  one  in  this  case  clearly  was,  because 
of  the  sale  of  two  parcels  together  for  one  price,  if  for  no  other  rea- 
son, the  holder  of  the  certificate  who  takes  possession  holds  without 
right,  and  is  accountable  for  rents;  and,  after  receiving  rents  more 
than  enough  to  repay  the  amount  of  his  bid,  penalties,  and  interest, 
ought  not  to  be  considered  as  holding  a  certificate  which,  constitut- 
ing in  the  beginning  a  mere  lien,  can  grow  by  lapse  of  time,  under 
a  statute  of  limitations,  into  a  title  at  law,  or  into  a  defense  against 
such  a  title.  In  opposition  to  this  view,  it  is  urged  that  the  plaintiff 
has  sued  at  law,  and  must  recover  upon  the  strength  of  her  title,  un- 
aided by  equitable  considerations;  and  that  the  statutory  time  having 
run  in  the  defendant's  favor,  no  inquiry  can  be  made  in  respect  to 
the  validity  of  the  tax  certificate  under  which  he  held  possession. 
But  we  have  seen  already  that  the  plaintiff  has  a  perfect  title  at  law; 
and  consequently  our  inquiry  is  confined  to  the  question  whether  or 
not  a  good  defense  is  made  out  under  the  five-years  limitation  pre- 
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scribed  by  the  tax  law.  It  is  a  begging  of  the  question  to  say  that 
the  lapae  of  five  years  or  more  between  the  date  of  the  tax  sale  and 
the  bringing  of  the  action  preolades  inquiry  in  respect  to  the  defend- 
ant's rights  under  the  certificate  before  the  period  of  limitation  had 
gone  by.  The  burden  was  upon  the  defendant  to  show  that  he  held 
pOBsession,  or  at  least  claimed  right  to  the  property,  under  the  cer- 
tificate, in  sach  manner  as  to  pnt  and  keep  the  statute  running  for 
the  full  period  continuously  in  his  favor.  As  already  stated,  his  cer- 
tificate at  first  clothed  him  with  a  lien  only,— an  equity, — but,  by 
force  of  the  statute,  that  equity  might,  in  five  years,  have  become  a 
perfect  defense  to  an  action  of  ejectment.  Farrar  v.  Clark,  85  Ind. 
449.  Did  it  do  so,  is  the  question;  and  this  inquiry,  being  at  every 
step  about  an  equity,  necessarily  brings  under  review  every  pertinent 
consideration,  whether  of  a  legal  or  equitable  nature. 

In  addition  to  the  fact  that  soon  after  taking  possession,  and  long 
before  he  made  certain  repairs  upon  the  property,  Chapman  had  re- 
ceived in  rents  more  than  enough  to  cancel  bis  tax  certificate,  it  may 
be  observed  that  the  proof  fails  to  show  that  the  statute  ever  com- 
menced to  run  in  his  favor.  He  was  co-tenant  first  with  Ford,  and 
after  Ford  with  the  plaintiff,  of  property  of  which  he  bought  the  co- 
tenant's  undivided  half  at  the  tax  sale;  and  it  may  well  be  doubted 
whether  or  not,  under  the  circumstances,  he  can  be  allowed  to  assert 
title  under  his  purchase.  In  Bender  v.  Stewart,  75  Ind:  88,  it  was  held 
ttiat  a  tenant  in  common  could  not,  with  funds  derived  from  the  com- 
mon property,  purchase  the  interest  of  bis  co-tenant  at  tax  sale;  and 
by  the  same  principle,  if  he  purchases  with  his  own  money,  but  the 
sale  is  irregular  and  invalid,  and  vests  him  with  a  lien  only  upon  the 
property  which,  by  lapse  of  time,  may  ripen  into  a  title,  but  before 
that  occurs  he  receives  rents  sufficient  to  reimburse  him,  be  must  ap- 
ply the  rents  in  that  way,  and  not  permit'  the  statute  to  run.  See 
the  following  authorities  cited  by  counsel:  Cooley,  Tax'n,  346;  4 
Kent,  Comm.  871,  note  a;  Van  Home  v.  Fonda,  5  Johns.  Ch.  3S8; 
RothwellY.  Deiveca,  2  Black,  618;  Lloyd  v.  Lynch,  38  Pa.  St.  419; 
Maul  V.  Rider^  51  Pa.  St.  377;  Phelan  vJ  Boylan,  25  Wis.  679;  Dick- 
inson V.  White,  21  N.  W.  Rep.  158. 

In  ElsfoH  V.  Piggott,  94  Ind.  14,  it  is  said :  "The  general  rule  un- 
questionably is  that  one  tenant  in  common  cannot,  by  purchasing  an 
outstanding  lien,  acquire  a  title  which  will  evict  his  co-tenant."  To 
same  e£fect,  Bissell  v.  Fota,  114  U.  S.  262-259;  S.  G.  5  fiup.  Gt.  Bep. 
851. 

But,  aside  from  this  view,  it  may  be  noted  that,  as  between  tenants 
in  common,  a  purchase  by  one  of  the  other's  interest  under  an  ont- 
etanding  lien  or  claim  is  not  necessarUy  hostile  to  the  right  of  the 
other.  The  presumption  is  the  other  way,  and  in  order  to  found  a 
hostile  right  upon  the  purchase,  except  for  reimbursement,  an  ouster 
must  be  shown ,  or  at  least  notice  to  the  co-tenant  of  the  adverse  claim, 
or  such  open  and  notorious  assertion  of  it  as  to  be  equivalent  to  an 
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ouster.  Jenkins  v,  Dalton,  37  Ind.  78;  Bowen  v.  Preston,  48  Ind. 
367;  iVtcAoison  V.  Care««,  76  Ind.  24;  Vance  y.Schroyer.lllndi.  5^1. 

Nothing  of  the  kind  is  shown  here.  On  the  contrary,  instead  of 
an  open  assertion  of  title  or  right  under  the  tax  certifioate.  the  de- 
fendant in  November,  1875,  claimed  title  ander  the  decrees  against 
Ford  and  Popham,  and  from  February  17,  1S76,  to  April  2,  1880, 
upheld  that  claim  against  the  plaintiff,  saying  nothing  of  the  tax  title, 
which,  if  good,  he  might  have  brought  forward  as  a  complete  bar  to  the 
plaintiff's  actiwi,  and  which,  as  a  lien,  he  might  have  had  declared 
and  enforoed,  though  at  law  strictly  it  had  been  merged  in  the  title 
obtained  under  the  decretal  sales.  If  at  any  time  it  may  be  said  that 
the  evidence  shows  an  assertion  of  exoltisiTe  right  under  the  tax  title 
by  the  defendant  against  his  co-tenant,  it  was  not  until  the  sixth  day 
of  May,  1880,  when  he  refused  to  admit  the  plaintiff  into  possession 
or  to  recognize  her  right.  Bnt  the  suit  was  brought  before  the  end  of 
five  years  from  that  time. 

In  the  opinion  of  the  coart  the  defense  claimed  under  the  tax  cer- 
tificate fails  upon  the  other  ground  named ;  that  is,  upon  the  doctrine 
of  merger.  The  objection  made  to  tbis  view  is  that  the  plaintiff  pro- 
cured a  decree  against  the  defendant  annulling  the  decrees  which  he 
had  obtained  against  Ford  and  Popham,  and  setting  aside  the  title 
which  the  defendant  obtained  by  means  of  the  sales  under  those  de- 
crees, and  that  she  cannot,  in  the  face  of  her  own  decree,  now  assert 
the  validity  of  that  title  in  order  to  support  the  alleged  merger.  This 
does  not  seem  to  the  court  conclusive  on  the  point.  Under  the  de- 
cree against  Ford  the  defendant  on  the  fifteenth  day  of  November, 
1876,  acquired  Ford's  title,  which  was  yet  good  at  law,  though  liable 
to  he  divested  if  redemption  from  the  sale  to  the  plaintiff  were  not 
affected  by  the  twenty-second  day  of  January,  1S77.  During  this 
time  the  legal  title,  with  the  right  of  redemption,  was  in  the  defend- 
ant. Ehtoa  V.  Piggottj  tupra;  State  v.  Sherill,  84  Ind.  67;  Felton  v. 
Smith,  84  Ind.  485 ;  WUkite  v.  Hamrick,  92  Ind.  594.  But,  claiming 
in  himself  the  superior  equity  as  well  as  the  title,  the  defendant  stood 
upon  that  claim  until  the  court  declared  it  void  as  against  the  plain- 
tiff; but  it  was  good  in  the  beginning,  remained  good  until  the  right 
of  redemption  was  lost,  and  if  he  had  recognized  the  plaintiff's  right 
b;  redeeming  from  her  purchase,  it  would  never  have  been  disturbed. 
The  merger,  therefore,  was  once  complete  at  law,  and  must  be  deemed 
to  continue  unless  for  equitable  reasons  the  lost  right  should  be  revived. 
Bat  if  the  defendant  can  invoke  equitable  considerations  in  order  to 
preserve  or  revive  his  lien,  the  plaintiff  may  have  the  benefit  of  the 
conntervailing  equities,  which  are  certainly  strong  enough  to  forbid 
the  preservation  of  the  tax  lien,  in  such  manner  as  to  enable  him  to 
say  that  he  bad  been  claiming  title  under  it  all  the  while,  (when  in 
truth  be  had  not,)  and  tbat  consequently  the  statute  of  limitation  was 
all  the  time  running  in  his  favor.  All  that  equity  could  concede  to 
him  under  the  circumstances,  on  account  of  the  judgment  against  him 
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in  favor  of  the  plaintiff,  would  be  the  right  to  reassert  his  lien  nnder 
the  tax  certificate,  and  perhaps  to  claim  the  statatory  interest  for  the 
time  of  the  merger,  but  not  so  as  by  relation  back  to  support  a  ficti- 
tious running  of  this  statute  of  limitation  against  the  true  owner. 
The  finding  and  judgment  must  be  for  the  plaintiff.    So  ordered. 


Fbeston  v.  Foellinoeb. 

(Oircuit  Court,  D.  Indiana.    August  4,  1885.) 

Sals  of  Bosiitkbb — Notice — Liabilitt  foh  Goods  Bold. 

J.  F.  had  ffif  many  years  baeu  engaged  in  business  in  Fort  Warne,  Indiana, 
and  in  Augiiat,  1680, 1^  sold  out  to  the  wife  of  his  son,  vho  bore  the  same  name 

as  himself,  and  ahe  transferred  the  stock  to  her  husband,  who  putilisbed  in  two 
papers  in  Fort  Wayne  the  fact  that  he  had  purchased  the  business.  He  con- 
tinued to  use  the  old  letter-heads  in  his  correspondence,  kept  the  old  signs  up, 
and  carried  on  the  store  in  tlie  name  of  J.  F.,  as  theretofore.  In  November  1B80, 
T,,  a  commercial  traveler  in  the  employ  of  plaintiff,  who  was  acquainted  with 
J.  F.,  {the  father,)  went  ioto  the  store  and  sold  a  bill  of  goods  to  the  son, — ibe 
father  being  present, — and  the.se  and  other  goods  ordered  by  letter  were  duly 
delivered.  fTeither  T.  nor  plaintiff  knew  of  the  transfer  of  the  business  at  tlie 
time  of  these  sales,  and  subsequently  the  son  failed,  whereupon  suit  was  brongot 
againat  the  father.  Hdd^  no  fraud  or  intention  to  deceive  being  stiown,  that 
the  father  was  not  responsible. 

At  Law. 

V.  J,  Hammond  and  Harris  dc  Calkins,  for  plaintiffs. 

R.  5.  Taylor  and  Ninde  Jt  Ellison,  for  defendant. 

Woods,  J.  The  defendant  for  many  years  carried  on  a  mercantile 
business  in  Fort  Wayne,  Indiana,  under  the  name  of  "J.  Foellinger. 
He  owned  the  building  in  which  the  store  was  kept,  and  his  name 
was  upon  the  building.  A  sign  bearing  the  name  "J.  Foellinger"  was 
over  the  door,  and  also  a  street-sign  in  front.  He  used  a  letter-head 
as  follows : 

** '  The  Pioneer,'  established  1840.  Office  of  J.  Foelllnger,  manufacturer 
of  boots,  and  dealer  in  boots  and  shoes.  No.  86  Calhoun  St.,  Ft.  Wayne,  Ind." 

He  was  of  well-known  financial  ability.  He  had  a  son  of  the  same 
name  who  had  lived  in  Michigan  for  many  years,  and  in  the  year 
1879  came  to  Fort  Wayne  and  entered  his  father's  store  as  a  clerk 
The  plaintiff  was  a  wholesale  merchant  in  Chicago,  and  had  in  hia 
employ  one  Tyler,  who  resided  in  that  city.  Tyler  had  known  the 
defendant  for  five  years,  and  the  plaintiff  for  about  three  years,  and 
in  November,  1880,  was  in  the  latter's  employ  as  a  commercial  trav- 
eler. On  August  26,  1880,  the  defendant  sold  the  store  to  the  wife 
of  his  said  eon,  who  a  few  areeks  thereafter  transferred  the  stock  to 
her  husband,  who  was  a  man  without  any  means. 

On  August  28,  tSSO,  there  was  printed,  in  an  evening  newspaper 
of  general  circulation  in  Fort  Wayne,  the  following: 
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"Jacob  Foallinger,  Jr.,  has  purchased  the  stock  of  boots  and  shoes  of  J. 
FoelHnger.  Sr.,  No.  36  Calhoun  street,  and  will  be  pleased  to  greet  his  old 
friends  and  many  new  ones." 

About  the  same  time,  a  local  notice  was  printed  in  a  German  news- 
paper, as  matter  of  news,  stating  in  German  that  the  son  had  pur- 
chased his  father's  stock  and  would  continue  the  business.  No  other 
published  notice  wasgiveo.  The  old  signs  remained  over  and  in  front 
of  the  door.  The  son  used  the  same  letter-heads  and  carried  on  the 
business  in  the  name  of  J.  Foellinger  until  he  failed,  in  January,  1881. 
In  November,  1880,  Tyler  went  into  the  store  and  received  an  order 
upon  the  plaintiff  for  goods.  The  defendant  was  in  the  store  at  the 
time.  Neither  Tyler  nor  Preston  had  any  knowledge  of  the  transfer 
or  Bale  by  the  defendant  of  his  business  until  the  failure.  The  son 
gave  the  order,  and  in  answer  to  an  inquiry  made  by  Tyler  for  the  style 
of  the  house,  answered,  "Jacob  Foellinger,"  Upon  the  order  being 
sent  to  the  plainti£f,  it  was  filled ;  and  afterwards,  during  that  month 
and  the  following,  orders  for  additional  goods  were  received  under 
said  letter-heads,  s^ed  "J.  Foellinger, "  which  were  filled  from  time  to 
time.  These  orders,  as  received,  were,  in  the  course  of  business  and 
book-keeping  in  plaintiff's  establishment,  entered  first  upon  an  order- 
book,  and  carried  from  that  to  a  sales-book,  and  from  that  to  the 
journal,  and  finally  from  that  to  the  ledger.  These  entries  were  made 
in  the  name  "J.  Foellinger,"  except  upon  the  ledger,  where  it  was  writ- 
ten, "J.  Foellinger,  Sr."  How  this  came  to  be  so  done  the  plaintiff's 
book-keeper  was  unable  to  explain,  but  his  cashier  and  credit  clerk, 
Mr.  Wallace,  testified  on  this  point  as  follows :  "It  has  always  been 
my  instruction  to  open  accounts  in  the  ledger,  being  sure  that  they 
are  opened  with  parties  that  are  responsible,  and  we  found  that  out 
by  reference  to  the  book  of  R.  G.  Dun  &  Co.  There  we  found  *  J. 
Foellinger,  Sr.'  "  Tho  testimony  of  this  witness  also  shows  that  it  was 
not  known  to  him  or  to  the  plaintiff  that  there  were  two  of  the  name 
of  Jacob  Foellinger  until  after  the  claims  in  suit  had  become  due,  and 
steps  taken  for  their  collection. 

Counsel  for  the  plaintiff  claim  that  the  rules  of  law  which  govern 
the  liability  of  retired  partners  apply  to  this  case.  Conceding,  with- 
out deciding,  the  law  of  the  case  to  be  as  claimed,  the  judgment  of  the 
court  is  that  the  defendant's  liability  to  the  plaintiff  is  not  established. 
The  goods  were  not  in  fact  sold  to  defendant,  but  to  another  of  the  same 
name,  who  had  succeeded  to  the  business,  of  which  due  and  ample  pub- 
lic notice  had  been  given  at  Fort  Wayne,  where  the  business  had  been 
conducted.  Young  v.  Tibhitts,  32  Wis.  79 ;  Holtgreve  v.  Wintkner, 
85  111.  472;  Ilaj/nes  v.  Carter,  12  Heisk.  7;  S-  C.  27  Amer.  Kep.  747. 
The  plaintiff  had  never  dealt  with  nor  known  of  the  defendant  or  his 
business,  and  therefore  could  not  have  relied  on,  and,  indeed,  did  not 
rely  upon,  his  reputed  responsibility.  He  was  not  misled  by  old  signs 
and  letter-heads,  because  he  knew  nothing  of  their  past  significance. 
His  salesman  who  took  the  first  order  for  goods  had  knowledge,  it 
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seems,  that  the  defendant  had  owned  and  conducted  the  bnsiness, 

and  when  he  took  the  order  perhaps  believed  him  to  be  still  in  charge; 
but  how  and  when  he  obtained  that  knowledge  is  not  shown;  it, is,  per- 
haps, not  material  to  know.  As  agent  for  the  plaintiff,  who  had  had 
no  previoas  dealings  with  the  defendant,  and,  even  if  acting  for  him- 
self, having  had  no  former  transactions,  if  not  absolutely  bonnd  by 
the  public  notices  given  in  the  community  of  the  change  of  ownership 
of  the  business,  he  was  at  least  bound  to  know  the  person  with  whom 
he  dealt,  and,  if  he  desired  to  bind  another,  to  make  proper  inquiry 
to  that  end.  As  a  rule  that  inquiry  should  be  m&de  of  the  person 
Bonght  to  be  bonnd,  and  in  this  instance  this  was  especially  obliga- 
tory, because  the  defendant  was  at  the  time  near  by.  But,  negligent 
of  this  plain  and  unequivocal  course,  the  salesman,  according  to  his 
own  testimony,  inquired  simply  for  the  style  of  . the  house;  showing 
that  he  was  not  acting  upon  the  faith  of  the  old  signs  about  the  door 
and  elsewhere,  which,  so  far  as  appears,  he  bad  not  observed. 

But,  aside  from  these  considerations,  it  seems,  apcording  to  the  de- 
cision of  the  Indiana  supreme  court  in  the  case  of  Richardson  v.  Sni* 
der,  72  Ind.  425,  that  the  knowledge  possessed  by  plaintiff's  salesman 
in  respect  to  the  defendant's  former  connection  with  the  business,  not 
having  been  obtained  while  acting  in  that  agency,  cannot  avail  the 
plaintiff.  That  decision  is  upon  a  case  where  the  firm  name  remained 
unchanged  though  two  of  the  partners  had  gone  out,  and  it  vras  held 
that  the  retiring  members  were  in  duty  bound  to  give  actual  notice 
only  to  those  with  whom  the  firm  bad  dealt,  and  that  this  included 
principals  only,  and  not  clerks,  salesmen,  or  agents.  On  the  general 
subject  of  retired  partners*  liability,  see  Uhl  v.  Harvey,  78  Ind.  26 ; 
BachuB  V.  Taylor,  84  Ind.  603;  Lovttjoy  v.  Spafford,  93  U.  S.  438; 
Thompson  v.  First  Nat.  Bank,  111  U.  S.  529;  S.  C.  4  Sup.  Ct.  Rep. 
689.  It  is,  of  course,  not  to  be  questioned  that  if  the  defendant 
intended  the  continued  use  of  his  name,  either  for  the  purpose  of 
lending  his  credit,  or  for  the  purpose  of  enabling  his  son  to  practice 
deceit  in  this  respect,  he  ought  to  be  held  responsible  upon  all  liabili- 
ties incurred.  Speer  v.  Bishop,  24  Ohio  St.  598;  Elverson  v.  l^eda, 
97  Ind.  336.  There  was  no  such  intention  in  this  case ;  and  the  only 
plausible  ground  for  imputing  misconduct  or  bad  faith  to  the  defend- 
ant is  the  continued  use  of  the  old  signs  and  stationery.  But  this, 
in  itself,  was  certainly  not  wrong,  and  the  notice  of  the  change  which 
vras  immediately  published  excludes  any  reasonable  inference  of  a 
wrongful  purpose.  The  names  being  the  same,  there  is  no  more  rea- 
son why  the  son  should  not  use  the  signs  and  letter-heads  left  by 
the  father  than  others  obtained  upon  his  own  order;  proper  precau- 
tions being  taken,  as  was  done,  to  prevent  deception.  As  used  by 
him,  the  name  on  the  signs  and  letter-beads  meant  and  were  intended 
to  mean  the  son,  not  the  father,  and  this  new  customers  were  bound 
to  know,  unless  misled  by  act  of  the  defendant.  H  the  defendant 
had  died,  there  could  be  no  doubt  on  the  point,  and  yet  the  possi- 
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bilitj  of  deceit  and  fraud  by  the  son  upon  parties  ignorant  of  the 
death  would  have  been  the  same.  The  qnestion  in  erexy  such  ease, 
as  I  suppose,  is  one  of  aotual  misleading  or  deception ;  and  in  respect 

to  the  case  presented  it  is  enough  that  the  plaintiff  did  not  in  fact  sell 
his  goods  to  the  defendant,  and  cannot  say  that  he. was  misled  by  any 
act  of  the  defendant  into  a  belief  that  the  defendant  was  the  purchaser. 
Finding  and  judgment  for  defendant. 


When  a  partnership  is  dissolved,  or  a  known  member  retires  from  the  tirra, 
until  such  dissolution  or  reUrement  isdulynotifled,  the  power  of  each  to  bind 
the  vest  continues  in  full  force,  although  as  between  the  partners  themselves 
a  dissolution  or  retirement  Is  a  revocation  of  the  authority  of  each  to  act  for 
tiie  otliers.' 

After  dissolution  and  notice  the  power  of  each  partner  to  bind  the  others 

ceases.* 

It  ia  of  course  assumed,  In  what  has  been  above  written,  that,  after  a  firm 
is  dissolved,  one  partner  dealing  with  a  person  who  has  no  notice  of  the  dis- 
solution may  bind  his  copartners  only  in  transactions  in  the  usual  course  of 

business.^ 

Where  a  change  takes  place  in  a  Arm  by  the  retirement  of  some  of  its  mem- 
bers, and  the  same  firm  name  is  used  after  such  retirement,  the  retiring  mem- 
bers can  only  relieve  themselves  from  liability  for  the  future  transactions  of 
tlie  firm  by  giving  actual  notice  of  such  retirement  to  former  customers  who 
continue  to  deal  with  the  firm.  As  to  these,  the  old  partnership  is  presumed 
to  continue  the  siuue  as  it  was  when  they  commenced  to  deal  with  it,  until  in 
some  way  they  have  actual  notice  of  the  change.* 

It  makes  no  di£[erence  how  notice  is  given,  so  that  actual  notice  of  a  change 
In  the  firm  is  brought  home  to  the  former  con-e8pondente.B  19'otice  of  the 


lUulford  T.  Oriffln,  1  Fost.  A  F.  145; 
FaUo  T.  Oriffln,  Id.  147;  Parkin  t.  Car- 

rutliers,  3  Ksp.  248;  Williams  v.  Keats,  2 
Stark.  290 ;  Brown  v.  LeonarJ,  2  ChiL  120 ; 
Dulnian  v.  Orclmrd,  2  Car.  &P.1(A  ;  Tabb 
V.  Q\st,  1  Brock.  S8;  Bradley  v.  Camp, 
Kirby,  77;  Sonthwlck  v.  McOovern,  28 
Iowa,  b'iS;  Kennedy  v.  Boliauiion,  11  B. 
Mun.  118;  Amidown  v.  Osgood.  24  Vt.  278 ; 
I^inb  V.  Singleton,  2  Brev.  400 ;  Heroy  v. 
Vuu  Felt,  4  Boaw.  80;  Howell  t.  Adania, 
68  N.  Y.  314 ;  Schorten  v.  Davis,  21  La. 
Ann.  173;  Dickimon  v.  Dickinson,  26 
Grat.  321 ;  Soutliern  v.  Grim,  67  111.  106; 
Butfalo  City  Bank  v.  Howard,  36  N.  Y. 
SOO;  Hont  v.  Mall,  8  Ind.  215;  Newcomet 
V.  Brotzman,  69  Pa.  St.  188 ;  Price  v.  Tow- 
scy,  3  Litt.  423;  Merritt  v.  Pollys,  16  B. 
Mnn.  355 ;  Ketcliam  v.  Clark,  6  Johna.  144 ; 
(irady  v.  Kobin^on,  28  Ala.  289;  Sp^ara  v. 
Tolaod.  1  A.  K.  Marsh.  203 :  Thurston  v. 
Perkins,  7  Mo.  29:  Princeton,  etc.,  T.  Co. 
f.  Gulick,  16  N.  J.  Law  161;  Bernard  v. 
Torpince,  5  Gill  &  J.  383;  1  Lindl.  Parto. 
*406.  See,  however,  Briaban  v.  Boyd,  4 
Paige,  17. 

*Sce  Cronly  v.  Bank  of  Ky.  18  B.  Hon. 
40S ;  Whitesldes  v.  Lee,  1  Scam.  548;  lAne 
T.  Tj'ler.  49  Ue.  252 ;  and  the  cases  dted  in 

nutc(l.) 


'  Whitman  v.  Leonard,  8  Tick.  177. 

« Lindl.  Partu.  •415  ;  Graham  v.  Hope, 
Peake,  (N.  P.)  154;  Page  v.  Brant,  18  111. 
37 ;  HoltRreve  v.  Wintker, 85 111.  470;  Stall 
V.  Codaady,  57  ind.  2)H;  Tndor  v.  White, 
27  Tex.  684 ;  Davis  y.  Willis,  47  Tex.  154 ; 
Dickinson  t.  Dickinson,  25  Orat  321; 
Little  V.  Clarke,  36  Pa.  St.  114;  Kenney 
V.  Altvater,  77  Pa.  St.  34:  Carmicbaei  v. 
Groer.  56  Ga.  116 ;  HoUand  t.  Long,  57  Ga. 
86;  Eiuiis  v.  Williaints  80  Ga.  691;  Stew- 
art V.  Sonneborn,  51  Ala.  126;  tihuniburg 
V.  BiiKgles,  83  Pa.  St.  148 ;  Vernon  v.  Man- 
hattan Co.  17  Wond.  624;  Austin  v.  Hol- 
land, 69  it.  Y.  671;  Bank  of  Com.  v. 
Mudgett,  44  N.  Y.  614 ;  Polk  v.  Oliver.  66 
Miss.  6(Jfj;  Lowe  v.  Penny,  7  La.  Ann. 
356;  Dennian  v,  Dossou,  19  La.  Ann.O: 
Pope  v.  Rialey,  23  Mo.  185;  Johnson  v. 
Totten,  3  Cal.  343:  Williams  v.  Bowera. 
15  Cal.  821 ;  Deering  v.  Flanders,  49  N.  II. 
225;  Zollar  v.  Janvrin,  47  N.  H.  324; 
Scheiffelin  v. Stevens,  1  Winst.  Law,(N.  C.) 
106;  White  v.  Murphy,  3  Kich.  Law,  369; 
Hutchins  v.  Hudson.  6  Humph.  426; 
Kirkman  Snodjn-as8.8HQad,  WQi  Pren- 
tiss V.  Siuclur,  6  Vt  149. 

•Holtgreve  v.  Wintker,  86  111.  471. 
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di  ^solution  may  be  shown  either  hy  direct  or  circumstantial  evidence  snfficient 
to  establish  the  fact  that  the  person  seeking  to  enforce  the  partnership  liability 
knew  of  tlie  dissolution.'  Circumstances  such  as  leave  no  rational  doubt  in 
the^raind  that  one  knew  of  the  dissolution  are  as  satisfactory  as  direct  and 
positive  proof.'  Evidence  of  mere  notoriety  of  the  dissolution  jilone  is  not, 
however,  admissible  to  prove  such  notice. ^  Knowledge  of  any  facts,  how- 
ever acquired,  sufficient  to  put  an  ordinarily  prudent  man  upon  inquiry  will 
charge  one  knowing  such  facta  with  notice  of  whatever  other  facts  a  reason- 
able investigation  would  have  discIcMied.* 

Persons  having  no  knowledge  of  a  partnership  are  not  entitled  to  notice 
of  its  dissolution;''  and,  as  to  all  pei'sons  who  have  not  had  dealings  with  the 
firm,  notice  of  the  dissolution  by  publication  in  some  newspaper  of  general 
circulation  is  sutfident,  whether  such  notice  ia  seen  by  tlie  parUes  to  be  charged 
therewith  or  not." 

When,  however,  a  partner  retires,  and  gives  notice  of  his  retirement,  but 
nevertheless  allows  his  name  to  be  used  as  if  he  were  still  a  partner,  he  will 
continue  to  incur  the  liability  of  a  partner.'  The  mere  fact,  however,  that 
a  partnei-ship  name  has  been  kept  over  the  door  after  tlie  dissolution  of  the 
firm,  it  is  held,  is  not  alone  sufficient  to  warrant  a  recovery  upon  a  note  signed 
in  the  firm  name;'  and  simple  forbeanince,  after  notice  of  retirement  given 
by  advertisement,  to  prevent  the  use  of  the  name  of  the  retiring  partner, 
does  not,  as  it  seems,  necessarily  amount  to  an  authority  to  use  the  name 
of  the  retiring  partner  as  before ;  and  unless  his  name  is  used  by  his  authority 
he  is  not  liable  on  the  ground  that  he  holds  himself  out  as  a  partner.' 

Tested  by  the  foregoing  rules,  there  would  seem  to  be  no  reasonable  doubt 
of  th§  correctness  of  the  decision  of  the  principal  case;  for  it  distinctly  ap- 
pears  that  the  plaintiff  had  had  no  previous  dealings  with,  nor  even  knew  of, 
the  defendant  or  his  business;  and  the  person  buying  the  goods  simply  used 
his  own  name,  as  he  had  a  right  to  do.  M.  D.  EwEZX, 

Chica'jo,  September  1,  18B5. 


iSee  Laird  v.Ivens,  45  Tex. 622;  Love- 
joy  V.  SpaflVtrd,  93  U.  S.  430;  Cuddin({ton 
V.  Hunt,  6  Hill.  695;  Maulilin  v.  Branch 
Baiik.  2  Ala.  502. 

>  Irby  V.  Vining,  2  McOord,  379. 

■Pitcher  v.  Barrows,  17  Pick.  361. 

♦See  Young  v.  Tibbitts,  32  Wia.  79; 
Rannnm  V.  Loyless,  49  Oa.  471. 

>OIiamherlain  v.  Dow,  10  Mich. 310. 

•Liiidl.  Partn.  MIS;  Godfrey  v.  Tiirn- 
hnll,  I  Hsp.  371:  Wrightson  v.  PiiUan,  1 
Starkie,  375 ;  Godfrey  v.  Macauley,  1  Peake, 
(N.  P.)  209;  Newaoiue  v.  Coles.  2  Camp. 
617;  Shurlds  v.  Tilson,  2  McLean,  4.5M; 
Watkinsoii  v.  Bank  of  Pa.  4  Whart.  48-2; 
GaUiott  T.  Planters'  Bank,  I  McMul.  209; 
Mauldin  v.  Branch  Bank,  2  Ala.  602; 


Locas  V.  Bank  of  DaHen,  2  Stew.  280 ;  Lan- 
sing 7.  O^ne,  2  Johns.  SOO;  PrenUss  v. 
Sinclair,  6  Yt.  149 ;  Graves  v.  Merry.  6 

Cow.  701;  Polk  v.  Oliver,  56  Miss.  Tm-. 
Simonds  v.  Strong,  24  Vt.  64a;  Martin  v. 
Searlea,  26  Conn.  43;  Martin  r.  Walton,  1 
Mc(>)rd,  16. 

» Lindl.  Partn.niO;  Wllliaras  v.  Keats, 
2  Starkie,  290;  Dolman  v. Orchard,  2Car.  & 
V.  104;  Eiuniet  v.  Batlcr,  7  Taunt.  600; 
Brown  v.  Leonard,  2  Chit.  120;  Freeman 
V.  Palcontr,  44  N.  Y.  Sup.  Ct.  (12  Jones 
&  Sn.)  i;j2;  Wait  V.  Brewster,'3l  Vt.  516. 
•  ■  Boyd  V.  McCann,  10  Md.  118. 

■See  Lindl.  Partn.  mO;  Newsome  v. 
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Smith  and  others  v.  Covenant  Mut.  Ben.  Ass'h  of  Galesburo,  III. 


{dreuit  Oonrt,  E.  D.  Witeoiuin.   May,  18S3.) 

1.  Life  Isschance — Muthal  Bkkefit  Associatioh  CKRTmcATB  CoNaxiiUED — 
Dbsigsation  of  Bkneficiarikb  by  Will — Failuhb  to  Hakk  Will — Kigiit 
OF  Heius  to  Bknkfits. 

The  CoTennnt  Mutual  BeneSt  Association  Issued  a  certificate  by  which  it 
ooDBtltuted  B.  a  member  of  the  UMwhttion,  wllh  all  the  rtghta  and  privilegea 
of  the  same,  upon  the  folloving  conditions  andaffreements:  "Tliatatanytime 
during  the  continuance  and  before  the  termination  of  this  contract,  upon  due 
notice  and  satisfactory  proofs  of  the  death  of  the  aforesaid  member  having  been 
filed  with  the  secretary  of  the  association,  ho  having  in  all  respects  complied 
with  the  conditions  of  this  certificate,  an  assessment  sbail  be  levied  upon  all 
the  members  holding  cortiQcates  in  force  at  the  time  of  the  death  of  the  said 
member,  for  the  full  amount  named  in  their  respective  certiflcntes :  provided, 
however,  that  when  the  aggregate  of  such  assessments  would  exceed  the  limit 
of  his  certificate,  then  the  assessment  eliall  be  levied  raubly,  according  to  the 
certificate  held  by  each,  for  an  aggregate  amount  not  leas  than  the  limit  of  this 
certificate,  and  the  sum  so  collected  on  such  assessments  (1^^  amounts 
which  may  be  added  for  expense  and  collection  coats)  the  association  hereby 
agrees  well  and  truly  to  pay,  or  cnuse  to  be  paid,  ns  a  benefit  to  his  devisees,  aa 
provided  in  last  will  and  testament,  or,  in  the  event  of  their  prior  death,  to  the 
legal  heirs  or  devisees  of  the  holder  of  this  certificate,  «  *  «  within  ninety 
days  from  the  date  of  the  acceptance  of  said  evidence  of  death,  any  assessment 
or  other  indebtedness  of  said  member  to  the  association  being  first  deducted 
therefrom ;  bat  in  no  case  shall  the  parment  under  this  certificate  exceed  |2,600." 
Held,  that  the  certificate,  fairly  and  reasonably  construed,  meant  that  If  the 
insured  should  choose  to  make  a  lost  will  in  which  devisees  should  he  named, 
then  such  devisees  were  to  become  the  beneficiaries,  and  entitled  to  receive  and 
recover  the  sum  collected  by  assessment  on  ^count  of  the  certificate,  but  that 
he  might,  If  he  chose^  leave  his  estate  to  be  divided  amoD|^  legal  heirs,  aa  the  law 
should  direct  its  division ;  and  in  that  event,  as  no  devisees  would  exist,  the 
benefits  of  the  certificate  would  accrue  to  his  heiis,  and  they  would  be  entitled 
to  enforce  payment  in  a  suit  on  the  certificate. 

2.  Save — Action  bt  Heirs— Lett  and  Gollbction  op  Assbmubnt. 

In  order  to  entitle  the  heirs  of  the  insured  to  recover  In  an  action  at  taw  on 
such  certificate,  they  must  allege  and  show  that  the  asnocialion  lias  levied  an 
assessment  upon  cirtiticate  holders  to  pay  the  death  loss,  and  has  collected  the 
amount  of  such  anscsnment,  and  has  failed  to  pay  the  sum  so  collected  to  such 
heirs,  as  the  beneficiaries  entitled  thereto. 


At  Law. 

Small  d  Hopkins,  for  plaintiff. 

Jenkint,  Winkler  d  Smith,  for  defendant. 

Dyer,  3.  On  the  eigliteentb  day  of  Jannary,  1881,  the  defendant 
association  isBued  its  certificate  by  which  it  constitated  Benjamin  F. 
Smith  a  member  of  said  association,  with  all  the  rights  and  priTileges 
of  the  same,  npon  the  following  conditions  and  agreements : 

"That  at  any  time  during  the  contlnuahce,  and  before  the  termination  of 
this  contract,  upon  due  notice  and  satisfactory  proofs  of  the  death  of  the 
aforesaid  member  having  been  filed  with  the  secretary  of  the  asBociation,  he 
having  in  all  respects  fully  complied  with  the  conditions  of  this  certificate, 
an  asaesament  shall  be  lecied  upon  all  the  members  holding  certificates  in 
force  at  the  time  of  the  death  of  the  said  member,  for  the  full  amount  named 
in  tbeir  respective  certiltcates:  provided,  however,  that  when  the  aggr^ate  of 
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such  assessments  would  exceed  the  limit  of  this  certificate,  then  the  assessment ' 
shall  be  levied  ratably*  according  to  the  certificate  held  by  each,  for  an  aggrv 
gate  amount  not  less  than  the  limit  of  this  certificate,  and  t/u  sum  so  ooUeaud 
on  such  ctssesamenta  (less  all  amounts  which  may  be  added  for  expense  and  col- 
lection costs)  the  association  hereby  agrees  toell  and  truly  to  pay,  or  cause  to 
be  paid,  as  a  benefit  to  his  devisees  as  provided  in  last  will  and  testament,  or, 
in  tlie  event  of  their  prior  death,  to  the  l^al  heirs  or  devisees  of  the  holder  of 
this  certi  ficate,  «  *  *  within  ninety  days  from  the  date  of  the  acceptance 
of  said  evidence  of  death,  any  assessment  or  other  indebtedness  of  tlie  said 
member  to  the  association  being  first  deducted  therefrom ;  but  in  no  case 
shall  the  payment  under  this  certificate  exceed  twenty  five  hundred  dollars." 

This  is  a  suit  npon  this  certificate,  bronght  by  the  plaintiffs  as  the 
legal  heirs  of  Benjamin  F.  Smith,  who  died  intestate.  The  plain- 
tiffs'  complaint  sets  out  fully  the  provisions  of  the  oertifi&ate,  and 
then  alleges  that  notice  and  proof  of  death  were  duly  given;  that  the 
insured  on  his  part  fully  complied  with  all  the  conditions  of  the  cer- 
tificate to  be  performed  by  him,  but  that  the  defendant  has  not  paid, 
and  refuses  to  pay  the  plaintiffs  the  sum  of  $3,500  named  in  the 
certificate;  and  judgmant  is  demanded  for  that  sum,  with  interest. 

The  defendant  demurs  to  the  complaint  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constimte  a  cause  of  action.  In  support 
of  the  demurrer,  it  is  urged  (1)  that  the  complaint  is  fatally  defec- 
tive, since  it  does  not  allege  that  the  insured  left  devisees  under  a  last 
will  who  were  first  to,  take  under  the  certificate,  and  that  such  devisees 
have  died,  by  reason  whereof  the  legal  heirs  of  the  insured  are  en- 
titled to  claim  the  amount  of  the  insurance;  (2)  that  'there  is  no 
allegation  in  the  pleading  tUat  the  association  has  levied  an  assess- 
ment npon  its  membera  to  pay  the  loss,  or,  having  levied  an  assess- 
ment, has  collected  the  same,  and  failed  to  pay  over  the  sam  col- 
lected. 

The  questions  raised  by  the  demurrer  are  novel,  and  not  free  from 
difficulty.  The  certificate  is  partly  printed  and  partly  written;  and 
before  it  was  completed  as  a  contract  of  insurance,  the^e  was  in  it  a 
blank  space  after  the  words  "paid  as  a  benefit  to,"  which  was  followed 
by  the  words  in  print,  "or,  in  the  event  of  *  •  •  prior  death,  to 
the  legal  heirs  or  devisees  of  the  holder  of  this  certificate,"  etc.  When 
the  certificate  was  filled  up,  the  words  "his  devisees,  as  provided  in 
last  will  and  testament,"  were  written  in  the  space  after  the  words 
"paid  as  a  benefit  to,"  and  the  word  "their"  was  inserted  after  the 
words  "or  in  the  event  of."  The  contention  of  counsel  for  the  defend- 
ant is  that  no  liability  was  created  to  pay  to  the  legal  heirs  of  the 
insured,  except  in  the  event  of  the  prior  death  of  devisees ;  that  the 
word  "their"  refers  to  the  word  "devisees;"  that  if  the  insured  made 
no  will, — as  it  is  conceded  he  did  not, — there  were  no  devisees,  and  as 
there  were  no  devisees  to  die,  the  contingency  never  arose  when  the 
BBBocifttion  became  obligated  to  pay  to  the  leg^l  heirs  of  the  holder  of 
the  certificate;  hence  that  this  action  cannot  be  maintained  by  the 
present  plaintiffs, — and  it  was  suggested  on  the  argument  that  if  an 
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action  wonid  lie  at  all  on  the  certificate,  it  would  lie  only  in  fovor  of 
the  administrator  of  the  estate  of  the  insared.  This  argament  is  in- 
genious, bnt  in  our  judgment  nnsoand.  The  certificate,  it  is  true,  is 
very  awkwardly  worded;  bnt,  as  the  contract  of  the  association,  it 
should  be  so  construed,  if  possible,  as  to  give  it  efficacious  meaning, 
rather  than  to  defeat  the  intention  of  the  parties  and  destroy  its  char- 
acter as  an  obligation. 

It  must  be  presumed  thai  the  assoeiation  intended  by  this  certifi- 
cate to  pay  to  somebody  as  beneficiary  whatever  sum  should  be  col- 
lected by  assessment  from  other  certificate  holders,  not  exceeding  the 
sum  specified  in  the  certificate.    The  vitality  of  the  contract  was  not 
to  depend  upon  the  faot  that  the  insared  shoold  make  a  last  will  and 
testament,  in  whioh  devisees  should  be  named,  nor  do  we  think  thai 
a  remedy  upon  the  contract  in  favor  of  the  legal  heirs  of-the  insured 
was  intended  to  be  made  absolutely  dependent  upon  the  prior  exist- 
ence and  death  of  such  devisees.    The  insured  might  die  intestate. 
It  coald  not  have  been  in  the  eontemplaticm  of  the  parties  that  in  that 
event  there  was  to  be  no  beneficiary  entitled  to  sue  npon  the  contract. 
The  certificate,  fairly  and  reasonably  construed,  means,  we  think, 
that  if  the  insured  should  cboose  to  make  a  last  will  in  whioh  de- 
visees should  be  named,  then  such  devisees  were  to  become  the  bene- 
ficiaries entitled  to  receive  and  recover  the  sum  collected  by  assessment 
on  account  of  the  certificate.   But  no  obligation  was  imposed  upon 
the  insured  to  make  a  last  will.    He  might,  if  he  chose,  leave  his 
estate  to  be  divided  among  legal  heirs  as  the  law  s  lould  direct  its 
division;  and,  in  that  event,  as  no  devisees  would  exist,  the  benefits 
of  the  certificate  would  accrue  to  the  heirs.    In  other  words,  the 
effect  of  the  contract  is  that  if  the  insared  has  made  no  will,  and  if, 
therefore,  no  devisees  are  in  existence,  his  legal  heirs  shall  become  the 
beneficiaries  entitled  to  enforce  payment  in  a  suit  upon  the  certificate. 
This  view  of  the  rights  of  the  parties  accords  with  the  sense  and 
meaning  of  the  contract. 

The  only  case  cited  by  defendants*  counsel  in  support  of  his  con- 
tention upon  this  point  is  WorUy  v.  l^orthweitem  Masonic  AidAes'n, 
10  Fed.  Bgp.  227,  and,  at  first  glance,  the  opinion  of  Judge  Lovb, 
concurred  in  by  Judge  McGcart,  seems  opposed  to  the  views  we  here 
express.  But  we  think  that  case  is  distingaiehable  from  the  one 
at  bar.  In  the  case  cited,  as  we  conclude  from  the  reported  state- 
■ment  of  facts,  the  defendant  contracted  to  pay  to  the  devisees  of  the 
decedent  certain  sums  of  money,  and  this  was  the  extent  of  its  ob- 
ligation. In  no  specified  contingency  was  the  money  to  be  paid  to 
any  other  persons  than  devisees.  It  appears  that  the  decedent  made 
no  will,  and  therefor^,  as  there  were  no  devisees,  the  administrator 
brought  suit  on  the  policy,  tmd  it  was  held  that  he  could  not  main- 
tain the  action  because  the  sum  whioh  the  corporation  expressly  and 
only  agreed  to  pay  to  the  devisees  of  the  deceased  was  not  a  part 
of  the  estate,  and  therefore  was  not  recoverable  as  such  by  the  ad- 
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ministrator.  Expressions  in  the  opinion  of  the  court  indicate  that 
in  the  view  taken  of  the  case  even  the  legal  heirs  of  the  decedent 
ooald  not  have  recovered  on  the  certificate ;  but  the  sole  question  in 
jadgment  was  whether  the  administrator  could  maintain  the  action, 
and  in  that  view  it  may  be  conceded,  for  the  parposea  of  the  pres- 
ent discussion,  that  the  case  wds  rifjhtly  decided.  It  was  there  said 
that  neither  the  decedent  nor  the  defendant  corporation  intended  by 
their  contract  to  provide  for  the  widow,  heirs,  orphans,  or  creditors 
of  the  decedrat,  but  only  for  bis  devisees,  and  as  there  were  no  He- 
visees,  there  was  no  beneficiary  in  existence  who  could  enforce  the 
contract.  In  no  contingency  was  the  insurance  to  be  paid  to  any 
other  persons  than  devisees.  Without,  therefore,  questioning  here  the 
correctuess  of  the  ruling  upon  the  precise  point  there  decided,  we 
think  that  decision  does  not  meet  the  case  at  bar,  and  that  the  plain- 
tiffs are  the  present  holders  of  the  legal  interest  in  the  certificate  in 
suit. 

The  remaining  point  raised  by  the  demurrer  presents  a  more  se- 
rious question,  namely :  Conceding  that  the  heirs  of  the  decedent  are 
the  legal  beneficiaries  entitled  to  the  benefits  conferred  by  the  cer- 
tificate, what  are  the  rights  of  the  parties  respecting  a  recovery  upon 
the  certificate  on  failure  of  the  association  to  pay  the  death  loss? 
The  theory  upon  which  the  suit  is  brought  is  that,  as  in  the  case  of 
an  ordinary  life  policy  of  insurance,  the  plaintiffs  are  entitled  to  re* 
cover  the  full  sum  named  in  the  certificate,  without  regard  to  the 
levy  of  any  assessment  upon  certificate  holders,  or  the  collection  by 
the  association  of  any  amount  so  levied.  After  deliberate  consider- 
ation of  the  question,  we  are  of  opinion  that  this  is  an  erroneous  view 
of  the  relations  and  rights  of  the  parties  under  the  certificate.  The 
association  covenants  in  its  agreement,  not  absolutely  to  pay  the  sum 
of  $2,600,  but  to  levy  an  assessment  upon  all  members  holding  cer- 
tificates at  the  time  of  the  death  of  the  depeased  member,  and  to  pay 
the  sum  so  collected  on  such  assessment  as  a  benefit  to  the  designated 
beneficiaries,  such  payment  in  no  case  to  exceed  the  sum  of  $2,500. 
Thus  it  is  apparent  that  the  obligation  of  the  -association  is  only  to 
pay  whatever  amount  is  collected  from  other  certificate  holders,  not 
exceeding  the  sum  named.  Suppose  that  no  assessment  whatever  is 
made,  or  suppose,  an  asseBsment  being  made,  nothing  is  collected, 
is  the  association  liable,  absolutely,  for  the  sum  named  in  the  certif- 
icate, in  an  action  like  the  present?  If  not,  what  is  the  remedy  for 
failure  to  levy  an  assessment,  or  for  failure  to  collect  the  amount  of 
an  assessment  actually  made  but  not  responded  to  by  the  holders  of 
certificates?  If  it  appeared  that  an  assessment  had  been  levied,  and 
the  amount  thereof  had  been  collected,  but  its  payment  to  the  bene- 
ficiaries refused,  there  would  be  no  doubt,  in  the  absence  of  other 
grounds  of  defense,  of  the  plaintiff's  right  to  recover  in  a  money  ac- 
tion the  sum  so  collected,  not  exceeding  $2,600.  But  this  state  of 
the  case  is  not  alleged.    And,  indeed,  it  was  admitted  on  the  argu- 
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ment  that  no  assessment  was  levied  to  pay  this  loss,  and  therefore 
no  sum  had  been  collected  for  that  purpose  By  the  association  from 
certificate  holders.    Hence  the  difiScnlties  abov^  suggested. 

It  seems  clear  that  the  right  acquired  by  virtue  of  the  certificate 
held  by  the  decedent  vas  to  an  assessment  upon  all  members  holding 
certificates,  and  the  payment  of  the  amount  collected  on  such  assess- 
ment within  a  prescribed  period  of  time,  the  assessment  not  to  exceed 
the  limit  of  the  particular  certificate.  We  were  at  first  disposed  to 
think  that  it  was  incumbent  apon  the  plaintiffs,  in  any  view  of  tlie 
case,  to  make  a  demand  for  an  assessment  in  oi;der  to  lay  the  foun- 
dation of  a  recovery.  But  we  are  now  convinced  that  the  duty  to 
make  an  assessment  was  imposed  by  the  contract,  and  if  the  asso- 
ciation failed  in  this  duty,  the  beneficiaries  had  the  right,  by  appro- 
priate proceedings,  to  compel  the  performance  of  it.  Undoubtedly  a 
court,  in  such  a  proceeding,  could  enforce  the  discharge  of  that  duty 
by  compulsory  measures  against  the  officers  and  managers  of  the  as- 
sociation, or,  perhaps,  through  its  own  officers,  by  making  the  neces- 
sary aesessment  and  collection  at  the  cost  of  the  association,  or  of 
the  certificate  holders  assessed.  It  is  quite  clear  that  every  certifi- 
cate holder  agreed  to  look  for  payment  to  the  specific  mode  set  Out 
in  the  certificate;  that  is,  by  assessments  and  collections  within  a 
certain  limit  as  to  the  amount  to  foe  assessed.  The  holders  of  certifi- 
cates are  co-members  of  the  association,  who  have,  in  effect,  agreed  to 
insure  each  other,  and  have  stipulated  as  to  the  mode  in  which  their 
liability  to  the  heirs  or  devisees  of  a  deceased  member  may  be  ascer- 
tained and  enforced.  But  this  plan  would  be  defeated  altogether  if 
such  heirs  or  devisees  could  obtain  a  judgment  against  the  associa- 
tion for  the  amount  limited  in  the  certificate,  without  regard  to  any 
assessment  or  any  amount  collected  on  an  assessment,  and  enforce 
payment  in  the  ordinary  mode  in  which  judgments  for  money  are  en- 
forced. To  this  it  may  be  replied  that  the  association  is  liable  to 
suit  for  breach  of  covenant  if  it  fails  to  make  the  required  aesess- 
ment. This  may  be  so.  But,  if  so,  what  would  be  the  measure  of 
damages  7  To  say  that  the  measure  of  damages  would  be  the  amount 
of  the  certificate,  with  the  interest  from  the  date  when  it  should  have 
been  paid,  and  to  give  judgment  therefor  against  the  association, 
would  be  to  ignore  the  fact  that  the  parties  have  provided  a  specific 
mode  for  the  payment  of  the  sum  named  in  the  certificate,  viz.,  an 
assessment  against  and  collection  from  the  living  members.  The  or- 
dinary life  policy  rests  upon  the  promise  of  the  company  to  pay  the 
sum  therein  named.  A  policy-holder  in  such  a  company  is  under 
no  obligation  to  pay  anything  for  the  benefit  of  the  holders  of  other 
policies.  Here  the  insured  pays  seven  dollars  to  insure  a  member, 
and  agrees  to  meet  mortuary  assessments  from  time  to  time,  as  set 
out  in  the  conditions  of  the  certificates.  The  association  does  not 
contract  absolutely  itself  to  pay  the  sum  named  in  any  certificate, 
but,  as  we  have  seen,  only  that  it  will  assess  the  living  members  and 
v.2^p,no.l2— 44 
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pay  over,  within  a  certain  time,  the  earn  eoUeoted  on  eaeh  assesa- 
ment. 

The  scheme  ia  a  peculiar  one,  bnt  ve  do  not  perceive  how  the  court 
can  avoid  its  peculiarities  and  impose  upon  the  association  an  obli- 
gation directly  to  pay  money  which  it  did  not  in  that  form  assume. 
We  hold,  therefore,  that,  to  entitle  the  plaintiffs  to  recover  in  their 
present  form  of  action,  they  mast  allege  and  show  that  the  associa- 
tion has  levied  an  assessment  upon  certificate  holders  to  pay  the 
death  loss,  and  has  collected  the  amount  of  such  assessment,  and  has 
failed  to  pay  the  sum  so  collected.  In  short,  to  maintain  this  action, 
it  must  appear  that  the  association  has  in  its  hands  the  money  col- 
lected by  assessment  which  it  ought  to  pay  to  the  plaintiffs  as  the  ben- 
eficiaries entitled  to  the  same.  If  the  association  has  failed  to  make 
the  required  assessment,  or,  having  made  an  aesessment,  has  neg- 
lected to  collect  the  same,  the  plaintiffs'  remedy  is  in  some  other  form 
of  action  or  proceeding. 

The  demurrer  to  the  complaint  is  sustained,  with  leave  to  the  plain- 
tiffs to  amend  within  80  days,  as  they  shall  be  advised. 

Mr.  Justice  Hablan  heard  the  arguments  of  counsel,  and  concurs 
in  this  opinion. 


United  States  v,  Boyd  and  others. 
{OireuU  Court,  8.  D.  Seu  Terk.   July  23,  188S.) 
OusTOMB  Duties— Fraddulbht  Entby  or  Ooods  ab  J<'itBB— Action  to  Recovbb 

DUTIBS. 

Wliflre  merchandise,  which  was  subject  to  tbo  paymentof  duties,  upon  whkh 
no  duties  were  paid  by  the  importors,  Iwcause  tiicy  procured  the  mercbandUe 

to  be  eatercd  and  delivered  to  tbcm  free  of  duty,  and  without  aoy  ezamiuatioo 
by  the  customs  officer,  by  means  of  falRi^  anil  fraudulent  representations  to  the 
secretary  of  the  treasury  that  the  merchandise  was  imported  for  the  use  of  the 
United  States,  which  induced  that  officer  to  issue  a  permit  for  the  entry  of  the 
merclinndigc  fr^e  of  duty,  has  been  thus  falsely  entered,  the  United  mates  may 
maintain  an  action  to  recover  the  duties  unpaid* 

At  Law. 

This  suit  for  recovery  of  duties  arose  upon  facts  similar  to  those 
stated  in  the  case  of  U.  S.  v.  Boyd,  post,  692. 

Stnnlet/,  Clarke  d  Smith,  for  defendants. 

John  Proctor  Clark,  Asst.  U.  8.  Atty.,  for  plaintiff. 

Wallace,  J.  This  action  ia  brought  to  recover  duties.  The  com- 
plaint, which  is  demurred  to,  alleges  in  substance  the  importation 
by  the  defendant  into  the  port  of  New  Tork  of  dutiable  merchandise 
from  a  foreign  country,  which  was  subject  to  the  payment  of  duties, 
upon  which  no  duties  were  paid  by  them,  because  they  procured  the 
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merchandise  to  be  entered  and  delivered  to  them  free  of  dnty,  and 
without  any  examination  by  the  customs  officer,  by  means  of  false 
and  fraudulent  representation  to  the  seoretary  of  the  treasury  that 
the  merchandise  was  imported  for  the  use  of  the  United  States,  which 
induced  that  officer  to  issue  a  permit  for  the  entry  of  the  merchandise 
free  of  duty. 

It  is  insisted,  in  support  of  the  demurrer,  that  an  appraisement  of 
the  merchandise  and  liquidation  of  the  duties  by  the  proper  customs 
officer  are  conditions  precedent  to  the  right  of  the  gOTernment  to  col- 
lect the  duties;  and  that  in  the  absence  of  such  appraisement  and  liqui- 
dation, the  only  remedy  of  the  government  is  to  prot^ed  for  a  forfeit- 
ure of  the  merchandise  under  section  12  of  the  act  o!  June  22,  1874, 
known  as  the  "Moiety  Act." 

The  demurrer  is  without  merit.    It  is  a  very  ancient  doctrine  that 
debt  lies  for  Customs  due  upon  merchandise  even  though  the  goods 
are  forfeited  for  non-paymeut  of  duties.    The  authorities  are  cited  in 
the  opinion  of  Stohy,  J.,  in  U.  S.  v.  Lyman,  1  Mason,  481.  Where 
goods  were  smuggled,  or  where  the  possession  of  the  goods  was  relin- 
quished by  the  customs  officer  through  fraud  or  mistake,  the  duties 
were  recovered  in  the  EngHsfa  exchequer  by  information,  and  the  im- 
porter might  be  called  upon  by  information  in  equity  to  disclose  the 
amount  and  value  of  the  goods  for  the  purpose  of  ascertaining  tbe 
amount  of  duties  payable.    Attorney  Gen.  V.  Cresner,  1  Parker,  279". 
Xn  the  case  of  Meredith  v.  U.  S.  13  Pet.  486,  where  the  language  of 
the  statute  imposing  duties  upon  imported  merchandise  was  substan- 
tially the  same  as  that  employed  in  the  statutes  in  force  when  the 
merchandise  in  suit  was  imported,  the  supreme  court  held  that  the 
right  of  the  government  to  the  duties  accrues,  in  the  fiscal  sense  of 
the  term,  when  the  goods  arrive  at  the  port  of  entry;  and  that  the 
debt  for  the  duties  is  then  due,  although  it  may  be  payable  after- 
wards according  to  the  regulations  of  acts  of  congress,  as  where  a 
bond  is  given  for  the  duties,  or  a  deposit  of  the  goods  is  made  by  the 
importer,  in  which  case  the  importer  is  entitled  to  the  time  of  credit 
allowed  by  law.    There  are  many  other  decisions  of  the  supreme  and 
circuit  courts  to  the  same  effect,  which  need  not  be  cited,  but  it  is 
proper  to  refer  to  the  cases  of  U.  S.  v.  George,  6  Blatchf.  406,  416, 
and  U.  S.  v.  Cobb,  H  Fed.  Rep.  76,  as  bearing  more  directly  upon 
the  questions  involved  here.   In  the  first  of  these  cases  Benedict.  J., 
uses  the  following  language : 

"Itis  said  that  there  could  be  no  legal  liability  for  dntles  because  no  duties 
can  be  *  collected,  levied,  and  paid  *  as  duties  unless  the  merchandise  is  in  the 
po83^1on  and  control  of  the  government ;  that,  as  soon  as  property  is  f  raudu- 
leDtly  withdrawn,  the  power  to  collect  duty  ceases;  and  fines,  penalties,  and 
forfeitures  are  imposed.  But  the  law  is  otiierwise.  Duties  are  not  simply  a 
charge  on  merchandise  to  he  collected  only  by  the  custody  of  the  property. 
They  are  also  a  personal  charge  against  the  importer — a  debt  created  by  law 
wliiGh  may  be  collected  by  a  civil  acUoa  wholly  irrespecUveof  the  possession 
at  tlie  goods." 
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The  case  of  U,  8,  v,  Cobb  is  directly  in  point.  There  certain 
merchandise  had  been  bo  classified  by  the  instructions  of  the  secre- 
tary of  the  treasury  as  to  permit  it  to  be  imported  free  of  dniy,  and, 
although  dutiable,  by  oversight  was- entered  free,  and  was  delivered  to 
the  importera  without  examination  or  appraisement.  A  suit  was  sub- 
sequently brought  to  recover  the  duties  to  which  the  merchandise  was 
subjected,  and  the  court  held  the  action  maintainable.  The  court 
said: 

"They  [the  duties]  are  due,  although  the  goods  have  been  smuj^led,  or  for 
any  reason  never  come  into  the  hands  of  the  customs  officer,  or  the  statute 
proceedings  have  ijever  been  Institutecl,  or,  through  accident  or  mistake  or 
fraud,  no  duties  or  short  duties  have  been  paid ;  and  the  importer  is  not  dia* 
charged  of  his  debt  by  thq  delivery  to  him  of  tlie  goods  without  payment." 

It  is  not  necessary  to  decide  whether  the  government  can  at  the  same 
time  proceed  for  a  forfeiture  of  the  merchandise  for  the  non-payment 
of  duties,  and  for  a  tecovery  of  the  duties  in  an  action  of  debt,  as  that 
question  does  not  arise  upon  the  pleadings.  Upon  principle  it  would 
seem  very  plain  that  the  defendants,  who  have  deprived  the  govern- 
ment by  their  fraudulent  acts  of  an  opportunity  to  appraise  the  goods 
and  liquidate  the  duties,  cannot  complain  because  such  pzoceedings 
were  not  taken. 

The  demurrer  is  OTeirnled. 


1.  CCTBTOMB  DDTIES  —  PROSECUTION  FOR  ATTEHFTINO  TO  ENTER  OOODS  FREE  — 

KiGHT  TO  Duties,  whiln  Accbueb— Act  of  June  22,  1874,  i  12. 

As  the  right  to  duties  accrues  by  the  importation  of  merchandise  with  an  in- 
tent to  unlade,  and  immediately  upon  the  importation  the  duties  become  a  per- 
sonal charge  and  debt  upon  the  importer,  the  United  States  is  deprived  of  du- 
1)ie8,  within  the  meaning  of  Mction  12,  act  June  22, 1874,  (Supp.  Ker.  St.  79.) 
the  moment  it  becomes  entitled  to  them  and  thejare  withheld  bjtlie  importer, 
and  it  is  immaterial  whetherits  officers  retain  the  merchandise  or  not. 

2.  Sahe— Fraudulent  IjSTTBR  to  Bscketaut  oir  Trbasurt. 

There  ie  nothinc  in  section  12  of  the  act  of  IS74  that  limits  its  application, 
as  regards  fraudulent  attempts  to  enter  goods  free,  to  proceedings  at  the  cus- 
tom-house only,  and  it  is  applicable  to  such  attempts  wherever  made. 

The  defendants  were  indicted  under  section  12  of  the  act  of.  June 
22, 1874,  for  the  fraudulent  entry  of  35  cases  of  imported  plate-glass 
as  free,  by  means  of  a  false  and  fraudulent  letter.  The  government 
had  previously  procured  from  the  defendants  a  large  quantity  of  their 
own  plate-glass,  for  immediate  use  in  the  construction  of  the  United 
States  court-house  and  post-office  building  at  Philadelphia,  at  a  dis- 
count from  the  domestic  price  equal  to  the  rate  of  duties,  under  an 
agreement  with  the  defendants  that  they  might  import,  free  of  duty. 
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new  glass  to  tbe  same  amount  to  replace  that  furnished  to  the  gov- 
ernment. The  proofs  tended  to  show  that  under  this  arrangement 
the  defendants  had  previously  imported,  and  entered  free  of  duty,  a 
much  larger  quantity  of  glass  than  sufficient  to  replace  what  they 
had  thus  supplied  to  the  government.  The  indictment  charged,  and 
the  proof  showed,  that  tbe  defendants  addressed  to  the  supervising 
architect  at  Washington  the  following  letter: 

"New  York,  May  29,  1884.. 
*'C.  M.  Bell,  Esq,,  Supervising  Architect,  Treasury  Depart. — Sir:  AVe  are 
informed  that  tlie  steamer  Alaska  is  bringing  us  85  cases  of  plate-glass,  marked 
E.  A.  B.,  and  numbered  1  to  35,  imported  to  replace  that  furnished  from 
stock  for  the  U.  S.  court-house  and  post-olllce  building  at  Philadelphia,  Pa. 
This  importation,  and  the  29  cases  heretofore  admitted,  make  64  of  the  81 
cases  furnished  to  said  building,  leaving  a  balance  of  17  cases  yet  to  be  im- 
jiurted.  We  have  the  lionor  to  request  that  the  necessary  instructions  may 
be  sent  without  delay  to  the  collector  of  the  poi*t  of  New  York  to  admit  the 
above  35  cases  free  of  duty,  in  the  usual  manner.  The  Alaska  is  expected  to 
arrive  to-morrow.         Very  respectfully,  E.  A,  Botd  &  Sons." 

By  meanii  of  said  letter,  exhibited  to  the  treasury  department,  the 
following  free  permit  was  obtained : 

"Wasiungton,  D.  C.  May  31, 1884. 
"CoHector  of  Ctutonw,  New  Tork — Sm:  By  request  of  the  supervising 
architect  of  the  treasury  department,  dated  this  day,  you  are  hereby  author- 
ized to  admit  to  entry,  free  of  duties  and  charges,  thirty-five  (35)  cases  yvlate- 
gloss,  marked  '  £.  A.  B./  numbered  from  1  to  35,  Inclusive;  said  goods  riv- 
ing been  imported  at  your  port  in  the  Alaska  for  the  use  of  the  rourt-L^use 
and  post-office  building  at  Fhtladelpliia. 

"Very  respectfully,  H.  F.  Fbencu,  Acting  Secretary." 

Upon  arrival  of  the  glass  this  free  permit  was  presented  to  the  New 
Tork  castom-honae  by  the  defendants'  brokers,  and  an  order  obtained 
from  the  collector  for  the  free  delivery  of  the  glass  to  the  defendants. 
Afterwards,  and  before  the  glass  could  be  delivered  from  the  ship, 
the  delivery  was  stayed,  and  the  glass  subsequently  seized  for  forfeit- 
ure. The  defendants  were  also  indicted  for  the  fraud,  and  were  found 
guilty  by  the  jury,  whereupon  a  motion  was  made  for  a  new  trial. 

Elihu  Root,  U.  8.  Atty.,  and  John  Proctor  Clarke^  Asst.  U.  S.  Atty., 
for  the  United  States. 

Stanley,  Clarke  d  Smith,  for  defendant. 

Before  Wallace,  Benedict,  and  Brown,  JJ. 

Wallace,  J.  This  is  a  motion  for  a  new  trial.  The  defendants 
were  convicted  upon  an  indictment  for  a  violation  of  section  12  of  the 
act;  of  congress  of  June  22,  1S74,  (Supp.  Kev.  St.  79,)  enacting — 

"That  any  owner,  importer,  consignee,  agent,  or  other  person  who  shall,  with 
intent  to  defraud  the  revenue,  malie,  or  attempt  to  make,  any  entry  cf  im- 
ported merchandise  by  means  of  any  fraudulent  or  false  invoices,  affidavit, 
letter,  or  paper,  or  by  means  of  any  false  statement,  written  or  verbal,  •  *  • 
by  means  whereof  the  United  States  shall  be  deprived  of  the  lawful  duties,  or 
Any  portion  thereof,  accruing  upon  the  merchandise,  or  any  portion  thereof 
embraced  or  referred  to  ^  such  Invoice,  aiHdavit,  letter,  paper,  or  statement. 
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•    *    •    atiiill  for  each  offense   •    •    *  be  imprisoned  for  any  time  not 

exceeding  t  wo  years, "  etc. 

The  evidence  upon  the  trial  authorized  the  jury  to  find  that  the  de- 
fendants imported  certain  dutiable  merohandise  into  the  port  of  New 
York,  and  before  it  was  unladen  obtained  a  permit  from  the  secretary 
of  the  treasury  allowing  it  to  be  entered  free  of  duty;  that  the  permit 
was  obtained  by  means  of  a  letter  written  by  them,  the  contents  of 
which  were  intended  to  be  and  were  actually  communicated  to  the 
secretary  of  the  treiunry ;  and  that  this  letter  contained  a  false  and 
fraudulent  statement  which  was  intended  by  the  defendants  to  indnce» 
and  which  did  induce,  the  secretary  of  the  treasury  to  direct  the  per- 
mit. It  appeared,  however,  that  before  the  merchandise  was  actnally 
delivered  to  defendants  by  the  officers  of  the  customs  it  was  ordered 
into  a  public  store  for  examination  by  the  oolleotor.  where  it  has  ever 
since  remained  pending  proceeding  for  a  forfeiture.  The  ooun^  for 
the  defendants  requested  the  court  to  instruct' the  jury  that  the  de- 
fendants should  be  acquitted  because  there  was  no  evidence  to  show 
that  the  United  States  had  been  deprived  of  the'  lawful  duties  upon 
the  goods.  This  request  was  refused,  and  its  refusal  presents  the  only 
serious  question  for  consideration  upon  this  motion. 

No  point  was  made  upon  the  trial  that  the  defendants  had  not  made 
an  entry  of  their  merchandise,  nor  was  it  claimed  that  tbey  had  paid 
the  duty.  The  contention  for  the  defendants,  therefore,  rests  upon 
the  assumption  that  the  United  States  is  not  deprived  of  duties  upon 
imported  merchandise  nnless  it  is  deprived  of  the  merohandise;  in 
other  words,  that  it  is  not  deprived  of  duties  so  long  as  it  possesses 
the  means  of  securing  and  . collecting  them.  This  is  not  sound.  The- 
rigbt  to  duties  accrues  by  the  importation  of  merchandise  with  an  in- 
tent to  unlade,  and  immediately  upon  the  importation  the  duties  be- 
come a  personal  charge  and  debt  upon  the  importer.  U,  S.  t.  Lyman, 
1  Mason,  482 ;  U.  S.  v.  Ahorn,  8  Mason,  130;  Prince  v.  U.  S.  2  Gall. 
204;  U.  S.  V.  Vowell,  5  Cranch,  368.  The  United  States  is  deprived 
of  duties  the  moment  it  becomes  entitled  to  them  and  they  are  with- 
held by  the  importer.  It  is  quite  immaterial  whether  its  officers  re- 
tain the  merchandise  or  not.  If  they  do  so,  the  United  States  may, 
perhaps,  more  effectually  enforce  its  claim  for  duties  than  it  conld  if 
the  merchandise  were  delivered  to  the  importer;  but  it  is  entitled  to 
the  duties  whether  it  may  be  able  to  collect  them  out  of  the  merchan- 
dise or  not.  An  importer  is  not  entitled  to  a  permit  for  the  delivery 
of  dutiable  goods  until  be  has  paid  the  duties.  From  the  time  the 
defendants  retained  the  permit  for  the  delivery  of  their  goods  the  du- 
ties were  withheld  which  accrued  to  the  United  States. 

If  it  were  necessary  to  decide  the  question,  it  might  be  held  that  it 
is  not  the  meaning  of  the  statute  that  the  making  of  an  entry  of  im- 
ported merchandise  by  a  false  statement,  etc.,  is  not  an  offense  un^- 
less  the  United  States  is  actually  deprived  of  duties  by  means  thereof. 
The  qualifying  phrase,  "by  means  whereof  the  United  States  shall  be 
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deprived  of  the  lawful  duties, "  applies  as  well  to  an  attempt  to  make  a 
false  entry  as  to  the  making  of  the  entry.    The  attempt  is  made  a 
crime  eqnally  with  the  completed  act.    Now,  it  is  apparent  that  the 
United  States  cannot  be  deprived  of  duties  by  a  mere  attempt  to 
make  fraudulent  entry ;  and  there  conld  be  no  conviction  for  each  an 
attempt  if  it  is  necessary  to  prove  that  the  United  States  has  actually 
lost  the  duties  by  means  thereof.  For  this  reason  it  would  seem  that 
the  qualifying  words  are  used  to  describe  the  nature  of  the  intent  to 
defraud, — the  character  of  the  scheme, — and  are  not  intended  to  make 
the  result  of  the  act  or  attempt  an  ingredient  of  the  offense.    If  the 
act  or  attempt  is  to  enter  merchandise  by  a  false  statement,  etc.,  of  a 
character  which  is  oalonlated  to  deprive  the  United  States  oS  duty, 
the  statute  is  satisfied.   The  nse  of  the  future  tense  is  consistent 
with  this  interpretation.    If  the  statute  had  used  the  word  "will"  in- 
stead of  "shall,"  no  one  would  doubt  that  this  would  be  the  meaning. 
"Shall"  and  "will"  are  frequently  used  indiscriminately,  and  it  is  ap- 
parent from  the  reading  of  the  whole  section  that  "shaU"  was  used 
here  in  the  sense  of  *'wiU"  or  "may."  As  is  stated  in  8edg.  St.  Const. 
Law:  "The  words  *may'  and  'shall'  have  been  a  fertUe  source  of 
difficulty  in  the  interpretation  of  statute."    Page  438.    The  decisions 
arising  upon  statutes  in  which  "shall"  has  been  constraed  to  mean 
"may"  and  "may"  to  mean  "shall"  are  too  namerous  and  familiar  to 
need  citation. 

The  instruction  requested  for  the  defendants  was  properly  refused, 
and  the  motion  for  a  new  trial  is  denied. 

Brown,  J.  One  of  the  principal  points  urged  In  behalf  of  the  de- 
fendant is  that  in  making  the  entry  of  the  goods  in  question  as  free, 
he  did  not  make  use  of  any  false  paper,  or  false  statement,  within  the 
meaning  of  section  12  of  the  act  of  1874;  that  the  only  paper  made 
use  of  in  making  the  free  entry  was  the  direction  issued  to  the  col- 
lector contained  in  the  letter  of  the  secretary  of  the  treasury  author- 
izing the  free  entry  of  the  goods;  and  that  the  letter  written  by  the 
defendant,  or  by  his  direction,  to  the  supervising  architect  at  Wash- 
ington, designed  to  be  shown,  and  which  was  shown,  to  the  secretary 
of  the  treasury  for  the  purpose  of  procuring  his  direction,  although 
the  statements  in  this  letter  were  false,  was  a  remote  cause  only,  and 
was  not  made  use  of  in  making  the  free  entry  of  the  goods  at  the  cus- 
tom-house. The  goods  in  question,  being  dutiable,  could  only  come 
in  as  free,  if  designed  for  the  nse  of  the  United  States,  upon  the  spe- 
cial order  or  direction  of  the  secretary  of  the  treasury.  No  entry  of 
them  as  free  could  be  made  at  the  custom-house  on  the  mere  applica- 
tion of  the  defendant  in  the  usual  manner.  Application  for  the  free 
I  entry  had  necessarily  to  be  made  to  the  department  at  Washington, 
either  there  by  the  defendant  directly,  or  through  the  custom-house 
here.  Under  these  special  circumstances,  such  an  application  there 
most  be  deemed  one  of  the  steps  belonging  to  an  attempt  to  enter  the 
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goods,  and  conseqnently  any  false  paper  presented,  and  designed  by 
the  defendant  to  be  presented,  to  the  secretary  of  the  treasury  for  the 
purpose  of  obtainio^  the  order  for  the  free  entry,  eannot  be  oonsid- 
ered  as  a  remote  or  indirect  cause  only,  but  as  the  direct  procuring 
cause  of  the  free  entry.  The  subsequent  acts  of  the  collector  iu  con- 
formity with  the  direction  of  his  superior  iu  entering  the  goods  as  free, 
were  merely  a  formal  compliance  with  what  had  already  been  deter- 
mined upon  the  defendant's  application  in  Washington.  In  effect, 
the  attempt  to  enter  these  goods  as  free  was  made  at  Washington,  on 
application  to  the  head  of  the  department,  and  not,  as  in  ordinary 
cases,  upon  application  at  the  custom-house  here. 

There  is  nothing  in  section  12  of  the  act  of  1874  that  limits  its  ap- 
plication, as  regards  attempts  to  enter  goods,  to  proceedings  at  the 
onstom-house  only.  The  real  purpose  of  the  act,  to  prerent  and  pun- 
ish frauds,  as  well  as  its  general  language,  require  it  to  be  applied  to 
attempts  to  enter  goods  wherever  make.  Had  the  defendant  in  this 
cage  deposited  the  letter  in  questioQ  at  the  custom-house  for  the  same 
purpose  with  which  it  was  sent  to  Washington,  and  the  letter  had  then 
been  forwarded  by  the  custom-house  officials  to  the  department  at 
Washington  for  action,  and  the  same  order  from  the  secretary  subse- 
quently received,  and  the  same  free  permit  thereupon  issued,  it  would 
not  have  been  doubted  that  the  deposit  of  the  letter  at  the  custom- 
house was  a  part  of  the  attempt  to  make  a  free  entry  of  the  goods. 
It  is  clearly  immaterial  that  the  defendant  sent  his  letter  directly  to 
Washington  for  the  purpose  of  influencing  the  action  of  the  secre- 
tary of  the  treasury  as  to  ordering  a  free  permit.  The  attempt  to 
make  the  entry  began  when  this  letter  was  forwarded  for  the  purpose 
of  influencing  the  secretary's  action.  The  letter  was  so  used,  and  its 
statements  being  false,  the  offense  described  by  section  12  was  com- 
mitted. 

See  U.  8.  v.  Boyd,  ante,  t)UU. 


Batb  Befbigeratino  Co.  V.  GiiiETT  and  others. 

(GircuU  Court,  D.  NewJerMey.    August  19, 1885.) 

Patents  tor  Inventionb — Vfoi^ationop  Ikjunction — Contempt— Attachment. 
Motion  for  attachment  of  defendanls,  for  contempt  of  court  in  violating  an 
iDjunction,  refused.;  tlie  affidavits  not  siiowing  peraonal  service  of  the  motion 
on  defendants,  except  upon  one  of  them,  and  the  evidence  showing  conclusively 
that  the  one  so  served  had  no  control  as  agent  Over  the  parties  Rlieged  to  have 
continued  to  infringe  complainant's  patent  after  issuance  of  the  injunction.  ^ 

Attachment  for  Contempt. 

Dickerson  <£  Dickerson,  for  the  motion. 
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John  R.  Bennett  and  Geo.  De  Forest  Lord,  contra. 

Nixon,  J.  On  November  14, 1881»  an  injunction  was  issued  by  tluB 
court  against  the  defendants  in  the  above-stated  suit,  commanding 
them,  and  each  of  thenx,  to  desist  from  making,  using,  selling,  or  in 
anywise  counterfeiting  or  imitating  the  invention  or  improvement  de- 
scribed in  and  secured  by  the  letters  patent  No.  197,314,  for  "im- 
provement in  processes  for  preserving  meats  during  transportation 
and  storage/'  issued  to  John  J.  Bates,  November  20,  1877,  and  by 
the  patentee  assigned  to  the  complainant  corporation.  Application 
is  now  made  to  the  court  for  an  attachment  against  Yemon  H.  Brown, 
individually,  and  Vernon  H.  Brown,  Albert  H.  Brown,  Vernon  C. 
Brown,  and  George  F.  Wilde,  members  of  the  firm  of  Vernon  H. 
Brown  &  Co.,  the  general  agents  in  the  United  States  for  the  Gunard 
Steam-ship  Companj,  and  each  of  them,  for  oointempt  of  court  in 
violating  the  said  injunction.  It  does  nol^  appear  by  the  affidavits 
filed  that  either  of  said  persons  named,  except  Vernon  H.  Brown, 
has  had  a  personal  notice  served  upon  him  of  the  motion  in  this  case. 
Instances  have  doubtless  arisen,  and  will  again  arise,  where  a  sub- 
stituted service  has  been  and  will  be  accepted  by  the  court  in  the 
place  of  a  personal  service;,  but  the  proper  practice  in  all  snch  oases 
is  to  apply  to  the  court,  assign  satisfactory  reasons,  and  thus  obtain 
its  order  in  advance  for  the  substituted  service.  No  step  of  the  kind  ' 
was  taken  in  the  present  case. 

Evidence  has  been  offered  to  show  that  the  Cunard  Steam-ship 
Company  has  violated  the  injanction  by  shipping  on  board  two  of  its 
steamers,  to-wit,  the  Cephalonia  and  Catalonia,  plying  between  the 
port  of  Boston,  in  the  United  States,  and  the  port  of  Liverpool,  in 
England,  meats  placed  inr  refrigerators  embodying  the  process  of  the 
complainant's  patent.  But  the  proof  is  clear  and  undisputed  that 
Vernon  H.  BroWn,  who  was  personally  served  with  notice  to  appear 
and  show  cause,  has  no  control  over  the  cargoes  of  the  said  steamer, 
and  was  not  responsible  for  the  acts  complained  of. 

The  motion  for  an  attaehment  must  be  refused. 


JxKNiNGS  and  others  v.  Kibbe  and  others. 

Same  r.  Dolan  and  others. 
{Cireuit  Court,  S.  D.  Nm  Tcrk.   January  10, 1S85.) 
1.  Patbktb  Fon  Invektionb— Debion  for  Frinoed  Lack  Fabric — Infrinoe- 

MBNT. 

As  the  novelty  of  design  patent  No.  10,448,  for  a  fringed  laco  fabric  having 
a  fringe  made  of  a  series  of  stems  connected  lotlie  fabric  and  not  to  each  other, 
"  witti  loops  at  l)otli  sides  of  a  central  stem  or  rib  along  its  entire  exteut,"  ap- 
pertains to  the  fringe  alone,  it  id  not  infringed  by  nubias  biwing  such  fringxia 
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to  which  the  similarity  arises  from  tlie  hody  of  the  nubias  and  not  from  the 
fringe. 

2.'  Bame— Lack  PoRiiiNO— Patbnt  No.  218,032— Antigifatioh. 

Letters  patent  No.  218,032,  for  an  irnproTemenl  in  lace  purling,  on  exam- 
ination of  the  evidence  adduced,  heid  valid. 

In  Equity. 

Antonio  Knauth  and  A.  v.  Briesen,  for  plaintiff. 

Jokn  R.  Bennett,  for  defendant. 

Wheeler,  J.  These  suits  are  brought  upon  design  letters  patent  No. 
10,448,  dated  February  13, 1878,  and  granted  to  Warren  P.  Jennings 
for  a  design  for  a  fringed  lace  fabric,  and  letters  patent  No.  218,032, 
dated  July  29,  1879;  and  granted  to  Abraham  G-.  Jennings  and  War- 
ren P.  Jennings  for  an  improvement  in  lace  purling.  The  design 
patent  has  before  been  adjudged  to  be  valid  in  this  court  between 
the  same  parties  to  one  of  these  cases,  but  upon  diflferent  infringing 
articles.  Jennings  v.  Kibbe,  20  Blatchf.  C.  C.  353;  S.  C.  10  ^'ed.  Rep. 
669.  The  design  is  for  a  lace  fabric  having  a  fringe  made  of  a  series 
of  stems  connected  to  the  fabric  and  not  to  each  other,  "with  loops  at 
both  sides  of  a  central  stem  or  rib  along  its  entire  extent."  The  in- 
fringing articles  are  nubias  having  such  fringes  of  stems;  but  the  stems 
have  two  central  ribs,  with  loops  projecting  alternately  at  the  sides, 
and  not  on  both  sides  along  its- entire  extent.  There  are  so  many  of 
these  thing^hat  the  differences  are  necessarily  small,  and  small  differ- 
ences make  different  designs.  The  patent  is  not  for  a  design  for  a 
nubia,  but  of  a  fringed  lace  fabric,  and  the  novelty  of  the  patented  de- 
sign appertains  to  the  fringe,  and  not  to  the  rest  of  the  fabric,  by  the 
terms  of  the  patent.  Nubias  with  this  fringe  might  appear  to  be  the 
same  as  those  with  the  patented  fringe,  if  the  fringe  should  not  be  ob- 
served as  such ;  bat  observation  of  that  wonld  discover  the  difference 
readily.  The  similarity  would  arise  from  the  body  of  the  nubias, 
rather  than  from  the  fringe,  and  as  fringed  fabrics  the  designs  aa  to 
the  fringes  appear  to  be  different.  This  patent  is  not,  therefore,  in- 
fringed by  this  article. 

The  novelty  of  the  invention  described  in  the  other  patent  is  de- 
nied. The  anticipation  relied  upon  is  a  sample  in  a  book  of  samples 
of  the  defendant  Dolan,  purporting  to  contain  samples  of  books  made 
and  sold  before  that  invention.  No  article  of  that  manufacture  is 
shown  besides  the  sample,  and  that  is  shown  to  have  been  pat  in  the 
book  since  the  invention  and  since  controversy  about  it.  The  evi- 
dence of  the  defendants  tends  to  show  that  the  same  one  was  taken 
out  and  replaced.  The  appearance  of  the  book  indicates  that  a  sam- 
ple of  different  color  and  size  had  been  in  that  place.  The  force  of 
the  evidence  depends  upon  the  identity  of  that  sample.  So  much 
doubt  is  thrown  abont  it  upon  the  whole  proof  as  to  bring  it  below  the 
degree  of  certainty  requisite  to  defeat  a  patent.  After  repeated  ex- 
aminations, serious  doubts  remain  about  the  production  of  that  arti- 
cle as  claimed.   The  proof  should  overcome  these  doubts  in  order  to 
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invalidate  the  patent,  and  as  it  does  not,  the  patent  stands  as  valid. 

The  infringement  seems  to  be  clear,  nnless  tlie  patent  is  limited  to 
the  particular  mode  of  reticulation  described.  The  pillars  of  the  fab- 
ric appear  to  be  precisely  like  those  of  the  patent.  The  ratieulation 
appears  to  be  in  all  respects  the  equivalent  of  that  of  the  patent. 
The  pillars  are  really  the  principal  things,  and  the  substance  of  the 
invention  appears  to  be  taken. 

Let  there  be  a  decree  for  the  orators  accordingly  for  an  injunction 
and  account  in  each  case,  without  costs,  except  on  the  accounting; 


AziBAHT  Steah  Tb&p  Go.  V.  Felthouseh  and  another. 

{(Xreuit  Court,  2f.  D.  New  York.   August  22,  188&.) 

Patbnts  tor  liTVEHTioNs— SraAx-HKATiHa  Apparatus. 

On  rehearing,  former  opinion  (20  Vkd.  Rbf.  6^3)  adliered  to. 

In  Equity. 

Diekerson  dt  Dickeraon,  for  plaintiff. 
E.  H.  Bottum,  for  defendants. 

Blatchfobd,  Justice.  Although  a  rehearing  was  granted  by  the 
court,  held  by  the  circuit  judge  and  the  district  judge,  sitting  to- 
gether, as  to  the  second  Blessing  patent,  the  reasons  which  prevailed 
•  with  them  to  grant  it  are  not  presented,  while  the  grounds  on  which 
they  held,  at  the  original  hearing,  that,  on  a  proper  construction,  the 
second  Blessing  patent  was  not  infringed,  are  set  forth  in  the  decision 
in  22  Blatchf.  C.  C.  169,  175;  S.  G.  20  Fbd.  Bbp.  633.  It  was  held 
that  there  was  no  infringement  of  the  Merrill  patent,  or  of  the  first 
or  the  second  Blessing  patent.  No  rehearing  has  been  granted  as  to 
the  Merrill  patent,  or  as  to  the  first  Blessing  patent.  In  the  first  de-^ 
cision  it  was  said,  referring  to  the  Merrill  patent  and  the  three  Bles- 
sing patents : 

"The  object  of  the  invention  In  each  of  these  patents  was,  as  in  the  Merrill 
patent,  to  returu  the  waters  of  oondensation  automatically  to  the  boiler,  to 
accomplish  the  same  result  upon  Bimlliir  principles,  but  by  different  and  im- 
proved mechanism.  In  view  of  the  prior  state  of  the  ar^  and  of  the  construc- 
tion given  to  the  Merrill  or  foundation  patent,  it  may  be  said,  at  the  outset, 
that  the  clidms  now  to  be  examined  should  be  confined  within  exceedingly 
narrow  limits.  Each  inventor  must  be  restricted  to  the  specific  improve- 
ment and  the  particular  device  described  and  claimed  by  him." 

It  was  held  that  there  was  a  material  difference  between  the  defend- 
ants' apparatus  and  its  mode  of  operation,  and  the  plaintiff's  appara- 
tus and  its  mode  of  operation,  as  shown  in  the  second  Blessing  pat- 
ent. 

In  view  of  the  recent  decisions  of  the  supreme  court  as  to  reissues, 
the  claims  of  the  second  Blessing  patent  cannot  he  construed  more 
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broadly  than  the  claims  of  the  original.  The  reissue  was  applied  for 
more  than  four  and  one-half  years  after  the  original  was  granted. 
The  reissue  was  taken  solely  to  enlarge  the  claims.  The  descriptive 
parts  of  the  two  specifications  are  alike.  The  claims  are  enlarged 
and  generalized.  The  defendants'  apparatus  does  not  infringe  any 
claim  of  the  original  patent,  and,  therefore,  does  not  infringe  any  claim 
of  the  reissue,  properly  construed.  The  first  claim  of  the  reissue 
discards  the  short  pipe  of  the  first  claim  of  the  original*  which  short 
pipe  is  not  found  in  the  defendants'  apparatus.  The  other  claims  of 
the  reissue  mnst  be  construed  as  discarding  the  short  pipe,  in  order 
to  make  out  infringement.  The  short  pipe  is  an  element  in  each  of 
the  claims  of  the  original  patent 

There  must  be  a  decree  for  the  defendants  as  to  the  second  Bles- 
'sing  patent. 


Spooker  v.  Domv  and  another. 

itXreuit  Court,  N.  D.  lUinoia'.  July  27,  1880.) 

1.  Patents  for  Inventions— Novelty — Spooner  Babv-Jumpebs. 

Patent  No.  138,209,  granted  April  22,  lf>73,  to  Alvali  F.  Spooner,  for  an  im- 
proved baliy- jumper,  held  valid. 

2.  S.4MR— Infringement— Sfoonek  and  Raymond  Babt-Jumpkbs. 

Patent  No.  138,209,  granted  April  22,  1873,  to  Alvab  F.  Bpooner,  for  an  im- 
proved l>abv- jumper  compared  with  the  device  constructed  under  the  Raj-moud 
patent,  and  /uld  infringed  therebjr. 

In  Equity. 

Manahan  d  Ward  and  Chat.  H,  Roberts,  for  complainant. 
Saml.  Kerr,  for  defendant. 

Blodobtt,  J.  The  complainant  in  this  case  seeks  an  injunction 
and  accounting  against  defendants  for  the  alleged  infringement  of 
patent  No.  138,209,  dated  April  22, 1873,  issued  to  Alvah  F.  Spooner, 
for  an  "improvement  in  baby-jumpers."  The  leading  feature  of  the 
device  covered  by  this  patent  is  an  iron  rod,  to  the  lower  end  of  which 
/  a  wooden  saddle  is  fixed,  upon  which  the  child  is  seated,  and  to  which' 
a  band  is  fastened  for  the  purpose  of  holding  the  child  in  place;  said 
rod  having  a  rearward  curve  above  the  band  for  the  purpose  of  al- 
lowing free  action  of  the  child's  bead,  or,  in  other  words,  so  that  the 
suspending  rod  shall  not  interfere  with  the  head  or  upper  part  of  the 
child's  body.  This  rod  is  attached  to  the  suspension  straps  in  such 
a  manner  that  the  whole  structure  swings  vertically,  and  the  child, 
being  seated  in  the  saddle,  and  duly  fanned  by  the  waistband  or 
straps,  is  enabled  to  use  its  feet  and  legs  for  the  purpose  of  giving 
motion  to  the  jumper. 

The  first  claim  of  the  patent  is  "the  frame,  a,  formed  of  a  half- 
round  metal  bar  in  the  shape  shown,  with  bend,  a,  and  ring»  b,  and 
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the  saddle,  B,  substantially  as  aod  for  the  purposes  herein  set  forth.** 
The  defendants  deny  infringement,  and  deny  the  validity  of  com- 
plainant's patent  for  want  of  novelty. 

The  defendant's  device,  which  is  constructed  under  a  patent  issued 
to  one  Baymond,  consists  of  a  seat,  or  saddle,  suspended  in  a  frame 
formed  by  a  bifurcated  or  double  wire  or  rod,  curved  subBtantially 
in  the  same  manner  as  the  single  rod  in  the  Spooner  device;  and  it 
seems  ta  me  that  it  substantially  embodies  the  principle  and  mode  of 
operation  shown  in  the  Spooner  patent.  Tbe  saddle  differs  slightly^ 
from  that  shown  by  Spooner,  but  only  to  such  an  extent  as  to  be  al- 
lowed as  a  mechanical  change,  while  the  curvatore  or  rearward  bend 
of  the  suspending  rod  shown  by  Spooner  is  exactly  imitated  in  the 
doable  suspending  rod  of  the  defendant. 

Upon  the  question  of  novelty  reference  is  made  to  a  large  num- 
ber of  prior  devices,  but  an  examination  of  them  fails  to  disclose  any 
"device  embodying  in  principle  the  backward-curved  suspension  rod 
of  the  Spooner  patent;  and,  from  the  proof,  I  feel  compelled  to  say 
that  Spooner  seems  to  have  been  the  first  to  adopt  this  mode  of  sua- 
pending  the  device  for  seating  the  child.  That  the  defendant's 'de- 
vice, under  the  Raymond  patent,  is  more  ornate  than  the  simple  and 
plain  device  shown  in  the  complainant's  patent,  is  probably  true, 
and  pOBubly  the  Baymond  device  might  have  been  entitled  to  a  pat- 
ent as  an  improvement  upon  that  of  complainant;  but  it  manifestly 
appropriates  the  essential  feature  and  elements  of  the  complainant's 
patent.  I  must  therefore  find  for  the  complainaots,  and  direct  a  ref- 
erence to  a  master  to  take  an  account  of  damages. 


HoBsii  V,  TuoKBB  and  others. 
(Oireuit  Court,  8.  I>.  New  York.   July  21,  1885.) 

PATEHTS  for  iHVBMTlOITa  —  iKTEnFERBNCE  —  EFFECT  OF  DECIHION  OF  PaTE^s-T- 
Officb— Kev.  St.  $  4918. 

Id  a  suit  between  interfering  pateateca  under  Rev.  St.  $  4dlS,  the  decision  of 
the  patent -offlce  in  favor  of  onu  of  tlie  parties  i«  not  ret  ndjudimla  upon  llie 
question  of  priority  of  invention  between  tlieui,  and  a  l>ar  to  further  litigation 
lu  the  circuit  court. 

In  Equity. 

C.  WiUii  BettSf  for  complainant. 
J.  P.  Fitch,  for  defendants. 

Wallace,  J.  The  complainant,  as  owner  of  letters  patent  No. 
275,092,  issued  to  him  as  assignee  of  Taylor,  April  3,  1883,  files  his 
bill  alleging  interference  between  his  patent  and  a  patent  issued  to 
William  A.  Tucker,  No.  305,336,  September  30,  1884.  The  prayer 
for  relief  is  that  the  latter  patent  he  declared  void  because  of  the  al- 
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leged  priority  of  iDvention  of  complainant's  assignor.  The  defend* 
ants,  by  a  plea,  set  up  as  a  defense  that  the  Taoker  patent  was  issaed 
by  the  patent-offiee  after  a  decision  in  interferenee  proceedings  be- 
tween  the  two  patents  in  favor  of  Tucker,  and  insist  upon  that  decision 
as  a  bar  to  tbe  suit.  The  plea  has  been  set  down  for  argnment,  and 
the  single  qaestionis  whether  in  a  suit  between  interfering  patentees, 
under  section  4918  of  the  Kevised  Statutes,  the  decision  of  the  patent- 
office  in  favor  of  one  of  the  parties  is  res  adjudicata  tipon  the  ques- 
tion of  priority  of  invention  between  them,  and  a  bar  to  further  litiga- 
tion in  this  court.  The  language  of  that  section  is  so  explicit  that  it 
would  seem  to  be  unnecessary  to  resort  to  other  provisions  of  the 
patent  law  in  order  to  ascertain  its  meaning.  As  is  said  ,  by  Lowell, 
J.,  in  Union  Paper-bag  Machine  Co.  v.  Crane,  1  Ban.  &  A.  494:  *It 
is  not  ambiguous,  but  gives  a  court  of  equity  power  to  decide  between 
interfering  patents  without  any  exception  or  limitation."  It  saves 
the  rights  of  any  person  interested  in  either  of  the  interfering  pat- 
ents, as  well  as  those  of  any  person  interested  in  the  working  of  the 
invention  claimed  under  either  of  them,  to  obtain  relief  against  the 
interfering  patent  by  a  suit  in  equity  against  the  owner.  Aa  no 
patent  can  come  into  existence  under  section  4904,  if,  in  the  opinion 
of  the  commissioner,  it  interferes  with  one  already  granted,  the  sec- 
tion in  question  plainly  contemplates,  either  that  his  decision  upon 
an  interference  may  be  reviewed,  or  that  it  it  is  only  to  be  reviewed 
by  a  court  of  equity  when  be  has  overlooked  the  existence  of  the  prior 
patent.  That  it  is  not  intended  to  be  confined  to  cases  in  which  he 
has  not  passed  upon  the  question  of  priority  of  invention  is  apparent 
from  the  provisions  of  section  4915,  by  which  the  rights  of  the  de- 
feated party  in  an  interference  proceeding  are  carefully  saved  by 
allowing  him  to  appeal  to  the  supreme  court  of  the  District  of  Colum- 
bia, or  to  resort  tu  a  remedy  by  a  bill  in  equity.  The  provisions  of 
this  section  denote  incontestably  that  the  decision  of  the  commis- 
sioner is  not  to  be  conclusive  if  the  defeated  party  choose  to  contest 
his  decision  by  a  direct  attack  upon  the  interfering  patent  in  a  court 
of  equity.  It  may  very  well  be  held  that  where  the  defeated  party 
does  not  adopt  the  statutory  mode  of  contesting  the  decision  of  the 
patent-office  upon  the  question  of  priority  of  invention,  the  decision 
should  be  held  conclusive.  The  decisions  in  Peck  v.  Lindsay,  9  Fed. 
Rep.  688;  UolUdity  v.  Pickhardt,  22  0.  G.  420;  8.  C.  12  Fed.  Bep. 
147;  Iltin/ord  v.  Weatcott,  16  0.  G.  1181;  Shuter  v.  Davis,  24  0.  G. 
303;  S.  0.  16  Fed.  Rep.  564, — are  to  this  effect.  They  do  not  throw 
any  light  upon  the  present  question,  because  this  is  purely  one  of 
statutory  construction.  The  cases  of  Wire  Booksetring  Machine  Co* 
V.  Stevenson,  11  Fed.  Rep.  155.  and  Peck  v.  Collins,  70  N.  Y.  876,  are 
authorities  in  support  of  the  conclusions  thus  reached. 
The  plea  is  thdrefore  overruled. 
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Thb  Wsste&nlahd. 

ThB  G.  H.  VAIiBMTINB. 

(iKiM  Vwai,  S.  D.  Nm  Yvrk.  Jalj  8,  1888.) 

Oozjiinav  —  Habbob  RxainuTioHB — Iupbof£Ii  AKcaoBAas  —  Rusimro  into 
Obtiodb  Danobb. 

Where  the  schooner  0.  H,  V.  anchored  nearer  the  JTereey  Oitj  shore  than  the 
harbor  ruralattons  permitted,  and  in  a  situation  that  Involved  clear  and  obvious 
danger  of  collision  upon  the  backing  out  of  the  steamer  W.  in  the  strong  ebb- 
tide, and  the  schooner,  being  notiBcd  in  time  and  reqnestcd  to  drop  astern, 
neglected  to  do  so,  though  she  might  hnve  done  bo  without  difficulty,  and 
the  steamer  thereupon  backed  out,  and  a  collision  ensoed,  ?ield,  that  both  were 
In  fault,  and  the  damage  and  costs  were  divided ;  the  schooner,  for  not  drop- 
ping astern  after  seasonable  notice  ;  the  steamer,  for  running  out  into  an  oti- 
vioufl  danger,  instead  of  flrst  procuring  the  harbor  master  to  enforce  the  regu- 
lations, or  offering  to  assist  the  schooner  astern. 

In  Admiralty. 

Jau.  K.  Hillf  Wing  d  Shoudy^  for  libelant  GortiB  and  the  schooner 
0.  H.  Valentine. 

Biddle  <£  Ward,  for  Handle  and  the  Bteam-ship  Westernland. 

Bbown,  J.  The  above  are  cross-libelB  brought  in  behalf  of  the  re- 
Bpective  owners  of  the  schooner  Valentine,  and  of  the  Belgian  steam- 
ship Westernland,  to  recover  the  damages  sustained  by  each,  arising 
from  a  ooltiaion  which  occurred  in  the  North  river  in  the  afternoon 
of  December  13, 1884,  about  opposite  Morris  street,  Jersey  City,  some 
200  yards  from  the  shore.  The  schooner  was  at  anchor,  and  the 
Bteam-ship,  in  backing  out  with  the  aid  of  tugs  in  the  ebb-tide,  was  car-, 
ried  down  against  the  schooner,  so  that  the  bows  of  the  latter  struck 
the  port  quarter  of  the  steamer,  doing  some  injury  to  both.  My  con- 
elusions  of  fact  are  as  follows : 

1.  The  schooner  was  at  anchor  at  considerably  less  than  the  re- 
quired distance  of  300  yards  from  the  Jersey  shore;  probably  less  than 
200  yards. 

3.  The  tide  was  strong  ebb;  there  had  been  a  freshet  in  the  river, 
and  the  current  ran  down  all  day. 

3.  The  mate  of  the  schooner,  who  was  on  board,  received  several 

timely  warnings  of  the  necessity  of  dropping  down  the  stream,  in  or- 
der to  make  room  for  the  steamer  to  come  out  at  her  appointed  time. 
There  was  no  difficulty  in  the  schooner's  dropping  far  enough  astern 
to  be  out  of  danger,  had  the  mate  been  disposed  to  do  so.  Measures 
for  this  purpose  were  not  taken  until  some  time  after  the  steamer  had 
started,  and  the  collision  was  seen  to  be  impending.  The  schooner 
had  plenty  of  spare  cable ;  and  had  attention  been  given  to  the  steamer, 
even  when  she  started,  there  was  still  time  to  have  dropped  astern, 
out  of  the  way  of  danger.  The  schooner  must  therefore  be  held  liable 
for  anchoring  inside  of  the  prohibited  limits,  and  in  a  place  of  danger ; 
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and  after  repeated  notice  of  the  necessity  of  moving,  for  having  neg- 
lected the  means  of  doing  bo  that  were  at  her  command,  and  persist- 
ently remaining  in  the  way  of  the  Westernland. 

4.  It  was  not  customary  for  the  steamer  to  come  out  upon  theefob- ' 
tide.  The  difficulty  of  holding  her  up  against  the  strong  ebb  was 
well  known,  and  the  danger  of  coUisiop  with  the  aohooner  was  per- 
ceived and  understood  by  all  who  were  engaged  in  taking  the  steamer 
out.  In  this  situation  it  was  not  enough  for  the  steamer  merely  to 
give  notice  to  the  schooner,  as  she  certainly  did,  in  ample  time.  Al- 
though the  schooner  was  negligent,  and  in  an  improper  place,  the 
steamer  had  no  right  either  to  ran  her  down  recklessly,  or  to  move 
out  in  a  way  that,  as  was  perceived  beforehand,  was  (dmoat  certain 
to  result  in  collision.  I  do  not  doubt  that  in  the  act  of  backing  out, 
and  in  the  working  of  the  tugs,  all  was  done  by  the  steamer  that  was 
practicable  to  be  done  to  keep  her  up ;  but  she  was  not  justified  in 
starting  until  her  way  was  free  from  obvious  probable  danger.  She 
should  first  have  proffered  aid  to  move  the  schooner,  and  if  that  were 
not  accepted,  she  should  have  applied  to  the  harbor  master  to  en- 
force the  regulations.  The  paramount  duty  of  vessels  to  avoid  col- 
lisions  by  all  reasonable  and  practicable  means  mast  be  inflexibly 
enforced. 

I  must  therefore  hold  the  steamer  also  in  fault.  The  result  is 
that  the  damages  must  be  divided,  and  a  reference  ordered  to  com- 
pute the  amounts  if  the  same  are  not  agreed  upon.  There  being 
cross-libels,  and  both  held  in  fault,  the  costs  will  be  also  divided. 
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LlBBMAN  V.  CiTT  AND  ComiTT  OP  SaK  FbAKOISOO. 
(Cirauit  Court,  D.  CaUfcrnia.   August  24,  18S5.) 

1.  Statutes  of  State  —  Constiiuction  dt  State  Courts,  how  Followed  bt 

Vkdebal  Courts. 

•       In  coDetruiDg  state  Btatntes  the  United  States  coarts  will  follow  the  construe- 

tion  adopted  by  the  stale  courts,  unless  it  conflicts  wltli  or  Impairs  the  eflB- 
cieucy  of  some  priuciple  of  thu  United  States  coustitution,  an  act  of  congress, 
or  a  rule  of  commercial  or  geoural  law. 

2.  HuNiciPAL  Bonds— San  Frahcisco— Montoohrrt  ArBam  Opebixg — Psn- 

TioH  or  Profertt  Owners — Uecitau  in  Bunds. 

Tlie  petition  of  property  owners  was  essential  to  the  validity  of  the  proceed- 
ings to  open  Montgomery  avenue,  in  Sau  Francisco,  under  the  act>of  April  1, 
1872;  and  to  maintain  an  action  on  the  bonds  issued,  the  sofflclenoy  of  the  pe- 
tition must  be  affirmatively  shown,  as  it  cannot  be  conclusively  presumed  from 
the  recitals  In  the  bonds. 

3.  Same— Boin»  Ibstted  bt  Corporation  Composed  ov  Citt  Officers  Aonso 

CNDER  SfBCIAI.  SlATUTE—LlABlLITT  OF  MUNIOIPALrTC 

The  city  and  county  of  San  Francisco  ia  not  bound  by  recitals  contained  in 
the  Montgomery  avonue  bonds  issued  by  the  board  of  public  works  under  liie 
act  of  April  1,  1672,  such  board  of  public  works  being  a  distinct  corporation 
composed  of  officers  of  the  city,  acting  independently  of  it,  under  the  provls- 
ions  of  a  special  statute. 

4.  Same— KioHT  of  Party  Liable  os  Bond  to  Hearing  before  Judouent. 

A  party  liable  on  a  bond  Is  entitled  to  his  day  in  court,  in  person,  or  by  his 
representative,  before  a  binding  judgment,  determining  the  validity  of  the  bond 
as  against  him  or  hia  property,  can  be  rendered. 

5.  Sasce—Montoombrt  Atekue  Bonds  not  City  on  County  Bonds. 

The  Montgomery  avenue  bonds  are  not  bonds  of  the  city  or  county  of  Snn 
I'nuiclBCO,  and  the  city  and  county  cannot  be  sued  thereon. 

At  Lbv. 

D.  M.  Delmas,  A.  L.  Rhodes,  and  J.  P.  Ilogt,  for  plaintiff. 

Oarher,  Thornton  d  Bishop,  for  defendant. 

Before  Field,  circuit  justice,  and  Sawyer,  circuit  judge. 

FiBLD,  Justice.  This  is  an  action  against  the  city  and  county  of. 
San  Francieoo  to  compel  the  payment  of  20  oonpons  for  interest,  each 
amounting  to  $30,  attached  to  certain  instruments  designated  in  the 
pleadings  as  "Montgomery  Avenue  Bonds."  The  plaintiff  prays  for 
judgment;  that  the  coupons  are  valid  obligations  of  the  city  and 
county ;  that  there  is  dne  by  it,  upon  eaob  of  them,  the  sum  of  $30,  with 
interest  from  the  date  of  its  maturity  at  the  rate  of  7  per  cent,  per  an- 
num; that  the  city  and  county  pay  the  amount  thus  adjudged  due 
from  the  special  tax  to  be  annually  levied,  asseBsed,  and  collected  for 
that  purpose,  pursuant  to  the  act  of  the  legislature  of  April  1, 1872; 
and  that  the  plaintiff  recover  against  it  for  the  costs  of  this  action. 

The  validity  of  the  bonds  to  which  the  coupons  are  attached,  and, 
of  course,  the  validity  of  the  coupons  also,  depends  upon  that  act,  and 
the  compliance  in  their  issue  with  its  requirements.  The  object  of 
the  act  was  to  open  and  establish  a  public  street  in  the  city  and  county 
of  San  Francisco,  to  be  called  Montgomery  avenue,  and  to  take  pri- 
vate lands  therefor.  It  described  a  strip  of  land  by  metes  and  bounds, 
T.24F,no.l3 — 45 
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and  declared  that  it  was  taken  and  dedicated  for  sach  street;  and 
that,  when  paid  for,  the  title  thereito  should  vest  in  the  city  and  connty 
for  that  purpose,  as 'the  title  of  other  public  streets  was  vested.  It 
provided  that  the  valne  of  the  property  taken,  the  damages  to  improve- 
ments thereon,  or  adjacent  thereto,  and  all  other  expenses  incidental 
to  the  proceeding,  should  be  considered  the  cost  of  the  opening  of  the 
avenne,  and  should  be  assessed  upon  lands  within  a  described  district 
in  proportion  to  the  benefits  accruing  therefrom,  to  be  ascertained  by 
a  board  of  public  works  created  for  that  purpose.  That  board  was  to 
consist  of  the  mayor,  the  tax  oolleotor,  and  the  surveyor  of  the  city 
and  county  of  San  Francisco ;  and  whenever  the  owners  of  a  major- 
ity in  frontage  of  the  property  which  was  to  bear  the  burden  of  the 
improvement,  as  they  were  named  in  the  last  preceding  annual  as- 
sessment roll  for  the  state,  city,  and  county  taies,  should  petition  the 
mayor  of  the  city  and  county,  in  writing,  for  the  opening  of  the  avenue 
according  to  the  provisions  of  the  act,  the  board  was  to  proceed  to  or> 
ganise  by  the  election  of  a  president,  and  then  to  the  performance  of 
its  prescribed  duties.  It  was,  among  other  things,  to  ascertain  and 
report  the  oash  value  of  the  land  taken  and  the  damages  caused  to 
the  property  along  the  line  and  within  the  course  of  the  avenne ;  also, 
the  benefits  accruing  from  its  opening  to  the  lots  within  the  prescribed 
district. 

The  report  was  to  remain  at  the  office  of  the  board  for  80  days  for 
the  inspection  of  parties  interested,  and  notice  that  it  was  thus  open 
for  inspection  was  to  be  published  for  20  days  in  two  daily  papers  in 
the  city  and  county.  Any  person  interested  who  was  aggrieved  by 
the  action  of  the  board,  as  shown  in  its  report,  might,  within  the  80 
days,  apply,  by  petition  to  the  county  court  setting  forth  his  interest 
in  the  proceedings,  and  his  objections  thereto,  for  an  order  on  the 
board  to  file  with  the  court  its  report,  with  such  other  documents  or 
data  as  might  be  pertinent  thereto,  which  were  used  by  it  in  prepar- 
ing the  report.  And  the  court  was  authorized  to  hear  the  petition, 
and  the  board  could  appear  in  response  to  it,  and  testimony  could  be 
taken  in  the  matter.  After  hearing  and  consideration,  it  was  in  the 
discretion  of  the  court  to  approve  and  confirm  the  report,  or  to  refer 
it  back  to  the  board,  with  directions  to  alter  or  modify  it  in  specified 
particulars.  From  the  order  of  the  county  court  an  appeal  could  be 
taken  to  the  supreme  court  of  the  state,  to  review  the  matters  com- 
plained of.  Upon  the  final  confirmation  of  the  report  the  board  was 
required  to  prepare  and  issue  bonds  in  sums  of  not  less  than  $1,U00 
each,  for  the  amount  necessary  to  pay  and  discharge  all  the  damages, 
costs,  and  expenses  incurred.  The  bonds  were  to  be  known  and  des- 
ignated as  the  "Montgomery  Avenue  Bonds,"  and  made  payable  in  30 
years  from  their  date,  and  to  bear  interest  at  the  rate  of  6  p«r  cent, 
per  annum,  payable  semi-annually  at  the  office  of  the  treasurer  of  the 
eity  and  connty.  Coupons  for  the  interest  were  to  be  attached  to  each 
bond.    The  bonds  were  to  be  signed  by  all  the  members  of  the  board, 
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and  its  seal  was  to  be  affixed  to  ^eh.  The  oonpons  were  to  be  signed 
by  the  presMent. 

Any  person  to  whom  damages  for  lands  were  awarded,  upon  tend- 
ering to  the  board  a  satisfactory  deed  -of  conveyance  of  the  property 
to  the  city  and  county,  was  entitled  to  have  bonds  issued  to  bim  eqntd 
to  the  amoant  awarded.  The  act  also  provided  for  the  assessment 
and  levy  of  an  annaal  tax  upon  the  property  benefited  for  tbe  pay- 
ment of  interest  upon  the  bonds,  and  to  create  a  sinking  fund  for  the 
redemption  of  the  priQcipal,  the  assessment  to  be  "adjusted  and  dis- 
tributed according  to  the  enhanced  values"  of  the  respective  parcels 
of  land  as  fixed  in  the  final  report  of  tbe  board.  But  tbe  act  declared 
that  the  city  and  county  qf  San  Francisco  should  not,  in  any  event 
whatever,  be  liable  for  the  payment  qf  the  bonde,  nor  any  part  thereof, 
and  that  any  pereon  pvrehaeing  them,  or  otherwies  htcoming  the  owner 
of  any  bond  or  honda,  accepted  the  same  upon  that  express  stipulation 
and  understanding.  Tbe  following  is  a  copy  of  one  of  the  bonds  and 
coupons  issued  under  the  act.  The  others  are  Ej^ilar  in  form,  dif- 
fering from  each  other  only  in  their  number. 

6TATB  OF  CAUTOBKIA. 

Board  ttf  Public  WorJu, 
<at7  and  County  (Kumber  205)  San  Francisco. 
(Vignette.) 

•I.OOOL  Uohtooueby  Avbnttb  Bosd,  fltOOfX 

In  Conformity 

with  an  act  passed  hj  the  peopie  of  the  state  of  California,  represented  In  sen- 
ate and  assembly,  entitled  "An  act  to  open  and  establish  a  public  street  in  the 
city  and  eoun^  of  San  Francisco,  to  be  called  Montgomery  avenue,  and  to 
take  private  lands  therefor, "  approved  April  1, 1879,  the  treasurer  of  the  city 
and  county  of  San  Francisco,  state  of  California,  will  pay,  at  his  office  in  said 
city  and  county,  to  the  holder  hereof,  one  thousand  dollars  In  United  States 
gold  coin,,  with  interest  at  the  rate  of  six  per  cent,  per  annum,  payable  semi- 
annually in  like  gcAA  coin,  upon  surrender  of  the  corresponding  conpoos.  and 
that  the  principal  snm  is  redeemable  vrithin  thirty  years  from  the  date  of  these 
presents. 

It  being  understood  and  agreed  that  this  bond  may  be  redeemed  by  said 
treaatjrer  as  provided  in  said  above-mentioned  act  of  the  legislature  of  the 
state  of  California. 

In  witness  whereof,  tbe  mayor,  the  tax  collector,  and  city  and  county  sur- 
veyor of  said  city  and  county  of  San  Francisco, 
composing  a  board  of  public  works,  have  re- 
(  Seal  of  the         )  spectively  signed  these  presents,  and  the  presi- 

l  Board  of  Public  Works. )   dent  of  the  board  of  public  works  has  signed 

the  annexed  coupons  as  of  the  first  day  of  Jan- 
uary, 1873. 

WlLUAM  AlVORD, 

President  ot  the  Board  of  Public  Works  and  M^^or  of  the  City  and  County 
of  San  Fxanclsoo. 

AliBXANDER  ATTSTIK, 

Tax  Collector  and  Member  of  said  Board  of  Fublio  Works. 

RicHA&n  fi.  Stbetcb. 
Qty  and  County  Surveyor  and  Member  of  said  Board  ot  Public  Works. 
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$30.  Board  of  Public  Works.  Gonpon  ITo.  Ifi. 


Montgomery 


At.  Bond. 


The  treasurer  of  the  city  and  county  of  San  FrandBco  will 


M.  A.  B.  pay  bearer,  at  his  office,  tiiirty  dollars,  six  months'  inte> 


est. 


On  bond  r  j  Due  Ist  January, 

No.  205.  f  j  1881. 

\VX.  Alvobd, 
Trftsident  of  Bo{ird  of  Public  Works. 

From  this  brief  statement  of  the  act  of  April  1, 1872,  three  things 
distinctly  appear :  (1)  That  the  petition  of  the  owners  of  a  majority 
in  frontage  of  the  property  to  be  charged  with  the  cost  of  the  im'prove- 
ment  waB  essential  to  the  validity  of  all  subsequent  proceedings  taken 
for  the  opening  of  the  arenue,  including,  nf  course,  the  issae  of  the 
bonds;  (2)  that  in  no  event  couid  the  city  and  county  be  held  liable 
on  the  bonds,  and  necessarily,  therefore,  not  on  the  coupons  attached; 
and  (3)  that  every  person  purchasing  oi  becoming  the  owner  of  any 
bond  took  the  same  on  that  express  stipulation  and  nnderstanding. 

The  act  in  question  was  before  the  supreme  court  of  the  state,  and 
the  subject  of  exhaustive  consideration,  in  Mulligan  v.  Smith,  59  Cal. 
206.  That  was  an  action  of  ejectment  to  recover  land  claimed  by 
the  plaintiff  under  a  deed  executed  to  htm  upon  a  Bale  of  the  prem- 
ises for  the  non-payment  of  a  taxed  levied  thereon  to  raise  a  fund  to 
pay  the  interest  on  the  bonds.  In  the  lower  court,  evidence  was  in- 
troduced which  tended  to  show  that  the  petition  to  the  mayor,  which 
was  the  essential  initiatory  step  to  the  proceedings  for  opening  the  ave- 
nue, had  not  been  signed  by  the  owners  of  a  majority  in  frontage  of  the 
property  to  be-charged,  as  shown  hy  the  names  on  the  assessment 
roll  of  the  previous  year ;  and  the  court  found  that  such  was  the  foot. 
In  the  supreme  court  it  was  contended,  as  it  had  been  in  the  court 
below,  that  evidence  to  impeach  the  correctness  of  the  petition  in  this 
respect  was  inadmissible;  and  also  that  as  the  petition  was  suffi- 
cient on  its  face,  and  had  been  accepted  by  the  mayor  as  sufficient, 
the  defendant  was  estopped  from  questioning  its  validity,  or  the  va- 
lidity of  the  proceedings  under  it;  and  also  that  such  estoppel  fol- 
lowed from  the  judgment  of  the  county  court  confirming  the  report 
of  the  board.  But  the  supreme  court  held  the  evidence  admissible, 
and  that  the  defendant  was  not  estopped  from  showing  the  insnfB- 
ciency  of  the  petition,  either  by  the  action  of  the  mayor  in  accepting 
it,  or  the  judgment  of  the  county  court ;  that  while  it  might  be  true 
that  the  mayor  was  called  upon  in  the  first  instance  to  decide  upon 
the  sufficiency  of  the  petition,  there  was  nothing  in  the  statute  which 
made  his  determination  conclusive,  and  precluded  an  inquiry  into  ite 
validity  whenever  the  proceedings  under  it  came  up  for  judicial  con- 
sideration. In  no  part  of  the  statute,  said  the  court,  did  it  appear 
that  provision  was  made  for  notice  to  the  property  owners  of  the  pro- 
ceedings authorized  to  be  taken  before  the  mayor,  or  by  the  board, 
or  in  the  county  court.   Neither  the  may9r  nor  the  hoard  was  re- 
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qnind  to  give  notice  of  any  kind  cntil  the  board  had  completed  tbe 
report  of  its  work.  And  tbe  notice  then  required  was  one  of  a  general 
nature,  by  publication,  and  was  only  that  the  report  was  open  for  in- 
spection. Though  any  property  owner  aggrieved  by  the  action  or 
determination  of  the  board,  ae  shown  in  its  report,  oould  have  made 
his  objections  to  the  county  court,  they  could  not  extend  to  the  char- 
acter or  sufficiency  of  the  petition.  "Nowhere  in  the  statute,"  said 
the  court,  "is  the  petition  made  part  of  the  report,  or  of  the  data  or 
documents  used  in  making  it.  Nor  is  it  anywhere  required  that  the 
board  or  the  mayor  shall  return  it  to  the  court,  or  file  it  there  or  else- 
where. The  court  had,  therefore,  no  jurisdiction  of  the  petition ;  no 
power  to  adjudge  upon  its  execution;  and  it  eould  no^  assume  juris- 
diction of  it,  or  by  its  judgment  decide  upon  its  sufficiency  and  va- 
lidity BO  as  to  conclude  the  defendant."  These  conclnsions  of  the 
court  were  concurred  in  by  all  its  members,  and  sustained  in  separate 
opinions  of  marked  ability  and  learning  by  three  of  them.  All  agreed 
that  evidence  to  show  the  defect  in  the  petition,  in  not  being  signed 
by  owners  of  a  majority  in  frontage  of  the  property  to  be  charged, 
was  admissible,  and  that  the  defect  existing  invalidated  all  the  sub- 
sequent proceedings.  "When,  therefore,"  said  the  court,  "the  legis- 
lature prescribed  that  a  petition  from  the  owners  of  a  majority  in 
frontage  of  the  property  to  be  chained  with  the  cost  of  the  improve- 
ment was  necessary  to  set  the  machinery  of  the  statute  in  motion,  no 
step  could  be  taken  under  the  provisions  of  the  statute  until  the  requi- 
site petition  was  presented.  It  was  the  first  authorized  movement 
to  be  made  in  the  opening  6t  the  avenue.  When  taken,  officers  who 
were  to  constitute  and  organize  a  board  of  public  works  were  au- 
thorized to  organize.  Until  it  was  taken,  they  had  no  sueh  authority. 
They  could  not  legally  act  at  all;  or,  if  they  acted,  their  proceedings 
would  be  unauthorized  and  void.  The  presentation  of  the  petition 
required  by  the  statute  was  therefore  essential." 

The  authorities  cited  in  tbe  several  opinions  show  that  similar  con- 
clusions have  been  reached  by  the  highest  courts  of  other  states,  in 
analogous  cases.  Indeed,  the  rule  is  fundamental  that  where  private 
property  is  to  be  taken  for  a  public  improvement,  upon  the  petition 
of  a  majority  of  those  who  are  to  bear  its  burden,  the  petition  of  such 
a  majority  must  be  made  before  proceedings  for  the  appropriation  of 
the  property  can  be  had.  This  is  a  condition  which  must  be  strictly 
followed.  A  failure  to  comply  with  it  will  vitiate  all  subsequent  pro- 
ceedings. No  one,  indeed,  would  contend  that  proceedings  had  in 
such  cases,  without  the  petition  of  any  of  the  owners,  would  be  valid; 
and  a  petition  of  a  less  number  of  the  owners  than  that  designated 
by  the  statute  would  be  equally  ineffectual.  If  one  less  than  the  re- 
quired number  may  be  omitted,  so  may  all.  Nor  is  the  rule  at  all 
affected  by  tbe  doctrine  that  in  a  certain  class  of  cases  evidence  of 
such  compliance  is  conclusively  found  in  tbe  action  of  officers  required 
to  consider  and  determine  that  fact.    That  doctrine,  as  we  shall  pres- 
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entlv  Bee,  only  applies  to  estop  the  obligors  of  a  bond,  and  can  have 
no  bearing  or  consideration  in  the  present  case,  where  the  bonds  to 
nrhieb  the  conpons  in  controversy  are  attached  are  neither  in  form 
nor  in  law  the  obligations  of  the  city  and  county. 

The  constmction  given  by  the  supreme  court  of  the  state  to  the 
act  of  April  1,  1872,  if  not  absolutely  binding  upon  the  judges  of  the 
federal  courts,  in  oases  arising  under  it,  is  certainly  not  to  be  disre- 
garded and  rejected,  except  for  the  most  cogent  and  persuasive  rea- 
sons, BQob  as  would  leave  little  doubt  of  the  error  of  the  state  court. 
Conflicts  between  state  and  federal  tribunals,  in  the  interpretation  of 
state  statutes,  are  always  to  be  avoided  if  possible.  The  federal 
courts  will  therefore  follow  the  exposition  of  the  state  courts,  unless 
it  conflicts  with  or  impairs  the  efficiency  of  some  principle  of  the 
federal  constitution,  or  of  a  federal  statute,  or  a  rule  of  commercial 
or  general  law.  In  this  case  there  is  no  such  conflict  or  impairment. 
No  principle  of  federal  law  is  invaded,  or  rule  of  commercial  or  gen- 
eral law  disregarded.  The  construction  given  is  one  we  should  un- 
hesitatingly adopt,  had  the  supreme  court,  the  legitimate  expounder 
of  state  statutes,  never  spoken  on  the  subject. 

There  was,  it  is  true,  an  intimation  by  one  of  the  judges,  in  hia 
opinion  in  Mulligan  v.  Smith,  that  in  ah  action  upon  the  bonds,  that 
being  an  action  upon  contract,  a  different  rule  might  exist,  and  that 
an  estoppel  might  arise  against  the  defendant.  It  was,  however,  only 
an  intimation  to  mark  a  possible  distinction  in  the  proofs  required  in 
the  two  forms  of  action.  No  question  as  to  the  effect  of  the  bonds  as 
evidence  was  before  the  court.  And  it  is  plain  that  if,  to  recover  in 
the  ejectment,  it  was  essential  to  establish  the  validity  of  the  proceed- 
ings leading  to  the  levy  of  the  tax  to  pay  the  interest  on  the  bonds, 
it  must  be  essential  to  establish  the  validity  of  the  proceedings  lead- 
ing to  the  issue  of  the  bonds  themselves,  and,  of  course,  the  sufficiency 
of  the  petition  upon  which  the  proceedings  were  founded,  unless  such 
sufficiency  is,  from  the  character  of  the  instruments,  and  the  recitals 
in  tbem,  to  be  conclusively  presumed.  In  the  ejectment  case,  a  com- 
parison of  the  petition  with  the  assessment  roll  of  the  previous  year 
disclosed  the  fact  that  a  number  less  than  the  majority  of  the  owners 
in  frontage,  as  shown  by  the  names  on  the  assessment  roU,  appeared 
on  the  petition.  The  subsequent  proceedings  were  therefore  from 
this  defect,  wholly  unauthorized.  The  essential  initiative  to  them 
had  never  been  taken. 

The  question  here  is  whether,  assuming  that  an  action  will  lie  against 
the  city  and  county  on  the  coupons,  will  the  sufficiency  of  the  petition 
be  presumed ;  or,  what  will  amount  to  the  same  thing,  will  the  de- 
fendant be  estopped  from  denying  its  sufficiency,  so  as  to  allow  the 
admission  in  evidence  of  the  coupons,  without  other  proof  than  the 
production  of  the  bonds  to  which  they  were  attached  ? 

There  are  numerous  oases  where  municipal  bonds  have  been  au- 
thorized by  statute,  upon  a  vote  of  a  majority  of  the  citizens  of  a  city. 
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oonnty,  town,  or  other  loeality,  and  officers  designated  to  ascertain 
and  report  as  to  the  vote  taken,  and  isBue  the  bonds.  When,  in  sncb 
oases,  the  bonds  refer  to  the  statdie,  and  reeite  a  eompHance  with  ite 
provisions,  and  have  pasEted,  for  a  valid  consideration,  into  the  hands 
of  tSona  jide  purchasers,  without  notice  of  any  defect  in  the  proceed- 
ings, the  obligors  have  been  held  to  be  estopped  from  denying  the 
eorreotnees  of  the  recitals.  The  doctrine  on  this  snbjeot  is  well  stated 
by  the  snpreme  oourt  of  the  United  States  in  the  recent  ease  of  Pana 
7.  Bowler,  107  U.  S.  689 ;  S.  C.  S  Sup.  Ct.  Rep.  718.  "This  oourt,"  is 
the  language  used,  "has  again  and  again  decided  that  if  a  municipnl 
body  has  lawful  power  to  issue  bonds,  or  other  negotiable  securities, 
dependent  only  upon  the  adoption  of  certain  preliminary  proceedings, 
such  as  a  popular  election  of  the  constituent  body,  the  holder  in  good 
faith  has  the  right  ta  assume  that  sach  preliminary  proceedings  have 
taken  place,  if  the  fact  be  certified  on  the  face  of  the  bonds  by  the 
authorities  whose  primary  duty  it  is  to  ascertain  it."  This  doctrine 
is  not  accepted  in  many  of  the  state  courts,  and  has,  insome  instances, 
met  with  earnest  dissent  from  judges  of  the  supreme  court.  It  must, 
however,  be  conceded  that  it  is  the  settled  doctrine  of  ^hat  court ;  but 
to  its  application  the  reeitals  mnst  clearly  import  a  compliance  with 
the  statute  under  which  the  bonds  were  issued.  If,  fairly  oonstnied, 
they  are  consistent  with  any  other  interpretation,  they  will  not  estop 
the  municipal  corporation  in  whose  name  they  are  made  from  show- 
ing that  they  were  issued  without  authority  of  law.  School'dititriet 
T.  StoM,  106  U.  S.  186;  S.  G.  1  Sup.  Ct.  Rep.  84 ;  SupervisorB  Car- 
roll Co.  V.  Smith,  111  U.  S.  556;  S.  0.  4  Sup.  a.  Rep.  639.  And 
the  recitals,  when  full,  will  estop  only  the  obligors  of  the  bonds;  they 
cannot  estop  others  who  are  not  parties  to  them;  they  cannot  affect 
strangers  to  the  traosaoti<HQ.  In  both  particulars  the  alleged  recitals 
in  the  avenue  bonds  are  inoperative  to  create  any  estoppel  against 
the  city  and  county.  There  is  no  statement  of  any  fact  in  the  clause 
called  a  recital.  The  clause  is  a  mere  caption  to  an  order  or  promise 
of  the  board  of  public  works  that  the  treasurer  of  the  city  and  county 
of  San  Francisco  will  pay  to  the  holder  the  sum  of  one  thousand  dol- 
lars. "In  eoiiformity  with  the  act,"  the  title  of  which  is  given,  says 
the  instrument,  "the  treasurer  will  pay."  Read  in  connection  with 
what  follows,  it  imports  that  the  treasurer  will  paytfae  amount  desig- 
nated in  accordance  with  the  act, — that  is,  out  of  the  fund  to  be  pro- 
vided by  it, — and  that  the  holder  can  look  to  no  other  source  of  pay- 
ment. There  is  nothing  in  the  clause  whieh  would  reach  the  petition, 
and  import  that  it  had  conformed  to  the  requirements  of  the  statute. 
But  the  fact  which  disposes  of  this  question  of  recitals,  and  any  allef^ed 
effect  attributed  to  them  in  the  present  case,  is  that  the  so-called  bonds 
to  which  the  coupons  in  controversy  were  attached  are  not  obligations 
of  the  city  and  county.  They  are  not  executed  by  it,  or  under  its 
seal,  or  by  its  agents  or  officers,  bat  by  certain  parties  constituting 


D  giuzed  by 


712 


FEDERAL  BEPORTSB. 


the  board  of  public  works.  The  fact  that  certain  officers  of  the  city 
and  county  are  made  members  of  the  board  to  appraise  the  property 
tiken,  and  the  injuries  and  benefits  caused  by  the  opening  of  the 
avenue,  and  to  issue  the  bonds,  does  not  constitute  them  agents  of  the 
city  and  county,  and  render  their  work  as  such  board,  or  the  bonds 
isened  by  them,  the  work  or  the  bonds  of  the  city  and  county;  no 
more  than  if  they  were  constituted  a  board  to  estfiblish  a  university, 
and  prescribe  the  studies  to  be  pursued  in  it,  would  make  them  the 
agents  of  the  municipality  for  that  pdrpose.  Agents  can  only  exer- 
cise  the  powers  of  their  principals;  they  cannot  lawfully  exceed  them. 
Here  the  city  and  county,  as  a  municipality,  is  not  authorized  to  open 
the  avenue,  to  appraise  the  value  of  the  property  taken,  or  the  amount 
of  injuries  received  by  or  benefits  conferred  upon  the  owners  of  prop- 
erty along  the  line  of  the  avenue,  or  to  sign  and  issue  its  bonds  to 
the  parties  injured.  In  all  these  matters  the  board  acts  independ- 
ently of  the  municipality.  It  is  made  the  agent  of  the  state  to  carry 
out  a  public  improvement  directed  by  its  statute,  and  not  the  agent 
of  the  city  and  county.  This  branch  of  the  case  is  more  folly  con> 
sidered  by  my  associate,  and  I  fuUy  concur  in  his  views. 

The  foundation  upon  which  the  doctrine  of  estoppel  from  recitals 
in  municipal  bonds  rests  is  that  the  officers  s^ing  the  bonds  and 
inserting  the  recitals  are  agents  of  the  municipality,  and  authorized 
to  bind  it  by  their  acts  and  representations.  The  principle  which 
gives  rise  to  the  estoppel,  as  well  stated  by  the  defendant's  counsel, 
is  that  it  would  be  inequitable  to  permit  a  municipal  corporation  to 
take  advantage  of  the  faulty  of  solemn  declarations  of  such  agents 
withiusthe  scope  of  their  authority.  But  if  the  officers  making  the 
recitals  are  not  such  agents,  there  is  no  room  for  the  doctrine  of  es- 
toppel. Their  recitals,  on  no  conceivable  principle,  can  in  such  cases 
bind  the  corporation.  It  follows  that  if  any  action  can  be  maintained 
upon  the  coupons  against  any  defendant,  the  validity  of  the  proceed- 
ings upon  which  the  bonds  were  issued  must  be  established  by  affirm- 
ative proof  of  the  sufficiency  of  the  petition,  which  was  the  essentia 
initiative  to  them.  But  the  question  is  not  before  us,  whether  an  ac- 
tion can  be  maintained  against  any  other  party;  it  is  enough  th&t  we 
are  of  opinion  that  the  present  action  cannot  be  maintained  «gainst 
the  city  and  county  of  San  Francisco.  The  plaintiff  asks  for  judg- 
ment that  the  coupons  are  valid  obligations  of  the'city  and  county; 
that  there  is  due,  by  the  city  and  county,  upon  each  of  the  coupons, 
$30,  with  interest;  that  the  city  and  county  pay  the  amount  thus 
adjudged  due,  out  of  the  special  tax  to  be  levied  under  the  act,  and 
that  the  plaintiff  recover  his  costs  of  the  action.  Bneh  judgment 
could  not  be  rendered  upon  the  facts  stated  in  the  complaint.  The 
statute  to  which  the  complaint  refers,  and  upon  which  alone  the 
judgment  is  sought,  declares,  in  express  terms,  "that  the  city  and 
county  shall  not,  in  any  event  whatever,  be  liable  for  the  payment  of 
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the  bonds,  nor  any  part  thereof/  and  "that  any  porson  parohasinf; 
said  bonds,  or  otherwise  beooming  the  owner  of  any  bond  or  bonds, 
accepts  the  same  on  that  express  stipulation  and  understanding. " 

As  already  stated,  the  so-called  boads,  which,  in  fact,  are  only  or- 
ders or  promises  of  the  board  of  public  works  that  the  treasurer  will 
pay  to  the  holder  the  amounts  designated,  cannot  be  the  foundation 
of  any  liability  of  the  city  and  county;  and  that  such  liability  is 
sought  to  be  charged  appears  from  the  prayer  for  judgment,  although 
the  discharge  of  that  liability  in  to  be  had  out  of  funds  to  be  raised 
by  the  special  tax  for  which  the  act  provided. 

The  asserted  ground  of  the  action  is  that  it  is  Msential  to  establish 
the  validity  of  the  bonds,  as  a  preliminazy  to  an  appUcation  for  a 
mandanUis  to  levy  the  special  tax.  Counsel  asBume  that  the  validity 
of  the  bonds  issued  by  one  party  can  be  determined  in  an  action 
against  another  in  no  way  named  in  them,  nor  liable  for  their  pay- 
ment.  We  do  not  bo  underatand  tba^law.  We  have  not  met  \nth 
any  adjudged  case  to  that  purport.  On  the  oontraiy,  we  have  al- 
ways supposed  that  the  party  actually  liable  on  a  bond  must  have  bis 
day  in  court,  in  person,  or  by  his  representative,  before  a  judgment 
determining  its  validity  as  against  him  or  his  estate  could  be  regarded 
as  having  any  binding  force.  Such  liability  cannot  be  vicariously 
imputed  to  him,  or  charged  upon  his  estate.  If  the  action  be  to 
charge  particular  property,  of  which  then  is  no  representative,  there 
is  a  defect  in  the  law,  whieh  the  legislature,  and  not  the  courts,  must 
supply. 

It  is  true  that  in  the  enforcement  of  bonds  of  municipal  bodies, 
which  are  to  be  paid  from  funds  raised  by  taxation,  general  or  special, 
the  validity  of  the  bonds  must  first  be  establish^  by  the  judgment 
of  the  court, — that  is,  the  demand  against  the  municipality  on  the 
bonds  must  be  first  carried  into  judgment;  then  a  mandamua  will  ia< 
Bue,  which  is  in  the  nature  of  an  execution.  It  is  the  executory  pro- 
cess for  the  enforoement  of  the  judgment  recovered.  It  can  only  issue 
to  command  the  corporation  against  which  the  judgment  is  rendered, 
or  its  representatives  or  officors,  to  levy  the  tax  prayed,  just  as  an  ex- 
ecution on  an  ordinary  money  judgment  can  only  be  issned  against 
the  property  of  the  judgment  debtor.  Whether,  when  the  judgment 
against  the  municipality  is  rendered,  the  writ  is  to  direct  a  general 
or  speoial  tax  upon  all  or  a  portion  of  the  property  within  its  limits, 
or  only  upon  a  particular  olasa  of  property,  real  or  personal,  will  de- 
pend upon  the  directions  of  the  statute  providing  for  the  payment  of 
the  indebtedness  created.  The  judgment,  however,  must,  in  all  cases, 
be  against  the  corporation  to  which,  or  to  whose  representatives  or 
officers,  the  writ  is  directed.  It  is  the  liability  of  the  corporation 
established  by  the  judgment  which  is  to  be  discharged  by  the  levy  of 
the  tax  prayed,  and  not  the  liability  of  any  other  body. 

The  several  oases  cited  by  counsel  in  support  of  their  contention 
in  no  respect  militate  against  these  views,  but,  on  the  contrary,  illas- 
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trate  and  confirm  them.  In  all  of  them  the  bonds  were  issued  in  the 
name,  or  vera  in  lav  the  obligations,  of  the  municipality  against  which 
the  judgment  vas  prayed,  though  in  some  of  them  the  fnnds  for  the 
pa^'ment  of  the  judgment  were  to  be  collected  by  a  special  tax  upon 
the  property  of  a  particular  district.  It  would  serve  no  osefal  purpose 
to  comment  at  length  up(m  the  cases  in  verification  of  this  statement. 
Every  one  who  may  take  an  interest  in  the  sabjeot  will  find,  upon  ex- 
amination of  them,  its  correctness  sustained. 

One  of  the  counsel  of  the  plaintiff  indulges  in  his  brief  in  some 
strictures  upon  the  action  of  the  city  and  county  of  San  Francisco, 
with  respect  to  these  bonds,  characterizing  it  as  "dishonest  and  dis- 
honorable repudiation.  **  The  accusation  falls  harmless  in  the  face 
of  the  statute  under  vhich  the  bonds  were  issued,  declaring  that  the 
city  and  county  ^'shall  not,  in  any  event  whatever,  be  liable  for  the  pay- 
•ment  of  thebonds,  nor  any partthereof"  and  "that  any  person  purchasing 
said  bonds,  or  otherwise  becoming  the  owner  of  any  bond  or  bonds, 
accepts  the  same  upon  this  expren  §tipulation  and  widergtanding.*' 
Nor  can  the  legislators  of  the  city  and  county  be  subjected  to  any  just 
imputation  of  a  want  of  regard  to  the  honor  and  credit  of  the  munic- 
ipality in  refusing  to  order  the  levy  of  a  tax  to  pay  the  interest  on 
the  bonds,  so  long  as  thejudgmentofthehighesttribunalof  the  state, 
the  constitutional  expounder  of  its  laws,  remains  unreversed,  declar- 
ing that  the  proceedings  on  which  the  bonds  were  issued,  were  taken 
in  disregard  of  the  conditions  imposed  by  the  legislature,  and  there- 
fore were  absolutely  null  and  void.  If  property  of  citizens  has  been 
taken  and  is  retained  for  an  avenue  of  the  city  without  compensation, 
upon  proceedings  not  warranted  by  law,  some  other  remedy  must  be 
sought  by  the  parties  injured  than  such  as  consists  in  affirming  the 
validity  of  those  proceedings  in  face  of  the  judgment  of  that  tri- 
bunal. 

It  follows  from  the  views  expressed  that  no  recovery  can  be  had 
upon  the  facts  disclosed  in  the  complaint,  and  the  motion  of  the  de- 
fendant to  exclude  all  evidence  in  support  of  its  allegations  s^st  be 
granted;  and  it  is  so  ordered. 

Sawyer,  J.,  (concurring.)  This  case  having  been  regularly  called 
for  trial,  the  plaintiff  offered  in  evidence  the  bonds  and  coupons  set 
out  in  the  complaint,  to  the  introduction  of  which  the  defendant  ob- 
jected, on  the  ground  that  the  complaint  does  not  state  a  case  suffi- 
cient to  justify  the  introduction  of  any  evidence  whatever;  or,  in 
other  words,  that  the  facts  stated  in  the  complaint  do  not  make  a  case 
which  entitles  the  complainant  to  any  judgment  or  relief  against  the 
defendant,  or  upon  which  the  defendant  is  in  any  respect  liable  to  be 
sued.  The  counsel  of  both  parties  treated  the  objection  as,  in  effect, 
a  demurrer  to  the  complaint,  on  the  ground  that  the  facto  set  ont, 
taken  as  true,  do  not  constitute  a  oanee  of  action,  and  they  ai^ed 
the  question  very  elaborately  on  that  hypothesis. 
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The  first  question  that  meets  as  at  the  threshold  of  the  discussion 
is  whether  the  defendant — the  maoioipal  corporation,  the  cit}'  and 
county  of  San  Francisco — is,  in  any  sense,  the  obligor  on  the  bonds, 
or  whatever  the  instmments  in  suit  may  be  properly  termed,  or 
whether  it  is  in  any  way  a  party  to  the  transaction  oat  of  which  these 
instruments  arose,  in  such  sense  as  to  cast  i^y  liability  or  duty  upon 
the  municipality  in  its  corporate  capacity. 

In  my  judgment  the  instruments  sued  on  are  not  bonds  of  the  city 
and  county  of  San  Francisco,  and  the  city  and  county  of  San  Fran- 
cisco, in  its  corporate  capacity,  does  not  stand  in  any  such  relation 
to  these  obligations  as  renders  the  corporation  liable  to  be  sued  upon 
them  for  any  purpose.  The  act  under  which  the  instruments  sued  on 
purport  to  have  been  issued  is  not  an  amendment  of  the  city  charter, 
and  it  does  not  purport  to  enlarge  the  powers  or  duties  of  the  corpo< 
ration,  or  of  its  officers,  in  their  capacity  as  officers  or  agents  of  the 
corporation.  It  does  not  confer  any  authority  whatever  upon  the 
corporation  to  do  any  act  in  its  corporate  capacity,  or  impose  any  duty 
\or  obligation  upon  the  municipality  relating  to  the  opening  and  dedi- 
cation to  public  use  of  Montgomery  avenue.  The  corporation  is  not 
authorized  to  do  the  acts  necessary  to  the  opening  and  dedication  of 
the  street  to  the  public  use  contemplated  by  the  act,  or  required  to 
see  that  the  costs  of  the  work,  upon  completion,  shall  be  collected  or 
paid;  in  short,  the  corporation,  as  such,  is  neither  required  nor  au- 
thorized to  perform  any  act  in  relation  to  the  opening  and  dedication 
of  the  avenue,  or  in  relation  to  payment  therefor,  when  accomplished. 
Clearly,  it  seems  to  me,  the  state  has  undertaken  to  do  this  work 
through  the  instrumentalities  chosen  by  itself,  of  which  instrument 
talities  the  corporation  called  the  city  and  county  of  San  Francisco  is 
not  one.  Some  of  the  officers  of  ihe  city,  it  is  true,  are  designated  as 
instrumentalities  for  earrymg  out  the  scheme  provided  for;  but,  in 
carrying  it  out,  they  do  not  act  by  virtue  of  any  authority  derived 
under  the  charter  of  the  corporation,  or  any  act  amendatory  of  the 
charter,  or  enlarging  its  powers,  or  under  the  authority  of  the  corpo- 
ration, but  they  act  solely  by  authority  of  the  act  in  question,  inde- 
pendently of  any  act  of  the  corporation;  their  designation  by  their 
official  titles  being  only  descriptio  personanm,  to  indicate  the  partic- 
ular parties  chosen  for  the  work. 

The  act  describes  a  specific  tract  of  territory,  within  the  city  and 
county  of  San  Francisco,  by  metes  and  bounds,  and  then  declares  that 
"it  is  hereby  taken  and  dedicated  for  an  open  and  public  street,  and, 
when  paid  for  at  hereinafter  provided,  the  title  thereto  shall  vest  in 
the  said  city  and  county  for  such  purposes  forever,  as  the  title  of  other 
public  streets  in  said  city  and  county  now  is  vested."  This,  with  a 
provision  for  subseqaent  improvement  and  care,  is  the  only  one  in 
the  whole  act  in  which  the  city  and  county,  in  its  corporate  capacity, 
is  brought  into  any  relations  with  the  improvement  contemplated ;  and 
this  relation  only  commences  after  the  work  of  dedication  and  open- 
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ing  is  fully  completed  and  paid  for  by  the  agencies,  and  in  the  itfan- 
ner  appointed  by  the  act.  The  expenses  of  dedication  to  public  use, 
and  opening  the  avenae,  are  to  be  paid  for  by  assessmenta  on  a  dis- 
trict of  land  specifically  described  and  designated  by  the  act  as  ben- 
efited by  the  improvement.  The  board  of  public  vorks  provided  for 
is  not  a  board  of  public  works  of  the  city  and  county  of  San  Francisco^ 
with  powers  derived  under  the  charter  of  the  city,  or  any  act  enlarging 
those  powers,  or  acting  by  authority  of  the  corporation  or  its  charter. 
It  is  not  one  of  the  branches  of  the  municipal  government.  This 
board  is  a  special  board  of  public  works  created  by  the  statute,  with- 
out any  reference  to  the  powers  and  duties  of  the  corporation  to  carry 
out  this  particular  improvement  undertaken  by  the  state,  without  ref< 
erence  to  or  any  action  of  the  corporation,  and  without  consulting 
its  pleasure.  It  is,  it  is  true,  composed  of  three  persons,  who  are  also 
officers  of  the  corporation,  and  their  official  name  is  used  to  designate 
the  iudividuals  who  are  to  constitute  the  board.  But  their  individ- 
ual names  might  just  as  well  have  been  used,  or  any  other  three  per- 
sons, having  no  connection  with  the  corporate  government,  might 
have  been  appointed  to  perform  precisely  the  same  acts;  and  had  tbia 
been  don«,  there  would  foe  jost  as  good  ground  for  considering  them 
agents  of  the  corporation,  and  not  instrumentalities  employed  by  tiie 
state  itself  to  carry  out  its  purposes,  as  there  is  now  to  consider  the 
board  as  an  agent  of  the  municipality,  and  not  an  instrn mentality  of 
the  state.  Doubtless,  the  legislature  might  have  enlarged  the  powers 
of  the  corporation,  or  conferred  the  authority  or  imposed  the  duty 
upon  it  to  perform  the  contemplated  work,  bat  it  did  not  see  fit  to  do 
so.  **The  mayor,  tax  collector,  and  city  and  county  surveyor"  of  the 
city  and  county  of  San  Francisco, — that  is  to  say,  the  persons  who, 
for  the  time  being,  fill  those  offices, — are  "created  a  board  of  public 
works  within  the  meaning  and  intent  of  this  act,  and,  as  such  board, 
are  hereby  authorized,  empowered,  and  directed  to  perform  all  and 
singular  the  duties  herein  enjoined  upon  the  board  of  public  works 
as  herein  provided."  A  salary  of  $2,000  per  annum  is  allowed  to 
each  for  hu  services  in  such  board,  payable  out  of  the  "Montgomery 
avenue  fund,"  to  be  assessed  upon  the  property  benefited  as  a  part 
of  the  expenses  of  opening  the  avenue.  Section  S5  provides  that 
"the  board  of  public  works  shall  provide  itself  with  an  q^cial  Mof, 
which  shall  be  used  to  verify  such  acts  of  the  board  as  are  herein  de- 
scribed to  be  done  under  the  seal  of  the  board;"  thus,  apparency, 
making  it  an  independent  corporation,  or  quasi  corporation,  for  the 
purposes  of  the  act.  Section  8  requires  the  board,  at  the  proper  stage 
of  proceedings,  to  prepare  and  issue  bonds  for  an  amoani  in  the  ag- 
gregate "necessary  to  pay  and  discharge  all  said  damages,  costs,  and, 
expenses;"  "said  bonds  shall  be  known  and  designated  as  'Montgom- 
ery Avenue  Bonds,*  and  the  bonds  shall  be  signed  by  all  the  members 
'of  the  board.'  and  the  seal  thereof  shall  be  affixed  to  each  bond." 
There  is  nothing  to  authorise  the  issue  of  bonds  by  or  in  the  nanie 
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of  the  monicipal  corporation.  They  are  to  be  issued  by  the  board 
Bpeoially  created  for  the  purpose,  under  its  own  seal,  provided  for  by 
the  act,  and  not  under  the  seal  of  the  muuioipal  corporation,  and  not 
signed  by  the  mayor  as  mayor  or  agent  of  the  city.  Under  section 
11a  fund'  Buffieienfc  for  the  purpose  for  payment  of  the  coupons  and 
redemption  of  the  bonds  is  to  be  levied,  assessed,  and  collected  "in 
the  same  manner  as  other  taxes  in  said  ei\y  and  county  are  levied, 
araessed,  and  collected  upon  lands  within  the  district  supposed  and 
determined  by  the  act  itself  to  be  benefited.  Thus  the  same  madiin- 
ery  and  instrnmentalities  used  for  collecting  other  $tat€  as  well  as 
oity  taxes  are  adopted  for  assessing  and  oc^ecting  the  special  tax 
provided  for  the  purposes  of  the  act.  The  moneys  so  oolleoted  are  to 
be  paid,  not  into  the  (mMufy  of  the  city  and  county,  as.a  i»rt  of  its 
corporate  funds,  but  to  the  treaturer  of  the  city  and  county,  personally 
designated  for  the  purpose,  and  is  "to  coustitute  the  Montgomery  av- 
enue fund,"  "to  be  paid  out  by  said  treasurer  only  in  payment  of  the 
coupons  attached  to  said  bonds,  *  *  *"  and  "in  redeeming  the 
bonds  issued  in  pursuance,  of  the  provisions  of  this  act." 

The  fund  thus  provided  is  set  apart  for  this  specific  purpose,  hav- 
ing no  connection  with  the  funds  of  the  municipality  under  the  sole 
charge  and  management  of  the  board  of  public  works,  and  the  person 
who  happens,  for  the  time  being,  to  bo  treasurer.  The  municipal  cor- 
poration, as  BQoh,  has  no  power  or  authority  over  it,—nothing  what- 
ever to  do  with  it.  Nor  has  the  board  of  supervisors,  the  legislative 
and  governing  body  of  the  corporation.  It  is  under  the  exclusive  au- 
thority and  control  of  the  agents  of  the  state,  especially  designated  by 
the  act  to  carry  out  the  will  and  purpose  of  the  state,  as  manifested 
by  the  act. 

As  if  not  enough  to  declare  its  purpc^  to  make  the  improvement, 
to  designate  its  own  instrumentalities,  and  point  out  the  mode  of  exe- 
cuting its  will,  leaving  nothing  to  be  done  on  the  part  of  the  corpora- 
tion, or  of  its  legislative  and  governing  body,  and  to  carefully  avoid 
bringing  the  corporation  or  its  legislative  body  into  any  relations 
whatever  with  the  work,  and  as  if  to  cut  off  all  possibility  of  doubt 
upon  the  subject,  it  was  expressly  provided,  in  the  last  section  but 
one  of  the  act,  "that  the  city  and  county  of  San  Francisco  thall  not, 
in  any  event  whatever,  be  liable  for  ths  payment  of  the  bonds,  nor  any 
part  thereof,  provided  to  be  issued  under  this  act;  and  any  person  pur- 
chasing said  bonds,  or  otherwise  becoming  the  owner  of  any  bond  or 
bonds,  accepts  the  $ame  upon  that  expres^stipulation  and  understand' 
ing. "  Thus  the  statute  in  no  provision  authoriEes  the  city  and  county 
of  San  Francisco,  in  its  corporate  capacity,  or  by  the  board  of  super- 
visors, its  legislative  and  controlling  body,  or  otherwise,  to  do  any- 
thing in  the  matter  of  opening  and  dedicating  to  public  use  Mont- 
gomery avenue,  or  to  meddle  with  the  funds  provided  for  the  purpose, 
or  to  assume  any  obligation  or  responsibility  in  the  matter.  The  act 
imp(wes  no  obligation  or  duty  upm  the  corporation  or  upon  its  oon- 


Dgi  ized  by  Google 


718 


FEDERAL  B£FOBIEBi 


trolling  body,  nor  does  it  even  confer  any  power  to  aot  in  any  man- 
ner in  regard  to  the  work  of  opening  Mon^mery  avenue,  wbile,  on 
the  contrary,  it  expressly  provides  that  it  "shall  not,  in  any  eeentwhat' 
^ver,  be  liable  for  tke  payment  of  the  bonda,  nor  any  part  thereof,  pro- 
vided to  be  issued  under  this  act." 

The  aot  does  not  authorize  the  issue  of  any  bonds  of  the  corpora- 
tion, and  the  board  of  put»lic  works  mast  have  so  understood  the  stat- 
ute, for  it  did  not,  in  fact,  issue  any  such  bonds.  The  instruments 
set  out  in  the  complaint,  neither  in  eubstance,  in  form,  nor  in  law, 
can  be  regarded  as  bonde  of  the  city  and  county  of  San  Francisco. 
They  do  not  purport  upon  their  face  to  be  such,  an^  there  was  no  au- 
thority in  the  board  to  make  them  such.  The  only  proviBions  in  the 
whole  act  which  bring  the  municipal  corporation,  in  its  corporate  ca- 
pacity, into  any  relations  with  the  opening  of  the  avenue  are  the  pro- 
visions  in  sections  1  and  16  relating  to  its  diposition  after  the  work  is 
both  done  and  paid  for,  as  provided  in  the  act, — after  the  will  of  the 
state  has  been  carried  out,  and  the  purpose  of  the  act  folly  accom- 
plished. The  provision  of  section  1  is  that  the  land  described,  "taken 
and  dedicated  for  an  open  public  street,"  '^whenpaid  for^  as  herein- 
after provided,  the  title  hereto  shall  vest  in  said  city  and  county  for 
Buch  purposes  forever,  as  the  title  of  other  public  streets  in  said  city 
and  county  is  vested."  Thus,  after  opening  and  dedicating  the  ave- 
nue to  public  use,  and  paying  for  it  in  the  manner  provided,  which 
was  the  task  assumed  to  be  performed  by  the  state,  the  street  is  do- 
nated to  the  city;  and  until  all  this  is  fully  accomplished,  the  city,  in 
its  corporate  capacity,  has  nothing  at  all  to  do  with  the  matter.  And 
then,  as  a  consideration  for  opening  and  dedicating  the  land  for  the 
avenue,  procuring  and  vesting  the  title  in  the  city  and  county,  section 
16  imposes  an  obligation  on  the  corporation  to,  thereafter,  sewer,  grade, 
sidewalk,  plank  or  pave  the  avenue,  as  in  the  case  of  other  streets 
already  dedicated  to  public  use.    The  provision  is: 

"The  said  Montgomery  avenue,  when  opened,  shall  be  aewered,  graded, 
sidewalked,  and  planked  and  paved  by  the  municipal  authoritiea  in  accord- 
ance with  the  rules,  regulations,  statutes,  and  ordinances  applicable  to  the 
other  public  streets  of  the  city  and  county  o£  San  Francisco." 

Thus  the  state  assumes  the  duty  and  work  of  dedicating  and  open- 
ing Montgomery  avenue,  and  providing  for  payment  by  a  fund  as- 
sessed upon  the  property  determined  by  itself  to  be  specially  benefited 
by  the  improvement,  and,  when  its  task  is  fully  accomplifAied,  turns 
the  avenue  over  to  the  mnoioipal  corporation,  to  be  thereafter  im- 
proved, under  its  direction  and  authority,  in  the  same  manner  as  other 
public  streets  are  improved,  in  pursuance  of  the  powers  conferred  on 
it  by  its  charter.  And,  until  the  avenue  was  thus  opened  and  turned 
over  to  the  municipality,  the  city  and  county,  through  its  legislative 
eontrolling  body  or  otherwise,  had  no  corporate  control  over  or  rela- 
tion to  the  matter,  and  had  nothing  to  do  with  it. 

These  bonds  were  issued  in  connection  with  that  portion  of  the 
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yrotk  ftBsnxned  hy  and  carried  on  exclasively  by  ihe  state,  and  nnder 
its  direction,  and  with  which  the  corporation  had  no  oonoem.  The 
board  of  pnblic  works,  and  otjier  parties  designated  hy  the  Mon^m- 
ery  avenoe  act  to  perform  the  duties  therein  indicated,  performed 
Bach  dnties  solely  by  antbority  of  that  aot.  The  duties  were  not  per- 
formed by  virtue  of  any  authority  of  the  municipal  charter,  or  of  any 
other  act  conferring  power  or  authority  upon  the  municipal  corpora- 
tion. The  consent  of  the  corporation  was  in  no  way  obtained  or  asked. 
The  acts  were  solely  performed  in  pursuance  of  the  express,  direct 
command  of  the  statute  itself,  wholly  irrespective  of  the  will  or  the 
charter  powers  of  the  corporation.  They  were  not  performed  in  the 
exercise  of  corporate  powers,  and  th^y  were  in  no  sense  corporate  acts: 
The  authorities  are  nnmerone  establishing  the  proposition  that  par- 
ties so  acting  by  express  direction  of  the  statute,  without  the  aathority 
of  the  municipal  corporalion,  and  not  acting  by  virtue  of  the  powers 
conferred  on  the  corporation  by  its  charter,  do  not  act  as  officers  or 
agents  of  the  corporation,  and  the  corporation  not  being  tbe  princi- 
pal, their  acts  are  not  the  acts  of  the  corporation, — thisy  are  but  the 
agencies  employed  by  the  directing  power  for  the  accomplishment  of 
its  own  purposes. 

The  following  are  some  of  the  authorities  establishing  this  self-evi- 
dent proposition,  and  it  will  be  sufBcient  to  cite  the  oases,  without 
analyzing  or  commenting  upon  them  in  detail :  Sheboygan  Co.  v. 
Parker,  3  Wall.  96;  Korton  v.  Town  of  Thompson,  71  N.  Y.  521; 
Board  Park  Com'rg  v.  Detroit,  28  Mich.  244,  245;  People  v,  Chicago, 
51  111.  17 ;  Hoagland  v.  Sacramento,  52  Cal.  149;  Tone  v.  Mayor,  70 
N.  Y.  166;  New  York  d  B.  S.  M.  dt  L.  Co.  v.  Brooklyn,  71  N.  Y.  584. 
In  Hortm  v.  Town  of  Thtmpeon,  eupra,  the  court  said: 

"In  the  present  case  no  action  on  the  part  of  the  town  in  Its  corporate  ca- 
pacity, or  on  the  part  of  any  of  its  officers,  was  required  by  the  act,  or  was 
taken.  Themonay  was  to  be  borrowed,  and  the  bonds  Issued  by  oommiarion- 
ers  to  be  appointed  in  mannar  preaeribed  by  the  lata.  These  eommiaeUm- 
ere  toere  in  no  sense  town  offieere,  nor  did  they  represent  the  totpn."  Fage521. 

The  strongest  case  cited  in  opposition  to  the  views  expressed,  and 
to  support  the  position  that  the  opening  of  Montgomery  avenue  was 
a  municipal  and  not  a  state  undertaking,  for  which  the  municipal  cor- 
poration is  liable,  is  that  of  Sage  v.  City  of  Brooklyn,  89  N.  Y.  189. 
But  there  were  several  clauses  in  the  statute  involved  in  that  case,  upon 
which  the  court  relied  and  rested  its  decision,  that  are  wholly  wanting 
in  the  Montgomeiy  avenue  case.  "Thus,"  says  tbe  chief  justice,  who 
delivered  the  opinion  of  the  majority  of,  the  court,  "by  the  third  sec- 
tion it  is  declared  that  the  lands  '  shaU  be  deemed  to  have  been  taken 
hy  the  city  of  Brooklyn  for  public  use.* "  Id.  197.  "That  the  im- 
provement of  Sackett  street  was  regarded  by  the  legislatare  of  the  elate 
a$  a  city  and  not  a  etate  improvement,  also  plainly  appearg  from  the 
supplementary  act,  chapter  592,  Laws  187S.  The  park  commission- 
ers were,  by  that  act,  authorized  and  directed  to  improve  Sackett 
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street  by  grading,  paving,  planting  shadf -trees,  conBtruciing  carriage- 
ways, etc.,  and  by  the  fourth  section  the  city  was  required  to  issue  its 
bonds  for  the  purpose  of  raising  money  to  pay  the  expenses  of  the  im> 
provement,  and  the  money  ooUeoted  on  assessments  was  directed  to 
be  paid  to  the  commissioners  of  the  sinking  fund  for  the  redempiioH 
of  the  bonds."  Id.  198.  Thns,  by  the  express  terms  of  the  statute, 
the  land  was  "deetned  to  be  taken  by  tiie  city,"  and  the  city  was  ex- 
pressly made  primarily  liable,  and  required  to  issue  its  own  bonds,  and 
reimburse  itself  from  assessments  on  the  property  benefited.  There 
is  nothing  of  this  kind  in  the  Montgomery  avenae  act,  and  nothing 
even  looking  <in  that  direction.  So,  also,  referring  to  section  16  of 
another  act  as  applicable,  the  chief  justice  says;  "The  direction  in 
section  16,  that  the  comptroller  shall  pay  the  land  damages,  ia  also- 
Utte  and  unqual^d.  It  is  not  a  direction  to  pay  them  out  of  the  as- 
sessHMnts  when  collected,  or  out  of  any  particular  fund."  Id.  199. 
Again :  "The  city,  under  that  statute,  [Supplemental  Act  1873,]  was 
required,  primarily,  to  advance  the  necessary  funds.  The  provision  in 
the  act  of  1873  furnishes  a  stronj;  inference  in  favor  of  the  claim 
that  the  legislature,  by  incorporating  section  16  of  the  charter  into 
the  act  0M868,  intended  to  impose  upon  the  city  the  duty,  either  pri^ 
mary  or  ultimate,  of  paying  the  land-owners.'*  Id.  200.  On  these  and 
other  similar  provisions  the  decision  was  rested.  Yet,  in  the  face  of 
these  strong  provisions  of  the  statutes,  showing  that  the  acts  in  ques- 
tion  were  intended  to  be  municipal  and  not  state  acts,  and  expressly 
imposing  the  liability  on  the  city,  those  two  able  judges,  of  long  serv- 
ice and  ripe  experience,  Earl  and  Uapallo,  dissented,  in  a  clear 
and  cogent  opinioix,  and  held  the  work  to  be  a  state  and  not  a  ma- 
nieipat  work,  for  which  the  corporation  was  not  liaUe.  Said  Mr.  Jus- 
tice Earl  in  the  case : 

"The  land  was  taken  and  appropriated  by  the  direct  act  of  the  legislature, 
and,  by  the  same  act,  the  park  comraissioners  were  appoiuted  to  enter  upon 
the  land  and  make  the  improvement.  They  were  not  agenta  <d  the  city, 
but  state  agents.  They  were  not  officers  of  the  city,  and,  in  what  they  did. 
they  did  not  represent  the  city,  and  had  uo  authority  in  any  way  to  bind  it, 
and  could  in  no  way  ranke  it  responsible  for  tliese  awards.  They  had  the 
precise  authority  conferred  upon  tliem  by  the  act,  and  no  other;  and  the  lia- 
bility of  the  city  for  their  acts,  or  for  the^land  taken,  or  awards  made,  is  not 
so  muchas  hinted  at  by  the  act.  For  the  position  that  the  park  commissioners 
were  not  agents  of  the  city,  for  whose  acts  the  city  could  be  made  responsible, 
the  ca.se8  of  MaxmiUan  v.  Mayor,  62  Y.  160;  Tow  v.  Mayor,  70  X.  Y. 
157;  and  Neie  York  &  Urooklyn  8aw-mill  1!^  Lumber  Co.  v.  City  0/ Brook- 
lyn, 71  T.  580,  are  abundant  authority.  The  general  rule,  as  deduced 
from  these  oases,  is  that  a  municipality  is  not  liaUe  for  the  acta  <w  Dmlssiona  of 
an  officer  in  respect  to  a  duty  specifically  imposed  upon  liim  which  is  not  con- 
nected with  hia  dutna  as  agent  qf  the  corporation,  and  that  such  a  corpora- 
tion is  only  liable  for  the  acta  or  omissions  of  officers  in  the  performance  of 
duties  imposed  upon  the  principal."  Id.  204. 

But,  conceding  the  case  to  be  well  decided,  the  court,  in  its  decis- 
ion, rested  npon  express  provisions  of  the  statute,  making  the  city 
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of  Brooklyn  responsible,  and  the  case  now  in  band  is  entirely  differ- 
ent. There  is  no  such  provision  in  the  Montgomery  avenue  act. 
That  act  is  absoli^tely  barren  of  any  snoh  or  similar  provisions. 

The  other  oases  apparently  .most  confidently  relied  on  to  show  the 
liability  of  the  city  are  Jordan  t.  Casa  Co.  3  Dill.  185,  and  Davenport 
V.  County  of  Dodge,  105  U.  S.  238.  The  bonds  in  the  former  case 
were  issued  by  Uie  county  in  the  name  of  the  county,  by  express  di- 
rection of  the  statute.  In  the  latter  case  the  bonds  were  issued  by 
the  county  oommissioners,  the  governing  body  of  the  county,  in  pur*  ^ 
tuance  of  an  express  provision  of  the  statute,  for  a  precinct  indebted- 
neBB.  It  was  held  by  the  supremo  court,  following  the  construction 
adopted  by  the  supreme  court  of  Nebraska,  that  the  county  was  liable 
upon  the  bonds  tinder  the  statute  authorizing  the  issue  of  county 
bonds  for  the  precinct  indebtedness,  but  it  was  held  that  the  indebt- 
edness was  to  be  satisfied  out  of  funds  collected  from  the  precinct. ' 
In  Meath  v.  Phillips  Co,  108  U.  S.  555,  8.  C.  2  Sup.  Ct.  Rep.  869, 
the  supreme  court,  referring  to  this  case  and  the  case  of  Cass  Co, 
V.  Jokiuon,  95  U.  S.  SftO,  said: 

"In  the  case  of  Cuss  oounty,  the  law  provided  in  terms  for  an  Issue  of 
bonds  in  the  name  of  the  county;  and  in  that  of  the  county  of  Davenport, 
we  construed  the  law  to  be,  in  ^ect,  tTie  same.  Consequent^,  there  were,  in 
those  cases,  obligations  of  counties^  payable  out  of  special  funds." 

These  cases  are  therefore  entirely  different  from  the  ease  under 
consideration.  On  the  contrary,  the  case  of  Meath  v.  Phillips  Co., 
just  cited,  is  decisive  in  favor  of  the  proposition  maintained  in  this 
opinion,  that  where  the  state,  or  some  other  district  or  organization, 
employs  certain  officers,  designated  by  their  official  names,  of  a  city  or 
county,  in  pursuance  of  the  statute,  as  agents  or  instrumentalities 
for  accomplishing  its  own  proper  purposes,  such  officerii,  in  perform- 
ing the  acts  thus  required,  do  not  act  as  officers  or  agenfs  of  such 
city  or  county,  but  as  agents  or  instrumentalities  of  the  state,  or 
other  district  or  organization,  for  which  the  services  required  by  the 
statutes  are  performed.  108  U.  S.  554,  555;  S.  0.  3  Sup.  Ct.  Bep. 
869. 

It  is  clear  to  my  mind,  both  upon  principle  and  authority,  that  the 
city  and  county  of  San  Francisco  is  not  in  substance,  or  in  form, 
an  obligor,  on  or  party  in  any  sense  to,  the  bonds  and  coupons  sued 
on ;  that  under  the  Montgomery  avenue  act  it  could  not  have  been 
legally  made  an  obligor  on  or  party  to  the  bonds  issued  in  pursuance  • 
of  the  act;  and  that,  in  its  corporate  capacity,  it  has  no  relation  to 
tbo^e  bonds,  and  no  duties  to  perform  in  connection  therewith.  The 
dnties  to  be  performed,  whatever  they  may  be,  in  connection  with 
the  bonds  and  coupons  in  suit,  by  parties  who  are  also  officers  of  the 
city  and  county  San  Francisco,  are,  in  my  judgment,  to  be  performed 
by  them  under  the  provisions  of  the  statute,  as  agencies  or  instru- 
mentalities of  the  state,  and  not  as  agents  or  officers  of  the  city.  It 
follows,  necessarily,  that  the  city  and  county  of  San  Francisco,  in  its 
v.24F,no.l8— 46 
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corporate  character,  ia  in  no  respect  cfaai-geable  with  any  liability  of 

any  kind  upon  the  instruments  sued  on. 

There  being  no  liability  of  any  kind,  and  no  duty  to  perform  by 
the  municipality,  in  its  corporate  capacity,  in  relation  to  eaid  instru- 
ments, no  action  or  judgment  can  be  rendered  in  the  case  that  ^jJA 
avail  anything  sb  a  foundation  for  proceeding  by  mandamus  to  com- 
pel the  assessment  and  coUeetion  of  a  fund  for  the  payment  of  the 
coupons,  and  ultimate  redemption  of  the  obligations  in  question. 
For  that,  or  any  other  purpose,  looking  to  the  collection  of  the  money 
claimed  to  foe  due,  the  action  might  just  as  properly  be  brought 
against  the  city  of  Oakland  as  against  the  city  and  connty  of  San 
Francisco. 

The  property  holders  of  the  district  liable  to  be'  assessed,  under  the 
Montgomery  avenue  act,  with  respect  to  their  lands,  and  the  indebt- 
edness in  question,  do  not,  under  the  act,  stand,  in  any  respect,  in 
privity  with  the  corporation, — the  city  and  county  of  San  Francisco, 
— and,  in  relation  to  the  instruments  in  suit,  the  municipality  does 
not  represent  either  the  owners  or  the  lands.  Any  judgment  against 
the  city,  in  this  action,  could  not  bind  or  conclude  the  owners  or  their 
property,  neither  being,  in  any  sense,  parties  or  prines  to  parties  to 
the  suit.  The  judgment,  under  snch  circumstances,  conld  not  afford 
any  valid  or  legal  foundation  for  proceedings  by  mandamus  against 
the  parties  charged  with*  the  dnty  of  assessing  and  coHecting  the 
Montgomery  avenue  bond  tax;  for  in  that  capacity  they  are  not  of- 
ficers, agents,  or  instrumentalities  of  the  municipal  corporation;  and 
they  are  not  in  privity  with  it.  A  mandamus,  in  the  national  courts, 
ia  in  the  nature  of  process  to  execute  a  valid  judgment;  and  it  must 
be  against  the  judgment  debtor  or  objigor,  or  some  one  representing 
the  judgment  debtor  or  obligor.  A  proceeding  by  mandamus  against 
the  parties  charged  with  assessing  and  collecting  the  tax  in  qnestion, 
based  upon  a  judgment  in  ibis  case,  would  be  very  much  like  pro- 
ceeding by  an  execution  against  B.,  to  satisfy  a  judgment  against  A., 
between  whom  there  is  no  legal  relation  whatever,  affected  by  or  af- 
fecting the  judgment. 

If  the  views  expressed  are  sound,  the  complaint  presents  no  caose 
of  action  against  defendant,  and  the  facts  alleged,  and  offered  to  be 
proved,  are  wholly  immaterial.  It  would  be  bat  a  waste  of  time  to 
occupy  the  attention  of  the  court  in  taking  testimony  which  cannot 
'  prove,  or  tend  to  prove,  any  valid  cause  of  action.  The  complaint 
is  wholly  insufficient,  and  the  pleadings  present  no  material  issue. 
For  the  reasons  stated  in  this  opinion,  and  in  the  opinion  of  the  pre- 
siding justice,  in  which  I  concnr,  the  objection  to  the  introduction  of 
the  evidence  offered  must  be  suatained. 
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In  re  Smr  Hung  and  another. 

{Circuit  Court,  D.  Cal^forma.    Auijuat  24,  1885.) 

Habeas  Corpds— Appeal  to  Buprkhb  Gocbt— Bbv.  St.  i  764— Act  op  Mahch 
3,  ISSfi. 

The  rigbt  of  appeal  to  Ihe  supreme  court  ia  Jutbeat  eorput  cases  under  Kev.  St. 
i  764,  as  amended  by  the  act  of  March  8, 188fi,  is  absolute,  and  not  dependent 
upon  the  discration  of  the  judge  to  allow  or  deny. 

Application  to  Allow  Appeal  to  Sapreme  C!oart. 
J,  C  B,  Hebbard,  for  petitioner. 

8awtbb,  J.  This  iB  an  application  for  the  allowance  of  an  appeal 
to  the  Bupreme  court,  ander  the  recent  act  of  congress  giving  an  ap- 
peal in  these  eases.  The  case  was  brought  to  this  ooort  by  appeal 
from  the  district  court,  and  the  appeal  is  on  a  question  of  fact,  vhetber 
these  two  parties  were  bom  in  the  United  States.  The  testimony  is 
extremely  slender,  and  uncorroborated,  and  the  judgment  in  the  dis- 
trict court  was  tiierefore  affinned.  The  act  is  very  general  and 
comprehensive  in  its  provisions,  and  I  was  in  doabt  whether  or  not 
the  right  of  appeal  is  absolute,  or  whether  I  have  any  discretion  to 
refuse  to  allow  the  appeal.  Had  I  the  discretion,  I  certainly  should 
deny  an  appeal  in  ibis  case.  I  think  it  is  a  oase  with  which  the  su- 
preme court  should  not  be  troubled.  I  do  not  think  there  is  enough 
in  it  to  justify  taking  it  up.  There  is  no  question  of  law  involved. 
If  there  is  no  discretion  in  these  cases,  every  case  of  hahea$  corpus  of 
this  character,  whichever  way  decided,  can  go  to  the  snpreme  court 
on  appeal.  Upon  examination  I  have  come  to  the  conolosion  that  I 
have  no  discretion  in  the  matter,  and  that  the  right  of  appeal  is  abso- 
lute. I  think  the  aet  must  have  passed  without  due  consideration ; 
without  appreciating  the  effect  or  the  consequences  <A  an  unlimited 
right  of  appeal.  There  should,  in  my  opinion,  be  an  appeal  in  some 
cases.  A  petitioner  ought  not  always  to  be  compelled  to  wait  until  the 
judges  disagree.  Very  important  questions  arise  under  tbeOhinese  re- 
striction acts,  which  the  judges  themselves  are  not  clear  upon,  in  which 
there  ought  to  be  a  decision  of  the  supreme  court  of  the  United  States, 
and  in  which  the  judges  earnestly  desire  such  a  decision.  These  acts 
involve  international  considerations  and  international  questions  of  the 
highest  importance;  but,  in  my  judgment,  there  should  be  some  limit 
to  the  right  of  appeal  in  these  matters.  Perhaps  the  right  ought  not 
to  rest  upon  the  disoretion  of  the  judges  who  have  tried  the  oases, 
because  it  would  be  a  delicate  matter  for  them  in  some  cases  to  deny 
an  appeal  from  their  own  judgments.  Certainly,  in  addition  to  an 
appeal,  where  there  is  an  opposition  of  opinion  in  this  class  of  cases, 
wherever  a  judge  finds  a  question  of  law  upon  which  he  is  not  clear, 
b«  alone,  in  my  judgment,  should  be  entitled  to  certify  that  question 
up  for  final  decision  of  the  supreme  court,  where  the  matters  are  of 
so  much  importance  as  are  often  involved  in  the  construction  of  the 
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Chinese  restriciion  acts.  There  have  been  several  qneetions  raised 
before  and  decided  by  me  which  I  should  have  been  very  glad  to  cer- 
tify up,  and  should  have  certified  up  for  an  aathoritatiTO  deciBion  6f 
that  tribunal  had  I  been  authorized  to  do  so. 

I  think  there  should  be  no  appeal  on  a  mer^  qnestion  of  fact,  unless 
there  is  additional  testimony  to  be  taken  before  the  supreme  court. 
In  this  class  of  cases,  the  judge  who  bears  the  evidence  and  sees  the 
witnesses  is  certainly  in  a  much  better  situation  to  determine  a  ques- 
tion of  fact  than  the  supreme  court  could  be  on  the  written  record  of 
what  occurs  before  the  court  of  original  jurisdiction.  On  the  qnes* 
tion  of  fact,  it  seems  to  me,  there  ought  not  to  be  an  appeal.  However, 
congress  may  think  otherwise.  I  merely  make  the  suggestion  on  the 
question  of  policy.  On  an  important  question  of  law  affecting  the 
rights  and  liberty  of  parties  under  the  constitution  and  laws  of  the 
United  States,  on  which  any  judge  entertains  a  reasonable  doubt, 
and  which  he  thinks  should  be  determined  by  the  supreme  court, 
there  certainly  should  be  an  appeal.  Where  the  judge  has  decided 
the  case,  aud  feels  confident  of  the  correctness  of  his  decision,  there 
should  foe  some  such  limitation  as  this :  The  party  appealing  should 
be  required  to  present  a  copy  of  the  record,  and  an  assignment  of 
alleged  errors,  to  one  of  the  justices  of  the  supreme  court,  for  his  ex- 
amination, to  see  whether  the  appeal  is  frivolous,  or  whether  there  is 
really  anything  in  it  that  justifies  the  allowance  of  an  appeal;  and 
such  justice  should  have  some  discretion  in  the  matter  of  allowing 
an  appeal. 

There  certainly  could  be  no  objection  to  intrusting  that  discretion 
to  a  justice  of  the  supreme  court,  whatever  objection  there  might  be 
to  intrusting  such  power  to  the  court  that  heard  the  case.  Such  a 
rale  is  prescribed  by  the  recent  act  authorizing  writs  df  error  in  cer- 
tain criminal  cases  to  remove  them  from  the  district  court  to  the  cir- 
cuit  court.  In  such  a  case,  the  party  who  desires  the  writ  of  error 
is  comijelled  to  prepare  a  copy  of  the  record,  and  lay  it  before  the 
circuit  judge  of  the  court  to  which  tbe  case  is  to  be  taken  for  review, 
and  if  he  deems  it  to  present  a  question  of  sufficient  doubt  to  justify 
a  hearing  in  the  appellate  court,  he  is  authorized  to  allow  a  writ  of 
error.  I  have  had  occasion  to  pass  upon  several  eases  of  the  kind, 
and  to  deny  the  writ  in  some,  as  frivolous.  If  the  judge  thinks  the 
application  frivolous,  and  there  is  no  point  worthy  of  consideration, 
be  is  authorized  to  deny  the  writ.  I  see  no  good  reason  why  a  sim- 
ilar provision  shoald  not  be  made  applicable,  at  least,  to  the  justice 
of  the  supreme  court,  bo  that,  when  the  circuit  court  has  decided  for 
or  against  a  petitioner  on  habeas  corpus,  the  party  feeling  aggrieved 
should  take  the  record  to  a  justice  of  the  supreme  court,  and  allow 
him  to  determine  whether  the  appeal  is  frivolous,  or  whether  there  is 
some  real  question  that  is  worthy  of  consideration,  and  give  him  dis- 
cretion to  allow  or  deny  the  appeal,  as  he  deems  the  jnstioe  of  the 
oase  requires.   Such  a  provision,  with  the  limitation  that  there  should 
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be  no  appeal  on  questions  of  fact,  voald,  perhaps,  afford  the  proper 
remedy. 

Viewing  this  qaestion  as  I  do,  and  belieTing  the  right  ot  appeal  to 

be  absolnte,  and  that  I  bave'no  diaoretion  in  the  matter,  I  allow  the 
appeal,  and  shall  fix  the  bail-bond  at  $S,000,  with  a  bond  of  $300  to 
cover  oosts. 

In  the  Case  of  Ty  Mop,  on  appeal,  which  ia  an  application  of  a 
similar  character,  the  appeal  will  be  allowed,  and  the  same  bonds 
fixed.  N 


On  the  day  following  the  allowance  of  the  appeal,  the  attorneys  of 
the  parties  being  present,  the  circnit  judge  made  the  following  addi- 
tional obserTations: 

I  desire  to  add  some  observations  to  what  I  said  on  yesterday  in 
this  case.  In  allowing  the  appeal,  the  opinion  n-as  expressed  that 
there  ought  to  be  no  appeal  on  a  question  of  fact.  It  has  since  oc- 
curred to  me  that,  in  view  of  the  object  and  policy  of  the  law,  per- 
haps it  might  be  held,  without  a  very  greatly  overstrained  construc- 
tion of  the  statute,  that  the  appeal  only  lies  upon  qaeations  of  law. 
Undoubtedly  the  principal  object  of  the  statute  is  to  procure  an  au- 
thoritative construction  of  the  constitution,  law,  or  treaty  under  which 
the  question  arises,  and  thereby  protect  the  legal  rights  of  the  peti- 
tioner; and,  if  I  could  see  my  way  clear,  t  should  limit  appeals  to 
cases  presenting  questions  of  law  only.  But,  as  was  stated  yester- 
day, the  language  of  the  statute  is  very  broad  and  comprehensive. 
Combining  the  two  provisions  of  the  statute  iirto  one,  it  reads :  "From 
a  final  decision  of  such  circuit  court,  an  appeal  may  be  taken  to  the 
supreme  court,"  "in  the  cage  of  any  person  alleged  to  be  restrained  of 
his  liberty  in  violation  of  the  constitution,  or  of  any  law  or  treaty  of 
the  United  States."  This  is  "a  case"  in  which  such  restraint  is  al- 
leged; and  the  statute  does  not,  in  terms,  nor  by  plain  inference, 
limit  the  appeal  to  the  legal  points  involved  in  "the  case.**  The  law 
points  in  this  case,  had  they  been  reached,  under  the  settied  deoisions, 
so  far  as  the  courts  of  this  circuit  can  settle  them,  would  have  been  de- 
cided in  favor  of  petitioners.  It  was  held  in  Loofc  Tin  Singes  Case,  21 
Fed.  Rep.  905,  Mr.  Justice  Field  delivering  the  opinion,  and  three 
other  judges  concurring,  that  a  child  bom  in  the  United  States,  of  Mon- 
golian parents,  residing  at  the  time  in  the  country,  ia  a  citizen,  and  en- 
titled to  enter  the  United  States  as  such,  irrespective  of  the  restriction 
act.  But  this  case  was  determined  upon  a  mere  question  of  fact 
tvhether  the  petitioners  were  born  in  the  United  States.  This  question 
on  the  construction  of  the  statute  as  to  a  right  of  appeal  on  a  meze 
question  of  fact  was  not  sn^ested,  nor  did  it  occur  to  rhe  under 
the  broad  language  of  the  statute,  before  allowing  the  appeal.  It 
may  be  that  the  supreme  court  may  feel  justified  in  limiting  the  ap- 
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peal  to  questions  of  law.  I  sorest  the  pointy  withoat  expressiog  a 
decided  opioion  as  to  how  it  should  be  intimately  decided ;  bat,  for 
the  purpo^B  of  this  case,  rule  against  it.  It  is  a  point,  at  least,  that 
the  government,  which  has  interrened,  is  entitled  to  have  considered 
and  determined  by  the  snpreme  ooort ;  and  the  public  interests  re- 
quire that  it  should- be  so  determined.  Should  the  appeal  be  thus 
limited,  it  would  obviate,  to  a  great  extent,  if  not  wholly,  the  great 
inconvenience  now  apprehended  from  the  act. 

The  allowing  of  this  appeal  will  enable  the  supreme  court  to  au- 
thoritatively determine  the  pcnnt  at  an  early  day,  as  the  attorney 
general,  at  the  opening  of  the  next  term  of  court,  in  October,  can 
move  to  dismiss  the  appeal,  on  the  ground  that  an  appeal  does  not 
lie,  under  the  act,  upon  ft  mere  question  of  fact;  the  law  applicable 
to  the  facts,  assuming  the  petitioners  to  have  been  bom  in  the  United 
States,  having  been  already  settled  in  their  favor.  I  suggest  this 
course,  and,  on  an  intimation  from  the  United  States  attorney  that 
this  suggestion  will  be  promptly  acted  upon,  I  shall  suspend  final  ac- 
tion on  any  other  application  for  an  appeal  on  questions  of  fact  till 
an  opportunity  is  had  to  obtain  a  decision  of  the  supreme  court  on 
the  point  suggested.  It  is  expected,  however,  that  prompt  action  will 
be  taken. 


*  Shabom  v.  HtLL. 

{Otreuit  Court,  D.  Oalifornia.   August  5,  1885.) 

[In  the  matter  of  the  r«K>rt  of  the  eiaminer  in  ohancerj  in  relation  to  proceed- 
ing on  the  examination  of  witnesses,  August  3,  1885.] 

1.  ORnoNAX.  JuRiBDicnoir  of  UniTBD  Statbs  ComtT»— PetbiiTC  Bcm^DiRos. 

A  United  States  court  has  exclusive  Jurisdiction  of  offenses  committed  in 
places  in  California  purchased  hy  the  United  States,  with  the  consent  of  the 
state  legislature,  for  the  erection  of  a  custom-house  and  other  necessary  public 
buildings,  and  so  used. 

2.  0<»rTEMFT— DRAWiNa  Dbadlt  Wbafon  at  BuHinATioN  or  WiTRBflBBs  be- 

fore: EXAUINKR  IN  CHAKOERT. 

Drawing  a  pistol  and  threatening  the  life  of  counsel  during  the  examioation 
of  witnesses  before  ao  examiner  iu  chancery,  appointed  by  a  circuit  court  in  a 
salt  pending  therein,  in  judge's  chambers,  In  a  building  on  land  under  the  ex- 
clusive jurisdiction  of  the  United  States,  Is  a  contempt  of  court,  and  punishable 
as  such,  and  also  an  offense  against  the  statutes  of  tdie  United  States,  and  pun- 
Wiable  by  indictment  or  information. 

8.  BA»— PCHIBHICBVT  A8  COHTEUFT. 

When  no  special  end  in  the  administration  of  justice  would  be  aocomplished 
by  proceeding  summarily  on  process  for  contempt,  the  court  may  waive  such 
process  and  leave  the  United  States  to  proceed  to  punish  the  offraue  under  the 
statute. 

4.  Same— Co  OK  BEL  Oarrtino  Wbafosb  ikto  Court. 

A  member  of  the  bar,  who  appt,-ars  in  court  armed  with  a  deadly  weapon,  is 
not  only  guilty  of  a  contempt  of  court,  but  also  of  professional  misconduct,  and 
should  be  suspended  or  disbarred. 
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On  Augast  4*  188S,  before  Fibld,  ciroait  jnstiee,  and  Sawtbb,  cir- 
cuit judge,  the  examiner  in  chancery  appointed  in  this  case  to  take 
the  teBtimony  of  witnesses,  made  the  following  report  to  the  court: 

IKE  EXAHXNEB's  B£P0BT. 

In  the  Circuit  Court  of  the  United  States,  for  the  Ninth  Circuit,  and  Dis- 
trict of  California. 

WilUam  Sharon  v.  3.  A.  mil.  '  (No.  3,188.) 

To  the  BonorahUi  the  Circuit  Court  of  the  United  States,  for  the  Ninth  Cir- 
cuit, artd  District  qf  California: 

I,  the  uaderalgned,  examiner  in  chancery  of  said  court,  conforming  to  the 
request  of  oounsel  for  complainant  in  the  above^ntitled  cause,  do  certify: 

At  a  regular  session  of  the  examination  in  the  above-entitled  cause,  on  the 
third  day  of  August*  m85,  at  my  offico  in  the  appraisers*  building,  San  Fran- 
cisco, California,  being  the  time  and  place  to  which  said  examination  was 
regularly  adjourned,  there  were  present  William  M.  Stewart,  Esq.,  and  Oli- 
ver r  Evans,  Esq.,  of  counsel  for  complainant;  W.  B.  Tyler,  Esq.,  of  coun- 
sel for  raspoQdent;  the  respondeht  tn  propria  j?0r«ona;  and  B.  U.  Piper,  re- 
called as  a  witness  on  beh^df  of  complainant  in  rebuttal.  During  the  exam- 
ination of  said  Piper,  the  respondent,  who  was  sitting  at  the  table,  engaged 
in  reading  a  deposition  of  Susan  Elizabeth  Smith,  made  herein,  became  ap- 
parently much  excited.  Following  is  a  transcript  setting  forth  a  portion  of 
the  proceedings  taken  from  the  notes  of  the  reporter: 

The  Respondent.  I  won't  sign  my  deposition  unless  it  contains  everything 
that  I  said  about  Stewart's  family.  He  don't  dare  to  take  me  up  on  it.  I  won't 
sign  that  evidence  unless  that  is  put  in. 

The  Examiner.  Don't  talk  about  it  now. 

The  Kesptmdent,  It  has  got  to  go  in. 

The  Stoaminer,  This  is  no  proper  time  for  bringing  up  any  matter  of  that 
kind.   A  witness  is  under  examination. 

Ttte  Respondent.  When  I  see  this  testimony,  I  feel  like  taking  that  man 
Stewart  out  and  cowhiding  him.  I  will  shoot  him  yet;  that  very  man  sitting 
there.  To  think  he  would  put  up  a  woman  to  come  here  and  deliberately  lie 
about  me  like  that.  £  will  shoot  him.  They  know  when  I  say  I  will  do  it, 
that  I  will  do  It.  I  shall  shoot  him  as  sure  as  you  live;  the  man  that  is  sit- 
ting right  there;  and  I  shall  have  that  woman.  Mrs.  Smith,  arrested  for  this» 
and  make  her  prove  it. 

Tha  Sxaminer.  Those  are  not  matters  which  should  be  brought  up  now. 
Dont  talk  in  tills  way  when  a  witness  is  under  examlnaUon. 

The  Bt^ondmt  I  say  no  jury  will  convict  me  for  shooting  a  man  tlut 
will  bring  a  woman  here  to  tell  suoh  things  on  me.  They  have  never  dared, 
when  they  put  me  on  the  stuid,  to  ask  me  a  question  against  my  character 
yet,— never  dared.  If  they  have  got  so  much  against  it,  why  didn't  they  dare 
ask  me  some  questions  when  I  was  on  the  stand? 

The  Bamntner.  Mr.  Tyler,  can  you  put  a  stop  to  this  Intemiptlonf 

The  Be^ondent  Mrs.  Smith  said  nothing  here  about  my  being  in  a  weak 
condition  In  Dr.  Murphy's  office, — that  has  been  put  in  the  testimony, — and 
that  I  wanted  her  to  play  uurs^  to  me.  She  was  a  nurse  to  me,  and  I  paid  her 
for  it 

The  B«Baminer>  Mr.  Tyler,  can  you  put  a  stop  to  this?  I  find  that  I  can- 
not, and  unless  yon  can,  I  shall  have  to  adjourn  the  examination  and  bring 
this  matter  to  the  attention  of  the  court.  This  Uiing  has  gone  alU^cether  too 
far  already,  and  unless  it  can  be  stopped  here  I  cwtalnlj  shall  a^nrn  the 
examination. 
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Mr.  Tyler.  Let  us  get  through  this  afternoon,  anyway. 
The  liespondmt.  I  know  the  woman  he  is  living  with,  and  he  brought  bis 
wife  out  here  to  cover  it  ap.  I  wiU  expose  the  whole  thing;  about  the  child 

and  all. 

The  Examifi"     W\\\  you  remain  quiet  until  tliis  examination  is  completed  ? 

The  Hesponde.^..  L  don't  know  whether  I  will  remain  quiet  without  I  get 
that  man's  life.  I  get  ao  worked  up  when  I  read  this  testimony  of  Mrs.  Smith. 

The  Examiner.  Let  me  take  that  testimony  until  after  the  examination  is 
over. 

The  Respondent.  1  expect  you  had  better. 

The  Examiner.  You  may  flnish  reading  Mrs.  Smith's  testimony  after  the 
close  of  the  session.  I  hope,  now,  I  shall  not  be  compelled  to  bring  your 
misbehavior  to  th«  attention  of  the  court;  forif  I  should  do  bo,  the  court  will 
surely  punish  you  for  contempt. 

Th^  Re^ondent.  That  would  be  nothing  unusual  if  Stewart  asked  it.  • 

The  Examiner.- 1  shall  ask  it  in  this  instance,  because  my  duty  compels 
me  to  do  so.  Yoa  persist  in  interrupting  the  proceedings,  and  it  is  impossi- 
ble for  the  examination  to  go  on.  If  you  will  wait  until  we  get  through  with 
this  examination,  if  you  have  anything  to  say,  th^n  it  will  be  a  more  appro- 
priate time  to  say  it. 

The  Respondent.  I  can  hit  a  four-bit  piece  nine  times  out  of  ten. 

The  Examiner.  It  you  interrupt  the  proceedings  any  further,  I  shall  ad- 
journ the  examination  and  call  the  attention  of  the  court  to  this  matter,  and 
it  won't  be  ray  fault  if  the  court  does  not  take  such  measures  as  will  put  a 
stop  to  such  interruptions.  I  have  at  all  times  been  disposed  to  be  as  tolerant 
and"  lenient  with  you  as  possible,  but  toleration  should  have  a  limit,  and  the 
limit  has  been  reached.  Early  in  th6  pi-oceedings  the  court  sngg^ested  that  I 
ought  to  be  very  lenient  with  you,  and,  in  conformity  to  that  suggestion, 
as  well  as  from  my  own  inclination,  I  have  treated  yoa  with  the  greateet  con- 
sideration and  forbearance  all  through. 

The  Respondent.  That  is  enough ;  you  needn't  aay  anything  more. 

The  Examiner.  But  I  propose  to  say  something  more. 

The  Respondent.  All  right;  then  I'll  talk. 

The  Swaminer.  Since  the  commencement  of  the  examlnaUon  in  t^is  case, 
your  offensive  conduct  has  frequently  disturbed  the  orderly  course  of  the 
proceedings,  and  I  have  tried  In  every  way  which  my  imagination  could  sug^ 
gest  to  check  you, — by  considerate  treatment,  by  ignoring  your  misbehavior, 
by  courteous  protest, and  persuasion,  by  rebuke,  by  appeals  to  your  counsel, 
by  threatening  to  report  your  conduct  to  the  court  But,  Instead  of  abating, 
the  evil  is  constantly  growing  worse.   Now  this  thing  must  stop. 

The  respondent  ceased  speaking  at  this  point,  and  the  examination  pro- 
ceeded. In  addition  to  the  above-quoted  remarks  of  respondent,  she  made 
further  statements  defamatoi7  of  the  character  of  people  not  connected  wttli 
the  case,  wliich  remarks  are  deemed  not  necessary  to  l>e  repeated  In  this  report. 
The  examination  of  the  witness  Piper  having  been  ooncloded,  Victor  Craig- 
was  recalled  as  a  witness  on  behalf  of  the  complainant  in  rebuttaL  Fending 
his  examination,  the  respondent  drew  a  pistol  from  her  satchd  and  held  it  in 
her  right  hand,  the  hand  resting  for  a  moment  npon  the  table,  vrith  the  weapon 
pointed  in  the  direction  of  Judge  Evans,  the  hand  and  weapon  being  then 
dropped  to  her  lap,  beneath  the  table.  At  this  time  Mr.  Stewart  had  left  t^e 
room.   Judge  Kvans,  noticing  the  action  of  the  respondent,  said: 

"What  do  you  want?   Do  you  want  to  shoot  anybodyV" 

The  Re^ondent.  I  am  not  going  to  shoot  you  just  now,  unless  you  would 
like  to  be  shot,  and  think  you  deserve  It. 

Mr.  Evans.  No;  I  would  rather  not  be. 

The  Examiner.  Unless  you  will  give  that  instol  Into  my  costodyt  I  shall 
adjoucn  the  examination  and  report  tliis  matter  to  the  court. 
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Th«  Respondent.  I  am  not  going  to  Bhoot  anybody.  I  will  give  It  into  your 

custody . 

2"he  Examiner.  I  will  adjourn  this  examination  until  tomorrow.  Wont 
you  give  rue  that  pistol? 

The  respondent  complied  with  the  request,  and  allowed  the  exuniner  to 
talte  her  pistol, 

Mr.  Emna.  We  don't  desire  to  proceed  any  farther,  under  the  circum- 
stances.  We  ask  that  this  m.'itter  be  repoiied  to  the  court. 

TJie  Respondent.  You  shall  not  slander  me.  These  men  know  they  need 
it,  and  I  told  the  supreme  court  they  knew  they  needed  it. 

Mr.  Evans.  I  shall  decline  to  proceed  any  further. 

The  examination  was  adjourned  by  the  examiner  to  August  4,  1885,  at  10 
o'clock  A.  M. 

It  may  be  proper  to  add  that  upon  previous  occasions  respondent  has  brought 
to  the  examiner's  room,  during  the  examination,  a.pistpl,  and  has  sat  for 
some  length  of  time  holding  it  In  her  hand,  to  the  knowledge  of  all  persons 
present  at  the  time. 

fiespectfully  submitted, 

S.  C.  HorairroN,  Examiner,  etc. 

On  August  5th  (he  report  was  coDsidered  by  the  oourt,  Mr.  Justice 
Field,  and  8awtbb,  ciroiii^  judge,  being  present. 
In  Eqoity. 

Willioin  M.  Stewart  and  Oliver  P.  Evans,  for  complainant. 

W.  B.  Tyler,  for  defendant. 

Field,  Justice,  {oraUy.)  In  the  case  of  William  Sharon  t.  Sarah 
Althea  HiU,  the  examiner  in  chancery  appointed  to  take  the  testi- 
mony has  rei>orted  to  the  court  that  very  disorderly  proceedingB  took 
place  before  tiim  on  the  tbbd  instant;  that  at  that  day,  in  his  room, 
when  counsel  of  the  parties  and  the  defendant  were  present,  and 
daring  the  examination  of  a  witness  by  the  name  of  Fiper,  the  de- 
fendant became  very  much  ezoited,  and  threatened  to  take  the  life  of 
one  of  the  counsel,  and  that,  sabseqnently,  she  drew  a  pistol,  and  de- 
clared her  intention  to  carry  her  threat  into  effect.  It  appears,  also, 
from  the  report  of  the  examiner,  tbat  on  repeated  occasions  the  de- 
fendant has  attended  before  him,  during  the  examination  of  witnesses, 
armed  with  a  pistol.  Such  conduct  is  an  offense  against  the  laws 
of  the  United  States,  punishable  by  fine  and  imprisonment.  It  in- 
terferes with  the  dae  order  of  proceedings  in  the  administra^n  of 
justice,  and  is  well  calculated  to  bring  them  into  contempt.  I,  my- 
self, have  not  heretofore  sat  in  this  case,  and  do  not  expect  to  par- 
ticipate in  its  decision;  I  intend  in  a  few  days  to  leave  for  the  east, 
but  I  have  been  coDsalted  by  my  associate,  and  have  been  requested 
to  take  part  in  this  side  proceeding,  for  it  is  of  the  ntmost  importance, 
for  the  due  administration  of  justice,  that  such  misbehavior  as  the 
examiner  reports  should  be  stopped,  and  meaBures  be  taken  which  will 
prevent  its  recurrence.  My  associate  will  comment  upon  the  laws  of 
congress  which  make  the  act  committed  by  defendant  a  misdemeanor, 
punishable  by  fine  and  imprisonment.  The  marshal  will  be  directed 
to  disarm  the  defendant  whenever  she  comes  before  the  examiner, 
or  into  court,  in  any  future  proceedings,  and  to  appoint  an  officer 
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to  keep  strict  snrveillanoe  oyer  het,  in  order  thai  she  may  not  carry 
out  her  threatened  purpose.    This  order  will  be  entered: 

Whereas,  it  appears  from  the  report  to  this  court  of  the  examiner  in  chan- 
cery, in  this  case  appointed  to  take  the  depositions  of  witnesses  that  on  ttie 
tliird  day  of  August,  instant,  at  his  office,  counsel  of  the  parties  appeared, 
namely:  William  M.  Stewart,  Esquire,  and  Oliver  F.  Evans,  Esquire,  for  tlie 
complainant,  and  W.  B.  Tyler,  Esquire,  foe  the  defendant,  and  tho  defend- 
ant in  person,  and  that  during  the  examination  before  said  examiner  of  a 
witness  named  Piper,  the  defendant  became  excited  and  threatened  the  life  of 
one  of  the  counsel  of  the  complainant  present,  and  exhibited  a  pistol  with 
a  declared  purpose  to  carry  such  threat  into  effect,  thereby  obstructing  the 
order  of  the  proceedings  and  endeavoring  to  bring  the  same  into  contempt: 

And  whereas,  it  further  appears,  that  said  defendant  habitually  attends 
before  the  said  examiner  carrying  a  pistol:  it  is  ordered,  that  the  marshal  of 
this  court  take  all  such  measures  as  may  be  necessary  to  disarm  said  defend- 
ant, and  keep  her  disarmed  and  under  strict  surveillance  while  she  is  attend- 
ing the  examination  of  witnesses  before  said  examiner,  and  whenever  attend- 
ing in  court,  and  that  a  deputy     detailed  for  that  purpose. 

Mr.  Clerks  enter  the  order. 

Mr.  Justice  Sawtjeb  will  explain  for  the  benefit  of  counsel  the  stat- 
ates  of  congress.  It  is  to  be  observed  here  that  the  block  embracing 
this  building  and  the  cuBtom-house  is  nnder  the  exclasive  jurisdic- 
tion of  the  United  States.  Every  offense  oommitted  within  it  is  an 
offense  i^^ainst  the  United  States,  and  here  the  state  has  no  joxis- 
diction  whatever.    This  fact  seems  to  have  been  fo^tten  bjparties. 

Sawyer,  J.,  (orally.)  The  ocoasion,  I  think,  calls  for  ^ome  obaenra- 
tion  on  my  part  in  regard  to  this  matter.  The  taking  of  testimony 
in  this  case  has  been  going  on  for  a  long  time.  During  the  progress 
of  the  ease  many  things  had  occurred  that  were  exceedingly  unpleas- 
ant, but  through  the  considerate  and  commendable  forbearance  of  the 
examiner  and  of  counsel,  a  point  had  been  reached  where  the  testi- 
mony was  nearly  completed,  and  it  was  hoped  would  soon  be  dosed 
without  further  interruption,  when  the  incident  occurred  which  im- 
peratively required  this  report  from  the  examiner.  The  occarrence 
is  one  of  great  gravity.  The  lives  of  officers  of  the  court,  in  attend- 
ance before  a  branch  of  the  coart,  in  the  performance  of  their  duties 
as  counsel,  being  in  danger,  the  examiner  justly  felt  that  he  could  no 
longer  refrain  from  reporting  the  action  of  the  defendant  without  a 
violation  of  official  duty.  In  connection  with  this  matter,  I  shall  call 
attention  to  some  facts  and  some  points  of  law  that  may  not* be  within 
tho  knowledge  of  the  party  implicated,  and  may  even  have  escaped 
the  notice  of  counsel,  in  order  that  such  offenses  against  the  laws  of 
the  United  States  may  not  in  future  be  ignorantly  committed.  Of 
course,  we  are  all  familiar  with  the^  maxim  that  everybody  is  sup- 
posed to  know  the  law,  yet,  in  point  of  fact,  it  often  occurs  that  many 
do  not.  I  shall  therefore  proceed  to  state  some  provisions  of  the 
statutes  in  relation  to  transactions  of  the  kind  reported  that  may  not 
have  attracted  notice,  in  order  to  guard  a^inst  any  sacb  future  mis- 
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condnct  as  will  lead  to  serious  difficulties  and  neoessitato  severe  pun- 
ishment. As  was  remarked  by  the  presiding  jastioe,  this  building  is 
under  the  exclusive  jurisdiction  of  the  United  States.  The  block  on 
which  it  stands  has  been  purchased  by  the  United  States  from  the 
state  of  California,  by  the  consent  of  the  legislature,  for  the  erection 
of  the  pnblie  buildings  npou  it;  and  it  is  by  the  constitution  thus 
placed  under  the  exclusive  jurisdiction  of  the  United  States.  All 
offenses  committed  in  this  edifice,  or  upon  the  block  of  land  upon  * 
which  it  stands,  are  offenses  against  the  United  States,  punishable 
exclusively  by  the  national  courts.  This  point  was  authoritatively 
decided  at  the  last  term  of  the  supreme  court  of  the  United  States, 
in  the  case  of  Fort  Leavenworth  R.  Co.  v.  Lowe,  114  U.  S.  535;  B. 
0.  5  Sup.  Gt.  Bep.  995.  Every  offense  recognized  by  law,  from  the 
highest  down  to  a  simple  assault,  committed  in  this  building,  or  on 
this  block,  is  an  offense  against  the  United  States,  and  punishable  as 
such  by  the  courts  of  the  United  States.  The  United  States  statutes 
have  not  defined  BpecificaUy>  in  terms,  every  offraise,  but  they  have 
defined  a  number  of  the  graver  class,  and  then  made  a  general  pro- 
vision covering  all  others.  Section  6391,  Bev.  St.,  provides  as  fol- 
lows : 

"If  any  offense  be  committed  in  anyplace  wbich  has  been,  or  may  bere- 
after  "be,  ceded  to  and  under  the  Jurisdiction  of  the  United  States,  which 
offense  is  not  prohibited,  or  the  punishment  thereof  is  not  specially  provided 
for,  by  any  law  of  the  United  States,  such  offense  shall  be  liable  to  and  receive 
the  same  punishment  as  the  laws  of  the  state  in  which  such  place  is  situated, 
now  in  force,  provide  for  the  like  offense,  when  committed  within  the  juris- 
diction of  such  state."  ^ 

Thus  an  act  not  specifically  made  an  offense  by  the  statutes  of  the 
United  States,  but  which  is  an  offense  under  the  laws  of  the  state 
wherein  performed,  is  made,  by  this  general  provision,  also  an  offense 
nnder  the  laws  of  the  United  States,  and  punishable  by  the  same 
penalties  which  are  inflicted  under  the  laws  of  the  state.  Under  the 
provisions  referred  to,  the  acts,  as  reported  by  the  examiner  in  this 
case,  constitute  at  least  two,  if  not  three,  offenses  against  the  United 
State^, — perhaps  four.  Section  5399  (omitting  that  portion  relating 
to  other  mattera)  provides  as  follows : 

"Every  person  who,  by  threats,  endeavors  to  Influence,  Intimidate,  or  Im- 
pede any  oiHccr  in  any  court  of  tlie  United  States  In  the  discharge  of  his  duty,  ' 
or  by  threats  or  force  obstructs  or  impedes,  or  endeavors  to  obstruct  or  im- 
pede, the  due  administration  of  justice  therein,  shall  be  punished  by  a  fine 
of  not  more  than  five  hundred  doiiai's,  or  by  imprisonment  not  more  than 
three  months,  or  both." 

In  this  matter,  as  reported  by  the  examiner,  there  was  an  obstruc- 
tion of  an  officer, — the  examiner  in  chancery  of  this  court, — and  of 
counselors  of  the  court,  who  are  officers  of  the  court,  in  the  discharge 
of  their  respective  duties,  and  also  an  impeding  of  the  due  adminis- 
tration of  justice.    The  obstruction  resulted  in  an  adjournment  of 
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the  examination,  as  neither  counsel  nor  examiner  were  willing  to  pro- 
ceed in  face  of  the  menace  offered  to  counsel,  aecompanied  by  the  ex- 
hibition of  a  pistol,  by  the  defendant  in  the  suit.  Again,  the  Penal 
Code  of  this  state  makes  the  following  proTision;  and  tiie  general 
statute  which  I  have  read,  making  all  offejiees  in  the  state  which 
are  not  specifically  defined  in  the  statute  of  the  United  States  of- 
fenses against  the  United  States,  and  punishable  by  the  same  pen- 
alty as  in  the  state,  makes  this  an  offense  against  the  United  States. 
Section  417,  Penal  Code  Cal.,  provides  that — 

"Every  person  who,  not  in  necessary  self-defense,  in  the  presence  of  two  or 
more  persons,  draws  or  exhibits  any  deadly  weapon  in  a  rude,  angry,  and 
threatening  manner,  or  who,  in  any  manner,  unlawfully  uses  the  same  in 
any  tight  or  quarrel,  is  guilty  of  a  misdemeanor." 

Another  section  provides  that  the  punishment  for  misdemeanors, 
not  otherwise  specially  provided  for,  shall  be  by  "imprisonment  in  the 
county  jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  both."  Pol.  Code,  §  39.  Again,  section  467  of 
the  Peual  Code  of  California  provides  as  follows :  "Every  person  hav- 
ing upon  him  any  deadly  weapon,  with  intent  to  assault  another,  is 
guilty  of  a  misdemeanor."  And  there  are  varions  other  cognate  of- 
fenses, all  of  whiAh  are  offenses  against  the  United  States,  by  adop- 
tion in  the  section  which  I  have  already  read.  As  before  remarked, 
every  offense  which  is  committed  in  this  building,  or  on  this  block, 
from  the  highest  down  to  an  assanlt,  is  an  offense  against  the  United 
States,  exclusively  punishable  by  the  courts  of  the  United  States ;  and 
attention  is  called  to  this,  so  that  parties  may  not  in  future  unwit- 
tingly commit  any  of  these  offenses,  and  subject  themselves  to  the 
penalties  infiicted  by  the  law. 

This  report  of  the  examiner  having  been  made,  it  imperatively  calls 
for  some  action  by  the  court.  It  cannot  be  passed  unnoticed.  It  is 
proper  to  observe  that  counsel  for  the  opposing  party  have  exhibited 
great  moderation,  and  have  only  sought  the  protection  of  their  lives. 
They  have  not  asked  the  court  to  proceed  to  punish  defendant  for  the 
contempt  committed.  They  only  ask,  and  it  is  certainly  a  very  moder- 
ate and  reasonable  request,  that  they  shall  not  be  required  t9  prac- 
tice their  profession  in  the  circuit  court  of  the  United  States  at  the 
muzzle  of  their  opponent's  pistols.  The  court,  of  its  own  motion, 
the  matter  having  been  brought  to  its  attention,  might  well  proceed 
upon  the  case  as  reported,  as  a  gross  contempt  of  court.  It  is  un- 
questionably a  contempt.  It  is  a  contempt  committed  before  an  offi- 
cer lawfully  taking  testimony  in  this  case,  the  proceeding  being  a 
part  of  the  trial  of  the  ease,  in  the  chambers  of  the  judge  adjoining 
the  court-room;  the  examiner  being  an  adjunct  of  the  court — a  part 
of  the  court  itself.  This  act  reported  is  undoubtedly  as  distinctly 
and  clearly  a  contempt  of  court  as  though  committed  in  the  presmce 
of  the  judge,  in  the  court-room,  while  in  the  aot  of  trying  a  case, 
either  with  or  without  a  jury.    This  point  is  well  disoassed  by  Judge 
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Hahhond,  of  the  district  of  Tennessee,  in  17.  S.  v.  AnonymattB,&  case 
of  much  milder  type  of  ooniempt,  21  Fed.  Bep.  761. 

But  these  same  acts,  whioh  constitute  a  contempt  in  this  case,  also 
oonstitnte  several  offenses  ander  the  lan;a  of  the  United  States,  pan- 
ishable  in  ih.e  ordinary  conrse  of  criminal  proceedings.  There  are 
but  two  objects  of  proceeding  by  process  for  contempt.  One  ia  to 
punish  a  contempt  already  committed,  as  a  past  offense,  where,  per- 
haps, the  criminal  statutes  do  not  cover  the  ease,  or,  in  some  cases, 
vhere  they  do,  bnt  where  the  exi^ncies  of  the  oeoasion  require  a  more 
summary  and  prompt  remedy;  and  the  other  object  is  to  enforce  the 
performance  of  some  duty  or  act  which  is  still  in  the  power  of  the 
party  to  perform.  So  far  as  future  action  is  concerned,  we  have  en- 
deavored to  provide  for  the  safety  of  counsel  by  the  order  which  we 
have  jnst  made,  requiring  the  marshal  to  see  that  the  defendant  does 
not  enter  the  room  of  the  examiner,  or  the  chambers  of  the  judge,  or 
the  court-room,  while  armed;  and  also  by  calling  attention  to  the 
liability  to  criminal  punishment  for  other  similar  acts  that  may  be 
performed  in  the  future.  As  to  the  past  offense,  we  might  well  pro- 
ceed to  punish  the  acts  reported  as  a  gross  contempt  of  court.  But 
where  the  same  acts  constitute  both  a  contempt  of  court,  whioh  could 
be  punished  as  such, — that  is  to  say,  as  a  past  contempt, — and  at  the 
same  time  constitute  an  oflfense  against  the  laws  of  the  country  which 
may  be  punished  on  indictment  or  information,  though  sometimes 
it  is  necessary  to  promptly  vindicate  the  court  by  means  of  the  more 
snmmary  process  for  contempt,  as  a  general  rule,  it  is  desirable  to 
proceed  criminally,  if,  in  the  ordinary  exercise  of  the  criminal  juris- 
diction of  the  court,  it  can  just  as  well  be  done.  In  such  cases,  where 
there  ia  no  special  odd  in  the  administration  of  justice  to  be  at- 
tained by  a  proceeding  for  contempt,  it  is  deemed  better  to  adopt  the 
more  deliberate  mode  of  procedure  applicable  to  the  enforcement  of 
the  criminal  laws  of  the  country.  We  have  not  been  asked  to  pro- 
ceed by  process  of  contempt,  and  as  there  appears  to  be  no  special 
call  for  hasty  action,  we  deem  it  advisable,  under  the  circumstances 
of  this  case,  to  proceed  in  the  more  deliberate,  carefal,  and  less  harsh 
proceeding,  under  the  charge'of  the  government,  than  to  proceed  by 
process  for  contempt.  We  shall  therefore  waive  the  process  for  con- 
tempt ;  and  the  attention  of  the  United  States  attorney  having  now 
here  been  called  to  the  breach  of  the  laws,  as  reported  by  the  exam- 
iner, we  shall  leave  the  matter  to  such  conrse  of  proceeding  as  he 
may  deem  it  hia  duty  to  take,  to  enforce  the  criminal  laws  of  the 
oonntry. 


^mediately  after  the  announcement  of  the  decision,  the  follow- 
ing colloquy  occurred,  illustrating  the  views  of  the  court  as  to  the 
character  of  the  professional  conduct  of  members  of  the  bar  who  en- 
ter the  temple  of  justice  armed.    It  is  deemed  of  sufficient  impor- 
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tance  to  the  pnblio  and  the  bar  (a  jnatify  appending  it,  as  a  note, 

to  the  decision : 

Mr,  W.  B.  Tyler.  It  tfae  court  please:  Of  course  I  deprecate  any  such  acts 
as  tliose  in  the  court-room,  or  In  the  examiner's  office,  as  much  as  anybody; 
but  I  would  suggest  that  there  be  an  addition  made  to  that  order  of  the  court, 
and  that  is  that  nobody  be  allowed  to  enter  th^  room  ariued  during  the  prog- 
ress of  this  examination.  I  think  it  Is  necessary,  I  think  it  Is  proper,  and 
there  is  no  more  r«a8on — 

Justice  Field.  We  have  no  evidence  that  anybody  bas  gone  into  the  rocnn 
armed.  We  have  only  made  a  rule  to  apply  to  what  is  brought  to  our  knowl- 
edge. 

Mr.  Tyler.  As  his  honor,  Judge  Sawteb,  remarked,  several  very  anpleas- 
ant  things  have  occurred  in  there  that  perhaps  your  honor  has  no  more  evi- 
dence of — 

Justice  Field.  I  know  nothing  of  them,  of  course. 

Judge  Satoyer.  We  considered  that  matter  to  which  you  refer,  Mr.  Tyler, 
and  we  had  uo  evidence  of  anything  of  that  kind.  Kobody  but  counsel  could 
be  guilty  of  any  such  breach  of  propriety;  and.  after  calling  attention  to 
the  statutes  of  the  United  States,  and  to  the  fact  that  cai*rying  arms  for  an 
unlawful  purpose  is  an  o^nse  against  the  statutes,  we  hardly  expect  that 
any  member  of  the  bar  of  this  court  will  presume  to  enter  the  examiner's 
room  or  the  court-room  armed.  We  cannot  presume  that  members  of  the  bar 
will  be  guilty  of  any  such  professional  misconduct. 

Justice  Field.  I  may  add  here,  further,  that  any  lawyer  who  so  far  forgets 
his  profession  as  to  come  into  a  court  of  justice  armed  ought  to  be  disbarred 
from  practice. 

Mr.  TyUr,  Witnesses  are  sometimes  armed. 

Judge  Sawyer.  Witne3ses,it  is  true,  raaycome  intocourtarmed;  but,  with 
the  admonition  we  have  given,  and  as  there  has  been  no  evidence  that  wit- 
nesses have  come  before  the  .examiner  armed,  we  think  it  hardly  advisable 
to  anticipate  any  difQcuIty  in  that  direction.  We  apprehend  that  witnesses 
will  be  likely  hereafter  to  conduct  themselves  with  propriety. 

Mr.  I'yler.  I  would  say  to  his  honor.  Judge  Field,  that,  although  I  thor- 
oughly concede  everything  he  says,  in  certain  instances,  yet  where  a  lawyer 
has  information  that  a  witness  will  come  armed,  he  will  very  likely  do  as  I 
myself  have  done, — come  armed,  to  protect  himself. 

Justice  Field.  Then  you  would  act  veiy  improperly.  Tou  should  report 
the  fact  to  the  court  and  let  the  man  carrying  arms  be  arrested. 

Judffe  Sauyyer.  When  you  havo  any^uch  imforroation,  you  should  have  the 
party  put  under  bonds,  or  apply  to  the  court  in  advance  for  protection. 

Justice  Field.  Any  man,  counsel  or  witness,  who  comes  into  a  court  of 
justice  armed,  ought  to  be  punished,  and  If  he  is  a  member  of  the  bar,  he 
ought  to  be  suspended  or  removed  permanently.  That  is  the  doctrine  th^ 
ought  to  be  Inculcated  trom  the  bench*  everywhere.  So  far  as  I  have  the 
power,  I  will  enforce  it. 

Jfr.  Tyler,  Ro  should  I  enforce  it 

Juetiae  Field.  The  reason  that  you  give  for  carrying  arms  In  court  Is  not 
a  good  reason. 
Mr.  Tpler.  WJiere  witnesses  do  come  armed — 

Justice  Field.  Then  report  the  fact  to  the  court;  that  Is  the  proper  way. 
Mr.  Tyler.  That  will  not  stop  a  bullet. 

Judge  Sawyer.  Then  arrest  the  parties  in  advance,  and  put  th^  under 
bonds,  or  apply  to  the  court  to  have  them  examined  and  disarmed  before  per- 
mitting them  to  enter  the  court.   The  laws  are  very  severe, 

Mr.  Tyler.  The  laws  are  very  severe,  but  it  is  harder  on  the  man  that 
tfae  bullet. 
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Jmtiee  Fidd.  I  don't  mean  to  raj  that  there  may  not  be  Umes  in  the  his- 
tory of  a  countryt  in  certain  communities,  when  everybody  is  armed.  That 
was  the  case  in  the  early  days  of  California,  when  people  traveled  artned ;  but 
at  this  time,  when  law  is  supposed  to  be  supreme,  when  all  good  men  are 
supposed  to  obey  it,  and  where  coui»elorB  are  sworn  to  obey  the  law  and  to 
see  it  properly  administered,  the  carrying  of  arms  into  a  court  cannot  for  a 
moment  be  tolerated. 

Mr.  Tyler.  Tour  honor  wiU  excuse  me  one  minute,  as  this  is  a  pOTsonal 
matter,  and  a  little  personal  reflection  on  myself,  in  view  of  another  proceed- 
ing which  has  taken  place — 

Jmiic«  Field.  I  know  nothing  of  any  other  piooeeAng— 

Mr,  Tylert  (interrupting.)  But  as  you  have  expressed  your  opinion  that  a 
lawyer  who,  under  any  drcumstances,  should  come  into  a  court  of  justice 
armed  should  be  disbarred,  and  that  was  tny  exact  case,  I  certtUnly  have  a 
right  to  explain  that  circumstance.  During  the  trial  of  a  casein  the  superior 
court— 

JUsttce  Field.  We  do  not  care  about  hearing  of  that.  We  cannot  go  into 
that  mutter  at  all. 

Mr.  Tyler.  Don't  you  consider  that  to  make  that  assertion  as  an  absolute 
assertion,  when  it  applies  directly  to  a  member  of  the  bar  of  this  court,  and 
has  nothing  to  do  with  this  matter,  that  the  member  may  answer?  You  have 
made  that  assertion,  and  I  went  into  a  court-room  armed  with  a  pistol,  for  ttie 

Jurpoae  of  preserving,  as  I  supposed,  my  father's  life  and  my  own;  and  now 
make  the  explanation. 

Justice  Field.  It  is  not  worth  while  to  pass  any  words  with  the  court.  We 
do  not  take  our  rules  of  procedure  from  the  state  courts,  and  if  any  lawless- 
ness is  permitted  there,  we  should  not  be  governed  by  that  fact.  I  trust  I 
never  shall  be  called  to  preside  over  a  federal  court  where  any  lawyer  will 
presume  to  come  into  it  armed,  and  if  he  does,  I  shall  exercise  such  authority 
as  is  vested  in  me  to  prevent  it.  Whatever  may  have  been  done  in  a  state 
oourt«  I  kuow  nothing  about. 


Fabhbleb  and  another  v.  A.  Bdbbitt  Habdwabb  Co. 
{OireUU  (hurt,  D.  Ctmtuetieut.   August  13, 1885.) 

Patents  fob  Invemtion8— ImnnrrioN— Pahweleb  FiRS-I^iNounHER. 

Letters  patent  No.  21S,6e4,  granted  August  12, 1B79,  to  Ueary  B.  Farmelee, 
for  an  improved  automatic  flre-uztiDguisher,  wherein  the  inveatormade  a  sen- 
sitive extinguiaher  by  placing  the  seal  at  the  extreme  outer  end  of  the  water- 
pipe,  and  so  near  the  dtstributeT  that,  when  the  ;foint  of  the  seal  was  melted, 
the  seal  itself  was  forced  Into  the  distributer,  and  the  water  was  left  unob- 
structed, describe  a  patentable  invention,  and  are  valid. 

2.  SaHR— iNVRDrOBirBNT. 

The  defendants*  extinguisher  Itf  an  Infringement,  it  not  being  imperative 
tlut  the  seal  shoukl  beso  constmctcd  that  the  water  aboald  be  below  the  joint. 

In  Equity. 

Charles  E.  Mitchell  and  Benj.  F.  ThtLraton,  for  plaintiiTs. 
John  K.  Beach  and  John  S.  Beach,  for  defendants. 
'  Shipuan,  J.   This  is  a  bill  in  equity  to  restrain  the  alleged  infringe- 
ment of  letters  patent  No.  218,564,  granted  August  12, 1ST9,  to  Henry 
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8.  Farmelee,  for  an  improved  automatic  fire-extinguieher.  The  dis- 
claimer, which  is  a  part  of  the  specification!  and  the  two  claims  of  the 
patent,  clearly  point  out  the  oharaoter  and  extent  of  the  invention. 
The  specification  eaya: 

"I  am  aware  that  flre-extingulsbers  have  been  provided  with  seals  withls 
the  body  of  the  casing  of  the  distributer,  and  in  connection  with  a  valve  ar- 
ranged therein,  and  hence  I  make  no  claim  to  such  constnicdon.  In  my  im- 
provement the  seal  is  located  on  the  outer  end  of  the  water-conduit,  connected 
with  the  perforated  distributer,  whereby  the  seal  is  not  only  protected  against 
accidental  displacement,  nnd  also  from  dust  and  dirt  from  the  ceiling  over- 
head, but  is  exposed  most  prominently  to  the  action  of  the  heat,  which  has 
direct  entrance  to  the  seal  through  the  perforations  in  the  distribute:.'' 

The  olaima  are  as  follows : 

"(1)  In  an  automatic  flie-extinguisher,  tlie  combination,  with  a  perforated 
distributer,  of  a  seal  attached  to  tlie  extreme  outer  end  of  the  water-conduit, 
connected  with  the  perforated  distributer ;  said  seal  being  retained  in  place  by 
metal  fusible  at  a  low  temperature,  substantially  as  set  forth.  (2)  In  an  au> 
tomatic  flre-extinguisher,  the  combination,  with  a  perforated  distnbuter,  of  a 
seal  secDrad  by  fusible  solder  to  the  extreme  outer  end  of  the  water-conduit, 
connected  with  the  distributer,  and  at  a  point  within  the  body  of  the  said 
perforated  distributer,  substantially  as  set  forth."  / 

The  seal  shown  in  figure  1  of  the  drawings  and  in  the  wooden 
model  which  is  an  exhibit  in  the  case,  is  a  fiat  disk  or  cap,  the  flange 
of  which  inclosBB  the  end  of  the  water-pipe.  The  bottom  of  the  cap 
is  upon  the  end  of  the  pipe,  and  the  cap  is  secured  by  solder  between 
the  outer  surface  of  the  pipe  and  the  inner  surface  of  the  flange.  The 
patented  device  differs  from  the  devices  shown  in  the  English  patent 
to  Lewis  Boaghton,  of  July  5,  1861,  and  in  the  United  States  patent 
to  Brown  &  Foskett,  of  August  10,  1875,  in  the  location  of  the  seal, 
whereby  the  extinguisher  is  rendered  more  sensitive  to  the  influence 
of  heat  and  more  prompt  in  its  beneficial  action.  The  Boughton  de- 
vice is  complex  and  expensive,  and  has  a  quantity  of  metal  near  the 
seal  which  prevents  prompt  action  of  heat  upon  ^t.  The  Brown  & 
Foskett  seal  is  placed  in  the  pipe  leading  to  the  T-shaped  outlet  to 
which  the  distributer  is  secured.  The  Farmelee  seal,  when  the  joint 
is  melted,  is  forced  into  the  distributer.  The  Brown  &  Foskett  seal 
is  delivered,  when  released,  into  a  pipe  attached  to  the  opposite  end 
of  the  T  piece.  The  distinction  between  the  Farmelee  device  and 
its  predeoesBors  is  manifest  and  is  patentable.  The  inventor  made  a 
sensitive  extinguisher,  by  placing  the  seal  at  the  extreme  outer  end 
of  the  water-pipe,  a^d  so  near  to  the  distributer  that,  when  the  joint 
of  the  seal  was  melted,  the  seal  itself  was  forced  into  the  distribnter 
and  the  water  was  left  unobstructed. 

The  defendant's  extinguisher  has,  instead  of  a  fiat  cap,  a  semi- 
spherical  cap  at  the  extreme  end  of  the  water-pix>e,  but  the  flanges 
of  the  cap  pass  into  the  end  of  the  pipe,  instead  of  passing  upon  the 
ontside  of  the  end.  Quoting  from  the  testimony  of  Mr.  Quimby,  one 
of  the  defendant's  experts,  his  description  of  the  seal: 
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"The  Burrltt  seal  Is  a  shoit,  hollow  cylinder,  having  one  closed  hemi- 
spherical end.  The  exterior  surface  of  this  cylinder  is  secured  by  fusible 
solder  to  the  interior  of  a  nipple  provided  upon  Its  exterior  at  both  ends  respect- 
ively with  male  screw-threads,  the  thread  at  one  end  being;  for  engagement 
with  the  female  threadrfunnel  within  the  neck  of  the  perforated  distributer, 
and  the  thread  at  the  other  end  of  the  nipple  being  for  effecting  the  connec- 
tion of  the  nipple  with  the  water-pipe.  I  understand  that  the  special  object 
in  making  the  closed  end  of  the  seal  in  the  Burritt  extinguisher  hemispher- 
ieal  is  to  increiise  the  tendency  of  the  seal  to  roll  around  the  interior  of 
the  distributer  after  the  seal  has  been  released,  and  been  projected  into  the 
distributer.  As  a  consequence  of  this  hemisphei-ical  shape  of  the  closed  end 
of  the  seal,  the  water  contained  within  the  conduit  extends  both  above  and 
below  the  soldered  joint  which  is  to  be  fused. " 

The  defendant  contends  that  the  fact  that  in  the  Baxritt  device  the 
vater  extends  above  the  soldered  joipt  of  the  seal,  whereas  the  water 
in  the  Parmelee  device  does  not  surround  the  joint,  takes  the  Burritt 
device  out  of  the  Parmelee  patent;  and  reliance  is  placed  upon  a  clause 
in  the  specifioation  which  says: 

**Ab  the  seal  is  secured  within  the  distributer,  which  Is  usually  made  of 
metal,  the  rise  of  the  temperature  in  a  room  or  compartment  will  raise  the 
temperature  of  the  metal  of  which  the  distributer  is  made,  and  thus  inelt  or 
fuse  the  joint  between  the  seal  and  the  distributer  more  readily  than  if  water 
surrounded  or  was  above  the  seal." 

The  patentee  was  here  referring  to  the  advantage  which  his  inven- 
tion poBfiessed  over  a  previous  invention  which  he  had  patented  in 
1874,  in  which  the  seal  inclosed  the  distributer,  and  consequently  the 
water  filled  the  distributer  and  the  space  between  it  and  the  cap,  and 
thus  "surrounded  the  joint,  and  seriously  retarded  the  melting  of  the 
solder;"  but  the  patent  now  in  suit,  though  a  narrow  one,  is  not  to 
receive  the  extremely  narrow  construction  which  the  defendant  gives. 
According  to  the  construction  of  one  of  its  experts  a  flat  Burritt  seal 
would  be  within  the  patent,  while  a  dome-shaped  one  would  not  be, 
and  in  the  opinion  of  another  expert  a  Parmelee  flat-cap  would  be 
without  the  patent,  if  the  flanges  were  inside  instead  of  outside  the 
extreme  outer  end  of  the  water-pipe.  The  gist  of  the  invention  was 
the  location  of  the  seal  upon  the  extreme  outer  end  of  the  water-con- 
duit and  connected  with  the  distributer;  but  it  is  not  imperative  that 
the  seal  should  be  so  constructed  that  the  water  shodld  be  below  the 
fusible  joint. 

Let  there  be  a  decree  for  the  plaintiffs  for  an  injunction  and  an 
accounting. 

v.24i',no.l8 — 47 


Dgi  ized  by  Google 


7&8 


FEDERAL  BEPOKTEB. 


Gbakdall  and  others  v.  Puno  Manuf'q  Go.  and  others. 

((Hnuit  Court,  Jf.  I),  lUinoiM.   August  3,  1880.) 

Fatektb  Fon  bmENTions— B0TAI.TIEB— JinaHDTCTJFOs  m  Equitt. 

The  licenser  In  a  license  under  letters  patent  having  a  plain,  adequate,  and 
complete  remedy  at  'law,  eannot  mamlaln  a  blU  in  equity  for  an  accuunUiig  of 
royuties  accruing  under  the  lioense. 

In  Eqaity. 

Banning  d  Banning,  for  complainants. 
CoWam  d  Thaeher,  for  defendants. 

Blodoett,  J.  The  bill  in  this  case  is  demurred  to  on  the  ground 
that  the  compIainantB,  by  the  efaoviug  of  the  bill,  have  a  plain,  ade- 
quale,  and  complete  remedy  at  law.  The  bill  shows  the  issue  of  let- 
ters patent  to  one  Bramer  for  certain  devices  pertaining  to  mowing- 
machines,  and  a  license  from  Bramer  to  the  defendant  to  use  the 
patent,  for  which  it  was  to  pay  as  royalty  the  sum  of  three  dtdlars 
for  each  machine,  with  the  right  to  an  abatement  in  case  of  prompt 
payment.  The  death  of  Bramer  after  making  the  license,  and  the  ap- 
pointment by  him  of  complainants  as  executors  of  bis  will  and  trus- 
tees of  the  patent,  is  also  averred.  The  bill  charges  that  a  large  sum 
is  due  the  complainants  under  this  license,  both  for  royalties  which 
accrued  before  Bramer's  death  as  well  as  since,  and  that  the  com- 
plainants do  not  know,  and  are  unable  to  ascertain,  the  exact  number 
of  machines  made  by  defendants,  fdr  which  royalties  are  due  under 
the  license;  and  that  complainants  have  demanded  an  accounting  and 
payment  as  to  the  royalties  so  due,  but  that  the  defendant  has  failed 
to  comply  with  sach  demands.  It  is  also  charged  that  through  the 
defendtmt  W.  H.  Jones,  who  is  the  president  of  the  defendant  com- 
pany, some  kind  of  settlement  has  been  made  with  the  h^irs  and  dev- 
isees of  Bramer  for  the  sum  of  $3,000,  for  which  the  note  of  the  de- 
fendant company  has  been  given,  when,  in  fact,  as  much  as  $15,000 
was  due  under  the  license,  and  that  such  pretended  settlement  ia 
wholly  void  as  against  the  complainants,  who  have  the  sole  right  to 
collect  said  royalty.  The  prayer  is  that  the  Piano  Manufacturing 
Company  be  required  to  account  with  the  complainants,  and  pay  over 
all  royalties,  at  the  rate  of  three  dollars  for  each  machine  not  hereto- 
fore reported  and  paid  for. 

I  can  see  no  reason  why  the  complainants  have  not  a  '*plain,  ade- 
quate, and  complete  remedy  at  law,"  under  the  terms  of  the  license  as 
stated  in  the  bill.  The  only  question  to  be  established  is  the  num- 
ber of  machines  made  by  the  defendants  under  the  license,  which  they 
have  not  accounted  and  paid  for  heretofore,  and  this  can  be  estab- 
lished as  readily  and  completely  in  a  suit  at  law  as  in  equity.  Section 
724,  Rev.  St.,  clothes  the  courts  of  law  with  full  power  to  compel  the 
production  of  books  and  papers  in  evidence  under  all  circumstances 
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where  they  might  be  compelled  to  produce  the  same  in  chancery  o&s&b  ; 
and  this  power,  vrikb  the  unquestioned  light  of  complainant  to  ex- 
amine all  the  agents  and  employes  of  the  lioensee  as  witnesses,  seems 
to  me  to  give  all  the  facilities  required  for  a  complete  remedy  at  law. 
The  faet  that  this  licensee  has,  by  its  president,  obtained  some  kind 
of  settlement  with  the  heirs  and  legatees  of  Bramer  can,  it  seems 
to  me,  cut  no  figure  upon  the  question  of  jorisdiction  in  equity  at  the 
suit  of  complainants.  If  the  defendants  have,  by  their  dealings  with 
these  heirs  and  legatees,  acquired  a  defense  as  to  this  claim  for  roy- 
alties which  can  only  be  set  up  in  a  court  of  equity,  they  are  the 
proper  parties  to  invoke  the  aid  of  that  court  for  that  purpose.  If 
the  relations  between  the  truscees  and  the  heirs  or  devisees  of  Bramer 
were  such  that  the  payment  to  the  heirs  and  legatees  might  furnish 
an  equitable  defense  to  an  action  on  ^s  license,  then  the  defendant 
may  be  obliged  to  come  into  a  oourt  of  equity;  but  that  does  not 
clothe  the  complainant  with  tbe  right  to  do  bo. 

The  decision  of  the  supreme  court  of  the  United  States  in  Root  v. 
Railway  Co.  105  U.  S.  189,  seems  to  proceed  upon  the  ground  that 
all  patentees  have  an  adequate  remedy  at  law  in  suits  against  infrin- 
gers, except  in  cases  where  there  is  a  tight  to  an  injunction  as  part 
of  the  relief  sought;  but  that  in  all  cases  where  the  only  question  is 
as  to  the  amount  of  pi;ofits  and  damages,  and  the  complainant  is  not 
entitled  to  an  injunction,  the  remedy  is  at  law.  This  being  the  rule 
of  jurisdiction  as  against  the  infringers,  there  is  certainly  less  ground 
for  going  into  a  oourt  of  equity  to  recover  the  royalty  stipulated  in  a 
license  where  there  is  no  question  of  infringement  or  the  validity  of 
the  patent  to  be  considered,  but  the  only  questicm  is  as  to  how  much 
is  due  from  tbe  licensee  under  his  contract. 

The  demurrer  to  tbe  bill  is  sustained,  and  leave  given  to  the  com-  ^ 
plainants  to  amend  by  the  next  rnle-day« 


ToLBDO  UowEB  &  Beapbb  Go.  V.  JoHHSTON  Habvssteb  Go.  and 

others. 

{Cireuit  Court,  IT.  D.  ITtv  Tork.   Avgast  17,  1685.) 

FaTRNTS  FOK  InV£XTION8~Ju11IBDICTJON  —  iNFBINaBUENT — PATSHT  ABOUT  TO 

EXPIKE. 

Where  a  bill  filed  26  days  before  the  expiration  of  the  patent  seta  forth  that 
plaintiff  has  the  exclusive  right  to  make  and  sell  the  patented  article,  and  is  ex- 
ercising such  richt  and  is  able  to  supply  tbe  market,  and  that  defendants  are 
making  and  selHng  machines  In  large  quantities  cmbodjing  the  invention,  and 
threaten  to  put  on  the  market,  after  the  expiration  of  the  patent,  machines 
made  before  its  expiration,  and  prays  for  an  injunction  restraining  the  sale, 
after  as  well  na  before  the  patent  expires,  of  machines  unlawfully  made  before 
it  expires,  it  states  a  case  within  the  jurisdiction  of  a  eircait  court  and  is  not 
demurrable. 
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In  Eqaity. 

Parkinson  d  Parkinson,  for  plaintiff. 

Cogswell,  Bentley    CogsweU,  for  defenctaots. 

Blatchford,  Justice.  This  bill  is  brought  for  the  infringement  of 
letters  patent  granted  to  John  8.  Davis,  March  10,  1868,  for  an  im- 
provement in  reapers  and  mowers,  for  17  years  from  that  day.  The 
bill  was  sworn  to  February  9,  1685,  and  filed  February  12,  1885. 
The  plaintiff  is  alleged  to  be  a  corporation  of  Ohio;  the  defendant 
corporation,  a  corporation  of  New  York ;  and  the  other  defendants, 
its  officers  and  citizens  of  New  York.  The  bill  avers  that  the  plain- 
tiff, from  December  23,  1881,  has  been  continuously  engaged  in 
making  and  selling  machines,  under  and  in  accordance  with  the 
patent,  at  Toledo,  Ohio,  and  elsewhere  in  the  United  States,  and  has 
been  and  is  prepared  to  fully  supply  the  market  therefor,  and  is  the 
owner  of  the  patent,  and  has  invested  and  expended  large  snms  of 
money  and  been  to  great  trouble  in  and  about  the  invention,  and 
for  the  purpose  of  carrying  on  the  business  of  making,  selling,  and 
introducing  to  the  public,  in  Toledo  and  elsewhere  in  the  United 
States,  and,  among  other  places,  in  the  Northern  district  of  New 
York,  machines  embodying  the  invention,  and  making  the  same  prof- 
itable to  itself  and  useful  to  the  public ;  that  the  invention  has  been 
and  is  of  great  benefit  and  advantage,  and  has,  by  the  efforts  of  the 
plaintilr  and  its  predecessors  in  title,  been  made  extensively  and  fa- 
vorably known  to  the  public,  and  many  machines  were  made  ac- 
cording to  the  invention,  and  sold  by  the  plainti^  and  its  predeces- 
sors in  title;  that  it  has  reserved  to  itself  the  entire  right  to  make, 
use,  and  sell  under  the  patent,  and  has  granted  no  licenses  to  make 
thereunder;  that  the  defendants,  in  infringement,  have  made  and 
sold  machines  containing  the  invention,  and  still  continue  to  do  so, 
and  are  threatening  to  make  the;  said  machines  in  large  quantities, 
and  to  sapply  the  market  therewith,  and  to  sell  the  same;  that  said 
acts  of  infringement  are  being  carried  on  by  the  defendants  jointly 
in  the  Northern  district  of  New  York  and  in  Toledo,  where  the  plain- 
tiff has  built  up  a  trade  in  the  machines,  and  is  prepared  to  supply 
the  market  therewith;  that  the  defendants  are  now,  in  the  Northern 
district  of  New  York,  making  large  quantities  of  the  machines  con- 
taining the  invention,  and  preparing  and  intending  to  put  upon  the 
market  and  sell  for  use,  during  the  season  of  1885,  in  said  district, 
and  in  and  about  Toledo,  and  elsewhere  in  the  United  States,  such 
machines  so  manufactured  prior  to  the  expiration  of  the  patent;  that 
they  have  large  quantities  of  the  machines  on  hand*  which  they  are  of- 
fering for  sale ;  and  that  the  use  of  the  invention  by  the  defendants, 
and  their  avowed  determination  to  continue  the  same,  encourage  and 
induce  others  to  infringe  the  patent.  The  bill  prays  for  an  aceount 
of  profits,  and  for  an  injunction  restraining  the  defendants  from  far- 
ther constructing  or  selling  or  using  any  of  the  machines,  and  from 
selling  or  putting  into  use,  as  well  after  as  before  the  expiration  of 
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the  patent,  "any  infringing  maohineB  unlawfully  macle  or  acquired, 
in  whole  or  in  pari,  during  the  term  thereof;  and  that  all  infringing 
machines  now  in  possession  or  use  of  the  said  defendants  may  be  de- 
stroyed, or  delivered  up  to  your  orator  for  that  purpose."  It  also  prays 
for  a  decree  for  damages  in  addition  to  profits,  and  for  an  increase  of 
damages,  and  a  provisional  injunction.  The  defendants  demur  (1) 
for  want  of  ground  for  equitable  relief;  (3)  for  want  of  equitable  ju- 
risdiction; (8)  because  the  bill  shows  that  the  remedy,  if  any,  is  at 
law. 

This  case  does  not  fall  within  the  ruling  in  Merskon  t.  J.  F.  Pease 
Furnace  Co.,  infra.  In  the  present  case,  the  bill  was  filed  26  days 
before  the  patent  expired.  There  was  time  to  give  notice  of  a  motion 
for  a  provisional  injunction,  and  to  obtain  it.  Moreover,  the  bill  sets 
forth  special  oireamstanoes  for  equitable  relief,  in  that  the  plaintiff 
has  retained  the  ezolnsive  right  to  make  and  sell,  and  is  exercising 
it,  and  is  able  to  supply  the. market,  and  the  defendants  are  making 
machines  containing  the  invention,  and  tbreaten  to  make  them  in 
large  quantities,  and  intend  to  put  on  the  market  in  the  season  of 
1885  infringing  machines  made  before  the  patent  expires,  and  have 
large  quantities  on  hand  which  they  are  offering  for  sale;  and  the  bill 
prays  for  an  injunction  restraining  the  sale,  after  as  well  as  before 
the  patent  expires,  of  machines  unlawfully  made  before  it  expires. 
Such  a  case  is  like  that  of  CroaeUy  v.  Beverly,  Webst.  Pat.  Cas.  119, 
commented  on  in  Smith  v.  lA>ndon  <&  S,  W.  By.  Co.  Kay,  408,  and 
like  the  cases,  in  this  circuit,  of  American  Diamond  Roek  Boring  Co. 
V.  Sheldon,  18  Blatchf.  C.  C.  50 ;  S.  G.  1  Fed.  Rep.  870 ;  and  Amer- 
ican Diamond  Rock  Boring  Co.  v.  Rutland  Marble  Co.  Id.  146;  B.  C. 
3  Fed.  Bsp.  856. 

The  demurrer  is  overruled,  with  costs,  and  the  defendants  are  as- 
signed to  answer  the  bill  by  the  rule*  day  in  October  next. 


Mershon  t>.  J.  F.  Pease  Fdenace  Co. 

{Cfireuit  Oourt,  JT.  XL  Xfew  Tork.   August  17.  1886.) 

Patbbts  for  Inventions— JuRtBDiOTioN—REHRDr  at  Law— Rkv.  St.  a  723,4921. 
A  bill  for  infringement  of  a  patent,  and  for  an  account  of  profita  and  dam- 
ages, aod  for  injanction,  provisional  and  perpetual,  but  setting  forth  no  spe- 
cial ground  for  equitable  relief,  is  demurrable,  where  the  patent  will  expire 
four  dajrs  after  the  fllini;  of  the  bill  and  three  days  after  tlte  service  of  the 
subpoena,  and  where,  by  the  ru]ps  of  the  court,  a  notice  of  eight  days,  of  a  mo- 
tion for  an  injunction,  la  required. 

In  Equity. 

Forbes,  Brown  d  Tracy^  for  plaintiff. 
DueU  dt  Hey,  for  defendant. 
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Blatchfobd,  Jnstioe.  This  is  a  bill  in  equity  brought  for  the  in- 
fringement of  reissued  letters  patent  No.  4,696.  granted  to  the  plain- 
tiff, January  S,  1873,  for  an  improvement  in  dampers  for  hot-air 
fnmaces,  for  the  unexpired  term  of  17  years  from  May  5,  1868,  on 
which  date  the  original  letters  patent  No.  77,512  were  granted  to  the 
plaintiff.  The  bill  prays  for  an  account  of  profits  and  damages,  and 
for  injunctionH  provisional  and  perpetual,  but  it  sets  forth  no  special 
ground  for  equitable  relief.  The  bill  was  sworn  to  April  29,  1865, 
sis  days  before  the  patent  would  expire.  .It  was  filed  Hay  1,  1885, 
and  the  subpoena  to  appear  and  answer  was  served  May  3,  1885. 
The  defendant  interposes  a  demurrer  for  want  of  equity,  which  also 
alleges  want  of  jurisdiction  in  the  court,  because  the  plaintiff  has  an 
adequate  remedy  at  law.  It  is  provided  by  section  733,  Bev.  St.,  that 
"suits  in  equity  shall  not  be  sustained  in  either  of  the  courts  of  the 
United  States  in  any  case  whwe  a  plain,  adequate,  and  complete 
remedy  may  be  had  at  law."  If  there  is  such  a  remedy  at  law,  when 
the  defendant  is  brought  into  the  court  of  equity;  if  there  is  not,  in 
good  faith,  at  that  time,  a  case  in  which  the  court  of  equity  could,  by 
the  exercise  of  its  jurisdiction  in  the  ordinary  coarse  of  proceduret 
give  to  the  plaintiff  the  most  moderate  measare  of  equitable  reUef 
which  he  prays,  or  would  be  entitled  to,  on  his  allegations;  if  the 
coming  into  the  court  of  equity  appears  to  be  a  pretense  to  avoid  a 
court  of  law;  the  court  of  equity  should  not  entertain  the  oue^  The 
jurisdiction  conferred  by  section  4921,  Bev.  St.,  is  "to  grant  injnno- 
tions  according  to  the  coarse  and  principles  of  oourts  of  equity,  to 
prevent  the  violation  of  any  right  secured  by  patent,  on  suoh  terms 
as  the  court  may  deem  reasonable ;  and,  upon  a  decree  being  rendered 
in  any  such  case  for  an  infringement,  the  complainant  shall  be  enti- 
tled to  recover,  in  addition  to  t^e  profits  to  be  accounted  for  by  the 
defendant,  the  damages  the  complainant  has  sustained  therein;  and 
the  court  shall  assess  the  same,  or  oause  the  same  to  be  assessed 
under  its  direction."  Not  only,  as  is  suggested  in  Root  v.  Bnilway 
Co.  105  n.  S.  189,  306,  does  the  language  of  section  4931  seem  to 
make  the  power  to  award  profits  and  damages  dependent  upon  the 
power  to  grant  an  injunction,  but  the  general  "course  and  prinoiples 
of  courts  of  equity"  make  the  right  to  an  account  dependent  on  the 
right  to  an  injunction.  Higginhoiham-y,  Hatokina,  L.  B.  7  Ch.  App. 
676;  Baily  v.  Tai/lor,  1  Euss.  &  M.  73;  Smith  v.  Lond^  <£  S.  W.Rjf. 
Co.  Kay,  408.  In  speaking  here  of  "power"  and  "right,"  I  refer  to 
entertaining  the  suit  at  all,  and  not  to  the  power  to  give  proper  relief, 
in  an  equity  suit  properly  brought,  where  the  patent  expires  during 
the  pendency  of  the  suit.  This  power  was  exercised  in  Lake  Shore 
Co.  V.  Car-brake  Shoe  Co.  110  U.  S.  229,  S.  C.  4  Sup.  Ct.  Rep.  33, 
and  in  Consol'uifited  Valve  Co.  v.  Crosby  Valve  Co.  113  U.  S.  167,  S. 
C.  5  Sup.  Ct.  Rep.  613. 

In  the  present  case,  the  sole  object  of  the  bill  plainly  appears  to 
be  to  obtain  pecuniary  compensation,  in  the  shape  of  profits  or  dam- 
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ages,  in  a  case  where  no  iujanciion  of  any  kind  coold  be  obtained; 
for,  by  the  roles  of  the  court,  a  notice  of  eight  days  of  a  motion  for 
an  injanotion  is  required.  The  coming  into  a  court  of  equity  tinder 
snoh  cireamstances  will  not  be  permitted.  Bettt  t.  GaUaUyh.  K.  10 
Eq.  892.  As  the  bill  does  not  show  that  an  action  at  law  for  dam- 
ages would  be  an  inadequate  remedy  for  the  wrongs  complained  of, 
and  no  bona  fide  ground  for  equitable  relief  is  presented,  the  demurrer 
is  allowed,  with  costs. 


Maoxr  v.  MoSat. 
Same  t>.  Welxbb. 
{OireuU  Caurt^  S  D.  ITew  York.   August  90, 1S66.) 

Patbittb  *ob  inTKKTKmft— AKTiGiFATioir— Intbhtioh— Appahatus  vob  Goours 

AND  Drawinq  Beer. 
Patent  No.  248,646,  granted  to  Charles  Gordon,  October  25, 1881,  for  an  im- 

SroTement  in  apparatua  for  cooling  and  drawing  beer.  Add  void  as  to  claims  1, 
and^ 

In  Equity. 

Qtorge  B.  Selden,  for  plaintiff. 
Josiah  Sullivan,  for  defendants. 

BxiATCHTOBD,  Justice.  These  suits  are  brought  on  letters  patent  No. 
248,646,  granted  to  Charles  Gordon,  October  25,  1881,  for  an  "im- 
provement in  apparatus  for  cooling  and  drawing  beer."  The  specifica- 
tion says:  "My  invention  relates  to  an  improved  apparatus  having 
for  its  object  the  keeping^of  beer,  ale,  or  other  liqnid  at  a  low  temper- 
ature during  the  operation  of  drawing  the  same  for  consumption; 
and  it  consists  in  surrounding  the  supply-pipe  through  which  the  beer 
is  delivered  to  the  faucet  with  a  cold-air  passage,  for  the  purpose  of 
maintaining  a  low  temperature  in  the  liquid  in  the  supply-pipe.  My 
invention  also  consists  in  surrounding  the  cold-air  passage  and  the 
faucet  with  a  non-conducting  jacket,  and  in  the  combination  with  the 
ice-box,  and  the  lower  chamber  for  storing  the  beer,  of  the  supply- 
pipe  and  the  cold-air  passage  communicating  between  the  ice-box  and 
chamber,  as  hereinafter  more  fully  set  forth."  A  keg  of  the  liquid  is 
placed  in  a  chamber  in  the  cellar.  A  snpply-pipe  leads  upward  from 
it  to  a  faucet  from  which  the  liqnid  is  drawn  for  consumption.  An 
outer  pipe  surrounds  the  supply-pipe,  leaving  an  airspace  around  it, 
its  whole  length,  from  the  lower  chamber  to  an  upper  ice-box,  through 
which  the  supply-pipe  passes,  and  with  which  the  outer  pipe  is  con- 
nected. As  many  supply^pipes  as  are  used  may  pass  through  the 
air  space.  A  non-conducting  jacket  surrounds  the  outer  pipe.  The 
air,  cooled  by  the  ice  in  the  ice-box,  and  the  water  produced  by  the 
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melting  of  the  ice,  flow  down  through  the  air  space  and  reduce  the 
temperature  of  the  liquid  in  the  eupplj-pipe.  An  air-foreing  apparatus 
connected  with  the  keg  forces  np  the  liquid.  A  pipe  packed  with  a 
nou'couduoting  sabstance  surrounds  the  faucet.  There  are  four 
claims :  (1)  the  combination  of  the  ice-box,  supply-pipe,  faucet,  and 
cold-air  passage  surrounding  the  supply-pipe;  (2)  the  combination 
with  the  ice-box  of  the  supply-pipe  and  faucet,  the  latter  having  its 
jacket;  (3)  the  combination  with  the  ice-boxi  supply-pipe,  and  faucet, 
of  the  cold-air  passage  and  the  non-oonduotiug  jacket  of  the  latter; 
(4)  the  combination  of  the  ice-box,  supply-pipe,  faucet,  lower  chamber, 
and  cold-air  passage  communicating  between  the  ice-box  and  ihe  lowor 
chamber. 

In  the  McKay  suit  infringement  is  alleged  of  claims  1  nnd  4 ;  in 
the  Welker  suit,  of  claims  1,  3,  and  4.  Gordon  made  his  invention 
in  June,  1870.  So  far  as  claims  1  and  4  are  oonoemed,  the  inven- 
tion was  anticipated  by  an  apparatus  invented  and  put  in  use  by  one 
Meinbard,  in  Bochester,  New  York,  in  the  summer  of  1877,  and  which 
was  continued  in  use  about  four  years.  That  apparatus  had  the  up- 
per ice-box,  the  supply-pipe,  the  faucet,  the  lower  chamber,  and  the 
cold  air-passage  surrounding  the  supply-pipe,  and  oommunicating  be- 
tween the  ice-box  and  the  lower  chamber.  It  bad  three  faucets,  each 
with  a  Bupply*pip6.  Each  supply*pipe  led  separately  tq  a  barrel  in 
the  lower  chamber,  and  each  was  surrounded  by  a  cold-air  passage, 
created,  as  to  its  upper  part,  by  a  surrounding  tin  pipe,  and  as  to 
its  lower  part  by  a  rubber  hose,  which  embraced  closely  the  lower 
end  of  the  tin  pipe.  The  water  of  the  melted  ice,  and  the  cold  air, 
flowed  down  around  the  supply-pipe  into  the  lower  chamber.  The 
lower  ends  of  the  three  pieces  of  rubber  hose  went  into  the  lower  cham- 
ber through  a  common  opening,  and  it  was  not  tightly  closed  around 
them.  But  tiie  appai'atus  was  a  practical  and  successful  one,  and 
embodied  the  same  principle  as  that  of  Gordon.  It  may  have  been 
inferior  in  degree  in  utility  and  perfection,  but  the  invention  was  there, 
and  the  apparatus  continued  in  use  for  nearly  two  years  after  Gordon 
obtained  his  patent.  It  did  not  contain  the  non-conducting  jacket 
surrounding  the  outer  wall  of  the  cold-air  passage,  which  is  a  feature 
in  claim  8  of  the  patent,  but  there  was  no  patentable  invention  in 
adding  a  non-conducting  jacket  to  the  elements  found  in  claim  1,  or 
to  those  found  in  claim  4.  The  jacket  is  merely  a  space  filled  with 
non-conducting  material,  to  prevent  the  absorption  of  heat  by  the  air 
in  the  cold-air  passage.  It  was  common  knowledge,  and  not  inven- 
tion, to  add  this  to  what  Meinhard  had. 

The  bills  are  dismissed,  with  costs. 
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Fheudblphia  &  B.  B.  Go.  v.  Thb  Aujb  ft  Et|b  and  others* 


1.  Too  AiiD  Tot— Sodden  Squalx*— Cuttino  Adrift— Droppikg  AerBRir. 

The  tug  A.  &  at  South  Amboy,  New  Jersey,  took  in  tow  two  coal-barges, 
alODg-sido,  to  go  some  18  miles  across  the  lower  bay  of  New  York  harbor.ana 
thence  airaut  six  miles  up  the  shallow  Shrewsbury  river  to  Ked  Baok,  on  ao  es- 
tablished line  for  towage.  Whea  about  two-thirds  of  the  distance  to  the 
Shrewsbury  river,  a  sadden  and  violent  squall  raised  a  high  sea  that  caused  th« 
boata  to  pound  so  much  that  ther-were  cut  adrift,  after  the  captain's  refusal  to 
remain  aboard  of  them  to  steer  if  dropped  astern  on  a  hawser,  for  fear  of  being 
washed  overboard.  The  evidence  was  tliat,  without  abelmsmao  aboard  to  steer, 
the  barges  could  not  have  been  snved  in  such  a  wind  and  sea  even  if  dropped 
astern  ;  that  the  A.  &  £.  was  built  to  run  upon  this  service ;  that  she  was  com- 
petent to  handle  such  barges  In  any  weather  ordinarily  to  be  expected  on  such 
trips ;  and  that  the  usual  caarse.  and  usual  precautions,  were  observed.  JJdd, 
that  the  tug  was  reasonably  sufficient  for  the  work  underUdcen,  and  not  liable 
for  the  loss  of  the  bu^^  because  she  did  not  drop  tbom  astern  when  the  squall 
vas  approaching.  , 

S.  Bahe— Wbathbr  oiT  STABTnTG — Baboubtbr— Oautionabt  SlONALa. 

A  low  but  rising  barometer,  and  cautionary  signals  displayed,  are  not  alone 
sufficient  to  make  starting  on  such  a  trip  negligence,  in  the  absence  of  all  other 
"   Indications  of  bad  weather. 

S.  Saue— Reasonable  BuKFtciSNor  70B  the  Tkip— Custoh. 

Tugs,  not  being  insurers,  are  liable  only  for  lack  of  reasonable  prudence, 
judgment,  and  skill ;  and  as  regards  the  adequacy  of  the  tug,  the  fitness  of  the 
weather  on  starting,  as  well  as  regards  seaworthiness  in  general,  the  question 
b  a  practical  one  of  reasonable  sufficiency  for  the  partlctuar  trip  in  tne  judg- 
ment of  skillful  and  prudent  navigators,  and  on  this  question  ue  customs  of 
the  time  and  place  are  competent  evidence. 

4.  Bahe — Rkabonable  Skill  ih  Use  of  Udstouart  Methods. 

Where  a  tow  is  sent  to  be  towed  upon  an  established  line  whose  methods  of 
towage  are  known,  and  these  methods  are  not  in  themselves  unjustifiable,  the 
contract  implied  by  law  is  for  tha  use  of  all  reasonable  judgment  and  skill  in 
the  use  of  these  methods:  and  if  there  is  no  fault  in  this  lespect,  the  tug  is  not 
liable. 

In  Admiralty. 

Mitchell  <£  Mitchell,  for  libelants. 
Wile<KCf  Adams  dt  Macklin,  for  claimAnts. 

Bbowh,  J.  Thie  libel  was  filed  to  recover  abont  $4,800  for  tbe  loss 
of  two  ooal-barges,  with  their  cargoes,  on  the  night  of  December  14, 
1883,  which  were  cut  adrift  during  a  squall  in  the  lower  bay  while  the 
boats  were  in  tow  of  the  tug  Allie  &  Evie,  on  a  trip  from  South  Am- 
boy  to  Bed  Bank,  on  the  Shrewsbury  river.  The  barges  belonged  to 
the  libelants,  and  had  taken  on  board  cargoes  of  coal  at  Schuylkill 
Haven,  Pennsylvania,  consigned  to  Miles  Boss,  Bed  Bank,  New  Jersey, 
for  which  bills  of  lading  were  given  "excepting  the  dangers  of  navi- 
gation." Arriving  at  South  Amboy,  the  boats  were  taken  in  charge 
by  the  Pennsylvania  Bailroad  Company,  which  had  a  towing  line 
making  regular  trips  to  Bed  Bank,  which  is  some  five  or  six  miles  np 
the  Slurevsbnry  river.   This  river  is  narrow  and  shallow^  and  can  only 
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be  navigated  with  sach  barges  at  or  near  high  water,  and  only  light- 
draught  tags  can  be  used  in  such  service.  The  distance  from  South 
Amboy  to  the  mouth  of  the  Shrewsbury  is  about  18  miles,  and  the 
course  lies  across  the  lower  bay,  where  a  high  wind  soon  raises  a  sea 
that  isdangerons  to  any  bat  ocean-going  vessels.  The  tug-boat  Allie 
&  Evie  had  been  constructed  for  this  line  the  spring  previous,  and  had 
made  some  13  trips  before  the  present.  She  usually  took  two  boats 
along,  one  ou  each  side,  and  the  weight  of  evidence  is  that  she  was 
competent  to  handle  such  a  tow,  except  in  a  high  sea.  Around  South 
Amboy  she  oonld  manage  four  or  five  such  boats,  and  since  Haa  loss 
in  188S  she  has  eontittued  in  the  same  service  without  accident. 

Upon  this  trip  the  Allie  &  Evie  left  South  Amboy,  as  customazy,  at 
high  water,  which,  on  that  night,  was  at  8 :  SO  p.  u.  The  libelants' 
boats  were  lashed  one  upon  each  side,  as  usual.  A  larger  steam-tug, 
the  Harry,  of  the  same  line,  having  no  employment,  was  directed  to 
accompany  and  assist  the  Allie  &  Erie  a  part  of  the  way.  She  did 
BO  for  nearly  two-thirds  of  the  distance  to  the  mouth  of  the  Shrews- 
bury river,  when  she  cast  off  and  returned  to  South  Amboy.  One  of 
the  libelants'  witnesses  says  that  when  the  Harry  left  there  was  a 
drizzling  rain,  but  that  the  sea  was  calm  and  smooth.  Several  other 
witnesses  say  that  it  was  then  clear  above,  with  the  stars  shining,  and 
that  there  were  no  indications  of  the  approach  of  bad  weather.  About 
half  an  hour  after,  and  a  little  before  11 1>.  h.,  black  clouds  gathered 
suddenly  in  the  west,  the  wind  increased  rapidly  to  a  gale  from  the 
north-west,  the  sea  rose,  and  the  two  barges,  whose  bows  projected 
far  beyond  the  tug,  soon  began  to  pound  the  tug,  and  became  so  dis- 
placed throngh  the  breaking  of  some  lines  as  also  to  strike  each 
other*s  bows.  It  then  became  apparent  that  the  barges  mast  be  cut 
loose.  The  persons  aboard  of  them  came  on  board  the  tug,  and  the 
barges  were  cat  adrift  and  lost.  Before  easting  them  oS,  some  con- 
ference was  had  between  the  pilot  of  the  tug  and  the  captain  of  one 
of  the  barges,  the  only  person  aboard  of  that  boat,  about  dropping 
the  boats  astern  upon  a  hawser ;  but  the  captain  refused  to  remain 
on  board  the  barge  it  dropped  astern,  for  fear  of  being  washed  over- 
"  board.  The  other  captain  was,  in  the  mean  time,  getting  his  family 
aboari  the  tug.  On  the  trial  both  the  captains  testified  that  they 
would  not  have  consented  to  stay  aboard;  they  assisted  in  cutting 
their  boats  adrift,  and  they  both,  with  other  experts  of  the  libelants, 
as  well  as  the  respondents'  witnesses,  agreed  that  it  would  have  been 
of  no  use  to  drop  the  barges  astern  on  a  hawser  without  men  aboard 
to  steer  them.  The  Schuylkill  boats  are  not  easily  managed  on  a 
hawser,  and  they  steer  badly. 

Unless  the  testimony  of  all  the  boatmen  is  discredited,  the  squall 
was  a  very  violent  one;  the  sea  dangerous;  and  the  tug  in  peril,  even 
after  the  barges  were  cut  adrift.  The  two  captains  did  not  expect  to 
reach  the  shore  alive.  The  pilot  was  alarmed  for  his  safety.  The 
waves  washed  over  the  pilot-hguse,  the  bulwarks  of  the  tug  were  cut 
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aivay  to  ease  her  and  let  the  water  ont,  and  when  she  got  ander  the  lee 
of  Staten  island  she  had  three  feet  of  water  in  her,  reaching  nearly 
to  her  firm. 

It  Ib  not  claimed  that  the  respondents  were  insnrers;  bnt  upon  the 
nle  laid  down  by  the  supreme  oonrt  in  the  case  of  Tiie  Margaret,  94 
V.  8.  494,  496,  that  "the  tag  is  the  dominant  mind  and  will  in  the 
adTentnre;"  that  **sfae  is  bound  to  bring  to  the  performance  of  the  duty 
she  has  assumed  reasonable  care  and  skill,  and  to  exercise  them  in 
everything  relating  to  the  work  until  it  is  accomplished" — it  is  nrged 
that  the  respondents  are  liable  for  this  loss,  (1)  because  the  Allie  & 
Evie  was  not  a  fit  and  proper  tug  for  the  work  that  she  undertook ; 
(3)  because  the  barometer  and  cautionary  signals  displayed  in  New 
York  indicated  dangerous  weather  for  some  considerable  time  before 
she  started  out,  and  that  the  tug  was  not  justified  in  starting;  and 
(S)  because  the  tug  Harry  returned  sooner  than  she  ought,  and  be- 
cause, had  she  kept  by,  eaoh  tug,  as  it  is  elaimed,  might  have  saved  one 
boat. 

In  regard  to  the  last  point,  notwithstanding  some  reluctance  to  give 
full  credit  to  the  testimony  that  it  was  impouible  to  save  either  bfurge 
if  dropped  astern  on  a  hawser  unless  there  were  a  man  aboard  to 
steer  her,  the  weight  of  evidence  is  so  strong  on  both  sides  upon  that 
point  that  I  am  not  at  liberty  to  disregard  it.  If  that  be  so,  even  if 
the  Httfry  was  not  justified  in  returning  when  she  did,  I  do  not  per- 
ceive how  remaining  by  oonld  have  made  any  difference  in  the  re- 
,  suit,  as  it  is  clear  that  neither  of  the  captains  was  willing  to  remain 
aboard  bis  barge  to  steer  her.  The  early  departure  of  the  Harry,  there- 
fore, must  be  held  to  be  immaterial  as  respects  this  loss,  because  there 
was  no  service  that  she  oould  have  rendered,  except  to  take  one  boat 
astern  on  a  hawser  without  any  heknsman  aboard,  and  that,  accord- 
ing to  the  evidence,  would  have  been  ineffectual.  But  the  weight  of 
evidence  is  that  there  were  no  indications  of  bad  weather  when  the 
Harry  left  the  other  tug  some  seven  miles  distant  from  the  Shrewsbury 
riv»;  and,  considering  that  the  use  of  two  tugs  was  not  cnstomary, 
I  cannot  hold  it  negligence,  or  want  of  reasonable  care,  for  her  to  re- 
turn under  such  eircumstuieeB,  without  holding  these  trips,  though 
made  in  the  customary  manner,  to  be  wholly  unjustifiable. 

Even  if  the  pilot  of  the  Allie  &  Evie  might  have  thought  that  the 
men  could  safely  stay  aboard,  though  he  evidently  did  not  think  so, 
he  had  no  lawful  command  or  arbitrary  power  over  the  captains  of 
the  b&rges, — such  as  the  captain  of  a  vessel  has  over  the  seamen  un- 
der him, — and  be  is  not  responsible  for  the  conduct  of  the  captains 
any  farther  than  they  choose  to  comply  with  his  requests  or  directions. 
Sturgis  v.  Boyer,  24  How.  110;  The  Expreta,  3  Cliff.  462 ;  The  James 
P.  Donaldsottf  19  Fbd.  Bbp.  264.  Here  the  pilot  proposed  to  drop  the 
barges  astern,  the  captains  refused  to  remain  aboard,  and  that  seems 
to  have  been  taken  as  settling  the  question  that  the  barges  must  be 
out  adrift;  and  upon  the  evidence  I  must  find  it  rightly  so  determined. 
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It  is  argued  that  the  barges  should  have  been  dropped  astern  on 
the  first  signs  of  the  squall.  This  might  possibly  have  been  done 
\rtth  the  men  still  on  Ixiard.  But  their  testimony  on  the  trial  vas 
that  in  their  judgment  they  would,  in  that  case,  have  been  certainly 
washed  overboard  and  all  lost.  Upon  that,  testimony  of  the  libel- 
ants* witnesses  I  cannot  find  it  to  have  been  a  fault  in  the  tug  that 
she  did  not  pursue  thai  course,  even  if  there  was  time  for  it,  after  it 
became  probable  that  there  would  be  danger  to  the  boats  in  keeping 
along-side ;  and  it  is  not  clear  that  there  was  time  after  the  extent  of 
the  danger  became  apparent. 

That  the  AUie  &  Evie  was  not  competent  to  handle  and  save  this 
tow  in  the  sadden  and  violent  squall  that  sprung  up,  is  plain  from  the 
result.  But  upon  the  evidence  above  referred  to  it  mast  be  held  that 
the  Harry,  and  probably  any  other  tag,  would  have  been  equally  in- 
competent. The  difficulty  did  not  spring  from  lack  of  power  in  the 
tug,  but  from  the  unavoidable  dangers  of  theroate.  No  tug  can  tow 
barges  along-side  in  a  high  sea.  They  must  soon  founder  trom  pound- 
ing;  and  if  the  sea  is  too  high  to  permit  men  to  remain  on  the  barges 
to  steer,  and  if  such  boats,  though  on  a  hawser,  oould  not  be  saved 
without  being  steered,  as  would  appear  from  the  evidence,  then  there 
is  no  altera ative  in  such  an  emergency  but  to  cut  the  boats  adrift. 

Navigation  cannot  escape  dangers.  If  it  could,  there  would  be  no 
place  for  insurers.  There  are  very  certain  and  very  peculiar  dangers 
that  attend,  navigation  on  such  a  route  as  this, — a  route  that  com- 
bines the  navigation  of  a  shallow  river  with  a  passage  of  from  IS  to 
15  miles  across  a  broad  bay  liable  to  high  and  dangerous  seas  in 
sudden  squalls,  with  boats  that,  if  the  testimony  is  to  be  credited, 
are  unmanageable  under  suoh  oiroumstances.  All  that  can  be  done 
in  such  navigation  is  to  take  every  reasonable  precaution  that  pru- 
dence and  good  judgment  can  suggest, — precautions  proportionate  to 
the  dangers  involved, — and  to  start  out  only  when  there  i3  no  reason- 
able probability  of  bad  weather.  Upon  this  point  the  witnesses  on 
both  Bides  agree  that  when  the  tng  started  from  South  Amboy  there 
were  no  recognizable  signs  of  bad  weather.  The  barometer  was,  in- 
deed, low,  though  it  was  rising  towards  evening;  cautionary  signals 
had  been  displayed  in  New  York  since  the  morning;  and  these  signals 
continued  to  be  displayed  for  two  days.  These  facts,  however,  were 
not  known  to  those  in  charge  of  the  line  at  South  Amboy,  altboagh 
they  might  have  been  ascertained  by  telegraphic  inquiry,  and  also 
through  Mr.  Chace,  the  general  superintendent  of  this  department  of 
the  respondent's  business.  But  a  low  though  rising  barometer,  and  the 
display  of  cautionary  signals,  are  not  alone,  in  my  judgment,  so  cer- 
tain iudications  of  bad  weather  that  trips  of  a  few  hoars'  duration  only 
must  be  condemned,  where  all  the  ordinary  signs  visible  to  experi- 
enced and  practical  seamen  indicate  safe  weather  for  the  trip.  No 
experts  were  called  to  testify  that  the  starting  out  was  improper  un- 
der the  circumstances.    If  such  short  trips  were  condemned  by  law, 
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as  lacking  ordinary  pmdence,  on  aoconnt  of  the  mere  possibility  of 
danger  suggested  by  the  barometer  and  cautionary  signals,  in  thf  ab- 
sence of  any  other  unfavorable  indicaticms,  much  of  the  towing  busi- 
ness of  this  harbor  must  often  come  to  a  standstill  for  a  considerable 
period,  except  at  the  risk  of  the  tugs  as  insurers.  Clearly,  that  is 
not  the  practice;  nor  is  it  the  fair  import  of  the  contract  of  the  parties 
in  taking  such  boats  to  tow.  Fractioee,  or  so-called  customs,  that 
are  at  variance  with  the  obligations  that  the  rules  of  law  impose,  are  in- 
deed void,  and*  afford  no  defense.  The  Wm.  Murtaugk,  3  Fed.  Bkp. 
404.  Bat  there  is  no  rule  of  law,  and  I  am  not  prepared  tg  hold,  that 
short  towing  trips  must  be  condemned  so  long-  as  the  barometer  is 
low,  though  rising*  and  cautionary  signals  are  displayed,  in  the  ab- 
sence of  all  oibra  indications  of  probable  bad  weather. 

The  requirements  of  law  are  BubstantioUy  the  same,  both  as  to  the 
adequacy  of  the  tug  for  the  work  ase^ed  her,  and  as  to  proper 
weatber  for  starting  out ;  and  it  is  the  same  that  is  applied  to  sea- 
worthiness in  general,  viz. :  reasonable  sufficiency  for  the  particular 
trip  or  voyage,  according  to  the  judgment  of  persons  versed  in  the  busi- 
ness. The  defense  of  u&Beaworthiness  is  not  made  out  by  showing  that 
"a  stouter  ship  might  have  survived  the  peril."  Amiet  v.  Stevent, 
1  Strange,  128.  The  law  does  not  require  a  vessel,  to  be  seaworthy, 
to  be  capable  of  withstanding  every  peril;  nor  that  a  tug  be  capable 
of  rescuing  her  tow  in  all  weather ;  nor  that  she  shall  start  only  wbea 
there  is  no  possibility  of  danger;  nor  that  the  master  in  an  emer- 
gency BbaU  infallibly  do  that  which,  after  the  event,  others  may  think 
would  have  been  best.  The  Hornet,  17  How.  100 ;  The  Star  of  Hope, 
9  Wall.  280;  The  W.  E.  Qladwish,  17  Blatchf.  77,  83;  The  Mohawk, 
7  Ben.  139.  The  tug  must  be  reasonably  adequate  for  the  work  un- 
dertaken; managed  wil^ieaaonable  judgment  and  nautical  skill;  and 
she  must  start  only  in  weather  that  in  the  judgment  of  nautical  men 
is  reasonably  safe  for  the  trip.  In  whatever  form  the  question  comes 
up,  whether  as  to  seaworthiness,  adequacy  for  the  work,  or  the  time 
uf  starting,  it  is  a  practical  question  of  reasonable  prudence  and 
judgment.  And  as  regards  seaworthiness  in  general,  or  the  ade- 
quacy of  the  tug  for  the  work  nndertaken,  there  is  no  other  final  cri- 
terion than  the  judgment  of  practical  men  versed  in  the  business  and 
the  customs  and  usages  of  the  time  and  place,  viewed  as  representing 
the  judgment  and  knowledge  of  the  time.  To  show  this,  the  custom 
and  practice  of  nautical  men  is  admissible.  See  The  Titania,  19  Fbd. 
Bep.  101,  105-109,  and  cases  there  cited.  The  exercise  of  reason- 
able prudence  and  judgment,  measured  by  this  standard,  does  not  ex- 
clude some  remaining  maritime  risks.  Against  these  risks  it  is  the 
province  of  insurers  to  provide;  otherwise,  the  shipper  is  bis  own 
insurer. 

In  the  present  case  the  consignee  had  telegraphed  to  the  respond- 
ents: "Please  send  the  Bed  Bank  boats  down  to-night,  it  possible; 
the  Shrewsbury  may  freeze  up  any  day."    In  the  judgment  of  the  two 
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oapiains  who  were  the  libelants*  vitnesms,  as  veil  as  in  the  jadgment 
of  all  the  other  witnesses  who  testified  on  this  point,  there  was  noth- 
ing apparent  in  the  weather  that  should  deter  them  from  starting. 
Had  they  not  started,  and  had  the  Sbrewsbory  frozen  up  the  next 
day,  a  claim  of  damages  might  have  been  interposed.  AU  the  usual 
preeantions  were  taken.  -  No  similar  accident  on  this  line  has  occarred, 
either  before  or  since.  The  same  tug  has  been  in  ose,  and  in  the  same 
way.  No  witnesses  have  expressed  the  judgment  that  the  weather 
was  unfit  for  starting.  The  evidence  shows  that  the  Mile  &  Evie  was 
built  for  this  express  purpose;  that  she  was  adequate  to  handle  the 
tow  in  any  ordinary  weather  that  was  to  be  expected.  I  am  not  pre- 
pared to  hold  these  trips  unjustifiable  in  law  on  account  of  their  pe- 
culiar dangers,  and  the  evidence  does  not  clearly  establish  any  actual 
negligence  or  want  of  reasonable  care;  and  even  the  Iobb  that  subse- 
quently happened  arose,  as  it  seems  probable,  not  from  anything  indi- 
cated by  the  barometer  or  the  cautionary  signals,  but  from  a  sudden 
squall  from  the  north-west,  quite  probably  wholly  independent  of 'the 
conditions  indicated  by  the  long-continaed  signals  and  barometric  ob- 
servations. The  libelants,  moreover,  were  as  familiar  with  the  eea 
perils  of  the  route  as  the  respondents  were.  As  the  line  was  an  es- 
tablished one,  and  in  use  by  the  libelants,  it  cannot  be  doubted  that 
they  were  acquainted  with  the  means  of  transportation  employed  and 
the  modes  of  navigation.  Under  these  circumstances  the  contract 
of  the  parties  implied  by  law  was  for  the  exercise  of  reasonable  pru- 
dence, judgment,  and  skill  in  towing  the  barges  according  to  the  cus- 
tomary methods  and  usages  of  the  line. 

I  think  this  loss  was  one  properly  to  be  ascribed  to  the  perils  of  nav- 
igation, in  a  sudden  squall,  not  reasonably  to  have  been  anticipated; 
and  not  to  inadequacy  of  the  tug,  or  to  want  of  reasonable  skill  or  judg- 
ment, either  in  not  keeping  out  of  danger,  or  in  avoiding  it  when  it 
overtook  them.  The  Geo.  L.  Oarliek,  30  Fed.  Rep.  647;  The  Jameg 
P,  Doaaldtm,  19  Fed.  Bbp.  2A4 ;  The  Charles  Allen,  23  Fed.  Bep.  407. 
There  must,  therefore,  be  judgment  for  the  reapondents;  but  coats 
will  not  be  awarded  against  the  receiver. 
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The  Lubay.' 
VioEEBT  and  another  v.  The  LtmAT, 
BoLLiBON  V.  The  Lubat  and  The  Gbaoe. 
(DMriet  Court,  B.  D,  Virginia.  Hatob  16, 1B8S.) 

1.  Cou-raioN— Stkambrs— Foa — Fault. 

A  steamer  movlnK  south,  on  ihe  western  side  of  the  channel,  at  the  rate  of 
four  and  three-fourui  miles  an  hour,  with  the  tide,  which  rate  is  barely  8Ufi9- 
cient  for  steerage  way,  there  being  a  dense  fog  at  the  time,  is  not  movinf  w 
fast  as  to  be  in  fault  for  a  collisiou  with  aa  approaching  steamer,  which  Is  mov- 
ing at  the  rate  of  five  and  one-third  mites  an  aour  against  the  tide. 

2.  Bahb— Sperd. 

lo  a  dense  fog  a  speed  of  flva  and  one-lldrd  miles  an  how,  agaliiat  the  tldSt  In 
a  narrow  channel,  when  the  vessel  Is  under  fall  command  of  ntMPuw-way,  la 
too  rapid. 

3.  SaKB— WHIOTLE— PXSHONAI.  iNJUBr  TO  ChEW. 

A  steamer  which  runs  through  a  dense  fog  with  a  whistle  blowing  so  feebly 
and  imperfectly  that  it  gives  no  notice  of  her  proximity  to  neighbonng  vessels, 
is  at  fault,  und  one  of  her  crew,  who  has  been  injured  in  a  collision  with  an 
approaching  vessel  not  in  fault,  may  recover  of  the  steamer  oapkiyiiig  htm 
damages  for  auch  injury.  '  . 

In  Admiialty.    In  a  oause  of  ooUiaion. 

White  d  Qamett,  for  the  Grsoe  and  owners. 

Whitehurst  <£  fiughea,  for  J.  W.  BolUson. 

Sharp  d  Hughes,  for  the  Lnray  and  owners. 

HuoHBs,  J.  On  the  morning  of  January  30,  1888,  the  Bteamera 
Luray  and  Grace  oame  in  collision  afooat  midway  of  the  ship  obannel, 
a  quarter  of  a  mile  N.  ^  E.  from  the  Orauey  isluid  light-house,  in 
Elizabeth  river.  The  Luray  was  on  her  usnal  trip  from  Hampton 
and  Old  Point  Comfort  to  Norfolk.  The  Grace  was  bound  out  from 
Norfolk  on  a  trip  into  the  Rappahannock  river.  The  collision  oc- 
oarred,  according  to  the  weight  of  evidence,  at  9  o'clock,  48  minutes, 
A.  M.  The  Luray  struck  the  Grace  on  her  port  side,  at  an  angle  of 
about,  or  nearly.  30  deg.,  a  little  abaft  of  midship  and  forward  of  her 
boiler,  and  penetrated  her  hull  to  within  three  feet  of  her  side  on  the 
starboard  quarter.  The  keel  of  the  Grace  was  not  struck.  The  Grace 
sank  at  once  in  five  and  a  half  fathoms  of  water.  All  on  board  were 
saved,  ucept  one  passenger,  who  was  in  the  cabin  below,  whose 
body  was  recovered  the  next  day.  Her  fireman,  James  W.  Bollison, 
was  se merely  injured,  and  one  passenger  sastained  temporary  injury. 
The  headway  of  the  Luray  was  arrested  by  the  contact ;  and  she  gave 
all  the  assistance  that  was  possible  in  saving  the  crew  and  passengers 
of  the  Grace.  ^ 

The  oolUsion  occurred  in  a  very  dense  fog, — in  what  is  called  a  fog- 
bank, — which  the  Luray  had  entered  four-fifths  of  a  mile  below,  at 

1  An  appeal  is  pending  from  these  dccisiona. 
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buoy  7.  Tbiff' dense  fog  had  prevailed  daring  the  whole  trip  of  the 
Grace  from  Norfolk  to  the  place  of  coUisioD.  The  distance  of  this 
place  from  Crane;  island  light-hoase  was  520  yards,  and  from  buoy  7 
was  1,670  yards  by  the  chart. 

The  owners  of  the  Grace  file  their  libel  against  the  Lu ray,  claim- 
ing $10,000  of  damages,  which  they  claim  to  have  sustained  from  tb^ 
accident,  and  produce  evidence  to  shov^their  actual  outlay  for  repairs 
to  hare  exceeded  $7,000.  The  contention  of  the  libelants  is  that  the 
Luray  was  running  too  fast  on  the  occasion,  in  such  a  fog  as  then  pre- 
vailed, and  did  not  give  proper  signals,  duly  announcing  her  where- 
abouts, by  steam  whistles. 

The  Grace  is  a  steamer  of  about  41  tons;  and  she  had  but  little 
freight.  She  was  built  for  a  fishing  steamer,  and  had  large  holds  in  her 
hull.  Bhe  is  of  light  structure,  but  was  strong  and  staunch.  Her 
breadth  of  beam  was  16^  feet,  and  her  length  S5  feet.  The  Luray  is 
a  very  strong  and  staunch  boat,  150  feet  in  length  of  keel,  and  had  a 
tonnage  of  three  to  four  hundred  tons.  The  evidence  taken  by  par- 
ties on  either  side  in  this  cause  is  unusually  voluminous;  and  on  sev- 
eral  points  is  absolutely  contradictory  and  irrreconcilable.  I  will  not 
undertake  to  review  it;  though  I  have  given  it  frequent  perusals  and 
much  thought.  I  shall  confine  myself  in  what  follows  to  what  seem 
to  be  the  most  important  questions  in  the  case ;  chiefly  to  the  inquiry 
whether  the  Luray  was  at  fault  in  being  in  the  place  where  the  col- 
lision was,  or  in  running  too  fast  in  the  f<^  that  she  was  in  at  the 
time  of  the  collision;  and  whether  she  was  also  at  fault  in  respect  to 
fog  signals,  and  other  precautionary  measures. 

The  evidence  of  respondents  shows  that  the  Luray  left  the  wharf 
at  Old  Point  Comfort  sharply  at  9  o'clock,  and,  the  fog  being  light  at 
the  time,  came  at  her  usual  speed  of  13  miles  an  hour  to  Sewell's 
Point  wharf;  that  she  ran  in  at  that  wharf,  and  was  seven  minutes 
there  putting  off  cargo;  that  she  resumed  her  trip  and  came  on  for 
Norfolk,  having  lost  10  minutes  in  going  to,  stopping  at,  and  again 
getting  under  way  from  Sewell's  Point  wharf;  that  she  came  as  far  as 
buoy  7  at  the  rate  of  10  miles  an  hour,  or  somewhat  more,  the  fog 
still  not  obstructing  the  vision ;  that  she  reached  buoy  7  at  40  min- 
utes after  9  o'clock,  and  there  struck  and  entered  the  fog-bank;  that 
she  immediately  slowed  down  her  speed,  which,  in  the  course  of  the 
three  succeeding  minutes,  was  reduced  to  half-speed;  that  she  con- 
tinued still  to  check  her  speed  for  three  minutes  longer;  that  at  the 
end  of  six  minutes  from  buoy  7  she  ported  her  helm  a  little,  which 
nearly  destroyed  her  steerage-way,  going  on  a  flood-tide  only  at  the 
rate  of  "4  or  5  miles  an  hour,  not  more  than  that,  over  the  ground;" 
that  two  or  three  minutes  later,  as  her  engineer  was  about  to  increase 
her  speed,  in  order  not  to  lose  her  steerage-way  the  Grace  shot  out 
of  the  fog  across  her  bows  so  near  to  her  that  all  witnesses  agree  it 
was  impossible  to  avoid  a  collision. 

The  evidence  further  shows  that  the  Grace  was  crossing  the  bows 
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of  the  Luray  at  an  angle  of  about  or  nearly  80  deg.,  although  the 
Orace's  pilot  and  master  testify  that  she  vas  moviag  N.  ^  W.,  and 
although  the  navigators  of  the  Laray  ieatify  that  she  was  moving  8. 

E.  up  to  three  minutes  before  the  'collision,  when  she  ported  her 
helm  a  little,  throwing  her  slightly  farther  to  the  west.  Here  is  a  point 
in  regard  to  which  the  evidence  is  conflicting.  The  burden  of  proof 
is  on  the  libelants,  and  the  evidence  leaves  this  matter  in  doubt,  with 
the  probabilities  against  the  Grace.  It  is  eoneeded  that  the  angle  of  > 
collision  was  about  80  deg.  The  Grace  claims  to  have  been  beading 
directly  from  buoy  9  to  buoy  7;  but  she  was  in  fact  86  to  100  yards 
to  the  west  of  this  course  when  the  collision  occurred.  She  must  have 
passed  near  Craney  Island  light-house,  (which,  by  the  chart,  is  115 
yards  westward  of  a  straight  course  from  buoy  9  to  buoy  7 ;)  for  Gapt. 
Kenney,  her  master,  testified  that  he  was  steering  from  the  lighi-'house 
for  a  buoy  a  quarter  Of  a  mile  north,  which  could  only  be  red  buoy  B, 
which  is  due  north  of  the  light-house,  and  which  is,  by  the  chart,  120 
yards  west  of  a  straight  course  from  buoy  9  to  buoy  7,  on  the  western 
edge  of  the  channel.  Her  pilot  must  have  been  aware  of  this  fact, 
and  must  have  been  crossing  obliquely  eastward  to  regain  the  coarse 
he  was  intending  to  pursue  when  the  collision  occurred.  Th«  Grace 
was  under  the  disadvantage  of  a  thick  fog  all  the  way  down,  was  con- 
tinually uncertain  of  her  position,  as  was  shown  by  her  master's  con- 
stant heaving  of  the  lead,  and  could  not  avoid  varying  materially  from 
her  intended  course  a  great  part  of  the  time.  Moreover,  her  pilot  was 
not  a  licensed  Virginia  pilot,  and  her  master  was  not  especially  fa- 
miliar and  experienced  in  these  waters.  If  the  Grace  had  been  on  a 
direct  course  from  buoy  9  to  buoy  7,  as  she  desired  to  be,  the  chart 
shows  that  at  the  time  of  the  collision  she  would  have  been  100  yards 
to  the  east  of  where  she  actually  was,  and  that  a  collision  would  not 
have  been  possible. 

It  was  not  a  fault  that  the  Luray  was  where  she  was,  near  the 
western  edge  of  the  ship  channel,  with  helm  a-port.  Unless  signaled 
to  the  contrary,  vessels  usually  pass  each  other  port  to  port,  each  one 
passing  on  her  starboard  side  of  the  channel.  This  is  where  the 
Luray  was  running  in  coming  up  the  ehannel.and  it  is  not  pretended 
that  she  got  a  signal  to  pass  the  other  side.  The  middle  of  the  ship 
channel  at  that  place  is  shown  by  the  evidence  and  the  chart  to  be 
not  more  than  50  yards  from  the  west  bank;  while  on  the  east  side  • 
there  is  more  than  half  a  mile  of  deep  water,  spreading  oat  to  the 
mouth  of  Tanner's  creek.  I  conclude  from  all  the  evidence  under 
this  head  that  the  Grace  before  the  collision  had  been  quite  near  the 
west  bank  of  the  channel,  and  that  this  not  being  the  proper  side 
for  a  vessel  going  north,  she  was  crossing  over  to  gain  a  direct  course 
from  buoy  9  to  buoy  j,  when  she  encountered  the  Luray ;  that  at 
that  moment  she  was  beading  much  more  directly  across  the  chan- 
nel than  a  course  N.  ^  W.;  and  that,  by  being  on  her  port  side  of 
the  channel,  in  a  fog,  and  in  addition  crossing  the  channel  at  an  <ingle 
v.2-lF,no.l3— 48 
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of  nearly  SO  deg.,  slie  rendered  ^  eolliaion  vtth  vaj  vugel  meeting 
her  more  or  less  mevitable. 

The  unfortunate  position  and  attitude  of  the  Grace  at  the  time  of 
the  oollision  would  not  relieve  the  Luraj  of  faait,  however,  if,  at  the 
time,  the  Lnray  was  running  faster  than  is  allowable  in  a  fog.  The 
speed  of  the  Luray,  therefore,  while  in  this  fog-bank,  is  the  very  gist 
of  this  case ;  and  I  shall  enter  into  the  inquiry  on  that  point  \0th  all 
the  minuteness  of  scmtiny  which  the  case  admits.  The  proof  is  that 
she  left  Old  Point  wharf  sharply  at  9  o'clock;  that  she  ran  at  the  rate 
of  13  miles  an  hoar  until  reaehing  Sewell's  point ;  that  she  lost  10 
minutes  in  toaching  at  the  wharf  there ;  and  that  she  was  at  buoy  7 
at  40  minutes  after  9.  The  distance  from  Old  Point  to  buoy  7  is 
shown  by  the  chart  to  be  11,385  yards,  or  five  and  a  half  nautical 
miles.  If  the  Luray  bad  run  at  the  rate  of  12  miles  an  hour  over 
the  whole  distance,  then  oalenlation  shows  that,  allowing  10  minutes 
for  the  delay  at  Sewell's  point,  she  would  have  reached  buoy  7  at  9 
o'clock,  S7^  minutes;  but  the  proof  is  that  she  did  not  reach  there 
until  9 :  40,  having  lost  2^  minutes  by  running  at  less  than  fall  speed 
between  Sewell's  Point  wharf  and  buoy  7.  From  that  buoy  to  the  place 
of  collision  is  shown  by  the  chart  to  be  1,670  yards,  or  rather  more 
than  four-fifths  of  a  nautical  mile.  The  collision  occurred  at  9  o'clock 
and  48  minutes.  The  Luray  was  therefore  eight  minutes  in  running 
the  1,670  yards.  It  is  important  to  ascertain  how  those  yards  were 
run.  On  reaching  buoy  7  the  evidence  is  that  she  was  running  at  the 
rate  of  ten  miles  an  hour,  and  that  she  was  then  rung  down  to  slower 
speed  in  consequence  of  her  having  entered  the  fog-bank.  Her  nav-* 
igators  testify  that  in  three  minutes  she  had  been  brought  down  to  half 
speed,  say  six  miles  an  hour;  that  she  continued  to  be  brought  slower 
for  three  minutes  longer ;  that  then  her  helm  was  ported  a  little,  which 
still  further  checked  her  steerage-way ;  and  that  in  two  minutes  more, 
when  the  collision  happened,  she  had  aearcely  enough  steerage-way 
for  navigation.  I  will  endeavor  to  distribute  her  speed  in  these  eight 
minutes.  Counsel  for  respondents  insist  that  this  interval  between 
buoy  7  and  the  collision  was  nine  minutes.  I  assume  that  it  was 
only  eight  minutes,  which  assumption  is  to  that  extent  adverse  to  them. 
,  If  the  Luray  ran  at  the  average  rate  of  nine  and  one-half  miles 
an  hour  during  the  first  minute  after  passing  buoy  7,  at  the  average 
rate  of  eight  miles  during  the  second  minute,  and  at  the  average  rate 
of  seven  miles  during  the  third  minute,  the  result  was  as  follows: 
She  ran  in  the 

First  minute,  ......  830  yards. 

Second   "  277  " 

Third     "  -  243  " 

Total        .        -         -  .      •  -      ■  -  850  yards. 

— and  at  9 :43  she  was  within  1.670  less  850  yards,  or  820  yards,  of 
the  place  of  collision,  and  within  five  minutes  of  the  time  of  the  ao- 
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cident.  Xt  she  then  ran  all  these  five  minates  at  an  equal  speed,  and 
vas  not  slowing  down  still  more,  as  the  evidenoe  shows  that  she  was 
doing,  she  ran  daring  this  five  minutes  at  the  rate  of  164  yards  a  min- 
ute, or  rather  less  than  four  and  three-foartfas  miles  an  hour,  and 
struck  the  Grace  when  at  that  speed.  And  this  mathematical  show* 
ing  verifies  the  statement  of  Capt.  Schermerbom  that  at  the  time  of 
the  collision  the  Luraj  was  running  at  the  rate  of  "4  w  6  miles  an 
hour,  not  more,"  (see  page  7  of  the  testimony  bound  in  book  form ;) 
and  of  Mr.  Boss,  the  engineer,  who  states  (page  2  of  his  testimony) 
that  she  was  mnniug  at  the  rate  of  three  to  fire  miles  after  she  had 
slowed  down ;  and  of  Capt.  Skinper,  a  Virginia  branch  pilot,  who  was 
on  board,  and  who  estimated  her  speed  to  be  four  miles  an  hour. 

It  is  to  be  observed  that  the  tide  was  running  flood,  at  the  rate  of 
about  one  mile  and  a  half  per  hour ;  and  that  though  the  Luray  was  run> 
ning,  at  the  time  of  the  collision,  about  at  the  rate  of  four  and  three- 
fourths  miles  over  the  ground,  yet  her  eteerage-way  in  the  water  was 
only  three  and  one-fuurth  miles.  This  was  scarcely  steerago-way 
enough;  and  in  point  of  fact,  Mr.  Ross,  the  engineer,  testifies  (page 
3}  that,  after  the  rudder  bad  been  put  across  the  stem,  he  was  "afraid 
she  did  not  have  steerage^way,  so,  when  he  got  three  bells,  he  was  in 
the  act  of  opening  her  out  a  little."  Corroborating  this  view  is  the 
fact  that  so  large  and  powerful  and  weighty  a  boat  as  the  Luray  was 
stopped  in  her  course  by  coming  in  contact  with  so  small,  light,  and 
yielding  a  boat  as  the  Grace,  and  stopped  before  she  bad  out  across 
her  bull  by  nearly  three  feet.  If  the  Luray  had  had  the  headway 
with  the  current  of  10,  or  even  8,  miles  an  hour,  her  navigators  say 
that  she  would  have  passed  entirely  over  the  Grace,  with  headway 
enough  left  still  to  go  on. 

I  think  the  conclusion  cannot  be  resisted,  and  is  entirely  warrant- 
able, that  the  Luray  was  running  when  she  struck  the  Grace  at  the 
lawful  speed  of  about  four  and  three-foorths  miles  over  the  ground,  and 
that  this,  on  the  flood-tide  then  prevailing,  afforded  her  only  enough 
steerage-way  for  safe  navigation.  None  of  the  decisions  of  the  courts 
tequire  a  steamer  mnning  in  a  fog  to  slow  down  to  a  point  at  which 
her  steerage-way  would  be  lost  or  unduly  diminished. 

I  do  not  propose,  in  dealing  with  the  libel  against  the  Luray,  to  go 
into  the  question  whether  the  Grace  was,  in  respect  to  her  own  crew 
and  passengers,  in  fault  on  the  oecasion  of  this  collision;  but  yet,  it 
may  be  inoumbent  on  me  in  the  Laray  Case  to  consider  some  of  the 
points  contended  for  by  the  officers  and  crew,  and  the  counsel,  of  the 
Grace. 

As  to  the  Grace's  whistle,  the  evidence  is  in  hopeless  conflict,  and  I 
shall  not  discuss  it.  I  pass  to  the  question  of  the  speed  at  which  the 
.  Grace  ran  in  coming  down  the  Elizabeth  river  to  the  place  of  collision. 
All  her  witnesses  testify  that  she  left  her  wharf  at  Norfolk  at  about  9 
o'clock  on  the  morning  of  January  30,  1883.  Her  engineer,  Bright* 
man,  who  looked  at  the  clock  in  bis  room,  fixed  the  time  at  just  five 
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iDmuteB  after  9  o'clock.  The  distance  to  the  place  of  collision  is 
shown  by  the  chart  to  be  four  nautical  miles  from  Campbell's  wharf. 
The  officers,  crew,  and  some  of  the  passengers  of  the  Grace  say,  gener- 
ally, that  her  speed  down  river  was  about  three  miles  an  hour.  Now, 
if  this  were  so,  it  took  the  Grace  one  and  one-fourth  hoors  to  run  the 
four  miles,  and  the  collision  did  not  happen  until  fifteen  minutes 
after  10  o'clock.  If  this  were  so,  then  tl^e  Luray  would  hare  been 
running  an  hour  and  a  quarter  (less  10  minutes  for  touching  at 
Sewell's  point)  in  coming  from  Old  Point.  That  is  to  say,  she  would 
have  made  the  trip  ofi  six  miles  and  three-tenths  in  an  hour  and  five 
minutes.  This  is  at  the  rate  of  six  miles  an  hour  averaged  for  the 
whole  distance,  making  no  allowance  for  slowing  down  after  entering 
the  fog-bank. 

The  theory,  therefore,  that  the  Grace  ran  only  at  the  rate  of  three 
miles,  would  exonerate  the  Lu»y,  by  establishing  that,  after  slowing 
down  from  her  average  speed  of  6  miles  an  hour  to  "4  or  5  miles, 
not  more,"  just  before  the  collision,  she  was  not  in  fantt,  having  at 
that  speed  not  more  than  enough  steerage-way.  But  the  engineer  of 
the  Grace  testifies  that  a  httle  while  before  the  collision  his  clock 
showed  9  o'clock,  44  minutes.  His  clock  showed  Norfolk  time.  The 
Lnray's  showed  S  minutes  slower  than  Norfolk  time.  So  that  the 
Grace. left  Norfolk  at  2  minutes  after  9  by  the  Luray's  clock.  We 
have  seen  that  the  collision  occurred  at  48  minutes  after  9  by  the 
Luray's  time;  which  would  be  46  minutes  after  the  Grace  left  Nor- 
folk. Thus  the  testimony  of  the  officer  of  the  Luray,  who  looked  at 
her  dock,  and  that  of  the  officer  of  the  Grace,  who  looked  at  hisclock, 
concur  unconsciously  in  fixing  the  time  of  the  collision.  This  con- 
currence of  the  only  witnesses  whose  testimony  was  definite  and  dis- 
tinct is  worth  more  than  that  of  a  dozen  witnesses  who  guessed  the 
speed  of  the  Grace  in  passing  through  a  thick  fog,  when  all  objects 
that  could  afford  an  idea  of  the  speed  with  which  they  were  passing 
were  hidden  from  the  vision. 

If  the  Grace  made  the  distance  from  Campbell's  wharf  to  the  place 
of  collision — four  nautical  miles — in  45  minutes,  according  to  Capt. 
Schermerhorn's  time,  and  aooording  to  engineer  Brightman's  testi- 
mony, then  she  was  running  against  the  tide  at  the  rate  of  five  and 
one-third  miles  an  hour  with  all  that  speed  for  steerage-way.  If, 
therefore,  either  of  the  two  vessels  was  in  fault  4n  running  unduly 
fast  in  the  fog.  it  was  the  Grace. 

I  will  sign  a  decree  dismissing  the  two  libds  as  against  the  Luray, 
and  allowing  21  days  for  appeals. 

In  the  oasQ  of  James  W.  RoUiaon  v.  The  Luray  and  TJie  Grace,  the 
libel  of  James  W.  BoUison  against  both  the  steamers  for  damages, 
caused  him  by  badly  crushing  a  leg,  and  subjecting  him  to  a  long  and 
painful  illness  ftt  St.  Vincent's  hospital,  a  considerable  loss  of  time, 
great  pain  and  suffering,  and  the  ultimate  amputation  of  a  leg,  de- 
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pends  Bubstantially  apon  the  same  prineiples  sb  thoBe  which  deter- 
mine the  ease  of  the  ovuera  of  the  Grace  against  the  Luray.  ^ 

The  libelant,  James  W.  BoUison,  who  was  fireman  on  the  Grace, 
certainly  is  entitled  to  reoover  against  one  or  the  other  of  the  steam- 
erB;  for  the  oollision  was  the  result  of  fault,  and  not  of  inevitable  ao- 
cident.    I  have  stated  why  I  think  the  Luray  was  not  in  fault. 

I  have  also  shown  that  the  Grace  wks  running  at  the  rate,  over  the 
ground,  of  five  and  one-third  miles  an  hour,  against  the  tide,  in  full 
command  of  her  steerage-way,  and  in  a  very  dense  fog.  I  am  not 
prepared  to  say  that  five  and  one-third  miles  an  hoar  is  too  fast,  under 
all  circumstances,  for  a  steamer  to  run  in  a  thick  fog.  but  I  do  think 
that  when  she  has  full  command  of  steerage-way,  is  in  a  fog-bank, 
and  in  a  river  channel  somewhat  narrow,  that  that  speed  is  too  fast. 
Indeed,  the  Grace  was  running  over  the  water  at  the  rate  of  six  and 
two-tbirds  miles  an  hoar,  the  tide  setting  against  her  at  the  rate  of 
one  and  one-half  miles  an  hour.  This,  ander  the  circumstances,  was 
too  fast. 

As  to  the  whistle,  the  evidence  is  conclusive  that  the  Grace  was 
diligent  in  blowing  it.  I  think  it  is  also  clear  that  before  the  Grace 
set  out  from  her  wharf,  and  b^ore  the  engine  and  boiler  were  in  full 
action,  the  whistle  made  a  great  noise,  probably  too  much  noise. '  But 
after  she  got  under  way  and  well  out  on  her  trip, — indeed,  as  she 
was  getting  out  into  the  harbor. — her  whistle  was  oondemned  as  de- 
fective by  steam-boat  men,  who  heard  it  from  a  greater  or  less  dis- 
tance. The  testimony  of  the  officers  of  the  Koper,  the  fairchilds,  the 
Honing,  and  tbe  Virginia,  boats  which  she  passed  at  different  stages 
on  her  trip  down  the  river,  seems  to  establish  the  fact  that  the  whistle 
did  not  give  a  proper  signal,  or  one  that  could  be  heard  and  under- 
stood by  vessels  meeting  her  in  a  fog.  The  more  vigorously,  there- 
fore,  that  she  blew  her  whistle,  the  more  fully  she  demonstrated  to 
vessels  at  some  distance  that  it  was  defective.  The  object  of  £^ving 
tbe  fog-signal  is  to  make  a  moving  vessel's  position  known  to  other  ves- 
sels in  motion  in  the  same  waters;  it  is  not  to  advertise  to  her  own 
crew  and  passengers,  or  to  people  in  neighboring  docks,  that  she  is 
at  hand;  it  is  solely  to  show  to  vessels  navigating  the  same  waters 
with  herself  her  presence  and  position.  If  her  whistle  is  insufficient 
to  give  the  notice  to  such  vessels,  as  that  of  the  Grace  did  not  do  to 
tbe  Honing  or  the  Virginia  or  tbe  Luray,  although  blown  vigorously, 
then  it  was  fatally  defective  in  respect  to  the  prime  object  for  which 
it  is  employed  in  navigation,  and  must  be  oondemned.  When  Gapt. 
Dawes,  of  the  Virginia,  hallooed  to  the  Oraee,  on  discovering  that  the 
strange  noise  she  was  making  was  intended  for  a  fog-whistle,  that 
"she  had  better  sell  it  and  buy  a  fog-horn,"  she  ought  to  have  done  at 
once  what  the  Honing  did, — she  ought  to  have  got  in  to  some  wharf. 

Bollison  is  entitled,  in  my  opinion,  to  recover  damages  from  the 
Grace,  and  I  do  not  feel  justified  in  assessing  them  at  less  than  |5,050. 
I  will  so  decree,  and  allow  31  days  for  appeal. 
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Thb  CoHoao. 
{Dittria  Court,  B.  D.Virginia.   Much  10, 18B6.) 

1.  COLLrSION — COASTINO  STEAMER — LlOHTS. 

A  coHsiing  steamer  cot  rigged  for  satis,  whicb  navigates  oairow  channeb,  b 
In  fault  in  not  carrying  the  central  range  of  two  white  lights  required  by  the 
rules,  and  in  showing  instead  a  single  white  masthead  light.  In  narrow  chan- 
nels and  rivers  this  range  of  lights  is  essential  in  order  to  indicate  bercourae 
accurately  to  approaching  vessels. 

3.  Same — Bithdeh  or  Proof. 

When  the  question  arises,  the  burden  of  proof  is  on  (he  vessel  whose  Hghts 
are  attacked  to  sliow  by  clear  proof  that  her  lights  were  properly  placed  ud 
burning  at  and  just  before  the  collision. 

8._Saiie— FaOTiT. 

An  approaching  vessel  which  sees  only  a  white  light  on  the  other  Teasel,  and 
regulates  her  movemcntH  on  the  assumption  that  such  vessel  is  at  anchor,  la  not 
in  fault  in  case  of  collision,  but  the  other  veH&cl  iti  solely  lialile. 

In  Admiralty.    Libel  for  coUiBion. 
Sharp  d  HugheSf  for  libelant. 

Starke  d  Martin  and  White  d  Gdmett,  for  respondent. 

Hughes,  J.  The  collision  which  is  the  subject  of  this  libel  hap- 
pened at  halt  past  11  o'clock,  on  the  night  of  August  30,  1884,  in 
the  southern  part  of  Currituck  sound.  The  government  of  the  United 
States  has  excavated  a  canal  80  feet  wide,  and  9  or  10  feet  deep, 
through  the  sound  and  in  North  Landing  river;  the  former  naviga- 
tion and  natural  depth  of  water  having  been  only  from  six  to  six  and 
'  a  half  feet.  On  each  side  of  the  artificial  canal  the  water  of  the 
sound  spreads  out  with  its  original  depth.  The  government  has  placed 
gas  beacons  along  this  canal  to  mark  each  change  in  its  ooorae,  the 
general  course  being  about  8.  by  E.  This  collision  happened  at  aboot 
three-quarters  of  a  mile  north  of  beacon  light  No.  7,  at  a  point  two 
miles  north  of  Long  Point  light.  The  water  of  the  sound  east  of  the 
canal  or  cut  at  the  place  of  the  collision,  is  six  to  six  and  a  half  feet 
deep.  The  collision  occurred  between  the  steamer  Fairchilds,  going 
south,  and  the  steamer  Gonoho,  going  north;  the  Fairehilds  drawing 
five  and  a  half,  the  Conoho  seven,  feet.  The.  Fairchilds  was  sunk 
and  her  cargo  damaged ;  and  this  libel  is  brought  by  the  owner  of  the 
Fairchilds  and  by  her  master,  for  the  damages  sustained  by  vessel 
and  cargo. 

The  evidence  of  the  libelants  presents  the  following  case:  The 
Fairchilds  had  met  and  passed  the  tug  Belle  Yij^^ia,  in  tow  of  a 
raft,  about  three  miles  north  of  beacon  7,  and  some  distance  north  of 
beacon  6.  She  had  up  all  her  regulation  lights;  namely,  her  green 
and  red  side  lights,  her  aft  white  light  high  up  above  decks,  and 
her  lower  forward  white  light.  She  passed  the  tug  port  to  port.  The 
Fairchilds  held  her  eonrae  in  the  cut  nntil  after  passing  beacon  6, 
and  saw  a  white  light  ahead  of  her,  nearly  in  range  with  beacon  7. 
She  took  this  to  be  the  light  of  a  vessel  at  anchor.   The  night  was 
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dark ;  there  was  a  strong  wind  from  the  west;  a  Bqnall  had  prevailed, 
but  was  Bubsiding.  Gonclading  that  the  light  ahead  was  an  anchor 
light,  the  master  of  the  Fairchilds  resolved  to  pass  to  the  eastward 

around  the  stem  of  the  vessel  supposed  to  be  at  anchor,  there  being 
danger  of  fouling  his  propeller  in  passing  over  the  anchor  and  chain 
of  a  vessel  at  anchor,  and  the  water  east  of  the  out  being  about  six 
and  one-half  feet  deep.  He  first  slowed  down  and  starboarded  his 
helm.  "While  in  the  act  of  mnning  this  course,  making  for  the  east 
of  the  ent,  he  discovered  that  the  vessel  which  he  had  supposed  to  be 
at  anchor  was  moving  towards  him,  and  was  within  a  hundred  yards 
of  him.  He  immediately  blew  four  whistles  and  backed  his  engine, 
and  had  barely  checked  the  headway  of  the  Fairchilds  when  she  was 
run  into  by  the  other  vessel,  abreast  of  the  forward  hatchway,  and  so 
damaged  that  she  sank  in  a  few  minutes,  on  the  east  side  of  the  cut, 
in  six  and  one-half  feet  of  water.  The  other  vessel  proved  to  be  the 
steamer  Gonoho.  Capt.  MoHomey,  n&aster  of  the  Fairchilds,  and  all 
the  crew  of  this  steamer,  testify  that  th^y  saw  no  other  light  on  the 
Gonoho  exeept  a  white  light,  high  up  and  forward  of  midships.  The 
proof  of  the  crew  of  the  Gonoho  is  that  this  light  was  43  feet  above 
the  deck.  Gapt.  Spidden,  master  of  the  tug  Belle  Virginia,  testifies 
that  after  the  Fairchilds  bad  passed  him  he  saw  the  white  light  of 
the  Gonoho,  and  took  it  to  be  that  of  a  vessel  at  anchor;  that  he  saw 
no  other  light;  and  that  if  her  side  lights  had  been  burning  he  could 
and  would  have  seen  them.  The  bridge-tender  at  Goinjock,  five  miles 
south  of  the  place  of  collision,  and  a  man  who  lived  at  the  bridge, 
testified  that  when  the  Gonoho  passed  them  she' had  up  only  one  white 
light.  They  were  examined  apart,  and  though  subjected  to  a  rigid 
cross-examination,  these  two  witnesses  corroborated  each  other  in  their 
statements. 

The  seventh  rale  of  navigation,  prescribed  by  act  of  congress  as  to 
signal  lights  for  steamers  under  way,  requires  that  "coasting  steamers 
and  those  navigating  bays,  lakes,  or  inland  waters,"  etc.,  "other  than 
the  Mississippi  and  its  tributaries,  shall  carry  red  and  green  side 
lights,  as  prescribed  for  ocean  steamera,  and  a  central  range  of  two 
tckite  lightSf  the  after  light  being  carried  at  an  elevation  of  at  least 
fifteen  feet  above  the  light  at  the  head  of  the  vessel,  the  head-light 
to  show  through  20  points  of  the  compaes,"  etc.,  "and  the  after 
light  to  show  all  around  the  horizon."  Rule  second  provides  that 
the  lights  prescribed,  "and  nootktrs,  shall  be  carried  in  all  weathers 
between  sunset  and  sunrise."  The  board  of  supervising  inspectors, 
in  the  rules  and  regulations  prescribed  for  lakes,  bays,  sounds,  rivers, 
and  the  seaboard,  as  authorized  by  acts  of  congress  of  1871,  1875, 
1881,  and  1882,  require  as  follows,  (see  rules  and  regulations,  ap- 
proved March  5,  1884,  p.  47 :)  **If  at  anchor,  all  vessels,  without 
distinction,  must  exhibit  a  bright  white  light  at  least  twenty  feet 
above  the  surface  of  the  water." 

The  strict  observance  of  these  rules  is  necessary  to  the  safety  of 
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navigation.  By  their  observance  the  navigation  of  steamers  at  night' 
is  rendered  as  safe  as  it  is  by  day.  The  rule  for  inland  waters  and 
narrow  channels  differs  in  one  respect  from  that  for  open  waters.  It 
not  only  requires  the  two  colored  side  ligbts,  but  it  requires  the  two 
white  range  lights,  to  be  np  and  burning.  The  red  and  white  side 
lights  only  show  in  what  general  directum  .the  steamer  is  going;  they 
do  not  show  with  accuracy  the  coune  held  by  the  steamer  moving  in 
that  general  direction,  hi  narrow  waters  it  is  necessary  to  safety 
that  this  course  shall  be  known;  and  the  high  light  aft,  and  the  lower 
light  forward,  fixed  on  a  range  with  the  center  of  the  vessel,  as  re- 
qnired  by  rule  7,  shows  this  course. 

These  two  sorts  of  lights  are  probably  more  important  in  narrow 
channels  than  the  red  and  white  ligbts.  They  are  both  essential.  It 
is  for  this  reason  that  every  steamer  navigating  narrow  waters  at 
night  is  required  to  have  these  lights  up.  If  a  steamer  has  them  not 
it  is  in  fault;  it  is  grossly  in  fftult.  It  takes  the  risk  and  responsi- 
bility of  whatever  may  happen  when  they  are  not  np.  The  burden 
of  proof  is  upon  the  steamer  to  show  that  they  were  up.  The  proof 
mast  be  positiTS.  It  must  not  be  a  matter  of  inference.  These  Ughts 
must  be  shown  to  have  been  np  at  the  time  of  the  collision,  and  long 
enough  during  the  moments  just  previously  to  have  permitted  the 
approaching  vessel  to  make  the  maneuvers  proper  for  avoiding  a  col- 
lisiott.  There  can  be  no  safe  navigation  of  our  inland  watera  by 
steamers  at  night  unless  the  master  of  each  steamer  kaoto*  that  these 
lights  are  up  at  every  moment  while  he  is  in  motion.  What  I  said 
in  the  case  of  The  Oliver^  22  Fed.  Bep.  848,  I  repeat  with  emphasis 
and  enlargement:  the  law  as  to  lights  is  imperative.  It  must  be 
obeyed.  It  must  be  effectively  obeyed.  Obedience  to  the  require* 
ments  of  the  law  must  be  certain  and  unremitted.  The  master,  or 
officer  in  charge,  must  know  that  the  lights  are  continually  up.  Con- 
jecture will  not  do.  If  he  does  not  look  to  it  himself  he  must  have  a 
lookout  on  deck,  not  only  to  keep  the  lights  constantly  burning,  but 
to  be  able  to  say  positively,  in  the  event  of  a  collision,  that  they  were 
np  before  and  at  the  time  of  it.  The  courts  must  not  foe  driven  to  the 
necessity  of  fishing  for  the  truth  in  the  anoertain  and  conflicting  tes- 
timony of  the  seamen  of  rival  crews. 

The  case  under  consideration  turns  chiefly  upon  this  question  of 
the  lights  of  the  Concho.  It  is  not  pretended  that  this  steamer  had  ' 
a  white  light  aft,  showing  all  around  the  horizon,  nor  a  head-light 
forward,  at  least  15  feet  lower.  Without  these  range  lights,  the  Fair- 
childs  would  not  know  the  Gonoho's  course.  It  is  not  proved,  even 
by  the  Conoho's  own  witnesses,  that  she  had  a  red  light  burning  just 
before  the  collision.  These  witnesses  leave  that  important  matter  to 
conjecture.  All  the  Conoho's  own  witnesses  agree  that  the  red  light 
was  out  immediately  after  the  collision.  None  of  them  could  prove 
that  it  was  burning  immediately  before.  The  existence  of  this  light 
was  essential  to  authorize  the  Fairchilds  to  pass  to  port  down  the 
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west  bank  of  the  cut.  TJnleBS  it  was  burning,  the  Fairohilds  had  no 
right  thus  to  pass  to  port.  The  green  light  of  the  Conobo»  being  on 
the  opposite  side  of  that  on  whioh  the  Fairohilds  would  have  passed 
if  she  had  known  the  Gonoho  was  moving,  could  not  probably  have 
been  seen  if  lighted;  and  therefore,  whether  it  was^umiug  or  not,  is 
not  an  essential  question  in  the  case.  Still,  no  witness  of  the  Con-. 
oho  testified  that  it  was  burning  immediately  before  the  collision. 
All  that  they  eonld  say,  and  all  that  the  crew  do  say,  is  that  it  was 
burning  just  after  the  collision.  I  know  not  how  to  reconcile  the 
testimony  of  all  the  witnesses  of  the  libelants,  who  say  that  they  did 
not  see  the  green  light  of  the  Conoho,  {some  of  them  insisting  posi- 
tively that  it  was  not  bnming,)  with  the  testimony  of  ail  the  crew  of 
the  Gonoho,  that  it  was  boraing  jast  after  the  collision,  except  in  one 
way. 

The  duty  of  attending  to  the  lights,  and  putting  them  in  place  after 
sunset,  belonged  to  one  of  the  colored  wheelsmen,  Tobe  Jones.  At 
the  time  of  the  collision  this  man  was  lying  awake  in  his  berth  be- 
low, waiting  to  go  upon  his  watch  at  12  o'clock.   As  the  Conoho 
crashed  into  the  Fairohilds,  Jones  heard  the  master  of  the  latter  sing 
out  angrily,  "What  are  you  doing  with  your  lights  oat?"   He  says 
he  ran  up  on  deck,  and  the  green  light  on  the  starboard  deck  was 
burning.    He  says  he  then  looked  on  the  port  side,  and  that  light  was 
out.    He  adds  that  be  took  that  light  out  of  the  box,  and  it  was  warm. 
Here  was  a  man  whose  plaee  depended  on  showing  that  those  lights 
were  up.    It  was  natnriil  for  him  to  run  up  and  light  the  green  light 
as  soon  as  possible.    It  was  nataral  for  him,  finding  that  everybody 
else  had  discovered  that  the  red  light  was  oat  before  be  could  light 
it,  to  insist  that  the  lamp  was  the  next  thing  to  being  lighted;  that  it 
was  warm.   The  theory  that  this  interested  man  ran  up  promptly 
and  lit  the  green  li^t  reconciles  aU  the  essential  testimony  in  this 
case;  and  it  is  much  more  rational  to  assume  that  this  one  interested 
witness  told  a  falsehood,  than  that  all  the  rest  of  the  crew  of  the 
Conoho,  or  else  all  of  the  witnesses  of  the  libelant,  including  so  in- 
telligent and  disinterested  a  witness  as  Gapt.  Spedden,  of  the  Belle 
Virginia,  told  a  falsehood.   It  is  unquestionable  that  the  Conoho  bad 
up  neither  of  the  white  range  lights  required  by  the  rules  of  naviga- 
tion; and  that  she  was  in  fault  as  to  both  of  tbem.    The  weight  of 
evidence  establishes,  also,  that  her  side  lights  were  not  burning  just 
before  the  eoUiaiou.   The  burden  of  proof  is  upon  her  to  show  that 
they  were  burning,  and  she  (loes  not  show  it  affirmatively  by  any  con- 
clusive or  reliable  testimony.    She  herself  proves  that  her  lookout 
came  from  off  the  deck  into  the  pilot  bouse  soon  after  passing  Long 
Point  light,  which  was  two  miles  (or  nearly  half  an  hour)  from  the 
place  of  collision.   Just  before  that  accident  she  did  not  have  a  look- 
out on  deck,  either  to  keep  his  eyes  on  the  lights  or  for  any  purpose. 
She  was,  in  these  respects,  at  fault,  not  only  in  her  duty,  but  in  her 
proofs. 
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ThoQgh  the  Gonoho  was  tbas  in  fanlt,  however,  the  FairehildB 
ffoald  not  have  a  right  to  recover,  if,  after  she  had  diBOOvered  the 
real  position  of  the  Conoho,  she  committed  a  fanlt  that  prodnoed  the 
collision.  She  certainly  did  not  commit  a  fault  in  not  trying  to  leave 
the  Conobo  to  port,  and  passing  down  the  west  side  of  the  out.  She 
could  not  safely  do  this.  She  had  no  right  to  do  this  so  long  as  the 
CoDobo  showed  no  red  light.  Seeing  no  red  light,  and  being  in  mo- 
tion, she  was  nnder  the  necessity  of  acting  in  accordance  with  the 
signal  light  or  lights  shown  by  the  Conoho.  The  master  of  the  Fair- 
childs  insists,  with  apparent  trnth,  that  the  Gonoho  showed  ho  lights 
to  indicate  that  she  was  in  motion ;  and,  on  the  contrary,  showed  a 
light  which  could  indicate  nothing  else  but  that  she  was  at  anchor. 
His  own  movements  were  responsive  to  that  signal.  They  were  proper 
for  the  occasion.  The  Faircbilds,  acting  upon  the  direction  of  the 
signal  held  out  to  her^  the  wind  being  from  the  west,  was  rig^t  in 
declining  to  leaye  the  anchor  light  to  port,  lest  she  should  foul  her 
propeller  in  the  anchor  chain,  and  also  did  right  in  slowing  her 
speed,  and  starboarding  her  helm,  to  pass  to  the  eastward  around 
the  stem  of  the  vessel  supposed  to  be  at  anchor.  And  when  all  of  a 
sudden  she  discovered  that  the  vessel  moving  under  anchor  light  was 
a  steamer  in  motion,  within  100  yards  of  her,  she  could  do  nothing 
else  but  blow  four  whistles,  stop,  and  back  her  engine.  She  was  not 
at  fault  in  this.  She  obeyed  rule  21  of  navigation,  which  requiiea 
steamers  when  in  danger  of  collision  to  "stop  and  reverse." 

If,  as  the  testimony  of  libelant  indicates,  tiie  steamers  were  a  hnn* 
dred  yards  from  each  other  when  the  Fairohilds,  in  moving  eastward, 
showed  her  green  light  to  the  Gonoho,  then  the  Conobo  committed  a 
fault  on  seeing  that  green  light.  All  her  witnesses  that  spoke  on  the 
subject  testify  that,  on  seeing  the  green  light  and  blowing  one  whistle, 
the  Gonoho  hard-ported  her  helm.  The  Fairchilds  was  going  at  less 
than  seven  miles  an  hour,  and  the  Conoho  at  five  miles.  They  were 
nearing  each  other  at  the  rate  of  200  to  250  yards  a  minute,  and  the 
Gonoho  had  half  a  minute  in  which  to  sheer  off,  leaving  the  Fair- 
childs to  starboard.  Instead  of  that  she  hard-ported  her  helm,  and 
drove  right  into  the  Fairchilds  at  right  angles.  If,  when  ehe  blew 
her  one  whistle  she  had  instead  blown  two  whistles,  and  hard-star- 
boarded her  helm,  she  might  have  cleared  the  Fairchilds,  if  the  two 
veseels  were  then  100  yards  apart. 

But  it  is  impossible  to  know  with  certainty  whether  this  distance 
was  15  or  100  yards.  The  witnesses  of.  the  Conoho  sfty  that  it  was 
only  15  to  20  yards.  It  is  uncertain,  therefore,  whether  the  Conobo 
did  make  the  collision  inevitable  by  hard-porting  her  helm  and  sound* 
ing  one  whistle,  or  not.  No  conclusion,  therefore,  oan  be  formed  on 
this  subject. 

The  cause  of  the  collision  was  the  tslae  signal  held  out  by  the  Gon- 
oho, in  having  up  to  the  inspection  of  the  Fairchilds  no  range  white 
lights,  no  red  light,  probably  no  green  Ught,  and  in  having  up  only 
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what  the  Fairchilds  had  a  right  to  oonolnde  was  an  anphor  light. 
The  regulation  forbids  the  anchor  hght  to  be  less  than  30  feet  above 
the  water.   It  does  not  forbid  its  being  42  feet  above  deck. 

In  the  interest  of  the  navigation  of  oar  inland  waters,  I  should  not 
dare  to  exonerate  the  Conoho  from  blame  on  the  evidence  in  this  case. 
I  will  refer  to  the  master  the  qoestion  of  damages ;  and  on  the  coming 
of  his  report  will  assess  these,  and  decree  for  the  libelant. 

There  was  no  appeal  from  this  decision.  - 


Ths  GZiASA  Davxdboit  v.  Tas  Tiboxnu. 
The  Baltihou  Stbam-Paokst  Co.  v.  Thb  Glaba  Davidson. 
{Dittriet  (hurt,  B.  D.  Virginia.  July  10,  1885.) 

CoLLTBioN— Sail- Vessel  Affroaoded  bv  Bteaheb— Change  of  CouBflE— Taos- 

mo. 

If  a  Ball-Tessel  ia  tacking  affainst  the  niod,  wbere  there  ia  aufScfent  sea-room 
to  keep  CD,  aUe  U  not  at  liberty  to  change  her  taok  or  course  when  approached 
by  a  siaamer  which  U  trying  to  keep  out  of  her  way.  Nothing  bat  urgent 
necusBity  will  excuse  a  aail-Tessellfor  luffing  and  changing  her  coarse  when  on 
a  tat^,  and  approached  by  a  steamer. 

In  Admiralty.  Gross-libels. 

White  &  Garnttt^  for  the  Baltimore  Steam-packet  Company. 
Bharp  A  Hughes,  for  the  Schooner. 

HuoBEB,  J.  The  collision  complained  of  by  the  libelants  in  these 
cases  occurred  in  Elizabeth  river,  off  Lambert's  point,  a  mile  and  three- 
quarters  below  Fort  Norfolk^  on  the  fifth  of  May  last,  shortly  before  7 
o'clock  in  the  evening.  The  passenger  steamer  Virginia,  a  fast  boat 
owned  by  the  Baltimore  Steam-packet  Company,  was  on  her  regular 
trip  down  the  river,  bonnd  for  Baltimore.  The  schooner  Clara  David- 
son was  tacking  np  the  tiver.  She  had  been  on  a  starboard  taok 
from  below  to  buoy  11,  which  is  the  black  buoy  just  below  Lambert's 
point.  She  had  there  luffed  and  got  upon  a  port  tack,  heading  W.  by 
N.  across  the  river,  close-hauled,  when  her  master  saw  the  Virginia 
off  Fort  Norfolk  moving  down  the  river.  When  about  two-thirds  of 
the  way  across  the  river,  the  schooner  hard  starboarded  and  becketed 
her  wheel,  and  changed  her  course,  intending  to  bring  up  the  chan- 
nel, and  at  the  same  time,  as  her  master  testifies,  to  avoid  ground- 
ing, and  colliding  with  the  schooner  Rachel  Seaman,  which  was  ly- 
ing at  anchor  on  the  western  side  of  the  channel.  There  were  two 
other  schooners  at  anchor  on  the  western  side  of  the  channel,  one  of 
them  near  buoy  10,  and  another  near  buoy  12,  which  were  a  quarter 
of  a  mile  apart.    The  wind  was  blowing  a  light  breeze  from  about 
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Bouth-west,.  and  was  a  little  bafBing.  The  river  off  Lambert's  poini 
was  2,120  feet  wide  for  12  feet  water,  and  3,530  feet  for  6  feet  water. 
Taking  the  mean,  I  oonclade  that  it  was  3,100  feet  for  8  feet  water,  or 
half  a  mile.  The  collision  happened,  therefore,  not  less  than  1,00D 
feet  from  the  western  side  of  the  8-foot  channel.  The  sehooner  was 
running  light,  and  drew  5  feet  water,  exclnslTely  of  the  center-board. 
From  the  time  that  the  Davidson  tacked  at  buoy  11  to  the  moment  of 
collision  was  about  five  to  six  minutes.  When  the  collision  hap- 
pened, the  helmsman  of  tbe  schooner  had  becketed  his  wheel  and  left 
it,  and  was  assisting  in  shifting  the  boom  from  the  pwt  tack,  until 
the  collision  happened.  It  is  contended,  on  the  part  of  the  schooner 
that  from  this  time  to  the  moment  of  collision  was  a  period  of  more 
than  two  minutes.  If  so,  the  helmsman  of  the  schooner  was  all  that 
while  absent  from  his  post;  that  is  to  say,  was  absent  for  mora  than 
two  minates  before  the  collision. 

The  steamer  Virginia  had  come  down  from  off  the  Hospital  light 
below  Norfolk  to  buoy  12  at  the  rate  of  13  miles  an  hoar.  On  reach- 
ing this  buoy,  which  was  rather  more  than  half  a  nautical  mile  (3,830 
feet)  from  the  place  of  collision,  seeiAg  the  Clara  Davidson  and  one 
or  two  other  schooners  in  the  channel  belov,  she  slowed  down  her 
speed  to  five  or  six  miles  an  hour.  The  Clara  Davidson  and  one  of 
these  other  schooners  were  tacking  at  the  time,  in  opposite  directions, 
across  the  river.  The  Virginia  accordingly  determined,  by  slowing 
down,  to  pass  under  the  stem  of  both  vessels  after  they  should  leave 
space  enough  between  them  for  that  purpose.  On  nearing  the  Clara 
Davidson,  after  thus  slowing  down,  the  Virginia  saw  the  Davidson 
change  her  course  by  making  the  maneuver  in  the  channel  of  the  river, 
which  has  been  mentioned.  The  Virginia,  being  then  close  on  the 
Davidson,  immediately  reversed  her  engine  and  backed  her  wheels ; 
but  at  about  the  moment  of  succeeding  in  oheoking  her  headway,  and 
before  moving  backwards,  the  schooner  ran  into  her  on  her  starboard 
bow  or  side. 

Just  above  the  place  at  which  this  collision  occurred,  the  river  makes 
a  decided  bend  to  eastward,  so  that  a  steamer  moving  north  from  above 
the  bend  appears  to  a  vessel  coming  from  below  the  bend  to  head  across 
her  bows.  This  fortuitous  appearance  of  things  must  have  caused 
the  navigator  of  the  Davidson  to  suppose  that  the  Virginia  was  head- 
ing across  her  bows,  and  did  create  the  like  impression  in  some  of  the 
passengers  and  some  of  the  crew  of  the  steamer  herself.  I  therefore 
do  not  think  that  the  change  of  coarse  which  the  Davidson  ventured 
upon  was  a  willful  disregard  of  the  rule  of  navigation  requiring  hor  to 
keep  on,  which  should  have  governed  her  on  the  occasion.  Be  the 
reason  of  the  change  what  it  might,  this  change  of  course  on  the  part 
of  the  schooner  so  demoralized  the  situation  that  the  steamer  at 
once  reversed  her  engine  and  backed  her  wheels,  as  required  in  each 
an  emergency,  and  came  to  a  dead  stand  in  her  course.  While  the 
steamer  was  thus  situated,  the  schooner,  which  was  badly  managed. 


Dgi  , zed  by  Google 


THE  ajkBA.  DAVID60N  V,  THE  VIRGINIA. 


766 


and  had  no  one  at  the  wheel,  and  was  herself  in  an  oumanageable 
condition,  was  driven  upon  the  steamer  in  the  manner  that  has  been 
described. 

The  law  governing  this  ease  is  as  follows :  The  mles  of  navigation 
provide  (role  20)  that  if  two  vessels,  one  of  which  is  a  sail-vessel  and 
the  other  a  steam-vessel,  are  proceeding  in  sach  directions  as  to  in- 
volve risk  of  collision,  the  steam-vessel  shall  keep  out  of  the  way  of 
the  sail-vessel ;  and  (rule  S8)  that  the  sail-vessel  shall  keep  her  coarse. 
In  construing  and  obeying  these  rules  (rule  24)  due  regard  must  be 
had  to  all  dangers  of  navigation,  and  to  any  special  circumstances 
which  may  exist  in  any  particular  case  rendering  a  departure  from 
them  necessary  to  avoid  immediate  danger. 

In  Th0  John  L.  Hashrouekf  93  U.  B.  405,  at  page  405,  the  court  say 
that  "sail-vessels  descending  a  river  are  not  required  to  hold  their 
course  at  the  hazard  of  being  grounded  or  shipwrecked  by  natural  ob- 
structions   *    "    *    when  a  steamer  is  approaching/'  etc. 

In  The  lUincis,  103  U.  S.  398,  the  chief  justice  says,  in  a  case 
similar  to  the  one  at  bar:  "It  was  clearly  a  fault  for  the  sohooner  to 
change  her  course  unless  there  was  a  necessity  for  it.  Mere  con- 
venience was  not  enough.  *  *  *  It  is  not  found  that  the  ice  was 
80  close  under  the  port  bow  of  the  schooner  as  to  make  it  dangerous 
for  her  to  keep  on  as  she  was  going  until  the  steamer  got  by.  *  *  * 
So  far  as  the  findings  show,  the  way  was  open  for  some  distance  ahead, 
and  the  steanier  had  the  right  to  assume  she  might  keep  her  place  in 
mid-channel  and  go  on  with  safety." 

On  the  condition  of  leading  facts  that  have  been  shown  above, 
the  preliminary  questions  in  this  case  are  whether  the  schooner  vio- 
lated rule  S3  of  navigation,  which  required  her  to  keep  on  in  her 
course,  upon  a  port  tack,  on  the  approach  of  the  steamer;  and,  if  bo, 
whether  there  were  any  necessities  of  navigation  controlling  her  suf- 
ficient to  excuse  the  violation.  It  seems  to  have  been  assumed  in  the 
preparation  of  the  evidence  in  this  case  that  the  answer  to  these  ques- 
tions wonld  probably  not  be  in  favor  of  the  schooner;  and  counsel  have, 
with  great  indnstiy,  ingenuity,  and  ability,  presented  the  court  with 
voluminous  evidence  and  elaborate  ai^ument  addressed  to  questions 
of  fault  other  than,  and  independent  of,  the  preliminary  questions 
which  I  have  mentioned.  But  I  do  not  find  myself  at  liberty  to  ignore 
the  inquiry  whether  a  statutory  rule  of  navigation  was  violated  by 
the  schooner.  Those  rules  are  the  law  of  laws  in  cases  of  collision. 
They  admit  of  no  option  or  choice.  No  navigator  is  at  liberty  to  set 
up  his  discretion  against  them.  If  these  rules  were  subject  to  the 
caprice  or  election  of  masters  and  pilots,  they  would  be  not  only  use- 
less, but  worse  than  useless.  These  rules  are  imperative.  They 
yield  to  necessity,  indeed,  but  only  to  actual  and  obvious  necessity. 
It  is  not  stating  the  principle  too  stronf^y  to  say  that  nothing  but  im- 
perious necessity  or  some  overpowering  vis  major  will  excuse  a  sail- 
vessel  in  changing  her  course  when  in  the  presence  of  a  steamer  in  mo- 
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tion;  thai  is,  obeying  the  duty  resting  apon  it  of  keeping  oat  of  her 
way. 

If  the  statutory  roles  of  navigation  were  only  optionally  binding, 
we  should  be  lannched  upon  an  unbounded  sea  ot  inquiry  in  every 
collision  case,  without  rudder  or  cumpass,  and  be  at  the  meroy  of  all 
the  fogs  and  mists  that  would  be  made  to  envelope  tbe  plainest  case, 
not  only  from  conflicting  evidence  as  to  the  facts,  but  from  the  hope- 
lessly conflicting  speculations  and  hypotheses  of  witnesses  and  ex- 
perts as  to  what  ought  to  or  might  have  been  done  before,  during, 
and  after  the  event.  The  statutory  regulations  that  have  been  wisely 
and  charitably  devised  for  the  governance  of  mariners,  furnish  an 
admirable  chart  by  which  the  courts  may  disentangle  themselvea 
from  conflicting  testimony  and  speculation,  and  arrive  at  just  eon- 
ciusions  in  oolUsion  cas^s. 

That  tbe  Clara  Davidson  changed  her  course  while  the  Virginia 
was  approaching  to  pass  her,  is  admitted;  and  yet  it  has  not  been 
shown  that  she  was  under  the  necessity  of  doing  so.  There  was  no 
danger  of  grounding  by  keeping  on  in  her  port  tack.  She  had  a  thou- 
sand feet  of  eight-feet  water  before  her,  and  no  proof  is  adduced  by 
a  single  witness  that  she  would  have  run  the  least  risk  of  groonding. 
Her  master  had  seen  the  Virginia  when  off  Fort  Norfolk,  more  than 
a  mile  and  a  half  distant.  He  had  seen  her  again  at  buoy  12,  when  she 
slowed  down  from  13  to  6  miles  an  hoar.  He  had  thus  had  full  no- 
tice of  her  approach  in  tbe  channel,  which  he  was  crossing  at  the 
slow  speed  of  less  than  four  miles  an  hour.  He  had  no  right  to  pre- 
sume that  the  steamer  intended  to  cross  his  bows,  as  an  excuse  for 
changing  his  own  course.  He  had  no  right  to  make  any  presump- 
tion that  could  exonerate  himself  from  the  duty  of  keeping  on  in  his 
course.  As  already  said,  there  was  no  danger  of  his  running  aground. 
If  there  was  danger  of  his  running  upon  the  schooner  Baohel  Sea- 
man, anchored  ahead  of  him  on  the  west  side  of  the  channel,  no  great 
harm  could  have  resulted  from  such  an  encounter.  He  w(is  moving 
against  wind  and  tide  at  the  slow  pace  of  less  than  four  miles  an  hour, 
and  the  other  vessel  was  at  anchor.  A  fender  or  two — the  slightest 
precautions — ^would  have  prevented  any  possible  harm  to  each  of  the 
schooners.  There  was  no  certainty  of  his  striking  the  Bachel  Seaman, 
and  the  encounter  need  not  have  been  harmful.  The  mere  possibility 
of  a  harmless  encounter  fell  short — far  short — of  constituting  such  a 
necessity  or  vis  major  as  is  contemplated  by  the  statutory  rule  of  nav- 
igation, which,  in  extreme  emergencies,  and  only  in  extreme  emer- 
gencies, will  excuse  sail-vessels,  when  in  the  pres^ce  of  approaching 
steamers,  from  keeping  on  in  their  course. 

It  is  contended  on  the  part  of  the  Clara  Davidson  that  more  than 
two  minutes  elapsed  from  the  time  she  began  the  maneuver  for  ehang- 
ing  her  course  until  the  collision.  If  this  had  been  so,  she  would  cer- 
tainly have  had  time  to  pass  clear  of  possible  collision  with  the  Virginia 
by  keeping  on  in  her  port  taok.    The  Virginia  had  a  right  to  pfesume 
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that  the  schooner  woald  not  change  her  coarse.  She  did  so  presnme, 
and  neared  the  schooner  in  that  legitimate  preBomption.  When  she 
found  that  the  sefaooner  had  anacooontably  changed  her  conrBe,  and 
rendered  a  collision  imminent,  she  did  vbat  the  law  reqaires  her  to 
do, — she  immediately  reversed  her  engine  and  backed  on  her  wheels. 
I  do  not  see  that  she  was  in  fault  in  any  particular.  The  schooner 
was  in  faulty  and  I  will  decree  aooordingljr. 


WlUiUlCB  V.  GOHTIlirBNTAL  InB.  Co.  09  NxW  ToBK  GlTT.^ 


1.  H^UKB  Ihsdramob^Yaliikd  Pouct. 

A  valued  policy  is  one  in  which  the  TMue  of  the  property  Insnred  is  ilzed 
and  agreed  upon  by  both  parlies  to  the  contract,  and  in  caae  of  total  loss  it  Is 
not  necessary  lhat  proof  ihould  be  made  of  the  market  value  at  the  time  and 

place  of  shipmeDt. 

a.  Same— Open  Polici. 

Unlesfl  a  certain  amonnt  is  stipulated  and  expressed  in  the  contract  of  in- 
•urance  as  the  value  of  the  property  upon  which  the  risk  Is  taken,  then  it  is 
necessary  that  proof  should  be  made  of  the  market  value  in  case  of  loss,  and 
such  a  policy  of  insurance  Is  denominated  an  open  polity. 

3.  BaHS— CUSTOU  AND  XJflAOB. 

Eridence  of  eustom  and  usage  oannot  he  received  to  change  the  contract  of 
insurance. 

4.  San— Oabe  Btatbd. 

An  open  cargo  policy  vas  Issued  by  the  Continental  Insurance  Company  of 
New  York  City  to  its  ageniB  at  Duluth,  Minnesota,  and  they  issued  to  the 
shippers  of  certain  wheat  a  certiflcate  as  follows:  *' This  certifies  that  M.  &  H. 
are  Insured  under  and  subject  to  the  condltioDs  of  open  policy  No.  649,  issued 
by  the  Continental  Ins.  Co.  of  New  York  city,  at  the  Duluth  ageocy,  in  the 
sum  of  |8,000  on  17,000  bushels  wheat,  in  board  cargo  ol  schooner  CarliAg- 
ford,  at  and  from  Duluth  to  Boflalo.  $8,000  at  2l26  per  cent,  is  #180,  which 
Is  hereby  acknowledged  to  have  been  recelTed.  Loss,  if  any,  payable  to  M. 
&  H.,  or  order  hereon,  and  return  of  this  certificate."  thai  this  was 

an  open  and  not  a  valued  policy. 

In  Admiralty. 

C.  K.  DaviSf  for  libelant. 

W.  D.  Cornish,  for  respondent. 

Nelson,  J.  A  libel  is  filed  to  recover  npon  a  contract  of  insnr- 
auce,  by  which  the  defendant  agreed  to  cover  a  quantity  of  wheat 
shipped  from  the  port  of  Duluth  to  the  city  of  Buffalo.  An  open 
cargo  policy  was  issued  by  the  company  to  its  agents  at  Duluth,  and 
the  contract  of  insurance  arises  under  this  policy  and  the  certificate 
by  which  this  particular  risk       taken.   This  certificate  was  exe- 

iBeported  by  Bobertaon  Howard  Bsq.,  of  the  St.  Paul  bar. 


{DMriet  Oouri,  D,  Minneaota.   September,  188C.) 
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«iited  and  delivered  to  the  shippers,  Ootobei  19,  1881,  and  is  in  the 
words  and  figures  following : 

"GoNTiNBHTAi.  Ins.  Co.  of  Kew  York  City. 


"This  certifies  that  Mnnger  &  Markell  are  insured  under  and  subject  to  the 
conditions  of  open  polity  No.  649,  issued  by  the  Continental  Ins.  Co.  of  New 
York  city  at  the  Duluth  agency,  in  the  sum  of  eight  thousand  dollars,  on  17,- 
000  bushels  wheat,  in  board  cargo  of  schooner  Carlingford,  at  and  from 
Duluth  to  Buffalo.  98,000  at  2.25  per  cent,  is  $180,  which  premium  is  hereby 
acknowledged  to  have  been  received.  Loss,  if  any.  payable  to  Hunger  ft 
Markell,  or  order  hereon,  and  return  of  this  certificate. 

This  certificate  is  not  valid  unless  signed  by  the  authorized  agent  fbr  this 
company  at  Duluth,  Minn. 


''Duluth,  Minn.,  October  19,  1881." 

And  indorsed  across  the  face  of  which  certificate  was  the  fr  llowing: 

"Permission  is  given  to  load  and  carry  a  locomotive  and  tender  on  deck 
to  Prince  Arthur's  Landing,  if  towed  there,  also  to  tow  below  said  landing." 

A  stipulation  is  filed  under  which  the  court  is  to  determine  whether 
the  policy  is  an  open  or  a  valued  policy.  This  is  the  sole  question, 
and  its  solution  settles  the  oontrorersy.  It  is  agreed  that  if  it  is  de- 
cided that  the  policy  is  open  and  not  valued,  there  can  be  no  recovery. 
The  contract  of  marine  insurance  is  an  agreement  by  the  company, 
in  consideration  of  a  certain  sum  paid,  called  "premium,"  to  indemnify 
the  insured  for  loss  which  may  occur  by  the  perils  of  the  sea  men- 
tioned in  the  policy.  This  is  accomplished  by  paying  the  insured 
the  value  of  the  property  at  risk,  with  expenses  of  putting  it  on  board, 
etc.  In  case  of  a  total  loss  the  insured  loses  as  much  as  the  prop- 
erty was  worth  when  shipped.  A  valued  policy  is  one  in  which 
the  value  of  the  property  insured  is  fixed  and  agreed  upon  by  both 
parties  to  the  contract,  and  in  case  of  total  loss  it  is  not  necessary 
tiiAt  proof  should  be  made  of  the  market  value  at  the  time  and  place 
of  shipment.  Unless  a  certain  amount  is  stipulated  and  expressed 
in  the  contract  of  insurance  as  the  value  of  the  property  upon  which 
the  risk  is  taken,  it  is  necessary  that  proof  should  be  made  of  the 
market  value  in  ease  of  loss.  Such  a  policy  of  insurance  is  denom- 
inated an  open  policy.  How  can  the  value  be  determined,  in  this 
case,  except  by  proof  of  the  market  price  per  bushel  at  Duluth?  No 
value  is  fixed  in  the  certificate;  only  the  extent  of  insurance  is  lim- 
ited to  $8,000,  and  the  certificate  of  insurance  states  that  it  is  made 
under  and  subject  to  the  conditions  of  the  open  policy  issued  to  the 
company's  agents.  These  writings  coxutitute  the  policy  by  which  the 
contract  of  indemnity  is  effected,  and  as  the  value  of  the  wheat  is  not 
agreed  upon  and  expressed  in  the  policy,  it  is  an  open  and  not  a 
valued  policy.  The  evidence  of  custom  and  usage  offered  cannot  be 
received  to  change  the  contract. 

A  decree  will  be  entered  dismissing  the  libel. 


m.  12,104. 


Inland  Marine  Depabtheht. 


"Obo.  Sfbhceb  &  Co.,  Ag*t8. 
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^TNA  Nat.  Bane  and  others  v.  Manhattan  I^jifb  Inb.  Co.  and  othets. 
{Oireuit  Oovrtt  B.  D.  Ifan  Torii.   August  3, 1865.) 

1.  FuAUDCLmiT  Ahionkbkt  of  Life  Ihsubabcb  Fouct— Biu:.  by  CRBDirona  or 

Deceased  Debtor  to  Set  Aside. 

'  A  bill  in  equity  may  be  maiDtatned  by  creditors  of  a  deceased  debtor  to  set 
aside  a  fraudulent  assignment  of  a  life  insurance  policy  originally  payable  to 
the  debtor,  his  executors,  administrators,  and  assigns,  but  fraudulently  assigned 
by  him  to  bis  wife  while  he  was  insolvent,  and  without  valuable  consideration, 
notwithstanding  such  creditors  liave  not  obtained  judgments  at  law  against 
the  debtor  in  his  life-time,  or  against  hts  ropresentatlTes  after  his  decease ;  it 
appearing  that  the  complainants  bad,  prior  to  the  death  of  Ihe  debtor,  obtained 
a  decree  in  equity  against  him  and  his  wife  In  the  circuit  court  of  the  United 
states  for  the  Northern  district  of  Florida,  in  which  the  amount  of  the  com- 
pbiinanta*  debts  was  adjusted,  and  in  which  the  said  debtor  was  adjudged  to 
be  absolutely  Insolvent. 

2.  Bame — Injunction  Pendente  Lite. 

It  appearing  that  the  fund  would  be  liable  to  be  placed  out  of  the  jurisdic- 
tion of  the  court,  and  bep'ond  the  i  each  of  creditors  in  case  they  should  be  ul- 
timately found  to  be  entitled,  if  the  injunction  should  be  fefiised,'  Tield,  that  an 
injunction  jWTUjenfolifd  should  be  granted  to  restrain  the  insurance  company 
from  paying  over  the  money  uuder  tlie  polioies  until  the  rights  of  the  parties 
should  be  determined. 

In  Equity. 

WiUiam  B.  HornHower,  for  plainti£Fs. 
John  W.  Weedt  for  defendants. 

WuBELBA,  J.  According  to  the  bill  in  this  case  the  policies  in  ques- 
tion on  the  life  of  the  husband  were  originally  made  payable  to  the 
executors,  administrators,  or  assigns  of  the  husband,  and  the  premi< 
nms  were  paid  out  of  his  property,  which,  in  equity,  belonged  tu  his 
creditors.  And  the  assignment  to  the  wife  shortly  before  the  death 
of  the  husband  was  for  a  merely  nominal  consideration,  pecuniarily, 
and  was  made  for  the  purpose  of  placing  the  avails  of  the  policy  be- 
yond  the  reach  of  his  creditors.  It  is  inferable,  from  the  statements 
of  the  bill,  that  the  assignment  was  made  in  Florida,  and  not  in  New 
York.  Its  effect  may  be  governed  by  the  laws  there  rather  than  by 
the  laws  of  New  York,  where  the  insurance  company  is  located.  And 
by  the  laws  of  either  the  assignment  may  be  bo  far  inoperative,  as 
against  his  creditors  who  bring  this  bill,  as  to  entitle  them  to  the 
amount  due  on  the  policy  in  preference  to  the  wife  as  assignee.  The 
fund  would  be  qnite  liable  to  be  placed  oat  of  the  jurisdiction  of  this 
court,  and  beyond  the  reach  of  the  creditors,  in  case  they  should  be  ul- 
timately fonnd  to  be  entitled,  if  an  injunction  should  be  refused  and 
the  stay  already  granted  vacated.  It  seems  proper,  therefore,  that 
the  fund  be  held  where  it  is  until  the  rights  of  the  parties  to  it  are 
determined. 

It  is  objected  that  the  creditors  have  not  a  sufficient  judgment  at 
law  upon  their  claims  to  entitle  them  to  maintain  this  proceeding. 
They  have,  however,  a  decree  of  the  circuit  court  of  the  United  States 
v.24F,no.l4— 49 
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for  the  district  of  Florida,  to  whioh  these  creditors  and  the  claimant 
were  parties,  as  well  as  the  debtor,  in  which,  upon  similar  issaes,  the 
amoant  of  their  debts,  reBpeetively,  was  adjusted  for  the  same  par- 
poses.  And,  further,  the  debtor  has  died  leaving  the  sum  dne  on 
these  policies  as  a  part  of  bis  estate,  if  it  belongs  to  his  estate,  within 
this  jurisdiction,  with  no  other  creditors,  so  far  as  yet  appears  here. 
These  grounds  may  be  found  sufficient  to  uphold  the  proceedings. 
Motion  for  injjunetion  granted. 


Mtsa.  Nat.  Bank  and  others  v.  UnrrED  Stahsb  Life  Ins.  Ga  and 

others. 

(Otiumtt  (hurt,  8,  D.  ITm  York.   Aueast  3, 1885.) 

Fbaud  on  Orbditors—- Pbehidmb  PAm  to  Life  lN«ntANOB  Cohpaxt— Btatotb 
OF  Nbw  York. 

A  bill  in  equity  may  be  matDtalDedby  oreditora  of  a  deceased  debtor  to  reach 
premiams  paid  to  a  life  insaraace  company  in  fraud  of  creditors  of  the  insured 
out  of  funda  of  the  insured,  and  in  furlberence  of  a  combination  and  con- 
spiracy between  the  insured  and  his  wife  to  hinder,  delay,  and  defraud  the 
creditors  of  the  deceased,  notwithstanding  the  said  policies  were  made  paymble 
to  tlie  wife  of  the  deceased,  and  notwlthMinding  the  ^vialons  of  the  stattttea 
of  New  Tork  exempting  such  policies  from  the  claims  of  creditors  of  the  hus- 
band, where  the  premiums  do  not  exceed  ^SOO.  But  the  creditors  have  no 
claim  upon  the  Inanrance  In  such  case  beyond  the  amount  of  the  pruniimuand 
interest  thereon. 

In  Equity. 

William  B.  Hornhlower,  for  plaintiffs. 
John  W,  Weed,  for  defendants.  . 

Wheeleb,  J.  The  policies  in  this  ease  upon  the  life  of  the  hus- 
band were  originally  made  for  the  benefit  of.  Mid  payable  to,  the  wife. 
According  to  the  bill  the  premiums  were  paid  from  the  property  of  the 
husband  in  fraud  of  the  rights  of  bis  creditors,  who  bring  this  bill.  If 
this  ia  all  true,  the  amount  dne  on  the  policy  does  not  represent  the 
property  of  the  husband,  nor  any  part  of  his  estate,  beyond  the  amount 
of  the  premiums.  The  insurance  was  upon  her  interest  in  his  life, 
not  the  creditors'  interest  in  his  life,  and  the  amount  due  represents 
her  interest,  and,  beyond  the  amount  of  the  premiums,  is  hers.  An 
amount  equal  to  the  amount  of  the  premiums  may  represent  so  much 
of  his  estate,  and  in  equity  belong  to  his  creditors.  Xhey  may  ulti- 
mately, by  these  proceedings,  reach  that  amoant,  but  there  appears 
to  be  no  fair  ground  on  which  they  can  reach  more. 

Motion  granted  for  an  injunction  to  restrain  payment  of  so  much 
of  policies  as  equals  in  amount  the  premiums  paid  thereon,  with  in- 
terest, and  stay  of  proceedings  vacated  as  to  residue. 
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Bryant  and  others  v,  Chabtbb  Oak  Life  Im.  Co. 


{Circuit  Court,  N.  D.  Mtnoit.    Juiy  9,  1885.) 


MORTOAOE— COKVEYANCB  WITH  ReSERVATIOIT  OF  LiFK- ESTATE— PAYMENT  OF  IW- 

BUiEANCB  Monet— KenbwaXi  of  Hostoaqe — Korbclosukb. 

fi.  borrowed  919,000  from  I. ,  and  gave  his  bond  for  that  amount,  and  secured 
it  by  mortgage  on  certain  real  estate  io  Chicago.  The  mortgiige  provided  that 
B.  should  Keep  the  property  Insured  against  fire  and  assign  the  policies  as  collat-' 
era!  security,  which  was  done.  The  mortgage  provided  that  in  case  of  loss  the 
mortgagee  and  his  assigns  might  collect  the  policies  and  apply  the  tnooey  in 
payment  of  the  loan.  B.  subsequently  conveyed  the  property,  in  consideration 
of  love  and  affection,  to  his  chltdren,  reserving  a  life-estate  therein  to  himself. 
1.  sold  and  assigned  the  bond  and  mortgage  to  O.,  and  the  bond  became  duo 
and  remained  unpaid  until  the  buildings  were  destroyed  by  Are.  C.  collected 
$8,875  on  the  pohcles  and  gave  B.  credit  on  his  bond  for  that  amount.  Subse- 
quently, Bt  his  request,  B.  was  allowed  to  renew  the  mortgage  for  dre  years, 
and  to  receive  sad  expend  tho  amouot  collected  on  the  policies,  leas  the  inter- 
est due  on  the  bond,  in  restoring  the  burned  buildings.  Ildd,  that  the  money 
paid  to  C.  did  not  extinguish  the  mortgage  pro  tanio;  that  the  agreement  be- 
tween B. ,  as  life  tenant,  and  C.  was  valid ;  and  that  C.  was  eutiiled  to  foreclose 
the  mortgage  on  default  In  ^jmovA  thereof. 

In  Chancery. 

Hugh  L.  Mason,  for  complainant, 
Cyrm  Bentley,  for  defendant. 

Obesham,  J.  James  M.Bryant  borrowed  $19,000  from  E.  S. iBham, 
on  the  seventeenth  day  of  May>  1S66,  and' on  the  same  day  ^ave  his 
bond  for  that  amoant,  and,  to  seenre  its  payment,  executed  a  mortgage 
upon  real  estate  in  Chicago.  It  was  made  the  duty  of  the  mortgagor, 
by  a  provision  in  the  mortgage,  to  keep  the  premises  insured  against 
fire,  and  assign  the  policies  to  the  mortgagee  as  collateral  security. 
Policies  were  obtained  and  assigned  in  pursuance  of  this  covenant. 
The  mortgage  also  provided  that  the  mortgagee  and  his  assigns  might 
collect  the  policies  in  case  of  loss,  and  apply  the  money  in  payment 
of  the  mortgage  debt.  On  the  twenty-eighth  of  August  following,  Bry- 
ant, in  consideration  of  love  and  affection,  by  a  quitclaim  deed  con- 
veyed the  mortgaged  premises  to  his  children,  reserving  a  life-estate 
to  himself.   This  deed  contained  the  following : 

"And  it  is  hereby  understood  and  agreed  that  the  said  party  of  the  first 
part  reserves  the  right  and  the  power  to  charge  each,  nay,  and  all  o£  said  lots 
ur  parcels  of  land  by  mortgages  or  trust  deads,  coaveyiug  the  fee-umple  title 
thereof,  for  moneys  raised,  or  to  be  raised,  loaned,  or  borrowed  thereon,  for  the 
purposes  of  improving  or  adding  to  the  house  or  houses  now  upon  any  one 
or  more  or  all  of  said  parcels  of  land  or  lots,  or  erecting  upon  any  one  or 
more  or  all  of  said  lots,  any  new  building  or  buildings,  whenever,  in  his 
opinion,  the  same  may  be  necessary  or  proper,  by  reason  of  injury  or  destruo* 
tion  of  any  house  or  bouses  now  on  said  lots,  or  any  of  them,  by  fire  or  other 
casualty,  or  ordinary  wear  and  tear  from  use.  occupation,  or  time.  Said  ini- 
provf  ments,  if  made,  being  for  the  benefit  of  those  entitled,  or  to  be  hereafter 
entitled,  to  said  lots,  and  it  being  right  and  proper  to  charge  the  whole  es- 
tate in  fee-simple  with  the  moneys  to  l>e  raUed  for  such  improvements.  And 
It  is  further  understood,  provided*  and  agreed  that  no  person  or  persons  who 
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make  a  loan  or  loans  upon  such  mortgages  or  trusE  deeds  shall  be  required  to 
look  to  the  application  of  such  moneys. 

"It  is  distinctly  understood  that  said  party  of  the  first  part  reserves  to  him- 
self a  life-interest  in  the  property  hereby  conveyed." 

On  the  twenty-fourth  of  Janaary,  1867,  Isbam  sold  and  assigned 
the  bond  and  mortgage  to  the  defendant.  The  bond  became  due  on 
the  seventeenth  day  of  May»  1871,  and  remained  wholly  unpaid  until 
the  ninth  day  of  October  of  the  same  year,  when  the  insared  build- 
ings were  destroyed  by  the  great  Chicago  fire.  On  the  twenty-first  of 
November  following,  the  defendant  collected  $8,875  on  the  policies, 
and  on  its  books  gave  the  mortgagor  credit  for  that  amount,  but  made 
no  indorsement  of  this  credit  on  the  bond  or  mortgage.^  On  the  sec- 
ond day  of  June,  1878,  the  mortgagor  made  application  to  tfae  defend- 
ant for  a  renewal  of  the  mortgage  for  five  years,  and  asked  that  he 
be  permitted  to  receive  and  expend  the  insurance  money  in  restoring 
the  destroyed  buildings.  The  defendant  agreed  to  this  on  the  tenth 
of  the  same  month,  and  on  the  faith  of  this  agreement  the  mortgagor 
proceeded  to  rebuild.  After  the  mortgagor  had  expended  between 
eight  and  ten  thousand  dollars  under  the  agreement,  the  defendant, 
on  the  thirtieth  of  September  following,  delivered  to  him  the  amount 
collected  on  the  policies,  less  the  interest  which  had  accrued  and  re< 
mained  unpaid  on  tbe  bond.  The  exact  amount  the  mortg^or  thus 
received  under  the  old  mortgage,  and  without  exeonting  a  new  one, 
was  $7,880.09. 

It  is  insisted  by  the  oomplainants  that  the  money  paid  to  the 
defendant  amounted  to  an  extinguishment  pro  tai^o  of  the  mort- 
gage ;  and  that  the  mortgagor,  as  life-tenant,  could  not  mortgage  the 
fee.  It  is  not  denied  that  the  insurance  money  was  expended  in 
good  faith,  in  restoring  tbe  destroyed  buildings.  As  life-tenant  the 
mortgagor  was  entitled  to  possession  of  the  premises,  and  the  rents 
and  profits,  and  no  one  could  interfere  with  his  possession,  so  long 
as  he  committed' DO  waste.  He  was  bonnd  to  keep  down  the  inter^t, 
but  he  was  not  bound  to  pay  off  incumbrances.  Although  the  evi- 
dence is  not  clear  on  that  point,  it  may  be  assumed  that  the  mort- 
gagor had  tbe  buildings  insured  before  he  executed  tbe  deed  to  his 
children.  No  right  was  secured  to  them  in  the  deed,  or  otherwise* 
to  share  in  the  benefit  of  the  insurance.  The  mortgagor's  cOTenaut 
to  keep  the  buildings  insured  for  the  benefit  of  the  mortgagee  was 
his  personal  obligation  to  the  latter.  While  the  policies  were  held 
by  the  mortgagee  as  collateral  security  to  the  mortgage  debt,  they 
were  also  intended  to  indemnify  both  the  mortgagee  and  the  mort- 
gagor. It  does  not  follow  that,  because  the  defendant,  as  the  owner 
of  the  bond  and  mortgage,  was  authorized  to  collect  the  insnranee 
money,  and  apply  it  as  a  payment  on  tbe  debt,  that  the  underwriters 
might  not  have  paid  the  loss  to  the  mortgagor,  with  the  mortgagee's 
consent.  If  payment  had  been  tbus  made,  the  children  could  not 
have  complained.  In  using  the  insurance  money  to  rebuild,  and  thus 
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resiore  the  impaired  seoarity,  no  injury  resulted  to  the  estate.  This 

money  was  placed  to  the  mortgagor's  credit  on  the  defendant's  books 
'Without  being  indorsed  as  a  credit  on  the  bond;  it  stood  for  the  de- 
stroyed building,  and,  as  such,  was  collateral  security  for  the  debt, 
just  as  the  policies  were  before  the  destrootion  of  the  property.  It 
iras  therefore  eompetent  for  the  defendant  and  the  mortgagor  to  dis- 
pose of  this  money  as  they  saw  fit.  The  mortgagor  did  not  choose  to 
direct  the  defendant  to  apply  it  as  a  payment  on  the  mortgage  debt. 
Gordon  v.  Ware  Savings  Bank,  115  Mass.  588.  The  right  asserted 
by  the  children  as  remainder-men  is  unfounded  both  in  law  and  equity. 

It  follows  from  this  view  of  the  case  that,  without  reference  to  the 
terms  of  the  deed  from  the  mortgagor  to  his  children,  the  defendant, 
the  Charter  Oak  Company,  is  entitled  to  a  decree  on  its  oross-bill  for 
the  amount  of  the  bond  and  interest,  less  the  credit  already  made  on 
the  interest,  and  a  decree  of  foreclosure. 


FioRiA  Sugar  BEPnoMa  Go.  v.  Pboplb's  Firr  Irs.  Go. 

{Oirettit  Court,  27.  VonnetAieut.   September  10, 1880.) 

1.  FiRK  Insvrancb — Incrbasb  of  Hazard,  Stipulation  as  to— Renewal. 

A  policy  of  Are  ionurance  provided  that  insurfince  once  made  might  be  con- 
tinued for  such  further  time  aa  might  be  agrt;ed  on,  certain  conditions  being 
complied  with,  "  and  it  shall  be  considered  as  continued  under  the  original 
representations,  in  so  far  as  it  may  not  be  varied  by  a  new  representation  in 
writing,  which  it  shall  in  all  cases  be  incumbent  on  the  party  insured  to  make 
when  the  risk  has  been  changiid,  oillier  within  Itself  or  by  surrounding  or  ad- 
jacent buildings;  otherwise  said  policy  and  renewal  shall  be  void  and  of  no 
effect."  During  term  of  risk  a  baliding  was  erected  within  41  feet  of  the  orop- 
erty  insured,  but  the  fact  was  not  reported  to  the  insurance  company.  At  ex- 
piration of  risk  a  renewal  by  a  now  policy  was  ashed  for  and  given,  covering 
the  same  amount  at  a  slightly  increased  rate.  Fire  from  the  new  building  was 
communicated  to  the  one  insured,  and  tlut  destroyed.  HM,  that  the  hew 
building  was  an  increase  of  the  hazard  of  the  risk,  and  that  the  failure  to  notify 
the  company  thereof  avoided  the  policy. 

2.  Sauk — PsRHrasioN  "to  Make  Additions,  Alterations,  and  Repairs," 

Where  a  policy  of  Insurance  gave  permission  to  the  insured  "  to  make  addi- 
tions, alterations,  and  repairs,"  A^M,  that  a  new  warehouse  erected  40  feet 
away  from  the  main  building  is  neither  an  addition,  an  alteration,  nor  repairs, 
although  connected  with  the  main  building  by  a  bridge  and  an  underground 
passage  used  for  pipes. 

At  Law. 

Alvin  P.  Hyde  and  Franklin  D.  Locket  fox  plaintiff. 

Charles  E.  Perkins,  for  defendant. 

Shiphan,  J.  This  is  an  action  at  law  which  was  tried  by  the  court, 
the  parties  having,  by  written  stipulation  duly  signed,  waived  a  trial 
by  jury.    The  facts  which  are  found  to  have  been  proved,  and  to  be 
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true,  are  as  follows :  In  February,  1880,  the  plaintiff  employed  Fred- 
erick B.  Hamlin,  as  its  insurance  broker,  to  procure  insurance  upon 
its  property  to  a  large  amount.  He  was  not  able  to  obtain  the  entire 
amount  that  was  desired,  and  employed  William  W.  Buckley  &  Co., 
as  his  subagents  or  brokers;  to  obtain  for  the  plaintiff  a  portion  of 
said  insurance.  Said  Buckley,  as  the  plaintiff's  agent,  and  not  in  be- 
half of  the  defendant,  applied  on  March  3,  1S80,  to  the  defendant,  an 
insurance  company  in  Middletown,  Connecticut,  for  insurance  on  the 
plaintiff's  brick  grape-sugar  manufactory,  and  on  the  machinery  con- 
tained therein.  He  also  furnished  to  the  defendant  a  memorandum, 
containing  a  simple  diagram  of  the  lower  story  of  the  plaintiff's  fac- 
tory, and  written  statements  in  regard  to  the  characteristics  and  vala- 
atiouB  of  the  property  to  be  insured. 

The  only  statement  whicli  is  important  in  the  present  case  is  the 
following :  "Building  detached  on  all  sides."  The  memorandum  did 
not  indicate  how  near  any  other  buildings  were  to  the  insured  prop- 
erty. It  was  entirely  detached  from,  and  not  within  40  feet  of,  any 
other  building.  The  defendant  issued,  to  plaintiff  a  policy  of  insur- 
ance for  $1,000  upon  its  factory;  for  $1,000  upon  its  machinery 
contained  therein, — for  the  term  of  one  year  from  March  4, 1880. 
Said  policy  contained  the  following  provisions: 

"Insurance  once  made  may  be  continued  for  such  farther  term  as  may  be 
agi'eed  on,  the  premium  therefor  being  paid,  and  a  renewal  receipt  being 
given  for  the  same;  and  it  shall  be  considered  as  continued  under  the  origin^ 
repi-esontatian  in  so  far  as  it  may  not  be  varied  by  a  new  representation,  in 
writing,  wliich,  in  all  cases,  it  shall  be  incnmbent  on  the  party  insured  to 
make  wlien  the  risk  has  been  changed,  eittier  within  itself  or  by  the  sutw 
rounding  or  adjacent  buildings;  otherwise  said  policy  and  renewal  shall  be 
void  and  "of  no  effect." 

In  May,  1880,  the  plaintiff  built  a  warehouse,  144  feet  long,  and 
40  b'1'2  feet  distant  from  the  main  factory.  The  ffrst  story  was  of 
brick  and  the  second  story  was  of  wood.  All  but  the  brick  part  was 
covered  by  an  iron  sheeting.  The  second  story  of  the  main  building 
and  the  second  story  of  the  warehouse  were  connected  by  an  iron 
skeleton  bridge,  which  was  used  by  the  workmen  as  a  passage-way. 
The  bridge  was  originally  of  wood,  but  was  changed  to  iron  at  tiie 
suggestion  of  some  insurance  men.  There  was  also  an  underground 
passage,  about  four  feet  square,  lined  with  wood,  between  the  two 
buildings.  This  was  cot  used  aa  a  passage-way  for  men  nor  to  run 
feed,  but  as  a  place  for  pipes,  and  through  it  ran  the  large  water- 
pipe  which  supplied  the  main  building.  The  wooden  lining  was  not 
scorched  at  the  time  of  the  fire,  so  that  when  the  factory  was  rebailt 
the  same  underground  connection  between  the  two  buildings  was 
again  used.  In  the  basement  of  the  warehouse  were  two  iron  revolv- 
ing cylindrical  drums  or  dryers  for  drying  feed.  They  were  heated 
by  iron  steam-pipes  to  about  160  degrees  Fahrenheit,  and  made  six 
revolutions  per  minute.- 

Xhe  main  factory  and  its  contents  were  entirely  destroyed  by  fire 
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on  October  27,  1881.    The  fire  originated  in  the  warehouse  in  a 

room  near  the  dryers,  but  bow  or  from  what  cause  it  originated  is 
unknown.  A  strong  wind  which  was  blowing  at  the  time  carried  the 
fire  to  the  main  factory.  On  February  24>  1881,  said  Buckley  applied 
in  writing,  for  the  plaintiff,  to  the  defendant  to  "renew  by  new  policy" 
said  policy,  which  was  to  expire  March  4, 1881,  "divisions  same  as 
last  year;  rate  increased  to  IJ  per  cent."  By  "divisions"  the  re- 
spective amounts  on  building  and  machinery  were  meant. 

In  pursuance  of  this  application  for  renewal^  and  without  any  ex- 
amination, or  other  representations  or  survey,  the  defendant  issued 
a  new  policy,  whereby  said  pre-existing  insurance  for  |2.000  was  re- 
,  newed  for  one  year,  ending  March  4,  1882.  The  risk  had  been  in- 
creased by  the  erection  of  the  new  building.  The  action  is  brought 
npon  the  new  policy.  It  contained  the  same  provisions  which  have 
been  quoted,  and,  except  in  rate,  was  a  substantial  repetition  of  the 
old  policy.  The  defense  is  that  after  the  date  of  the  first  policy,  and 
before  the  renewal,  the  risk  had  been  materially  changed  by  the  erec- 
tion of  the  warehouse,  of  which  no  notice  was  given  to  the  defendant; 
and  that  when  the  renewfd  was  obtained,  no  information  was  given 
of  the  increased  risk. 

The  position  of  the  case  is  this :  The  memorandum  made  no  rep- 
resentations as  to  the  distance  between  the  main  factory  and  any 
other  building.  It  simply  said,  "Building  detached  on  all  sides and 
no  evidence  was  offered  by  the  defendant  to  show  that  the  connection 
by  the  underground,  wooden-lined  conduit  increased  the  risk  or  made 
any  material  change  of  the  representation ;  so  that  no  attention  need 
be  given  to  any  snpposed  increase  of  risk  from  the  conduit.  There 
was,  as  testified,  an  increase  of  risk  by  the  erection  of  the  new  build- 
ing within  41  feet  from  the  main  factory. 

The  question,  then,  arises,  does  the  quoted  provision  in  the  policy 
require  that,  when  a  renewal  is  obtained  upon  a  risk  which  had  been 
increased  during  the  preceding  term,  without  the  knowledge  of  the 
insurer,  in  a  particular  concerning  which  no  representations  were 
made  in  the  original  application,  information  of  such  increase  of  risk 
shall  be  given  upon  the  request  for  a  renewal?  The  language  of  the 
provision  is :  "Which,  [new  representation,]  in  all  cases,  it  shall  be  in- 
cumbent on  the  party  insured  to  make  when  the  risk  has  been 
changed,"  etc.  If  this  was  the  only  provision  in  the  policy  in  regard 
to  notice  of  change  of  risk,  there  would  be  good  ground  for  tlie  opin- 
ion that  a  new  representation  was  incumbent  upon  the  insured  only 
when  an  original  representation  had  been  made  in  regard  to  the  par- 
ticulars which  had  been  changed,  and  that  when  silence  had  originally 
existed,  the  insured  was  not  called  upon  to  make  new  representations. 
Bat  the  policy  also  says : 

"If,  after  insuraace  is  effected,  either  the  original  policy  or  by  ttie  re- 
newal tliereof,  *  *  *  if  the  risk  be  increased  by  any  means  whatever 
within  the  knowledge  of  the  assured,   *   «   *   witliout  immediate  notice 


Dgi  ized  by  Google 


776 


FEDERAL*  BEFOBTEB. 


to  the  company,  and  indorsement  made  on  the  polif7,  tliis  insaraiice  aball  be 

void  and  of  no  effect." 

The  contract  thus  provided  that  when  the  risk  was  materially  in- 
creased after  insurance  was  effected,  by  any  means  known  to  the  in- 
sured, notice  must  be  given  or  the  policy  would  become  void.  It  can 
hardly  be  the  fair  constructioQ  of  the  policy  that  it  could  be  avoided, 
during  the  continuance  of  the  first  term,  by  an  increase  of  risk  un- 
known to  the  insurer,  and  that  when  the  insurance  was  renewed, 
without  notice  or  knowledge  of  the  increase,  the  renewal  should  be 
valid.  The  intent  of  the  policy  was  to  make  it  incumbent  upon  the 
insured,  after  the  original  insurance  was  effected,  to  inform  the  in- 
surer of  any  material  changes  in  the  character  of  the  risk  by  known 
means.  He  was  compelled  by  the  stringent  provisions  of  his  con- 
tract to  affirmatively  tell  the  insurer  of  a  material  increase  in  the 
risk  which  occurred  after  the  insurance  was  effected,  and,  if  no  such 
information  had  been  given,  to  tell  the  insurer  of  such  increase  when 
a  renewal  was  asked  for.  The  duty  to  give  such  information  seems 
not  to  depend  upon  the  fact  that  representations  had  been  made  prior 
to  the  original  insurance  which  had  become  incorrect. 

But  the  plaintiff  says  that  the  provisions  of  the  policy  in  regard  to 
continuing  or  renewed  insurance  are  applicable  only  when  the  re- 
newal is  evidenced  or  shown  by  a  renewal  receipt.  This  construction, 
though  plausible,  does  not  seem  to  me  to  be  fair.  The  policy  says 
that  insurance  once  made  may  be  continued  for  an  agreed  time,  a 
renewal  receipt  being  given  therefor;  that  is,  the  insurance  may  be 
continued  after  the  expiration  of  the  original  term,  and  may  be  evi- 
denced by  a  renewal  receipt,  and  a  new  policy  is  not  necessary.  The 
policy  then  says:  "it,  "i.e.,  the  insurance  continued  for  an  agreed  term, 
"shall  be  considered  as  continued  under  the  original  representation," 
etc.  "It"  refers  to  the  renewed  insurance,  but  is  not  limited  to  re- 
newed insurance  evidenced  by  a  renewal  receipt.  Such  a  limitation 
would  be  unjust  to  the  insurer,  and  is  inconsistent  with  good  faith  on 
the  part  of  the  insured  when  he  asks  to  have  the  insurance  renewed 
by  a  new  policy. 

It  must  be  observed  that  in  this  part  of  the  case  there  are  three 

facts  of  importance:  (1)  The  careful  provisions  of  the  policy  which 
made  it  incumbent  upon  the  insured  to  give  notice  of  any  material 
change  in  the  risk  by  known  means;  (3)  the  defendant  was  expressly 
requested  to  renew  the  insurance  and  to  renew  by  a  new  policy;  (3) 
the  new  policy  was  a  substantial  repetition  of  the  terms  of  the  origi- 
nal policy  except  in  the  rate,  the  change  therein  having  been  directed 
by  the  applicant.  What  would  be  the  state  of  the  law  in  a  case  in 
which  either  of  these  conditions  did  not  exist,  it  is  not  necessary  to 
consider.  By  the  policy  permission  was  given  "to  make  additions, 
alterations,  and  repairs."  A  building  40  feet  distant  from  the  in- 
sured building,  though  connected  with  it  by  a  bridge  and  an  under- 
ground passage,  cannot,  with  propriety,  be  called  an  "addition."  It 
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iB  a  new  and  separate  building,  while  it  is  attached  to  the  main  fac- 
tory in  the  way  that  has  been  stated. 

Let  judgment  be  entered  for  the  defendant. 


SwEKF  V.  PsBKma. 

(OiretUt  Gmrl,  B,  D.  WimoMtn.  Jane,  1865.) 

Practice— Biix  of  Kxceptions,  when  8ettlbi>— Rbt.  8t.  f  700— Law  Kulr  60. 
A  bill  of  exceptions  mast  be  prepared  and  settled  before  the  end  oE  the  term 
at  which  the  caiue  was  tried. 

At  Law. 

F»  Z/.  QUaon,  for  the  motion. 
F.  C.  WinkUtj  contra. 

JDtsr,  J.  This  is  a  motion  by  the  plaintiff  for  leare  to  settle  and 
file  a  bill  of  exceptions  preliminary  to  a  removal  of  the  case  by  writ 
of  error  to  the  snpreme  court.  The  action  was  tried  before  the  coart, 
without  the  intervention  of  a  jury,  June  28,  1883,  and  a  finding  and 
judgment  m  favor  of  the  defendant  were  made  and  entered  JuJy  23 
of  the  same  year.  No  steps  have  been  taken  by  the  plaintiff  from 
that  time  to  the  present  application  to  make  or  settle  a  bill  of  excep- 
tions, and  this  applioation  is  presented  within  a  sh<»i  time  before  the 
statutory  period  of  two  years  prescribed  for  bringing  a  writ  of  error 
will  expire.  Until  the  present  time  the  court  has  had  no  notice  of 
any  purpose  on  the  part  of  the  plaintiff  or  his  counsel  to  prepare  and 
have  settled  a  bill  of  exceptions  in  the  oaase,  and  no  consent  of  the 
defendant  to  now  settle  the  exceptions  has  been  obtained.  The  ques- 
tion, therefore,  is  whether,  after  this  long  delay,  the  application  to 
present  a  bill  of  exceptions,  and  have  it  settled  and  signed,  should  be 
granted.  The  only  excuse  made  for  this  delay  is  set  forth  in  an  affi- 
davit, which  iff  now  submitted  to  the  court,  and  in  which  it  is  stated 
that  on  the  rendition  of  judgment  the  plaintiff  instmeted  his  attorney 
then  in  charge  of  the  case  to  take  the  necessary  steps  to  remove  it 
to  the  supreme  court;  that  the  plaintiff  is  informed  and  believes  that 
his  attorney  allowed  the  term  at  which  the  action  was  tried  to  pasi 
without  taking  any  steps  to  settle  a  bill  of  exceptions;  that  bis  attor- 
ney has  since  died ;  that  he  is  advised  by  his  present  counsel  that  a 
bill  of  exceptions  cannot  be  allowed  except  by  special  leave  of  tLe 
court ;  and  that  the  plaintiff  was  and  is  ignorant  of  the  rules  and  prac- 
tice of  the  court  in  respect  to  settling  a  bill  of  exceptions,  and  be- 
lieved that  all  things  had  been  done  in  time  to  perfect  a  removal  cf 
the  cause  to  the  supreme  court.  This  afiSdavit  presents  no  valid  w.* 
ense  for  failing  to  comply  with  the  role  of  court  and  the  require- 
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ments  of  the  praotioe  with  reference  to  the  preparation  and  settle- 
ment of  a  bill  of  exceptions  in  the  case.  Section  700,  Bev.  St.,  pro- 
vides that — 

"When  an  issue  ol  fact  In  any  dvil  cause  in  a  circuit  court  is  tried  and 
determined  bj  the  court  without  tlie  intervention  of  a  jury,  according  to  sec- 
tion 649,  the  rulings  of  the  court  in  the  progress  of  the  trial  of  the  cause,  if 
excepted  to  at  the  time  and  duly  presented  by  a  bill  of  exceptions,  may  be  re- 
viewed by  the  supreme  court  upon  a  writ  of  error,  or  upon  appeal." 

Rule  80  of  the  common-law  rules  provides  that — 

"Where  exceptioiu  to  the  opinions  of  the  court  are  taken  by  either  parly 
on  a  trial  of  a  cause,  or  there  is  a  demurrer  to  eviden<»  interposed,  or  a 
speciiU  verdict  found,  the  party  may  be  required  to  prepare  hia  bUI  of  emsep- 
tions  at  the  tiia),  or  his  demurrer  or  statement  of  the  evidence,  or  to  put  in 
form  the  special  verdict,  or  the  court  will  at  the  request  of  the  parties  note 
the  point;  and  the  bill  of  exceptions,  demurrer  to  evidence,  or  special  ver^ 
diet  shall  afterwards  be  draton  up,  atnendedt  and  settled  before  the  ettd  of  the 
term." 

Thus  it  will  be  observed  bills  of  exceptions  mast  be  prepared  and 
settled  before  the  end  of  the  term  at  which  the  canse  was  tried. 
This  requirement  is  imperative,  and,  as  we  shall  presently  see,  has 
been  so  held  by  the  supreme  oonrt. 

>  Attention  was  called  on  the  argnment  to  the  case  of  U.  8.  v.  Breit- 
ling,  20  How.  253,  as  sanctioning  the  exercise  of  a  discretion  in  favor 
of  allowing  a  bill  of  exceptions  to  be  now  settled.  But  the  facts  in 
that  case,  opon  which  the  supreme  court  allowed  a  bill  of  exceptions 
to  stand  as  a  part  of  the  record,  were  exceptional.  The  bill  of  ex- 
ceptions was  signed  and  sealed  a  day  after  the  adjonmmeni  of  the 
court;  and  attached  to  the  bill  were  certain  explanations  made  by 
the  judge,  in  which  he  stated  that  the  bill  of  exceptions  was  pre- 
sented daring  the  term,  and  before  the  court  adjoamed.  The  bill 
was  handed  back  to  counsti  by  the  judge,  with  the  request  that  he 
submit  it  to  the  opposing  counsel.  On  the  third  .day  after  this,  the 
minutes  of  the  court  were  signed,  and  there  was  an  adjournment  of 
the  term.  Nothing  further  was  heard  from  the  bill  until  after  the 
lapse  of  several  days,  when  it  was  again  presented  by  the  attorney 
for  the  party  who  had  originally  presented  it  to  the  court,  with  writ- 
ten objections  of  opposing  counsel  that  it  could  not  be  signed  after 
fbe  adjournment  of  the  term.  These  were  the  special  circumstances 
of  that  case,  and  it  was  held  that  those  eircumstances  justified  the 
court  in  exercising  its  power  to  suspend  its  own  mies,  and  to  except 
the  case  from  the  operation  of  the  rule,  'beeaose  the  purposes  of  jus- 
tice seemed  specially  to  require  it.  In  the  opinion  of  the  oourt,  Mr. 
Chief  Justice  Taney  said : 

"In  the  case  before  us  the  judge  who  tried  the  case  has  deemed  it  his  duty 
to  seal  and  certify  the  exception  to  this  court,  and,  ujidei-  t?ta  circutngtanee* 
stated  in  the  exception  and  the  note,  we  think  he  was  right  in  doing  so.  and 
that  this  exception  is  legally  before  this  court  as  a  part  of  tike  record  <^  tbe 
proceedings  of  the  court  below." 


Dgi  ized  by  Google 


SWGXT  V,  PERKINS. 


779 


That  case  was  commented  upon  by  the  supreme  court  iu  the  case  of 
Muller  V.  Elders,  91  U.  S.  249.  In  the  last-named  case  there  was  a 
trial  by  the  court  at  the  October  term,  1872,  and  the  case  was  taken 
under  advisement.  At  the  next  term,  and  on  the  twenty-eighth  of 
April,  1873,  the  court  found  for  the  plaintiff,  whereupon  the  defend- 
ants moved  for  a  new  trial.  That  motion  was  continued  until  the  next 
term,  when,  on  the  fifteenth  of  July,  it  Was  overruled  and  judgment  en- 
tered on  the  finding.  On  the  twenty-fifth  of  July,  1873,  a  writ  of  er- 
ror was  sued  out  and  served,  and  a  supersedeas  bond  was  approved 
and  filed.  The  citation  was  filed  August  4, 1873.  Down  to  that  date, 
as  appeared  by  the  record,  no  bill  of  exceptions  had  been  signed  or 
allowed,  nor  time  given;  either  by  consent  of  parties,  or  by  order  of  the 
court  to  prepare  one,  and  in  that  condition  of  the  case  the  court  ad- 
journed for  the  term.  At  the  next  term,  and  after  the  return-day  of 
the  writ  of  error,  a  bill  of  exceptions  was  signed  and  filed  as  of  the 
twenty-eighth  of  April,  1873.  itpon  this  state  of  facts  the  court  ruled 
that  the  bill  of  exceptions  which  had  been  returned  could  not  be  con- 
sidered as  part  of  the  record.  Mr.  Chief  Justice  Waite,  in  delivering 
the  opinion  of  the  court,  says : ' 

**It  does  not  appear  that  the  bill  of  exceptions  was  filed,  signed,  tendered 
for  signatare,  or  even  prepared  before  the  adjournment  of  the  couit  for  the 
term  at  which  the  judgment  was  rendered.  No  notice  was  given  to  the  plain- 
tiff of  any  intention  on  the  part  of  the  defendants  to  ask  for  the  allowance  of 
a  bill  of  exceptioiis,  either  during  the  term  or  after.  No  application  was  made 
to  the  court  for  an  extension  of  time  for  that  purpose.  Hfo  such  extension  of 
time  was  granted,  and  no  consent  given." 

This  statement  of  facts  meets  precisely  the  facts  as  we  have  them 
in  the  ease  at  bar.   The  opinion  of  the  court  prooeeds  as  follows : 

"Upon  the  adjournment  for  the  term  the  parties  were  out  of  court.and  the 
litigation  there  was  at  an  end.  The  plaintifE  was  discharged  from  further 
attendance,  imd  all  proceedings  Uiereafter,  in  his  absence  and  without  his 
consent,  were  ooram  nonjudiee.  The  order  of  the  court,  therefore,  made  at 
the  next  term,  directing  that  the  bill  of  exceptions  be  filed  in  the  cause  as  of 
the  date  of  the  trial,  was  a  nullity.  For  this  reason,  upon  the  case  as  it  is 
presented  to  us,  the  bill  ot  exceptions,  though  returned  here,  cannot  be  con- 
sidered as  part  of  the  record. " 

The  opinion  then  prooeeds  to  comment  upon  C7.  S,  v.  Breiiling, 
supra,  and  with  reference  to  that  case  these  observations  are  made  : 

"There  the  bill  of  exceptions  was  prepared  during  the  term,  and  presented 
to  the  court  for  allowance  four  days  before  the  adjournment.  It  was  handed 
back  to  the  attorney  presenting  it,  three  days  before  the  adjournment,  with 
the  request  that  he  submit  it  to  the  opposing  counsel.  Delay  occurred,  and 
the  signature  was  not  actually  affixed  until  after  the  term.  Under  the  spe- 
cial circumstances  of  that  case  Uie  signature  after  the  term  was  recognized 
as  proper.  The  particular  gi-ounds  for  this  ruling  ara  not  stated,  but  it  was 
probably  for  the  reason  that,  upon  the  facts  stated,  the  consent  to  further 
time  beyond  the  term  for  the  settling  of  the  exceptions  might  fairly  be 
presumed.  That  case  went  to  the  extreme  verge  of  the  law  upon  this  ques- 
tion practice,  and  we  are  not  Inclined  to  extend  its  operation.  «  *  * 
As  early  as  Walton  t.  IT.  8.  9  Wheat.  651,  the  power  to  reduce  exceptions 
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Iftken  at  the  trial  to  form,  and  to  have  them  signed  and  filed,  was,  under  or- 
dinary circumstancea,  confined  to  a  time  not  longer  than  the  term  at  which 
the  judgment  was  rendered.  This,  we  think,  is  the  true  rule,  and  one  to 
which  there  should  be  no  exceptions  without  an  express  order  of  the  court 
during  the  term,  or  consent  of  the  parties,  save  under  very  extraordinary  cir- 
cumstances. Here  we  find  no  order  of  the  court,  no  consent  of  the  parties, 
and  no  such  circumstances  as  will  justify  a  departure  from  the  rule.  A  judge 
cannot  act  judicially  upon  the  rights  of  parties  after  the  parties  in  due  course 
of  proceeding  have,  both  in  law  and  in  tact,  been  dismiraed  from  the  court." 

The  rule  of  practice  thus  quite  peremptorily  prescribed  by  the  su- 
preme court,  and  which,  indeed*  is  but  an  enforcement  of  rule  SO  be- 
fore referred  to,  disposes  of  the  applioation  of  the  plaintiff  in  the  case 
in  band  to  have  a  bill  of  exceptions  settled  and  signed  at  this  late 
day.  To  grant  his  application  would  establish  a  precedent  in  favor 
of  negligence  and  inacUon,  and  would  be  in  clear  violation  of  the  ex- 
isting rule  of  court,  and  the  adjudication  in  Muller  t.  Eklers. 

Motion  denied. 


United  States  v.  Bebrt  and  others.^ 
{Oireuit  Vmtrt,  W.  D.  MUtouri^  W.  J>.  Ifay  Term,  1885.) 

COKTEMPT — JURtfiDICTION — INTERFERENCE  ST  BtRIXEKS  WITH  RBOEITEn — DIVIS- 
ION OF  DiBTHICT. 

A  proceeding  in  contempt  for  interfering  with  a  receiver  apppointed  by  a 
United  States  circuit  court  is  cnminnl  in  character  and  cannot  be  heard,  un- 
der the  law,  in  a  division  of  a  district  other  than  the  one  in  wliich  the  acta 
amounting  to  a  contempt  were  committed. 

Proceedings  for  Contempt  in  the  Matter  of  the  Wabash  Kailroad. 
On  motion  for  rehearing.    See  S.  0.  24  Fed.  Jlep.  217. 

Mr.  Beehe,  i)ist.  Atty.  U.  S.,  and  Mr.  Randolph,  for  the  United 
States. 

Mr.  Warner  and  Hall  &  Rodgers,  for  defendants. 

Krekbl,  J.  When  these  eases  were  before  the  court  heretofore,  (24 
Fed.  Rep.  217,)  the  question  was,  had  the  Moberly  strikers  interfered 
with  the  management  of  the  road  in  the  hands  of  the  court?  On  hear- 
ing, they  were  fonnd  guilty,  and  sentence  of  imprisonment  was  passed 
ou  them  for  contempt.  Upon  a  motion  for  rehearing,  jnrisdictional 
questions  are  raised,  and  these  are  now  to  be  passed  on.  The  follow- 
ing facts  are  deemed  material  in  their  solution : 

The  Wabash  Bailroad  was,  on  the  petition  of  creditors  and  others, 
taken  possession  of  on  the  twenty-seventh  day  of  May,  1884,  by  the 
circuit  court  of  the  United  States  for  the  Eastern  district  of  Missouri, 
who  proceeded  to  appoint  receivers,  who  have  since  that  time  operated 
the  road.    In  the  order  of  court  appointing  the  receivers,  they  are  in> 

1  Reported  by  Uobortson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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strtieted  to  take  posseasion,  "and  to  manage,  control,  and  operate  eaid 
railroad,  preserve  and  protect  all  said  property,  and  collect,  as  far  as 
possible,  all  acconntB,choBe8  in  action,  and  credits  dne  said  company, 
acting  in  all  things  under  the  order  of  this  court,  or  of  such  other 
courts  as  may  entertain  jurisdiction  of  parts  of  said  property  as  an- 
cillary to  the  jurisdiction  of  this  court."  By  another  part  of  said 
order  authority  is  given  complainants  "to  apply  to  any  other  United 
States  circuit  court  of  competent  jurisdiction  for  Bach  order  or  orders 
in  aid  of  the  primary  jurisdiction  vested  in  this  court  in  said  cause 
as  may  h^ve  ancillary  jurisdiction  herein."  Copies  of  the  order  quoted 
from,  and  the  bills  upon  which  the  proceedings  were  had,  have  been 
filed  in  the  circuit  court  of  the  JBastem  and  Western  divisions  of  the 
Western  district  of  Missouri;  and  orders  providing  ''that' the  order 
aforesaid  of  the  circuit  court  of  the  United  States  for  the  Eastern  dis- 
trict of  Missouri  be  approved,  and  that  it  be  taken  and  held  to  be  the 
order  of  this  court,  except  as  to  the  requirements  of  a  bond  as  therein 
mentioned,  and  the  clerk  enter  the  same  upon  the  order-book,"  have 
been  duly  entered.  ' 

On  the  twenty-ninth  day  of  May,  1885,  orders  suspending  proceed- 
ings in  the  courts  of  the  Western  districts  of  Missouri  were  entered, 
containing,  among  other,  the  following:  "With  a  view  to  the  pre- 
vention of  nnnecessary  labor,  expense,  and  delay,  and  for  the  purpose 
of  avoiding  the  nnnecessary  prosecutiott  of  numerous  causes  involv- 
ing the  same  issues  between  the  same  parties,  it  is  ordered  that  the 
original  bills  filed  by  the  Wabash,  St.  Louis  &  Pacific  Bailway  Com- 
pany in  said  causes,  and  the  cross-bills  filed  by  the  Central  Trust 
Company  of  New  York  and  James  Cheney,  aforesaid,  be,  and  the  same 
are  hereby,  suspended  until  the  farther  order  of  courtin  the  following- 
named  courts,  viz. :  The  circuit  court  of  the  United  States  for  the 
Eastern  and  Western  divisions  of  the  Western  district  of  Missouri." 
The  Western  district  of  Missouri,  for  judicial  purposes,  is  divided  by 
law  into  two  divisions,  the  Eastern  and  Western.  Moberly,  where 
the  strike  occurred,  is  situate  in  the  Eastern  division.  The  prooeed- 
ings  against  the  strikers  were  commenced  and  proceeded  with  through- 
out in  the  Western  division  of  the  Western  district  of  Missouri.  The 
act  of  congress  of  1879,  establishing  the  division,  in  its  second  section 
provides  that  "all  offenses  hereafter  committed  in  eitber  of  said  di- 
visions shall  be  cognizable  and  indictable  within  the  division  where 
committed."  The  act  further  designates  Jefferson  City  as  the  place 
where  the  courts  for  the  Eastern  division,  and  Kansas  City  as  the 
place  where  the  courts  for  the  Western  division,  are  to  be  held.  The 
courts  of|the  two  divisions  are  presided  over  by  the  same  judges. 

Three  questions  as  to  the  jurisdiction  of  this  court  are  thereupon 
raised:-  (1)  Can  the  cireait  court  of  the  Eastern  district  of  Missouri 
give  jurisdiction,  ancillary  or  otherwise,  to  this  court  in  a  case  which 
is  pending  in  its  own  court?  (2)  If  it  can,  and  did  so,  has  it  not, 
by  the  order  of  saspension,  deprived  or  suspended  the  jnrisdiotion  ? 
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(3)  Ib  the  proceeding  in  contempt  of  sneh  a  charaeter  that  it  oan  be 
heard,  under  the  law,  in  a  division  other  than  the  one  in  which  the 

offense  viras  committed  ? 

The  first  of  these  questions  I  have  not  examined,  because  the  cir- 
cuit court  of  the  Eastern  district  of  Missouri,  on  full  consideration, 
having,  i^o  doubt,  regard  to  the  importance  of  the  matter,  made  the 
order.  It  would  not  be  becoming  for  a  district  judge,  sitting  in  the 
circuit  court,  to  overrule  the  decision  of  the  circuit  court  of  another 
district,  made  by  both  the  circuit  and  district  judges,  fiesides  this, 
it  would  seem  that,  as  a  matter  of  comity,  any  of  the  courts  of 
the  United  States  within  the  jurisdiction  of  which  part  of  the  property 
in  the  hands  of  the  court  is  situate  should  lend,  if  need  be,  its  aid  in 
the  administration,  and  specially  to  the  protection,  of  such  property; 
for,  in  so  doing,  it  would  be  but  carrying  out  the  object  for  which  the 
law  is  invoked.  The  presumption  of  jurisdiction,  if  ever  indnlgedin. 
may  be  in  a  case  like  this. 

Regarding  the  second  question,  the  suspension  of  the  jurisdiction, 
it  is  sufficient  to  say  that  a  careful  examination  of  the  petition  for 
suspension,  and  the  order  made  thereunder,  leads  to  the  conclusion 
that  the  jurisdiction  of  the  court  was  not  to  be  interfered  with  further 
than  the  foreclosure  proceedings  were  concerned.  This  view  is  con- 
curred in  by  Judge  Bbeweb,  the  cireait  court'  jndge,  who  made  the 
order. 

It  is  the  third  question,  the  bearing  of  the  case  in  a  division  of  the 
district  other  than  the  one  in  which  the  offense  has  been  committed, 
which  is  mainly  relied  on  for  the  setting  aside  of  the  proceedings  had. 
The  answer  to  be  given  to  the  question  must  in  a  manner  depend  on 
the  nature  of  the  offense  known  as  contempt  of  court.  By  the  seven- 
teenth section  of  the  judiciary  act  of  1789,  the  courts  of  the  United 
States  are  given  power  "to  punish  by  fine  or  imprisonment,  at  the 
discretion  of  said  court,  all  contempt  of  authority  in  any  cause  ox 
hearing  before  the  same."  The  act  of  congress  of  1831  confines 
these  powers  to  "misbehaviors  of  any  person  or  persons  in  the  pres- 
ence of  said  courts,  or  so  near  thereto  as  to  obstruct  the  administra- 
tion of  justice;  the  misbehavior  of  any  of  the  officers  of  swd  courts 
in  their  official  transactions;  and  the  disobedience  or  resistance  by 
any  officer  of  said  court,  party,  jnror,  witness,  or  any  other  person  or 
persons  to  any  lawful  writ,  process,  order,  rule,  decree,  or  command 
of  said  court." 

This  is  the  law  to-day.  It  will  be  observed  that  while  the  laws 
seek  to  limit  the  powers  of  the  court,  not  a  word  is  said  as  to  the  ex- 
tent of  the  fine  and  imprisonment  which  the  judge  mayt  impose. 
These  unlimited  discretionary  powers  are  sometimes  justified  on  the 
ground  that  a  court  must  have  the  means  to  protect  itself.  What  is 
done  by  them  for  that  purpose  might,  however,  well  be  subject  to  re- 
vision. In  a  contempt  case,  as  the  law  now  stands,  the  person  affected 
is  remediless,  unless  the  court  acted  without  authority.   New  Orleans 
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T.  Steamship  Co.  20  Wall.  387..  Proceediogs  for  eontempt  have  at 
times  incidentally  been  made  use  of  to  collect  and  pay  over  damages  to 
the  party  injured,  thus  making  them  both  civil  and  criminal.  Of  late 
the  tendency  has  been  to  make  them  purely  criminal.  In  Re  Ellerhe^ 
4  McCrary,  449,  S.  G.  13  Fed.  Bep.  530,  Judge  McGb&ry  takes  this 
ground,  citing  a  number  of  authorities  in  support.  This  view,  with 
which  I  coincide,  is  also  calculated  to  remove  any  doubt  as  to  whether 
a  judge  at  chambers  can  punish  for  contempt;  for  trials  of  criminal  of- 
fenses, above  all  others,  should  be  in  court.  Assuming  that  proceed- 
ings fox  contempt  are  criminal  in  their  nature,  the  question  remains, 
can  they  be  had  in  a  division  of  the  district  other  than  the  one  in  which 
the  'offense  was  committed  ?  Property  of  the  Wabash  Bailroad  is  sit- 
uate in  both  divisions  of  the  Western  district  of  Missouri,  and  inter- 
ferences in  one  division,  affecting  its  operation,  must  of  necessity  af- 
fect it  in  the  other.  The  appUcation  for  protection  of  the  property  was 
made  to  the  judge  at  chambers  in  the  Western  division.  Under  the 
wurrants  issued  the  United  States  marshal  arrested  the  defendants  in 
the  Eastern  division,  and  brought  them  before  the  court  in  the  West- 
em  division,  in  which  the  hearing  was  had  and  sentence  passed.  To 
the  strikers  themselves  it  may  be  of  little,  if  any,  importance  whether 
they  were  tried  in  the  Sastem  or  Western  division  of  the  district,  yet, 
as  a  question  of  law,  it  is  of  importance. 

A  few  suggestions  as  to  the  legislative  history  as  to  the  divisions 
of  the  country  generally,  and  for  judicial  purposes  specially,  may  not 
be  out  of  place.  As  pertaining  to  the  system  of  government  under 
which  we  live,  the  underlying  idea  is,  the  bringing  near  the  citizen 
the  govemmmt  of  which  he  is  a  part  and  in  which  he  exercises  con- 
trol and  power.  The  subdivision  for  judicial  purposes  no  doubt  par- 
took of  that  idea.  The  constitution  of  the  United  States  originally 
provided  for  the  trial  of  crimes  (except  impeachment)  by  jury,  and 
that  "such  trial  shall  be  held  in  the  state  where  the  said  crimes  shall 
have  been  committed."  The  sixth  amendment  of  that  instrument 
enacts  that  "in  all  criminal  proseoutions  the  accused  shall  enjoy  the 
right  of  a  speedy  and  public  trial  by  an  impartiaJ  jury  of  the  state  and 
district  wherein  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law."  The  constitutional 
provision  last  quoted  not  only  requires  trials  to  be  had  in  the  district 
as  distinguished  from  the  state,  but  also  provides  for  the  ascertain- 
ment of  such  districts.  It  is  obvious  that  additional  stress  is  laid 
upon  districts  by  the  change.  From  the  judiciary  act  of  1789  down 
to  the  act  of  1879.  dividing  the  Western  district  of  Missouri,  it  has 
been  the  aim  of  congress  to  designate  the  districts  in  which  courts 
are  to  be  held,  and  their  jurisdiction,  as  a  role,  has  been  confined  to 
such  districts.  No  snch  care  has,  however,  been  observed  regarding 
the  divisi<m  of  districts  over  which  the  same  judges  preside.  Thus, 
for  instance,  the  law  provides  that  the  justice  allotted  to  a  circuit  shall 
attend  at  least  one  term  of  the  circuit  court  in  each  district  during 
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every  period  of  two  years.  No  notice  ia  here  taken  of  divisions  of 
districts,  but  they  are  treated  as  a  whole.  Nambers  of  aimilar  in- 
stances miRht  be  cited. 

The  desire  to  protect  property  in  the  bands  of  United  States  courts, 
nnder  circumstances  like  those  under  consideration,  has  induced  me 
to  look  into  the  means  the  present  laws  aSord  for  that  purpose. 
Aside  from  hearing  cases  during  regular  terms,  the  law  provides  for 
the  holding  of  special  terms,  at  the  discretion  of  the  courts,  for  the 
trial  of  criminal  cases. 

Adjourned  terms  may  be.  held.  The  law  also  provides  that  while 
the  supreme  court  of  the  United  States  is  in  session,  it  may  direct 
special  sessions  for  the  trial  of  criminal  cases,  to  be  held  at  any  oon- 
venient  pJaoe  within  the  district,  nearer  to  the  place  where  the  offenses 
are  said  to  be  committed  than  the  place  appointed  by  law  for  the 
stated  session,  and  gives  the  same  discretionary  power  to  the  circuit 
and  district  judge  when  the  supreme  court  is  not  in  session.  Constru- 
ing the  provision  of  the  law  here  cited  as  providing  for  the  holding  of 
special  sessions  near  the  place  of  the  commission  of  the  offenses  only, 
it  still  affords  a  remedy.  Add  to  this  the  general  power  of  all  judges, 
state  and  federal,  to  place  offenders  under  recognizance  to  keep  the 
peace  and  bind  them  over  to  appear,  and  the  powers  of  the  court  to 
deal  with  offenders  violating  its  orders  would  seem  to  be  adequate, 
though  it  must  be  confessed  somewhat  roundabout  in  districts  where 
the  courts  are  not  always  in  session.  A  regard  for  individual  rights, 
and  the  presumption  that  the  law  will  be  obeyed,  may  have  intention- 
ally left  the  remedies  as  we  find  them. 

A  somewhat  careful  examination  of  the  law  of  contempt,  as  made 
by  legislation  and  the  judges,  discloses  that  no  effective  limitation  to 
the  discretionary  powers  of  the  courts  has  been  prescribed.  It  is  nec- 
essary, perhaps,  to  leave  to  judges  such  powers  in  the  punishment  of 
crimes,  but  limits  to  them  should  be,  and  are  nearly  always,  prescribed. 
It  ought  to  be  so  in  cases  of  contempt.  These  suggestions  are  made, 
not  because  the  cases  before  me  present  any  particular  difficulty,  but 
because  of  the  onerous  duties  imposed  on  judges  in  vesting  them  with 
unlimited  discretionary  powers.  That  the  strikers  in  these  cases 
violated  the  orders  of  court  by  interfering  with  its  management  of  the 
road,  there  can  be  no  doubt.  Their  escape  from  merited  punishment 
is  aue  to  the  law. 

The  conclusions  reached  are  that  the  proceedings  in  contempt  are 
criminal  in  their  nature;  that  they  must  be  bad  in  court,  and,  under 
the  law  dividing  the  Western  district  of  Missouri,  in  the  division  in 
which  the  offense  was  committed.  The  order  will  be  that  all  of  the 
defendants  be  discharged,  principals  and  sureties  on  recognizances  be 
released,  and  that  the  aentenoes  heretofore  passed  be  held  for  nought. 
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Aksb  ftnd  others  v.  Gabltom  Spbino-Bjsd  Go.  and  others. 

(CVnwA  (70urt,  N.  D.  IlKncit.   July  27,  1885.) 

1.  Patbkts  tor  Iktentiokb— Noteltt-^Enepfi.br  Bfrino-Bsd  Botfous. 

Pstent  n-anted  July  27,  1S69,  to  Alois  Eneppler,  for  an  improTement  in 
spriDg-bed  bottoma,       void  for  want  of  novelty. 

2.  BaME— BOTINQTON  BPRINO-BBD  BOTTOM. 

Patent  graDted  May  24, 1881,  to  Levi  C.  Boyiagton,  for  an  improved  spriog- 
bed  bottom,  Aetd  void  for  waat  of  noveliy. 

In  Equity. 

CharUt  H.  Roberts  and  Manahan  A  Ward,  tot  complainanta.  - 
O,  L.  Chapin,  for  defendant. 

BiiODazTT,  J.  This  is  a  bill  filed  to  obtain  an  injnnotion  and  ac- 
counting for  the  alleged  infringement  by  defendants  of — First,  a  pat- 
ent  granted  July  37, 1869,  to  Alois  Kneppler,  for  an  "improvement  in 
spring-bed  bottoms;"  second,  of  a  patent  granted  May  24,  1881,  lo 
Levi  C.  Boyingtott,  for  an  "improved  spring-bed  bottom."  Both 
these  devices  are  applicable  to  what  are  known  as  woven-wire  bed- 
bottoms,  in  which  the  bottom  is  constructed  by  extending  a  fabric 
made  of  coiled  spiral  springs  from  end-rail  to  eud-rail  of  the  frame. 
The  Kneppler  device  seems  to  have  been  one  of  the  early  efforts  to 
utilize  the  woven-wire  fobrio  for  bed-bottom  purposes,  and  instead 
of  suspending  the  fabric  from  end-rail  to  end-rail,  leaving  the  sides 
free,  the  sides  were  more  or  less  supported  by  a  side  rod  or  wire,  whicb 
seems  to  have  been  supposed  to  be  necessary  in  order  to  give  the 
requisite  degree  of  strength  and  form  to  the  bed-bottom.  Later  in- 
ventors demonstrated  that  the  best,  if  not  the  only,  practicable  mode 
of  utilizing  the  woven-wire  fabric  for  a  bed-bottom  was  by  suspension 
from  end  to  end,  with  no  side  fastenings.  In  the  use  of  this  fabric, 
suspended  from  end  to  end,  such  a  degree  of  tension  was  necessary 
as  woold  give  the  requisite  amount  of  firmness  to  the  bed,  so  that  it 
would  not  sag  or  sink  too  mueh  by  the  weight  of  the  ocoupant,  and, 
to  some  extent,  the  degree  of  tension  thus  required  was  found  objec- 
tionable. 

Kneppler  placed  underneath  the  coiled-wire  fabric,  vertical  spiral 
springs,  partly  relieving  the  fabric  from  the  burden  of  the  occupant's 
weight,  and  dispensing,  to  some  extent,  with  the  necessity  of  so  rigid 
an  endwise  tension  upon  the  coiled-wire  fabrio.  The  Boyington  de- 
vice is  the  same  !n  principle  and  mode  of  application  as  the  Kneppler, 
with  the  exception  that  the  coiled-wire  fabrio  swings  free  from  end- 
rail  to  end-rail;  but  he  placed  underneath  the  middle  portion  of  the 
woven-wire  fabric,  between  the  side-railB,  a  series  of  vertical  spiral 
spring,  resting  upon  slats  eonnected  with  the  side-rails,  so  that  the 
woven-wire  fabric  need  not  be  stretched  to  the  degree  of  tension  re- 
quired when  no  intermediate  support  is  interposed;  the  claim  of  his 
patent  being,  "in  combination  with  the  end  and  side  rails  of  a  bed- 
v.24F,no.l4— 50 
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bottom,  and  spiral  Bprings  supported  on  slats  connected  therewith,  a 
stretched  woven-wire  mattress  connected  peroianently  and  directly 
-with  the  end-rails,  said  stretched  mattress  having  no  other  support 
than  the  end-rails  and  spiral  epringa,  all  aalratantiaUy  as  and  for  the 
purpose  specified." 

The  defeases  interposed  are,  (1)  want  of  novelty;  (3)  that  the 
defendants  do  not  infringe.  It  is  admitted  that  the  Kneppler  device, 
as  constructed  and  shown,  was  inoperative  and  useless,  inasmuch,  as 
has  been  before  said,  the  side  fastenings  made  the  woven-wire  fabric 
bag  down  in  the  middle,  and  assume  what  is  termed  by  the  witnesses 
a  hammock  shape.  All  that  Boyington  did  was,  in  the  light  of  the 
experience  of  other  improvers  of  the  woven-wire  mattress  bed,  to  re- 
move the  side  fastening  from  the  Kneppler  bed,  and  place  Kneppler's 
vertical  spiral  springs  nndei  the  middle  paH  of  the  wire  fabric  as  an 
auxiliary  support,  instead  of  relying  wholly  upon  the  tension  of  the 
fabric;  and  the  only  question,  so  far  as  the  Boyington  device  is  con- 
cerned, is,  was  there  any  invention  in  doing  this,  or  was  it  a  mere  me- 
chanical improvement?  As  has  been  already  stated,  other  inventors 
before  Boyington  had  made,  BUoeesBfully,  woven-wire  mattress  beds 
by  swinging  the  fabric  from  end-rail  to  end-rail ;  but,  so  far  as  dis- 
closed by  the  proof  in  this  case,  none  of  them  had  placed  an  auxil- 
iary support,  either  in  the  form  of  spiral  or  other  springs,  under  the 
woven-wire  fabric.  Boyington  took  the  Kneppler  construction,  re- 
moved the  side  fastenings  and  side-rods,  and  received  his  patent  for 
so  doing.  It  seems  to  me  this  was  nothing  bat  such  a  mere  mechan- 
ical alteration  of  Kneppler's  device  as  any  person  familiar  with  the 
use  of  the  woven-wire  fabric  for  bed-bottom  purposes  could  have  done 
at  the  date  of  Boyington's  patent,  because  it  had  become  well  estab- 
lished at  that  time  that  the  woven-wire  fabric  must  be  suspended  from 
end-rail  to  end-rail,  and  that  side  fastenings  were  not  only  objection- 
able, but  absolutely  prevented  the  effective  operation  of  the  woven- 
wire  fabric  for  the  purposes  of  the  bed-bottom.  It  is  therefore  my 
opinion  that  Boyington's  change  in  the  Kneppler  mode  of  construc- 
tion was  only  mechanical,  and  did  not  involve  the  use  of  the  invent- 
ive or  creative  faculty. 

As  to  the  Kneppler  patent,  as  already  stated,  it  was  wholly  inoper- 
ative and  nseless  in  the  form  shown,  and  this  leads  me  to  consider 
for  a  moment  whether  the  interposition  of  these  vertical  spiral  springs 
underneath  the  coiled-wire  fabric  can  be  said  to  amount  to  invention. 
The  proof  shows  that  bed-bottoms  had  been  constructed,  prior  to  the 
date  of  the  Kneppler  patent,  of  coiled-wire  springs  set  vertically  npon 
slats,  or  otherwise  fastened,  bo  as  to  bear  the  weight  of  the  mattress 
and  the  occupant  of  the  bed.  In  some  oases  these  springs  were  in- 
terlaced, or  fastened  together,  and  in  others  they  stood  independently 
of  each  other;  the  mattress  forming,  as  it  were,  a  connecting  web  be- 
tween them.  In  that  oaae  the  coiled-wire  springs  were  the  (mly  sup- 
port of  the  mattress  and  the  occupant  of  the  bed.   To  interpose  ver- 
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tioal  spiral  springs  underneath  the  coiled-wire  fabric,  after  they  have 
been  used  with  an  ordinary  mattress,  for  the  purpose  of  acting  as  an 
aaxiliary  support  to  the  coiled-wire  fabric,  or  to  relieve  the  necessity 
of  the  severe  strain  or  tension  upon  the  coiled-wire  fabric,  seems  to 
me  not  to  have  required  inventive  skill.  The  coiled-wire  fabric  and 
the  spiral  springs  perform  no  new  function,  and  a  bed-bottom  com- 
posed of  coilfid-wire  fabric  and  spiral  springs  combined,  as  shown 
either  in  the  Eneppler  or  Boyington  devices,  is  but  an  aggregation  of 
old  parts,  where  no  new  function  is  performed  by  either  of  these  ele- 
ments by  bringing  them  together,  but  each  continues  to  perform  the 
same  function  it  did  when  used  in  accordance  with  the  old  art. 

The  proof  also  shows  a  patent  for  a  bed-bottom,  granted  to  P.  P. 
Simmons,  April  21,  1S&8,  antedating  the  Eneppler  by  over  a  year, 
in  which  a  fabrio  composed  of  transverse  wooden  slats  and  longitudi- 
nal wires  was  stretched  from  end-rail  to  end-rail,  and  supplemented 
by  vertical  spiral  springs  placed  underneath  the  same.  It  is  tme 
that  the  fabric  shown  in  the  Simmons  patent  differs  from  that  shown 
in  the  Eneppler  and  Boyington  patent ;  but,  after  the  introduction  of 
the  woven-wire  fabric  for  bed-bottom  purposes,  there  was  no  possible 
room  for  invention  in  substituting  the  woven-wire  fabric  for  the  wooden 
slat  and  wire  fabric  in  Simmons'  device;  and  when  that  was  done 
yon  had  exactly,  in  construction  and  mode  of  operation,  the  Boyington 
bed,  and  all  there  was  of  merit  in  the  Eneppler  bed. 

I  am  therefore  of  the  opinion  that  this  patent  is  void,  and  that  the 
bill  in  this  CAse  shoald  be  dismissed  for  want  of  equity. 


Aldbm  EvAPORATRto  Fbuit  Go.  V,  BowEN  and  another. 

{Circuii  Court,  N.  D.  Nev  York.   August  25,  1885.) 

Fatbhts  fob  Intbntions— Rbibsub  No.  5,648 — ^Avtioipatiok. 

The  llTBt  claim  of  reissue  No.  5,648,  granted  to  Oiiarles  Alden,  November  11, 
187S,foraa  improvemeiit  In  processes  and  apparatus  forpreser^ng animal  and 
vegetable  suhstanccs,  tho  original  patent,  No.  121,569,  luving  been  grauted  to 
him  December  5, 1871,  held  void. 

In  Equity, 

W.  J.  A.  Fuller,  for  plaintifif. 

Cogswell,  Bentley  d  Cogswell,  for  defendants. 

Blatchpord,  Justice.  The  controversy  in  this  suit  is  reduced  to 
the  question  of  the  infringement  of  claim  1  of  reissued  letters  patent 
No.  5,648,  granted  to  Charles  Alden,  November  11,  1873,  for  an  "im- 
provement in  processes  and  apparatus  for  preserving  animal  and 
vegetable  substances,"  the  original  patent,  No.  121,569,  having  been 
granted  to  him  December  6,  1871.    Claim  1  reads  thus: 
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"The  withinniescribed  process  of  maturing  and  preserving  animid  andveg- 
etable  substances,  in  part  through  evaporation,  and  in  part  through  chemical 
binding  of  their  organic  moisture,  by  exposing  the  same  to  a  current  of 
heated  and  humid  air,  increasing  in  humidity  and  decreasing  In  heat  as  the 
evaporation  proceeds,  said  current  of  air  moving  in  the  same  direction  Ttth 
tbe  articles  to  be  treated,  substantially  as  herein  set  forth." 

All  there  is  of  this  procees  is  whatever  may  resnlt  from  Hhe  enrrent 

of  heated  and  hamid  air,  increasing  in  humidity  and  decreasing  in 
heat  as  the  evaporation  proceeds,  the  current  of  air  moving  in  the 
same  direction  with  the  articles  to  be  heated,  and  acting  on  the  sub- 
stances divided  into  extended  surfaces  and  exposed  on  screens,  which 
are  moved  away  from  the  sonroe  of  heat  while  still  exposed  to  heat. 
Tbe  substance  on  tbe  screen  nearest  the  source  of  heat  is  exposed  to 
it  for  a  proper  time,  and  tbe  screen  is  then  passed  onward,  and  a  fresh 
screen  is  introdaoed  into  the  place  thus  vacated.  The  specification 
says: 

"The  current  of  air,  in  passing  through  these  screens  covered  with  fresh 
material,  now  carries  witli  it  an  increased  burden  of  moisture,  derived  from 
said  material  as  it  strikes  upon  the  screens  that  have  gone  on  before.  With 
every  forward  movement  of  the  carrying  apparatus  fresh  screens  are  intro- 
duced, and  the  moisture  of  the  current  of  atr  is  increased  thereby." 

It  also  says  that  the  process — 
"Is  generally  carried  on  in  an  apparatus  which  consists  essentially  of  an  elon- 
giited  chamber  or  shaft,  square  or  oblong,  or  of  any  other  form,  in  croas-sec- 
tion,  and  set  vertically,  as  shown  in  the  drawing,  or  in  any  other  position 
found  advantageous  for  particular  purposes." 

The  specification  states  the  rationale  of  the  process  thus : 
"By  introducing  the  green  arUcles  in  the  bottom  part  of  tbe  tower,  and 
moving  tliem  in  the  same  direction  In  which  the  air  moves,  the  scorching  or 
burning  of  such  articles  is  effectually  avoided,  since  an  article  in  its  moist  state, 
when  exposed  to  a  high  heat,  gives  up  its  moisture;  and,  as  the  heat  is  ab> 
sorbed  or  rendered  latent  by  such  moisture,  the  article  is  prevented  from 
b^ng  overheated,  and,  as  It  moves  from  the  high  to  the  low  temperature,  it 
becomes  gradually  deprived  of  all  its  free  moisture,  as  previously  stated." 

The  evidence  shows  that  the  process  set  forth  and  claimed  existed 
before  AMen's  invention,  in  the  apparatus  used  by  tbe  Shakers  from 
1860,  as  testified  to  by  Anstatt;  and  in  the  dry-houses  testified  to  by 
Ledyard,  Rogers,  and  Ryder,  where  the  fruit  was  first  placed  on  the 
lowest  tray  nearest  tbe  fire,  and  that  tray  was  moved  npward  in  tbe 
dry-house  as  the  operation  progressed.  The  apparatus  described  by 
Alden  may  carry  out  the  process  more  perfectly,  but  tbe  proeess,  as 
set  forth  in  the  claim,  is  tbe  same.  All  that  Alden  had  a  right  to 
claim  was  an  apparatus  or  arrangement  of  mechanism.  This  he  did 
in  claim  2.   But  that  claim  is  not  infringed. 

The  bill  is  dijnnissed,  with  costs. 
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TuTTLB  and  others  v.  Loohis  and  others. 

{OireuU  0»urt,  If.  D.  Aw  York.   January  2, 1S8S.) 

Patents  for  Iktentionb— IteiaauE— LAonKS. 

No  amendmeDt  can  be  imported  into  a  reissue  to  effect  a  brondening  of  a 
dahn  in  the  original  patent,  after  a  lapse  of  eight  yearn,  in  the  absence  of  very 
BfMclal  circunutances,   Maha  y.  liwaood,  5  Sup.  Ct.  liep.  174,  followed. 

In  Ec[uity. 

Duell  d  Hey  and  M.  D.  Leggttt,  for  complainants. 

N,  H.  Stewart  and  John  B,  Bennett^  for  defendants. 

Wallace,  J.  All  the  questions  involved  here  have  been  decided 
in  favor  of  the  complainaDts  in  suits  upon  these  patents;  first  by 
Judges  Dbumhond  and  Gbeshah,  in  the  circuit  court  of  the  district 
of  Indiana,  and  again  by  Justice  Matthews  and  Judge  Dyer,  in  the 
circuit  court  for  the  Western  district  of  Michigan.  Kot  only  were 
these  complainants  the  complainants  of  record  in  those  suits,  but 
the  defendants  in  tbose  suits  vere  closely  identified  with  the  present 
defendant,  although  not  in  such  sense  privies  as  to  effect  an  es- 
toppel. In  view  of  these  decisions  I  ought  not  to  consider  the  ques- 
tions now  presented  as  open.  Upon  the  question  of  the  validity  of 
the  reissue,  however,  my  impressions  are  so  strongly  against  the  com- 
plainants that  I  am  unwilling  to  direct  a  decree  in  their  favor  until 
the  rehearing  upon  that  question  now  pending  in  the  Western  dis- 
trict of  Michigan  has  been  had,  and  a  decision  reached  by  the  court. 
When  the  former  decisions  were  made,  the  law  upon  the  subject  of 
reissues  was  generally  recognized  as  conferring  broader  powers  upon 
the  commissioner  of  patents,  and  as  authorizing  a  wider  latitude  in 
modifying  the  claims  of  original  patents  than  has  since  been  declared 
to  be  the  rule  by  the  decisions  of  the  supreme  court. 

Carver's  original  patent  described  spring  harrow-teeth  of  snch  form 
that  when  attached  to  the  under  side  of  the  harrow-bar  the  teeth 
would  curve  back  over  the  bar  and  extend  to  the  ground  below  the 
under  side  of  the  harrow-frame,  with  their  points  inclining  forward. 
The  claim  covered  snch  teoth.  It  is  obvious  that  all  the  functions 
of  such  teeth  oonld  be  obtained  without  adhering  to  the  precise  form 
and  mode  of  attachment  specified  by  Carver;  and,  assuming  that  he 
was  the  pioneer  in  the  invention  of  spring  harrow-teeth,  he  was  en- 
titled to  a  broader  claim  than  be  made.  Whether  he  described  in  his 
original  patent  just  the  invention  he  supposed  he  had  made,  or  whether 
his  invention  was  really  a  broader  one  than  he  himself  supposed  it 
to  be,  when  it  became  apparent  that  the  real  invention  was  unduly  re- 
stricted and  narrowed  by  the  description,  he  was  entitled  to  a  reissue 
if  the  error  arose  from  inadvertence,  accident,  or  mistake.  After  the 
lapse  of  eight  years,  however,  no  amendment  could  be  imported  into 
the  reissue  to  effect  a  broadening  of  the  claim  of  the  original,  in  the 
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absence  of  very  special  cirenmstanceB.  Mdhn  t.  Harirood,  5  Snp. 
Ct.  Hep.  174.  The  speoification  here  was  very  plain  and  free  from 
complexity,  and  no  special  circumstances  exist  to  take  the  case  oat 
of  the  general  rule.  It  seems  to  have  been  the  purpose  of  the  first 
reissue  to  eliminate  some  of  the  details  of  form  and  arrangement 
'which  were  imported  as  a  part  of  the  description  into  the  claim  of  the 
original  patent.    The  description  is  amended  by  the  statement  that — 

"The  size  and  shape  of  tlie  teeth  may  be  varied  considerably  without  de- 
parting from  the  principle  of  my  invention,  which  contemplates,  broadly,  a 
barrow  provided  with  teeth  fastened  at  one  end  of  the  frame,  but  so  formed 
between  the  point  of  attachment  to  the  frame  and  the  point  of  contact  with 
the  ground  that  it  will  spring  or  yield  so  as  to  pass  over  lumps  or  obstacles 
without  injury  to  the  tooth  itselfi  and  without  disturbing  the  operation  of 
the  other  teeth  of  the  harrow." 

The  claims  are  modified  so  aa  to  cover  the  invention  thus  described. 
But  in  the  second  reissne  all  reference  to  such  details  in  essentials  is 
omitted,  in  order  to  prepare  the  way  for  broad  claims  which  will  em- 
brace any  harrow  having  two  or  more  series  of  spring-teeth,  and  any 
harrow-tooth  which  "embodies  the  principle"  of  Carver's  tooth.  The 
drawings  are  referred  to  as  embodying  the  principle  of  the  invention, 
and  the  parts  shown  by  the  drawings  are  described.  The  specifica- 
tion is  amended  by  the  statement  that  the  inventor  was  the  first  to 
have  produced  a  harrow  wherein  the  harrow-frame  is  supported  on 
two  or  more  series  of  spring-teeth  which  are  adapted  to  yield  to  an 
unlimited  extent  when  in  use.  When  the  several  claims  of  the  reissue 
are  read  with  the  specification  as  amended,  there  does  not  seem  to 
be  one  which  restricts  the  scope  of  the  patent  to  a  spring-tooth  fast- 
ened to  the  under  side  of  the  bar,  and  carving  back  over  the  bar. 
AU  the  claims  of  this  reissue,  except  the  third  and  fourth,  are  on  their 
face  much  broader  than  the  claim  of  the  original,  or  for  a  different 
invention  than  is  disclosed  in  the  original.  The  third  claim,  read  with 
the  specification,  is  not  limited  to  a  spring-tooth  onrring  back  over 
the  bar  of  the  frame,  or  fastened  to  the  lower  side  of  the  bar,  nor  is 
the  fourth.  It  seems  to  me  that  these  claims  are  broader  than  the 
claim  of  the  original,  by  proper  construction,  although  they  are  not 
in  express  terms. 

In  view  of  the  lapse  of  time  between  the  original  and  the  reissue  in 
suit,  the  inventor  abandoned  to  the  public  all  that  he  described  and 
did  not  claim  in  his  original  patent.  I  have  not  considered  the  ques- 
tion whether  this  expansion  of  the  claims  was  made  in  order  to  em- 
brace in  the  monopoly  of  the  patentee  the  harrows  or  harrow-teeth 
made  subsequently  to  the  original  patent  by  others.  For  these  rea- 
sons I  am  unwilling  to  decree  for  the  complainants,  unless,  upon  the 
review  pending  in  the  circuit  court  for  the  Western  district  of  Mich- 
igan, tliat  court  should  adhere  to  its  original  judgment.  It  is  but  josi 
to  the  complainants  to  state  that  their  counsel  have  not  been  fully 
heard.   And  one  reason  why  I  deemed  it  proper  to  eortail  their  argn- 
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ment  was  becaase  the  decision  of  the  question  involved  more  properly 
belongs  to  the  oircoit  court  of  the  Western  district  of  Michigan,  and 
the  action  of  that  ooort  should  not  be  forestalled  by  a  decision  here 
on  full  consideration. 


Leaoh  v.  Chandler  and  another. 

{Oiieuit  Oovrt,  D.  Indian  t.    July  30,  1885.) 

PATBaiTa  FOB  iNTENTioNH—IirpRiMOBMBNT— Tables  for  Tilk-Machink8. 

The  fourth,  fifth,  and  seventh  claims  of  patent  No.  279,259,  granted  to  Will* 
ism  F,  Leach,  on  June  12,  1883,  (or  Improvement  In  tables  for  tile-machines, 
oonstraed,  and  held  not  infringed  by  machines  made  under  patent  No.  243,867, 
Issued  July  5, 1881,  to  Elihu  Dodds. 

In  Equity. 

David  A.  Leach,  for  complainant. 

West  dt  Bond  and  Stanton  db  Scott,  for  defendants. 

Woods,  J.  The  oomplainant,  as  owner  of  letters  patent  No.  379,259, 
granted  him  on  June  12,  18S3,  for  improvement  in  tables  for  tile- 
machines,  sues  the  respondents  for  infringement  of  claims  4,  5,  and 
7  of  his  patent,  and  for  a  cancellation  of  letters  patent' Ko.  243,867, 
issued  July  5,  1881,  to  Etihu  Dodds,  who  assigned  to  the  defend- 
ants; the  alleged  infringing  machines  having  been  made  by  defend* 
ants  under  and  in  conformity  to  the  Dodds  patent.  The  bill  charges, 
among  other  things,  that  the.^ omplainant  was  in  truth  the  first  in- 
ventor, and  that,  in  a  proceeding  of  interference,  to  which  the  re- 
spondents appeared,  it  was  so  decided  in  turn  by  the  examiner,  by 
the  examiner  in  chief,  and  by  the  commissioner  of  patents.  The 
fourth,  fifth,  and  seventh  claims  of  complainant's  patent  are  of  the 
tenor  following : 

"(4)  In  a  tile-table,  suspended,  flexible  carriers,  H,  substantially  as  heretn 
shown  and  described,  whereby  tiles  of  different  forms  and  sizes  will  be  firmly 
supported  and  safety  carried,  as  sot  forth. 

"(5)  In  a  tile-table,  the  combination,  with  the  bases,  E,  and  the  flexible  car- 
riers, H,  of  the  suspending  springs,  G,  substantially  as  herein  shown  and  de- 
scribed, whereby  the  flexible  carriers  can  adjust  themselves  more  freely  to  the 
supported  tiles  as  set  forth." 

"(7)  In  a  tile-table,  the  endless  chain  of  flat  bases,  sutstantially  as  herein 
shown  and  described.** 

The  claim  in  the  Dodds  patent  reads  as  follows ; 
"The  combination  in  a  tile  machine  of  the  carrier  bars  and  a  flexible  bridg- 
ing strap  arranged  to  receive  the  tile  as  it  comes  from  the  forming  dies. " 

The  speoifications  of  oomplauiant's  patent  contain  the  following 
among  other  statements: 

The  object  of  this  invention  is  to  provide  suitablemeans  for  receiving  tiles 
aathey  come  from  the  tile-mill,  and  delivering  them  uninjured  to  the  ofl- 
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bearers ;  and  also  to  provide  suitable  means  for  cutting  the  tiles  accurately  into 
proper  lengtlis  without  stopping  the  machines.  The  invention  consists  in 
a  tile-table,  constructed  with  a  frame  provided  with  a  series  ot  rollers,  around 
which  passes  an  endless  chain  of  receivera,  having  downwardly  projecting 
flanges  and  connected  at  their  forward  ends,  leaving  their  rear  ends  free. 
With  the  receivers  are  connected  spring-supported  flexible  carriers,  to  adjust 
themselves  to  the  form  of  the  tile.  To  each  receiver  or  base,  £,  are  att»ched 
one  or  more  springs,  G,  as  the  size  of  the  said  receiver  may  require.  To  the 
upper  ends  of  the  springs,  G,  are  attached  the  side  edges  of  the  carriers.  H. 
which  are  made  of  thin  sheet-brass,  or  other  "Suitable  material  tliat  has  suffi- 
cient flexibility  to  allow  it  toadjust  itself  to  the  slope  of  the  tile  to  be  carried, 
so  that  tiles  of  different  shapes  and  sizes  can  be  firmly  supported  and  safely 
carried  by  the  same  carriers.  If  desired,  tlie  carriers,  H,  can  be  supported 
by  rigid  standards,  but  I  prefer  to  use  the  springs,  G,  as  they  allow  the  flex- 
ible carriers  to  come  in  contact  with  more  of  the  surface  of  the  tiles,  and  thus 
carry  them  more  safely.  The  carriers,  H,  can  be  made  of  such  a  lengtli  as  the 
length  of  the  tile  may  require. 

It  is  not  found  neoessary  to  determine  whether  the  oomplainant  or 
Dodds  was  first  inventor,  because,  in  view  of  the  prior  art,  the  in- 
vention of  each,  if  properly  called  invention,  must,  in  the  judgment 
of  the  court,  be  constraed  sirietly,  and  when  so  construed,  there  is 
no  infringement.  The  flexible  standard,  as  it  seems  to  the  court, 
constitutes  an  indispensable  part  of  the  complainant's  combination. 
There  is,  to  be  sure,  a  suggestion  in  the  specification  that  a  rigid 
standard  may  be  used  instead;  but  if  that  be  done,  unless  it  be  eon- 
strnoted  with  a  hinge,  as  shown  in  the  red  model  put  in  evidence,  the 
chief  value  of  the  improvement  will  be  sacrificed,  because  upon  abso- 
lutely rigid  standards  the  carriers,  made  of  tin  or  brass  or  other  ma- 
terial, would  have  little  or  no  capability  of  conforming  to  the  shape 
of  tiles  of  different  sizes.  Constructed  after  the  red  model,  or  with 
flexible  supports,  the  complainant's  invention  would  seem  to  be  in- 
genious, novel,  and  useful,  but  with  rigid  standards  it  would,  in  view 
of  the  Penfield  patent.  No.  98,5 19,  and  the  Brown  patent,  No.  1 12.538, 
(to  go  no  further,)  involve  no  patentable  advance  over  the  prior  art. 
It  is  claimed,  with  some  emphasis,  that  the  invention  of  the  plaintiff 
consists  in,  or,  at  least,  embodies  the  idea  of,  a  series  of  carriers;  but 
this,  if  conceded,  does  not  help  the  case.  A  no  less  complete  aeries 
is  shown  in  the  Penfield  patent,  and,  without  the  flexible  standard, 
it  is  impossible,  as  it  seems  to  the  court,  to  find  support  for  any  of 
the  plaintiff's  claims. 

In  respect  to  the  seventh  claim,  it  was  oonoeded,  upon  the  argu- 
ment, that  the  action  cannot  be  sustained. 

Bill  dismissed  for  want  of  merits. 
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Railwat  Beqisteb  Manup'o  Go.  v.  North  Hudson  Go.  B.  Go.  and 

others. 

{Circuit  Court,  D.  New  Jariey.    August  24, 188S.) 

1.  PATKNTS  FOR  INVENTIONS— A MENDIMO  AND  ENLASaiNG  CLAIKB  BEFORE  ImCB. 

An  Inventor  may  amend  or  enlargo  his  claims  from  time  to  time  before  the 
Issue  of  his  patent,  in  order  to  embrace  everything  which  was  speciQcd  at  the 
start. 

2.  Same— Patent  No.  233,016,  roR  FARE-BBannrER. 

On  examination  of  the  original  apeciflcatlons  of  patent  No.  233,915,  dated 
November  2,  1880,  for  a  fare-register,  }uld,  tliat  the  invention  for  wbicli  the 
patent  was  issued  was  sufficiently  described  thereia,  and  tliat  tbe  attorneys  of 
the  inventor  In  the  patent-office  had  authority  to  insert  amended  claims  with' 
out  having  them  verified  by  the  oath  and  signature  of  the  patentee. 

3.  8aue — Anticipation — Combimatiom. 

A  combination  is  patentable  only  when  the  several  elements  of  which  it  is 
compbsed  produce  by  tlieir  joint  action  a  new  and  useful  result,  or  an  old  re- 
sult in  a  cheaper  or  otherwise  more  advantageous  mauner. 

4.  Same— Patent  No.  233,916,  von  Fare-IIbgistkk. 

Patent  No.  233,915,  for  a  farc-rcglster,  granted  November  2,  1880,  Is  not  void 
for  want  of  novelty. 

In  Equity. 

Dickerson  ds  Dickerson,  for  complainant. 
Frost  &  Coe,  for  defendants. 

Nixon,  J.  This  suit  is  brought  to  recover  damages  for  the  infringe- 
ment of  letters  patent  No.  333,915,  dated  November  3, 1880,  for  fare- 
registers,  issued  to  John  B.  Benton,  assignor  to  the  Bailway  Begister 
Manufacturing  Company  of  Buffalo,  New  York. 

The  defenses  set  np  in  tbe  answer  are  want  of  novelty,  prior  use 
for  more  than  two  years,  and  non-infringement.  I  have  no  doubt 
that  the  mechanism  used  by  the  defendants  infringe  the  complain- 
ant's patent.  The  complainant's  expert  (Quimby)  properly  describes 
the  invention  in  Benton's  patent  when  he  says  that  it  is  to  set  back 
to  the  starting  point  the  index  hand  or  pointer  of  a  trip-registering 
mechanism,  which  hand  or  pointer,  during  the  registration  of  fares 
by  a  permanent  register,  partakes  of  the  motion  of  a  shaft  rotated  by 
th^  permanent  register  mechanism.  The  defendants  use  substan- 
tially the  same  mechanism  which  is  found  in  the  Fowler  and  Lewis 
patent,  No.  231,161.  and  embodied  in  exhibit  marked  "North  Hudson 
Co.  Indicator."  The  mechanism  varies  in  some  details,  but  the  va- 
riety arises  from  tbe  use  of  mechanical  equivalents,  and  the  mode  of 
operation  of  the  two  mechanisms  is  substantially  the  same.  The 
priDcipal  questions  left  for  me  to  consider  are  (1)  whether,  upon  the 
original  application  made  by  Benton  on  the  twenty-ninth  of  Decem- 
ber, 1877,  the  patent-office  was  authorized  to  issue  tbe  patent  on 
which  the  suit  is  brought;  and  (2)  whether  tiie  claims  of  the  patent, 
as  finally  issued,  have  been  anticipated  by  other  inventors  and  pat- 
entees. 
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1.  Turning  to  the  Bpeoifioationa  of  Benton's  original  application  I 

find  that  he  states  the  object  of  his  invention  to  be  threefold,  to-wit, 
to  produce  a  combination  of  meohanism  which  shall  be  capable  (1) 
of  registering  fares,  numbers,  or  amounts ;  (2)  of  separating  the  reg- 
istrations belonging  to  each  trip,  or  other  definite  period,  by  means 
of  a  trip  index  being  returned  to  zero;  and  (3)  of  indicating  how  many 
times  such  trip  index  or  register  has  been  returned  to  zero.  In  or- 
der to  effect  these  results  he  proposes  the  following  combination: 
First,  a  single  trip  register  for  recording  the  actuations  of  the  mech- 
anism daring  a  single  trip,  and  capable  of  being  set  back  to  zero  at 
the  «ud  of  that  trip.  Second,  a  general  register  or  permanent  index, 
which  records  the  same  actuations  that  the  single  trip  index  does, 
and  which  cannot  be  set  back.  Third,  a  register  for  indicating  how 
many  times  the  single  trip  register  has  been  set  back  to  zero,  and  oper- 
ated in  and  by  the  act  of  setting  the  single  trip  register  to  zero.  After 
further  and  minutely  describing  in  the  specifications  the  means  by 
which  he  expeots  to  secure  these  results  in  a  single  combined  meoh- 
anism, he  concludes  with  six  claims.  In  view  of  the  subsequent  pro- 
ceedings in  the  patent-office  it  is  only  necessazy  to  consider  the  fifth 
claim,  which  is  as  follows : 

"(5)  In  a  farft<register,  the  comblnatfon  ot  a  k^,  E,  with  a  pawl,  B,  a 
ratdietrwheel,  B,  and  a  atop  arrangement  by  which  the  indic^on  of  said  re^ 
ister  may  at  any  time  be  changed  to  some  other  particular  indication, — as,  for 
instance,  zero, — substantially  as  and  for  the  purposes  described." 

The  complainant  insists  that  the  three  claims  of  the  patent  sued 
on  are  merely  the  restatement  iu  a  better  and  more  fprmal  manner 
of  what  is  fairly  indicated  in  this  fifth  claim  of  the  original  appUea- 
tion,  taken  in  connection  with  the  specifications  describing  the  mech- 
anism by  which  the  claim  was  made  operative.  The  patentee  pre- 
cedes the  three  claims  with  the  following  disclaimer : 

*'I  disclaim  herein,  in  favor  of  my  application  filed  July  9, 1880.  all  the 
patentable  subject-matter  oC  my  present  invention,  save  that  covered  by  the 
following  three  dauses  of  claims ;  it  being  the  intention  to  cover  and  include 
in  this  case  only  the  three  combinations  of  mechanism  recited  in  said  clSms, 
while  all  the  other  patentable  features,  parts,  or  combinations  of  my  inven- 
tion are  intended  to  be  covered  by  the  claims  of  my  stdd  application  of  July 
9, 1880,  wtdoh  is  Died  as  a  division  and  continuation  of  this  present  applica* 
tion." 

The  claims  are  all  combination  claims,  and  are  stated  in  the  patent 
as  follows : 

"  (1)  T^he  combination,  substantially  as  hereinbefore  set  forth,  oil  a  roister- 
ing wheel  or  index  hand,  actuated  in  one  direction  in  the  process  of  counting, 
and  capable  of  being  moved  in  the  other  direction,  to  reset  or  carry  it  to  zero; 
a  resetting  wheel  or  teeth  connected  with  said  registering  wheel  or  index 
hand;  a  movable  plate  or  pawl-carrier,  inclosed  within  the  register  casing, 
acting  upon  the  said  resetting  wheel  or  teeth,  and  a  removable  reciprocating 
push-key  to  actuate  said  plate  or  carrier. 

'*(2}  The  combination,  substantially  as  hereinbefore  set  forth,  of  a  turning 
shaft;  a  toothed  wheel  to  actuate  said  shaft;  a  trip  index  hand  or  registering 
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wheel  connected  with  uid  shaft  by  a  friction' clutoh  or  coupling,  wtalcli  com- 
pels the  aaiA  index  hand  or  registering  wheel  to  more  with  said  shaft  in  the 
process  of  counti^ig,  while  allowing  said  index  hand  to  be  moved  upon  said 
shaft  to  reset  it  or  bring  it  to  zero;  resetting  teeth  or  projections  connected 
-with  said  index  hand;  a  movable  plate  acting  upon  said  projections  of  tlie 
index  hand;  a  pusher  or  key»  movable  endwise,  to  actuate  sidd  movable  plate 
In  one  direction,  and  a  spring  to  move  said  plate  in  the  opposite  direction,  or 
to  return  the  plate  to  the  position  front  which  it  ma  moved  by  said  pusher. 

"  (3)  Tlie  combination,  substantially  as  herelnb^cffe  set  forth,  of  a  trip  i-egis. 
tor;  a  general  register;  a  prime  mover  or  handle  for  actuating  said  registers 
uiroultaneously,  or  nearly  so;  and  aresetting  mechanism  for  the  trip  register, 
consisting  of  a  toothed  wheel  or  projections  connected  with  the  tdp  register,  a 
backward  and  forward  movable  plate  acting  upon  said  projediioDS»  a  recipro- 
cating key  or  pusher  to  actuate  said  plate  in  one  diivction,  and  a  spriug  to 
move  the  plate  In  the  opposite  direc^on  to  that  Imparted  by  said  key,  whereby 
the  said  trip  raster  is  peimitted  to  be  moved  with  the  general  register,  clear 
of  the  resetting  plate,  in  the  process  of  counting,  while  capable  of  being  reset 
by  said  plate,  by  the  simple  reciprocation  of  the  key  or  pusher,  without  dis- 
turbing the  record  of  said  general  register." 

The  question  is  not,  as  the  bounsel  of  the  defendants  seem  to  im- 
agine, whether  everything  which  appears  in  these  three  claims  was 
incorporated  in  the  fifth  claim  of  the  original  application ;  but  whether 
the  specifications  of  that  application  fairly  indicate  all  that  was  put 
into  these  claims.  I  do  not  understand  that  an  inventor,  applying 
for  a  patent,  and  before  it  is  issued,  may  not  amend  or  enlarge  his 
claims  frbm  time  to  time,  in  order  to  embrace  everything  which  was 
specified  at  the  start.  I  have  examined  with  care  the  original  spec- 
ifications of  Benton,  and  am  of  the  opinion  that  he  has  substantially 
shown  and  described  the  invention,  to  cover  which  the  patent  of  the 
complainant  was  issued.  If  this  be  the  case,  his  attorneys  in  the 
pateut-ofiice  had  the  authority  to  insert  the  amended  claims,  with- 
out having  them  verified  by  the  oath  and  sif^nature  ^f  the  patentee. 

2.  It  is  further  insisted  by  the  counsel  of  the  defendants  that  the 
claims  contain  nothing  new,  and  that  the  invention  has  been  antici- 
pated. This  is  probably  true,  so  far  as  the  elements  of  the  combi- 
nations are  concerned.  By  searching  the  patent-offices  of  the  United 
States  and  Great  Britain,  many  patents  may  be  and  have  been  found 
which  contain  some  one  of  these  elements.  They  are  all  old.  But 
have  they  ever  before  been  put  in  combination?  If  not,  and  a  new  and 
UHcful  rcBtilt  has  followed  such  combination,  the  patent  must  be  sus- 
tained. In  the  recent  case  of  Stephenson  v.  Railroad  Co.  5  Sup.  Ct. 
ilep.  781,  the  supreme  court,  speaking  by  Mr.  Justice  TtVoods,  say: 

"A  combination  is  patcntiible  only  when  the  several  elements  of  which  it 
is  composed  produce,  by  their  joint  action,  anew  and  useful  result,  or  an  old 
result  in  a  clieuper  or  otherwiss  more  advantageous  way."" 

No  matter,  then,  how  old  the  several  elements  are,  have  they  been 
placed  in  such  relation  to  each  other  that  their  joint  action  produces 
a  new  and  useful  result? 

The  date  of  the  Benton  invention  is  Febuary  19,  1877,  as  the  un- 
contradicted testimony  of  the  suae  shows.    Laying  aside  all  patents 
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which  do  not  antedate  that  time,  none  are  left  that  eover  the  com* 
binatioQS  of  the  complainaQt's  mechanism. 

Let  a  decree  be  entered  for  the  complainant  for  an  injanction  and 
an  account. 


('elluloid  BfANcr'a  Go.  v.  Cbofut  and  others. 
{Oircuii  Court,  D.  New  Jeraeg.  August  26, 1880.) 

1.  Patents  for  Inventiona — Anticipation— Patent  No.  65,267. 

Patent  No.  65.267,  dated  May  28,  1867,  and  granted  to  William  Hugh  Pier- 
son,  for  an  improved  plastic  material  made  from  vegetable  fibers,  waa  not  an- 
ticipated by  the  English  letters  patent,  granted  to  Alexaoder  Parkes,  upon  a 
specification  eurotied  In  the  British  office,  on  April  17,  1856. 

2.  Samk— Abandonment— PovKRTY—SioKNKBs— Insanity. 

Continued  poverty,  sickness,  and  mental  alienation  are  sufficient  excuses  for 
delay  in  procuring  a  patent.  Abandonment  to  public  Aefd  not  shown. 

In  Equity. 

Dickeraon  dt  Dickerson,  for  complainant. 
John  P.  Adams,  for  defendants. 

Nixon,  7.  This  action  is  brought  against  the  defendants  to  recover 
damages  for  the  infringement  of  letters  patent  No.  65,267,  dated  May 
28,  1867,  and  granted  to  William  Hugh  Fierson  for  an  "Improved 
Plastic  Compound/'  made  from  vegetable  £bera.  The  patent  relates 
to  what  is  called  by  the  patentee  the  "Plastic  Art,"  and  especially  to 
the  production  of  celluloid.  He  takes  some  form  of  fibrous  material 
known  as  "cellulose,"  as,  for  instance,  the  ordinary  cotton  fiber,  and 
converts  it  into  nitro-cellulgse,  by  treating  it  with  nitric,  or  a  mixture 
of  nitrio  and  snlphuric  acids,  fiy  the  action  of  these  acids  the  cel- 
lulose is  tnmed  into  a  material  nsually  called  pyroxyline.  This  pyroxy- 
line  is  then  submitted  to  the  action  of  solvents,  which  may  be  a  mix- 
ture of  alcohol  and  ether,  or  wood  spirits,  sufiicient  in  quantity  to  put 
it  into  a  half-dissolved  or  pulpy,  but  not  into  a  liquid,  state.  The  ac- 
tion of  the  solvents  makes  a  plastic  mass  which  is  capable  of  being 
moulded  into  desired  forms.  To  produce  different  effects,  different 
foreign  substances  are  added ;  and  to  render  the  result  suitable  for 
manufacture,  it  is  laid  upon  a  proper  surface  and  submitted  to  con- 
tinued pressure,  by  which  it  is  compacted  into  a  solid  mass,  now  known 
as  celluloid. 

The  complainant  insists  that  the  defendants  have  infringed  the 
first  and  second  claims  of  the  patent,  which  are  as  follows :  (1}  The 
formation  of  articles  of  manufacture  resembling  stone,  wood,  whale- 
bone, shell,  horn,  and  other  rigid  or  elastic  articles  out  of  celluloid,  or 
semi-soluble  pyroxyline,  prepared  substantially  in  the  manner  and  for 
the  purposes  herein  set  forth,  (2)  The  combination  of  plastic,  as 
above  described,  with  vegetable  or  any  other  foreign  matter,  substan- 
tially in  the  manner  and  for  the  purpose  set  forth. 
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Numerous  defenses  are  set  up  in  the  answer,  but  two  only  were 
urged  at  the  hearing :  (1)  That  Fierson  was  not  the  original  and 
first  inventor ;  the  patent  having  been  anticipated  hj  the  English  let- 
ters patent  granted  to  Alexander  Parkea  npona  speoiiELoBtion  enrolled 
in  the  British  offioe  on  April  17, 1856.  (2)  Abandonment  of  the  in- 
vention to  the  public. 

1.  The  invention  claimed  by  Fierson  is  nndoabtedty  fully  set  forth 
by  Farkes  in  the  second  part  of  his  specifications  relating  to  the  nse 
of  solntions  of  gun-cotton,  or  other  similar  compounds.  Bat  this  is 
a  foreign  patent,  and  the  complainant  meets  the  alleged  anticipation 
by  evidence  tending  to  show  that  the  actual  invention  of  Fierson  was 
made  by  him  some  years  previous  to  the  sealing  of  the  Farkes  pat- 
ent. Has  he  been  'successful  in  the  attempt  ?  The  testimony  is  ex- 
plicit and  mainly  uncontradicted  that  as  early  as  the  year  1S50  the 
patentee,  Fierson,  began  to  direct  his  thoughts  and  devote  much  of 
his  time  to  the  production  of  solid  bodies  from  pyroxyline  and  solv- 
ents*, and  combinations  therewith  of  other  materials.  He  was  then 
a  young  physician,  practicing  his  profession  in  Cincinnati.  He  made 
such  experiments  as  his  limited  means  allowed  from  1850  to  the 
month  of  July,  1855,  when  he  was  compelled  by  his  peeuniary  nec- 
essities to  leave  Cincinnati  and  take  refuge  for  support  in  his  father's 
house  at  Orange,  in  the  state  of  New  Jersey.  He  endeavored  to  enlist 
the  interest  and  sympathy  of  the  father  in  his  invention,  but  he 
seems  to  have  been  of  a  practical  turn  of  mind,  and  instead  of  en- 
couraging, tried  to  check  the  son  from  indulging  in  such  profitless 
hallucinations.  The  patentee  was  a  witness  in  the  case,  and  his 
modest  story  of  his  perplexities  and  struggles  with  poverty  is  quite 
pathetic. 

"  My  practice  as  a  physician. "  he  says,  **  was  very  small  in  amount.  »nd  was 
among  the  poor,  and  I  think  I  could  not  have  collected  as  such  aa  50  cents 
a  day.  I  did  not  collect  enough  to  meet  my  mere  living  expenses.  I  had  to 
receive  aid  from  my  father  to  meet  those  expenses.  When  Mr.  Price,  with 
whom  I  boarded,  left  Cincinnati.  I  was  in  bis  debt  in  about  the  sum  of  3150. 
My  reoollection  is  that  I  had  agreed  to  pay  him  at  the  rate  of  about  ten  dol- 
lars per  week  for  my  board.  This  sum  of  8150,  so  due.  my  father  afterwards 
paid  for  me,  and  I  was  unable  for  years  thereafter  to  collect  sufficient  money 
from  my  earnings  to  liquidate  that  account.  After  Mr.  Price  left  Cincinnati 
in  the  year  1853, 1  was  reduced  to  very  great  straits  at  times,  and  lived  the 
best  way  I  could,  from  hand  to  mouth,  in  my  own  room,  a  large  part  of  the 
time  on  bread  and  water.  During  all  this  period,  however,  I  constantly  de- 
voted all  the  money  that  I  could  in  any  way  spare,  and  really  more  than  I 
could  properly  spare,  from  my  actual  necessities,  to  the  purchase  of  materials 
for  carrying  on  my  experiments  and  completing  my  invention.  I  was  nec- 
essarily greatly  hampered  in  my  work  from  lack  of  means,  but  I  persistently 
employed  all  the  means  in  uiy  power,  and  constantly  devoted  all  the  time  and 
attention  I  could  spare  from  limited  practice,  to  the  perfection  of  what  I  at 
that  time  and  ever  since  have  believed  would  prove  to  be  an  invention  of  the 
greatest  value  to  mankind  and  possibly  to  myself.  *  •  •  i  was  finally 
compelled  to  leave  Cincinnati,  and  returned  to  my  father's  house  in  Orange, 
in  the  state  of  New  Jersey,  where,  at  lesist,  I  was  assured  of  having  enough 
to  eat.   1  went  right  to  work,  continuing  my  experiments  to  improve  and  per- 
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feet  the  invention.  I  conducted  them  at  first  in  a  com-crib  on  my  father's 
premises,  find  afterwards  in  Willow  Hall,  which  my  father  had  just  built. 
I  moved  into  Willow  Hall  in  September,  1855.  After  X  arrived  in  Orange,  and 
prior  to  my  moving  to  Willow  Hall,  I  had  made  oth«  boU^  pieces  of  the  ma- 
terial which  I  called  plastic,  and  had  also  coated  oloUis.  After  moving  into 
Willow  Hall,  I  worked  to  perfect  my  invention;  to  ailapt  it  to  different  uses, 
and  to  get  it  into  a  state  in  wbi(A  I  could  obtain  the  assistance  necessary  to 
patent  and  introduce  It  to  the  public.  A  huge  part  erf  the  experiments  were 
directed  to  reducing  the  cost  of  manufacture^  I  also  desired,  by  actual  experi- 
ment, to  prove  its  adaptability  to  certain  uses  in  the  art;  in  short,  to  ascer- 
tain, as  far  as  practicable  with  my  limited  means,  the  whole  capacity  of  the 
invention.  Although  my  Invention,  as  an  invention,  was  fully  defined  and 
coim>leteIy  demonstrated  to  ray  own  mind,  while  in  Cincinnati,  at  least  as 
early  as  tlie  year  1852,  yet  there  were  many  things  remaining  to  be  done  to 
make  it  commercially  valuable  and  to  make  it  useful  for  many  different  pur- 
poses for  which  I  had  designed  and  considered  it  adapted.  It  was  necessary 
to  carry  on  a  series  of  experiments  for  very  many  of  these  independent  uses, 
in  order  to  obtain  the  proper  consistency,  Uie  proper  color,  and  other  qualities 
suiting  the  material  to  such  uses.  While  in  Orange,  I  made  a  great  many 
solid  pieces  of  my  plastic  material,  varying  in  size,  shape,  and  color.  *  *  * 
These  results  I  gradually  perfected  after  my  return  to  Oraz^e.  and  while 
there  devoted  myself  constantly,  excepting  so  far  as  my  time  was  employed 
in  a  practice  somewhat  extensive  among  the  poor,  but  very  unremunerative, 
to  perfect  this  invention.  Tlie  cost  of  gun-cotton  itself,  as  furnished  in  the 
market  at  that  time,  was  too  great  to  make  the  thing  commercially  practi- 
cable, and  I  spent  a  great  deal  of  time  in  learning  to  make  this  necessary  basic 
article  more  cheaply,  so  as  to  make  the  compound  1  waid»d  more  pracUcid>le. 
Tills  double  work  of  my  invention  and  practice  was  altogether  beyond 
strength,  and  my  health  gradually  declined  in  consequence.  A  great  deal  of 
time  was  occupied  in  preparing  specimens  for  the  patent-office.  I  prepared 
more  than  100  separate  specimens  for  this  purpose  alone.  These  specimens 
were  completed  somewhere  in  the  year  1860,  but  their  preparation  had  occu- 
pied me  much  of  my  time  for  several  years  before.  I  filed  a  oat>ea£  referring  to 
this  invention  in  April,  1800,  and  made  an  application  for  letters  p.itent  in  No- 
vember, 1800.  I  made  this  application  just  as  soon  as  I  was  pecuniarily  able 
after  I  had  commercially  perfected  niy  invention.  The  money  for  making  the 
appliciition  I  was  compelled  to  borrow,  having  been  in  veiy  straitened  cir- 
cumstances during  the  period  when  I  was  living  In  Orange,  after  my  return 
from  Cincinnati.  During  this  period,  and  until  I  made  application  for  letters 
patent,  I  find  by  examining  my  accounts  that  I  collected  on  an  average  less 
than  one  dollar  a  day  from  my  practice,  and,  of  course,  I  was  able  to  spare  but 
little  from  this  very  limited  income.  During  all  thtit  period  I  had  but  very 
little  money,  and  such  as  I  had  was  constaiitly  devoted  towards  the  perfect- 
ing and  carrying  out  of  my  invention ;  and  that  was  my  main  object  and  aim, 
doring  all  that  period,  as  it  had  been  from  the  time  when  I  first  conceived 
the  invention.  Such  practice  of  medicine  as  I  did,  I  was  compelled  to  do  in 
order  to  obtain  the  necessary  means  of  living,  and  for  carrying  on  my  experi- 
ments. After  making  this  application  for  letters  patent,  my  application  was, 
as  I  believed,  unjustly  refused  by  the  patent-office;  and  after  liavlng  devoted 
so  many  years  of  my  life  to  tliia  one  idea,  the  disappointment  wjis  too  great 
for  mc  to  bear,  enfeebled  as  1  was  by  overwork;  and.  as  I  am  informed  by 
my  fiiends,  my  mind  became  unbalanced  in  connection  with  a  severe  fit  of 
sickness,  which  occurred  at  this  time,  and  this  condition  continued  for  about 
seven  months.  I  was  sent  to  an  asylum  early  in  February,  1861,  and  re- 
mained there  until  some  time  in  September,  1861.  This  sickness  came  upon 
me  almost  immediately  after  the  rejection  of  my  application  by  the  patent- 
office.  •* 
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He  farther  states  that  after  his  release  from  the  lanatio  asylum  be 
was  compelled  to  desist  from  all  mental  labor ;  being  advised  by  his 
physician  that  it  woold  be  very  dangeroas.  He  was  also  advised  by 
him  that  the  best  chance  of  recovering  his  health  would  be  to  enter 
the  navy  and  go  to  sea;  that  he  obtained  the  position  of  assistant 
Burgeon  of  the  navy  in  Angitst,  186'2;  that  all  the  pay  he  received, 
beyond  his  living,  was  from  time  to  time  appropriated  in  the  payment 
of  the  debts  which  he  had  contracted  in  prosecuting  his  invention; 
that  as  soon  as  his  health  permitted^^he  went  home  on  leave  of  absence, 
and  entered  into  a  written  contract'with  his  former  patent  attorney, 
Mr.  Greenough,  to  renew  the  application  for  the  patent,  agreeing  to 
give  him  for  his  services  one-half  interest  in  any  patent  afterwards 
obtained;  that  Greenongh  ha.ving  again  failed  in  his  efforts,  a  con- 
traet  of  a  nmiiar  nature  was  made  with  Mr.  Williams,  through  whose 
exertions  the  patmt  was  finally  granted. 

No  question  has  been  raised  by  the  defendants  in  reference  to  the 
truth  of  the  patentee's  testimony,  and  it  clearly  reveals  the  fact  that 
his  invention  was  practically  complete  some  years  before  the  date  of 
sealing  the  En^isfa  patent  of  Farkes. 

2.  I  am  farther  of  the  opinion  that  the  defendants  have  not  suc- 
ceeded in  showing  any  acts  or  conduct  on  the  part  of  the  patentee 
which  would  justify  the  court  in  holding  that  the  invention  was  aban- 
doned. Continued  poverty,  sickness,  and  mental  alienation  are  al- 
ways regarded  as  sufiScient  ezouses  for  delay,  and  not  a  fact  or  cir- 
cumstance has  been  brought  into  the  case  showing  any  intention  of 
abandonment. 

A  decree  must  be  entered  for  the  complainant,  with  costs. 


WiUiDCAMTio  Linen  Go.  and  others  v.  Gl^re  Thread  Go.  and  others. 


1.  Patents  for  IimurrioNB  —  RKOPENQia  Deohkk  to  Admit  Nbw  Defense — 
Kbwly -Discovered  Evidence — Lacfikb. 

Courts  will  not  open  a  decree  and  admit  Dew  defenses  and  newlj-discorered 
evtdence,  unless  it  appear  that  the  defeodants  eoald  not,  with  reasonable  dili- 
gence, have  dlscoTered  the  facts  which  are  sought  to  be  introduced,  when  the 
pleadings  were  drawn  and  the  lestLmony  taken. 

a.  Bamk— Dbohee  Ihthri^cdtort— Application  to  Rbopek,  how  Made— Evi- 
dence. 

When  the  decree  is  interlocutory  and  not  final,  the  court  has  power  to  open 
Iho  same  (ind  allow  a  new  defense  on  motion,  and  without  the  formality  of  a 
bill  of  review ;  but  wlien  the  application  is  in  fact  and  substance  for  a  rehear- 
ing  on  the  i^round  of  newly-discovered  evidence,  it  most  be  supported  by  the 
same  sort  of  proof  as  is  required  in  order  to  give  a  party  relief  upon  a  bill  of 
review,  or  a  supplemental  lilll  in  the  nature  m.  roview,  uter  a  flual  decree. 


{Oireuit  Court,  D.  New  Jertey.   August  19, 1885.) 
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B.  F.  ThwBton  and  W.  C,  Wittert  for  complainanig. 

LivinpsUm  Qifford  and  Edmund  Wetmcre,  for  defendants. 

Nixon,  J.  This  is  an  application  to  open  the  interlocutory  decree 
entered  in  the  case,  to  give  the  defendants  an  opportunity  of  setting 
up  an  alleged  new  defense  to  the  suit.  The  ground  on  which  the  ap- 
plication is  made,  as  revealed  in  the  moving  papers,  is  that  the  de- 
fendants hare  been  misled  in  preparing  their  defense  by  a  fabe  alle- 
gation in  the  bill  of  complaint.  The  suit  was  commenced  Februaiy 
13,  ^872f  by  filing  the  bill,  in  which  the  erroneous  allegation  is  made 
that  the  inventor,  Conant,  filed  his  application, in  the  patent-office  for 
his  patent  before  the  date  of  the  sealmg  of  the  English  letters  patent 
to  one  William  Weild.  to-wit,  July  22,  1858.  It  is  not  claimed  that 
the  complainants  made  a  willful  misstatement.  It  is  admitted  that 
they  were  led  into  the  error  by  the  officers  of  the  patent-office,  who  had 
indorsed  the  application  as  if  filed  January  5^  1858,  when,  in  fact,  it 
was  not  filed  until  January  5,  1850.  The  late  George  Gifford,  Esq., 
appeared  for  the  defendants,  and  put  in  their  answer  May  6, 1872, 
in  which  he  denied  infringement,  and  also  that  Conant  made  bis  in- 
vention before  the  sealing  of  the  English  Weild  patent.  The  replica- 
tion was  filed  June  1,  1872. 

The  testimony,  running  through  several  years,  seems  to  have  been 
largely  directed  to  the  question  of  infringement.  None  was  taken  on 
the  issue  of  the. priority  of  the  respective  inventions  of  Conant  and 
Weild.  The  proofs  were  published,  and  the  case  went  to  final  hear- 
ing, and  an  interlocutory  decree  was  entered  in  favor  of  the  complain- 
ants. May  3,  1879.  Proceedings  began  before  the  master  for  an  ac- 
count, and  were  substantially  closed  before  the  death  of  Mr.  Gifford, 
which  occurred  in  the  summer  of  1883.  The  present  counsel  of  the  de- 
fendants, jifr.  Livingston  Gifford  and  Hr.  Wetmore,  have  succeeded 
Mr.  George  Gifford,  and  it  is  alleged  in  the  moying  affidavits  that 
their  attention  was  first  called  to  the  error  in  the  bill  of  complaint,  in 
regard  to  the  date  of  the  Conant  application,  in  the  month  of  Decem- 
h&fi  1884,  and  that  the  time  which  has  since  elapsed  has  been  neces- 
sarily devoted  to  obtaining  proof  of  the  said  error. 

The  decree  being  interlocutory,  and  not  final,  the  court  has  power 
to  open  the  same  and  allow  a  new  defense  on  motion,  and  without  the 
formality  of  a  bill  of  review.  But  the  application  is,  in  fact  and  sub- 
stance, for  a  rehearing,  on  the  ground  of  newly-discovered  evidence, 
and  it  must  be  supported  by  the  same  sort  of  proof  as  the  court  re- 
quires in  order  to  give  a  party  relief  upon  a  bill  of  review,  or  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  review,  after  a  final  decree. 

More  than  12  years  have  elapsed  since  the  bill  of  complaint  was 
filed  and  the  acknowledged  error  in  date  committed.  I  have  exam- 
ined the  affidavits  and  the  briefs  of  counsel  sabmitted  in  the  case 
with  great  care,  and  have  been  met  at  the  threshold  with  the  objec- 
tion that  the  motion  ought  not  to  succeed,  owing  to  the  laches  of  the 
defendants  in  making  their  application.   It  a  well-settled  and  a  safe 
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and  salutary  principle  of  law  that  courts  will  not  open  a  decree  and 
admit  new  defenses  and  newly-diseovered  evidence,  unless  it  appear 
that  the  defendants  eonld  not  with  reasonable  diligence  have  discov- 
ered the  facts  which  are  sought  to  be  introdaeed  when  the  pleadiz^ 
were  drawn  and  the  testimony  taken. 

Some  embarrassment  is  caused  by  the  death  of  Mr.  Grifford,  who 
was  for  a  period  of  more  than  13  years  previous  to  his  decease  the 
counsel  of  the  defendants.  He  was  a  gentleman  of  such  exception- 
ally high  character  that  all  men  knowing  him  would  be  inclined  to 
accept  as  true  his  simple  statement  respecting  any  transaction  as 
he  understood  the  truth  to  be.  He  cannot,  however,  be  interrogated; 
but  it  is  quite  clear  from  the  evidence  that  both  he  and  Mr.  Clark, 
who  represents  the  defendant  corporation  in  these  proceedings,  had 
the  means  of  ascertaining,  and  with  ordinary  diligence  could  have  as- 
certained, as  early  as  the  spring  of  1873,  the  true  date  of  Mr.  Gonant's 
application  for  the  patent. 

Without  expressing  any  opinion  npon  the  other  questions  involved 
in  the  motion,  and  which  have  been  so  elaborately  and  ably  argued 
by  the  respective  counsel,  it  is  quite  clear  that  npon  the  ground  of 
laches  alone  the  application  to  open  the  case  ought  to  be  refused; 
and  it  is  aeoordingly  so  ordered. 


Lord  and  others,  Ex*r8  r.  Whttbrkad  &  Atberton  Michimx  Co.  and 

others. 

Same  v.  WmTEREAn  and  others. 
iCireuit  Court,  D.  MauaekutetU.   August  26, 1885.) 
Patents  wm  Intektioxb— Eqditt  Joribdiction— iNmraamfENT— EipraATios 

OF  PATBMT — DlBCOVKHT — ACCOUNT — HEUBDT  AT  LaW, 

A  bill  in  equity  brought  for  the  infringement  of  a  patent  which  has  ezpire4 
previous  to  tlic  bringing  of  the  suit  win  be  dismiBscd  for  want  of  juriadiction, 
Dotwithstandiog  it  avers  that  defendants  niRnufaciure  and  use  tlie  infringing 
machioes secretly,  and  that  complainant  is  ignorant  of  the  number  of  madiines 
M  used,  and  unable  to  estimate  the  amount  of  damages,  and  prays  for  an  ac- 
count of  profits,  the  damages  to  complainant  from  snid  infringement,  other 
than  the  profits,  being  sui-d  for  In  a  pending  action  at  law. 

In  Equity. 

B.F.  Thurston,  D.  H.  Rice,  and  A.  Eantman,  for  complainants. 

F.  P.  Fish,  F.  T.  Greenh^ilge,  and  A.  M.  Moore,  for  defendants. 

Colt,  J.  These  bills  in  equity  are  brought  for  the  infringement  of 
letters  patent  grafted  to  Edward  Lord,  January  9,  1866,  and  which 
expired  previous  to  the  bringing  of  the  suits.  The  defendants  have 
demurred  to  the  bills  on  the  ground  that  they  disclose  no  cause  of  ac- 
tion cognizable  in  a  court  of  equity,  and  that  the  complainants  have 
v.24F,no.l4 — 51 
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ft  plain,  adeqaate,  and  complete  remedy  at  law.  The  demarrer  is 
based  npon  the  principle  laid  down  in  Boot  t.  Railioay  Go,  105  U. 
8.  189.  In  that  ease  snit  was*bronght  for  the  infringement  of  a  pat- 
ent that  had  expired  prior  to  the  filing  of  the  bill.  The  bill  stated 
that  the  complamant  was  ignorant,  and  could  not  set  forth  how  many 
of  the  patented  articles  the  defendant  bad  used,  bat  that  he  believed 
the  number  was  large,  and  that  the  defendant  had  realized  great 
gains  and  profits  therefrom.  The  prayer  of  the  bill  was  for  an  ac- 
count. The  defendant  demurred  to  the  bill,  and  the  demurrer  was 
flustaioed  on  the  ground  that  a  bill  in  equity  for  a  naked  account  of 
profits  and  damages  against  an  infringer  cannot  be  sustained;  that 
such  relief,  ordinarily,  is  incidental  to  some  other  equity,  the  right  to 
enforce  which  secures  to  the  patentee  his  standing  in  court. 

In  the  present  bills  the  complainants,  instead  of  the  simple  allega- 
tion that  they  are  ignorant  of  the  extexit  of  the  infringement  and  the 
amount  of  profits,  and  praying  discovery,  set  out  special  allegations 
in  the  bill  relating  to  the  discovery  sought;  such  as  that  the  infring- 
ing machines  were  made  by  the  defendants  indifferent  rooms  of  their 
factory,  and  pat  tc^ether  either  in  the  factory,  or  at  the  place  of  bus- 
iness of  the  pnrohasers  in  distant  parts  of  the  country;  that  some 
have  been  shipped  to  foreign  countries;  that  sometimes  the  outer 
doors  of  defendants'  factory  have  been  locked,  and  sometimes  the 
purchasers  and  users  of  such  machines  lock  the  doors  of  their  fac- 
tories while  the  machines  are  in  use;  that  the  defendant  corpora- 
tion succeeded  to  the  business  of  Whitehead  &  Atherton,  a  copartner- 
ship, and  the  complainants,  are  unable  to  determine  the  precise  time 
when  such  transfer  was  made,  and  what  machines  were  then  in  pro- 
cess of  construction,  and  whether  or  not  the  machines  made  about 
the  time  of  the  transfer  were  made  by  the  defendants  or  by  White- 
head &  Atherton;  and  that  by  reason  of  the  course  and  manner  of 
conduct  by  the  defendants,  and  the  use  of  said  machines  by  the  pur- 
chasers aforesaid,  and  of  others  matters  connected  with  the  business, 
the  complainants  are  ignorant  of,  and  not  able  to  ascertain,  the 
nnmber  or  size  of  the  machines  made  and  sold  by  defendants  in  vio- 
lation of  complainants'  rights,  and  are  unable  to  estimate  the  amount 
of  damages. 

The  complainants  pray  for  an  account  of  profits;  "the  damages  to 
your  orators  from  said  infringement,  other  than  said  profits,  being  sued 
for  in  an  action  at  law  now  pending  in  this  honorable  court." 

In  substance,  we  cannot  but  consider  these  bills  as  the  ordinary 
bills  brought  for  the  infringement  of  a  patent,  and  we  cannot  see  how 
they  can  be  sustained  under  the  rule  laid  down  in  Root  v.  Railusas 
Co.,  supra. 

It  is  contended  that  by  reason  of  the  discovery  Asked  for,  the  com- 
plainants have  a  standing  in  a  ooort  of  equity.  At  least  since  the 
law  authorizing  the  eiamination  of  parties  as  witnesses,  we  under- 
stand the  more  general  and  better  rule  to  be  that  equitable  jaiisdic- 
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tion  vill  not  attach  for  discovery  simply,  except  in  aid  of  a  sait  at 
law;  bat  the  party  must  invoke  some  other  distinct  equitable  ground. 
And  where  the  brottder  mle  may  be  said  to  prevail,  based  upon  the 
proposition  that  the  court  having  acquired  jurisdiction  for  the  purpose 
of  discovery,  it  will  proceed  and  determine  the  whole  matter  in  con- 
troversy, the  plaintiff  mast  allege  that  the  facts  concerning  which  he 
seeks  a  disolosure  are  material  to  bis  cause  of  action;  that  be  has  no 
means  of  proying  these  facts  by  the  testimony  of  witnesses,  or  by  any 
other  kind  of  evidence  used  in  courts  of  law;  that  the  only  mode  of 
establishing  them  is  by  compelling  the  defendant  to  make  disclosure ; 
and  that  therefore  a  discovery  by  suit  in  equity  is  indispensable; 
and,  farther,  if  the  defendant  by  his -answer  fully  denies  all  the  alle- 
gations with  respect  to  which  a  discovery  is  demanded,  the  suit  must 
fail.    1  Pom.  Eq.  Jur.  §§  223-230. 

These  are  not  bills  of  discovery  brought  in  aid  of  suits  at  law,  and 
the  allegations  therein  contained  are  not  sufficient  to  support  them, 
even  under  the  broader  rale  of  equitable  jorisdiclion  adopted  by  some 
courts. 

But  equitable  jurisdiction  is  invoked  on  the  ground  of  account. 
The  account  sought,  however,  must  be  incidental  to  some  other  equi- 
table relief.  Root  v;  Railway  Co.,  supra.  Stress  is  here  laid  by  the 
complaiiumtB  on  the  words  of  the  oourt  in  Root  v.  Railway  Co.,  that 
"such  an  equity  may  arise  out  of,  and  inhere  in,  the  nature  of  the  ac- 
count itself,  springing  from  special  and  peculiar  circumstances,  which 
disable  the  patentee  from  a  recovery  at  law  altogether,  or  render  his 
remedy  in  a  legal  tribunal  difficult,  inadequate,  and  incomplete." 

These  are  aotions  of  tort  for  which  the  plaintiffs  are  entitled  to  dam- 
ages. In  such  cases  the  mere  intricacy  of  the  account  does  not  f Or- 
nish a  ground  for  equitable  interference.  In  Hipp  v.  Babin,  19  How. 
271,  Mr,  Justice  Campbell,  says:  *'No  instances  exist  where  a  per- 
son who  had  been  successful  at  law  has  been  allowed  to  file  a  bill  for 
an  account  of  rents  and  profits  during  the  tortious  possession  held 
against  him,  or  in  which  the  complexity  of  the.  account  has  afforded  a 
motive  for  the  interposition  of  a  court  of  chancery  to  decide  the  title 
and  to  adjust  the  account."  In  citing  this  in  Root  v.  Railway  Co.^  the 
eonrt  say:  "These  principles  were  announced  in  a  case  for  the  re- 
covery of  the  poBBession  of  real  estate  held  adversely,  but  they  are 
of  general  application,  and  embrace  as  well  the  case  of  torto  to  per- 
sonalty and  infringementB  of  patent  and  copy  rights."  See,  also, 
Parrott  v.  Palmer,  3  Mylne  &  K.  632,  642 ;  Higginhotham  v.  HaicHnSf 
L.  R.  7  Ch.  App.  676;  Smith  v.  London  d  S.  W,  Ry.  Co.  Kay,  408. 

The  demurrers  are  sustained,  and  the  bills  dismissed. 
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Fat  and  others  o.  Allsn. 
(OSrtfufI  C0urf,  JtT.  i?.  JITcu  JorA:.   AnguBt  26. 1885.) 

1.  FATBKTfi  FOR  InTBHTIONS— INFRIKOKMENT. 

Doane  &ad  Bugbee  patent  of  March  9,  1880,  for  spoke-throaling  macliine, 
hddj  infrioged,  as  to  the  first  three  claims,  bjthe  spcike-throater  maDufaciured 
by  defeadaat  under  patents  granted  him  August  10, 1880,  and  Qctolier  11, 1881, 
TespectiTel/;  and  Locke  patent  of  April  17, 1»77,  Arid,  not  infAnged  hy  same. 

2.  Same— Antioipation— ErmBKCS. 

Where  defendant  testified  to  baring  conceived,  construclefl,  and  publicly  used 
tlie  ioTention  prior  to  tlie  patentees,  and  was  corroborated  by  numerous  'wit- 
nesses, but  it  appeared  that  each  machine  be  liad  made  before  patentees  com- 
pleted theirs  and  placed  it  on  sale  had  been  taken  to  pieces  after  being  tested, 
and  before  being  put  on  sale,  or  used  otherwise  than  for  tlie  purpose  of  test- 
ing, and  that  he  only  commenced  the  construction  of  the  first  miuihme  placed 
on  sale  by  him  after  the  patentees  had  completed  their  machine,  satisfactorily 
tested  it,  and  placed  it  in  their  ware-mom:  AsM,  Uiat  anticipation  was  not 
established,  and  decree  for  complainant  ordered. 

3.  Sauc— CoBTS— Bill  Dibmisbgd  as  to  one  Patent  and  Dscreb  as  to  Ahotrer. 

Costs  notawarded  eitherparty;  the  bill  being  dismissed  as  to  one  patent,  and 
decree  granted  as  to  the  other. 

This  was  a  suit  for  infringement  of  two  patents  on  spoke- throating 
machines:  the  first  granted  Joseph  B.  Locke,  April  17,  1877,  No. 
1 89,635,  and  afterwards  assigned  to  complainaDt ;  the  second  granted 
complainant,  as  assignee  of  William  H.  Doane  and  George  W.  Bug- 
bee,  March  9,  1880,  No.  225,355.  The  first  three  claims  of  the  lat- 
ter patent  were  charged  to  be  infringed.  The  answer  denied  the 
validity  and  infringement  of  both,  setting  up  as  anticipations  various 
earlier  patents;  also  alleging  prior  public  use  of  the  Doane  and  Bug- 
bee  invention  by  Locke,  the  patentee  of  the  above-named  Locke  pat- 
ent, and  by  the  defendant  and  others.  The  prior  use  by  Locke  relied 
upon  cODsiBted  in  a  modification  of  the  machine  shown  in  the  Locke 
patent,  which  was  introduced  by  Locke  shortly  after  the  Locke  patent 
was  granted.  This  modification  appeared  to  have  only  been  tried  at 
one  test  of  the  machine,  which  was  then  set  aside  and  never  used 
again,  but  was  produced  in  evidence.  The  witnesses  stated  that  the 
purpose  of  the  modification  was  to  reduce  friction,  and  that  it  was 
not  satisfactory.  With  respect  to  this  use,  it  was  contended  by  de- 
fendants  that  it  was  a  use  of  the  Doane  and  Bugbee  invention  with 
sufficient  publicity  to  constitute  antieu)ation.  On  the  part  of  com- 
plainant it  was  contended  that  it  was  not  such  a  use  as  suggested  to 
Locke  or  any  of  the  witnesses  the  operation  of  the  Doane  and  Bngbee 
patent. 

With  respect  to  the  defendant's  use,  defendant  testified  to  having 
conceived  the  invention  of  the  Doane  and  Bugbee  patent  in  April, 
1878,  and  made  a  rough  sketch  upon  a  board  about  that  time  to  il- 
lustrate it,  exhibiting  this  sketch  to  a  person  with  whom  he  was  talk- 
ing; to  have  commenced,  immediately  after,  the  construction  of  a  ma- 
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chine,  and  to  have  completed  it,  and  publicly  operated  it,  in  Septem- 
ber, 1878.  A  large  number  of  witnesses  teatifiied  in  corroboration  of 
defendant,  some  of  them  fixing  their  dates  by  book  entries,  and  those 
who  saw  the  machine  operate  stating  that  it  operated  sacceasfuUy. 
On  oroBS-exami nation  it  appeared  that  the  machine  built  in  Septem- 
ber was  only  operated  experimentally  in  the  shop  where  it  was  built, 
and  immediately  after,  by  order  of  defendant,  taken  to  pieces,  the 
patterns  burned  and  the  castings  molted ;  that  a  drawing  of  a  new 
machine  exhibiting,  or  claiming  to  exhibit,  the  features  in  controversy 
was  made  by  defendant  in  October,  1878,  and,  the  construction  of 
the  new  machine  completed  bo  as  to  operate  in  March  or  April,  1879; 
that  this  machine  was  also  torn  to  pieces  by  defendant  in  April  or 
May,  1879,  without  having  been  put  on  sale  or  into  practical  use,  and 
the  construction  of  a  new  machine  commenced  thereafter,  the  new 
machine  being  completed  about  July,  1879,  and  sold  the  following 
December.  No  rebutting  witnesses  concerning  this  use  were  called 
on  the  part  of  complainant. 

Doane  and  fiugbee  did  not  claim  to  have  commenced  the  oonstmc- 
tion  of  their  machine  before  December,  1878.  Their  working  draw- 
ings were  made  in  January,  1879,  and  the  machine  satisfact'Orily 
tested  on  or  before  February  34,  1879,  and  then  placed  in  the  store- 
room, with  other  machinery,  for  sale.  This  particular  machine  was 
sold  in  September,  1879;  other  machines,  differing  in  size,  having 
been  constructed  and  sold  meantime.  It  was  contended  in  behalf  of 
defendant  that  the  machine  made  in  September,  1878,  was  only  un- 
satisfactory in  features  other  than  those  in  controversy,  and  that  the 
defendant  anticipated  this  invention,  both  in  conception  and  actual 
construction  and  public  use.  In  behalf  of  complainant  it  was  con- 
tended that  whatever  defendant  did  prior  to  the  summer  of  1879  was 
nnsaccessful  experiment;  that  this  was  sufBoiently  shown  by  the  fact 
that  defendant  himself  had  torn  his  successive  machines  t<5  pieces 
after  uaving  tested  them;  that,  to  defeat  a  patent  by  a  prior  use,  it 
was  necessary  it  should  be  a  use  of  such  character  as  to  exhibit  the  in- 
vention as  complete  and  practically  operative,  while  the  uses  of  de- 
fendant exhibited  the  contrary;  that  the  fa^are  of  these  machines 
tended  to  show  that  they  did  not  possess  the  features  attributed  to 
them  by,  the  witnesses,  whose  memories  were  refreshed  by  association 
with  defendant,  by  a  model  introduced  in  testimony  made  after  the 
litigation  commenced,  and  by  familiarity  with  defendant's  subsequent 
machines;  and  that  the  fact  that  defendant,  when  his  application  for 
patent  (which  originally  claimed  the  subject-matter  in  controversy) 
was  rejected  on  the  Doane  and  Bugbee  patent,  did  not  claim  priority 
or  Beek  an  interference,  tended  strongly  to  show  that  he  did  not  at 
that  time  consider  himself  to  have  made  the  invention  substantially 
earlier  than  the  date  of  their  application. 

Parkinson  (&  Parkinson,  for  plaintiff, 

Dudl  <£  Hey,  for  defendant. 
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Bl&tohford,  Justice.    The  claim  of  the  Looke  patent  iB  ft  claim  io 

a  combination  of  mechanism,  and  ia  as  follo^ws: 

"The  combination  of  the  sliding  frame,  B.  provided  with  the  carved  gnidea, 
b',  the  pi  voted  frame,  J),  the  spring,  H',  the  shafts,  £,  and  thecutter-heaida  and 
cutters,  F,  Gt,  with  each  other,  and  with  the  uprights,  C»  and  the  main  tKoue, 
A,  subatantiallj  as  herein  shown  and  described." 

In  view  of  the  state  of  the  art,  and  of  the  claims  made  by  Locke 
in  his  application  and  rejected,  this  claim  to  a  combination  must  be 
construed  stiictly,  and  every  element  in  it  must  be  found  in  the  de- 
fendant's Btraotore  to  oonstitate  infringement.  The  spring,  H',  and 
the  slidingframe,  B,  provided  with  the  curved  f|;uideB,  are  not  found 
in  the  defendant's  machine ;  nor  is  any  one  of  them,  or  any  substan- 
tial equivalent  for  it,  found  there. 

As  to  the  Doane  and  Bngbee  patent,  it  is  admitted  that  the  first 
three  claims  of  it  are  infringed,  if  they  are  valid.  The  attempt  of 
Looke  to  make  a  stmctnre  embodying  these  three  claims  was  a  mere 
experiment,  and  was  abandoned,  ai}d  not  resumed.  It  did  not  con- 
template the  use  of  the  spoke  as  a  guiding  element.  The  machine 
of  Doane  and  Bugbee  was  completed,  and  practically  and  succeasfolly 
worked,  prior  to  February,  24,  1879.  The  two  machines  (m  which 
AUen  worked  before  July,  1879,  were  neither  of  them  put  to  any  prac- 
tical work,  and  each  of  them  was  destroyed  as  nseless.  He  did  not 
commence  till  April,  1879,  the  construction  of  the  saocefisful  ma- 
chine which  he  completed.  The  fact  that  when  Allen  applied  for  his 
patent,  his  claims  were  rejected  as  anticipated  in  the  Doane  and  Biz- 
bee  patent,  and  he  did  not  apply  for  an  interference,  is  of  weight  to 
show  that  he  did  not  then  claim  priority  to  Doane  and  Bngbee,  be- 
cause he  accepted  a  patent  without  the  rejected  claims. 

There  must  be  a  decree  dismissing  the  bill  as  to  the  Locke  patent, 
and  awarding  an  injunction  and  an  account  of  pro&ts  and  damages 
as  to  the  first  three  claims  of  the  Doane  and  Bngbee  patent,  without 
costs  to  either  party  to  and  including  the  hearing.  The  qnestion  of 
sabseqaent  costs  is  reserved. 


Hateb  v.  Biokelhodpt,  Jr.,  and  another. 
{OireuU  Court,  8*  D,  Nea  York.   June  16, 1886.) 

pATEim  VOR  iRTBNTIOSa— ZSTOFPEL— PitlKOIFAL  AltD  ASUIT. 

A  servant  or  agent  sued  separately  for  infringing  a  patent  is  not  bonnd  by  a 
fonner  decisloa  against  hia  principal  upon  the  question  of  the  validity  of  the 
patent. 

In  Equity. 

Livingston  Oifford,  for  plaintifiF. 
Sanford  H.  Steele,  for  defendants^ 
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Wheelsb,  J.  This  cause  has  been  heatd  on  a  motion  for  a  pre- 
liminaiy  injunetion.  The  defendants  appear  to  have  been  aervants 
or  agents  of  George  Bickelhoupt,  Sr.,  in  doing  what  was  adjudged  to 
be  an  infringement  of  the  same  claim  of  the  same  patent, — claim  2  of 
reissue  8,688, — in  coutroversy  here.  21  Fed.  Eep.  567 ;  23  Fed.  Eep. 
183.  It  is  urged  that  the  adjudication  there  binds  them  here,  and  that 
they  are  not  entitled  to  be  heard  here  as  to  the  validity  or  scope  of 
the  claim,  nor  as  to  whether  what  is  the  same  as  was  there  held  to 
be  an  infringement  is  so.  It  is  true,  probably,  that  the  decision 
th»e  reached  bound  them  as  the  servants  or  agents  of  that  defend- 
ant as  to  what  was  then  adjudged,  and  that  tiiey  might  have  been 
proceeded  with  for  contempt  for  any  continuation  in  doing  what  was 
then  enjoined,  without  having  become  or  been  made  parties  to  the 
suit  any  further  than  they  were.  They  might  have  been  made,  or  on 
their  own  motion  have  become,  parties  to  the  suit,  so  that  whatever 
was  adjudged  in  it  would  hare  boand  them.  But  they  were  not 
nxade  actual  parties  to  the  suit,  and  were  not  called  upon  to  litigate 
the  questions  involved  in  i{,  and  did  not  voluntarily  become  parties 
to  it,  Bo  as  to  be  bound  by  such  adjudication  as  might  be  had  in  it 
as  parties  to  suits  are  hound.  They  were  bound  only  through  their 
relation  to  their  employer  or  principal,  mid  the  decree  and  injunc- 
tion would  only  affect  them  through  him,  and  could  only  be  applied 
to  them  through  him.  This  is  a  new  suit  against  them  acting  in 
their  own  right  for  what  is  claimed  to  be  a  new  infringement.  They 
appear  to  be  entitled  to  make  any  defense  that  any  one  charged  with 
infringement  would  be. 

This  claim  was  held  to  be  valid  upon  the  authority  of  Hayes  v.  / 
Bockel,  11  Fed.  Bep.  87.  It  was  intended  to  follow  Hayet  v.  Setottf 
12  Fed.  Rep.  120,  and  Hayes  v.  Dayton,  20  Fed.  Rep.  690,  as  far 
as  they  went  in  determining  the  question  of  infringement.  What 
was  before  the  courts,  respectively,  in  those  cases  was  not  shown, 
but  has,  to  some  extent,  been  shown  now.  It  appears  now  that  by 
mistake  or  otherwise  the  letters  upon  that  part  of  plaintiff's  Exhibit 
No.  5  referred  to  in  Hayes  v.  Boc^^I,, showing  the  patented  invention, 
were  misplaced  so  as  to  make  the  invention  appear  to  be  different 
from  what  it  really  was,  and  more  different  from  Bench's  patent, 
with  which  it  was  compared,  than  it  really  was.  It  also  appears  tnat 
what  was  held  not  to  be  an  infringement  in  Hayes  t.  Seton  and 
Hayes  v.  Dayton  was  very  similar  to  what  is  now  claimed  to  be  an 
infringement.  And  it  is  suggested  that  some  of  these  questions  are 
likely  to  be  reheard  before  the  judge  who  rendered  those  decisions. 
These  considerations  throw  sufficient  doubt  about  the  propriety  of  an 
injunction  in  this  case  to  appear  to  warrant  continmug  this  motion 
to  final  hearing. 

Motion  continued  to  hearing. 
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Fabkbb>  Trustee,  v.  McKee  and  another. 
(OireuU  Court,  8.  D.  3f«u  York.    June  17,  ISBff.) 

1.  Patents  foe  Inventions— Ikfrinobment— Injunction. 

Parker  t.  t^ow^  23  f*^.  Rep.  followed,  and  preliminary  injuaction  graatod. 

2.  BAHE — INPBINOEICBNT  BT  PaUTKBR. 

Where  a  member  of  a  firm  alleged  to  bo  infringing  a  pntent  was  formerly  a 
part  owner  of  the  patent,  ho  will  be  estopped  from  denying  its  validity,  unless 
it  is  shown  that  the  conveyance  of  his  title  to  the  plaiotift  was  wholly  without 
consideration. 

In  Equity. 

W.  C.  Stratvhridge,  for  plaintiff. 
Walter  D.  Edmonds,  for  defendants. 

Whbeleb,  J.  This  motion  for  a  preliminary  injunction  cannot  be 
denied  without  overruling,  in  effect,  Parker  t.  Stow,  23  Fed.  Bep. 
252,  and  Parker  v.  MontpeVier  Carriage  Co.  Id.  886,  which  followed 
that  decision.  There  are  allef^ed  anticipating  devices  pat  into  this 
case  which  were  not  in  either  of  those  cases,  hut  none  of  them  is  any 
nearer  like  the  patented  invention  than  some  that  were  in  those  cases 
and  considered,  nor  any  nearer  like  it  than  long  and  well  known  chaise 
and  can-iage  tops  are.  A  point  is  made  that  the  first  reissue  nar- 
rowed the  patent  by  making  the  locking  device  a  necessary  part  of 
it,  and  that  the  second  reissao,  although  it  only  restored  the  original, 
broadened  the  second  reissue  to  cover  this  infringement,  and  that 
what  was  surrendered  of  the  original  to  obtain  the  first  reissue  could 
not  lawfully  be  so  reclaimed  in  the  second.  A  comparison  of  the 
claims  of  the  original  with  those  of  the  first  reissue  shows  that  there 
was  nothing  covered  by  the  former  which  was  not  included  in  the 
latter.  Therefore  nothing  appears  to  have  been  abandoned  by  sur- 
rendering the  original  and  taking  that  reissue,  and  it  is  not  necessary 
to  consider  in  this  view  what  the  effect  would  have  been  if  there  had 
been  such  an  abandonment. 

There  is  a  strong  reason  for  maintaining  the  validity  of  the  patent 
in  .this  case  that  did  not  exist  in  either  of  those  cases,  and  that  is  that 
one  of  the  defendants,  who  are  a  firm  doing  the  business  that  in- 
fringes,  was  once  an  owner  in  the  patent,  and  his  title  has  passed  to 
the  plaintiff  as  a  title  to  a  valid  patent.  It  is  admitted  that  such  a 
conveyance  upon  a  valuable  consideration  would  estop  him  from  de- 
nying the  validity  of  the  patent,  but  it  is  urged  that  this  conveyance 
was  without  consideration,  and  that  therefore  it  does  not  work  any 
estoppel.  It  does  not  appear,  however,  so  far  as  has  been  noticed, 
that  the  conveyance  of  his  interest  was  entirely  without  consideration, 
and  the  presumption  would  seem  to  be  that  it  was  upon  consideration, 
and  that  the  estoppel  should  follow.  But  the  plaintiff  appears  to 
be  entitled  to  an  injunction  independently  of  this  ground.  Motion 
granted. 
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The  Adele  Thagzbba,  Etc. 
(Dittriet  Cowi,  S,  J>.  JSw  Fork.  Augiwt  6,  IfiSS.) 

1.  Jbttison— Goods  VALnsi^Be  m  Tiieiu  8ituatioii. 

To  recover  contribution  for  jettison  the  BHcrifice  must  be  voluntary;  if  the 
goods  have,  through  a  sea  pen],  become  practically  irrecoverable  andvaluc- 
less,  subsequently  cutting  them  loose  will  not-  snitau  a  c^im  for  contribution. 

2.  BAMR-^LiniBBB  Wabrbd  Ovbbboaud— Labhinob  Cut. 

AVliere  lumber  on  deck  was  partly  waslied  overboard  in  a  gale,  but  more  or 
Ipss  of  it  remained  attached  to  the  vessel  by  its  tashings,  which  were  afterwards 
cut  loose,  h0ld,  upon  the  evidence,  that  before  the  lashings  were  cut  the  lumber 
was  practicalty  lost  by  a  sea  peril ;  that  it  was  of  no  pecuniary  value  in  its  then^ 
condition,  ancl  afforded  no  just  claim  for  contribution  as  for  Jettison. 

3.  CHAnTEn-PARTT — SUBSKQUENT  ChANQR  OP  MaSTEK,  WHEN  VaLID. 

Under  a  ciiartcr-pnrty  executed  by  the  master,  who  is  described  therein  as 
*'parLyof  the  first  part,"  which  contains  no  txprest  statement  or  covenant  that 
he  shall  sail  as  master  for  the  contemplated  voyage,  there  is  no  implied  war- 
ranty to  that  effect,  when  the  evidence  does  not  show  that  the  master's  per- 
sonal services  were  one  of  the  inducements  to  tlie  contract.  i/eM,  therefore,  that 
in  such  a  cose  the  subsequent  apptjintment  of  a  new  and  competent  master  for 
the  voyage,  without  notice  to  the  charterer,  did  not  affect  the  obligations  of 
the  conti-aot. 

In  Admiralty. 

E.  D.  McCarthy,  for  libelanta. 

Jag.  K.  Hill,  Wing  tfi  SIu>udy,  for  claimants. 

Brown,  J.  This  libel  was  filed  to  recover  some  $1,800,  the  share 
of  the  schooDer  and  freight  towards  contribation  for  an  alleged  jetti- 
son of  lumber  during  a  voyage  of  the  Adele  Thackera»  in  November, 
1883,  from  Bninswiek,  Georgia,  to  New  York.  TJpon  the  trial  an 
amendment  of  the  libel  was  allowed  so  as  to  include  axi  independent 
claim  for  the  Iusb  of  the  lumber,  on  the  ground  that  the  master  named 
in  the  charter  had  put  the  vessel  on  this  voyage  in  charge  of  the  mate. 
The  schooner  took  a  part  of  the  lumber  on  deek,  as  enstcmiary,  and 
sailed  from  Brunswick  on  November  9th.  On  the  13th  the  entry  in 
her  log  shows  that  she  encountered  heavy  weather.  The  entry  reads 
as  follows:  "At  4  a.  u.  tremendous  high  cross-sea;  vessel  shipped 
much  water.  At  5  a.  v.  deok-load  started,  and  went  off  down  to  the 
rail;  got  fouled  up  in  running  gear;  had  to  ent  gear  and  deck-load 
lashings  to  let  it  get  clear.  •  •  ♦  The  wind  afterwards  moder- 
ated, but  again  became  a  gale  on  the  14th."  The  log  of  that  date 
contains  the  following:  "At  5  a.  m.  blowing  a  gale  from  W.  S.  W, 
What  lumber  was  left  on  deck  got  adrift,  and  with  hard  work  kept  it 
from  breaking  our  pumps,  while  sea  after  sea  washed  it  overboard. 
Some  we  had  to  cut  to  get  clear  of  rigging.  *  *  •  15th.  At  6  P. 
H.  everything  movable  gone  from  deck."  The  vessel  arrived  at  New 
York  on  the  23d.  The  protest  sworn  to  the  same  day  runs  in  nearly 
the  same  words :  **Novemberl3th,  4  a.  u.  Tremendous  high  cross-sea 
running;  vessel  laboring  hard  and  straining  badly.  5  a.  m.  shipped 
an  immense  sea,  whioh  started  the  deck-load  adrift;  got  fuoled  up  in 
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oar  running  gear;  was  obliged  io  cat  oar  deck-load  lashings,  and  let 
it  go  clear;  lost  load  down  to  rails." 

Upon  the  trial  the  acting  master,  Connell,  and  the  first  mate,  both 
testified  that  there  were  but  a  few  sticks  that  were  fouled  with  the 
running  gear,  and  which,  from  swinging  back  and  forth,  had  to  be 
out,  and  that  all  the  rest  was  washed  overboard  and  lost.  Counsel 
for  the  libelant  urge  that  this  testimony  is  so  dearly  contrary  to  the 
statements  of  the  log  and  protest  that  it  should  not  be  credited. 

Without  considering  tbe  question  whether  the  jettison  of  the  deck- 
load,  though  shipped  in  accordance  with  the  custom,  gives  rise  to  a 
claim  for  contribution,  (see  Macl.  Law  Shipp.  668;  1  Pars.  Shipp.  & 
Adm.  353,  364;  Cram  v.  Aiken,  18  Me.  229;  Hazleton  t.  ManhaUan 
In$,  Co,  13  Fed.  Bep.  159,)  to  constitute  such  a  claim,  the  jettison 
must  have  been  a  voluntary  sacrifice.  1  Pars.  Sbipp.  &  Adm..34:6- 
351,  If  the  lumber,  in  the  condition  which  it  had  come  to  occupy 
through  a  peril  of  the  seas,  at  the  moment  when  the  cutting  of  the 
lashing  took  place,  was  practically  irrecoverable  and  of  no  value, 
then  t£e  cutting  of  the  lashings,  which  was  the  only  voluntary  act, 
did  not  properly  cause  the  loss  of  the  lumber.  Practically  it  was  lost 
already.  The  cutting  of  the  lashings  did  not  cause  the  loss  of  any* 
thing  having  then  any  value,  and  hence  would  not  be  a  ground  oi 
claim.  Stev.  Av.  15;  Nickerson  v.  Tyson,  8  Mass.  467;  Johnson  t. 
Chapman,  19  C.  B.  (N.  S.)  563;  Shepherd  v.  Koitgen,  3  C.  P.  Dir.  585, 
(C.  A.) 

The  language  of  the  log  and  of  the  protest  give  no  support  to  the 
belief,  in  the  face  of  the  testimony,  that  anything,  except  a  few  stieks 
not  already  washed  overboard,  was  cat  awi^.  It  is  not  credible,  in- 
deed, that  one-third  of  the  deck-Toad,  which  was  above  the  rail,  conM 
actually  hang  overboard  and  remain  along-side  for  any  considerable 
time  by  such  lashings.  I  conclude,  therefore,  that  the  apparent  dis- 
crepancy between  the  log  and  the  testimony  arises  from  the  very  brief 
and  ambigaons  form  of  tbe  entries.  The  mate  testified  that  he  cut 
away  but  one  lashing,  and  that  that  was  what  be  meant  was  out  loose ; 
not  that  the  deck-load  was  cut  loose.  But  even  if  the  whole  deck-load 
were  hanging  overboard  after  it  had  "gone  off,"  as  the  log  says,**  down 
to  the  rail,"  I  must  deem  it,  in  that  position,  practically  irrecoverable 
and  valueless,  and  not  a  ground  of  claim  as  for  a  voluntary  jettison 
up<Hi  the  subsequent  cutting  of  the  lashings.  The  question  is  fully 
discussed  in  Shepherd  v.  Kottgen,  supra. 

Upon  the  second  ground  of  claim  I  am  also  satisfied  that  the  libel- 
ant is  not  entitled  to  recover.  The  charter-party  is  dated  September 
27th.  It  purports  to  be  made  between  J.  P.  Kinney,  master,  of  the 
first  part,  and  the  libelants,  of  the  second  part.  It  agrees  to  freight 
and  charter  the  vessel,  then  in  New  York,  for  a  voyage  from  Bruns- 
wick to  New  York.  There  is  no  covenant  that  Kinney  shall  be  the  mas- 
ter for  the  voyage,  nor  any  statement  as  to  who  shall  sail  as  master; 
but  only  that  theYessel  shall  be  "tight,  staunch,  stroi^g,  and  in  every 
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way  fitted  for  the  voyage.**  Kinney  was  not  previously  known  to  the 
charterer,  and  it  is  clear  that  the  personal  services  of  Einney  as  mas- 
ter  were  not  an  inducement  to  the  contract.  The  description  of  "Ein- 
ney, master,"  as  the  "party  of  the  first  part,"  is  not  a  warranty  that 
he  shall  sail  as  master  on  the  voyage  referred  to,  but  only  that  he 
was  master  at  that  time  and  competent  to  make  the  contract.  The 
case  is  therefore  the  same  in  effect  as  if  the  owners  had  been  the 
persons  named  as  parties  of  the  first  part,  with  no  mention  of  the 
master's  name;  and,  in  that  case,  it  is  clear  that  a  change  of  master 
by  the  owners  after  the  charter  was  signed  would  not  have  been  a 
breach  of  any  express  or  implied  warranty.  By  the  French  Code  de 
Cktmmeroe,  §  273,  it  is  required  that  the  master's  name  shall  be  stated 
in  the  charter.  Nevertheless,  even  under  such  a  requirement  of  law, 
it  is  held  by  the  Frenoh  courts  that  unless  the  personal  services  of 
the  master  named  were  an  inducement  to  the  oontraot,  a  change  of 
master  before  sailing  does  not  entitle  the  charterer  to  rescind  the  con- 
tract. 1  Yalroger,  Comm.  du  Code  de  Com.  §  286 ;  2  Valroger,  Comm. 
da  Code  de  Com.  $  679. 

Much  stronger  is  the  case  for  the  owners  where  there  is  no  law  re- 
quiring any  statement  of  the  master's  name,  and  where  the  usual  form 
of  charter-parties  does  not  embrace  any  such  statement.  See  Macl. 
Law  8hipp.  360.  The  former  mate  of  the  vessel  vras,  in  this  case, 
duly  appointed  captain  for  this  voyage.  He  signed  the  bill  of  lading 
for  the  lumber  as  master,  and  he  is  described  as  "master"  in  it.  He 
was  master  for  this  voyage,  and  the  evidence  is  that  he  was  fully  com- 
petent. 

I  eannot  sustain  the  libel  on  either  ground,  and  there  must  be  judg- 
ment for'the  defendant,  with  costs. 


Bbowh  V,  Hjoes. 
(Olreuit  Cburt,D,  MawaehntaU.   AQgust  26, 188B.) 

1.  MaSTBR — 'WhAUNO  YoTAOE — AOUEBHKKT — RBOALLTKa  VeBSEL— DaHAGBS. 

B.  entered  Into  an  agreemcat  with  the  agent  of  llie  bark  Andrew  Hicks, 
"to  proceed  from  the  port  of  New  Bedford  to Uahe,  Seychelles  Islands,  hy 
steamer,  and  on  hia  arrival  there  to  take  chnrge  as  D^nstcr  of  the  bsrk  Andrew 
Hicks,  and  perform  a  whaling  voya^^e  in  said  hark  not  exceeding  three  years  in 
duration,  and  retnm  with  Miid  bark  to  the  port  of  New  Bedford,"  and  the 
agent  agreed  to  par  htm  "the  one-fifteenth  lay  or  share  of  the  net  proceeds  of 
the  cargo  obtained  by  said  bark  during  the  term  of  his  aei^ice  as  master 
thereof."  The  voyage  not  proving  successful,  the  agent  recalled  the  bark  be* 
fore  the  expiration  of  three  years.  Held,  tliat  the  contract  should  be  construed 
to  mean  that  the  voyage  was  to  last  three  years  unless  its  purpose  was  accom- 
plished within  a  shorter  period,  and  that  B.  was  enUtied  to  recover  damagM 
for  a  breach  of  the  agioemnit  under  the  eircDinttanGas  <tf  tUi  case. 
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2.  Bake— Profits  nr  Ltrv  ov  Waobs— PABTKBnsniF. 

Wliere  the  master  of  a  ship  contracts  to  receive  a  certniD  proportion  of  the 
profits  of  the  voyage  ia  lieu  of  wages,  this  does  not  coiutliute  him  a  partner 
with  the  owaer. 

Admiralty  Appeal.    See  8  Fed.  Eep.  156. 
W,  C.  Parker,  for  appellant,  Eoswell  Brown. 
fT.  H.  Cobb,  for  appellee,  Andrew  Hicks. 

Colt,  J.  This  Ib  a  libel  in  personam  brougbt  by  the  maBter  of  the 
bark  Andrew  Hicks  against  the  owner  for  an  alleged  breach  of  con- 
tract. The  libelant  shipped  as  master  under  the  following  agreement 
between  himself  and  the  respondent : 

"This  agreement,  made  this  day  by  and  between  Andrew  Hicks,  agent  of 
bark  Andrew  Hicks,  of  Westoort,  state  of  Massachusetts,  and  Roswell  Brown, 
of  Falrbaven,  state  aforesaid,  master  mariner,  witnesseth:  that  the  said  Bos- 
well  Brown  hereby  agrees  to  proceed  from  the  port  of  New  Bedford  to  Malie, 
Sejchelles  Islands,  by  steamer,  and  on  his  arrival  there  to  take  charge,  as 
master,  of  the  bark  Andrew  Hicks,  and  perform  a  whaling  voyage  in  said 
bark  not  exceeding  three  years  in  duration,  and  return  with  said  bark  to  the 
port  of  Kew  Bedford.  For  and  In  consideration  of  said  services  as  master  the 
said  Andrew  Hicks,  agent,  hereby  agrees  to  pay  the  said  Brown  the  one-6f- 
teenth  lay  or  share  of  the  net  proceeds  of  the  cargo  obtained  by  said  bark  dur- 
ing tlie  terra  of  his  service  as  master  thereof." 

On  August  31,  1877,  the  libelant  loft  New  Bedford  for  Malie,  and 
on  December  15th  he  took  charge  of  the  vessel.  January  10,  1878, 
he  went  to  sea  and  returned  to  Mahe.  February  3d,  when  the  second 
mate  was  discharged.  Febrnary  14th,  he  vent  to  sea  again,  cruising 
off  Mahe  banks,  and  returned  a  few  days  afterwards  to  Mahe  to  get 
deserters.  On  February  23d,  when  ready  for  sea  again,  Samson, 
the  first  mate,  refused  to  go,  and  was  discharged.  The  vessel  put  to 
sea  on  March  4tb,  and  crniBed  until  July  29th,  when  she  arrived  at 
Helena.  On  July  30th  she  started  for  New  Bedford,  arriving  Octo- 
ber 19th.  On  February  24,  1878,  the  libelant  wrote  to  the  agent  as 
follows : 

"I  hiive  decided  to  make  St.  Helena  my  next  port.  Shall  be  there  by  the 
last  of  July,  when  I  shall  exj)ect  to  hear  from  you.  I  should  say,  if  I  might 
be  Hllowed  to  suggest,  that  yon  send  me  botli  a  mate  and  a  second  mute,  al- 
though I  can  get  along  very  well  with  Murray  for  second  mate;  tlie  difficulty 
will  be  to  get  some  one  to  till  liis  place.  *  *  «  I  feel  that  it  is  absolutely 
necessary  for  the  benefit  of  the  voyage  tlmt  a  mate  should  be  sent  out.  It  is  pos- 
sible I  may  get  a  very  good  mun  at  St.  Helenato  take  Murray's  place,  although 
I  think  it  would  be  the  better  plan  to  send  a  man,  providing  you  have  a  chance 
to  send  them  direct  to  St.  Ilelena  by  a  sailing  vessel.  «  •  ♦  i  might  al- 
most say,  two  months  and  a  half  I  have  had  nothing  but  vexations  and  trials. 
Ju.4L  as  I  tiiought  I  had  everything  fixed  for  the  next  six  months,  Samsou 
gives  up.   By  this oircudlstance  everything  is  reversed  at  once." 

On  receipt  of  this  letter  the  respondent,  after  making  inquiries 
with  a  view  to  getting  men  to  go  out  and  join  the  Yessel,  and  not 
finding  any  one  he  deemed  suitable,  consulted  with  his  co-owners, 
and  all  agreed  it  was  best  to  order  the  vessel  home.  He  accordin^y, 
on  April  25,  wrote  to  the  master  that  he  wished  the  vessel  to  proceed 
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direotly  home,  as  he  thought  it  best  for  all  concerned.  This  letter 
was  received  July  29,  and  on  the  same  dav  the' libelant  wrote  the  re- 
spondent : 

**I  very  reluctantly  comply  with  your  request;  your  views  may  be  right  to 
a  certain  extent,  as  I  am  situated  now,  for  we  faave  seen  sperm  whales  three 
timetj  Bince  we  left  Mahe  banks,, but  taken,  no. oil.  I.  beUeye  if  we  had  been 
properly  manned  we  should  have  made  a  good  show,  although  the  chances 
were  not  the  best.  *  *  «  But  as  you  think  it  best  for  all  concerned  that 
the  ship  shall  return  to  New  Bedf<»d  direct.  T  will  brlns  her  there  as  fyat  as 
wind  and  weather  will  permit. " 

Under  these  circumstances  can  the  libelant  recover  damages? 

The  contract  was  to  perform  a  whaling  voyage  not  exceeding  three 
years  in  duration.  A  contract  to  perform  a  whaling  voyage  is  a  con- 
tract to  cruise  for  whales  and  obtain  a  cargo  of  oil,  if  it  can  be  done 
within  the  period  prescribed.  It  does  not  mean  a  voyage  to  the  whal- 
ing grounds  and  return.  According  to  the  size  of  the  vessel,  it  may 
take  three  or  five  years  to  obtain  a  cargo.  It  is  necessary  that  there 
should  be  some  limit  as  to  time,  otherwise  the  ship  might  be  kept 
away  from  home  indefinitely.  We  think  the  fair  interpretation  of  the 
contract  is  that  the  voyage  was  to  last  three  years,  unless  its  purpose 
was  accomplished  within  a  shorter  period.  The  owner  may  have  a 
right  to  recall  the  vessel  and  terminate  the  voyage  at  any  time  within 
the  three  years,  or  before  the  purpose  of  the  voyage  is  accomplished; 
but,  if  he  does  this,  he  must  show  proper  cause,  or  he  should  be  held 
liable  upon  his  contract  with  the  master.   Parsons  v.  Terry,  1  Low,  60. 

The  relation  of  the  libelant  to  the  owner  was  not  that  of  partner- 
ship, but  of  servant  and  master.  Where  the  master  of  a  ship  con- 
tracts to  receive  a  certain  proportion  of  the  profits  in  lieu  of  wages, 
this  does  not  constitnte  him  a  partner  with  the  owner.  "There  is  no 
pretense,  therefore,  for  saying  that  the  captain  was  a  partner  because 
bis  wages  were  to  be  regulated  and  paid  by  reference  to  a  cal.'^iUtion 
on  the  profits  of  the  adventure,"  says  Lord  Ellenborodoh  xl  Mair  v. 
Glennie,  4  Uaule  &  S.  240.  See,  also,  2  Pars.  Sbipp.  &  Adm.  57; 
,  Story,  Partn.  §  42 ;  Baxter  v.  Rodmaitf  S  Pick.  435 ;  Parsons  v.  Terry ^ 
1  Low.  60. 

A  termination  of  the  voyage  by  the  owner,  under  the  circumstances 
presented  in  this  case,  would  not,  in  our  opinion,  prevent  the  master 
from  claiming  damages  for  breach  of  contract.  It  was  the  duty  of 
the  owner  to  provide  the  ship  with  an  outfit  suitable  for  the  success- 
ful prosecution  of  the  voyage,  and  while  he  'might  conclude  it  was  best 
to  terminate  the  voyage,  because  he  believed  it  would  prove  unsuc- 
cessful, yet  this  would  not  relieve  him  from  his  contract  unless  the 
master  was  to  blame.  We  fail  to  discover  any  fault  on  the  part  of 
the  master,  nor  does  the  respondent  seek  to  charge  him  with  blame, 
bat  takes  the  position  that  it  was  best  for  all  parties  in  interest  that 
the  voyage  should  end. 

We  think  the  libelant  is  oatitled  to  damages,  and  that  the  measure 
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of  damages  is  the  snm  whioh  his  lay  vonld  probably  hav^  amoanted 
to,  calculated  apon  the  basis  of  the  average  catch  of  vessels  on  the 
ground  from  the  time  the  libelant  received  directions  to  proceed  home 
to  the  expiration  of  the  three  years,  deducting  the  time  it  would  take 
for  the  return  voyaga  to  Nev  Bedford.  Parsons  v.  Terry,  1  Low.  60. 
The  deereo  of  the  distriat  ooart  is  reversed. 


Thb  Lobbnzo  D.  Basbb. 

tDiatr^e-  Court,  D.  Maw  e'lu.seUs.    An  rust  12, 188S.) 

Collibton—8tbam-3hip— Schooner— Fog — Bpekd— Cafe  Cod. 

On  examination  of  theevideuce  in  this  case,  held,  that  the  steam-ship  was  not 
going  at  an  immod«ratQ  speed  at  the  time  of  the  collision  with  the  schooner, 
and  that  the  lihel  should  be  dismissed,  but  without  coats. 

In  Admiralty. 

J.  C.  Dodge  d  Sons,  for  libelant. 

C.  T.  RttsseU,  Jr.,  and  Geo.  A.  King,  for  claimant. 

Nelson,  J.  This  collision  between  the  schooner  Dresden  and  the 
steam-ship  Lorenzo  D.  Baker  happened  in  a  thick  fog,  some  16  miled 
off  the  coast  of  Gape  Cod,  between  Highland  and  Nauset  lights,  on 
the  morning  of  the  eleventh  of  September,  1884.  At  and  for  some 
time  before  the  collision  the  fog  was  so  dense  tbat  a  vessel  eould  not 
be  seen  more  than  a  hundred  yards  off.  The  Dresden  was  on  a  voyage 
from  Shulee,  Nova  Scotia,  to  New  York,  with  a  cargo  of  piles.  She  was 
close-hauled  on  the  wind,  on  the  starboard  tack,  with  the  wind  mod- 
erate from  S.  E.  by  S.,  her  course  being  about  due  east.  The  steam- 
ship Lorenzo  D.  Baker  was  on  a  voyage  from  Fort  Antonio,  Jamaica, 
to  Boston,  with  a  cargo  of  fruit.  She  sailed  fnmi  F<»rt  Antonio  on 
September  3d.  On  the  evening  of  September  10th  she  encountered 
thick  fog.  Up  to  that  time  her  speed  during  the  voyage,  under  both 
steam  and  sail,  had  been  some  eight  or  nine  knots.  As  she  entered  the 
fo^  her  sails  were  taken  in,  and  she  was  slowed  to  one  bell,  and  she 
continued  to  run  at  that  reduced  rate  during  the  night,  but  stopping 
every  half  hour  to  sound.  Her  last  sounding  before  the  collision  was 
taken  about  20  minutes  after  6  o'clock  of  the  morning  of  the  11th. 
Before  she  had  again  fully  recovered  her  ordinary  half -speed,  the  Dres- 
den was  seen  over  her  port  bow,  moving  directly  across  her  bow.  Her 
engines  were  instantly  reversed  at  full  speed,  and  her  wheel  put  hard 
to  port.  This  saved  the  Dresden  from  being  run  down,  but  did  not 
prevent  a  collision.  She  struck  the  steamer  at  about  right  angles, 
end  on,  on  the  port  side,  near  the  fore-rigging.  The  Dresden  was 
badly  damaged.  The  Baker  suffered  no  injury.  No  fog-horn  was 
beard  on  the  steamer  from  the  Dresden.  The  only  fault  attributed 
to  the  steamer  was  that  she  was  not  going  at  s  moderate  speed. 
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Upon  the  foregoing  facts,  wfaioh  aie  admitted  or  clearly  proved^  I 
am  unable  to  oome  to  the  oonoloBion  that  the  Baker's  rate  of  speed 
was  immoderate.  She  oonld  not  have  been  going  more  than  four  or 
five  miles  an  hoar ;  hardly  faster  than  a  fast  walk  on  land.  Undoubt- 
edlj,  to  those  on  the  sohooner,  she  seemed  to  becoming  on  with  great 
velocity.  Bat  their  view  of  her  was  but  for  a  moment  before  the  crash, 
and,  in  the  excitement  oansed  by  the  impending  oalamity,  they  were  in 
no  condition  to  form  an  acoarate  and  reliable  judgment.  The  steamer 
was  not  bound  to  lie  to,  or  come  to  an  anchor.  Her  duty  was  to  keep 
a  good  lookoat,  and  to  move  slowly,  both  of  which  she  did.  The  Johns 
Hopkim,  13  Fed.  Rep.  186. 

In  considering  the  case,  I  have  rejected  the  evidence  of  the  chief 
engineer  and  assistant  engineer  of  the  Baker.  They  were  called  by 
the  libelants,  and  testified  that  the  steamer's  engines  were  oat  of  or- 
der and  could  not  be  reversed  promptly,  and  were  not  moving  back- 
ward at  the  time  of  the  collision.  They  have  since  left  the  employ- 
ment of  the  claimants.  Their  hostility  to  the  claimants  was  apparent, 
uid  sufficient,  in  my  judgment,  to  throw  discredit  on  their  statements. 
I  have  no  doubt,  from  the  other  evidence  in  the  case,  that  the  order  to 
reverse  was  given,  and  was  promptly  and  successfully  obeyed. 

Having  decided  that  the  steamer  was  withoat  blame,  it  is  unneces- 
sary to  consider  the  faults  alleged  by  the  steamer  against  the  Dres- 
den,— ^that  she  changed  her  course,  and  failed  to  soand  a  sufficient, 
fog-horn.  Under  the  circumstances,  I  do  not  think  the  claimants 
ought  to  recover  costs. 

Libel  dismissed,  without  costs. 


Wilson  p.  Botal  Exchanob  SHipPtNa  Co.* 
(Dittriet  Gtniri,  S.  D,  New  York.   Decemlwr  31,  1884.) 

Oabribks  of  Goods  bt  Water— Btu,  of  XiAding — Rbfuul  to  Keceivx  Goods 

—Duty  of  Hmr. 

When  the  person  to  whom  goods  named  in  a  bill  of  lading  are  to  be  deliv- 
ered refuses  to  receive  them,  tfaie  ouly  duty  attacliing  to  the  ship  is  to  keep  the 
goods  for  their  owner. 

In  Admiralty.    Exceptions  to  answer. 

The  facta  in  this  case  were  these :  The  libelants  were  the  owners 
of  a  steamer  on  which,  at  the  port  of  Cephalonia,  cargo  was  shipped 
to  3.  D.  Nordlinger,  at  New  York,  via  London,  and  through  bills  of 
lading  were  issued  from  Cephalonia  to  New  Tork.  At  London  the 
libelants'  agents  took  the  cargo  and  transhipped  it  on  the  steamer 
Egyptian  Monarch,  belonging  to  the  respondent,  and  prepaid  the 

1  Reported  by  R.  D.  &  Wylljs  Benedict,  of  the  New  York  bar. 
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transatlantio  freight,  nnder  a  second  bill  of  lading  by  wbtoh  the  re- 
spondent was  to  deliver  the  cargo  at  Nev  York  to  the  libelants*  agents 
there ;  the  plan  apparently  being  that  Nordlinger  vonld  thereapon  re- 
ceive the  goods  from  libelants'  agents  on  his  through  bills,  and  pay 
the  freight  from  Gephalonia  to  London.  On  arrival  in  New  Torkthe 
cargo  was  delivered  to  Nordlinger,  and  the  respondent  did  not  collect 
,  any  freight  from  bim.  The  libel  was  filed  to  recover  from  the  re- 
spondent the  amount  of  fre^ht  nncollected  from  Nturdlinger.  The 
defense  as  set  up  in  the  answer  was  that  stated  below  in  the  opinion, 
and  that  the  libelants  must  first  exhaust  their  remedy  against  Nord- 
linger. The  libelants  excepted  to  the  answer  as  insufficient  and  im- 
pertinent and  irrelevant,  etc. 

Foster  d  TkotMon,  for  libelants. 

Butler,  Stilbnan  d  Hvhbdrd,  for  claimants. 

Benedict,  J.  The  answer,  to  which  exception  is  taken,  avers  that 
the  libelants  were  notified  of  the  readiness  of  the  steamer  to  deliver 
the  goods  mentioned  in  the  bill  of  lading  sned  on,  and  thereupon  in- 
formed  the  owners  of  the  steamer  that  tbey,  the  libelants,  were  not 
in  a  position  to  iake'the  goods,  and  that  Jacob  D.  Nordlinger  was  the 
owner  of  the  goods.  This  was,  in  legal  effect,  a  refusal  on  the  part 
of  the  libelants  to  receive  the  goods.  Upon  such  refusal  the  only  duty 
attaching  to  the  ship  was  to  keep  the  goods  for  the  owner.  This 
duty  they  dischai^d  when  they  delivered  the  goods  to  Nordlinger. 

The  exceptions  to  the  answer  must  be  overruled  and  the  libel  dis- 
missed, unless  libelants  notice  the  cause  for  trial,  and  pay  the  costs 
of  this  hearing  within  20  days. 
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and  othors. 


L  Removai-  of  Cause— Necxbsart  Parties — Record — Ifjcnctton —  FannT 
Fbanchihb. 

In  determining  the  light  of  rernova]  of  an  action  in  equity  oq  the  groimd  of 
residence  in  di^erent  states,  the  residence  of  the  neceuUTV  parties  only  will  be 
considered, 
a.  SuiK— Motion  to  Bsuaitd. 

Upon  a  motion  to  remand  sacn  an  action  before  answer,  where  the  averments 
of  the  complaint  are  so  ambiguous  as  to  make  it  doubtful  whether  certain  de- 
fendants residing  in  the  same  state  with  the  plaintiff  are  neeennrj/  partieR,  and 
especially  where  there  are  indicttloua  of  a  design  to  obfliract  removal  by  the  in- 
troduction of  additional  partly,  the  averments  of  the  complaint  should  be  rig- 
idly scrutinized,  and  the  whole  record,  including  the  plaintiff's  affidavits,  wliich 
form  a  part  thereof,  be  looked  at;  and  if  it  therefrom  appears  probable  that 
such  defendants  are  not  necessary  parties,  the  cnuau  should  be  retained  with* 
out  prejudice  to  subsequent  remandinir.  should  thev  afleiwards  appear  to  be 
necessary  parties. 
3.  Case  Statm*— Price  Injukotioh. 

The  defendant  company  was  organized  in  New  Jersey  to  run  steam-boats  he- 
twcen  Staten  island  and  New  York,  touching  at  several  intennediate  points  in 
llew  Jersey;  and  thereunder  was  operating  its  business  and  runnine  the  steamer 
J).  K.  H.  The  plaintiff  claimed  that  this  was  aftrry,  and  was  run  Illegally  with- 
out plaintiff's  license,  and  brought  suit  for  a  perpetunl  injunction  against  tho 
company,  and  made  parties  defendant  also  the  master  and  engineer  of  tho 
steamer,  and  the  secretary  of  the  company,  and  one  8.,  who  resided  in  New 
York,  and  had  been  enjomed  in  the  state  conrt  In  a  previous  suit,  but.  as  was 
alleged,  had  procured  this  company  to  be  organized  as  a  scheme  for  his  own 
benefit,  and  was  operating  the  fi'riy  purporting  to  be  operated  by  the  company. 
The  plaintiffs  affidavits  showed  that  t^.  sedulously  avoided  all  ostensible  and 
legal  connection  with  thtt  company.  HM,  that  no  fact  was  stated  whereby  it 
appeared  that  the  defendant  company  was  not  the  sole  party  responsible  to 
third  persons  for  its  transportation  business;  that  an  injunction  aeainst  the 
company  would  bind  all  its  officers,  agents,  and  employes,  and  stockholders; 
and  as  it  did  not  appear  that  8.  personally  owned  or  controlled  directly  any 
part  of  the  line,  he^,  that  the  company  alone  was  a  necessary  party,  and  that 
the  cause  should  not  at  pn-seq.t  he  remanded.  Whether  the  orfcanization  of  the 
new  company  bj  Q,  was  in  contempt  of  the  prior  iojunctloo,  qtiare. 

In  Eqnity. 

J.  J.  Townsend  and  W.  W,  Macfarlandf  for  the  motion, 
C.  C.  Beaman,  opposed. 

Bbown,  J.  The  bill  of  complaint  in  this  ease  was  filed  in  the  su- 
perior conrt  of  the  city  of  New  York  to  obtain  an  injnnction  perpetu- 
ally reBtraining  the  defendants  from  running  the  steam-boat  B.  R. 
Martin,  or  any  other  vessel,  as  a  ferry,  from  pier  18,  New  York,  to 
Staten  Island,  without  first  taking  out  a  license  from  the  complainant. 
After  the  service  of  the  complaint^  and  of  several  affidavits  upon  which 
a  motion  vas  noticed  to  obtain  an  iujnnotion  pendente  lite^  the  trans- 
portation company  removed  the  cause  to  this  court.  The  petition  of 
removal  sets  forth  that  of  the  five  individual  defendants  three  are 
citizens  of  New  Jersey,  and  that  the  transportation  company  is  also 
a  citizen  of  New  Jersey;  that  the  complainant  is  a  citizen  of  New 
T.24F,no.l5 — 52 
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York;  and  thai  the  other  defendants,  Starin  and  Carroll,  though  citi- 
zens of  New  York,  are  strangers  to  the  oontroTersy.  The  complaint 
also  states  that  the  defendant  company  is  a  corporation  legaUy  or- 
ganized under  the  statutes  of  New  Jersey.  The  petition  farther  al- 
leges that  the  defendant  company  is  engaged  in  navigating  the  steamer 
D.  B.  Martin  between  numerous  points  in  New  Jersey  and  Staten 
island,  and  New  York  city ;  and  that  three  of  the  defendants.  Storey, 
Clark,  and  Belknap,  are  the  agents  and  employes  of  the  company, 
and  have  no  other  interest  therein;  and  that  there  is  in  said  aoit  a 
controversy  which  is  wholly  between  the  complainant,  a  citizen  of 
New  York,  and  the  said  transportation  company,  a  citizen  of  New 
Jersey.  Upon  these  grounds  a  removal  was  had  to  this  court,  and 
the  complainant  now  moves  to  remand,  upon  tbe  ground  that  npon 
the  petition  and  the  record  the  removal  was  unauthorized. 

1.  I  am  unable  to  sustain  the  removal  npon  the  .ground  alleged 
that  there  is  more  than  one  controversy  in  the  cause,  because  the 
complaint  demands  an  "account  of  the  sums  of  money  received  by 
the  defendants,  or  any  or  eWier  of  them,  from  operating  said  ferry, 
and  that  they  pay  the  same  to  the  oomplainant."  The  cause  of  ac- 
tion, viz.,  to  restrain  the  running  of  the  ferry,  is  one  and  indivisible, 
though  many  persons  may  be  engaged  in  the  enterprise.  The  eom- 
plaint,  in  general  terms,  charges  that  it  is  run  by  the  defendants. 
The  account  demanded  from  each  is  a  mere  incident  to  the  principal 
relief,  and  does  constitute  a  several  controversy,  as  in  the  cases  of 
Boyd  T.  Gill,  21  Blatohf.  543,  8.  C.  19  Fed.  Bep.  145,  and  Langdm 
v.  Fogg,  21  Blatohf.  392,  S.  C.  18  Fed.  Bep.  5,  where  the  cause  of 
action  itself  was  joint  and  several.  On  this  point,  also,  the  decision 
of  the  circuit  judge  in  the  case  of  Mayor  v.  Independent  Steam-boat 
Co.  21  Fed.  Bep.  693,  is  strictly  in  point,  and  must  be  held  to  be 
eontrolling. 

3.  On  other  grounds,  however,!  Ihiak  it  would  be  improper  to  re- 
mand the  cause  at  this  time.  Where  the  cause  is  removed  on  the 
ground  of  diverse  citizenship,  the  court  regards  the  citizenship  of  the 
neeeBtary  parties  only.  Thus,  in  the  leading  case  of  Hyde  v.  BubU, 
104  XJ.  8.  409,  the  supreme  court  say: 

"To  entitle  to  removal,  etc.,  there  must  be  a  sepnrate  and  distinct  cause 
of  action,  in  respect  to  which  all  the  necemtry  partis  on  one  side  are  citizens 
of  different  states  from  tlioae  on  the  other."  Bee.  also,  Batr^  T.  XofAam, 
103  U.  S.  211. 

And  in  suits  for  injunctions  against  corporations  it  has  been  re- 
peatedly held  that  the  residence  of  the  president  or  directors,  who 
have  been  made  co-defendants  in  tbe  same  state  with  the  plaintiff, 
does  not  bar  the  corporation's  right  of  removal  to  which  it  would  be 
otherwise  entitled,  since  the  corporation  is  tbe  only  necessary  and 
Bubstantial  litigant.  Pond  v.  SiUey,  7  Fed.  Bep.  129;  Uatch  v.  CAi- 
cago,  R.  L  d  P.  R,  Co,  6  Blatchf.  114. 

The  practice  in  equity  is  so  flexible  as  respects  tbe  joinder  of  par- 
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ties  defendant  that  it  is  necessary  to  examine  the  record  io  determine, 
so  far  as  poasible,  who  are  the  sahstantial  litigants;  or,  in  the  words  of 
the  supreme  court  in  Barney  t.  Latham,  «ttpra,  who  are  the  "indispen- 
sable parties"  to  the  controversy  presented  by  the  complaint,  and  to  the 
substantial  relief  sought.    The  subject  of  the  controversy  is  plainly  the 
running  of  the  so-ealled  ferry  by  the  use  of  the  steam-boat  B.  B.  Martin, 
which  the  complainant  allies  is  rnn  as  a  ferry  without  the  necessary 
license.   The  contention  ot  the  defendant  company  is  that  it  is  engaged 
in  the  business  of  interstate  transportation,  for  wbioh  no  license  from 
the  complainant  is  neceraary.   It  is  manifest  that  the  only  necessary 
parties  defendant  to  such  a  controTersy  are  the  persons  having  the 
legal  control  and  responsibility  of  the  enterprise.    A  decree  against 
tbem  binds  their  servants,  agents,  and  officers;  and  where  a  corpora* 
tion  is  the  principal,  no  amount  -of  mere  peeaniary  interest  in  the 
corporation  by  an  individual  stockholder  w^l  make  bim  a  necessary 
or  indispensable  party.    Barney  v.  Latham,  aapra.    The  complaint 
npon  its  face  discloses  that  some  of  the  individual  defendants  are  not 
necessary  parties.   It  states  that  the  defendant  Clark  is  master,  and 
the  defendant  Belknap  is  engineer,  of  the  steam-boat  D.  B.  Martin, 
which  is  alleged  to  be  unlawfully  ran  as  a  ferry  without  the  complain- 
ant's license.    No  other  connection  on  their  part  with  the  alleged 
ferry  is  stated.    These  statements  of  the  complaint  itself  show  that 
those  defendants  are  not  principals.    The  reoozd  elsewhere  shows  that 
they  are  in  the  employ  of  the  transportation  company  as  mere  serv- 
ants and  agents,  and  hence  not  substantial  parties  to  the  htigation. 
When,  therefore,  the  complaint  alleges,  as  it  does  in  the  fourth  para- 
graph, "that  the  defendants  are  now  running  the  steam-bobt  I).  B-. 
Martin"  as  a  ferry-boat,  etc.,  and  "thereby  intercept  and  unlawfully 
appropriate  profits,  rents,  and  ferriage  fees  belonging  to  the  plain- 
tiffs,'* it  is  plain  that  this  allegation  cannot  be  held  to  be  an  averment 
that  the  defendants  are  all  joint  principals  in  the  business.  Again, 
as  respects  the  defendants  Storey  and  Carroll,  the  only  allegations  of 
the  complaint  are  that  they  are  "engaged  and  interested  in  operating 
the  ferry,    *    *    *   not  only  in  their  own  interest,  bat  in  the  in- 
terest and  under  the  control  of  the  defendant  John  H.  Star4n>"  Of 
Starin  it  is  allied  that  he  "is,  in  fact,  the  owner  of  the  B.  R.  Mar- 
tin,   *    *    •    and  the  person  through  whose  instrumentality  and 
in  whose  interest  the  transportation  company,  defendant,  was  organ- 
ized and  incorporated,"  and  that  said  company  "is  a  scheme  devised 
by  him  for  his  own  personal  bnsiness  and  benefit,  and  that  he  is. 
really  the  person  now  actually  operating  the  ferry  herein  referred  to, 
purporting  to  be  operated  by  the  eaid  New  Jersey  Steam-boat  Transpor- 
tation Company." 

These  are  all  the  averments  of  the  complahit  touching  the  char- 
acter of  the  parties  defendant.  From  these  averments  it  is  manifest 
that  the  apparent  and  only  ostensible  principal  is  the  defendant  cor- 
poration.   The  complainant's  affidavits^  which  form  a  part  of  the  reo- 
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ord,  make  this  fact  still  clearer.  They  show  that  the  corporation  vas 
organized  and  incorporated  for  thia  very  purpose ;  that  it  is  carrying 
on  this  businesB  in  the  ordinary  way;  that  the  corporation,  and  not 
Starin,  is  the  owner  of  the  D.  B.  Martin;  and  that  Storey  is  its  secre- 
tary and  treasurer.  It  is  clear,  therefore,  that  the  defendant  Stariu 
is  the  only  defendant,  bcBides  the  corporation,  concerning  whom,  upon 
the  record,  there  can  be  any  doubt  that  he  is  an  unnecessary  party. 
But  even  as  respects  Staria,  the  fair  inference  from  the  whole  record 
is  that  neither  in  law  nor  in  equity  does  he  stand  in  the  attitude  of 
a  responsible  operator  of  this  ferry;  and  that  the  complaint  does  not 
mean  to  make  any  such  averment.  He  may,  and  doubtless  does, 
have  a  warm  personal  interest  in  the  success  of  the  enterprise;  tie 
may  own,  indirectly,  a  large  part,  or  even  the  whole,  of  the  stock  of 
the  corporation;  he  may  thereby  possibly  influence  and  direct  the 
election  of  its  officers,  and  in  that  sense  be  said  to  be  "actually  oper- 
ating the  ferry;"  but  unless  he  is  directly  and  legally  responsible 
personally  for  the  running  of  the  alleged  ferry  in  other  ways  than 
these,  he  is  not  a  necessary  party  to  this  suit.  Such  relations  as 
those  described  are  all  indirect,  aa  regards  the  complainant.  Every 
corporation  must  have  its  stockholders,  its  officers,  and  its  managers. 
Whether  these  are  few  or  many,  and  whether  its  business  through 
them  be  controlled  by  one  man  or  by  many,  is  wholly  immaterial. 
The  corporation,  so  long  as  it  is  in  the  possession  and  management 
of  its  busiuMS  affairs,  is  the  only  party  directly  responsible,  and  the 
only  party  necessary  to  a  suit  like  this.  If  it  appeared  from  the 
complaint,  or  from  the  whole  record,  that  the  business  sought  to  be 
enjoined  was  carried  on  jointly  by  several  defendants  or  companies, 
each  of  whom  was  the  legal  owner  and  in  control  of  one  of  the  dif- 
ferent parts  of  the  same  general  enterprise,  and  was  the  party  di- 
rectly responsible  for  that  part  of  it,  all  such  persons  or  companies 
might  be  necessary  parties.  Such  was,  perhaps,  the  case  of  Mayor 
y.  Independent  Steam-boat  Co.,  supra,  as  presented  by  the  record,  wbei% 
two  other  corporations  were  proprietors  of  the  steam-boats  engaged 
in  the  enterprise  complained  of. 

In  this  case  no  such  joint  enterprise  is  alleged.  Carefully  scruti- 
nized, the  averments  of  the  complaint  above  quoted  state  nothing  be- 
yond  such  relations  as  an  individual  may  lawfully  hold  to  a  corpora- 
tion, without  in  any  way  affecting  its  own  sole  responsibility  to  other 
persons  for  its  business  affairs.  It  is  immaterial  by  whose  "instru- 
mentality" a  corporation  is  organized  if  it  be  done  legally.  The  law- 
fulness of  its  business  is  not  impugned,  nor  its  own  sole  legal  respon- 
sibility for  its  business  shifted,  by  calling  it  a  "scheme"  devised  for 
one  man's  individual  profit.  Profit  is  the  legitimate  purpose,  and  the 
usual  purpose,  of  all  business  corporations;  and  the  averment  that 
Mr.  Btarin  is  "actually  operating  the  ferry  referred  to,  purporting  to 
be  operated  by  the  transportation  oompany,"  states  no  fact  showing 
that  Mr.  Staiin  does  anything  in  or  about  the  feriy  business  outside 
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of  legitimate  inflaenee  over  the  oorporate  aoiioa  through  the  ofiBcerB 
or  stockholders,  for  which  the  corporation  alone  is  legally  responsible. 
The  complaint  does  not  aver  that  the  persons  actually  employed  in 
running  the  ferry  are  the  servants  or  agents  of  Mr.  Btarin,  or  that 
they  are  employed  or  paid  by  him,  and  not  by  the  corporation.  The 
contrary  appears  clearly  from  the  complainant's  affidavits. 

I  regard  it  as  obligatory  upon  the  court  to  scrutinize  the  complaint 
thus  rigidly,  and  to  make  no  intendments  in  the  complainant's  favor 
upon  a  question  of  this  character,  because  there  are  indications  in 
the  record  of  an  attempt  to  prevent  a  trial  in  the  federal  courts 
through  the  joinder  of  defendants  in  no  way  necessary  to  the  deter- 
mination of  the  real  issue;  and  because  if  .the  oause  were  remanded, 
and  it  should  turn  out  upon  the  trial  that  these  general  averments 
of  the  complaint  in  regard  to  Btarin  and  others  were  not  sustained 
in  any  different  sense  from  that  above  referred  to,  the  cause  might 
still  proceed  to  judgment  against  the  corporation  in  the  state  oourt, 
though  the  individual  defendants  were  clearly  shown  to  be  unneces- 
sary parties;  and  the  corporation  would  thus  be  deprived  of  the  right 
to  a  trial  in  the  federal  courts,  which  the  United  States  statute  was 
designed  to  secure  to  it.  On  the  other  hand,  should  ii  turn  out  here- 
after that  Mr.  Stariu  has  any  direct,  legal,  and  responsible  relation 
to  the  running  of  this  ferry,  as  regards  third  parties,  so  as  to  be  a 
necessary  party  to  the  litigation,  or  to  the  actual  controversy  pre- 
sented by  the  pleadings,  then  this  court  can,  Whenever  that  fact  ap- 
pears, remand  the  cause;  and  by  the  statute  it  will  then  become  its 
duty  to  remand  it. 

For  another  reason,  also,  Mr.  Starin  would  appear  to  be  an  unnec- 
essary, if  not  an  improper,  party  here,  because  in  the  former  suit 
against  the  Independent  Steam-boat  Company,  to  which  he  was  a 
party,  it  appears  from  the  complainant's  aflidavits  that  Mr.  Starin, 
"by  an  order  of  ooart,  was,  on  or  about  August  14, 18S4,  enjoined,  at 
(he  complainant's  eoit,  from  operating  any  ferry  between  the  points 
mentioned  in  the  complaint  in  this  action,"  and  that  such  order  "is 
still  in  full  force  and  efiect."  Having  already  obtained  an  injunction 
against  Mr.  Starin,  it  would  seem  to  be  at  least  wholly  uunecessary, 
if  not  inadmissible,  for  the  complainant  to  institute  another  suit 
against  him  as  a  substantial  litigant  to  obtain  the  same  relief  a  sec- 
ond time.  The  proper  remedy  against  him  would  be  a  proceeding 
to  punish  him  for  contempt  of  the  order  already  obtained  in  the 
former.suit.  In  such  a  proceeding  it  might  possibly  be  that  the  or- 
ganization of  a  foreign  corporation  through  his  sole  "instrumentality" 
to  run  the  ferry  he  bad  been  enjoined  from  operating,  might  be  held 
to  be  a  contempt.  But  that  would  not  make  him  a  necessary  party 
to  the  new  suit  to  enjoin  the  new  corporation  that  is  the  proprietor 
of  the  alleged  ferry.  The  fact  that  Starin  is  not  proceeded  against 
for  contempt,  but  made  a  co-defendant  in  a  new  suit  against  the  dew 
company,  shows  that  he  is  not  made  a  party  here  as  the  proprietor 
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of  the  ferry,  or  as  the  direct  and  reeponsible  prineipal,  and  that  he  is 
not  intended  to  be  represented  as  suoh ;  but  as  a  person  behind  the 
corporation,  and  therefore  a  proper  party  merety,  as  disttngnished 
from  a  neccBsary  party.  Clearly  the  new  salt  waB  instituted  because 
the  new  corporation  is  lawfully  constituted,  and  because  neither  the 
corporation  nor  its  business  could  be  affected  by  any  proceeding 
merely  to  pnnisb  Ifr.  Starin  for  contempt  of  the  former  order.  Being 
lawfully  organised  and  oonduoted,  it  is  apparently  the  sole  responsi- 
ble party  in  this  suit.  Mr.  Starin  cannot  be  made  a  necessary  party 
by  any  averments  of  mere  interest  in,  or  control  over,  the  corporation 
in  legal  ways  through  the  stookholders;  but  only  by  the  averment  of 
some  acts  ohai^ng  him  with  the  direct  legal  respoDsibility  for  some 
parts,  or  of  the  whole,  of  the  ferry  business.  Where  the  averments 
of  the  complaint  are  so  general  as  to  be  capable  of  different  constmc- 
tiona,  it  is  competent  to  examine  other  parts  of  the  record  to  see 
what  is  the  nature  and  probable  characterof  the  suit.  Theaffidavito 
of  the  complainant  show,  on  the  part  of  Mr.  Starin,  very  sedulous  care 
to  avoid  any  legal  relations  with  the  present  enterprise.  The  aver- 
ment of  the  complaint  that  Mr.  Starin  owns  the  D.  R.  Martin  is  dis- 
proved by  the  complainant's  own  affidavits,  and,  as  I  have  said,  there 
is  not  a  siugle  fact  or  a  single  act  of  Mr.  Starin's  averred  which  would 
connect  him  with  the  enterprise  as  a  responsible  party.  The  general 
averments  of  the  complaint  may  all  be  true ;  the  alleged  influence  of 
Mr.  Starin,  if  any,  may  all  be  exerted  through  the  lawf  □!  stookholders 
or  officera  of  the  corporation.  The  affidavits  strongly  indicate  no  other 
acts  of  his ;  and  upon  this  view  I  must  hold  the  transporation  company, 
so  far  as  at  present  appears,  to  be  the  only  sabstantial  and  responsible 
.litigant,  and  the  only  necessary  party.  This  is  what  the  petition  for 
removal  avers.  As  this  company  is  a  citizen  of  New  Jersey,  and  the 
complainant  a  citizen  of  New  York,  it  follows  that,  so  far  as  appears 
at  present,  the  controversy  in  the  sense  of  the  act  of  1876  is  wholly 
between  citizens  of  different  states,  and  the  removal  in  that  case  may 
be  had' under  either  clause  of  seotion  2.  Mutual  1^9  In$,  Co.  t. 
Ohamplin,  31  Fed.  Bep.  86. 
The  motion  to  remand  is  therefore,  for  the  preaenL  daaiad. 
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Uhited  Statbb  «.  tfoLAiraHZira  and  othera. 
(Ormttf  V9urt,  D.  OeHifsmia.  Anfutt  18, 1885.) 

L  PRAOnCB— ANSWBIt— EZOXPTION  TO  iHSnFPIOlXNOT  OF. 

Exceptioni  to  insaffloiency  of  parts  or  porUoosof  an  ansn  er  to  particular 
allflgatluiu  of  bills  in  equity  ara  eoaflned  to  nutten  of  discovery  where  the 
complainant  is  compellaa  to  rely  on  the  defendant  to  prove  his  case. 

3.  Sax E— UoRFOBATiOKs,  Imvakts,  Sto. 

Such  exceptions  do  not  lie  to  the  answers  of  corporations,  infants,  Iho  attor- 
ney general,  or  when  oath  to  the  answer  Is  waived.  g 

8.  BaHB— FOU8UATIOK  FOH. 

The  foundation  for  an  exception  for  iosufBelency  consists  of  a  suiBdent  alle- 
gation In  the  bill,  and  a  suffloimt  inlerregatoiy  bued  upoo  it. 

4.  Kun— SlIiLS  O*  DlBCOVKBT. 

Bills  of  discovery  are  not  snnctioned  by  prevalent  practice,  and  where  dls- 
corery  is  asked  for  in  a  bill  for  relief,  exceptions  to  sufflclency  of  answer  will 
not  be  oonslderad. 

0.  BaHB— IXPBRTIirKKGK. 

The  court  wiU  only  order  that  matters  clearly  Impertinent  be  stricken  out. 
Where  there  are  ber«  and  there  useless  or  impertineut  words,  Liie  ouurt  wUl 
remedy  it  in  the  adjustmeut  of  costs. 

In  Equity. 

8.  O,  HUbam,  U.  S.  Atty.,  asd  Mieh.  MuUanp,  for  com|dainant. 
A,  L.  Rhodet,  for  defendants. 

Sawybb,  C.  J.,  (orally.)  n  the  nomerona  esceptions  filed  by  com- 
plainant to  the  answer  in  this  case  two  gronnda  are  apeoified, — inanffi- 
oiency  and  impertinence. 

Two  classes  of  inauflieienoy  are  recognized  in  equity  practice.  The 
first  is  where  .the  whole  answer  is  alleged  to  be  insnffioient  to  eonsti- 
tnte  a  defense.  In  snob  a  oaee  the  complainant  usually  has  the  case 
set  down  for  argument  upon  the  bill  and  answer,  and  the  question  is 
disposed  of  ih  that  method.  In  other  cases,  exceptions  for  iasoffi- 
eienoy  are  taken  as  to  some  particular  portion  or  portions  of  the  an- 
swer,  npon  the  ground  that  certain  allegations'  of  the  bill  have  not 
been  admitted,  or  fully  and  specifically  denied,  or  that  the  denial  is 
evasive.  In  such  oases  the  object  of  the  party  excepting  is  to  get  in 
the  answer  a  full,  specific>  and  clear  admission  or  denial  of  the  alle- 
gations. Exceptions  for  insufficiency,  in  respect  to  such  matters,  are 
only  applicable  to  matters  of  discovery  where  the  complainant  is  com- 
pelled to  rely  on  the  defendant  for  evidence  to  prove  bis  case.  Such 
an  exception  will  not  lie  to  the  answer  of  a  corporation,  because  tbe 
answer  of  a  corporation  is  not  evidence;  it  is  not  put  in  under  oatfa, 
but  under  the  seal  of  the  corporation.  And  for  similar  reasons  an 
exception  for  insufficiency,  as  to  the  answer  to  any  particular  allega- 
tion of  tbe  bill,  does  not  lie  where  the  oath  to  the  answer  is  waived. 
Tbe  same  rule  applies  to  the  answer  of  the  attorney  general,  and  an- 
swers of  infants.    2  Daniell,  Ch.  Pr.  (Ed.  1841,)  879,  and  note. 

Exceptions  for  insufficiency,  of  the  class  last  referred  to,  can  relate 
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only  to  the  subject-matter  of  a  bill  of  discovery,  where  a  party  seeks 
to  obtain  in  the  answer  evidence  from  his  opponent;  and  they  are  es- 
pecially adapted  to  a  system  of  practice  where  parties  are  incom- 
petent witnesses  in  their  own  oases.  Wiih  relation  to  snoh  excep- 
tions, Hoffman,  in  his  '  Master  in  Chancery,"  says: 

"The  foundation  tor  an  exoeptlon  for  IdSafficienoy  consists  of  a  sufficient 

allegation  in  the  bill,  and  a  sufficient  interrogatory  based  upon  it." 

And  it  has  been  held,  under  the  old  practice,  that  the  general  in- 
terrogatory at  the  end  of  the  bill,  requiring  the  defendant  to  answer 
as  to  all  matters  alleged  in  the  bill  as  fully  and  particularly  as  though 
specifically  interrogated  thereupon,  is  a  Sufficient  interrogatory  upon 
which  to  base  an  exception.  Bat  there  must  always  have  been,  as  a 
foundation  for  such  an  exception,  either  that  general  demand  in  the 
answer,  or  a  speciiie  interrogatory  directed  to  the  particular  allega- 
tion of  the  bill  specified  in  the  exception.  In  the  case  of  Methodist 
Episcopal  Church  v.  Jacques,  1  Johns.  Gb.  75,  it  was  held  that  the  gen- 
eral interrogatory  in  the  bill  is  sufGicient  to  base  an  exception  of  this 
kind  upon.  "The  mere  objection  to  a  further  discovery  is  that  the 
bill  contains  no  special  interrogatories.  TlJe  bill  contains  the  gen- 
eral interrogatory  '  that  the  defendants  may  full  answer  make  to  all 
and  singular  the  premises,  fully  and  particnlarly,  as  though  the  same 
were  repeated,  and  they  specially  interrogated,  pu-agraph  by  para- 
graph, with  sums,  dates,  and  all  attending  oiroamstanofls  and  inci- 
dental transactions.'  The  qnestion,  then,  is  whether  this  be  not  suf- 
ficient to  call  for  a  full  and  frank  disclaimer  of'the  whole  subject-mat- 
ter of  the  bill.  And  I  apprehend  the  rule  on  this  subject  to  be  that 
it  is  snfficient  to  make  this  general  requisition  on  the  defendant  to 
answer  the  contents  of  the  bill,  and  that  the  interrogating  part  of  the 
bill,  by  a  repetition  of  the  several  matters,  is  not  necessary." 

It  has  also  been  held  that  no  exception  would  lie,  except  where  an 
interrogatory,  either  special  or  general,  like  that  just  quoted,  called 
for  an  answer  to  the*  allegations  of  the  bill.  The  decision  cited  vas 
rendered  before  thq  iadoption  of  the  equity  roles  of  the  supreme  court. 
In  our  present  practice,  ander  the  providons  of  equity  mles 
which  permit  a  complainant,  if  he  desires,  to  file  interrogatories  and 
prescribe  the  form  to  be  followed,  I  apprehend  that  a  general  inter- 
rogatory would  be  insufficient.  But  however  that  may  be,  the  bill  in 
this  case  is  in  no  sense  a  biU  of  discovery,  excepting  so  far  as  all  bills 
in  which  an  answer  under  oath  has  not  been  waived  may  in  a  certain 
sense  be  regarded  as  bills  of  discovery.  It  contains  no  general  inter- 
rogatory, and  no  specific  interrogatory  pointing  to  the  matter  set  forth 
in  the  exception,  and  manifestly  was  not  intended  as  a  bill  of  discov- 
ery, but  as  purely  a  bill  for  relief.  Though  an  answer  apon  oath  is 
not  waived,  yet  no  demand  in  the  nature  of  those  which  distinguish 
a  bill  of  discovery  is  made  anywhere  in  the  bill.  It  is  manifestly  in- 
tended simply  as  a  bill  for  relief,  the  complainants  not  seeking  evi- 
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denee,  bat  intending  to  zely  npon  the  testimony  of  witnesses  to  prove 
their  case. 

It  is  very  doubtf  al  whether  a  pare  bill  of  diseorery  in  an  equity  suit 
would  lie  at  the  present  day.  It  may  be  that  a  diseoTery  might  be 
asked  for  in  a  bill  for  relief;  bat  it  is  probable  that  no  prudent  coun- 
sel, understanding  what  mast  be  the  effect,  would  at  this  day  file  a 
pure  bill  of  discoTery,  or  call  for  a  discovery  in  a  bill  for  relief,  and 
thus  nnneoessarily  give  the  defendant  an  advantage  which  he  would 
not  otherwise  have  under  our  present  practice,  which  enables  a  com- 
plainant to  place  the  defendant  upon  the  stand  and  examine  him  as 
a  witness,  and  thereby  obtain  his  testimony  much  more  judiciously, 
— testimony  of  a  character  less  prejudicial  to  bis  client's  interests  than 
it  would  be  were  the  testimony  to  come  in  the  form  of  a  sworn  answer, 
strained  through  the  legal  cullender  of  his  counsel,  and  by  him  shaped 
axkd  shaded  in  his  office  at  his  leisure.  Very  wisely,  I  tbiuk,  the  bill 
in  the  present  case  h»a  been  made  a  bill  for  reUef,  not  a  bill  of  dis- 
covery. See  SUatinger  v.  Buckingham,  8  Sawy.  469;  S.  C.  17  Fed. 
Bep.  464. 

In  Ex  parte  Boyd,  105  U.  S.  657,  the  supreme  court  intimates 
that  at  this  day  bills  of  discovery  are  not  only  useless,  but  obsolete, 
and  vezy  strongly  intimates  a  conformation  of  the  idea  which 'this 
court  has  endeavored  to  impress  npon  the  bar  here;  that  is  to  say, 
that  the  spending  of  time  npon  exceptions  to  answers  is  aseless,  and 
such  exceptions  are  usually  very  much  to  the  disadvantage  of  the 
party  resorting  to  them.  A  defendant  is  often  pressed  to  a  direct  de> 
nial  wbich  constitutes  proof  of  his  case  in  bis  own  favor,  which  must 
be  overthrown  by  the  testimony  of  two  witnesses,  or  equivalent  proof  on 
the  part  of  the  complainant.  As  I  have  intimated,  this  bill  contains 
no  allegation  looking  to  a  discovery.  It  merely  undertakes  to  allege 
the  grounds  of  suit  and  to  develop  the  issues,  and  manifestly  was  not 
intended  to  obtain  evidence  to  prove  the  issues. 

The  first  exception  is  in  general  language  that  an  allegation  of 
complainant's  bill  of  complaint  indicated  "is  not  sufficiently  or  at  all 
answered,  denied,  or  admitted  in  or  by  said  answer."  There  is  in 
the  bill  no  demand  for  an  answer,  general  or  specific,  upon  which 
that  exception  can  rest.  The  bill  is  not  framed  for  the  purpose  of 
procuring  evidence,  but  is  evidently  for  relief  merely.  I  shall  there- 
fore overrule  that  exception,  and  leave  the  complainant  to  make  his 
proof  in  relation  to  the  facts  referred  to  by  calling  the  parties  as  wit- 
nesses, if  he  80  desires,  or  by  other  documentary  evidence,  and  to  ob- 
tain evidence  by  proceeding  in  the  ordinary  course.  One  of  the  de- 
fendants is  a  corporation,  to  an  answer  of  which,  exceptions  for  in- 
sufficiency, as  we  have  seen,  do  not  lie . 

The  other  exceptions,  although  some  of  them  refer  to  matters  in  the 
answer  which  are  alleged  to  be  impertinent,  or  refer  to  particulars  in 
which  the  answer  is  alleged  to  be  ambiguous  or  insuflBcient,  are  all 
really  exceptions  for  insufficiency.    There  is  no  such  term  as  "am- 
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biguous"  known  in  eqaity  practice  with  relation  to  a  pleading,  except 
in  so  far  aa  it  may  be  embraced  in  the  term  "insufficient."  An  an- 
swer maj  be  insnffioient  beoaose  it  is  ambiguous. 

Another  , averment  contained  in  these  exceptions  is  that  the  answer 
is,  with  reference  to  certain  portions  of  the  bill,  impertinent. 

In  the  fourth  exception  a  certain  portion  of  the  answer  is  alleged  to 
be  impertinent,  indefinite,  and  ambiguons.  The  only  point  to  that 
exception  must  be  that  the  allegations  referred  to  are  impertinent. 
The  rule  as  to  impertinence  is  well  stated  by  Justice  Stoby  in  Story, 
£q.  PI.  §  267,  as  follows: 

"However,  in  cases  of  mere  impertinenoe  the  court  will  not,  because  there 
are  here  and  there  a  few  unnecessary  words,  treat  them  as  impertinent;  for 
the  rule  is  designed  to  prevent  oppression,  and  is  not  to  be  so  construed  as  to 
become  itself  oppressive.  Kor  will  the  courtt  in  cases  of  alleged  imperti- 
nence, order  the  matter  alleged  to  be  impertinent  to  be  struck  out,  unless  in 
cases  where  the  impertinence  is  very  fully  and  clearly  made  oat;  for  if  it  is 
erroneously  struck  out,  the  error  is  irremediable;  but  if  it  is  not  struA  out^ 
the  court  may  set  the  matter  right  in  point  of  costs.** 

In  a  note,  attention  is  called  to  the  language  of  Mr.  Yioe-Chaneel- 
lor  Bruce  in  the  case  of  Davit  t.  Crippt^  2  Younge  &  C.  (New  Be- 

ports,)  443 : 

"The  court,  in  cases  of  impertinence,  ought,  before  expunging  the  matter 
fUleged  to  be  impertinent,  to  be  especially  clear  that  it  is  su(^  as  ought  to  be 
struck  out  of  the  record,  for  this  reason:  that  the  eiror  on  one  side  is  irr^ 
mediable,on  the  other,  not.  If  thecourt  strikes  it  out  of  therecord,  it  Is  gone, 
and  the  party  may  then  have  no  opportunity  of  placing  it  there  again; 
whereas,  if  it  is  left  on  the  record,  and  is  prolix  or  oppressive,  the  court,  at 
the  hearing  of  the  cause,  has  power  to  set  the  matter  right  in  point  of  costs. 
That  consideration  has  been  alluded  to  by  Lord  Eldon  in  Parker  t.  PaiT- 
lie,  [1  Turn.  &R.  362,  J  and  other  cases.  It  ought  to  be  clear  to  demonstration 
that  the  matter  complained  of  is  impertinent  before  that  which.  If  wrong,  is 
irremediable,  is  done."  iAQQ,dX&Q,  Attorney  Qmei-alY.RiekaTdStQ  Bear.  444, 
and  Tucker  v.  Cheshire  R.  Co.  1  Foat.  (W.  H.)  38. 

In  my  judgment,  none  of  the  matter  pointed  out  by  the  exceptions 
filed  in  this  case  is  so  clearly  impertinent  as  to  jnstify  the  court  in 
striking  it  out.  To  go  into  the  question  of  striking  it  oat  might  re- 
quire me  to  pass  upon  the  merits  of  the  case;  whereas,  nnless  those 
portions  of  the  answer  referred  to  in  the  exceptions  are  clearly  im- 
pertinent, they  ought  not  to  be  stricken  out  until  the  final  hearing, 
when  the  whole  case  is  before  the  court,  and  they  can  be  dealt  with 
as  justice  and  the  fights  of  the  parties  may  demand.  Whatever  may 
be  the  deoision  in  this  auit,  the  ease  will  andonbtedly  go  to  the  su- 
preme court  of  the  United  States  on  appeal;  and  if  I  should  be  of 
opinion  that  these  portions  of  the  answer  are  impertinent  and  strike 
them  out,  the  supreme  court  might  be  of  a  different  opinion,  and  yet, 
if  stricken  out,  the  supreme  court  would  have  no  basis  upon  which  to 
finally  determine  the  question  and  render  a  proper  decree;  and  it 
might  be  necessary  to  affirm  an  erroneous  d^isiou,  because  a  part 
of  the  defendant's  case  is  not  in  the  record. 
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The  portioxw  of  the  answer  whioh  it  is  most  earnestly  iosidted  arQ 
impertinent  relate  to  the  different  steps  taken  in  definitely  fixing  the 
location  of  the  railroad.  I  think  the  setting  oat  of  those  steps  in  the 
answer  is  eminently  proper.  It  is  assumed  that  the  supreme  eoort,  by 
its  decision  in  the  Dunmeyer  Caae,  &  8uy,  Gt.  Bep.  566,  has  established 
the  law  in  this  regard.  Undoabtedly  it  has  settled  the  law,  so  far  as 
this  oourt  is  oonoemed.  But  counsel  have  a  right  to  ask  the  snpreme 
coort  to  modify  or  amend  its  decision  in  that  oase,  or  to  consider  its 
application  to  a  new  state  of  facts.  They  have  a  right  to  submit  the 
question  i^ain  to  that  tribunal;  and  if  these  portions  oi  the  answer 
be  stricken  out,  there  will  be  no  basis  upon  which  to  bring  these 
questions  again  before  the  court.  Besides,  in  the  ease  referred  to, 
only  the  case  there  presented  was  decided,  and  the  deoislon  is  au- 
thoritative only  to  the  extent  called  for  in  that  case.  In  that  decis- 
ion it  is  held  that  the  line  of  the  road  becomes  fixed  when  it  is  defi- 
nitely fixed  by  the  company,  and  a  map  of  the  location  filed  in  the 
office  of  the  secretary  of  the  interior.  The  time  of  the  filing  of  such 
map  was  snffieient  for  the  purposes  of  that  case.  There  might  be 
found  to  be  a  difierence  in  this  case.  That  is  to  say,  the  filing  of 
the  map  might  be  the  evidence,  and  the  only  evidence,  that  the  sec- 
retary ot  the  interior  would  act  upon  in  issuing  a  patent.  He  would 
require  evidence  as  to  the  time  when  the  line  of  the  road  was  defi- 
nitely fixed,  in  order  to  justify  him  in  exercising  his  functions  of  is- 
suing a  patent.  That  was  the  question  before  the  oourt  in  the  Dun- 
tneyer  Cate^  and  it  is  a  very  different  question  from  the  question 
whether  or  not  s<Hiie  other  person  has  the  prior  right.  The  statute 
in  no  provision  requires  that  a  map  of  a  definite  location  shall  be 
filed.  It  is  only  a  map  of  the  general  location  that  the  statute  re- 
quires to  be  filed  in  the  office  of  the  secretary  of  the  interior;  and  upon 
the  filing  of  that  map  all  lands  lyin^  within  15  miles  on  each  side  of 
the  road  are  reserved  from  sale,  which  is  a  distance  of  10  miles  wider 
than  the  extent  of  the  lands  granted,  giving  an  opportunity  for  the 
line  of  the  road  to  swing  at  least  five  miles  &om  the  line,  as  shown 
in  the  map  of  general  location,  and  still  have  10  nules  within  which 
to  fix  the  limits  of  the  grant. 

On  filing  the  map  of  general  location,  under  the  statute,  the  lands 
are  withdrawn  from  pre-emption,  or  from  opportnnities  on  the  part 
of  any  one  else  to  acquire  rights  in  them,  and  that  condition  of  things 
remains  until  the  road  is  definitely  located  and  built.  When  it  be- 
comes definitely  located  in  fact, — and  it  is  certainly,  really,  definitely 
located  when  the  road  is 'Constructed  and  finished, — the  railroad  com- 
pany has  performed  all  its  duties,  and  ito  right  to  the  land  has  be- 
come perfected,  I  should  suppose;  at  least,  counsel  may  well  so  a^uQ, 
and  they  are  entitled  to  have  the  question  determined  by  the  supreme 
court,  as  well  as  by  this  court.  Even  if  the  secretary  of  the  interior 
can  properly  refuse  to  act  upon  any  other  evidence  than  the  filing 
of  the  map  d^nitely  fixing  the  location,  yet  this  is  but  a  rule  adopted 
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for  administering  the  affairs  of  his  office,  and  the  railroad  oompaDj's 
title  might  still  well  be  lixed  and  indefeasible  before  the  filing  of  a 
map  of  the  definite  loeation;  and  that  map  might  only  furniBh  final 
and  conclusive  evidence  upon  which  the  patent  should  be  issued. 
The  right  to  the  land  may  be  perfect  before  the  patent  issues,  or 
would  be  issued ;  the  patent  being  but  the  final  record,  and  indisputa- 
ble evidence  oF  the  title.  The  allegations  of  the  answer,  then,  as  to 
the  time  when  the  location  was  made,  as  well  as  when  the  plats  of  the 
different  portions  of  the  location  were  filed,  can  by  no  means,  in  my 
judgment,  be  stricken  out  as  impertinent.  I  think  those  are  matters 
which  should  be  left  in  the  answer  and  open  to  proof,  for  considera- 
tion by  this  court,  and  by  the  supreme  court  on  appeal.  Even  if  I 
should  deem  such  matter  impertinent,  the  supreme  court  might  take 
a  different  view,  and  the  parties  here  have  the  right  to  have  that 
question  passed  upon  on  appeal. 

These  observations  especially  refer  to  the  exception  which  was 
most  elaborately  argued  and  most  strongly  insisted  upon;  and  the 
other  exceptions  are  of  similar  character.  It  may  be  that  some  few 
words  which  are  excepted  to  are  impertinent,  but  they  are  not  so 
clearly  so,  or  of  sach  importance,  aa  to  justify  me  in  sustaining  the 
exceptions. 

The  exceptions  are  therefore  overrnled,  with  leave  granted  to  com- 
plainant to  file  a  replication  within  five  days. 


McWhirter  and  others  v.  Halsted  and  others. 

{Circuit  Court,  D.  New  Jerny,   August  11, 188B,) 

1.  EqtlTT  Plt^CTICE— lNTBIUn.EADBR. 

Ad  interpleader  la  pruporly  applied  for  wliere  two  or  more  personi  spvenllj 

claim  the  same  thing  under  diuerent  title,  or  in  separnte  interest*,  from  ao- 
othcr  person,  who,  not  claiming  any  title  or  interest  therein  himself,  and  not 
fcnoTing  to  which  of  the  claimants  he  ouglit  of  right  to  render  the  debt,  is 
either  molested  by  an  action  brought  against  him,  or  fears  that  he  may  suffer 
injury  from  tlie  conQEcting  claims  of  the  parties. 

2.  Same— Injunction'  to  Stat  Phoceedtsgs  rs  State  Court. 

Section  720,  Kev.  St.,  expressly  prohibits  a  court  of  the  United  States  from 
IsnuiDg  the  writ  of  injunction  tostay  proceeding!)  in  any  court  of  astate,  except 
vhere  the  injunction  may  be  auUiorizcd  by  any  law  relating  to  proceedings  la 
bankruptcy. 

In  Equity. 

.E.  L.  Price,  for  complainants. 

McCarter,  Williamson  <t  McCarter,  for  defendants. 

Nixon,  J.  The  firm  of  Halsted,  Haines  &  Co.,  carrying  on  bnsi- 
nees  in  the  city  of  New  York,  and  all  the  members  of  which  are 
residents  of  the  state  of  New  York,  became  embarrassed  in  their 
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affairs,  and  on  the  twelfth  of  July,  1884,  executed  and  delivered  to 

one  Lewis  May  a  deed  of  assignment  for  the  benefit  of  their  creditors. 
The  trast  was  accepted,  and  the  said  May  dnly  qnalified  and  entered 
npon  the  discharge  of  his  daties  as  assignee.  Among  the  list  of  as* 
sets  of  said  firm  appears  a  debt  of  $4,917.53,  due  and  owing  from  the 
firm  of  Mc^hirter  &  Wilson,  residing  and  doing  basiness  in  Newark, 
in  the  state  of  New  Jersey.  On  the  same  day  of  the  execution  of  the 
deed  of  assignment,  to-wit,  July  12,  1884,  Deering,  Milliken  &  Co.,  a 
firm  carrying  on  business  in  the  city  of  New  York,  and  composed  of  the 
foUowing-named  persons :  William  8.  Johnson,  residing  at  Orange, 
in  the  state  of  New  Jersey;  Seth  M.  Milliken  and  Ewen  B.  Gibl», 
both  residing  in  the  city  of  New  York,  and  William  H.  Milliken  and 
Joseph  £.  Blabon,  residents  of  the  state  of  Maine, — caused  a  writN>f 
foreign  attachment  to  be  issued  out  of  the  supreme  court  of  the  state 
of  New  Jersey,  claiming  to  be  creditors  to  a  large  amount  of  the  said 
firm  of  Halsted,  Haines  &  Co.,  directed  to  the  sheriff  of  the  county  of 
Essex,  and  retarnable  August  6, 1884.  By  virtue  of  said  writ  the  said 
sheriff  has  attached  the  debt  of  $4,j>17.53.  On  the  third  day  of  De- 
cember, 1884,  Lewis  May,  ae  assignee  of  Halsted,  Haines  &  Co., 
commenced  an  action  of  trespa^  on  the  case,  in  this  court,  against 
the  said  McWbirter  &  Wilson  to  recover  the  said  debt,  which  suit  is 
still  pending. 

On  the  twenty-first  of  January,  1885,  MoWhirter  &  Wilson  filed 
in  this  court  their  bill  of  interpleader,  acknowledging  their  indebted- 
ness to  Halsted,  Haines  3i  Co.,  averring  their  readiness  and  willing* 
ness  to  pay  the  same  to  whomsoever  should  be  determined  to  be  the 
proper  party,  alleging  that  the  said  assignee  claimed  that  he  was  en- 
titled to  the  money  by  virtue  of  the  deed  of  assignment  from  Hal- 
sted, Haines  &  Co.,  and  the  attaching  creditors,  Deering,  Milliken 
&  Co.,  claimed  the  amount  of  said  debt  by  virtue  of  their  writ  of  at- 
tachment. The  bill  contained  other  averments  usual  in  bills  of  in- 
terpleader, and  prayed  that  the  defendants  might  be  required  to  in- 
terplead here  and  settle  their  right  to  said  sum  of  money;  that  they 
might  have  liberty  to  pay  the  money  into  the  court ;  and  that  the  said 
Lewis  May,  assiguee,  and  the  said  Deering,  Milliken  &  Co.,  might  be 
respectively  restrained  and  enjoined  from  further  proceeding  in  their 
suits  at  law.  A  rule  has  been  taken  upon  the  bill  for  th^  defendants 
to  show  cause  why  provisional  injunctions  should  not  issue. 

We  have  no  difficulty  about  the  question  whether  the  admitted  facts 
establish  a  case  for  a  bill  of  interpleader.  The  best  elementary  writers 
say  that  an  interpleader  is  properly  applied  where  two  or  more  per- 
sons severally  claim  the  same  thing  under  different  title,  or  in  sepa- 
rate interests,  from  another  person,  who,  not  claiming  any  title  or  in- 
terest therein  himself,  and  not  iuiowing  to  which  of  the  claimants  he 
ought  of  right  to  render  the  debt,  is  either  molested  by  an  action 
brought  against  him,  or  fears  that  he  may  suffer  injury  from  the  con- 
fiioting  claims  of  the  parties.    Story,  Eq.  Jur.  §  806.    That  seems  to 
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be  an  aconrate  descripfion  of  the  condition  of  the  oomplainants  in  the 
present  ease.  They  are  not,  indeed,  in  any  imminent  peril;  bat,  ac- 
knowledging the  debt,  they  have  the  right  to  be  protected  from  all 

harassment  and  distracting  liability,  to  the  extent  that  the  court  has 
power  to  grant  them  relief.  Nor  is  there  any  difficulty  in  granting 
an  injunction  against  the  plaintiff  in  the  action  at  law  in  this  court 
restraining  him  from  further  proceedii^  therein.  He  is  under  its 
control.  But  it  is  different  in  regard  to  an  injnnotion  against  the 
parties  to  the  attachment  proceedings  in  the  state  court.  They  are 
there  pursuing  a  remedy  given  by  the  law  against  the  property  of  a 
non-resident  debtor,  and  section  720,  Bev.  St.,  expressly  prohibits  a 
court  of  the  United  States  from  issuing  the  writ  of  injunction  to  stay 
proceedings  in  any  eourt  of  a  state  except  where  the  injunction  may 
be  authorized  by  any  law  relating  to  proceedings  in  bankruptcy. 

However  inconvenient  it  may  prove  to  the  complainants,  I  am  con- 
strained to  decline  to  order  an  injunctiou  against  the  plaintiffs  in 
the  attachment  proceedings,  in  the  face  of  the  above  statute. 


Bust  and  another  v.  Eaton  and  others. 

{Oireuit  Court,  D.  Minnesota.    September,  1SS&.) 
SPEorFio  Performance— OoinrRACT  to  Gobtbt  Laiid— AauKor— HxEmro  of 

MtNDS — £y  IDEN  CB. 

On  examination  of  the  correspondence  and  other  evidence  in  this  case,  held, 
that  the  alleged  agency  of  ttie  party  through  wliom  plaintiff  negotiated  for  the 
purchase  of  the  land  in  controversy  is  not  established;  that  there  was  no  rati- 
flcstion  of  the  acts  of  the  alleged  agent  by  the  owner;  that  the  contract,  the 
specific  performance  of  which  is  sought,  ie  not  in  terms  the  contract  intended 
to  be  entered  into  by  the  owner,  and  that  it  cannot  be  enforced. 

In  Equity. 

Rea,  Kitckel  d  Shaw^  for  plaintiffs. 
Cross,  Hicks  d  CarUton,  for  defendants. 
Gordon  E.  Cole^  of  counsel  for  defendants. 

Nelson,  J.,  (orally.)  This  case  is  removed  from  the  state  court  of 
Hennepin  cpunty,  and  is  a  suit  in  equity  brought  by  the  complain- 
ants to  enforce  the  specific  performance  of  a  contract  for  the  convey- 
ance of  certain  city  lots  in  Minneapolis,  in  this  district.  .The  con- 
tract of  sale  was  executed  on  behalf  of  the  defendant  Franklin  Eaton 
by  one  Eads,  claiming  to  be  his  duly  authorized  agent.  The  facts 
are  these:  In  January,  1882,  the  defendant  Franklin  Eaton  agreed 
to  purchase  the  property  in  controversy  of  his  father,  David  Eaton, 
of  New  Hampshire,  who  owned  it,  and,  by  an  arrangement  at  the 
time,  was  to  receive  a  quitclaim  deed  by  paying  a  certain  considera- 
tion. The  deed  of  sale  was  executed  and  retained  by  David  Eatcm 
for  delivery  to  Franklin  Eaton  when  he  should  fulfill  his  contract. 
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David  Eaton  held  the  property  nnder  a  qaitclaim  deed  from  Philander 
Hall,  who  was  the  grantee  from  the  assignee  in  bankruptcy  of  one 
John  G.  Sherburne,  of  the  state  of  New  Hampshire.  All  the  conveyr 
anoes  were  recorded  in  the  office  of  the  register  of  deeds  of  Henne- 
pin county,  in  the  state  of  Minnesota,  except  the  deed  from  David  Ea- 
ton to  Franklin  Eaton.  Franklin  Eaton  had  been  to  Minnesota  to 
look  after  the  landed  interests  of  his  father,  and  held  a  power  of  at- 
torney which  authorized  him  to  take  charge  of  the  property,  and,  un- 
der certain  circumstances,  to  convey  it.  This  power  of  attorney  is 
signed  the  eighteenth  of  June,  1877,  duly  acknowledged  the  same 
day,  and  was  recorded  on  the  twenty-seoond  day  of  Jane,  1877,  in  the 
ofiSce  of  the  register  of  deeds,  Hennepin  county,  Minnesota.  On  Jan- 
uary 4,  1882,  the  following  letter  was  received  by  the  defendant  Frank- 
lin Eaton  from  A.  D.  Eads,  who  was  a  stranger  to  him : 

Office  of  A.  D.  Eaus,  Rbal  Bstatb  and  Loan  Brokhk, 

Minneapolis,  Minn.,  January  4,  1882. 
Franklin  Saton^  WenttooTth,  If.  H. — Bear  Sir:   Is  the  property  owned 
by  D.  EatoQ  ia  this  city  for  sale?  If  so,  pleaso  gi  ve  me  price  and  terms.  The 
lots  are  11  and  i2,  block      and  all  of  block  48.   Flease  let  me  bear  from 
you.   Taxes  are  now  due. 

Yours,  truly,  A.  D.  Eai>8. 

On  January  17,  1882,  Franklin  Eaton  writes  as  follows,  in  reply 
to  the  last  letter : 

ff'ENTWOBxn.  N.  H.,  Januaiy  17,  1882. 
it.  D.  Eads — Bbak  Sm:  Tour-letter  iuquiring  if  block  48,  and  lots  11  and 
12,  block  33,  were  for  sale,  is  received.  That  depends  upon  tbe  price  tbe 
property  will  sell  for.  If  it  will  sell  for  88,000  it  is  for  sale.  If  it  will  not 
bring  more  than  84,000  it  is  not  for  sale  now.  If  the  property  will  sell  so 
we  think  it  is  better  to  sell  than  hold  it  longer^  it  will  be  sold  at  any  time.  If 
yon  have  a  purchaser  you  can  inform  me  what  it  can  be  sold  for,  and  I  will 
consider  the  sum  and  answer  you  any  time. 

Respectfully  yours.  Franklin  Eaton. 

F.  S.  Your  card  received  for  future  reference.  If  you  desire  to  correspond 
further  as  to  the  property,  will  consider  any  communication,  and  answer. 

Eads  writes  as  follows,  January  24,  1883; 

FranMin  Eatont  Wentteorth,  IT.  fT.— Dear  Sir:  Yours  of  the  sevens 
teenth  inst.  is  received,  and  I  have  endeavored  to  get  an  offer  on  your  lots.  I 
can  make  sale  of  lots  11  and  12.  block  88,  and  all  block  48,  for  85,000;  one-third 
cash  !n  hand,  and  the  remainder  secured  by  first  mortgage  on  the  property, 
payable  on  or  before  three  years,  wiUi  8  per  cent,  interest,  payable  semi-an- 
nually, tt  these  terms  suit,  you  can  authorize  me  to  close  the  sale.  The 
party  will  want  an  abstract  of  title.  He  wants  to  know  by  return  mail,  as  I 
have  offered  1dm  a  nice  block  a  little  further  out  for  considerable  less  money, 
and  which  he  will  take  If  you  and  he  cannot  trade.  My  fees  on  sale  are  5 
per  cent,  on  the  first  81f000i  and  2^  per  cent,  on  the  remainder.  This  is  the 
regular  commission. 

Hoping  to  hear  from  you  soon,  I  am 

Yours,  truly,  A.  D.  Eads. 

P.  S.  Taxes  are  now  due. 
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In  answer  to  this  letter  Eaton  writes  thus : 

WsitTWOBTBt  K.  H.,  Febraai7  1.  1882. 
A,  D.  Bads,  Saq. — ^Dbab  Sir:  YoQr  letterof  January  24th  received,  con- 
tents noticed,  in  which  you  offer  for  block  48,  and  lots  11  and  12  in  block  33, 
dStOOO,  less  commission.  I  thank  you  for  the  offer,  but,  according  to  my 
knowledge  of  its  value,  prefer  to  hold  the  property  a  while  longer  before  put- 
ting it  into  the  market,  if  that  is  the  present  market  price.  I  have  been  ad- 
vised not  to  sell  block  48  for  less  than  S7 ,200.  I  may  go  out  there  next  spring; 
if  so,  will  call  on  you  if  I  conclude  to  sell,  or  put  the  property  into  market 
tlien.  X  would  sell  on  any  terms  that  would  make  dafe  the  investment  and 
sale  sure,  giving  sufficient  time  for  payment  to  suit  any  honest  purchaser. 
I  think  now,  if  property  sells  well  in  the  spring,  I  may  offer  ft  for  sale,  on  be- 
coming better  posted  as  to  its  true  value.  This  conclusion  may  enable  yoa 
to  make  sale  of  your  block  further  away  from  the  center. 

Yours,  tmly,  Frakkuh  Eaton. 

On  February  14th,  Eads  not  receiving  a  reply,  writes: 

Franklin  Eatont  Ssq.,  WenttoortJi,  N'.  H. — Bear  Sib:  I  wrote  you  in 
January  last  that  I  had  an  offer  of  S5.000  for  lots  11  and  12,  block  33,  and 
all  block  48,  Sherburne  &  Beebe*s  addition;  one-ttiird  cash,  balance  on  or 
before  three  years,  at  8  per  cent.  Interest.  Please  let  me  hear  from  yon- 
Oive  me  yo\xt  lowest  price  on  above  terms,  andlf  I  can't  sell  to  the  onel  have 
offer  from,  will  try  further.   Please  answer  by  return  mail. 

Yours,  truly,  A.  D.  £aob. 

Eads  writes  again  on  the  second  day  of  March : 

Franklin  Eaton — Dear  Sir:   X  wrote  you,  submitting  an  offer  on  lots  11 
and  12,  block  :33,  and  block  48,  of  Sherburne  &  Beebe'a  addition;  but  have 
no  reply.   Please  price  them,  If  they  are  for  sale,  and  X  will  make  sale  of  them, 
it  nut  too  high.   Please  let  me  heorfrom  you,  and  oblige, 
•       Yours,  truly,  A.  D.  Eads. 

Eaton,  on  the  eleventh  of  March,  answers  this  letter  as  follows : 

Wentworth.  X.  H.,  March  11,  1882. 

A.  D.  EiuU — Dbar  Sir:  Your  favors,  with  offer  inclosed  of  $5,000  for 
block  48,  and  lots  11  and  12,  In  block  33,  received.  1  did  not  intend  putting 
that  property  on  the  market  for  sale  at  the  present  time,  nor  until  I  visit 
Uinneapolls  or  become  better  posted  on  its  valuation  and  prospects;  but  a 
man  catae  to  see  me  from  there  and  requested  me  to  make  liim  the  Aral  offer 
for  block  48,  which  I  promised  to  do,  and  have  offered  to  sell  him  for  86,000, 
net.  Have  heaixl  nothing  since,  as  it  has  not  yet  lieen  time.  Will  not  sell 
to  any  other  one  at  any  price  until  suitable  time  expires,  say  fifteenth  or 
twentieth  of  this  month.  After  that,  will  take  that  price  for  same  if  niy  offer 
is  not  accepted  by  the  one  to  whom  it  is  made,  or  1  learn  something  to  change 
my  mind.  1  am  not  very  anxious  to  put  that  property  on  the  market  just  at 
present,  but  if  X  should  conclude  to  do  so,  should  expect  to  take  whatever  it 
would  bring.  If  you  think  my  offer  unreasonable,  attribute  it  to  the  fact 
that  my  means  of  information  are  limited.  Accept  my  thanks  for  your  offer, 
although  at  present  1  decline  its  acceptance. 

KespectluUy  yours,-  Fbanklin  Eaton. 

Your  terms  as  to  payment  are  not  objectionable, — only  the  sum.  Am  not 
very  ui^ent  for  the  money  all  being  paid  down. 

Eads  then  replies  to  this  letter  as  follows : 
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MiNnnsAFOLia,  3Cihn.»  March  17. 1882. 

Franklin  Eaton,  Bag.,  Wenhoorth,  N.  B. — ^Dear  Sib:  Yours  of  the  lltli 
ifl  received,  and  I  am  sorry  you  did  not  write  me  at  onoe  and  give  my  parly  the, 
first  chance,  as  he  had  made  an  offer.  He  has  been  waiting  for  an  answer, 
and  had  made  his  calculations  to  take  it.  and  has  now  agreed  to  do  so  at  86,000 
neU  for  block  48,  provided  the  other  party  does  not  take  it  by  the  20th,  aa 
stated  in  your  letter.  He  has  paid  some  money  down,  so  if  the  other  party 
does  not.  take  it  by  the  twentieth  inst  please  notify  me  at  once.  The  terms 
are  as  proposed  in  my  former  letter.  Y  on  can  have  the  matter  closed  through 
the  Security  Bank  here. 

Hoping  to  hear  from  you  by  return  malli  I  am 

Yonrs,  truly,  A.  D.  Eads. 

On  the  twenty-fifth  of  March^  Eaton  wrote  the  following  letter, 
which  it  -is  claimed  conferred  upon  Eads  the  authority  to  act  as 
Eaton's  agent : 

Wentworth,  March  25,  1882. 

A.  D.  Bads,  Esq. — ^Dear  Sir;  Your  letter  of  March  17th  is  at  hand.  In 
reply  will  say  you  are  entitled  to  the  beneSt  of  my  offer  of  six  thousand  dol- 
lars net,  ($6,000,)  for  block  48,  in  Sherburne  &  Beebo's  addition  to  MiiVneap- 
olis,  terms  two  thousand  dollars  cash,  with  first  mortgage  securing  four  thou- 
sand dollars  oa  said  block,  to  be  paid  at  stated  intervals,  all  to  be  paid  within, 
or  at  the  expiration  of,  three  years  from  date  of  said  deed,  with  interest  at  8 
per  cent.,  payable  semi-annually. 

I  do  not  underatand  I  am  to  pay  any  expenses  of  collections  of  interest  or 
principal,  or  fees  of  any  kind,  only  to  furnish  the  full  litte  shown  on  the  rec- 
ords, as  it  now  stands,  as  will  appear  by  abstract  of  title  in  fee  belonging  to 
David  Eaton,  and  conveyed  by  said  David  Eaton  to  me,  FrankliD  Eat^^a;  the 
last  conveyance  not  yet  on  record  in  Minneapolis,  but  will  he  at  time  of  deed- 
ing, so  as  to  be  all  stntif^t  and  sound,  conveying  all  the  title  derived  from 
Sherburne,  as  will  appear  by  record  in  Hennepin  county,  at  Minneapolis,  to 
which  you  can  refer. 

Eaton  there  states  explicitly,  in  this  letter  to  Eaton,  what  kind  of 
conveyance  he  is  willing  to  give,  provided  the  offer  of  f 6,000  ia  ac- 
cepted, and  the  money  paid. 

The  pnyments  can  be  made  through  your  bank,  and  the  National  Bank  of 
Newbury,  Wells  River,  Vermont,  and  deeds  and  mortgage  conveyed  through 
the  banks  in  that  manner,  if  no  better  way  appears.  You  are  to  get  your  fees 
for  doing  the  business  of  the  party  you  buy  for,  as  I  understand  the  arrange- 
ment. 

Youra,  truly,  Franki^in  Eaton. 

F.  S.  1  have  a  quitclaim  deed  ot  block  48  from  David  Eaton,  my  father, 
and  I  will  quitclaim  the  same,  with  warranty  from  and  under  me,  the  same 
as  he  has  done.  All  taxes  are  paid  up  to  1882.  When  such  deed  is  executed 
by  me,  and  both  David  Eaton's  to  me  and  mine  are  on  record  the  title  will 
be  complete.  Elwood  S.  Corser  &  Co.  have  an  abstract,  and  were  here  and 
said  that  was  all  they  desired,  in  case  they  could  buy  it. 

Immediately  upon  the  receipt  of  that  letter  Mr.  Eads  enters  into 
this  contract  with  Mcbbtb.  Bust  &  Gale  for  the  sale  of  this  property. 

Fbakklin  Eaton  to  Geo.  H.  Bust,  A.  F.  Gale. 

Minneapolis.  Minn.,  March  30,  1882. 
Beceived  of  Geo.  H.  Rust  and  A.  F.  Gale  one  hundred  dollars,  as  earnest 
money  and  in  part  payment  for  the  purchase  of  all  of  block  forty-eight,  (48,) 
v.24F,no.l5— 53 
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in  Shei-burne  &  Beebe's  addition  to  Kinneapolis,  according  to  the  plat  thereof 
on  file  or  of  i-ecord  in  the  office  of  the  register  of  deeds  in  and  for  said  Hen- 
nepin county,  which  I  hare  this  day,  as  authorized  agent  of  Franklin  Eaton, 
granted  from  David  Eaton,  under  an  unrecorded  de^,  sold  to  said  Geo.  H. 
Kust  and  A.  F.  Gale  for  the  sumpf  six  thousand  dollars,  (96,000,)  on  terms 
as  follows,  viz.:  Two  thousand  dollars  cash  in  hand,  on  delivery  of  deed, 
and  four  thousand  dollars  in  three  equal  annual  payments,  in  one,  two,  and 
three  years  from  the  date  hereof,  with  interest  at  8  per  cent,  per  annum, 
payable  semi-annually.  And  it  is  agreed  that  if  the  title  to  the  premises  is  not 
perfect  in  all  respects,  and  free  from  any  and  all  cloud  or  defect,  this  agree- 
ment shall  be  void  and  the  above  ftlOO  refunded ;  but  if  the  titleto  said  prem- 
ises is  perfect  as  aforesaid,  and  not  taken,  the  said  $100  to  be  forfeited.  The 
deed  to  be  a  special  warranty  deed,  in  accordance  with  letter  from  said 
Franklin  Eaton,  dated  March  25,  lb82,  addressed  to  A.  D.  Eads,  hereto  at- 
tached. 


In  the  presence  of  witnesses. 
And,  in  the  presence  of  witnesses,  we  find : 

We  heieby  agree  to  buy  tlie  above  prt^rty  on  above  terms. 

Geo.  H.  Bust. 
A.  F.  Gate. 

This  was  duly  acknowledged  and  recorded  in  the  office  of  the  reg- 
ister of  deeds,  Hennepin  oonnty,  April  3,  1882. 

On  the  receipt  of  this  letter,  which  it  is  claimed  conferred  the  au- 
thority to  enter  into  this  contract,  and  after  the  contract  had  been 
executed  by  Eads,  he  writes  to  Franklin  Eaton  as  follows : 


Franltlin  Eaton,  Esq.,  Wenttoorth^  if.  H. — ^Dear  Sir:  I  haveclosed  sale 
on  block  48,  Sherburne  &  Beebe's  add.  The  parties  will  have  abstract  ex- 
amined, and  after  which  I  will  write  yon. 

Tours,  truly,  A.  D.  Eass. 

Eads  does  not  send  the  contract  or  a  copy  of  it,  and  he  does  not  even 
state  any  party  with  whom  he  had  entered  into  the  sale.  He  does 
not  say,  **  Your  oflFer  to  take  $6,000  for  this  land  on  the  terms  proposed 
in  your  letter  ia  accepted  by  me,  and  the  sale  can  be  closed  on  the 
terms  proposed  in  your  letter."  But  he  writes  to  Eaton  that  he  has 
sold  the  property,  bavins  previously  entered  into  a  contract  of  which 
he  does  not  inform  Eaton.  He  writes  him  April  12th  that  Mr.  Bast, 
one  of  the  purchasers,  will  write  to  him  with  ref^rd  to  the  title,  and 
on  April  20th  Mr.  Bust  writes  to  Mr.  Eaton  as  follows: 


Franklin  Eaton,  Eb^.—'Dear  Sir:  In  company  with  Mr.  A.  F,  (Jale  I 
have  purchased  through  your  agent,  Mr.  A.  D.  Ends,  block  48,  in  Sherburne 
&  Beebe's  addition  to  Minnenpolis.  We  have  procured  an  abstract  of  title, 
and  our  attorneys  have  examined  it  for  us.  There  are  several  minor  points 
regarding  the  title  that  we  think  can  be  arranged  here,  but  two  points  must 
be  attended  to  by  you,  as  follows:  (1)  You  hold  your  title  through  a  deed 
made  by  David  Eaton;  he  from  Philander  Hall.  Said  Hall  appears  to  be  the 
purchaser  from  Jimies  G.  Ticknor,  assignee  in  bankruptcy  of  J.G.Sherburne. 


[Signed] 


A.  D.  Eaus, 
Agent  for  Franklin  Eaton. 


APRIL  I,  1882. 


MlHNEAFOLIS.  April  15,  1882. 
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There  is  no  record  here  of  the  bankruptcy  proceedings.  We  need  certified 
copies  of  all  the  proceedings  in  bankruptcy  affecting  this  property.  The 
proceedings  should  show  that  all  Sherburne's  property  was  duly  and  properly 
assigned  to  said  assignee  from  May  25,  1868,  including  this  block  48,  and 
that  the  sale  was  in  all  respects  complete  and  regular,  and  the^  sale  confirmed, 
and  deed  ordered  by  the  court.  (2)  A  notice  has  been  filed  in  the  recorder's 
office  here  by  Frank  B.  and  John  W.  Sherburne,  claiming  that  this  sale  to 
Hall  was  made  to  him  as  trustee  for  tliem ;  that  the  money  was  paid  by  them ; 
and  that  they  claim  the  property  thereby.  Can  yon  explain  this,  or  get  quit- 
claim from  thepi?  Please  advise  me  at  once,  as  we  are  ready  to  complete  the 
trausaction  as  soon  as  the  title  is  clear. 

Truly  youra,  Gso.  II.  Rust. 

Up  to  the  fifteenth  of  April,  the  time  wkeii  Mr.  Bast  vrote  this  last 
letter,  Franklin  Eaton  was  entirely  ignorant  of  any  written  agreement 
having  been  executed  by  Eads,  and  he  answers  Bust  on  the  nine- 
teenth of  April  as  foUovs : 

■Wkntwobth,  April  19,  1882. 
Oeorgt  H,  JStwt,  £<9.-^bab  Sib:  Tour  letter  of  the  15tb  received.  In 
reply,  say  I  am  not  aware  of  employing  Mr.  £ads  as  my  agent.  He  wrote  me 
as  to  my  price  of  block  48,  and  I  gave  it  him,  net.  As  to  tbecopies  you  asked 
for.  I  tliink  I  may  be  able  to  furnish  them,  but  cannot  for  a  few  days.  Will 
see,  and  write  you  in  about  a  week  agiUn. 

Yours,  trtiiy,  Fbahklzn  Eaton. 

On  the  25th  Mr.  Eaton  again  writes  to  Mr.  Bust : 

Wentwokth,  N.  H.,  April  25,  1882. 
&eo.  H.  RU9t,  Esq. — T>kIlR  Sir:  Your  letter  dated  the  6ft«enth  Inat.  re- 
ceived.. You  say  you  have  procured  abstract  of  title  of  block  48,  Sherburne 
&  Beebe^s  addition  to  Minneapolis,  and  had  it  examined  by  your  attorneys  for 
you.  Your  understanding  as  to  title  is  correct.  I  derive  my  deed  from  David 
Eaton,  and  he  derives  his  title  from  Philander  Hall,  and  Philander  Hall  gets 
his  title  from  James  G.  Ticknor,  assignee  in  bankrnptey  of  J.  G.  Sherburne. 
All  of  said  transactions  appear  on  your  county  records  to  the  time  of  David 
Eaton's  quitclaim  deed  to  me.  The  said  quitclaim  deed  from  David  Eaton  to 
me,  and  my  quitclaim  deed  to  whom  I  make  it,  are  to  be  put  on  record  at  my 
expense.  If  I  understand  you  correctly,  you  are  the  party  written  to  me  about 
by  A.  D.  Eads,  who  desired  to  purchase  the  block  through  him,  acting  as  your 
agent  and  not  mine.  I  also  further  understand  from  you  that  there  ar^  sev- 
eral minor  points  regarding  title  that  you  think  can  be  arranged  there,  but 
that  two  points  must  be  attended  to  by  me  here.  Am  I  to  understand  that 
the  two  points  you  name  are  to  be  cleared  up  here  at  my  expense,  and  also 
the  several  minor  points  which  you  think  can  be  cleared  up  there  by  you  are 
to  be  done  at  my  expense,  in  addition  to  putting  on  record  the  conveyances 
from  David  Eaton  to  me,  and  from  me  to  whom  I  sell?  ~  Please  answer  im- 
mediately by  telegraph  "yes"  or  "no,"  if  you  mean  all  the  points.  If  you 
mean  the  Qrst  two  points  only  to  be  cleared  by  me,  say  "Yes;  the  first  two 
points  I  named." 

Yours,  truly,  Fbanklin  Eaton. 

P.  S.  Any  conveyance  I  make  will  be  done  through  somb  bank  here  in 
Concord,  Plymouth,  N.  Y.,  or  Wells  Kiver,  Vermont,  by  leaving  quitclaim 
deeds,  properly  executed,  conveying  all  Hall's  interest  to  block 48  derived  from 
assignee,  to  be  delivered  on  receipt  of  deposit.  P.  E. 

Bust  telegraphs  Eaton,  April  29th,  thas: 
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MiNHjRAPOUS,  Mans.,  April  29, 1881. 
Yes;  Qie  first  two  points  I  named,  and  taxea. 

He  means  a  release  from  J.  &.  Sherburne's  sons  of  any  claim  they 
may  havo;  and  also  that  a  transcript  of  all  the  bankruptcy  proceed- 
ings should  be  pot  on  file  in  the  office  of  the  register  of  deeds  for 
Hennepin  county. 

After  the  receipt  of  that  telegram,  Eaton,  on  the  fifth  of  May,  writes 
to  Mr.  Bust  as  follows : 

Wkntwoexu,  May  5,  1883. 
Geo.  R.  Rust,  Esq. — DEAR  SiR:  I  understand  you  are  ready  to  accept  my 
offer  made  to  Mr.  Eads,  except  you  ask  me  to  furnish  certain  papers  clearing 
or  evidencing  ttie  regularity  of  bankrupt  proceedings.  As  to  the  Sherbumes 
matter,  i  would  not  ask  or  take  a  quitclaim  de^  from  them  if  they  would 
give  one.  I  learn  from  Hail  that  there  is  no  truth  in  their  statement,  and 
John  G.  Sherburne  has  been  to  me  to  try  and  purchase  my  title,  and  said 
nothing  about  any  interest  his  sons  had  in  the  property.  I  suppose  he  is  a 
rascal,  and  would  have  nothing  to  do  with  him  or  his  sons,  and  I  have  no  fears 
concerning  any  of  their  rights  in  the  property.  J.  G.  S.  went  through  bank- 
ruptcy and  got  his  discharge,  but  I  could  not  show  these  facts  without  taking 
time  to  look  up  records,  and  having  copies,  etc.,  which  I  could  not  do  any- 
thing about  until  after  next  week.  I  will  make  investigation  after  that 
time  and  inform  you,  unless  some  other  party  should  conclude  to  take  the ' 
property  and  pay  me  the  cash  down  before  I  get  time  to  look  up  the  matter. 
If  you  know  just  what  papers  you  need,  you  bad  better  inform  me,  as  I  am 
no  lawyer,  and  might  not  get  just  what  is  wanted  if  I  tried  to  get  them. 
Yours,  in  haste.  Franklin  Eaton. 

Further  correspondence  ensued,  and  Bust  wrote  to  Eaton : 

Minneapolis,  May  11,  1882. 
Franklin  Eaton,  Esq. — Dear  Sir  :   Replying  to  your  favor  of  May  5th, 
.  you  do  net  need  to  employ  a  lawyer,  but  send  to  the  clerk  of  the  U.  S.  dis- 
trict coui-t  at  Concord  and  get  certiGed  copies  of  all  the  proceedings  in  bank- 
ruptcy of  John  G.  Sherburne  which  In  any  way  relate  to  this  block  48,  in 
Sherburne  &  Beebe's  addition,  showing  the  sale  and  approval  thereof,  etc. 

Meantime,  if  you  have  not  yet  paid  the  taxes  of  1881,  you  should  do  so  at 
once,  as  a  penalty  attaches  of  10  jier  cent,  on  the  tirst  day  of  June,  and  also 
send  the  deed  from  David  £aton  to  yourself  co  the  register  of  deeds  to  be  re- 
corded. 
Waiting  your  reply» 

Truly  yours,  Geo.  H.  Bust. 

Bust  again  writes  to  Eatop  on  the  seventh  of  June : 

Minneapolis,  Minn.,  June  7, 1882. 
Franklin  Saton,  Btq. — Dsab  Sib:  I  have  no  reply  to  mine  of  May  11th. 
I  am  going  east  to-night'on  a  summer  Taca|;ion.  If  you  have  sent  me  any  pa- 
pera  they  will  be  forwarded  to  me.  Meantime,  as  my  father  lives  in  Wolfs* 
bore,  N.  H..  and  my  brother  in  St.  Johnsbury,  Vt.,  it  will  be  right  on  my 
route  to  pass  through  Wentworth  and  see  you.  So  I  will  call  on  you  about 
June  18th  to  25th,— cannot  say  just  when, — and  we  will  talk  the  matter  over. 
Yours,  truly,  Geo.  H.  Brsr. 

Bust  immediately  goes  east  about  the  twentieth  of  June,  and  visits 
Mr.  Eaton  at  his  home  in  New  Hampshire,  and  has  a  conversation 
with  him  in  regard  to  the  negotiations  for  the  purchase  of  this  prop- 
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ertj  in  the  pidBonce  of  an  attorney  in  the  town  of  Wentwortb.  The 

substanoe  of  this  converaation  was  that  Bast  produced  a  paper  and 
showed  it  to  Mr.  Eaton,  which  he  said  was  filed  in  the  office  of  the 
register  of  deeds  by  J.  G.  Sherburne's  sons,  and  was  a  cloud  npoh  the 
title,  and  said  that  if  Eaton  would  furnish  him  a  clear  title  to  the 
premises,  putting  on  file  a  copy  of  the  bankruptcy  proceedings  in  the 
case  of  John  G.  Sherburne,  together  with  the  proceedings  for  the  sale  of 
the  land,  with  the  judge's  order  of  ooufirmation  of  the  sale,  and  would 
also  obtain  a  release  or  conveyance  from  J.  G.  Sherburne's  sons  of  their 
interest^  he  would  take  the  property  as  they  had  talked.  Mr.  Eaton 
told  him  he  had  never  agreed  to  furnish  them  such  a  title  as  that; 
that  all  he  had  agreed  to  do  was  to  furnish  the  title  as  it  came  to 
him  through  the  bankruptcy  sale,  and  that  he  would  not  attempt  to 
get  a  release  of  any  claim,  or  pretended  claim,  from  J.  G.  Sherburne's 
sons.  Then  he  asks  Bust  explicitly  if  he  should  procure  a  confirma- 
tion of  the  bankrupt  sale  and  put  on  record  the  title  he  had  agreed 
to  furnish,  if  he  would  take  the  property.  Mr.  Bust  said  he  would 
not  do  anything  of  the  kind;  evidently  intending  that  Eaton  should 
procure  a  release  from  J.  G.  Sherburne's  sons  of  this  claim  which  was 
asserted  by  them  to  this  property.  Bust  does  not  deny  that  conver- 
sation, and  does  not  deny  anything  that  was  said  by  Eaton  with  re- 
gard to  the  substance  of  that  conversation ;  in  fact,  he  virtually  ad- 
mits it. 

On  the  ninth  day  of  November,  nothing  having  been  done,  Mr. 

Eaton  writes  to  Mr.  Bust : 

"Your  refusal  to  accept  such  quitclaim  deed  from  me  as  would  convey  nil 
the  interest  conveyed  by  the  assignee  to  Hail,  and  from  Hall  to  David  Eaton, 
without  any  f  urblier  trouble  or  expense  to  me  than  the  recoi-dtng  of  such  nec- 
essary papers  not  already  recorded,  if  any,  relieves  me  from  any  obligation 
which  would  otherwise  rest  on  me;  and  I  wish  it  distinctly  understood  that 
I  am  not'  bound  to  comply  with  your  request  to  furnish  the  extra  proofe  or 
agreement  between  us;  and  also  that  I  do  not  bold  you  to  any  offer  that  has 
bieu  made  by  you  or  any  of  your  agents.** 

Nothing  further  was  done  until  the  next  spring,  about  the  second 
of  April,  1883,  when  there  was  ^  formal  rescission  by  Eaton  of  this 
contract,  and  the  property  was  sold  in  April,  1883,  to  a  purchaser 
by  the  name  of  Jones.  In  the  fall  of  that  year,  in  November,  the 
complainants  filed  their  bill  for  specific  performance  of  this  contract. 
These  are  the  facts  as  they  appear  from  the  testimony  which  has 
been  taken  in  the  suit. 

I  have  come  to  the  following  conclusions  in  this  case :  (X)  There 
was  no  appointment  of  agency  hy  Eaton;  and  Eads,  when  he  made 
the  contract  with  Bust  as  set  out  in  the  evidence,  acted  on  his  own 
responsibility.  He  did  not  inform  Eaton  of  the  terms  of  the  sale 
even,  but  left  him  in  entire  ignorance  thereof.  Eads  was  the  agent 
of  Bust,  who  was  ready  to  buy,  and  when  Franklin  Eaton  gave  him 
the  benefit  of  the  offer,  which  he  referred  to  in  his  letter  to  Eads,  he 
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expressly  stated,  "You  are  to  get  year  fees  fordoing  the  busineBS  out 
of  the  party  you  buy  for."  Ho  agency  was  created  by  this  letter. 
(2)  Eaton  did  not,  in  any  of  his  subsequent  steps  looking  to  the  sale 
of  the  land,  ratify  this  action  of  Bads  as  expressed  in  the  contract 
with  Bust.  The  offer  \raB  to  quitclaim  for  $6,000,  not  a  perfect 
title,  but  the  title  shown  on  the  records,  except  that  the  last  convey- 
ance from  David  to  Franklin  Eaton  vas  not  then  recorded,  bat 
"which  vill  be  at  the  time  of  deeding,  conveying  all  the  title  derived 
from  Sherbame,  as  will  appear  of  record.  When  a  deed  is  executed 
by  David  Eaton  to  me,  and  both  David  Eaton's  to  me  and  mine  are 
on  record,  the  title  will  be  complete."  That  is,  the  title  will  be  as  it 
appears  after  the  recording  of  the  two  last-named  deeds. 

Eads,  when  he  made  this  contract,  went  further  than  Eaton  stated 
be  was  willing  to  go,  by  inserting  in  the  contract  terms  not  contem- 
plated by  Eaton  in  his  letter  to  Eada.  Eads,  in  hie  contract,  in- 
serted this  proviso : 

"That  if  the  title  to  the  premises  is  not  perfect  in  all  respects,  and  free  from 
any  and  all  cloud  or  defect,  this  agreement  shHll  be  void,  and  the  hundred 
dollars  earnest  money  sliall  be  refumled.  But  if  the  title  to  said  premises  is 
perfect  as  aforesaid,  and  not  taken,  the  one  hundred  dollars  to  be  forfeited," 

Eaton  could  not  ratify  that  contract  without  knowing  the  terms 
inserted  by  Eada  in  this  proviso.  There  is  no  evidence  that  he  knew 
anything  about  it,  and  Ead^  did  not  inform  him.  Eaton  was  willing 
to  sell  the  property  upon  the  terms  offered  to  the  purchaser,  but  the- 
negotiations  between  him  and  Bust,  when  brought  together,  do  not 
prove  a  ratification  of  the  contract  as  made  by  Eads.  Nor  does  it 
show  that  there  was  any  sale,  or  agreement  to  sell.  The  minds  of  the 
parties  never  met.  There  was  always  something  that  was  required  to 
be  done  before  the  contract  was  to  be  considered  completed. 

There  are  other  reasons  assigned  for  refusing  this  specific  perform- 
ance, but  in  the  view  taken  by  the  court  it  is  not  necessary  to  con- 
sider them. 

A  decree  will  be  entered  dismissing  the  bill,  with  costs.  Ordered 
accordingly. 


United  States  MonTaAOB  Oo.  v.  Sperrt  and  others. 

{Cireitit  Court,  If.  D.  lllinoit,    Scplcmbor  12,.1S8S.) 

1.  GoAiiDiAN  AND  "Ward— JtmisoTCTioN  OP  CouKTT  CouitTB  rs  Illinois — MoRX- 

OAaiNo  Wakd's  Land  to  Erect  IirPKovEuiiKTS  Tiigbeon. 

A  county  court  in  Illinois  liaa  jurisdiction  to  pass  an  order  authorizing  a 
giitirdian  to  borrow  money,  secured  by  mortgage  on  the  ward's  land,  for  the 
purpose  of  erecting  improvcmentB  tliereon. 

2.  UnTRY— CORPOIIATION  OrOASIZED  UNDER  LAW  OV  OUE  &rATB  OUAIMINQ  1k- 

TEitEPT  IN  Akother  State  ih  Excess  OF  Lboal  Katb  IN  Statb  Whbbe 

ClIAHTKHKI). 

A  curporntion  organized  and  authorized  to  loan  money  by  a  special  act  ia 
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Kew  York,  \vherein  it  is  prorlded  that  no  "  loan  or  advance  shall  he  made  at 
a  rate  of  interest  exceeding  ttie  legal  rate,"  Ib  not  prevented  from  charging  in- 
terMt  on  a  loan  made'  in  another  state  at  a  rate  in  excess  of  that  provided  by 
statute  in  Kew  York,  but  not  In  excess  of  the  rate  alloved  by  law  in  the  state 
vhere  tlie  loan  is  made. 

In  Equity. 

Dexter,  Herrick  dt  AUeny  tot  complainant. 

J.  F.  Le  Moyne  and  Lyman  VnmbnUf  for  defendant  Henry  W. 
Eingsbaiy. 

Gbesham,  J.  On  the  fifth  day  of  July,  1872,  Anson  Sperry,  as 
guardian  of  the  estate  of  Henry  W.  Kingsbury,  minor,  filed  bis  peti- 
tion in  the  county  court  of  Cook  connty,  Illinois,  setting  forth  that  the 
real  estate  of  his  ward  in  that  eonnty  was  snbjeot  to  mortgages  amount- 
ix^  to  $78,500,  some  of  which  were  due,  and  the  holders  were  demand- 
ing payment,  while  others  would  soon  mature,  and  the  holders  were 
willing  to  accept  payment;  that  upon  all  of  the  mortgages  there  was 
overdue  interest,  payment  of  which  was  demanded;  that  a  portion  of 
the  real  estate  consisted  of  lot  6,  and  part  of  lot  6,  in  block  35,  in 
the  original  town  of  Chicago ;  that  the  buildings  formerly  on  the  prem- 
ises were  destroyed  in  the  fire  of  October,  1871;  that  they  constituted 
a  very  large  part  of  the  productive  estate  of  the  infant,  were  centrally 
located  in  the  city,  and  before  their  destruction  produced  large  rents ; 
that  persons  interested  in  the  estate,  and  its  care  and  management, 
deemed  it  important  the  buildings  should  be  restored  and  the  prop- 
erty made  productive;  that  no  money  had  come  into  the  guardian's 
hands  with  which  to  pay  the  mortgages  or  the  accumulated  interest, 
and  that  the  present  rentals  were  insufficient ;  that  unless  some  pro- 
vision was  made,  the  mortgages  would  be  foreclosed,  and  the  premises 
sold;  that  it  was  believed  the  cost  of  constructing  suitable  buildings 
would  be  about  $100,000;  that  for  the  purpose  of  funding  the  indebt- 
edness, paying  off  the  mortgages,  and  constructing  new  buildings,  it 
would  be  necessary  to  borrow  about  $200,000 ;  that  Jane  Kingsbury, 
the  infant's  grandmother,  had  been  decreed  to  be  entitled  to  one-third 
of  the  net  rents  as  dower,  and  Eva  Lawrence,  his  mother,  to  two-ninths 
of  the  net  rents  as  dower  in  two-thirds  of  the  premises,  and  bis  ward 
the  residue.  The  petition  concluded  with  a  prayer  that  the  guardian 
be  empowered  to  make  a  loan  not  exceeding  $300,000,  and  that  the 
property,  which  was  particularly  described,  might  be  mortgaged  to  se- 
cure the  loan.  An  order  was  entered  allowing  the  prayer  of  the  pe- 
tition, and  providing  that  when  any  loan  should  be  negotiated,  the 
guardian  should  report  the  same,  and  the  securities  proposed  to  be 
executed,  to  the  court  for  its  approval. 

On  the  sixth  of  August  an  order  was  entered,  reciting  that  the  guard- 
ian had  submitted  to  the  inspection  of  the  court  a  mortgage  and  bond 
to  the  United  States  Mortgage  Company,  to  secure  a  loan  of  $175,000 
in  gold;  that  it  appeared  to  the  court  the  mortgage  was  made  in  ac- 
cordance with  the  previous  order,  and  that  the  mortgage  and  the 
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gaardian's  action  be  approved.   This  moiigage  was  daly  exeoated 

and  recorded. 

On  the  seventh  day  of  March,  1873,  the  guardian  filed  a  second  pe- 
tition, setting  forth  the  making  of  the  former  mortgage,  and  that  if 
the  remainder  of  the  gold  received  on  the  loan  should  be  sold  at  the 
same  premium  as  the  last,  he  would  receive,  after  defraying  expenses, 
the  sum  of  $194,646.38 ;  that  he  had  paid  off  mortgages  (desciibing 
them)  making  a  total  of  |6d,643.81,  leaving  a  balance  of  $126,003.58, 
which  amount  it  was  estimated  would  all,  or  very  nearly  all,  be  re- 
quired in  the  construction  of  the  building  then  -being  erected  on  the 
front  of  the  lot,  leaving  unoccupied  a  tract  of  ground  in  the  rear  about 
SO  feet  by  100  feet;  that  this  ground  was  improved  and  occupied  at 
the  time  of  the  fire  by  a  public  hall  or  theater;  that  upon  careful  con> 
sideration  and  consultation  with  persons  most  competent  to  advise  in 
the  premises,  it%was  deemed  for  the  interest  of  the  estate  to  re-erect 
upon  the  lot  a  public  hall,  the  cost  and  furnishing  of  which  it  was  es- 
timated would  be  about  $70,000;  that  it  was  believed,  from  the  pres- 
ent want  of  such  a  hall  in  that  portion  of  the  city,  and  the  great  de- 
mand therefor,  such  an  investment  would  be  highly  judicious;  that 
two  of  the  original  mortgages  which  were  described  remained  unpaid, 
amounting  to  $15,000;  that  the  avails  of  the  former  loan  would  be 
nearly  all  required  in  the  payment  of  the  mortgages  and  the  construc- 
tion of  the  proposed  building ;  that  the  guardian  had  no  money  with 
which  to  pay  ofi  these  incumbrances  and  to  erect  a  building  on  the 
rear  of  the  lot,  unless  it  was  borrowed  by  mortgage;  that  the  entire 
estate  consisted  of  real  property,  nearly  all  in  the  city  of  Chicago,  and 
the  (mly  income  to  meet  the  various  charges  and  incumbrances  upon 
it,  and  its  expenses  ancl  taxation,  was  to  be  derived  from  the  rental ; 
that  no  revenue  could  be  derived  from  the  rear  portion  of  the  lot, 
unless  it  was  improved;  that  the  premises  before  the  fire  had  been 
largely  productive,  and  it  was  believed,  if  judiciously  improved,  would 
be  again  equally  productive.  This  petition  concluded  with  a  prayer 
that  the  guardian  be  empowered  to  make  an  additional  loan  in  gold, 
not  exceeding  $75,000,  and  that  the  property,  which  was  particularly 
described,  might  be  mortgaged  to  secure  the  payment  of  the  loan. 
An  order  was  entered  three  days  later  allowing  the  prayer  of  this  pe- 
tition, with  a  provision  that  when  the  loan  should  be  negotiated  the 
guardian  report  the  same,  and  the  securities  proposed  to  be  executed, 
and  all  his  transactions  connected  therewith,  to  the  court. 

On  the  fourth  of  April  of  the  same  year  the  guardian  filed  a  fur- 
ther petition,  setting  forth  that  in  the  negotiations  which  he  had  made 
with  the  United  States  Mortgage  Company  prior  to  presenting  bis  sec- 
ond petition,  it  was  contemplated  by  it  and  the  guardian  that  the 
mortgage  should  embrace  a  lot  not  included  In  the  petition,  which,  by 
accident,  was  omitted  in  the  petition  and  order;  and  that  by  reason 
of  that  omission  he  was  not  able  to  consummate  the  loan.  He  there- 
fore prayed  that  the  order  be  amended  so  as  to  include  in  itj  and  the 
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mortgage  to  be  executed,  the  omitted  lot.  An  order  was  entered  al- 
lowing the  prayer  of  this  petition.  Under  these  orders  the  guardian 
made  a  seoond  mortgage  to  the  United  States  Mortgage  Company,  to 
secure  a  loan  of  $70,000  in  gold.  No  formal  order  appears  to  bare 
been  entered  approving  this  mortgage,  but  on  the  tenth  of  July  fol- 
lowing the  guardian  filed  a  report,  setting  forth,  in  substance,  the  pe- 
tition for  authority  to  execute  this  mortgage,  and  the  order  allowing 
the  prayer,  and  showing  that,  in  pursuance  of  the  power  granted,  he 
had  procured  from  the  United  States  Mortgage  Company  a  further 
loan  of  $70,000  in  gold,  and  had  executed  a  bond  and  mortgage,  which 
were  also  described;  that  he  had  received  $21,695.30  in  gold  of  this 
loan,  which  he  had  converted  into  currency,  receiving  a  premium  of 
$2,559.88.   This  report  was  duly  app9)V6d  by  the  court. 

The  guardian  filed  another  report  on  the  seventh  of  August  of  the 
same  year,  setting  forth  that  he  had  received  $40,000  more  in  gold 
under  the  second  mortgage,  upon  which  he  bad  realized  a  premium 
of  $6,500.   This  report  was  also  approved  by  the  court. 

Sperry  resigned  his  trust  on  the  thirty-first  of  July,  1873,  and  Mrs. 
Eva  Lawrence,  the  minor's  mother,  was  thereupon  appointed.  Mrs. 
Lawrence  filed  an  inventory  on  the  seventh  of  November,  1873,  show- 
ing as  incumbrances  the  two  mortgages,  and  that  there  was  a  balance 
of  $8,404.70  due  in  gold  under  the  last  mortgage.  This  inventory 
was  approved  by  the  court. 

On  the  second  of  April,  1^74,  Mrs.  Lawrence  filed  a  report,  in  which 
she  stated  that  the  estate  was  subject  to  the  two  mortgages,  and  that 
she  had  received  the  balance  due  on  account  of  the  second  mortgage. 
She  resigned  her  trust  on  the  third  of  February,  1876,  and  Heman  O. 
Powers  was  appointed  her  successor. 

On  the  twelfth  day  of  October,  1876,  Powers  filed  a  petition,  set- 
ting forth  at  length  the  proceedings  authorizing  the  two  prior  mort- 
gages; that  both  had  been  submitted  to  and  approved  by  the  court; 
that  the  money  loaned  on  the  first  mortgage  had  been  duly  expended 
by  Sperry  in  payment  of  the  indebtedness  then  existing,  and  in  the 
erection  of  the  contemplated  buildings ;  that  all  the  money  received  un- 
der the  second  mortgage  ($61,696.30)  had  been  expended  by  Sperry 
for  the  purposes  expressed  in  the  petition  and  order  authorizing  the 
loan,  except  the  sum  of  $16,934.09,  which  he  had  paid  to  his  suc- 
cessor, Mrs.  Lawrence;  thai  the  balance  of  the  second  loan,  namely, 
$8,404.90,  had  been  paid  to  Mrs.  Lawrence,  and  she  had  filed  a  report 
showing  a  balance  in  herliands  of  $617.77 ;  that  considerable  sums 
still  remained  due  and  unpaid  to  contractors  for  the  erection  of  the 
buildings,  which  were  set  forth  in  detail;  that  there  was  still  due 
Thomas  Swan,  $10,000,  which  was  a  charge  upon  the  real  estate ;  that 
there  was  due  and  unpaid  to  the  mortgage  company,  for  interest  on  ita 
loans,  $61,987.04;  that  the  mortgaged  premiaes  had  been  sold  for 
city  taxes  for  the  year  1878,  and  that  the  mortgagee,  under  a  provision 
in  the  mortgages,  and  at  the  request  of  the  guardian,  had  advanced 
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$10,150.78,  the  amonnt  necesBary  to  purcfaaee  the  tax  certificates; 
that  the  Btate  and  county  taxes  for  the  year  1875,  and  previous  years, 
amounting  to  about  $9,000,  remained  unpaid;  that  the  guardian  bad 
Gonferi^ed  with  parties  holding  claims  against  the  estate,  and  could 
compound  and  settle  such  claims  on  favorable  termiS ;  that  $4,000  was 
due  for  cut  stone  used  in  the  erection  of  the  building,  for  which  amount 
a  personal  judgment  had  been  rendered  against  Sperry;  that  the  su- 
preme court  of  the  state  had  declared  Sperry  was  entitled  to  be  indem- 
nified out  of  the  estate;  that  the  revenue  of  the  estate  consisted  of  the 
rents,  which  were  insufficient  to  meet  the  expenses  and  pay  the  various 
items  of  indebtedness,  and  the  sums  due  Mrs.  liingsbury  and  Mrs. 
Lawrence  as  dower,  and  for  the  maintenance  of  the  ward;  that  the 
mortgagee  was  willing,  upon  the  authority  of  the  court,  to  loan  $95,- 
000  more  in  gold,  on  the  security  of  a  third  mortgage  upon  the  same 
real  estate,  and  that  this  sum,  converted  into  currency,  would  be  suffi- 
cient to  enable  the  guardian  to  satisfy  all  the  indebtedness  of  the  es- 
tate. 

An  order  was  entered  granting  the  prayer  of  this  petition,  and  au- 
thorizing the  guardian  to  execute  and  deliver  a  third  mortgage  upon 
the  real  estate  to  secure,  the  loan.  Mrs.  Kingsbury  united  with  the 
guardian  in  all  the  mor^ages,  and  Mrs.  Lawrence  united  with  him  in 
the  first  and  second  mor%ages.  Powers  resigned  his  trust  on  the 
twentieth  of  September,  1877,  and  John  V.Le  Moyne  was  thereupon 
appointed  his  8uocess6r.  This  suit  was  brought  to  foreclose  the  mort- 
gages. 

Section  18  of  article  6  of  the  oonstitation  of  Dlinois,  adopted  in 
1870,  declares  that  county  courts  shall  be  courts  of  record,  and  shall 
have  original  jurisdiction  in  all  matters  of  probate,  settlement  of  es- 
tates of  deceased  persons,  appointment  of  guardians  and  conservators, 
and  settlement  of  their  accounts,  and  snoh  other  jnrisdiction  as  may 
be  provided  for  by  general  law. 

The  legislature  of  Illinois  enacted  a  statute  in  relation  to  guardians 
and  wards  iu  1872,  which  was  in  force  when  the  three  mortgages  in 
controversy  were  executed.  Section  2  of  this  act  confers  power  upon 
county  courts  to  appoint  guardians  of  minors.  Section  4  provides 
that,  under  the  direction' of  the  court,  guardians  shall  have  the  cus- 
tody, nurture,  and  tuition  of  their  wiu*ds,  and  the  care  and  manage- 
ment of  their  estates.  Section  7  requires  the  guardian  to  give  bond 
conditioned  that  he  will  faithfully  discharge  his  trust,  and  manage 
and  dispose  of  the  estate  according  to  law,  and  for  the  best  interests 
(A.  his  ward.  Section  19  provides  that  the  guardian  shall  manage  the 
estate  of  his  Ward  prudently,  and  without  waste,  and  apply  the  income 
and  promts  thereof,  so  far  as  the  same  may  be  necessary,  to  the  com- 
fort and  suitable  support  and  education  of  his  ward.  Section  32  pro- 
vides that  it  shall  be  the  duty  of  the  guardian  to  put  and  keep  his 
ward's  money  at  interest  upon  security  to  be  approved  by  the  court, 
or  invest  the  same  in  United  States  bonds,  or  other  United  Slates  in- 
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terest-bearing  seouriiies.  Personal  seoority  may  be  taken  for  loans 
not  exceeding  $100.  Loans  of  any  larger  amounts  shall  be  upon  real- 
estate  secarity.  Section  23  proTides  that  the  guardian  may  lease  the 
real  estate  of  the  ward  opou  Buch  terms,  and  for  such  length  of  time, 
not  exceeding  beyond  the  minority  of  the  ward,  as  the  county  court 
shall  approve.    Sections  34  and  26  read  thus: 

"Sec.  24.  The  guardian  may,  by  leave  of  the  county  court,  mortgage  the 
real  estate  of  the  ward  for  a  term  of  years,  not  exceeding  the  minority  of  the 
ward  or  in  fee;  but  the  time  of  the  maturity  of  the  indebtedness  seciii-ed  by 
Buch  mortgage  shall  not  be  extended  beyond  the  time  of  minority  of  the  ward. 

"Sec.  25.  Before  any  mortgage  shall  be  made,  the  guardian  shall  petition 
the  county  court  foe  an  order  authorizing  such  mortgage  to  be  made,  in  which 
petition  shall  be  set  out  the  condition  of  the  estate,  and  the  facts  and  circum- 
stances on  which  the  petition  Is  founded,  and  a  description  of  the  premises 
songht  to  be  mortgaged." 

Section  28  provides  that — 

"On  the  petition  of  the  guardian,  the  county  court  of  theeounty  where  the 
ward  resides,  or  if  the  ward  does  not  reside  in  the  state  or  the  county  where 
the  real  estate  or  some  part  of  it  is  situated,  may  order  the  sale  of  tlie  real  es- 
tate of  the  ward,  for  his  support  and  eduoation,  when  the  o6urt  shall  deem  it 
necessary,  or  to  invest  the  proceeds  in  other  real  estate,  or  for  the  purpose  of 
otherwise  investing  the  same,** 

Did  the  three  petitions  wbiob  vrere  presented  to  the  coanty  court 
give  that  court  jurisdiction  to  enter  the  orders  authorizing  the  exeou- 
tion  of  the  mortgages  ?  And  if  they  did,  was  the  plaintiff  authorised 
to  contract  for  the  prevailing  rate  of  interest  in  Illinois  at  the  time 
the  mortgages  were  executed  ?  These  are  the  real  questions  presented 
by  the  record. 

It  is  contended  by  the  defendant's  counsel  that  the  jurisdiction  of 
the  cojinty  court  is  wholly  statutory,  and  that  it  can  incumber  a  ward's 
estate  by  mortgage  to  raise  money  for  the  expenditures  and  invest- 
ments specified  in  the  statute,  and  for  no  other  purpose;  that  neither 
the  steC^nte  nor  the  common  law  authorizes  expenditures  in  making 
repairs  or  permanent  improvements  upon  the  ward's  estate ;  and  that 
neither  the  coanty  court  nor  a  court  of  chancery  has  inherent  orig- 
inal jurisdiction  to  direct  that  an  infant's  real  estate  be  sold  or  mort- 
gaged. The  guardian's  authority  over  the  estate,  it  is  urged,  is  lim- 
ited to  its  care,  management,  and  preservation,  the  putting  of  .money 
out  at  interest,  and  the  use  of  the  income,  or  so  much  of  it  as  may  be 
necessary,  in  the  support  and  education  of  the  ward.  It  is  admitted, 
however,  that  under  the  statute  the  county  court  may  authorize  the 
guardian  to  mortgage  the  ward's  real  estate  when  necessary  for  the 
ward's  support  and  education,  or  for  the  preservation  of  the  estate. 

A  guardian,  under  the  direction  of  the  court,  and  when  the  intenst 
of  the  estate  clearly  seems  to  require  it,  may  lay  out  money  in  repairs 
and  permanent  improvements;  he  may  change  real  into  personal 
property,  and  vice  vena;  and,  in  short,  he  may  do  what  a  prudent 
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man  would  do  in  the  mand^ment  of  his  own  affairs.   Cfaamb.  Tat, 

§§  505,  541,  596. 

The  only  souroe  of  incoxtie  may  be  the  ward*8  impioved  real  estate, 
which  is  liable  to  become  unproductiTe  by  fire  or  other  eanse.  In  Bach 
a  case  it  is  said  the  gnardian  may  lease  or|BeU  the  real  estate.  But 
be  may  not  be  able  to  do  either  without  manifest  injury  to  the  estate. 
The  expenditure  of  a  comparatively  small  sum  in  making  needed  re- 
pairs, or  in  erecting  buildings,  may  be  clearlj^  necessary  and  judicious, 
and  yet,  we  are  told,  the  power  exists  to  do  neither.  The  guardian 
is  charged  with  the  duty  of  preserving  and  managing  the  ward's  es- 
tate, and  in  the  discharge  of  that  duty  it  may  be  quite  as  necessary 
to  repair  and  make  permanent  improvements  upon  real  property  as 
to  lease  or  sell  it.  The  power  to  do  either  is  liable  to  be  abused,  but 
no  good  reason  can  be  given  why  it  should  exist  in  one  case  and  not 
in  the  other. 

The  language  of  section  24,  conferring  power  to  mortgage,  is  as  un- 
qualified as  the  language  in  other  sections  which  confer  the  power  to 
lease  and  sell.  Section  24  does  not  say  the  mortgage  shall  be  exe- 
cuted to  raise  money  for  a  particular  purpose  <Hily,  or  for  the  purpose 
specified  in  the  statute.  In  Snath  v.  Sackett^  5  Gihcnaxi,  584,  the  court 
said :  ' 

*'The  jurisdiction  of  the  court  of  chancery  to  order  the  sale  of  the  whole  or 
Dortlon  of  the  estate  of  an  infant,  or  to  order  it  to  be  incumbered  by  mortgage 
whenever  the  interest  of  the  infant  demands  it,  will  not  be  denied,  wh^her 
that  interest  be  of  a  legal  or  an  equitable  nature. " 

Allman  v.  Taylor,  101  111.  185,  was  decided  as  late  as  18S1.  and  in 
that  case  the  court  referred -with  approval  to  the  raling  in  Smith  t. 

Sackett,  eupra. 

It  would  seem,  from  a  careful  reading  of  the  statnte,  that  the  legis- 
lature intended  to  confer  upon  the  county  courts  a  general  jurisdic- 
tion over  guardians  of  infants  and  the  management  of  their  estates. 

In  speaking  of  the  powers  and  jurisdiction  of  such  courts  in  this  con- 
nection in  Bond  v.  Lockwpod,  33  111.  212,  the  supreme  court  of  Illi- 
nois said: 

"The  authority  of  the  county  court  in  this  regard  is  similar  to  that  of  a 
eoart  of  chancery.  The  provisions  of  the  statute  in  relation  to  goardians  werp 
not  designed  as  a  complete  code,  but  were  enacted  to  confer  upon  the  county 
court  power  to  appoint  guardians,  and  to  regulate  their  conduct  in  aci-onl- 
ance  with  their  duties  at  common  law  Some  imperfections  in  tlie  common 
law  were  remedied,  and  a  more  simple  and  convenient  mode  of  procedure  was 
introduced.  While  some  of  its  provisions  were  declaratory  of  the  common 
law,  and  were  appropriately  introduced  in  conferring  jurisdiction  upon  a  new 
tribunal,  it  is  evident  that  many  of  the  powers  and  duties,  rights  and  liabil- 
ities, of  guardians  are  not,  by  the  statute,  speoiQcally  defined.  The  statute 
contains  such  provisions  as  were  necessary  to  detlne  the  nature  of  the  juris- 
diction conferred,  prescribe  the  manner  of  its  exercise,  and  correct  some  of 
the  defects  of  the  law  as  it  then  existed.  In  other  respects  the  common  law 
regulating  the  powers  and  duties,  rights  and  liabilities,  of  guardians  was  left 
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in  force.  -At  common  law  all  guaidians  were  regarded  as  trustees,  clothed 
with  such  powers  and  righto  as  were  necessary  for  the  discharge  of  the  trasts 
imposed  upon  them,  and  the^  were  held  accountable  for  the  faithful  discharge 

of  their  duties." 

Section  25  provides  that  before  any  mortgage  Bball  be  made,  tbe 
guardian  shall  petition  the  county  court  for  an  order  authorizing  such 
mortgage,  in  which  petition  shall  be  set  out  the  condition  of  the  estatet 
and  the  faots  and  oircamstanoes  on  which  the  petition  is  founded, 
and  a  description  of  the  premises  sought  to  be  mortgaged. 

The  petitions  which  were  presented  to  the  county  court  satisfied  that 
section,  and  gave  tbe  court  jurisdiction  to  enter  upon  tbe  inquiry  which 
resulted  in  the  orders  authorizing  the  guardians  to  execute  the  bonds 
and  mortgages.  Those  orders  cannot  be  attacked  collaterally,  and 
they  are  conclusiTe  in  this  suit.  The  petitions  and  the  orders  which 
were  based  upon  them  were  not  adversary  proceedings  against  the 
ward.    AUman  v.  Taylor,  supra, 

A  further  objection  is  made  to  the  second  bond  and  mortgage  that 
they  W6r&  not  approved  by  the  court.  The  statnte  required  no  such 
approval;  but  if  it  did,  the  court  was  more  than  once  informed  that 
the  bond  and  mortgage  had  been  executed,  and  they  were  in  effect 
approved,  as  tbe  statement  of  facts  shows. 

The  complainant  was  incorporated,  under  a  special  act  passed  by 
the  legislature  of  New  Tork  in  1871,  to  loan  money  to  individuals, 
corporations,  associations,  states,  cities,  provinces,  towns,  and  other 
municipal  bodies  on  bond  and  mortgage  on  real  estate  situated  within 
the  United  States.    Section  21  of  the  charter  reads  as  follows: 

"No  loan  shall  be  made,  directly  or  Indirectly,  to  any^irector  or  officer  of 
the  company,  nor  shall  any  loan  or  advance  be  made  at  a  rate  of  interest  ex- 
ceeding the  legal  rate." 

It  is  contended  that  under  this  section  the  complainant  is  not  per- 
mitted to  contract  for  a  rate  of  interest  in  excess  of  the  rate  allowed 
by  the  laws  of  New  York  at  the  time  the  loan  is  made,  and  that  the 
bonds  and  mortgages  in  this  ease,  so  far  as  they  relate  to  interest, 
are  absolutely  void,  although  the  interest  contracted  for  was  legal  at 
the  time  and  place  of  the  contract. 

Every  country  determines  for  itself  what  is  a  just  compensation  for 
the  use  and  risk  of  money  lent  within  its  own  territorial  limits.  The 
rate  varies  in  different  states  and  countries  according  to  the  varying 
conditions  affecting  the  value  of  money.  A  rate  which  will  reason- 
ably compensate  the  lender  in  an  old  country,  where  money  is  abun- 
dant and  values  are  less  fluctuating,  would  not  be  reasonable  in  new 
countries  where  capital  is  needed  and  investments  are  attended  with 
greater  hazard.  The  rate  of  interest  is  regulated  according  to  the  risk 
attending  the  loan  and  the  value  of  the  money  in  tbe  country  in  which 
it  is  lent.    3  Bing.  193. 

At  tbe  time  the  act  was  passed  chartering  the  complainant,  7  per 
cent,  was  the  legal  rate  in  the  state  of  Kew  York,  and  10  per  cent,  was 
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the  legal  rate  in  Illinois  and  other  western  states.  Other  Nevr  York 
corporations,  as  well  as  citizens  of  that  state,  were  at  liberty  to  go  into 
other  states  and  loan  their  money  at  rates  allowed  by  the  local  laws; 
and  what  reason  oonld  have  operated  for  prescribing  a  dififerent  rale 
for  the  complainant?  Can  it  be  said  that  the  legislatare  of  New  York 
intended  to  arbitrarily  determine  that  whatever  money  might  be  worth 
from  time  to  time  in  that  state  should  be  taken  as  its  valae  by  the 
complainant  in  making  loans  in  other  states?  The  question  admits 
of  but  one  answer.  Usury  laws  are  local,  having  no  extraterritorial 
effect,  and  no  special  reason  has  been  given,  or  can  be  given,  why  the 
legislature  which  incorporated  the  complainant  intended  that  it  should 
not  be  allowed  to  loan  its  money  abroad  at  a  rate  which  was  fair  and 
just  at  the  place  of  contract.  Each  state  may  be  safely  trusted  to  de- 
termine what  is  a  just  compensation  for  the  nee  of  money  within  its 
own  territorial  limits,  and  to  protect  its  own  citizens  against  aTOriee. 
The  people  of  Illinois  and  other  states  do  not  need  the  protection  of 
the  laws  of  New  York  in  this  respect ;  and  it  cannot  be  assumed  that 
the  legislature  of  that  state  has  undertaken  to  afford  such  protection. 

The  bonds  and  mortgages  expremly  provide  that  they  shall  be  con- 
strued  and  governed  by  the  laws  of  Illinois  in  force  at  the  date  of  the 
contract.  Those  laws  allowed  10  per  cent,  as  a  jnst  compensation 
under  existing  conditions.  The  loans  were  at  9  per  cent.  The  court 
is  asked  to  hold  that  the  bonds  and  mortgages,  so  far  as  they  relate 
to  interest,  are  tUtra. vires  and  void,  because  7  per  cent,  was  the 
maximum  legal  rate  in  New  York.  Nothing  but  the  most  positive 
and  explicit  expressions  could  justify  the  belief  that  the  legislature  of 
New  York  intended  to  prohibit  one  of  its  own  corporations  from  em- 
ploying its  capital  in  other  states  on  terms  less  favorable  than  the 
laws  of  such  other  states  allowed  as  just. 

The  complainant's  charter  simply  required  that  it  loan  money  at 
no  higher  rate  than  the  legal  rate  at  the  time  and  place  of  the  loan. 
This  was  in  conformity  with  a  well-established  usage  and  rule  of  law. 
It  may  be  conceded  that  this  construction  renders  unnecessary  that 
part  of  section  21  which  relates  to  interest,  but  unnecessary  and  use- 
less provisions  are  frequently  inserted  in  statutes  and  charters  oat 
of  abundance  of  caution.  Philadelphia  Loan  Co.  v.  To»n«r,  IS  Conn. 
248;  Bowen  v.  Lease,  5  Hill,  221. 

But  admitting  that  the  complainant  violated  its  charter  in  contract- 
ing for  interest  in  excess  of  the  legal  rate  in  New  York,  still  the  de- 
fendants cannot  escape  payment.  The  complainant  fully  performed 
the  contracts  on  its  part.  It  paid  the  guardians  the  full  amount  of 
the  several  loans,  and  common  sense  and  justice  alike  require  that 
the  other  parties  to  the  contract  should  not  be  permitted  to  escape 
performance  by  pleading  want  of  authority  in  the  complainant.  It  is 
for  the  state  of  New  York  to  deal  with  the  complainant  if  it  has  vio- 
fated  its  charter.  National  Bank  v.  Matthewtt  98  U.  B.  621.  Coorts 
are  not  inclined  to  allow  parties  who  have  recdved  the  full  benefit 
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of  ultra  vires  contracts  to  escape  payment  of  the  flnms  jastly  due  from 
them,  under  shelter  of  a  plea  of  ultra  viret, 

A  decree  will  be  entered  in  favor  of  the  complainant,  in  accordance 
with  this  opinion. 


BvHT  and  others  v,  Siebba  Buittes  Gold  Hin.  Co.^  • 
{Cireuit  Oouri,  D.  Vciifemia,   Beptembw  2,  1885.) 

1.  PHAOnOB— NONBDIT — DiBKOTING  JURT  TO  FiND  FOR  DEFENDANT. 

In  the  circuit  court  a  noosuft  will  not  be  granted  at  the  close  of  plaintiff's 
ease;  but  when  the  evidence  fails  to  make  oat  a  prima  fade  case,  the  proper 
practice  is  to  move  the  coart  to  instruct  the  Jury  to  flod  for  the  defendant. 
3.  Same— MoTioiT,  when  Gbabted. 

Where  the  evidence  is  such  that  the  court  would  feel  bound  to  set  aside  any . 
verdict  in  favor  of  plaintiff,  It  should  direct  a  verdict  for  defendant. 
3.  UAffTBR  AND  SSKVANT— AaBUMIKS  RlBK  OF  KNOWH  DaNOBR. 

An  employe  in  a  miaing  tnnnel,  who,  knowing  that  the  roof  of  the  tnnnel  la 
in  an  unsafe  condition  at  a  certain  point,  while  employed  in  making  it  safe  sits 
down  under  the  dangerous  point  during  asuspensIoD  of  the  work,  and  Is  killed 
by  the  falling  of  the  roof,  ia  guilty  of  contributoiy  negligence,  and  the  owners 
of  the  mine  will  not  be  liable. 

Motion  to  Instruct  Jnry  to  Find  for  Defendant. 

J.  C,  Black,  for  plaintiffs. 

Harry  I.  Tornton  and  Eugene  R.  Gather,  for  defendant. 

Sawtbr,  J.  At  the  conclusion  of  plaintiff's  testimony  in  this  case 
on  yesterday,  the  counsel  for  the  defendant  moved  the  court  to  in- 
struct the  jnry  to  find  a  verdict  for  the  defendant,  on  the  testimony 
introduced  by  the  plaintiff,  on  the  ground  that,  upon  the  case  made 
by  the  plaintiff's  evidence,  all  taken  as  true,  the  defendant  is  not  lia- 
ble; that,  taking  the  evidence  in  its  strongest  light  against  the  de- 
fendant, the  plaintiff  presented  no  case  upon  which  she  is  entitled  to 
recover.  In  such  oases  a  motion  of  this  kind  is  the  proper  practice 
in  this  court.  The  application  is  a  substitute  for  a  motion  for  non- 
suit in  the  state  courts.  This  court  never  grants  a  nonsuit;  the 
proper  motion  being  to  instruct  the  jury  to  find  a  verdict  for  the  de- 
fendant. This  case,  like  many  others  of  a  somewhat  similar  char- 
acter that  I  have  had  occasion  to  try,  ia  one  that  necessarily  ex- 
cites sympathy  in  favor  of  the  plaintiff.  We  are  bound,  however,  to 
be  governed  by  the  rules  of  law,  and  the  legal  rights  of  the  parties. 
On  an  examination  of  the  authorities  presented  by  the  counsel  last 
night,  and  in  view  of  numerous  others  that  I  have  before  had  occa- 
sion to  examine,  I  am  satisfied  that  this  is  not  a  ease  in  which  the 
plaintiff  is  entitled  to  recover.  All  of  the  numerous  cases  cited  by 
plaintiff's  counsel  have  other  features  that  distingaish  them  from 
this  case  and  cases  like  it. 

1  See  note  at  end  of  case. 
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Taking  the  evidence  presented  by  plaintiff  &b  all  true,  and 
ing  it  in  the  light  most  favorable  to  her,  it  does  not  present  a  case 
in  which,  under  the  law,  she  is  entitled  to  recover.  In  excavating 
the  tunnel,  the  roof,  according  to  all  the  testimony,  was  left  solid  at 
first.  It  was  originally  a  roof  of  solid  rock«  bat  sabsequent  blasts 
beyond  had  somewhat  shattered  it.  In  October,  and  just  before  the 
accident  which  caused  the  death  of  the  plaintiff's  husband,  the  su- 
perintendent of  the  mine  was  in  the  tunnel,  and  he  saw  that  the  roof 
looked  somewhat  shattered.  He  examined  it,  striking  the  roof  at 
various  points  with  a  pick,  and  found  that  it  might  be  dangerous. 
He  thereupon  directed  those  working  in  the  tunnel,  of  whom  the  de- 
ceased was  one.  to  put  in  a  set  of  timbers  to  support  the  roof.  There 
was  one  post  only  there,  but,  according  to  the  testimony,  which  was 
not  contradicted,  it  was  not  put  there  to  support  the  roof;  bat 
placed  \n  a  narrow  seam  in  the  side  of  the  tunnel,  to  prevent  the 
light,  soft  vein  matter  from  running  into  the  tunnel  from  the  side; 
and  not  for  the  purpose  of  supporting  the  roof.  One  of  the  two  men 
in  charge, — there  being  two  in  equal  authority,  of  whom  the  deceased 
was  one, — George  Dubourdieu,  asked  the  question,  if  it  would  not  be 
better  to  remove  that  post,  and  pat  in  the  set,  so  that  one  of  the  posts 
of  the  set  should  stand  in  the  same  cut  occnpied  by  the  post  already 
there.  The  superintendent  told  him  that  if  they  thought  they  conld 
do 'it  with  safety,  they  might  do  it  in  that  way;  but  to  satisfy  them- 
selves that  it  would  be  safe  before  moving  the  post,  and  if  it  would  not 
be  safe,  to  set  one  of  the  posts  of  the  new  set  by  the  side  of  that  post, 
a  little  beyond  it.  The  deceased  with  George  Babourdiea  and  the 
others  bad  a  conference  on  the  subject,  and  considered  the  question 
whether  they  could  remove  the  post  there  standing  with  safety,  and 
they  came  to  the  conclusion  that  they  could.  They  acted  on  their 
own  judgment.  Both  deceased  and  George  Dubourdieu  were  expe- 
rienced miners,  who  had  been  a  long  'time  at  work  in  this  tunnel, 
and  were  doubtless  as  well  informed  on  the  question,  and  as  well 
qualified  to  judge  of  the  safety  of  the  act,  as  the  superintendent 
himself.  On  examination  deceased  assented  to  the  concluBion  with 
the  others.  They  discussed  the  question,  and  concluded  that  they 
could  remove  the  post  without  danger,  and  put  one  of  the  set  in  its 
place.  They  proceeded  to  do  that.  The  post  was  knocked  out.  The 
deceased  assisted  in  moving  it  out  of  the  way.  He  was  just  as  well 
informed  of  the  condition  of  that  roof,  and  the  dangers  attending  the 
work,  as  was  the  superintendent  himself.  He  was  consulted  in  re- 
gard to  it,  formed  his  own  opinion  as  to  the  danger  involved,  and 
concluded  that  the  removal  could  be  made  with  safety.  The  men — 
and  he  was  one  of  the  shift  bosses — acted  on  their  own  judgment  in 
the  matter.  It  is  manifest  that  they  were  parties  who  were  capable 
of  judging  of  those  matters.  In  proceeding  to  do  that  work,  and 
knowing  the  danger,  they  voluntarily  took  the  risk.  I  think  this  is 
a  much  stronger  case  for  the  ruling  I  make  than  MeQlyna  v,Brodie, 
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81  Cal.  376,  in  which  the  question  arose  on  a  motion  for  nonsuit, 
and  where  all  the  authorities  on  the  subject  are  fully  discussed. 
That  was  A  oase  in  the  state  court,  and  the  nonsuit  was  sustained  by 
the  supreme  oonrt  of  the  state.  This  is  a  much  stronger  case  for  the 
ruling  I  make  than  that  case.  So,  in  Kielley  r.  Belcker  S.  Min.  Co. 
3  Sawy.  503,  which  was  a  case  in  Nevada,  not  clearer  than  this,  I 
was  compelled  to  rule  in  favor  of  the  defendant.  The  deceased  in 
this  case  was  jast  as  well  informed  as  the  defendant  or  the  superin- 
tendept  himscdf  was,  and  voluntarily,  with  knowied);^  of  the  danger, 
assumed  the  risk  of  the  work.  It  was  not,  therefore,  the  fault  of  the 
defendant.  In  this  ease  there  was  no  defective  machinery  at  all. 
It  was  the  condition  of  the  roof  in  the  tunnel,  produced  in  part  by 
the  act  of  the  deceased  in  blasting. 

If  the  accident  could  be  regarded  as  the  result  of  the  oarelesBaesB 
of  George  Dubourdieu,  the  latter  was  a  fellow-servant,  and  there  is 
no  liability  on  that  ground.  Buckley  v.  Oovld  dt  C.  S,  Min.  Co.  8 
3awy.  395;  S.  C.  14  Fed.  Bep.  833.  But  deceased  had  equal  au- 
thority with  Geoi^  Dubourdieu,  and  he  himself  was  consulted,  and 
the  negligence  was  as  much  his  own  as  of  George  Dubourdieu. 
More  than  that,  at  the  moment  when  the  accident  happened  the  de- 
ceased was  not  actually  engaged  in  doing  anything  relating  to  that 
matter.  His  duty  at  the  time  of  the  accident  did  not  require  him  to 
be  in  the  position  of  danger  at  all.  He  had  performed  the  duty  of 
removing  the  post  from  the  place,  and  put  it  out  of  the  way,  and  he 
was  at  tite  time  not  engaged  in  the  performance  of  any  duty  con- 
nected with  the  work.  Having  a  little  leisure,  while  the  other  work- 
men were  clearing  out  the  place  to  put  in  the  other  timbers,  he  sat 
down  to  rest  himself,  and  deliberately  sat  directly  under  the  shat- 
tered roof.  Knowing  its  condition,  he  voluntarily  selected  that  place 
for  a  seat  upon  which  to  rest  himself.  He  was  doing  nothing  at  the 
time.  There  was,  at  that  time,  no  occasion  at  all  for  him  to  sit  or 
be  at  the  point  where  the  accident  occurred.  He  assumed  volunta- 
rily, for  his  own  convenience  and  comfort,  the  responsibility  of  se- 
lecting that  particular  place  in  which  to  sit,  and  he  sat  immediately 
under  the  shattered  rock.  The  space  shattered  was  only  four  or  five 
feet  wide.  If  he  had  selected  a  place  in  which  to  sit  two  feet  further 
out,  he  would  have  been  clear  of  danger,  and  would  have  escaped. 
After  his  attention  had  been  called  to  the  condition  of  the  roof,  and 
having^  discussed  the  question  as  to  whether  it  was  safe  to  take  this 
post  out,  and  at  a  point  of  time  when  he  had  nothing  at  all  to  do 
with  the  work, — no  duty  to  perform  in  connection  with  it, — he  de- 
liberately, of  his  own  accord,  sat  down  directly  under  the  dangerous 
place ;  whereas,  if  he  had  selected  a  place  two  feet  or  more  further 
out  he  wonld  have  been  out  of  danger.  That  is  an  act  of  his  own, 
and  the  company  cannot  be  held  responsible  for  the  consequences  re- 
sulting from  it.  Knowing  all  the  circumstances  of  the  case,  he  per- 
formed that  act  for  his  own  comfort,  and  while  sitting  at  the  point 
.  v.24F,no.l5 — 54 
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BO  selected  by  himself,  under  the  circumBtances  indicated,  the  rock 
fell.  He  was  evidently  on  the  lookout,  for  he  was  the  first  to  dis- 
cover the  giving  away  of  the  rock,  and  he  called  oat  to  the  others, 
"Boys,  it  is  eoming,"  or  something  to  that  efiFect,  and  sprang  oat. 
Under  the  state  of  facts  indicated^  which  is  shown  by  the  imcontra- 
dicted  testimony,  but  one  conclusion  can  be  reached  on  the  law  ap- 
plicable to  the  case,  which  is  tbat  the  plaintiff  is  not  entitled  to 
recover.  In  my  judgment,  the  deceased  lost  his  life  in  coneeqnence 
of  his  own  fault,  rather  than  from  the  fault  of  the  defendant.  If  the 
defendant  was  at  fanlt  at  all.  deceased  contributed  to  the  result  in 
such  manner,  and  to  such  extent,  as  to  exonerate  the  defendant 
from  liability.  Withoat  his  reckless  concurring  act,  this  accident 
would  not  have  happened.  I  think,  tberefore,  that  the  defendant  is 
entitled  to  the  instruction  asked. 

I  win  say  in  oondusion  that*  I  find  that  the  case  was  tried  once 
before  Mr.  District  Judge  Sabdt.  At  the  close  of  the  plaintiff's  testi- 
mony on  that  trial  there  was  no  such  motion  as  is  now  made.  The 
case  went  to  the  jury  on  the  testimony,  and  the  jnvy  found  for  the 
plaintiff.  For  the  same  reaeons  which  I  have  now  given,  and  I  sup- 
pose upon  similar  testimony,  Jndge  Sabin  held  tbat  the  rerdiot  was 
not  justified  by  the  evidence,  and  granted  a  new  trial  on  that  ground. 
Where  the  evidence  is  such  tbat  the  court  would  feel  bound  to  grant 
a  new  trial  in  case  the  jury  should  find  a  verdict  for  the  plaintiff,  it 
is  the  settled  doctrine  of  the  supreme  eonxt  of  the  United  States  that 
it  is  the  duty  of  the  eironit  court  to  direct  the  jury,  at  the  olose'of  the 
plaintiff's  testimony,  to  find  a  verdict  for  defendant.  Being  satisfied 
that  there  is  no  case  for  liability  against  the  defendant,  and  that  I 
should  be  compelled  to  set  aside  any  verdict  that  the  jury  might  find 
for  the  plaintiff  in  this  case,  I  am  in  duty  bound  to  follow  that  direc- 
tion of  the  supreme  court,  and  give  the  instruction  required. 

The  circuit  j  ndge  then  directed  the  jury  to  find  a  verdict  for  defend- 
ant, which  was  done. 

NOTE. 

1.  DiREmso  Vbrdiot  tob,  DEnvD/iHT.  See  Buckley  t.  Qoald  &  Curry  Silver  Min. 
Co.  14  FW.  Rftp.  833-  Adams  v.  Spaiigler,  17  F*d.  Hep  131;  Washbume  v.  Pintsch, 
Id.  592;  Brock ctt  t.  New  Jersey  6team-boat  Co.  18  Fed.  Bep.  196;  Randall  t.  Balti- 
more &  O.  R.  Go.  3  Bap.  Ct.  Rep.  322 ;  Schofield  v.  Chicago,  U.  A  St.  P.  Hy.  Go.  5  Sup. 
Ot,Ecp  1125. 

2.  Nbgliobkce,  when  Questios  roa  Jury.  Huff  v.  Ames,  19  N.  W.  Rep.  623;  El- 
dridge  V.  Minneapolis  <fc  St.  L.  Ry.  Co.  20  N.  W.  Rep.  161 ;  Taylor  v.  City  of  Austin,  Id. 
157  ;  Ooodale  v.  Portage  I^ke  Bridge  Co.  21  W.  B«p.  866;  Kaples  t.  Ortfa.  Id.  633; 
Marea  v.  Northern  Pao.  R.  Co.  Id.  5;  Abbott  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  16  N.  "\V. 
Rep.  266;  Dahl  MUwankee  City  Ry.Co.  22  N.  W.  Rep.  765;  Pariah  v.  Town  of  Eden, 
Id.  399 ;  Baker  v.  City  of  Madison,  Id.  141 ;  Hoye  v.  Chicago  &  N.  W.  Ry.  Co.  23  N.  W. 
Rep.  14 :  Cartwright  v.  Chicago  <fe  G.  T.  Ry.  Co.  18  N.  W.  Rep.  3S0 ;  Dickinson  t.  Port 
Huron  &  N.TV.  R.  Co.  Id.  553;  Atkinson  v.  Goodrich  Transportation  Co.  Id.  761 ;  Bog- 
Htad  V.  St.  Paul.  M.  A  M.  Ry.  Co.  17  N.  W.  Rep.  287;  Luebke  v.  Chicago,  M.  A  8t  P. 
Ry.  Co.  Id.  870;  McCorkle  v.  Chicago,  R.  I.  &  P.  Ry.  Co.  16  N.  W.  Rep.  714;  Huff  v. 
County  of  Poweshiek,  15  N.  W.  Rep.  418;  Bohan  v.  Milwaukee,  L.  8.  *  W.Ry.  Co  Id. 
801 ;  "Williams  v.  Northern  Pac.  R.  Co.  14  N.  W.  Rep.  97 ;  Pool  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  Id.  40;  Sorenson  v.Menasha  Paper  <ft  Pulp  Co.  Id.  446;  Houser  v.  Chicago,  R. 
I.  &  P.  £.  Co.  Id.  778;  Milne  v.  Walker,  13  N.  W.  Rep.  101;  Brusb«rg  t.  UUwau- 
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kee,     a  &  W.  Sy.  Co.  12  K.  W.  Bep.  416;  Michigan  Cent  R.  Oo.  t.  HBsaeneyer,  Id. 

155 ;  Olbbs  v.  Chicago,  M.  &  St.  P.  R.  Co.  4  IT.  W.  Rep.  81d;  Michigan  Cent.  R.  Co.  t. 
Biiiithson,  7  TS.  W.  Rep.  TOX ;  aiicago  A  N.  E.  Ky.  Co.  v.  Miller,  9  W.  Rep.  841 ; 
Atchison  &  N.  R.  Co.  v.  bailey.  Id.  60;  Atchison,  T.  &  S.  F.  R.  Co.  v.  McCandlias,  6 
Pac.  Rep.  687;  Denver,  S.  P.  &  P.  R.  Co.  v.  Cotiway,  5  Pac.  Rep.  142;  Hynes  v.  San 
Francisco  &  H.  P.  R.  Co.  4  Sac.  Rep.  2S :  Auilrem  v.  Runyon,  Id.  909 ;  WeldeUnd  v. 
Tuolnmne  Go.  Water  Go.  Id.  415;  Davis  v.  Utah  Southern  R.  Co.  2  I^c.  Rep.  521 ; 
White  V.  Missouri  Pac.  Ry.  Co.  1  Pao.  Rep.  611 ;  Hart  v.  Town  of  Cedar,  24  N.  W.  Rep. 
410;  Buckley  v.  Oould  A  Curry  Silver  Min.  Co.  14  F«d.  Rep.  833;  Randall  v.  Baltimore 
&  O.  R.  Co.  3  Sup.  Ct.  Rep.  Schofleld  v.  Chicago,  M.  A  St.  P.  Ry.  Co.  5  Sup.  Ot. 
Rep.  1125;  Myers  T.  ludiaiiapolia  A  St.  L.  R.  Co.  1 B.  E.  Rep.  a*J9. 


United  States  ex  m.  Gobut  and  others  v.  Citt  of  Elizabeth. 

{OiTttmt  Oourtf  D.  Jir«w  Jerae^t   August  18, 1886.) 

Uakdamus— CoHPBLLiNa  City  to  Lett  Tax  to  Pat  Judoubht. 

Mandamui  to  compel  the  city  of  Elizabeth,  New  Jersey,  to  assess  and  levy, 
in  addition  to  the  regolar  taxes,  the  amount  of  principal,  interest,  and  oosRi 
due  relators  on  a  Judgment  obtained  against  said  cntr,  denied  because  of  ■  want 

of  fK>mputeDt  proof  of  the  facts  justifying  issue  of  the  writ  within  the  rule  laid 
down  in  Wolff  v.  New  Orlenna,  103  U.  S.  3iS8;  Nelaon  v.  St.  Martin's  Parinh,  111 
U.  S.  716 ;  S.  O.  4  Sup.  Ot.  Rep.  648;  and  <Jommi$9ioner*  t.  SeOew^  9»  U.  8.  627. 

Sule  to  Show  Cause,  ete. , 
Jo9,  F.  Randolph,  for  the  rule. 
Frank  Bergen^  contra. 

Nixon,  J.  This  is  a  rale  id  show  cause  why  a  writ  of  mandamut 
sboald  not  issue  against  the  city  of  Blizabeth,  commanding  the  cor- 
poration to  assess  and  levy,  in  addition  to  the  regular  taxes,  the 
amount  of  principal,  interest,  and  costs  due  to  the  relators  upon  a 
certain  judgment  obtained  against  the  city  on  April  19,  1884.  Un- 
der the  authority  of  Wolff  v.  New  Orleans,  103  U.  8.  858 ;  NeUon  v. 
St.  Martin't  Parieh,  111  U,  8.  716;  8.  C,  4  Sup.  Ot.  Rep.  648; 
U»  S.  T.  New  Orlean$t  98  U.  S.  881;  and  Commissionen  t.  SeUew^ 
99  U.  S.  637, 1  am  inclined  to  hold  that  an  alternative  vrit  may  be 
issued  when  the  relators  make  competent  proof  of  the  facts  which 
are  necessary  to  justify  the  court  in  acting. 

It  has  not  been  done  in  the  present  ci^se,  and  the  writ  must  be  de- 
nied. 
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Oberteuffer  and  others  v.  Borertbok. 

(Cfirouit  Court,  S.  V.  Jfew  York.   Aurus^  20, 18S8.) 

Customs  Dutikb— Gloves  in  Cartons  aitd  Boxkb— Market  Value— Act  of 
MaiiCH  3,  1863,  t  7. 

Whenever  goods  are  sold  in  the  markets  of  the  couatrj  of  exportation, 
whether  usually  or  only  occasionally  In  boxes,  cartons,  or  coverings  of  any 
kind,  which  make  the  goods  attractive  and  de^rable,  and  the  bOxes,  cartons, 
etc.,  enter  into  the  price  there  of  the  goods  as  merchantable  commodities,  the 
boxes,  cartons,  etc.,  are  accessories  of  the  goods,  and  actual  market  value  in- 
cludes them  as  an  element  of  the  value  of  tlie  goods  in  the  condiiion  in  which 
they  are  purchased.  ^ 

At  Law. 

Wallaob,  J,  The  plaintiffs  (ibne  for  duties  which  they  claim  were 
illegally  exacted  by  the  defendant,  as  collector  of  the  port  of  New  York, 
upon  their  importation  in  Jaly,  18S3,  of  certain  gloves  and  hosiery. 
The  merchandise  was  purchased  by  plaintiffs  in  Chemnitz,  Germany, 
and  at  the  time  of  the  purchase  was  in  cartons.  According  to  the 
custom  of  trade  there,  gloves  and  hosiery,  when  intended  for  the  mar- 
kets of  the  United  States,  are  usually  prepared  for  sale  by  the  mana> 
facturers  in  cartons,  not  for  the  purpose  of  transportation,  but  be- 
cause purchasers  for  our  markets  prefer  them  put  up  in  that  form; 
and  the  manufacturers  there  ordinarily  include  the  price  of  the  car- 
tons in  the  price  of  the  gloves  and  hosiery.  For  the  purposes  of  ship- 
ment and  transportation  outside  oases  inclosing  the  cartons  are  us^. 
The  cartons  are  preferred  because  the  goods  are  more  conveniently 
kept  and  handled  by  retailers  in  that  form  than  when  loose.  In  es- 
timating the  dutiable  value  of  the  gloves  and  hosiery,  the  appraiser 
added  to  the  price  appearing  in  the  i^aintiff's  invoices  as  the  cost 
price  of  the  gloves,  and  hosiery,  a  sum  sufficient  to  cover  the  cost  or 
value  of  the  cartons  also ;  that  item  having  apparently  been  omitted 
in  the  invoices,  and  not  included  in  the  cost  price  of  the  gloves  and 
hosiery,  presumably  in  order  to  present  the  main  question  whieh  has 
been  discussed  in  this  case.  That  question  relates  to  the  construc- 
tion to  be  placed  upon  section  7  of  the  act  of  congress  of  March  3, 
1883,  under  which  the  plaintiffs  contend  that  the  value  of  the  cartons 
should  be  excluded  by  the  appraiser  in  ascertaining  the  dutiable  value 
of  the  goods. 

A  verdict  was  ordered  for  the  defendant  upon  the  trial,  on  the 
ground  that  the  plaintiffs'  protest  was  insufficient  to  present  the  ob- 
jections relied  upon  by  them  to  the  exaction  of  the  duties  in  contro- 
versy. It  is  not  necessary,  for  the  decision  of  this  motion  for  a  new 
trial,  to  consider  the  question  of  the  sufficiency  of  the  protest,  becaase 
the  conclusion  is  reached  that  the  plaintiffs*  contention  upon  the  main 
question  is  not  tenable,  and  that  the  verdict  should  stand,  because  the 
duties  were  not  illegally  exacted. 

The  meaning  and  effect  of  section  7  of  the  act  of  March  3,  1883, 
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trere  carefully  considered  by  the  attorney  general  of  the  United  States 
in  his  opinion  of  the  date  of  Jannaxy  11, 1884.  One  of  the  questions 
presented  for  his  judgment  vas  whether  the  seotion  prohibits  the 
inclasion  in  the  dutiable  value  of  merchandise  of  the  value  of  the 
boxes  and  coverings  which  are  part  of  its  preparation  for  sale  in  the 
markets  of  the  country  of  exportation.  After  a  full  review  of  the 
pre-existing  legislation,  he  answered  this  question  in  the  negative. 
His  opinion  ia  so  satisfactory  that  it  is  adopted  for  present  purposes 
with  a  single  qualification.  He  states  incidentally  that  the  cost  of 
boxes  or  coverings  with  which  goods  are  ordinarilif  prepared  for  sale 
in  the  foreign  market,  and  in  which  they  are  usually  sold  and  pur- 
chased there,  must  be  regarded  as  entering  into  or  as  being  an  element 
of  the  actual  market  value  of  the  goods.  If  it  is  intended  by  this  to 
indicate  that  the  cost  of  the  boxes  or  coverings  should  not  be  included 
unless  the  goods  are  ordinarily  and  usually  prepared  and  sold  in  the 
foreign  market  in  such  boxes  or  coverings,  that  suggestion  is  not  as- 
sented to.  It  seema  to  be  founded  upon  the  language  of  Clifford, 
J.,  in  Cohb  V.  Handin,  8  Cliff.  191,  WO,  in  which  case  it  was  said  by 
that  learned  judge  : 

"But  no  doubt  is  entertained  that  the  words  'actual  market  value,*  with- 
out more,  would  include  the  coat  of  the  box,  package,  or  covering  In  all  cases 
where  the  merchandise  in  question  was  actually  purchased  in  the  box,  package, 
or  caveriDg.  and  is  usually  so  purchased  and  sold  for  shipment  in  the  foreign 
market,  and  where  the  price  includes  the  box,  packi^e,  or  covering,  as  well  as 
the  goods  therein  contained." 

The  precise  question  upon  which  this  part  of  the  opinion  was  ex- 
preased  was  not  involved  in  that  case,  and  there  is  no  reason  to  sup- 
pose that  it  was  intended  to  decide  that  the  cost  of  the  box,  package, 
or  covering  should  not  be  considered  as  entering  into  the  actual  mar- 
ket value  of  the  goods,  when  they  are  treated  as  part  of  the  goods, 
and  when  the  goods  are  actually  purchased  in  the  box,  package,  or 
covering,  and  the  price  includes  the  box,  package,  or  covering,  as  well 
aa  the  goods  contained  therein.  When  section  7  declares  that  none 
of  the  charges  imposed  by  existing  law,  nor  the  value  of  the  nsual 
and  necessary  sacks,  etc.,  shall  be  estiinated  in  ascertaining  the  value 
of  the  goods  in  order  to  determine  their  dutiable  value,  the  language 
refers  t<*  the  actual  or  nsual  charges  for  putting  up,  preparing,  and 
packing  the  goods  for  transportation  and  shipment,  including  the 
sacks,  boxes,  or  covering  of  any  kind  in  which  they  are  contauied, 
which,  by  the  provisions  of  section  3907,  Bev.  St.,  are  to  be  added  to 
the  wholesale  price  or  market  value  of  the  goods  at  the  time  of  the 
exportation  in  the  principal  markets  of  the  country  of  exportation.  • 
Although  upon  first  consideration  it  would  aeem  that  this  part  of  the 
section  was  unnecessary,  if  something  more  than  the  repeal  of  section 
2907  was  not  intended  by  congress,  the  clause,  when  read  with  the 
proviso  annexed  to  it,  appears  to  have  been  added  to  the  repealing 
clause  in  order  to  emphasize  the  intent  of  congress,  and  at  the  same 
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time  to  denote  explicitly  thai  ooverings,  etc.,  although  employed  oa* 
tensibly  for  the  purpose  of  transportation  and  shipment,  should  not 
escape  duty  it  used  with  the  design  to  evade  duty,  or  for  any  purpose 
other  than  the  bona  fiit  preparation  of  the  goods  for  transportation. 
Section  7  is  therefore  to  be  oonstnied  as  merely  repealing  pre-exist- 
ing laws  so  far  as  they  relate  to  adding  the  cost  and  expenses  of  trans- 
portation, shipment,  and  transhipment,  including  those  of  prepar- 
ing'and  packing  the  goods,  to  the  wholesale  price  or  actual  market 
value  in  the  principal  markets  of  the  ooantry  of  exportation  in  order 
to  ascertain  dutiable  valae.  Its  effect  is  to  abrogate  aeotion  9  of  the 
act  of  March  28,  1866,  (section  2907,)  and  restore  the  provisions  of 
section  7  of  the  act  of  March  3,  1S65.  While  it  abrogates  the  exist- 
ing provisions  for- determining  dutiable  value,  it  does  not  contemplate 
prescribing  any  new  rule  for  ascertaining  market  value.  This  is  to 
be  ascertained  by  ascertaining  the  actual  value  or  wholesale  price  of 
the  goods  in  the  condition  in  which  they  are  purchased  &nd  sold  in 
the  foreign  market,  ,without  reference  to  special  preparation  for  trans- 
portation and  shipment.  The  ''usual  and  necessary  sacks,  crates, 
boxes,  and  coverings,"  which  are  not  to  be  estimated  as  part  of  the  value 
of  the  goods  in  determining  their  dutiable  value,  are  not  those  which 
are  employed  in  the  preparation  of  the  goods  for  sale  in  the  markets 
of  the  country  of  exportation,  but  are  those  which  are  usually  and 
necessarily  employed  in  preparing  and  packing  them  for  transporta- 
tion and  shipment.  Whenever,  therefore,  goods  are  sold  in  the  mar- 
kets of  the  country  of  exportation,  whether  usually  or  only  occasionally, 
in  boxes,  cartons,  or  coverings  of  any  kind,  which  make  the  goods  at- 
tractive and  desirable,  and  ^he  boxes,  cartons,  etc.,  enter  into  the 
price  there  of  the  goods  as  merchantable  commodities,  the  boxes,  car- 
tons, etc.,  are  accessories  of  the  goods,  and  actual  market  value  in- 
cludes them  as  an  element  of  th^  valae  of  the  goods  in  the  condition 
in  which  they  are  purchased. 

In  this  case  the  appraiser  properly  added  to  the  plaintiffs*  invoice 
price  of  the  hosiery  and  stockings  a  sufficient  sum  to  include  the  value 
of  the  cartons,  the  cost  or  value  of  which  was  not  apparently  included 
in  the  invoice  price  of  the  goods.  .  He  did  this  in  order  to  determine 
the  mairket  value  of  the  goods  in  the  condition  in  which  they  were  of- 
fered  for  sale  in  the  principal  markets  of  the  oonutry  of  exportation. 
If  he  erred  in  adding  a  sum  larger  than  was  necessary  to  include  the 
value  of  the  cartons,  the  plaintiffs  should  have  applied  for  reappraise- 
ment.  They  canndt  attack  hie  decision  collaterally  upon  the  theory 
that  the  duties  exacted  were  excessive. 

The  defendant  was  entitled  to  a  verdict  for  these  reasons,  and  the 
motion  for  a  new  trial  is  therefore  denied. 
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DuFFT  V.  B^THOLDs  and  others. 
{(Xreuit  Cburt,  D.  Nm  Jartey.   August  11,  1885.) 


1.  Patents  vob.  Iktbntionb — Evidence — OniaiNAUTT  ov  iKVENTioNa. 

When,  ia  a  suit  for  infringement  of  a  patent,  it  is  set  up  as  h  defeniie  that 
complaiDant  derived  his  Idea  of  the  patented  ioTentlon  from  some  third  party 
who  first  concoiTed  it,  the  burden  of  proof  is  on  defendant,  and  anj  doubt  re- 
speotlng  the  evidence  is  fatal  to  the  defense. 

8.  Sake— Patent  No.  184,352— Apparatus  for  Dbting  Hides. 

On  examination  of  the  evidence,  held,  that  James  N.  BuSy  must  be  consid- 
ered as  the  orieinat  and  first  inventor  of  the  combined  mecbanistn  of  thu  sec- 
ond, third,  and  fourth  claims  of  patent  No.  184,352,  granted  to  htm  November 
14,  1876,  for  *'  improvement  for  apparatus  for  drying  hides." 

8.  Same — Infrinoeuent — Pqblio  Use— Oonstrdotion  or  Purchase  of  Ma- 
CHOtBi  WITH  Enowledqb  OF  Intentor— Rev.  Bt.  4$  4886,  4899. 

Bev.  Bt.  4  4899,  must  be  construed  in  connection  withsection  4886,  and  it  may 
be  said  generally  that,  while  section  4S86  makes  void  every  patent  where  It  u 
shown  that  the  invention  was  In  public  use  or  on  sale  for  the  period  of  two 
years  before  the  application  for  the  patent,  section  4899,  although  allowing  the 
letters  patenta  td  stand,  excepts  from  liability  to  the  inventor  all  persons  who 
have  used  for  less  than  two  years  any  patented  machine  or  article  that  has 
been  purchased  or  constructed  with  the  knowledge  and  consent  of  the  inventor 
prior  to  his  application  for  the  patent.   Infringement  not  shown. 

In  Equity. 

G.  E.  P.  Howard,  for  complainant. 
O.  G.  Frelinghuysen,  for  defendants. 

NitoN,  J.  This  suit  charges  the  defendants  with  infringing  letters 
patent  No.  184.352,  granted  to  the  complainant,  November  14»  1876, 
for  "improvement  for  apparatus  for  dryiuR  hides."  The  patentee 
states  that  the  object  of  his  invention  is  to  furnish  an  improved  means 
for  drying  and  stretching  hides,  •  *  •  being  so  constructed  that 
the  hides  may  be  stretched  in  any  desired  direction,  and  to  any  desired 
extent,  and  thus  dried  without  fold  or  wrinkle.  ^In  the  speeificationB 
he  thus  stotes  the  nature  of  his  invention:  " 

"The  invention  consists  in  the  extensible  frame  to  receive  the  hide,  formed 
of  the  four  bars,  having  their  ends  slotted,  and  the  clamping  bolts ;  In  the 
combination  of  the  sliding  bars,  and  their  pins,  with  the  extensible  frame 
and  with  the  table;  in  the  combination  of  the  lever,  and  the  pivoted  fulcrum- 
bars,  the  ropes,  the  shafts,  the  ratchet-wheels,  the  pawls,  and  the  hand-levers, 
with  the  table  and  the  sliding  bars;  and  In  the  combination  of  the  swinging 
bIo(^a,  and  their  pivoting  straps,  with  the  extensible  frame  and  the  cl^p< 
ing  Iwlts,  as  hereinafter  fully  described." 

There  are  four  claims,  all  of  which,  except  the  first,  are  combina- 
tion claims.  The. elements  of  the  mechanism  are  old,  but  it  is  claimed 
that  a  new  and  useful  result  has  been  secured,  to-wit.  a  larger  surface 
area  of  the  hide  by  stretching  it  in  every  direction  under  a  strain 
equally  and  simultaueously  distributed  over  the  whole  surface. 

Various  defenses  have  been  set  np  in  the  answer,  but  on  the  final 
hearing  the  principal  stress  seems  to  have  been  laid  upon  the  two 
following:  (1)  That  the  complainant  was  not  the  original  and  first 
inventor  of  the  combined  mechanism  of  the  second,  third,  and  fourth 
claims.    (2)  Not  infringement,  as  the  only  machine  used  by  the  de- 
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feudants  was  constraeted  with  the  knowledge  and  consent  ci  the  in- 
ventor before  any  application  was  made  iot  the  patent. 

1.  With  regard  to  the  first*  it  is  insisted  by  the  defendants  that  the 
mechanism  of  the  second  and  third  claims  was  the  invention  of  one 
Levi  Bederick,  and  that  the  fourth  claim  was  suggested  by  the  de- 
fendant Reynolds.  It  appears  from  the  testimony  that  during  the 
summer  of  1876,  and  while  the  complainant  was  a  member  of  the 
firm  of  Reynolds,  Duffy  &  Co.,  he  was  engaged  in  perfecting  his  de- 
viees  preparatory  to  applying  for  a  patent.  He  caused  to  be  con- 
structed, at  the  expense  of  the  firm,  a  completed  mechanism  in  order 
to  test  the  practicability  and  usefuloess  of  his  machine  for  stretching 
hides.  A  machinist  named  Dederick  was  called  upon  to  do  the  work. 
The  complainant  testifies  that  be  explained  the  invention  to  him,  and 
consulted  with  him  as  to  the  best  means  of  accomplishing  the  draired 
result. 

*'I  took  him  up  statra,"  lie  says,  "and  showed  him  a  frame  of  the  table 
with  wtiich  I  had  been  experimenting  and  explained  their  operation  to  him; 
and,  standing  there  at  the  table,  I  told  him,  '  I  now  want  a  table  constructed 
with  an  outside  frame  similar  to  tliis  one,  and  in  it  put  eight  slides  or  arms 
to  be  operated  with  levers  and  a  windlass,  so  connected  that  when  the  wind- 
lass is  turned  the  levers  will  cause  Uie  slides  to  move  outwards  all  at  the  same 
time,  just  like  moving  your  hands  oat  this  way,  [sb«tcbing  apu^  his  bands.] 
The  slides  or  arms  moving  out  from  the  sides  must  be  near  the  ends ;  those 
moving  out  from  the  ends  must  be  near  the  sides.  In  these  slides  1,  want 
holes  bored  and  pegs  or  stops  made  to  fit  them,  so  they  may  be  moved  from 
one  hole  to  another,  as  may  be  needed.  These  pegs  must  stand  high  enough 
from  the  top  of  the  slides  to  catch  the  sides  and  ends  of  the  table;  then  the 
operation  will  be  this:  Put  the  frame  on  the  table;  loosen  the  comer  bolts; 
see  the  size  of  the  hide;  adjust  the  frame  and.  pegs  or  stops  to  it;  tack  the  hide 
on;  turn  the  windlass;  that  moves  the  slides;  the  pegs  move  with  them  and 
extend  the  frame;  when  far  enough  extended,  fasten  the  corner  bolts,  loosen 
the  windlass,  take  the  frame  off  the  table,  and  the  slides  fall  back  to  the  start- 
ing point.*  I  then  asked  him  if  he  miderstood  my  description.  His  answer 
was:  *  I  do;  give  me  the  measurements,  and  I  will  make  ttie  table  just  as  you 
have  dwcribed.' " 

Mr.  Dederiok  gives  the  whole  statement  an  unequivocal  denial.  He 
says  Ksftt  he  was  temporarily  residing  in  Newark  from  the  month  of 
February,  1876,  to  the  spring  of  1S77,  occapying  a  part  of  the  tan- 
nery of  Reynolds  &  Word,  endeavoring  to  develop  a  new  tanning  pro- 
cess. While  he  was  there  the  complainant  became  a  member  of  the 
firm.  About  the  month  of  May,  1876,  Mr.  Duffy  took  the  witness  to 
an  upper  room  in  the  building  and  exhibited  to  him  a  stretching  table 
and  frame,  and  explained  to  him  its  construction  aiid  mode  of  opera- 
tion. He  also  stated  to  him  the  result  he  sought  to  accomplish,  but 
gave  no  hint  or  made  any  suggestion  of  the  way  of  doing  it.  His 
plan  of  spreading  the  frame,  so  as  to  stretch  the  hide,  was  carried 
out  by  the  use  of  sorews,  which,  he  said,  was  too  slow  in  operation. 
He  asked  him  if  he  could  get  up  anything  that  would  answer  that 
purpose  and  be  better.  The  witness  replied  that  he  thought  he  could. 
He  then  studied  upon  the  matter,  and  afterwards  explained  to  DuSy 
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and  Eeynolds  ibe  plan  that  he  ooneeived,  and  they  concloded  to  try  the 
experiment.  He  expressly  claims  that,  exoepting  the  frame,  all  the 
parts  and  mechanism  of  the  table  were  made  after  his  own  planning, 
without  a  BQggestion  from  the  oomplainaot  of  any  method  or  mech- 
anism by  vhieh  it  could  be  made  operativo.  He  first  tried  a  simple 
lever  to  be  operated  with  the  foot,  but  this  proved  insufficient  in 
power.  He  then  substituted  the  windlass  with  a  band-lever  and  the 
pawl  and  ratchet. 

It  is  also  claimed  that  the  swinging  blocks  attached  to  the  damp- 
ing bolts  of  the  stretching  frames  (the  subject  of  the  fourth  claim  of 
the  patent)  were  the  invention  of  tho.  defendant  Beynolds,  and  was 
oommunioated  by  him  to  the  complainant.  Reynolds  testifies  that 
when  the  frames  were  first  put  in  use  it  was  found  that  there  wf^s  a 
looseness  at  the  shoulders  of  the  hide,  between  the  neck  and  the  fore- 
shank,  which  was  objectionable.  To  remedy  this  he  proposed  to 
I)u£^  the  use  of  the  swinging  block,  as  shown  in  the  model,  and 
made  a  drawing  of  the  same  on  an  iron  door  with  chalk,  which  he 
exhibited  to  the  complainant.  The  latter  thought  it  was  a  good  de- 
vice, and  said  they  had  better  have  some  made  for  trial,  which  was 
done.  Afterwards  all  the  frames  were  provided  with  these  swinging 
blocks.  * 

This  statement  is  explicitly  denied  by  Duffy.  He  says  that  after 
Dederiok  had  completed  the  frames  under  his  directions,  and  after  the 
firm  of  Reynolds,  Duffy  &  Co.  had  begun  to  use  them,  he  discovered 
that  the  bag-piece  hung  over,  and  that  there  was  not  sufficient  tack- 
ing surface  on  the  face  of  the  frame  to  accommodate  it,  and  he  or- 
dered the  pieces  to  be  put  on  the  outside  edge  of  the  ends  of  the 
frames,  to  increase  the  tacking  surface,  and  also  the  piece  on  the  in- 
side of  the  neck,  where  the  middle  of  the  neck  came,  for  the  same 
purpose. 

"After  that,"  he  continued,  "I  told  BeynoMs  •  •  •  that  I  wanted  an  at- 
tachment mode  for  the  frames.  I  said  to  him,  *  Please  come  with  me  to  the 
drying  loft,  and  Z  will  explain  toyou  just  what  I  want  made.'  He  did  so;  and 
at  the  table,  standing  right  over  it,  I  said  to'  him:  ■  I  want  a  piece  of  board 
tills  shape,*  describing  it  just  as  it  Is  here,  pointing  with  my  finger,  [the  wit- 
ness points  to  the  swinging  corner-blocks  in  complainant's  exhibit  model,] 
'fastened  with  hoop-iron  straps  to  the  corner  bolt,  light  and  narrow  straps  on 
the  board  in  this  shape,  and  long  enough  to  cross  each  other,  so  as  to  admit 
of  being  riveted  to  one  end  of  a  wider  and  heavier  steap,  which  at  the  other 
end  I  want  punched  to  admit  the  comer  bolt.  These  straps  on  the  board 
must  be  narrow,  so  as  to  interfere  as  little  as  possible  with  the  tacking  sur- 
fece,  and  the  connecting  strap  wide  enough  and  heavy  enough  to  leave  stick 
enough,  after  punching,  to  insure  the  necessary  strength.  Have  a  few  of 
ttiese  made  till  I  see  how  they  wlU  woiic.'  *  *  *  The  comer  pieces  were 
made  in  exact  accordance  with  my  request,  were  applied,  worked  well,  and 
became  part  of  the  frame." 

Such  contradictions,  arising,  it  is  hoped,  from  lapses  of  the  mem- 
ory, are  painful  and  embarrassing.  Looking  through  the  testimony 
for  corroboration  of  one  story  or  Uie  other,  I  do  not  find  much  in  the 
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case  to  materially  strengthen  either  side.  There  are  some  acknowl- 
edged facts,  hoverer,  in  the  sobsequent  eondoot  of  the  witnesses 
which  add  weight  and  foree  to  the  statement  of  the  complainant.  For 
instance,,  he  shortly  afterwards  applied  for  the  patent,  embracing  all 
these  elements  of  the  combination,  making  oath  that  he  was  the  orig- 
inal and  first  inventor,  and  with  %he  knowledge  of  Beynolds  and  De- 
derioh,  and  without  any  (^position  on  their  part  except,  as  they  al- 
lege, a  feeble  and  half-hearted  inquiry  whether  he  did  not  intend  to 
recognize  their  suggestions  as  entitling  them  to  some  interest  in  the 
patent  The  firm  of  which  Beynolds  was  a  member,  and  with  his 
assent,  began  to  pay  to  the  complainant  royalties  for  its  use  as  snon 
as  the  letters  patent  were  granted^  and  l^ederiek  acknowledges  that 
years  after  the  patent  was  obtained  he  asked  permission  of  the  pat- 
entee to  constmct  a  single  machine  for  the  use  of  a  relative,  which 
was  refused  unless  he  would  agree  to  pay  the  fixed  royalty  for  the 
same. 

But,  waiving  all  this,  the  burden  of  proving  such  a  defense  is  upon 
the  defendants.  Any  doubt  respecting  the  evidence  is  fatal.  This 
was  held  to  be  the  law  by  the  circuit  justice  (Bbadlbt)  and  the  judge 
of  this  circuit  (MoKbnnan)  in  Patterson  v.  Duffy^  20  Fed.  Bep.  641, 
in  which  these  learned  judges,  when  considering  the  allegation  that 
the  complainants  derived  their  idea  of  the  patented  invention  from 
some  third  party  who  first  conceived  it  and  communicated  it  to  them, 
said : 

"  The  proofs  are  conflfcting,  and  ^rliile  we  are  of  the  opinion  that  the  scales 
incline  in  favor  of  the  complainants,  It  can,  at  least,  be  said  with  confidence 
that  the  defense  is  not  clearly  sustained.  That  is  enough  to  resolve  the  case 
In  favor  of  the  complainants.'* 

2.  The  second  point  has  been  more  perplexing  and  troublesome. 
Section  4899,  Bev.  St.,  declares  that  every  person  who  purchases  of 
the  inrentor,  or  with  his  knowledge  and  consent  constructs,  any  newly- 
invented  machine  prior  to  the  application  of  the  inventor  for  a  pat- 
ent, or  who  sells  or  uses  one  so  constructed,  shall  have  the  right  to 
use,  and  vend  to  others  to  be  used,  the  specific  thing  so  made  or  pur- 
chased without  liability  therefor.  The  provision  is  explicit,  and  has 
existed  in  the  several  patent  acts  since  the  enactment  of  section  7  of 
the  act  of  March  3,  1839.  As  was  stated  by  the  supreme  court  in 
McChirg  v.  Kingelandj  ,1  How.  SOS,  its  object  was  twofold:  (1)  To 
protect  the  person  who  has  used  the  thing  patented,  by  having  pur- 
chased, constructed,  or  made  the  machine  to  which  the  invention  is 
applied,  from  any  liability  to  the  patentee  or  his  assignee;  (2)  to  pro- 
tect the  rights  granted  to  the  patentee  against  infringement  by  any 
other  persons.  For  before  this  section  any  public  use  or  sale  of  the 
thing  patented,  with  the  consent  and  allowance  of  the  inventor,  before 
his  application  for  a  patent,  was  a  defense  which  anybody  might  set 
up,  and  which  if  successful  avoided  the  patent  altogether.  Bee  sec- 
tion 15  of  the  act  of  July  4,  1856,  (5  St.  123.) 
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Bnt  section  4899  mnst  now  be  oonstrned  in  connection  with  sec- 
tion 4886  of  the  Beviaion,  and  it  may  be  said  generally  that  while 
the  latter  section  makes  void  every  patent  where  it  is  shown  that  the 
invention  was  in  public  use  or  on  sale  for  the  period  of  two  years 
before  the  application  for  the  patent,  the  former  one,  although  al- 
lowing the  letters  patent  to  stand,  excepts  from  liability  to  the  inventor 
all  persons  who  have  nsed  for  lees  than  two  years  any  patented  ma- 
chine or  articles  that  has  been  purchased  or  eonstruoted  with  the 
knowledge  and  oonsent  of  the  inventor  prior  to  his  application  for  the 
patent. 

Let  ns  consider  the  facts  of  the  present  case  in  connection  with 
the  statnte.  The  application  for  the  patent  was  made  October  14, 
1876.  Duffy,  the  patentee,  became  a  member  of  the  firm  of  Reynolds, 
Duffy  <fe  Go.  in  the  early  spring  of  the  same  year.  He  had  been  ex- 
perimenting npon  a  stretching- machine  a  year  or  two  before  this 
time,  and  had  not  succeeded  in  constructing  one  that  worked  to  bis 
satisfaction.  Accepting  his  statement  as  true,  because,  although 
denied,  it  has  not  been  overborne  by  satisfactory  preponderating  evi- 
dence, he  exhibited  to  Reynolds  and  to  Dederick.  shortly  after  his  pro- 
motion to  the  partnership,  the  point  to  which  be  had  reached  in  his 
invention,  and  the  mechanism  with  which  he  proposed  to  complete  it. 
At  his  request,  and  with  the  assent  of  Beynolds  that  the  firm  should 
be  responsible  for  the  expenses,  Dederick  began  to  eoDstmct  a  ma- 
chine embracing,  in  order  to- make  it  effective,  the  mechanism  which 
was  afterwards  patented,  and  finished  the  same  as  early  as  June  or 
July  of  that  year.  When  completed  it  was  set  up  in  the  establish- 
ment of  Beynolds,  Duffy  &  Co.,  and  nsed  by  them  before  and  after 
the  application  for  the  patent;  the  patentee  consefiting  that  they 
should  have  it  without  the  payment  of  royalty  as  long  as  the  firm  con- 
tinned.  The  partnership  was  dissolved  in  the  month  of  February, 
1882,  and  the  machine  and  frames  were  sold  and  transferred  by  Duffy, 
the  retiring  partner,  to  the  defendants.  It  is  in  evidence,  and  not 
disputed,  that  when  the  sale  took  place  the  complainant  asked  the 
defendant  Reynolds  whether  he  expected  to  pay  the  usual  royalty, 
stating  that  no  use  would  be  allowed  without  such  payment, — this 
was  in  February,  1883, — and  Reynolds  replied  that  he  would  think 
about  it.  He  thought  about  it  until  the  month  of  June  following, 
when  he  wrote  to  Daffy,  declining  to  pay  anything  for  the  use  of  the 
invention,  not  because  he  had  purchased  the  machine  and  therefore 
had  the  right  to  use  it,  but  because  he  considered  the  patent  entirely 
invalid  and  worthless.  What  right  or  privilege  of  using  the  machine 
and  frames  did  the  defendants  acquire  by  such  construction,  purchase, 
and  use  prior  to  the  application  for  a  patent  ?  Or,  in  other  words,  was 
this  such  a  publio  use  or  sale,  with  the  knowledge  and  consent  of  the 
inventor  of  the  thing  afterwards  patented,  that,  under  the  provisions 
of  section  4S99,  the  patentee  is  estopped  from  demanding  royalty  for 
its  continued  use? 
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I  have  no  difficulty  about  the  first  oonBtraction  by  Dederiok,  under 
the  direction  and  Buperviaion  of  Duffy.  That  was,  doubtless,  allow- 
able.  The  facts  clearly  show  that  it  was  by  way  of  experiment,  or  iu 
order  to  bring  the  inTention  to  greater  praotieability.  Curt.  Fat.  § 
134;  Citif  of  Elizabeth  t.  Pavement  Co,  07  U.  S.  134.  He  had  the 
right  to  defer  his  application  for  the  patent,  and  to  hold  the  completed 
machine  for  a  reasonable  time  for  experimental  purposes.  But  after 
it  was  completed  and  tried  and  found  to  be  successful,  did  he  not 
fly  in  the  face  of  this  section  by  oonsenting  to  and  sanotioning  its 
public  use  by  Beynolds,  Da£fy  &  Go.  before  be  filed  his  application 
for  a  patent,  and  can  he  now  complain  because  the  purchasers  of  the 
"specific  machine"  demand  the  privilege  of  its  further  use  without 
oompensation  to  the  inventor  ? 

After  soiihe  hesitation,  I  have  reached  the  oonolusion  that,  while  the 
complainant's  patent  is  valid,  there  has  been  no  infringement  by  the 
defendants,  under  the  provisions  of  section  4899,  by  their  use  of  the 
invention,  and  will  not  be  as  long  as  they  confine  themsdves  to  the 
"specific  machine"  and  frames,  the  use  of  which  the  inventor  oon- 
sented  to  and  allowed  before  he  applied  for  the  patent. 

Let  the  bill  be  dismissed. 


1.  HtbTepobbs— PanaoHAi.  Injuries. 

Vesselg  (imptuyiDg  stevedores  to  work  upon  the  ship  are  bound  to  provide 
reasonabte  safeguards  against  danger  arising  from  peoullaritles  in  the  consbruo- 

tton  of  tlie  vessel. 

2.  Same— Mutual  Fault. 

The  steamer  M.  M.  employed  the  Hhelant  as  one  of  a  ea.ig  of  stevedores* 
men  to  shovel  coal  at  aiglit. '  There  wua  a  "  lower  bridge,"  about  60  feet  long, 
amid-shipa,  cxtendinf  acroas  from  rail  to  rail,  alx>ut  six  feet  above  the  main 
deck,  over  which  the  libelant  had  to  pass.  He  went  up  a  ladder  forward  on 
the  port  side,  through  the  opening  iu  the  guard-rail',  passed  directly  aft  to  an 
opcuing  iu  the  rail  corresponding  to  that  forward,  except  that  the  opening  was 
four  inches  narrower.  Supposing  It  to  lead  to  a  similar  ladder,  he  went  to  step 
down,  but,  no  ladder  beinfr  there,  he  lost  his  hold,  foil,  and  broke  his  collar* 
bone,  and  was  laid  up  three  months.  The  latter  opening  had  never  been  used 
for  a  ladder,  and  was  not  guarded.  Meld,  that  there  was  negligence  on  both 
sides:  in  the  ship,  because  theopcningwas  unusual  and  dangerous,  and  should 
have  l>een  guarded ;  In  the  lilralant,  for  not  using  more  caution  In  the  night- 
time upon  a  ship  with  which  he  was  unacquainted. 
8.  Bame— UAHAfiBB  Allowed. 

Following  The  Wanderer,  20  Fed.  llcp.  140,  72  days'  wases  were  allowed  the 
libelant,  notwithstanding  his  concurrent  negligence,  as  within  the  discretion- 
ary power  of  a  court  of  admiralty,  and  because  demanded  in  the  Interests  of 
Justice  and  humanity,  as  well  as  of  public  policy,  to  prevent  the  multiplication 
of  accidents  whereby  the  poor  become  a  public  cliarge  through  the  concurriofc 
fault  of  others.  Various  classes  of  cases  cited  In  which  damages  are  divided 
in  admiraltj. 
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In  Admiralty.    Personal  injories. 
Jot,  A.  Patrick,  for  libelant. 

Butler,  StiUman  d  Hubbard  and  W.  M/fnderte,  for  claimant. 
.  Bbown,  J.  The  libelant  vas  one  ol  a  gang  of  stevedores'  men 
who,  on  the  evening  of  October  27, 1884,  went  aboard  the  steam-ship 
Max  Morris,  lying  at  her  wharf,  to  shovel  coal.  In  passing  from 
forward  aft,  the  libelant  was  obliged  to  pass  over  what  is  termed  the 
"lower  bridge,"  a  structure  about  50  feet  long  amid-ships,  extending 
from  rail  to  rail,  and  about  6  feet  above  the  main  deck.  He  went  np 
a  ladder  of  the  nsoal  kind  on  the  port  side;  passed  directly  aft  on 
that  side;  and,  finding  an  opening  through  the  guard-rail  at  the  after- 
end  of  this  lower  bridge,  corresponding  in  place  with  the  forward 
opening,  supposed  it  to  lead  down  to  a  ladder  similar  to  the  ladder  for- 
ward. It  being  nearly  dark,  be  did  not  observe  and  did  not  suspect 
that  no  Iftdder  was  there;  and,  putting  his  foot  down  to  the  supposed 
steps,  lost  his  hold,  fell  to  the  main  deck  below,  broke  his  collar 
bone,  and  was  for  a  time  disabled.  This  libel  was  filed  to  recoyer  his 
damages. 

Each  Bide  strenuously  contends  that  the  other  is  solely  to  blame 
for  this  accident.  The  ship  is  claimed  to  be  responsible,  because  her 
construction  was  unusual ;  because  this  rear  opening  was  dangerous 
and  calculated  to  mislead  persons  not  previously  acquainted  with  the 
peculiar  straotnre  of  the  ship ;  because  the  opening  through  the  rail- 
ing was  in  a  place  where  a  ladder  would  naturally  be  expected;  and" 
because,  being  unguarded  by  a  chain  or  otherwise,  and  not  notified  to 
the  libelant,  it  was  no  better  than  a  pitfall  for  the  unsuspecting  work- 
men.  The  libelant  is  claimed  to  be  solely  responsible,  because  he 
exercised  no  reasonable  caution  in  going  in  the  night-time  about  a  ship 
with  which  he  was  unfamiliar;  because  ships  vary  in  the  details  of 
thoir  construction  as  much  as  houses,  and  no  set  type  can  be  pre- 
sumed upon ;  because  the  opening  in  the  rail  at  this  place  was  not 
designed  for  a  ladder,  but  for  the  play  of  the  small-boat  which  was 
upon  the  outer,  side  of  it;  because  no  ladder  had  ever  been  there, 
and  the  opening  was  bat  14  inches  wide,  whereas  the  opening  for  a 
ladder  is  always  at  least  IS  inches  wide;  and  beoaose  it  was  evident 
carelessness,  as  it  is  said,  for  a  laborer  to  push  through  so  narroV  an 
opening  at  night  and  undertake  to  go  down  without  first  ascertaining 
whether  there  was  a  ladder  there  or  not. 

The  evidence  shows  that  the  construction  of  this  "lower  bridge" 
was  somewhat  nnusual  but  not  unexampled,  and  that  the  descent  aft 
was  on  the  starboard  side  from  a  platform  extending  fore  and  aft  and 
facing  aniid-ships.  The  experts  examined  differed  as  to  the  propriety 
or  necessity  of  a  guard  at  an  opening  of  but  14  inches,  such  as  that 
through  which  the  libelant  fell.  The  very  competent  expert  on  the 
part  of  the  steam-ship  apparently  based  his  testimony,  in  part  at 
least,  npon  the  assumption  that  a  man  could  not  pass  through  such 
an  opening  without  turning  or  squeezing.    Experiment,  however, 
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shows  that  this  might  possibly  be  done,  though  not  readily;  and  that 
it  would  not  be  likely  to  happen  in  a  person's  ordinary  movements, 
the  rail  being  about  three  feet  high. 

The  considerations  urged  upon  each  side  are  manifestly  entitied  to 
weight;  and  I  find  myself  constrained  to  hold  each  in  sabatantial 
fault  contributing  to  the  accident.  It  is  impossible  to  absolTe  lands- 
men, accustomed  to  work  upon  vessels  in  port,  from  reasonable  care 
and  attention  to  their  movements  abont  vessels  with  which  they  are 
unacquainted.  The  darkness  in  this  case  made  it  the  dnty  of  the 
libelant  to  ezercue  the  greater  care  in  bis  movements,  or  else  to  sup- 
ply himself  with  one  of  the  several  lights  that  were  provided  by  the 
ship,  but  were  unused.  On  the  other  hand,  reasonable  consideration 
for  the  safety  of  workmen  coming  on  board  ia  a  duty  imposed  by  law 
upon  the  owners  and  masters  of  vessels,  both  from  humanity  to  the 
workmen,  and  from  policy,  to  prevent  them  from  becoming,  through 
accident,  a  public  charge.  Beasouable  consideration  demands  that 
some  safeguards  shall  be  provided  against  any  peculiarities  of  the 
vessel  that  are  naturally  oaloulated  to  mislead  the  nnwary,  and  to 
involve  them  in  danger  and  injury  unawares.  Though  this  opening 
was  somewhat  smaller  than  the  usual  opening  for  ladders,  it  was  not 
so  small  as  to  be  impracticable  for  such  a  use.  The  difference  was 
slight,  certninly  not  sufficient~to  be  ordinarily  observable  in  the  dark, 
^  nor  sufficient  to  be  in  itself  a  notice  that  the  opening  was  not  a 
passage-way,  or  to  serve  as  a  warning  in  the  night-time,  when  its 
small  size  might  not  be,  and  in  this  case  was  not,  perceived;  while 
its  position,  where  a  ladder  is  usually  found,  and  being  opposite  to 
the  forward  ladder,  afforded  so  strong  a  natural  supposition  that  a 
ladder  was  there  that  not  a  doubt  of  it  occurred  to  the  libelant.  In  my 
judgment,  it  was  clearly  dangerous;  it  should  have  been  guarded  by 
a  chain,  or  some  other  preoantionary  measure,  snoh  as  might  easily 
have  been  provided.  The  MankassHt,  19  Fed.  Bep.  480;  The  Pilot 
Soy,  33  Fed.  Rep.  103. 

As  I  must  find  the  libelant  also  chargeable  witl^  negligence  in  the 
particulars  above  mentioned,  the  question  is  presented  whether,  in  a 
coui^  of  admiralty,  in  a  case  of  personal  injuries  to  landsmen  arising 
from  the  concurrent  negligence  of  the  ship  and  of  the  libelant,  any- 
damages  can  be  awarded;  or  whether  the  libel  must  be  dismissed, 
according  to  the  rule  in  common-law  cases.  That  the  rule  of  the 
municipal  law  should  be  followed  has  been  presumed  or  implied  in 
several  cases  in  the  district  courts.  See  The  Germania,  9  Ben.  356 ; 
Holmes  v.  Oregon  d-  C.  Ry.  Co.  6  Fed.  Eep.  523,  538;  The  ChandoSy 
4  Fed.  Eep,  645,  649;  The  Kate  Cann,  8  Fed.  Bep.  719;  The  Man- 
hassett,  19  Fed.  Eep.  430.  The  cases  of  Sunney  v.  HoU,  15  Fed. 
Eep.  880,  and  Dwycr  v.  National  S,  S,  Co.  17  Blatchf.  472.  S.  C.  4 
Fed.  Bep.  493,  were  cases  at  law.  The  cases  cited  ofi  injury  through 
the  negligence  of  fellow-servants  are  not  applicable. 

This  question  has  recently  been  carefully  examined  in  the  circuit 
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conrt  by  Judge  Pabdee,  of  the  Fifth  circuit,  in  the  cases  of  The  Ex- 
plorer, 30  Fed.  Bep.  135,  and  The  Wanderer,  Id.  140.  No  deoiaion 
has  been  made  upon  the  precise  point  in  this  circuit.  It  is  clear  that 
in  admiralty  causes,  even  iu  cases  of  personal  injuries,  this  court  is 
not  strictly  bound  by  the  common-law  rules.  The  language  of  the 
supreme  court  in  The  Marianna  Flora,  11  Wheat.  54,  and  Tke  Pal- 
myra, 12  Wheat.  1,  cited  by  Judge  Pardee,  sufficiently  shows  this. 
Bnt  the  same  considerations  of  justice,  of  prudence,  and  of  policy, 
■Vjfhich  have  caused  that  rule  to  be  adopted  so  widely  in  the  common 
law  and  in  the  civil  law,  should  doubtless  lead  to  its  observance  in, 
ordinary  c^ses  in  admiralty.  3ee  The  E.  B.  Ward,  Jr.,  20  Fed.  Bep. 
702.  '*A  party  who  is  in  delieto,*'  says  Stobt,  J.,  in  The  Marianna 
Flora,  above  cited,  "ought  to  make  a  strong  case  to  entitle  himself  to 
general  relief."  i 

But  not  in&equently  cases  do  arise  in  which  the  common-law  rule 
is  manifestly  inequitable;  strong  cases,  in  which  justice,  humanity,  and 
pnblie  policy  alike  demand  that  those  who,  by  their  concnrrent  neg- 
ligence, baVe  caused  great  suffering  and  injury  to  those  dependent 
npon  their  daily  earnings  for  support  should  not  be  exempted  from 
all  charge,  simply  because  some  contributory  fault  may  be  found  in 
the  sufferer.  The  practice  in  admiralty  to  apportion  damages  in 
cases  of  mntual  fault  is  not  strictly  confined  to  coilisions  and  prize 
eauses.  It  has  been  applied  in  this  district  and  in  this  circuit  to 
cases  of  loss  by  negligent  navigation  by  tugs,  where  both  parties  are 
chargeable  with  fault,  and  public  policy  demands  that  both  be  made 
responsible,  {The  Wm.  Murtaugh,  3  Fed.  Rep.  404;  S.  C.  17  Fed. 
Bep.  260 ;  The  Wm,  Cox,  3  Fed.  Bep.  645,  affirmed  in  the  circuit 
court,  9  Fed.  Bep.  672;  Connolly  v.  Bo»8,  H  Fed.  Bep.  342;  The 
Bordentown,  16  Fed.  Eep.  270;)  where  the  tow  was  not  in  proper 
condition,  (Pkiladelpkia  d  R.  R.  Co,  v.  New  England  Tranep.  Co.  24 
Fed.  Bep.  505;  The  Oswego,  8  Ben.  129;)  to  injuries  of  boats  on 
the  bottom  of  slips;  (Christian  v.  Van  Taeeel,  12  Fed.  Bep.  884;)  to 
injuries  to  old  boats,  {The  Syracvee,  IS  Fed.  Bep.  828 ;  Tke  Reba,  22 
Fed.  Bep.  546 ;)  and,  by  Judge  Sfraque,  to  loss  by  leakage  from  dif- 
ferent causes  attributable  to  each  party.  Snow  v.  Carrath,  1  Spr.  324. 

These  cases  proceed  upon  an  equitable  judgment  and  discretion  that 
are  admissible  in  the  admiralty  to  a  greater  extent  than  exists  in  com- 
mon-law causes.  Where  the  common-law  rule  controls,  or  is  supposed 
to  be  binding,  the  demands  of  obvious  justice  are  constantly  leading 
to  new  modifications  of  what  shall  be  deemed  such  contributory  negli- 
gence as  to  bar  recovery,  and  to  the  adoption  of  peculiar  views  of  the 
facts,  both  by  the  court  and  by  juries,  such  as  would  not  be  taken  but 
for  the  hardship  of  the  case. 

Deference  to  the  ruling  of  the  circuit  judge  of  the  Fifth  circuit  in  the 
casesabove  quoted,  as  well  as  the  approval  of  my  own  judgment,  leads 
me  to  follow  the  rule  suggested  by  him  in  cases  of  this  kind,  involv- 
ing great  hardship  and  suffering,  at  least  until  this  view  be  overruled, 
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viz.,  "to  £^ve  or  withhold  damages  aocordiag  to  principles  of  jnstioe 
and  equity,  considering  all  the  circumstances  of  the  case,  not  as  fuU 
compensation  for  the  injury,  but  as  required  by  decency  and  humanity 
from  a  party  vithout  whose  fault  there  would  have  been  no  injuzj." 
This  rule  has  been  again  recognized  by  him  in  the  case  of  The  Ma* 
hel  Comeaux,  24  Fed.  Bep.  490,  though  not  applied,  because  the  ves- 
sel was  found  not  in  fault.  I  may  add  that  the  same  considerations 
of  public  policy  that  demand  that  every  person  shall  take  proper 
care  of  himself — Shear.  &  fi.  Neg.  (2d  Ed.)  §  42 — also  demand  that 
ships  in  port,  on  board  whioh  acoidents  are  oonstantly  multiplying 
from  the  increasing  complications  of  their  arrangements,  and  from 
their  modem  appliances,  shall  not  be  practically  exempted  from  the 
duty  of  taking  any  reasonable  precautions  against  accident  by  proof 
of  some  slight  fault  in  the  sufferer;  and  that  they  shall  not,  by  their 
fault  and  negligence,  cause  those'  who  are  dependent  on  their  daily 
earnings  for  support  to  become  a  burden  and  a  charge  upon  the  pnb- 
lic.  "The  moiety  rule  in  collision  causes  was  adopted,"  says  Bradley, 
J.,  in  The  Alabama ^  02  U.  S.  697,  "for  the  better  distribution  of  justice 
among  mutual  wrong-doers."  See,  aho,  per  Nelson,  J.,  Thi  Cath- 
arine, 17  How.  170;  The  Hudson,  15  Fed.  Eep.  166. 

The  more  equal  distribution  of  justice,  the  dictates  of  humanity, 
the  safety  of  Ufe  and  limb,  and  the  pubhc  good  will,  I  think,  be 
clearly  best  promoted  by  holding  vessels  liable  to  bear  some  part  of 
the  actual  pecuniary  loss,  where  their  fault  is  dear,  provided  that  the 
libelant's  fault,  though  evident,  is  neither  willful,  nor  gross,  nor  inex- 
cusable; and  where  the  other  cironmstanoes  present  a  strong  case  for 
his  relief.  Such  a  rule  will  certainly  not  diminish  the  eare  of  laborers 
for  their  own  safety,  while  it  will  surely  tend  to  quicken  the  attention 
of  the  owners  and  masters  of  vessels  towards  providing  all  needful 
means  for  the  safety  of  life  and  limb. 

The  libelant  in  this  ease  was  treated  at  the  public  hospital  without 
chaise.  His  collar-bone  was  broken.  He  was  disabled  from  work 
for  about  three  months;  and,  though  working  steadily  now,  suffers 
some  drawbacks  from  the  accident,  and  probably  will  do  so  through- 
out  his  life.  This  is  a  case  sufficiently  strong,  as  it  seems  to  me,  to 
require  the  claimants  to  bear  some  part  of  the  damage  that  their  con- 
current negligence  occasioned.  FoUowing  the  precedent  of  The  Ex- 
plorer, supra,  I  shall  charge  to  the  libelant's  own  fault  all  his  pain 
and  suffering,  and  all  mere  consequential  damages;  and  charge  the 
vessel  with  his  wages  at  the  rate  of  two  dollars  per  day  for  75  work- 
ing days,  making  |150;  for  which  sum  a  decree  may  be  entered,  with 
costs. 
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WiHCHBLL  V.  Cablii  and  another. 

{Circuit  Oouiit  D.  Oonneetieut,   September  17,  1885.) 

Rbmotai.  of  Cause— CiTizENBHrp—FoBECLosunE  op  Mortgage— Co:»NECTicirr 
Statute, 

W.,  the  mortgagee,  a  ciUzea  of  Connecticut,  brought  suit  in  the  state  court 
of  Connecticut  to  foreclose  a  mortgage  on  land  situated  in  tliat  state,  and  to 
obtain  possession  of  the  land,  making  C.,  themortgngorand  maker  of  the  note, 
a  citizen  of  Connecticut,  and  D.,  a  citizen  of  New  York,  to  whom  O.  had  con- 
veyed the  equity  of  redemption,  partis  defendant.  C.  and  D.  were  in  posses- 
sion uf  tlie  land,  and,  undur  ttie  stalule  in  force  in  Connecticut,  D.  was  a  neces- 
sary party  to  tlie  suit.  JJeld,  tliat  tte  suit  was  not  removable  into  the  United 
Statcscourt;  folJowing  jlyrvsT.  K^^smij^,  112  U.S.  187;  B.  C.  S Sup.  pt.  Bep.  90. 

Motion  to  Bemand. 

John  W.  AVAngy  for  oomplaioant. 

John  H.Wkitinff,  for  defendants. 

Shipman,  J.  This  is  a  motion  to  remand  a  cause  to  the  state  oouri> 
upon  the  ground  that  it  was  improperly  removed.  It  was  removed 
under  the  second  clause  of  section  3  of  the  act  of  1875. 

Winobell,  the  mortgagee,  a  citizen  of  Connecticut}  brought  before 
the  proper  state  court  of  Connecticut  a  complaint  for  foreclosure  of  a 
mortgage  of  real  estate,  in  said  state,  against  Carll,  the  mortgagor, 
and  maker  of  the  note  secured  by  the  mortgage,  a  citizen  of  Con- 
necticut, and  Coney,  a  citizen  of  New  York,  to  whom  Carll  had  con- 
veyed the  equity  of  redemption.  Carll  and  Coney  are  alleged  to  be  in 
possession  of  the  mortgaged  land.  The  complaint  prays  for  foreclos- 
ure and  pos&esBion.  A  statute  of  the  state  of  Connecticut,  passed  in 
1878,  (SesB.  Laws  1878,  p.  314,)  is  as  follows: 

"Section  1.  The  forecloaure  of  a  mortgage  shall  be  a  bar  to  any  further 
suit  or  action  upon  the  mortgage  debt,  note,  or  obligation,  uuless  the  person  or 
persons  who  are  liable  for  the  payment  thereof  are  made  parties  to  such  fore- 
closure. 

"Sec.  2.  Upon  the  motion  of  any  party  to  a  foreclosure  the  court  shall  ap- 
point three  disinterested  appraisers,  who  shall,  under  oath,  appraise  the  mort- 
gaged property  within  ten  days  after  the  time  limited  for  redemption  shall 
have  expired,  and  shall  make  written  report  of  their  appraisal  to  the  clerk  of 
the  court  where  said  foreclosure  was  had,  which  report  shall  be  a  part  of  the 
files  of  such  foreclosure  suit,  and  such  appraisal  shall  be  final  and  conclusive 
as  to  the  value  of  said  mortgaged  property;  and  the  mortgage  creditor.  In  any 
further  suit  or  action  upon  the  mortgage  debt,  note,  or  obligation,  shall  recover 
only  the  difference  between  the  value  of  the  mortgaged  property  as  fixed  by 
such  appraisal  and  the  amount  of  his  claim." 

Another  statute  of  said  state,  passed  in  1875,  (Sess.  Laws  1876, 
p.  30,)  is  as  follows : 

"Whenever  any  forecloaure  or  other  suit  in  equity  shall  be  brought  asking 
for  any  relief  in  relation  to  lands,  the  petitioner  may  in  his  till  pray  for  the 
possession  of  such  lands,  and  the  court  may,  if  it  grant  his  petition  and  find 
he  is  entitled  to  the  possession  of  such  lands,  issue  its  execution  of  ejectment, 
coramanding  the  ofUcer  to  eject  the  person  in  possession  of  such  lands,  and 
to  place  the  petitioner  in  possession  thereof;  and  such  officer  shall  proceed 
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with  such  execution  in  tlie  same  manner  as  in  executions  in  ejectment  at  law : 
provided,  no  execution  shall  issue  ag^alnst  any  persons  in  possession  who  are 
not  made  parties  to  the  petition." 

The  queBtton  depends  entirely  npon  these  statntes,  or  one  of  them. 
Did  they  not  exist,  Garll  woald  have  been  an  unneoesBary  party. 
Swift  V.  Edson,  5  Conn.  632. 

I  shall  refer  only  to  the  statnte  of  1878.  The  complainant,  in  order 
to  preserve  his  legal  rights  against  the  maker  of  the  note,  ^as  com* 
pelled  to  make  him  a  party  to  the  complaint  for  forecloBore.  Com- 
plete relief  coald  not  be  obtained  nnless  this  bad  been  done;  for,  al- 
thoagh  an  execution  conld  not  be  issued  against  Carll  in  this  proceed- 
ing, no  judgment  oould  ever  be  rendered  against  him  unless  he  had 
been  made  a  party  to  this  suit.  There  is,  as  in  the  case  of  Ayret  t. 
Witicall,  112  U.  S.  187,  S.  C.  6  Sap.  Ct.  Rep.  90,  "bnt  one  cause  of  ac- 
tion,"— the  mortgage,  and  the  debt  which  it  eeenred; — and  it  was  in- 
dispensable, if  the  complainant  wished  to  preserve  the  legal  liability 
of  Carll  npon  the  note,  and  to  keep  nnimpaired  his  own  right  to  com- 
pletle  relief  npon  his  canse  of  action,  to  make  Carll  a  defendant.  The 
question  which  is  here  involved  comes  within  the  principle  decided,  in 
Ayres  v.  Wigwall. 

The  motion  to  remand  is  granted. 


Eloik  Cahnino  Co.  v.  Atchison,  T.  &  S.  F.  B.  Co. 

iCireuU  Court,  N.  D.  loaa,  E.  D.  188S.) 

JuHiflDiOTioN  —  FonEiGN  Raii^boad  Cokporation  —  Wbonofol  Dbltvbiit  of 
Goods  ut  Anotbkr  State— Code  Iowa,     2582,  2S86. 

The  atate  and  federal  courts  in  Iowa  have  no  jurisdiction  of  an  action  brought 
br  a  citizen  of  lownfordamagesforthewroagfuldeUrery  of  goods  la  Colonic, 
Buipped  overa  line  of  railroad  forming  a  continuous  or  through  line,  against 
the  railroad  company  making  such  duivery,  wtalcli  was  chariered  in  Kansas 
and  operatL'd  its  liue  of  road  in  that  state,  and  in  Colorado  and  New  Mexico, 
but  not  in  Iowa,  and  that  had  no  agent  or  office  in  the  latter  state. 

At  Law.    Demurrer  to  plea  to  jurisdiction. 

Rickel  d:  Bull,  for  plaintiff. 

McCrary  d  Hagerman  and  James  Hagerman,  for  defendant. 

Shiaas,  J.  This  action  was  originally  bronght  in  the  superior  court 
of  Cedar  Bapids,  Iowa.  The  defendant,  at  the  time  it  appeared  in 
that  court,  filed  a  plea  to  the  jurisdiction  of  the  court,  and  also  a  pe- 
tition for  the  removal  of  the  cause  into  this  court,  which  petition  was 
granted.  '  Upon  the  filing  of  the  record  in  this  tribunal  the  plain- 
tiflE  demurred  to  defendant's  plea  to  the  jurisdiction,  and  the  cause 
is  now  before  the  court  npon  the  issue  thns  presented.  In  the  peti- 
tion fii^d,  the  plaintiff  aveira  that  it  is  a  corporation  organized  under 
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the  la^s  of  the  state  of  Iowa,  and  that  on  the  twenty-fourth  of  Octo- 
ber, 1884,  one  0.  C.  Evans,  of  Pueblo,  Colorado,  ordered  of  plaintiff 
certain  goods,  to  be  forwarded  to  Pueblo;  that  the  plaintiff  delivered 
said  goods  to  the  Burlington.  Cedar  Bapids  &  Northern  Bailway  Com- 
pany, "as  the  initial  line  of  railway  engaged  in  transporting  said 
goods  to  said  point;"  that  said  plaintiff,  not  knowing  said  Evans, 
and  not  wishing  to  deliver  said  goods  to  him  until  he  had  paid  for 
the  same,  consigned  said  goods  to  themselves  at  Pueblo,  and  drew  a 
draft  for  the  price  thereof  upon  Erana  through  the  First  National 
Bank  of  Pueblo,  accompanied  with  an  xorder  upon  defendant  for  the 
delivery  of  the  goods;  that  the  defendant  delivered  the  goods  to  said 
Evans  wrongfully,  before  he  had  paid  for  the  same;  that  Evans  is 
insolvent,  and  plaintiff  has  been  unable  to  collect  the  price  of  said 
goods  from  him ;  wherefore,  defendant  is  liable  to  the  plaintiff  for  the 
loss  thus  caused.  In  the  plea  to  the  jurisdiction  of  the  superior  court 
of  Cedar  Bapids,  filed  by  defendant,  it  is  averred  that  the  defendant 
is  a  corporation,  created  under  the  laws  of  the  state  of  Kansas,  en- 
gaged in  operating  a  line  of  railway  in  Kansas,  Colorado,  and  New 
Mexico;  that  it  was  not  or^nized  for  the  purpose  of  operating  any  line 
of  railroad  in  Iowa,  and  that  it  is  not  now  operating,  nor  has  it  ever 
operated,  any  such  line  in  Iowa ;  and,  further,  that  the  cause  of  action 
sued  on  did  not  grow  out  of,  and  is  in  nowise  oonnected  with,  any  of- 
fice or  agency  of  defendant  in  Iowa.  The  question,  therefore,  for 
determination  is  whether  the  courts  of  Iowa  have  jurisdiction  of  the 
defendant  under  the  facts  disclosed  upob  the  record  in  this  cause. 

Section  2582  of  the  Code  of  Iowa  provides  that  "actons  may  be 
brought  against  railway  corporations  *  *  *  in  any  county 
through  which  the  line  or  road  thereof  passes  or  is  operated."  Sec- 
tion 2585  farther  provides  that  "when  a  corporation,  company,  or 
individual  has  an  office  or  agency  in  any  county  for  the  transaction  of 
businOBS,  any  suit  growing  out  of  or  connected  with  the  business  of  that 
office  or  agency  may  be  brought  in  the  county  where  such  office  or 
agency  is  located."  These  provisions  apply  to  foreign  as  well  as  to  do- 
mestic corporations,  and  hence,  if  it  appeared  that  the  defendant  was 
operating  any  line  of  railway  in  the  state  of  Iowa,  or  that  it  had  an 
office  or  agency  in  any  county  for  the  transaction  of  business,  and  the 
cause  of  action  arose  out  of  business  connected  with  such  office  or 
agency,  then  the  courts  of  the  state  would  have  jurisdiction  over  the 
defendant,  as  the  case  would  then  be  within  thQ  principles  laid  down 
in  Ex  parte  Sckollenberger,  96  U.  S.  369. 

Iq  the  case  now  before  the  court,  the  averments  of  the  plea,  which 
are  admitted  by  the  demurrer,  show  that  the  defendant  is  a  foreign 
corporation,  and  that  it  is  not  operating  a  line  of  railway  within  the 
state  of  Iowa;  and  that  the  cause  of  action  did  not  grow  out  of  any 
business  transacted  at  any  office  or  agency  of  the  defendant  in  Iowa. 
Under  these  circumstances,  the  defendant  corporation  cannot,  at  the 
time  of  the  alleged  service  of  the  notice  upon  it,  be  said  to  have  been 
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within  the  jnrisdietion  of  either  the  etate  or  federal  conrts  in  the 

state  of  Iowa. 

It  is  urged  in  argument  that  the  defendant,  by  its  appearance  in 
the  state  court,  waived  all  objection  to  the  jarisdiction  nnder  the  pro- 
visions  of  paragraph  3  of  section  of  the  Code.  This  section 
defines  the  mode  of  appearing  to  an  action,  and  is  not  intended  to 
define  or  establish  the  jarisdiction  of  ooorts  over  non-residents.  An 
appearance,  even  though  for  a  special  purpose,  obviates  the  necessity 
of  giving  the  party  appearing  any  further  or  formal  notice  of  the 
pendency  of  the  action.  If»  however,  the  filing  of  a  plea  to  the  juris- 
diction is  an  appearance  which  oonfers  jarisdiction,  according  to  the 
argument  of'  plaintiff,  then  it  would  be  impoudble  for  a  defendant 
to  question  the  jurisdiction,  or  to  obtain  a  ruling  thereon  in  his  favor. 
As  is  said  by  the  supreme  court  of  Iowa  in  CibtUa  v.  Manu/actwring 
Co.,  48  Iowa,  528,  paragraph  3  of  section  2626  "is  applicable  to  oases 
wherein  there  are  objections  to  *the  substance  or  service  of  the  no- 
tice.*** An  appearance  to  object  to  the  sufficiency  of*  the  notice  is 
one  thing,  and  an  appearance  to  object  to  the  jurisdiction  of  the  court 
is  another.  If  the  jurisdiction  does  not  exist,  an  appearance  for  the 
pnrpose  of  making  the  objection  does  not  confer  jurisdiction. 

Counsel  for  plaintiff  insists  in  ailment  "that  if  the  coart  bad  no 
jurisdiction  to  try  the  case,  it  was  because  the  subject-matter  of  the 
action  was  not  within  its  jurisdiction."  Herein  lies  the  error  of  the 
position  assumed  on  behalf  of  plaintiff.  The  subject-matter  of  the 
action  is  within  the  jurisdiction  of  the  superior  oourt  of  Cedar  Bapids; 
but  that  court  did  not  have  jurisdiction  of  the  ptrton  of  the  defendant. 
The  defendant,  being  a  corporation,  has  its  legal  home  in  the  state 
under  whose  laws  it  was  created;  that  is  to  say,  in  this  instance,  in 
the  state  of  Kansas.  It  may,  however,  by  its  agents  transact  busi- 
ness in  other  states,  unless  prohibited  from  so  doing  by  tbe  laws  of 
such  other  state  or  the  restrictions  in  its  charter.  As  is  expressly 
ruled  by  the  supreme  court  in  Ex  parte  ScholUnbergery  supra,  it  may 
under  such  circumstances  "consent  to  be  found  away  from  home  for 
the  purposes  of  suit  as  to  matters  growing  out  of  its  transactions." 

The  state  of  Iowa  has  in  substance  provided  that  any  corporation, 
company,  or  individual,  having  an  office  or  agency  in  any  county  in 
this  state  (or  the  transaction  of  business,  may  be  sued  in  such  county 
upon  any  cause  of  action  connected  with  or  growing  out  of  such  agency 
or  office,  or  the  business  transacted  thereat.  A  foreign  corporation 
doing  business  in  this  state  comes  within  this  statute,  and  is  deemed 
to  have  consented  to  be  found  within  the  state  for  the  purptMe  set 
forth  in  the  statute.  It  cannot,  however,  be  held  that  the  foreign 
corporation  has  consented  to  be  found  here  for  every  purpose,  nor  to 
consent  to  be  sued  in  the  courts  of  Iowa  in  cases  not  embraced  within 
the  provisions  of  the  statute.  But  in  the  case  at  bar  it  does  not  ap- 
pear that  the  defendant  corporation  ever  transacted  any  business  in 
Iowa,  or  ever  had  any  office  or  agent  located  in  the  atate.   The  le- 
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turn  of  the  officer  wlio  served  the  original  notice  shows  that  he  served 
the  same  upon  the  "AtehiBon,  Topeka  &  Bante  Fe  Bailroad  Co.,  by 
reading  the  same  to  S.  M.  Osgood,  agent  of'  said  company,  and  de- 
livering to  him  a  trne  copy  of  the  same,  in  Linn  county,  Iowa."  For 
aught  that  appears,  Osgood  may  have  been  a  traveling  agent,  with- 
out any  office  in  Iowa.  But,  however  this  may  be,  the  demur^rer  to 
the  plea  admits  that  the  defendant  corporation  was  not  operating  any 
line  of  railway  in  Iowa,  and  that  the  cause  of  action  sued  on  did  not 
grow  out  of  any  business  transacted  in  any  office  or  agency  of  the  de- 
fendant in  Iowa. 

Under  these  circumstances  the  defendant,  as  to  such  cause  of  ac-  ' 
tion,  had  not  consented  to  be  found  within  the  state  of  Iowa ;  and 
therefore,  being  a  foreign  corporation^  it  was  not  vithin  the  jurisdic- 
tion of  the  courts  gf  Iowa,  either  state  or  federal. 

The  demurrer  to  thb  plea  should  therefore  be  overruled;  and  it  is 
BO  ordered. 


Pbatt  v.  California  Min.  Co. 
{(Xrcuit  Oowi,  D.  Iftaada.   NoT«nber  17, 1883.) 

1.  CoNVTiT^froB  TO  Asbociation—Fbrsons  not  Nauxd. 

When  land  is  conveyed  to  an  associatioo  of  persons  without  naming  all  of 
them,  the  court  may  inquire  and  determine  vhat^persons  composed  the  associ- 
ation at  the  date  of  the  deed,  and  the  Interest  to  which  each  would  be  entitled 
in  the  land. 

2.  Same — iHTEitKBTS— Acts  of  Parties. 

The  acts  of  the  parties  in  disposinj;  of  the  property  may  be  considered  as 
showing  their  understanding  of  their  interests  therein  at  the  time  the  deed  was 
made. 

3.  Laches  ab  Dbfenbb  in  Equity. 

No  formal  pleading  of  the  statute  of  limitaiions  is  necessnry  to  raise  a  defense 
of  laches  in  equity.  It  may  arise  upon  the  bill  or  upon  the  evidence  as  pro- 
duced by  the  complainant. 

4.  BaMK— CHARAOTEn  OF  Profkrtt. 

Where  the  propertr  in  litigation  is  of  a  speculative  and  fluctuating  value,  the 
parties  interested  will  be  held  to  a  greater  decree  of  diUgenoe  in  asserting 
rights  therein  than  where  it  is  of  permanent  and  fixed  value. 

In  Equity. 

W.  E,  F.  Deal  and  J,  F.  Lewis,  for  complainants 
R.  S.  Menck,  for  defendant. 
Before  Sawyer  and  Sabik,  JJ. 

Sabin,  J.  The  complainant  in  this  suit  alleges  that  he  is  the  owner 
of  thirteen  feet  and  one  and  one-half  inches  of  mining  ground,  undi- 
vided, described  in  his  bill,  situated  on  the  Comstook  lode,  in  Virginia 
City,  Storey  county,  Nevada,  the  same  being  a  portion  of  that  certain 
mining  ground  and  claim  known  as  and  called  the  California  claim; 
that  he  has  been  such  owner  thereof  since  December  22,  1859;  that 
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defendant  owns  the  remainder  of  said  mining  claim  or  ground,  and 
holdB  the  same  as  tenant  in  common  vith  complainant;  that  defendant 
has  removed  from  said  mining  ground  ores  to  the  value  of  $80,000,000 
and  upwards,  which  it  has  converted  to  its  own  use.  Complainant 
prays  to  be  adjudged  to  be  the  owner  of  said  thirteen  feet  and  one  and 
one-half  inches  of  said  mining  ground  or  claim,  for  partitiou  thereof, 
for  an  accounting,  and  for  general  relief. 

The  answer  denies  all  right,  title,  or  interest  of  complainant  in  and 
to  said  ground,  or  any  part  thereof.  It  is  full  and  responsive  to  the 
bill,  and  contains  substantive  averments  by  way  of  defense,  which 
need  not  be  here  recited.  The  answer  admits  that  defendant  has  re- 
moved ores  from  said  mining  claim  of  the  value  of  $20,000,000,  which 
admission  is  accepted  by  complainant,  and  no  evidence  was  taken 
thereon.  It  also  admits  that  complainant  has  received  no  part  of  the 
proceeds  of  said  ores,  and  denies  all  right  in  him  thereto. 

It  is  admitted,  and  so  stipulated,  that  whatever  interest  or  estate 
complainant  ever  had  or  now  has  in  said  mining  ground  was  acquired 
by  him  through  and  by  virtue  of  a  certain  deed  executed  by  James 
Walsh,  dated  December  22, 1859,  submitted  in  evidence  as  complain- 
ant's Exhibit  No.  4.  This  deed«  so  far  as  material  to  tbis  case,  reads 
as  follows : 

"Fur  and  in  consideration  of  s!x  thousand  dollars  ptdd  to  me  by  an  associa- 
tion ut  persons  now  owning  and  running  a  water-mill  for  the  purpose  of 
crushing  quartz  on  Carson  river,  about  one  and  a  half  miles  move  China 
Town,  on  said  river*  in  the  territory  of  TTtah  and  county  of  Carson,  stdd  as- 
sociation originally  consisting  of  Joseph  'Woodwortb,  Mr.  Hastings,  Mr. 
Pratt,  Mr.  Wilson,  and  myself,  I  have  this  day  sold  and  quit  claimed  to  said 
association  my  one-fourth,  undivided,  of,"  etc.  [Describing  tlie  property.  1 

This  deed  was  duly  execute^  and  recorded  December  22,  1859. 
Both  parties  to  this  suit  derive  title  to  the  ground  in  con^versy 

through  this  deed. 

The  defendant,  in  its  answer,  avers  that  one  William  Stuart  was  a 
member  of  that  association  on  the  date  of  said  deed,  and  that  he  took 
an  interest  in  the  property  conveyed  of  one-twentieth  of  all  the  ground 
BO  conveyed  to  the  association ;  and  it  further  avers  that  complainant's 
interest  in  said  ground  was  never  one-fifth  thereof,  but  only  one- 
twentieth  thereof.  And  upon  these  averments  of  the  answer  arise  the 
real  issues  decisive  of  this  case. 

It  is  necessary  for  us,  then,  to  determine  these  two  questions  of  fact 
upon  the  evidence  submitted:  (1)  Who  composed  that  association 
on  the  twenty-second  of  December,  1859?  (2)  What  interest  or  estate 
did  each  member  thereof  respectively  take  in  the^  property  conveyed 
by  this  deed  ? 

It  is  conceded  by  both  parties  that  Walsh  and  the  fonr  persons 
named  in  the  deed  were  members  of  the  association  at  the  date  of  the 

deed,  and  took  under  it.  It  will  be  observed  that  the  deed  runs,  not 
to  the  persons  named,  but  to  "said  association."   A  presumption 
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might  arise  that  the  perBOns  named  as  the  original  members  of  the 
association  were  the  only  members  thereof  at  the  date  of  said  deed, 
though  the  peculiar  phraseology  of  the  deed  would  sn^st  the  con- 
trary. Bat  when  an  issue  of  fact  is  raised  on  this  very  point,  the 
presumption  would  yield  to  the  truth  and  fact,  as  established  by  the 
.  evidence.'  The  OTidence  on  this  issue  ought  to  be  clear,  strong,  and 
convincing. 

Complainant's  case,  as  made,  rests  almost  wholly  upon  bis  own 
deposition.  That  of  the  defendant  has  a  wider  range.  It  is  sup- 
ported by  the  depositions  of  James  Walsh,  the  grantor  in  said  deed, 
G.  H.  Fish,  and  various  deeds  vesting  the  title  to  this  mining  ground 
in  defendant.  We  do  not  deem  an  extended  review  of  the  evidence 
necessary  in  this  opinion,  as  it  is  all  of  record.  Walsh,  in  his  depo- 
sition, tells  us  very  clearly  and  plainly  when,  where,  and  how  this  as- 
sociation was  formed;-  who  composed  it,  and  the  interest  which  was 
allotted  to  and  taken  by  each  member  thereof  under  his  deed  in  the 
property  conveyed.  He  tells  ns  distinctly  that  it  was  composed  of 
Woodworth,  Wilson,  Hastings,  Pratt,  Stuart,  and  himself ;  that  he 
wrote  the  deed,  but  cannot  tell  bow  it  happened  that  Staart's  name 
was  omitted  therefrom  as  a  member  of  the  association,  but  that  he 
was  such,  and  took  his  allotted  interest  under  his  deed.  Strongly  cor- 
roborative of  this  statement  is  the  fact  that,  within  six  months  from 
the  date  of  that  deed,  Walsh  paid  Stuart  $3,500  for  the  very  interest 
which  Stuart  acquired  in  this  property  by  this  deed  of  Walsh  to  this 
association. 

The  deeds  submitted  in  evidence  by  defendant,  conveying  the  vari- 
ous alleged  interests  of  all  these  parties  in  this  ground,  strengthen 
and  confirm  the  deposition  of  Walsh  in  all  material  points.  Walsh 
was  virtually  the  "head  and  front"  of  this  association.  He  owned  this 
property;  had  purchased  it  from  Comstock  in  the  month  of  August, 

1859.  It  is  manifest,  from  all  of  the  evidence,  that  he  and  Wood- 
worth  were  the  managers  and  the  controlling  spirits  of  the  associa- 
tion. If  Walsh  did  not  know  who  composed  this  association  on  the 
twenty-second  of  December,  1850,  we  have  no  knowledge  from  the 
evidence,  aside  from  the  deeds,  who  did  compose  it  on  that  date. 
Pratt  is  wholly  silent  on  this  point,  as  we  shall  hereafter  see.  The 
deposition  of  Walsh  is  in  harmony  with  his  action  subsequent  to  his 
conveyance  to  this  association ;  in  harmony  with  the  action  of  every 
member  of  the  association  in  disposing  of  his  interest  in  this  property ; 
in  harmony  with  the  declarations  made  by  Woodworth  in  March, 

1860,  and  in  1865,  to  Pratt,  as  to  the  extent  of  Pratt's  interest  in  this 
property;  and  it  is  in  harmony  with  all  of  the  deeds  made  by  all  of 
these  parties,  submitted  in  evidence,  conveying  their  interests  in  this 
property.  These  deeds  were  executed  in  1860,  when  all,  or  nearly 
all,  of  these  men  were  on  the  ground, — when  this  matter  was  fresh 
and  clear  in  their  minds.  They  were  not  executed  with  a  view  of 
serving  as  evidence  in  this  case;  but  they  were  intended  to  be,  and 
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doabtless  were,  absolate  verities  at  the  time  they  were  execated,  and 
they  are  the  perpetoal  record  of  how  all  of  these  six  persons  then  un- 
derstood this  whole  matter,  both  as  to  who  composed  the  association, 

and  the  respective  interest  of  each  in  this  property.  And  we  are  com- 
pelled, in  view  of  all  of  the  evidence,  to  give  this  deposition  of  Walsh 
full  credence  on  all  material  points. 

We  cannot  say  this  of  the  deposition  of  Pratt.  He  confessedly 
knew  bat  little  of  the  association  or  of  its  affairs  at  any  time,  and  the  ' 
lapse  of  more  than  20  years  when  be  gave  his  deposition  had  not 
strengthened  or  brightened  a  knowledge  originally  limited,  uncertain, 
and  vague.  It  is  remarkable  that  in  deposition,  covering  64 
pages,  he  nowhere  tells  as  who  did  oompose  this  association.  He 
testifies  that  he  did  not  know  whether  it  was  formed  by  any  written 
articles  of  association  or  otherwise;  whether  or  not  it  had  or  kept  any 
records;  who  were  its  officers;  what  funds  iit  had,  or  what  became  of 
them;  how  much  he  or  any  member  contributed  to  it;  or  what  be- 
came of  its  property  after  he  left  Gold  Hill,  Nevada,  in  April,  1860. 
He  says  they  shipped  and  worked  about  100  tons  of  ore,  worth  about 
:$250  per  ton.  His  counsel,  in  his  argument,  states  that  this  ore 
ought  to  have  netted  the  association  at  least  $17,500,  yet  Pratt  does 
not  know  what  was  done  with  this  large  sum  of  money, — seems  never 
to  have  inquired  about  it,  though  entitled,  as  he  claimed,  to  one-lifth 
of  it.  We  cannot  but  think  that  he  stated  both  the  source  and  ex- 
tent of  his  knowledge  of  this  matter  when,  in  reply  to  a  question  as  to 
who  was  present  when  the  association  was  formed,  he  says : 

"I  don't  know  where  they  met,  and  I  don't  know  who  were  present.  All 
I  know,  Joe  Woodworth  told  me  we  had  formed  a  company  of  five.  I  was 
down  at  Carson  river  when  he  told  me." 

It  may  serve  no  useful  end  to  review  his  evidence  at  length.  Walsh 
contradicts  Pratt  on  many — ^nearly  every  material  point;  and  we  can- 
not but  think  that  Walsh  was  much  the  best  informed  in  regard  to  this 
association,  and  all  of  its  affairs,  at  the  dates  of  which  he  speaks,  and 
that  his  testimony  is  far  the  most  credible.  Walsh  has  no  interest 
in  this  suit,  and  his  deposition  is  consistent  thronghont.  See  depo- 
sition of  Walsh,  pp.  6-8,  20-23.  On  the  other  hand,  Pratt*s  testi- 
mony is  very  unsatisfactory,  and  sometimes  confused  and  contradict- 
ory.   See  deposition  of  Pratt,  pp.  17-34. 

In  order  fully  to  understand  the  strength  or  weakness  of  these  depo- 
sitions, they  must  be  carefully  studied,  compared  the  one  with  the 
other,  and  both  with  the  documentary  evidence  in  the  cas^  and  the 
subsequent  conduct  of  all  of  the  parties  composing  the  association, 
not  omitting  that  of  complainant  himself.  And  it  is  permissible  for 
the  court  to  take  into  consideration  the  contemporaneous  and  subse- 
quent action  of  these  various  parties  in  reference  to  this  property, 
as  evincing  their  eonstruction  and  understanding  of  their  respective 
rights  and  interests  under  this  deed  executed  by  Walsh  to  this  asqo- 
oiation.    Mulford  v.  Le  FranCy  26  Cal.  88;  Steinbach  t.  Stewart,  11 
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Wall.  676;  Hamm  v.  City  of  San  Francisco,  9  Sawy.  31;  S.  G.  17  Fed. 
Rep.  119. 

After  careful  examination  of  all  of  the  evidence,  we  are  convinced, 
and  80  find  and  hold,  that  on  the  twenty-second  of  December,  1859, 
the  asBociation  to  which  Walsh  conveyed  this  property,  by  his  deed 
of  that  date,  wa^  eomposed  of  Joseph  Woodworth,  James  Walsh,  J. 
W.  Hastings,  Metealf  Pratt,  complainant,  George  Wilson,  and  Will- 
iam Stuart,  and  that  they  each  took  an  interest  in  the  property  eon- 
^veyed. 

We  pass  to  the  second  question :  What  interest  did  each  take  in  this 
property?  The  presumption  arising  from  the  deed,  unexplained, 
would  be  that  they  took  in  equal  shares  or  proportions.  This,  how- 
ever, is  but  a  presumption,  and  may  be  overcome  by  evidence  not 
necessarily  inconsistent  with  the  deed,  in  the  same  manner  that  a 
deed,  absolute  on  its  face,  may  be  shown  to  be  only  a  mortgage,  or 
that  a  legal  title  may  be  shown  to  be  held  by  the  grantee  in  trust,  or 
that  property,  apparently  community  property,  may  be  shown  to  be 
the  individual  property  of  either  spouse.  •  In  either  case,  the  extent 
of  the  interest  or  estate  may  be  inquired  into  and  determined. 

Much  that  we  have  said,  in  our  review  of  the  evidence,  as  to  who 
composed  this  association,  applies  as  to  the  interest  which  each  mem- 
ber thereof  took  in  this  property.  Walsh  tells  as,  in  his  deposition, 
that  when  he  and  Woodworth  decided  what  property  they  would  give 
these  men  an  interest  in,  they  allotted  to  each  hie  share  or  interest 
in  the  property;  that  Woodworth  and  himself  reserved  each  a  three- 
eighths  interest,  Hastings  was  given  a  one-tenth  interest,  and  Pratt, 
Stuart,  and  Wilson,  a  one-twentieth  each;  and  that  Woodworth  in- 
formed the  men  of  their  respective  interests,  and  had  the  deed  re- 
corded. No^,  the  deeds  in  evidence  show  that  this  was  true,  and 
that  each  member  of  that  association  then  so  understood  the  matter, 
and  each  one  thereafter  conveyed  just  his  allotted  share  or  interest, 
and  never  claimed  any  other  than  his  allotted  interest  in  this  property, 
except  complainant.  Is  it  possible  that  all  of  these  five  men  were 
mistaken  as  to  their  interests,  not  one  of  them  correct,  when  they 
were  all  at  work  together,  knew  the  property,  and  were  on  the  ground, 
and  that  Pratt,  who  confessedly  knew  but  little  of  the  association  or 
of  its  affairs,  is  alone  correct  7 

These  deeds,  executed  in  1860,  seem  much  more  convincing  than 
the  confused  statement  of  an  interested  witness  made  long  sabseqaent 
thereto.  Walsh  conveyed  this  property  to  this  association  December 
22,  1859.  On  March  23,  1860,  Pratt,  complainant,  conveyed  to 
Woodworth  one-twentieth  of  this  property,  his  allotted  interest.  July 
23, 1860,  Hastings  conveyed  to  Woodworth  one-tenth  of  this  property, 
his  allotted  interest.  Angust  16,  1860,  George  Wilson  conveyed  to 
King  and  Othel  his  onc'twentieth  interest  in  this  property.  There 
was  a  mistake  evidently  in  the  first  deed  executed  by  Wilson,  and 
another  deed  was  executed  by  Wilson  and  wife,  Angnst  37,  1860,  to 
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King  and  Othel,  correcUve  of  the  first  deed.  September  15,  I860, 
Stuart  conveys  to  Walsh  his  one-twentieth  of  this  property.  Walsh, 
by  two  deeds  to  Sparrow,  of  date  September  9,  1860,  and  October  9, 
1860,  and  by  one  deed  to  Barron,  oonveys  his  original  three-eighths 
interest  in  this  property  and  the  twentieth  interest  purchased  from 
Stuart.  In  the  deed  of  Walsh  to  Sparrow  of  September  9, 1860,  after 
mentioning  this  association,  is  this  recital :  "My  interest  in  the  prop- 
erty of  said  association  being  originally  three-eighths  of  the  whole." 
Woodworth  joins  with  others  in  conveying  all  of  their  interests  in 
this  groand  to  the  grantors  of  defendant,  and  hence  no  particular 
description  appears  in  this  deed  of  the  specific  interest  conveyed  by 
Woodworth. 

These  deeds  confirm  the  deposition  of  Fish  as  to  the  sources  whence 
defendant  derived  title  to  this  property,  and  the  interest  conveyed  by 
each  member  of  that  assooiatibn.  It  U  more  than  probable  that, 
oould  we  have  the  testimony  of  Woodworth  on  this  point,  it  would 
confirm  the  testimony  of  Walsh  and  these  deeds.  Pratt  testifies  re- 
peatedly that  Woodworth  told  him  that  he,  Pratt,  owned  only  a  twen- 
tieth interest  in  this  property.  He  told  him  this  when  he  purchased 
his  interest  in  1860.  and  repeated  it  in  1865.  There  is  no  support 
for  the  suggestion  that  this  association  was  a  purchaser  of  this  prop- 
erty for  value.  The  interest  conveyed  to  each  was  evidently  a  gratuity, 
and  was  so  understood  by  them  all,  as  is  shown  from  the  f&ct  that 
each  disposed  of  his  allotted  interest,  and  never  claimed  any  other  or 
greater  interest  therein,  excepting  complainant.  Pratt  testifies  that 
he  contributed  his  labor  and  ezpexues  to  the  association.  Walsh  tes- 
tifies that  he  understood  that  all  of  the  men  were  paid,  and  thinks 
they  were;  and  it  is  undisputed  that  Walsh  sent  $300  to  Woodworth, 
by  Pratt,  with  which  to  pay  Pratt  for  his  labor  just  before  he  left,  in 
November,  1859,  to  return  to  his  home  at  Grass  Valley,  California. 
We  think  the  evidence  settles  as  clearly  what  the  interest  of  each  of 
these  persons  was  in  this  property  as  it  does  the  fact  who  composed 
the  association.  And  from  it  we  find  and  hold  that  Woodworth  and 
Walsh  9>ach  took  and  held,  under  this  deed  to  the  association,  a  three- 
eightha  interest  in  the  property  conveyed ;  that  Hastings  took  and  held 
a  one-tenth  interest  therein;  that  Wilson,  Pratt,  (complainant,)  and 
Stuart  each  took  and  held  a  one-twentieth  interest  therein,  and  no 
more. 

It  is  conceded  that  Pratt  conveyed  to  Woodworth  one-twentieth  of 
this  mining  ground,  by  his  deed  of  March  23,  1860.  It  follows,  there- 
fore, from  our  decision  oh  the  last  question,  that  he  then  conveyed 
away  all  of  the  interest  or  estate  which  he  ever  had  in  this  association 
property.  And  we  cannot  resist  the  belief  that  he  well  knew  at  the 
time  of  the  sale  of  his  interest  that  he  was  parting  with  his  entire 
interest  in  the  property.  Woodworth  assured  him  then  that  he  was 
so  doing;  and  he  had  a  right  to  believe  Woodworth,  for  he  tells  us 
virtually  that  Woodwork  had  told  him  all  he  ever  knew  of  the  asso- 
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oiation.  If,  however,  there  ooald  be  any  doubt  on  this  point,  the  con- 
dact  of  Pratt  for  more  than  21  years  after  this  conveyance,  in  refer- 
'ence  to  this  property,  woald  seem  to  place  that  doubt  at  rest.  In 
I  August,  1860,  he  was  at  Gold  Hill,  and  received  from  Woodworth 
I  $500,  the  balance  due  on  the  purchase  money  of  his  interest  in  this 
'property.  He  goes  away;  abandons  this  and  all  other  interests  which 
be  then  had  at  Gold  Hill;  keeps  watch  of  this  property;  knows  its 
great  value;  talks  about  it;  knows  that  defendant  is  in  possession  of 
it,  and  working  it;  and  yet  for  15  years  he  never  even  demands  bis 
^  interest  in  it.  At  the  end  of  that  time  he  makes  demand,  is  denied, 
and  again  goes  away  and  is  silent  for  more  than  six.  years  longer  be- 
!  fore  attempting  to  assert  his  alleged  rights.  This  is  not  the  usual 
conduct  of  men  where  great  interests  are  at  stake,  who  are  strong  in 
I  the  belief  of  their  rights,  and  diligent  in  the  assertion  of  them.  His 
conduct,  daring  all  of  this  time,  was  just  such  as  we  might  expect  of 
a  man  who  knew  that  he  had  parted  with  his  entire  interest  in  the 
I  property,  and  regretted  that  he  had  done  so. 

Another  matter  of  defense  is  urged  upon  our  attention,  to<wit,  the 
I  staleness  of  plaintiff's  claim.  And  we  consider  it,  since  if  we  are 
'wholly  wrong  in  our  determination  .of  the  questions  of  fact  involved 
in  this  case,  we  still  think  that,  in  view  of  complainant's  laches,  neg- 
lect, acquiescence,  and  delay  in  the  assertion  of  his  alleged  rights,  he 
has  no  standing  in  a  court  of  equity  to  demand  the  relief  sought,  or 
I  any  relief.  Upon  this  point,  complainant's  counsel  insist  "that  the 
I  statute  of  limitations  of  Nevada  mast  control  the  court  in  the  deter- 
mination of  this  question.**  We  do  not  view  the  subject  in  this  light; 
but  if  counsel's  position  be  true,  it  seems  to  us  that  it  is  absolutely 
fatal  to  complainant's  standing.  The  statute  of  limitations  has  little, 
if  anything,  to  do  with  this  defense — that  of  complainant's  laches — 
unless  by  way  of  analogy.  This  defedse  arises  independently  of  the 
statute,  and  may  arise  either  upon  the  bill  of  complaint  as  presented 
to  the  court,  or  upon  the  whole  case  as  disclosed  by  the  evidence. 

We  will,  for  a  moment,  consider  the  statute  of  limitations  of  Ne- 
vada. By  this  statute,  the  limitation  for  the  recovery  of  a  mining 
claim,  or  the  possession  thereof,  is  fixed  at  two  years ;  that  of  other 
realty,  at  five  years.  The  statute  also  declares  what  shall  be  consid- 
ered adverse  possession  of  a  mining  claim.  We  presume  it  will 
hardly  be  contended,  under  this  statute,  at  least,  but  that  defendant 
and  its  grantora  have  been  in  the  adverse  possession  of  this  ground 
since  1860,  when  it  acquired  title  thereto  and  went  into  possession 
thereof.  See  Ahernatkie  v.  Con.  Virginia  M.  Co.,  16  Nev.  360,  and 
cases  there  cited.  But  if  this  be  denied,  it  certainly  must  be  con- 
ceded that  defendant  has  been  in  adverse  possession  of  this  ground 
since  April,  1875,  the  time  when  Fratt  made  his  demand,  whatever 
that  demand  was,  and  was  denied  any  interest  in  this  property. 

The  bill  of  complaint  virtually  alleges  an  ouster  of  complainant,  but 
does  not  fix  the  date  thereof;  bat  this  is  supplied  by  the  evidence. 
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The  answer  virtually  avers  the  same  thing.  The  bill  alleges  a  de- 
mand by  complainant  upon  defendant  for  his  interest  and  estate  in 

this  property,  and  for  an  accounting;  that  defendant  has  refused  the 
same,  and  denies  "that  plaintiff  has,  holds,  owns,  or  is  entitled  to  any 
interest  whatever  in  or  to  said  premises,  or  any  part  thereof."  This 
denial  by  defendant  of  all  participation  by  complainant  in  the  rents 
and  issues  of  the  property,  coupled  with  a  deniaVof  all  right  or  inter- 
est of  complainant  in  the  property  itself,  is,  as  between  co-tenants, 
equivalent  to  actnal  ouster;  and  such  ouster  would  be  found  from  the 
date  of  such  denial.  Freem.  Co-tenancy,  §§  386,  242;  Ahemathie  v. 
Con.  Virginia  M.  Co.,  supra. 

This  denial  is  fixed  by  the  evidence  as  early,  at  least,  as  April, 
1875, — even  if  it  is  not  fixed  as  early  as  March  23,  1860, — when 
Pratt's  further  interest  in  the  property  was  denied  by  Wood  worth,  and 
all  possession  thereof  by  Pratt  ceased.  If,  then,  this  court  is  con- 
trolled, in  the  matter  of  this  defense,  by  this  statute,  what  possible 
standing  has  plaintiff  in  court?  In  limiting  the  recovery  of  mining 
claims  to  two  years,  and  extending  it  to  five  years  as  to  other  realty, 
the  state  has  declared  its  fixed  polioy, — has  said  that  it  would  not  tol- 
erate unreasonable  delay, — and  it  ohai^es  upon  all  persons,  at  their 
peril,  that  they  be  diligent  in  the  prosecution  of  all  mining  rights 
and  interests.  There  is  wisdom  in  this  policy  and  law  of  the  state, 
and  we  see  no  reason  why  it  should  not  be  enforced  in  this  or  any 
proper  case.  In  the  case  before  the  court,  the  bar  of  the  statute  is 
not  invoked  by  formal  plea.  Defendant,  being  a  foreign  corporation, 
could  not,  under  the  rulings  of  the  supreme  court  of  Nevada,  plead 
the  statute  in  this  action  had  it  desired  to  do  so.  This,  however,  is  of 
slight  significance.  As  we  have  observed,  this  defense  arises  inde- 
pendently of  the  statute  of  limitations.  The  doctrine  of  laches  in 
equity  courts  is  much  older  than  any  statute  of  limitations.  The 
jurisdiction  of  equity  courts  was  established  by  act  of  parliament  in 
1849,  thongh  these  courts  had  existed  long  prior  thereto,  with  a  some- 
what uncertain  jurisdiction.  The  statute  of  limitations  of  James  I. 
was  enacted  in  1624,  nearly  300  years  after  the  establishment  of 
equity  courts  by  act  of  parliament.  In  Smith  v.  Clajtf  2  Amb.  645, 
decided  in  1767,  Lord  GAunKN  says: 

"Laches  and  neglect  are  always  discountenanced;  and  therefore,  from  the 
beginning  ot  this  jurisdiction,  tibere  was  ^ways  a  limitation  to  suits  in  this 
court." 

On  this  subject,  however,  it  will  be  amply  Bu£Scient  to  call  atten- 
tion to  rulings  of  the  supreme  court  of  the  United  States  npon  the  de- 
fense here  urged.    In  Badger  v.  Badger^  2  Wall.  87,  a  case  strongly 

analogous  to  the  case  at  bar,  the  court  says : 

"Courts  of  equity,  in  cases  of  concurrent  jurisdiction,  consider  themaelvee 
bound  by  the  statutes  of  limitations  which  govern  courtsof  law  In  like  cases, 
and  this  rather  in  obedience  to  the  statutes  than  by  analogy.  In  many  other 
cases  they  act  upon  the  analogy  of  the  like  limitations  at  law.  But  there  is 
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a  defense  peculiar  to  courts  of  equity,  founded  on  lapse  ot  time  and  stnleneu 
of  claim,  where  no  statute  of  limitations  governs  the  case.  In  such  oases 
courts  of  equity,  acting  upon  their  own  inherent  doctrine  of  disoouraging. 
for  the  peace  of  society,  antiquated  demands,  refuse  to  interfere  where  tliere 
has  been  gross  laches  in  prosecuting  the  claim,  or  long  acquiescence  in  the 
assertion  of  adverse  rights.  Long  acquiescence  and  lucbes  by  parties  out  of 
possession  are  productive  of  much  hardship  and  injustice  to  others,  and  can- 
not be  excused  but  by  showing  some  actual  hioderance  or  impediment  caused 
by  the  fraud  or  concealment  of  the  parties  in  possession,  which  will  appeal  to 
the  conscience  of  the  chancellor.  The  party  who  makes  such  appeal  should 
set  forth  in  his  bill  specifically  what  were  the  impediments  to  an  earlier  pros- 
ecution of  his  claim;  how  he  came  to  be  so  long  ignorant  of  hia  rights,  and 
the  means  used  by  tlie  respondent  to  fraudulently  keep  him  in  ignorance;  and 
how  and  when  he  first  came  to  a  knowledge  of  the  matters  alleged  in  bis  bill; 
otherwise  the  chancellor  may  justly  refuse  to  consider  his  case  on  his  own 
showing,  without  inquiring  whether  there  is  a  demurrer  or  formal  plea  of  the 
statute  of  limitations  contained  in  the  answer." 

In  that  case  the  bill  was  dismissed  in  the  lower  court,  on  the  ground 
of  complainant's  neglect  and  delay  in  the  proBdcution  of  the  demand. 
And  in  afifirmiug  that  decree,  the  court  further  says : 

"If  a  further  reason  were  required  for  affirming  this  decree,  it  might  be 
found  in  the  statute  of  Massachusetts,  [the  statute  of  limitations.]  *  «  * 
But  we  prefer  to  atfirm  the  decree  for  the  reasons  given,  without  passing  any 
opinion  on  the  effect  of  this  statute." 

la  SidlivanY.  PorUand.etc,  R.  Co.,  94  U.  S.  811»tfaiB  subject  isfur- 
tber  discussed.    In  this  case,  the  bar  of  the  statute  of  limitations  was 

not  pleaded.    The  court  says : 

"  To  let  in  the  defense  tliat  the  claim  is  state,  and  that  the  bill  cannot  there- 
fore be  supported,  it  is  not  necessary  that  a  foundation  shall  be  laid  by  any 
averment  in  the  answer  of  the  defendants.  If  the  case,  as  it  appears  at  the 
hearing,  is  liable  to  the  objection  by  reason  of  the  laches  of  the  complainants, 
the  court  will  upon  that  ground  be  passive  and  refuse  relief.  Every  case  is 
governed  chiefly  by  its  own  circumstances;  sometimes  the  analogy  of  the  stat- 
ute of  limitations  is  apphed;  sometimes  a  longer  period  than  that  prescribed 
by  the  statute  is  required;  in  some  cases  a  shorter  time  ia  sufficient;  and 
sometimes  the  rule  is  applied  where  there  is  no  statutable  bar.  It  is  compe- 
tent for  the  court  to  apply  the  inherent  principles  of  its  own  system  of  juris- 
prudence, and  to  decide  accordingly.  A  court  of  equity,  wliich  is  never  active 
in  giving  relief  against  conscience  or  public  convenience,  has  always  refused 
its  aid  to  stale  demands,  wherever  a  party  has  slept  upon  his  rights,  and  ac- 
quiesced for  a  great  length  of  time.  Nothing  can  call  forth  this  court  into 
activity  but  conscience,  good  faith,  and  reasonable  diligence.  Where  these 
are  wanting,  the  court  is  passive,  and  do^  nothing.  Laches  and  neglect  are 
always  discountenanced,  and  therefore,  from  the  beginning  of  this  Jurisdic- 
tion, there  was  always  a  limitation  to  suits  in  this  court." 

In  Twin-lick  Oil  Co.  v.  Marhary,  91 TJ.  S.  587,  the  court  adverts  to 

the  character  of  the  property  involved,  and  the  relative  obligation  of 
diligence  resting  upon  those  claiming  rights  or  interests  therein.  The 
court  says : 

"The  fluctuating  character  and  value  of  this  class  of  property  [oil  mining 
property!  is  remarkably  illustrated  in  the  "history  of  the  production  of  min- 
eral oil  from  wells.  Property  worth  thousands  to^ay  Is  worth  nothing  to- 
morrow; and  that  which  would  to-day  sell  for  a  thousand  dollars,  as  its  fair 
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valne,  may,  "bj  the  natnrtil  ehanges  of  a  week,  or  tbe  energy  and  eooiaga  of 
desperate  enterprise,  in  the  same  timebemade  toyieldUiatmuch  daily.  The 
injustice,  therefore,  is  obvious  (tf  permitting  one  holding  the  right  to  assert  the 
ownership  in  such  property  to  voluntarily  await  the  event,  and  then  decide, 
when  the  danger  wtilch  la  over  has  been  at  the  risk  of  anothei'.  to  come  in 
and  share  the  profit.  While  a  much  longer  time  might  be  allowed  to  assert 
tills  right  in  regard  to  teal  estate  whose  value  is  fixed,  on  which  no  outlay  is 
made  for  improvement,  and  bnt  little  change  in  value,  the  class  of  property 
here  considered,  subject  to  the  most  rapid,  frequent,  aod  violent  fluctuations 
in  value  of  anything  known  as  property,  requires  prompt  action  In  all  who 
hold  an  option  whether  they  will  share  its  risks  or  stand  clear  of  them.** 

The  delay  in  this  oase  was  less  than  foar  years,  and  in  affirming 
the  decree  of  dismissal  of  the  lower  ooort,  tbe  court  farther  says: 

"We  think,  both  on  authority. and  principle, — a  principle  necessary  to  pro- 
tect those  who  invest  their  capital  and  labor  in  enterprises  useful  but  haz- 
ardous,— that  we  should  hold  that  plaintifF  has  waited  too  long." 

See,  also,  Hayward  v.  National  Bank,  9617.  8.  611,  and  cases  there 
cited;  2  Story,  Eq.  Jur.  §  1520,  and  note  4;  Story,  Eq.  PI.  §  813,  and 
note;  1  Pom.  Eq.  Jur.  §§  420,  421;  Gottschall  v.  Melsing,  2  Nev. 
185;  U,  S,  V.  Flint,  4  Sawy.  SO;  Manning  v.  San  Jacinto  Tin  Co., 
7  Sawy.  41 8;  8.  G.  9  Fed.  Bep.  726;  Dannmsyer  t.  CoUmany  8  Sawy. 
51;  S.C.  11  Fed.  Eep.  97;  V.  S.  v.  Tiehenor,  8  Sawy.  142;  S.  C.  12 
Fed.Eep.  415;  Hart  \.  Clarke,  19 Be&v,  SiQ;  S.  C.  6  H.  L.Caa.  655; 
Clements  v.  Hall,  24  Beav.  333 ;  HaH  y.  Clarke,  6  DeG.,  M.  &  G.  333; 
Norway  v.  Rowe,  19  Ves.  Jr.  144. 

Now,  what  was  the  complainant's  condnot  in  regard  to  this  prop- 
erty, from  tbe  time  be  sold  this  interest,  in  March,  I860,  to  the  time 
of  the  commencement  of  this  suit,  a  period  of  nearly  twenty-one  years 
and  a  half  ?  There  can  be  no  dispute  on  this  point,  for  we  take  his  own 
statement  thereon.  Immediately  after  selling  this  interest,  March 
23,  1860,  he  returned  to  his  home  at  Grass  Valley,  California,  to  look 
after  his  mines  there;  retnmed  to  Gold  Hill,  Nevada,  in  Aogast  of 
the  same  year,  and  collected  $500  due  him  from  Wood  worth;  retomed 
then  to  Grass  Valley;  remained  there  until  1870,  when  he  went  to 
Mineral  Hill,  Eureka  county,  Nevada,  where  he  remained  at  work 
for  wages  until  18S1,  when  he  went  to  Idaho  territory,  returning 
from  there  to  testify  in  this  ease.  In  April,  1875,  he  visited  Virginia 
City,  called  at  the  office, of  defendant,  and  demanded  bis  interest  in 
this  property,  and  was  refused.  He  returns  to  Mineral  Hill,  waits  si:^ 
years  and  a  half  longer,  and  then  brings  this  action.  When  asked 
by  defendant's  solicitor  why  he  had  not  looked  after  this  property,  his 
answer  is,  "Because  I  neglected  it."  And  when  asked  bow  he  came 
to  neglect  it,  he  says,  "It  was  through  my  carelessness;  that's  all." 
When  questioned  further  by  his  own  solicitor  on  this  point,  he  tells 
us  that  he  never  had  the  necessary  means  from  April,  1860,  to  the 
time  he  gave  bis  deposition  with  which  he  could  assert  his  rights  to 
tbia  property.  And  then,  as  if  in  travesty  of  his  last  statement,  he 
tells  ns  that  he  did  oommence  this  action  withoafc  advancing  a  dollar, 
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and  thai  the  only  expense  he  had  been  to  was  in  coming  fro^n  Idaho 
territory  to  testify  npon  the  hearing  before  the  commissioner.  For 
twenty-one  years  and  a  half  he  was  so  poor  that  he  oould  not  do  any- 
thing towards  asserting  his  rights,  bat  at  the  end  of  tiiat  time  he 
could  bring  suit  and  press  it  to  judgment  without  expense  or  liability. 

Now,  this  excuse  is  without  merit,  if  not  untrue.  It  is  a  fair  infer-  ' 
ence  from  the  testimony  that  Woodworth  paid  Pratt  f  1,000  at  the 
time  he  pnrcfaased  his  interest,  March  28,  1860.  In  Augost  follow- 
ing, Pratt  tells  na  that  Woodworth  paid  him  f 500.  balance  dne  for 
purchase  money.  He  could  certainly  then  have  commenced  suit  for 
this  property,  and  this  was  the  very  time  when  he  should  have  done 
BO,  yrh&a.  the  witnesses  were  all  there,  and  before  the  property  had 
passed  to  innocent  purehaserB  in  good  faith.  He  tells  us  he  owned 
valuable  mines  at  Grass  Valley,  (^lifomia,  worked  for  wages  when 
he  wished  to  do  so,  and  during  his  10  or  11  years  at  Mineral  Hill, 
he  had  accumulated  between  $1,500  and  $1,600.  We  do  not  believe 
that  during  these  many  years,  with  all  of  these  means  and  money, 
and  health  to  labor  when  he  wished  to  do  so,  he  was  still  too  poor 
-to  bring  suit  to  assert  his  rights.  But  if  he  was  poor  and  embar- 
rassed, of  which  there  is  no  evidence,  it  was  no  eicaae  for  his  neglect 
and  carelessness.  In  Hayward  v.  National  Bank,  supra,  complain- 
ant sought  to  excuse  his  delay  by  reason  of  his  poverty.  He  said 
"he  felt  too  cast-away  to  speak  to  anybody;  could  not  help  himself, 
nor  pay  the  loan;  cared  very  little  about  anything."  Of  this  the  court 
says: 

"No  sufficient  reason  is  given  for  the  deiaj  in  suing.  His  poverty  or  pe- 
cuniary embarrassment  was  not  a  sufficient  excuse  for  postponing  tbe  asser- 
tion tA  Iiis  rights." 

In  view  of  tbe  authorities  cited  and  the  facts  in  this  case,  ean  it  be 
contended  that  complainant  has  shown  any  excuse  for  his  delay  in 
bringing  this  action  ?  Diligence  is  a  relative  term,  and  the  law  justly 
charges  all  persons  claiming  rights  or  interests  in  property  of  a  spec- 
ulative or  fluctuating  value  with  a  far  higher  diligence  in  the  asser- 
tion of  those  rights  than  where  the  property  involved  is  of  a  value 
fixed,  permanent,  and  little  changing.  The  changes  in, values  occur- 
ring in  a  mining  town  or  locality  in  five  or  ten  years  are  often  far 
greater  than  those  which  occur  in  an  agricultural  community  in  half 
a  century.  Complainant  is  a  miner.  He  knew  the  fluctuating, 
changing,  speculative  value  of  mining  property.  He  knew  this  mining 
gronnd  was  valuable,  and  advancing  in  valne.  He  kept  watch  of  it 
through  the  papers,  talked  and  corresponded  about  it  with  bis  friends, 
and  knew  all  this  time  what  was  being  done  with  the  property;  and 
yet  for  1 5  years  he  never  says  a  word  in  assertion  of  his  rights,  and 
then,  after  demand  and  refusal,  he  waits  six  and  a  half  years  longer 
before  doing  anything  to  enforce  his  alleged  rights. 

There  is  no  suggestion  of  any  fraud  on  the  part  of  the  defendant  in 
this  whole  matter.   It  has  lawfully  done  all  that  it  has  done  about 
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this  property.  It  came  into  the  possession  of  it  in  1673,  from  grant- 
ors whose  possession  runs  back  to  1860.  From  that  time  to  the  pres- 
ent its  possession  has  been  peaceable,  ezolusive,  and  adverse  to  all, 
unless  as  to  complainant,  and  certainly  adverse  to  him  since  April, 
1S75.  By  its  energy,  enterprise,  and  means  it  has  developed  a  great 
mine  at  great  expense  and  toil  and  risk.  It  has  taken  this  vast  sam 
of  $20,000,000  from  this  mining  ground,  which  has  been  distribated 
in  a  thousand  different  channels.  During  all  this  time  complainant 
has  stood  quietly  by,  saying  nothing,  doing  nothing,  contributing  noth- 
ing, incurring  no  expense,  risk,  or  liability,  and  now  demands  his 
alleged  distribntive  portion  of  this  vast  sum  taken  from  this  property. 
The  demand  is  witbont  merit,  nnconscionable,  and  stale.  We  have 
not  been  cited  to,  nor  have  we  found,  a  single  case  in  any  way  anal- 
ogous  to  this  where  any  relief  has  been  granted  by  a  court  of  equity. 
Let  decree  be  entered  dismissing  complainant's  billj  with  costs. 


Bhbll  o.  Cahpbbll,  Co.  Treasurer,  and  otberu 
(Oireuit  Obvrt,  If,  D.  Iowa,  0.  D.  Jans  Term,  188S.J 

1.  Tax  nt  Aid  of  ItAiLnoAD— Res  Adjcdicata, 

Action  to  8^t  aside  tax  sale  and  enjoin  execution  of  tax  deed,  in  so  far  aatlie 
validity  of  the  tax  in  controversy  is  concernod,  held,  barred  by  the  former  suit 
brouglit  by  complainant  and  others  against  the  county  treasurer  to  test  the 
.  validity  of  said  tax,  and  decided  against  them  in  tlte  stale  court.  Bee  55  Iowa, 
S53:  8.  0.8X.  W.  Rep.  425. 
a.  Bake— Effect  of  Repeal  of  Statdtr  Ihpobiho  Penaltt  for  Non-Patuett 
—Bbdemption— Amount  of  Tender. 

The  repeal  of  a  statute  undisr  wliich  a  penalty  is  assessed  Against  a  tax-payer 
irho  fails  to  pay  his  taxes  withm  a  speciHed  time  is  n  remission  of  the  penalty, 
and  it  caaoot  be  collected  after  such  repeal,  and,  when  such  penalty  has  not 
been  collected  of  the  delinquent  tax-payer,  he  may  redeem  from  tax  sale  with- 
out making  a  tender  of  the  amount  of  the  penalty  in  addition  to  the  amount  of 
the  tax  proper!/  assessed,  with  legal  interest  thereon. 

In  Equity. 

ColBf  McVey  dt  Clark  and  Barcroft  de  Bowen,  for  complainant. 
J,  F.  Duncomhe,  for  defendants. 

Shibas,  J.  The  complainant,  who  is  a  citizen  of  the  state  of  Illi- 
nois, avers'in  bis  bill  of  complaint  that  he  is  now,  and  was  in  1877, 
the  owner  of  certain  realty,  situated  in  Wahkonsa  township,  Webster 
county,  Iowa;  that  in  1877  a  tax  of  5  per  cent,  was  levied  on  said 
realty  in  aid  of  the  Fort  Dodge  &  Fort  fiidgely  Bailroad  Company, 
in  pnrsaanee  of  a  vote  of  the  electors  in  said  township  onder  the  pro- 
visions of  an  act  of  the  general  assembly  of  the  state  of  Iowa,  ap- 
proved March  15,  1877;  that  on  or  about  the  eighteenth  of  June, 
1868,  the  treasurer  of  said  Webster  county,  at  a  sale  of  lands  for  de- 
Unqaeni  taxes,  sold  the  realty  owned  by  complainant  for  said  railroad 
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tax,  the  same  remaining  unpaid;  thatWm.  M.  Grant,  one  of  the  de- 
fendants, bought  said  realty  at  auoh  tax  sale;  that  the  treasurer,  in 
making  said  sale,  added  to  the  amount  of  the  tax  at  five  per  cent, 
a  penalty  for  the  non-payment  thereof  at  the  rate  of  1  per  cent,  a 
month  for  the  first  three  months,  2  per  oent.  per  month  for  the  sec- 
ond three  months,  and  3  per  oent.  a  month  for  the  remaining  months 
thereafter  up  to  the  day  of  the  sale;  that,  unless  restrained  from  so 
doing,  the  county  treasurer  will  execute  a  treasurer's  deed  to  the  pur- 
chaser or  his  assignee,  thereby  casting  a  cloud  upon  complainant's 
title  to  said  realty;  that  the  act  of  the  general  assembly  of  March  15. 
1877,  is  contrary  to  the  provisions  of  the  constitution  of  the  state  of 
Iowa;  that  the  TOte  taken  was  not  in  pursuance  of  the  act  in  ques- 
tion, and  the  tax  levied  is  void  and  of  no  effect;  that  taxes  in  aid  of 
railroads  bad  already  been  voted  in  Wahkonsa  township  in  excess  of 
5  per  cent.,  and  that  the  power  to  vote  a  tax  under  the  statute  was 
exhausted;  that  if  valid  no  penalty  attached  to  the  failore  to  pay  the 
tax  assessed,  and  that  the  sale  by  the  treasurer  is  void,  because  these 
penalties  had  been  add^. 

To  this  bill  the  proper  county  officers,  together  with  the  purchaser 
at  the  tax  sale  and  the  owner  of  the  certificate  of  sale,  were  made  par- 
ties, and  have  fully  answered  thereto. 

The  first  question  made  by  defendants  upon  the  pleadings  and  the 
evidence  is  that  the  matters  relied  upon  by  complainant  have  already 
been  adjudicated  against  him,  and  that  he  is  now  estopped  from  re- 
litigating  them  in  the  present  action. 

It  appears  that  the  complainant,  Snell,  uniting  with  a  number  of 
other  tax-payers  owning  property  in  Wahkonsa  township,  filed  a  bill 
in  equity  in  the  district  court  of  Webster  county,  Iowa,  at  the  Feb- 
« ruary  term,  1879,  against  A.  Leonard,  the  then  county  treasurer  of 
Webster  county,  to  enjoin  and  restrain  the  collection  of  the  tax  voted 
and  levied  in  aid  of  the  Fort  Bodge  &  Fort  Bidgely  Kailroad  Company. 
In  substance,  the  grounds  of  complaint  were  that  the  petition  asking 
for  a  submission  of  the  question  of  aiding  the  railroad  was  not  signed 
by  the  requisite  number  of  freeholders ;  that  the  trustees  had  no  power 
to  order  an  election;  that  the  company  had  not  complied  with  the 
provisions  of  the  prbposition  submitted  to  the  voters ;  and  that  the 
road  was  not  pn^rly  constructed,  and  had  been  changed  from  a  nar- 
row to  a  standard  gauge  road. 

A  temporary  injunction,  restraining  the  treasurer  from  collecting 
the  tax,  was  granted  by  the  judge  of  the  district  court.  The  defend- 
ant answered  the  bill  thus  filed,  and  upon  a  hearing  the  temporary 
injunction  was  dissolved,  and  the  bill  ordered  to  be  dismissed.  The 
order  dissolving  the  injunction  is  in  writing,  signed  by  the  judge,  and 
was  made  in  vaeation,  and  it  is  not  shown  that  a  formal  judgment  or 
decree  based  thereon  was  entered  upon  tiie  records  of  the  oonrt.  The 
plaintiffs,  however,  appealed  the  case  to  the  supreme  court  of  the  state, 
and  in  that  court  attacked  the  constitutionality  of  the  act  of  the  gen- 
v.24F,no.l6— 66 
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eral  assembly  under  which  the  tax  was  voted.  The  enpreme  court 
held  the  act  constitational,  and  afiSrmed  the  order  or  decree  of  the 
district  court.  See  Snell  v.  Leonard,  55  Iowa,  558;  S.  G.  8  N.  W. 
Bep.  425. 

The  defendants  in  the  present  suit  plead  and  rely  upon  the  action 
had  in  Snell  t.  Leonard  as  an  adjudication  estopping  the  complain- 
ant from  again  questioning  the  validity  of  the  tax  assessed  upon  com- 
plainant's propwty  in  aid  of  the  Fort  Dodge  &  Fort  Bidgely  Bailzoad 

Company. 

Upon  part  of  complainant,  it  is  insisted  that  it  has  not  been  proven 
that  there  was  any  legal  or  binding  adjudication  had  in  that  cause,  in 
that  it  does  not  appear  that  the  order  of  the  judge  dissolving  the  in- 
junction and  dismissing  the  bill  ever  ripened  into  a  full  and  final 
decree  entered  of  record  during  a  term  of  the  court.  It  clearly  ap- 
pears that  the  answer  filed  in  that  cause  took  issue  upon  the  merits 
of  the  bill  of  complaint,  and  that  the  judge  upon  the  hearing  dissolved 
the  injunction  previously  granted  and  ordered  the  dismissal  of  the 
bill.  The  complainants  evidently  treated  this  as  the  end  of  the  case 
in  the  district  court,  and  appealed  the  cause  to  the  supreme  court, 
stating  in  the  notice  of  appeal  that  ''the  plaintiffs  in  said  action  have 
appealed  from  the  judgment  of  the  district  court  rendered  in  favor 
of  the  defendant  at  the  March  term  thereof,"  etc. 

In  the  supreme  court  the  case  was  fully  heard  upon  its  merits,  and 
the  judgment  of  the  district  court  was  affirmed.  Under  these  cir- 
cumstances it  is  not  open  to  the  complainant  to  say  that  there  was 
not  an  adjudication  against  him  upon  the  merits  of  the  controversy 
involved  in  the  bill  of  complaint  ^ed  against  the  treasurer  of  Web- 
ster county. 

Treating  the  record  as  sufficient  evidence  of  an  adjadication  upon 
the  merits  of  that  ooDte)versy,  the  question  then  arises  whether  that 
adjudication  bars  the  complainant  &om  the  relief  sought  in  the  pres- 
ent proceedings. 

In  CromweU  v.  Sac  Co.,  94  V.  S.  351,  the  general  rule  applicable 
to  this  plea  of  res  judicata  is  very  fully  and  clearly  stated.  It 
therein  appeared  that  one  Smith  had  brought  an  action  against  Sao 
county  upon  certain  coupons  attached  to  bonds  issued  by  the  county. 
It  was  therein  adjudged  that  the  bonds  were  fraudulent,  and,  it  not 
appearing  that  Smith  was  an  innocent  holder  for  value,  it  was  fur- 
ther adjudged  that  he  could  not  recover.  Subsequently  an  action 
upon  other  coupons  attached  to  the  same  bonds  was  brought  in  the 
name  of  Cromwell  against  Sac  county,  and  by  way  of  defense  the  ad- 
judication in  the  case  of  Smith  v.  Sac  Co.  was  pleaded,  with  the 
averment  that  CromweU  had  been  at  all  times  the  owner  of  the  cou- 
pons sued  on,  and  that  the  suit  in  name  of  Smith  was  teaXlj  for  his 
benefit.    The  supreme  court  held  that, — 

"There  la  a  difference  between  the  effect  of  a  judgment  as  a  bar  or  estop* 
pel  against  the  prosecution  of  a  second  action  upon  the  same  claim  or  de* 
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muid,  and  lbs  effect  as  an  estoppel  in  another  aetion  between  the  same  parties 
upon  a  different  claim  or  cause  of  action.  In  the  former  case,  the  judgment. 
If  rendered  upon  the  merits,  constitutes  an  absolute  bar  to  a  subsequeut  ac- 
tion. It  is  a  flnalitj^as  to  the  claim  ord^and  In  controveisy,  concluding 
parties  and  thoaa  In^prlvity  with  them,  not  only  as  to  every  matter  which 
was  offered  and  reoeived  to  sustain  or  defeat  the  claim  or  demand,  but  as  to 
any  other  admissible  matter  which  might  have  been  offered  for  that  purpose. 
Thus,  for  example,  a  judgment  rendered  upon  a  promissory  note  is  conclu- 
sive as  to  the  validity  of  the  instrument  and  the  amount  due  upon  it,  although 
it  be  subsequently  alleged  that  perfect  defense  aetually  existed,  of  which  no 
proof  was  offered,  such  as  forgery,  want  of  conslduation,  or  payment.  If 
sneh  defeuses  w^  not  preaented  in  the  action,  and  estaUished  by  competent 
evidence,  the  subsequent  allegation  of  their  existence  is  of  no  legal  conse- 
quence. The  judgment  Is  as  conclusive,  so  far  as  future  proceedings  ^t  law 
are  conceiiiedi  as  though  the  defeases  neverexisted.  •  •  *  Such  demand  ' 
or  claim,  having  passed  into  judgment,  cannot  again  be  brought  Into  litlgor 
tion  between  the  parties  In  proceedings  at  law  upon  uiy  ground  whatever. 
But  when  the  second  action  between  the  same  parties  is  upon  a  differuit 
claim  or  dcQiand,  the  judgment  in  the  prior  action  operates  as  an  estoppel 
only  as  to  those  matters  in  issue  or  points  controverted  upon  the  determina- 
tion of  which  the  finding  or  verdict  was  rendered;  *  *  *  only  upon  such 
matters  is  the  judgment  conclusive  in  another  action." 

Applying  these  principles  to  the  facts  of  the  case,  the  court  held 
that  tiie  second  suit,  being  npon  difFereut  ooupons  than  those  involved 
iu  the  first  suit,  was  for  a  different  cause  of  action;  that  the  judg- 
ment in  the  former  suit,  holding  the  bonds  invalid  against  the  coanty, 
estopped  the  plaintiff  from  averring  the  contrary  in  the  second  ami, 
but  that  plaintiff  was  not  estopped  from  showing  that  he  was  an  in- 
nooent  holder  of  the  conpons  declared  on  in  the  second  snit,  because 
that  question  was  not  involved  in  nor  passed  upon  in  the  first  suit. 

In  Block  V.  Comviissioners,  99  U.  S.  686,  it  appeared  that  one 
Lewis  was  the  owner  of  100  ooupons  attached  to  bonds  issued  by 
Bonrbon  coanty,  Kansas.  In  1873  he  applied  to  tbe  supreme  court 
for  a  mandamu8,  for  tbe  purpose  of  compelling  the  oounty  commis- 
sioners  to  levy  a  tax  and  provide  for  the  payment  of  the  coupons  held 
by  him.  An  alternative  writ  was  issued,  and  the  commissioners  an- 
swered it,  setting  up,  among  other  things,  that  the  bonds  and  oou- 
pons held  by  Lewis  were  unauthorized  by  law,  because  a  majority 
of  the  electors  of  the  county  had  not  sanctioned  the  issuing  of  the 
bonds.  The  supreme  court  gave  judgment  for  the  defendants,  re- 
fusing tbe  mondamus.  Thereupon  Lewis  delivered  the  ooupons  to 
Block,  who  brought  suit  thereon,  in  reality  in  the  interest  of  Lewis. 
To  this  suit,  brought  in  the  United  State  circuit  court,  the  judgment 
in  the  mandamus  eass  was  pleaded  as  a  defense,  and  the  snpreme 
court  held  it  was  a  conclusive  bar  to  the  action. 

In  Stout  v.  Lye,  103  U.  S.  66,  the  record  presented  tbe  following 
facts:  On  the  tenth  of  November,  1873,  one  Lye  executed  to  the 
First  National  Bank  of  Delphos  a  mortgage  on  certain  real  estate  in 
Allen  county,  Ohio,  to  seeare  a  debt  dne  tbe  bank.  On  tbe  twenty- 
ninth  of  December,  1875,  John  W.  and  Jacob  0,  Stoat  brought  suit 
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in  the  United  States  circuit  court  for  Northern  dietriot  of  Ohio  against 
Lye  and  others  to  recover  judgment  on  a  debt  due  thereon.  On 
the  fifteenth  of  January,  1876,  the  bank  commenced  suit  in  the  state 
court  of  Allen  county  against  Lye  for  the  forecloBure  of  its  mort- 
gage. To  this  suit  the  Stouts  vere  not  made  parties.  On  the  thirty- 
tirst  of  January,  1876,  the  Stouts  obtained  judgment  against  Lye  in 
the  United  States  circuit  court.  This  judgment  was  a  lien  upon  the 
mortgaged  realty.  On  the  twenty-third  of  February,  1876,  the  Stouts 
commenced  a  suit  in  the  United  Stat-es  cironit  court,  making  the  bank 
a  defendant,  in  which  they  sought  to  set  aside  the  mortgage  as  illegal 
for  want  of  authority  to  take  it,  and  also  seeking  to  have  certain  pay- 
,  ments  of  usurious  interest  credited  on  the  principal  debt.  On  the 
seventh  of  March  a  judgment  was  rendered  in  the  state  court  in  the 
suit  of  the  bank  against  Lye  for  the  full  amount  of  the  note,  and  order- 
ing a  sale  of  the  mortgaged  property.  Thereupon  the  bank  answered 
in  the  suit  pending  in  the  United  States  court,  setting  up  the  judgment 
of  foreclosure  as  a  bar  to  the  action  on  part  of  the  Stouts.  The  su- 
preme court  held  that  the  suit  to  foreclose  the  mortgage  in  favor  of  this 
bank  was  pending  when  the  Stonts  obtained  a  lien  upon  the  realty  by 
virtue' of  the  judgment  in  their  favor  against  Lye;  that,  consequently, 
they  were  in  privity  with  Lye,  and  although  they  were  not  parties 
to  the  record  in  the  foreclosure  suit,  they  were  nevertheless  bound  by 
the  decree  therein;  that  although  Lye,  in  the  foreclosure  suit,  did  not 
in  fact  set  up  the  defense  of  want  of  authority  in  the  bank  to  take  the 
mortgage,  yet  he  was  at  liberty  to  do  so,  and  that  he  could  not,  nor 
could  the  Stouts,  afterwards  be  heard  to  say  in  the  suit  in  the  United 
States  court  that  the  mortgage  was  for  any  reason  invalid  or  void. 

In  the  cases  of  Corcoran  v.  Chesapeake,  etc..  Canal  Co.,  94  U.  B.  741, 
and  Louis  v.  Broum  109  U.  S.  162,  S.  C.  3  Sap.  Ot.  Bep.  92,  it 
is  ruled  that  in  chancery  eases  adverse  interests  between  defendants 
will  be  deemed  settled,  as  between  such  defendants,  by  a  decree  in  the 
cause,  if  the  parties  had  an  opportunity  of  asserting  their  rights. 

Applying  the  rules  thus  enunciated  to  the  facts  of  the  present  case, 
what  is  the  result?  Li  the  case  brought  in  the  state  court,  the  pres- 
ent complainant  was  one  of  the  complainants  therein,  and  so  far  as 
he  was  concerned  the  record  shows  that  that  proceeding,  like  the 
present  one,  was  brought  to  restrain  and  enjoin  the  collection  of  the 
5  per  cent,  tax  voted  in  aid  of  the  Fort  Dodge  &  Fort  Bidgely  Railroad 
Company  and  levied  upon  complainant's  property.  The  object  and 
purpose  of  both  suits  is  identical,  and  the  nltimate  qnestion  presented 
for  decision  is  the  same,  to-wit,  whether  the  tax  voted  is  legal  and 
binding.  The  former  suit  was  against  the  then  treasurer  of  the 
county  in  his  official  capacity ;  the  present  suit  is  against  the  present 
treasurer,  the  auditor,  and  the  purchaser  at  the  tax  sale.  It  is  ap- 
parent that  these  latter  parties  are  in  privity  with  and  represent  ex- 
actly the  same  interests  as  did  the  defendant  in  the  former  suit.  In 
the  former  suit  the  decision  was  that  the  act  of  the  general  assembly 
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under  which  the  fax  was  voted  was  constiiational,  and  the  tax  was 
legal  and  binding,  and  the  complainant's  property  liable  therefor. 
The  judgment  in  that  case  concladed  the  complainant  npon  these 
qnestionB*  no  matter  whether  the  same  objeotions  were  then  made  to 
the  validity  of  the  tax  or  not. 

It  is  not  now  open  to  the  complainant  in  this  case  to  litigate  the 
validity  of  the  tax  in  question .  In  the  former  suit,  he  had  the  op- 
portunity to  present  for  decision  every  question  tonching  the  consti- 
tutionality and  validity  of  the  tax  voted;  and  as  the  two  suits  are  for 
the  same  relief  and  based  npon  the  same  facts,  the  former  adjudica- 
tion conolndes  him,  not  only  upon  the  objections  he  then  made,  but 
upon  all  he  might  have  made.  None  of  the  points  made,  therefore, 
against  the  constitutionality  of  the  act  of  the  general  assembly,  or 
against  the  validity  of  the  tax  as  voted  and  levied,  are  open  for  in- 
vestigation before  this  court  in  the  present  cause. 

The  bill  filed,  however,  presents  another  question,  and  that  is  as 
to  the  amount  necessary  to  be  paid  in  order  to  redeem  the  property 
from  the  tax  sale.  This  sale  did  not  take  place  until  after  the  final 
decision  of  the  case  of  Snell  v.  Ltoaardt  and  the  question  of  the  fight 
of  redemption  and  the  amount  to  be  paid  was.  not  involved  therein. 
The  rights  of  the  parties  growing  out  of  the  sale  of  the  realty  for  the 
tax  in  question  hav6  not  been  adjudicated,  and  are  open  to  contest 
in  the  present  proceeding. 

The  stipulation  of  facts  filed  in  the  present  cause  shows  that  after 
the  decision  of  the  supreme  court  in  the  case  of  SwU  v.  Leonard  was 
rendered,  the  complainant  herein  tendered  to  the  treasurer  of  Webster 
county  the  amount  of  the  tax  assessed  upon  his  property  in  favor  of  the 
Fort  Dodge  &  Fort  Bidgely  Railroad  Company,  together  with  interest 
thereon  at  the  rate  of  10  per  cent,  up  to  the  date  of  tlie  tender,  which 
was  made  on  Kay  10, 1881.  The  treasurer  refused  to  accept  the 
amount  thus  tendered,  and  in  June,  1S83,  sold  the  lands  as  already 
stated. 

The  reason  assigned  by  the  treasurer  for  refusing  to  accept  the 
tender  was  that,  under  the  act  of  the  general  assembly  authorizing 
the  voting  and  levy  of  the  tax,  the  complainant  must  pay  a  penalty 
at  the  rate  fixed  in  the  general  tax  law  of  the  state,  and  the  question 
is  now  presented  whether,  under  the  act  of  the  general  assembly,  this 
penalty  can  be  exacted. 

Counsel  for  complainant  criticise  the  language  of  the  act  providing 
'  for  the  penalty,  claiming  that  the  provision  that  "said  taxes  shall  be 
collected  at  the  time  or  times  specified  in  said  order,  in  the  same  man- 
ner, and  be  subject  to  the  same  penalties  for  non-ptiyment  after  they 
are  collectible,  as  other  taxes,  or  as  may  be  stated  in  the  petition 
asking  said  election,"  is  meaningless,  because  it  declares  that  the  tax 
shall  be  subject  to  the  penalty,  instead  of  declaring  that  the  property, 
or  the  owner  thereof,  is  subjected  to  the  penalty. 

While  the  language  used  may  be  open  to  exception,  still  it  is  suf- 
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fioiently  olear  that  the  legislature  intended  to  tliereby  provide  that 
if  not  paid  vhen  due,  the  tax  was  liable  to  be  increased  by  the  amount 

of  the  penalty.  By  section  3  of  the  act  it  is  provided  that  the  aggre< 
gate  amount  of  the  tax  to  be  voted  or  levied  under  the  act  in  any  town- 
ship shall  not  exceed  5  per  centum  of  the  assessed  value  of  the 
property  in  the  township.  Section  4  provides  that  the  moneys  col- 
lected under  the  provisions  of  the  act  shall  be  paid  by  the  county 
treasurer  to  the  treasurer  of  the  railroad  company.  AU  sums,  there- 
fore, collected  as  peualties  belong  to  the  railroad  company.  In  Barnes 
V.  County  of  Marsliall,  66  Iowa,  20,  S.  C.  8  N.  "W.  Eep.  677.  it  was 
decided  that  the  county  acquires  no  beneficial  interest  in  the  taxes 
voted  in  aid  of  the  railroad  company  and  paid  to  the  county  treasurer, 
and  is  not  liable  for  the  repayment  thereof  if  the  company  forfeits  the 
same.  All  cums,  therefore,  collected  from  the  tax-payers  under  the 
provisions  of  the  act  in  question,  whether  called  a  tax  or  a  penalty, 
are  sums  contributed  by  the  property  owner  to  the  railroad  company 
for  the  purpose  named  in  the  statute,  to-wit:  to  aid  in  the  eonstrnc- 
tion  of  a  designated  line  of  railroad. 

As  already  stated,  the  limitation  on  the  amount  of  tax  that  can  be 
levied  under  the  act  is  5  per  cent.  If,  therefore,  as  in  the  case  now 
under  consideration,  the  full  amount  of  6  per  cent,  is  levied  as  a  tax, 
it  is  very  questioxutble  whether  any  further  sum  can  be  collected  and 
paid  to  the  railroad  company,  even  under  the  guise  of  a  penalty.  This 
additional  amount  is  not  to  cover  expenses.  It  goes  into  the  treas- 
ury of  the  company,  just  as  the  amounts  realized  from  the  5  percent, 
tax  do,  and  for  the  same  purpose.  Under  the  decision  of  the  supreme 
court  of  Iowa,  that  the  beneficial  interest  in  the  tax  voted  in  aid  of  a 
railway  belongs,  not  to  tbe  county,  but  to  the  railway  company,  it  is 
difficult  to  distinguish  the  amount  due  from  a  given  tax-payer  to  the 
company  for  the  tax  voted  from  any  other  debt  he  might  owe  to  the 
company.  The  tax-payer  is  under  legal  obligation  to  pay,  and  the 
railroad  company  has  a  legal  right  to  demand  and  enforce  payment 
of  the  tax.  The  statute,  however,  expressly  limits  the  amount  that 
the  tax-payer  can  be  compelled  to  pay  to  5  per  cent.  If,  therefore, 
a  tax  for  the  full  amount  of  5  per  cent,  is  levied,  is  it  within  tbe  power 
of  the  county  treasurer  or  tbe  raiload  company  to  insist  upon  pay- 
ment of  a  sum  equal  to  10  per  cent,  if  the  tax-payer  does  not  promptly 
pay  the  tax  when  due? 

The  claim  is  not  made  that  the  additional  sum  is  to  be  considered 
as  interest  upon  an  overdue  debt.  In  that  case  the  rate  would  be 
fixed  by  other  provisions  of  the  law.  The  additional  sum  is  claimed 
to  he  due  as  a  pe;iaUy ;  but  it  is  a  penalty,  not  for  a  failure  to  pay  a 
tax  due  to  and  belonging  to  the  state  or  county,  but  for  a  failure  to 
pay  a  sum  due  to  the  railroad  company.  The  penalty,  when  paid  to 
the  county  treasurer,  belongs  to  the  railway  company,  and  in  effect 
is  a  sum  paid  by  the  tax-payer  to  aid  in  the  construction  of  a  line 
of  railway.    In  no  respect,  therefore,  does  it  seem  to  differ  from  the 
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sum  paid  as  a  tax,  and  there  is  reason  in  the  proposition  that  calling 
the  sum  a  penalty  does  not  change  the  fact  that  it  is  a  sum  paid  by 
the  tax-payer  to  aid  in  the  oonstraction  of  a  railway,  and  thai  under 
the  act  in  question  the  sums  thus  collected  from  the  tax-payer  for 
that  purpose  shall  not  exceed  in  the  aggregate  the  amount  of  5  per 
cent. 

Bat,  without  deciding  this  proposition,  it  is  clear  that  under  the 
provisions  of  the  act  in  question  tiie  tax^pajer  cannot  be  subjected  to 
a  tax  greater  in  amount  than  5  per  cent.  If  any  further  sum  can  be 
collected,  it  must  be  as  a  penalty ;  that  is,  an  amount  assessed  against 
the  tax-payer  over  and  above  the  full  legal  amount  of  his  tax  as  a 
punishment  for  his  failure  to  pay  the  sum  due  as  a  tax  at  a  given 
date.  The  sum  in  excess  of  5  per  cent.,  if  collectible  at  all,  can  only 
be  collected  as  a  penalty,  and  not  as  part  of  the  tax.  If,  therefore, 
it  is  a  penalty  pronounced  against  the  delinquent  tax-payer  for  the 
failure  on  his  part  to  perform  the  duty  and  obligation  of  payment  cast 
upon  him  by  the  act  of  the  general  assembly,  then  as  a  penalty  its 
enforcement  may  be  waived,  and  a  repeal  of  the  act  providing  for  the 
penalty,  before  the  penalty  is  enforced,  will  terminate  the  right  to 
enforce  the  penalty.  "The  repeal  of  the  law  imposing  the  penalty  is 
of  itself  a  remission."  State  v.  Baltimore  db  0,  i2.  Oo.,8  How.  534; 
Confiscation  Cages,  7  Wall.  464. 

The  act  of  March  15,  1877.  was  expressly  repealed  by  chapter  159 
of  the  acts  of  the  Twentieth  general  assembly.  Being  thus  repealed, 
its  penal  provisions  cannot  be  enforced;  that  is  to  say,  the  repeal  of 
the  act  terminated  the  right  to  collect  any  penalty  that  remained  un- 
collected at  that  date.  If  the  realty  had  not  been  sold  at  a  tax  sale 
by  the  treasurer  before  the  repeal  of  the  aet,  it  could  not  now  be  sold 
in  order  to  collect  the  penalty  claimed. 

The  record  shows  that  in  1881  the  complainant  tendered  to  the 
treasurer  the  full  amount  of  the  5  per  cent,  tax  assessed  upon  his 
property,  with  10  per  cent,  interest  added,  but  the  treasurer  refused 
to  accept  the  tender,  and  in  June,  1883,  sold  the  realty  for  the  taxes 
and  penalty  added.  The  complainant,  denying  his  liability  to  the 
penalty,  brought  the  present  action  in  order  to  determine  whether  such 
penalty  could  be  collected  from  him.  He  has,  as  yet,  paid  nothing, 
and  one  object  of  the  present  suit  is  to  determine  the  amount  which  he 
is  under  legal  obligation  to  pay  in  order  to  discharge  the  tax  assessed 
against  him,  and  redeem  his  property  from  the  sale  made  thereof. 
It  cannot,  therefore,  be  fairly  said  that  the  penalty  in  this  case  has 
been  collected  and  distributed,  so  far'as  the  question  lies  between  the 
complainant  and  the  railway  company.  The  right  to  collect  the  pen- 
alty is  in  dispute,  and  if  the  complainant  can  show  that  be  haR  been 
relieved  from  the  payment  thereof,  he  has  the  right  so  to  do,  as  against 
the  company.  So  far  as  the  tax  is  concerned,  the  company  may  ob- 
tain or  perfect  a  vested  risht  therein  before  it  is  collected;  but  to  the 
penalty  no  vested  right  attached  until  it  is  collected,  and  thus  placed 
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beyond  the  power  of  the  tax'payer  to  contest  its  validity.  So  long^ 
therefore,  as  the  right  to  the  penalty  has  not  vested  in  the  company 
by  its  eolleotion,  the  same  may  be  remitted  by  the  legislatare,  and,  in 
the  language  of  the  snpreme  oourt  of  the  United  Btates  in  State  t. 
BaUimare  <&  O.  B.  Co.yWprat  "the  repeal  of  the  law  imposing  the  pen- 
alty is  of  itself  a  remission," 

What  the  rale  would  be  as  against  some  third  party  not  interested 
in  the  tax,  who  should,  at  a  tax  sale,  bid  in  the  property  for  the  tax 
and  penalty,  and  actually  pay  auoh  amount  into  the  treasury,  is  not 
considered  or  determined.  The  certificate  of  ecde  in  this  case  was  is- 
sued to  W.  M.  Grant,  who  was  a  stockholder  in  the  company.  It 
does  not  appear  that  he  has  as  yet  paid  any  money  on  such  purchase, 
or  that  he  bought  the  property  in  his  own  right.  The  testimony  of 
the  county  treasurer,  who  conducted  the  sale,  shows  that  no  money 
was  paid  him  on  the  bid  made,  but  that  he  accepted  the  receipt  of 
the  treasurer  of  the  company  instead  of  the  money,  fmd  delivered  the 
certificate  of  sale  to  the  treasurer. 

Under  these  circumstances  the  question  of  the  right  to  exact  the 
penalty  as  a  condition  to  the  right  to  redeem  the  land  from  the  sale 
is  one  solely  between  complainant  and  the  company,  and,  as  between 
them,  the  right  to  exact  the  penalty,  if  it  ever  existed,  was  terminated 
by  the  repeal  of  the  act  under  which  the  tax  was  voted.  The  com- 
plainant, having  pleaded  the  tender  made  May  10,  1881,  and  relied 
thereon,  which  was  for  the  full  amount  of  the  tax  levied,  and  interest 
thereon  at  10  per  cent,  to  that  date,  has  thereby  admitted  ttiat,  equi- 
tably, that  amount  was  then  due  to  the  railroad  company.  The  pay- 
ment of  that  amount,  with  interest  thereon  at  6  per  cent,  from  May 
10,  1881,  will  fully  discharge  the  indebtedness  due  from  complain- 
ant, and  relieve  hia  property  from  auy  lien  or  claim  by  reason  of  the 
tax  levied  in  aid  of  the  Fort  Dodge  &  Fort  Ridgely  Railroad  Company. 

The  order  and  decree  will  th^efore  be  that,  upon  the  payment  of 
the  amount  above  indicated  to  the  treasurer  of  Webster  county  within 
90  days  from  the  date  of  this  decree,  the  sale  of  said  realty  for  taxes 
as  aforesaid  shall  be  canceled  and  set  aside,  and  the  defendants,  and 
parties  claiming  under  them,  be  restrained  and  enjoined  from  exe- 
cuting or  receiving  a  treasurer's  deed  of  said  realty,  or  from  asserting 
any  title  to  said  realty  under  the  sale  for  taxes  mo^e  June  18,  1883. 
The  complainant,  having  sought  by  his  bill  to  set  aside  the  Bale  as 
wholly  void,  and  escape  the  payment  of  any  sum,  and  having  failed 
to  make  good  his  bill  in  these  particulars,  is  adjudged  to  pay  the  ooets 
of  this  proceeding. 
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Babnbt  v.  Winom  &  St.  P.  B.  Co.> 

{(Xrcuit  CoutU  D.  MinneBota.   September  11,  1886.) 

1.  Railroad  Lamdb— Winona  &  St.  Pktbk  Railroad  Comfant— Man«B80TA 

Cbntkal  Uailboad  Uompamv— Act  op  Kauch  3,  1865. 

Under  the  decisions  of  the  supreme  conrt  of  the  United  States  in  St.  Paul  A 
8.  V.  B.  Co.  T.  Winona  «  Si.  P.  S.  Co.,  112  CJ.  8. 720,  S.  C.  5  Snp.  Ct.  Rep.  334, 
and  Winona  <«  St.  P.  B.  Co.  v.  Barnet/,  IIH  U.  S.  618,  S.  0^  6  Sup.  Ct.  Rut.  606, 
the  grant  of  four  sections  made  by  the  net  of  March  S,  1865,  must  be  adjudged 
a  grant  of  quantity,  and  not  one  of  lands  in  place. 

2.  Same— Deduction  under  Act  of  1865, 4  3. 

The  term  "  any  lands  which  may  have  been  granted  to  the  territory  or  state 
of  Minneaots,"  in  the  proviso  of  section  3  of  the  act  of  1866.  and  which  are  to 
be  deducted  from  the  grant  made  by  that  act,  includes  all  land  tho  title  to  which 
had  passed  to  the  territory  or  stale  of  Minnesota,  whcthor  these  lands  irera  lands 
in  place  or  indemnity  lands. 

3.  SAMB—DEDiraTION,  HOW  DKTVRHIHED. 

As,  within  the  overlapping  limits  of  the  Winona  &  tit.  Peter  Railroad  and 
the  Minnesota  Central  Railway,  neither  corapnny  received  anything  like  Us 
quota  of  coteimioouB  lands,  the  proper  deduction  to  be  inade  from  the  grant 
of  1865  can  be  determined  by  ascertaining  the  amount  of  lands  within  those 
limits  which  had  theretofore  passed  to  the  Minnesota  Central  Railroad  Company 
under  the  act  of  1857. 

In  Equity. 

Gordon  E.  Cole,  for  plaintiflF. 
Tho$,  WiUoHt  for  defendant. 

Brbweb,  J.  In  the  ease  of  Bwney  against  The  Winona  dt  St,  Peter 
Railroad  Company,  the  plaintiff,  Mr.  Barney,  and  others  had  a  con- 
tract with  the  defendant,  the  Winona  &  St.  Peter  Bailroad  Com- 
pany,  entitling  them  to  all  the  lands  to  be  earned  by  the  Winona  & 
8t.  Peter  Company  in  the  oonstruotion  of  its  road  for  a  certain  dis- 
tance. Upon  the  constrnction  of  that  road  the  plaintiffs  broogbt  this 
action  to  compel  the  defendant  to  convey  to  it  lands  to  which  they 
claim  they  are  entitled  by  virtue  of  that  contract.  Several  years  ago 
they  obtained  a  decree  in  this  court  for  the  conveyance  of  197,000 
and  odd  acres.  From  that  decision  the  defendant  appealed  to  the 
snpreme  court  of  the  United  States,  which  reversed  the  decree,  and  re- 
manded the  case,  with  these  instructions:  "The  case  must  therefore 
go  back,  that  the  proper  reduction  may  be  made  by  reason  of  this  in- 
terference of  the  two  grants,  and  the  elder  grant  be  deducted  from 
the  extension  made  by  the  act  of  1865." 

What  reduction,  under  that  raliz^  of  the  supreme  court,  must  be  i 
made  ?  is  the  question  now  presented.    The  deduction  arises  from  the 
fact  that  the  Minnesota  Central  road  crosses  the  Winona  &  St.  Peter, 
and  at  the  point  of  junction  there  was  an  interference  between  the 
land  grants  of  the  two  roads  given  them  by  the  act  of  March  3, 1857. 

The  act  of  March  3,  1S65,  purports  to  give  an  additional  four  sec- 
tions, with  this  proviso:  "That  any  lands  which  may  have  been 

1  Reported  by  Robertson  Howard,  Esq.,    the  St  Paul  bar. 
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granted  to  the  territory  or  state  of  Minnesota" — and  that  refers  sim- 
ply to  the  lands  given  by  the  act  of  18ft7 — "for  the  pnrpose  of  aid- 
ing in  the  construction  of  any  railroad^  which  lands  may  be  located 
within  the  limits  of  this  extension  of  said  grant  or  grants,  shall  be 
deducted  from  the  fall  quantity  of  lands  hereby  granted;"  that  is, 
from  the  four  sections  granted  by  tha  act  of  1865  to  this  defendant 
road  was  to  be  deducted  any  lands  granted  to  any  other  road  by  prior 
grant.  There  was  a  very  long  discussion  between  counsel  as  to  the 
effect  and  meaning  of  this  act  of  1865.  On  one  side  it  was  contended 
that  the  meaning  of  this  act  had  been  determined  by  the  supreme 
oourt  in  the  ease  of  St,  Paul  d  Sioux  City  Railroad  Co,  against  The 
Same  Defendant,  113  D.  S.  720.  S.  G.  A  Sop.  Ot.  Bep.  884;  and  in 
the  present  case,  in  the  Bam»  court,  113  U.  S.  618,  S.  G.  5  Sup.  Ct. 
Bep.  606 ;  and  on  the  other  side  it  was  with  equal  zeal  contended  that 
the  true  construction  of  that  act  had  not  been  determined  in  either 
case,  and  that  any  language  to  be  found  in  the  opinion  therein  which 
might  look  to  an  interpretation  of  that  act  must  be  regarded  as  pnre 
dictum,  and  not  called  for  by  the  necessities  of  the  case. 

With  the  highest  respect  which  we  both  feel  for  the  members  of 
that  court,  and  with  the  utmost  deference  to  their  decision,  we  both 
of  us  are  strongly  of  the  opiniw  that  the  construction  which  is  indi- 
cated in  the  language  of  these  two  opinions  is  not  the  true  construc- 
tion of  that  act.  In  these  opinions  they  say  that  this  grant  of  laud 
of  four  sections  was  not  intended  as  an  extension  of  the  grant  of  lands 
in  place,  but  was  a  mere  grant  of  lands  in  quantity.  Without  dis- 
cussing that  question  at  length,  it  seems  to  us  very  oleur  that  the  in- 
tention of  congress  in  the  later  act  was  simply  to  niake  an  extension 
of  four  sections,  to  be  taken  in  tbe  same  manner  as  the  grant  of  the 
six  sections,  and  subject  to  the  same  conditions;  meaning,  thereby, 
to  extend  it  from  a  grant  of  six  sections  in  place  to  a  grant  of  ten  sec- 
tions in  place,  and  with  the  indemnity  limits  extended  from  15  to  20 
miles.  As  I  said  before,  I  shall  not  discuss  that  question  at  length, 
nor  name  the  Tarioas  reasons  which,  on  examination  of  the  statute, 
have  led  us  to  think  that  this  is  the  true  oonstraotion.  The  decision 
of  these  two  cases  seems  to  settle  the  question  adveroely  to  the  opin- 
ion which  we  entertain,  and  of  course  those  decisions  are  conclusive 
upon  us. 

In  the  case  of  St.  Paul  d  Sioux  City  RaUroad  Co.  against  The  Wi- 
nona d  St.  Peter  Railroad  Co,,  Mr.  Justiee  Milleb,  speaking  of  the 
acts  of  1864  and  1865,  says: 

"There  is  nothing  in  either  of  these  statutes  which  indicates  or  requires 
that  the  six-mile  limit  of  the  original  grant  is  tu  be  enlarged  so  tliat,  within  a 
limit  of  ten  miles,  all  the  odd  sections  fall  immediately  within  tiie  grant  on  the 
location  of  the  road.  Such  langufw^  was  used  in  the  fourth  section  of  the 
act  concerning  the  Union  Bocihc  Railroad  in  1864,  only  a  few  weeks  later 
than  the  act  of  that  year  under  consideration."   5  Sup.  Ct.  Bep.  339. 

And  after  some  words  with  reference  to  that  act  he  says: 
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**In  addition  to  this  significant  fact,  both  the  act  of  1864  and  of  1865  speak 
of  the  additional  sections  to  be  selected, — a  word  wholly  inapplioable  to  lands 
in  place  which  are  not  ascertained  by  selection,  but  are  fixed  and  determined 
by  the  location  of  the  line  of  the  road.  The  act  of  1865,  which  is  to  be  con- 
Bidered  in  pari  materia  on  this  point,  provides  that  these  lands  shall  be  indi- 
catedl^  the  secretary  of  the  interior."   5  Sup.  Gt  R^.  839. 

In  the  other  case,  (this  very  case  in  the  supreme  ooart,)  Mr.  Jus- 
tice FiBLD  says: 

"As  to  the  effect  of  the  reservation  in  the  third  section  of  the  act  of  1865 
of  lands  previously  granted  to  Minnesota  for  the  purpose  of  aiding  in  the  con- 
struction of  any  railroad,  there  should  be  little  doubt.  The  grant  by  the  act 
of  1857  is  one  of  description;  that  is,  of  land  in  place,  and  not  of  quantity. 
*  •  *  [That  is,  the  original  grant.]  The  act  of  1865  enlarges  the  quan- 
tity from  six  sections  to  teu,  and  the  indemnity  limits  from  fifteen  miles  to 
twenty.  The  character  of  the  grant,  so  far  as  the  six  sections  are  concerned, 
is  not  thereby  changed  from  one  of  lands  in  place,  or  by  description,  to  one 
of  quantity.  The  use  of  the  terms  'quantity  of  lands  granted*  in  the  first  sec- 
tion, in  referring  to  the  amount  granted  by  the  act  of  1857i  is  of  no  signifi- 
cance. It  is  the  same  thing  as  though  the  act  had  used  the  words  *  six  sections ' 
instead  of  the  word  'quantity,'  and  had  said  that  they  should  be  increased  to 
ten  sections.  The  four  sections  are  to  be  selected  by  the  secretary  of  the  in- 
terior beyond  the  twelve  and  within  the  twenty  miles  limit;  and  as  to  them 
the  gi-ant  may  be  regarded  as  one  of  quantity,  though  the  coterminous  prin- 
ciple applies  to  them,  and  they  are  to  be  selected  along  and  opposite  the  com- 
pleted road."   6  Sop.  a.  Bep.  611.  ■ 

In  those  cases  it  seems  to  us  that  the  construction  of  the  act  with 
reference  to  this  question  was  fairly  before  the  cpurt,  and  that  this 
language  can  in  no  proper  sense  be  considered  as  mere  dictum,  but 
.  is  to  be  taken  as  the  determination  of  the  court  as  to  the  true  con- 
stmotion  of  that  net  of  1865.  So  we  hold,  as  the  first  proposition, 
that  under  the  decisions  of  the  supreme  court  in  St.  Paul  d  S.  C.  R. 
Co.  V.  Winona  d  St.  P.  R.  Co.,  112  U.  S.  720,  S.  C.  5  Sup.  Ct.  Eep. 
334,  and  Winona  d  St.  P.  R.  Co.  v.  Barney,  113  U.  S.  618,  8.  C.  5 
Sap.  Ct.  Bep.  606,  the  grant  of  four  sections  made  by  the  act  of 
March  3, 1865,  must  be  adjudged  a  grant  of  quantity,  and  not  one  of 
lands  in  place. 

The  next  question  to  be  considered  arises  on  the  third  section  of 
the  act  of  1865,  and  the  proviso  states: 

"Provided,  further,  tliat  any  lands  which  may  have  been  gi-anted  to  the 
state  of  Minnesota  for  the  parp(ae  of  aiding  in  the  construction  of  any  rail- 
road, which  lands  may  be  located  within  the  limits  of  th^s  extension  of  said 
grant  or  grants,  shall  be  deducted  from  the  full  quantity  of  lands  hereby 

granted. " 

"Lands  which  may  have  been  granted  to  the  territory  or  state  of 
Minnesota."  Now,  the  word  "grant"  in  these  land  acts  has  two  sig- 
nifications. It  is  used  oftentimes  technically  to  refer  to  lands  in 
place  which  are  spoken  of  as  granted  lands,  in  contradistinction  to 
lands  which  are  to  be  selected,  or  indemnity  lands.  And  then  it  is 
oftentimes  used,  both  in  land  legislation  and  opinions,  to  refer  to  all 
lands  the  title  to  which  has  passed  either  as  lands  in  place  or  by  se- 
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leotioD.  It  is  contended,  on  one  side,  that  it  has  the  narrow  aignifioa- 
tion,  and  that  the  only  lands  exolnded  from  the  grant  of  1865  are 

these  lands  in  place  which  were,  in  the  narrow  signification,  "lands 
granted."  On  the  other  hand,  it  is  contended  that  it  has  the  broad 
signification,  and  includes  all  lands  to  which  the  title  had  passed  by 
act  to  the  state  of  Minnesota.  I  think  the  latter  is  the  trae  significa- 
tion.   Mr.  Justice  Field,  in  this  case,  says: 

"This  reservation  of  the  lands  previously  granted  to  Minnesota  from  the 
grant  of  the  additional  four  sections — that  Is,  from  the  extension  of  the  origi- 
nal grant  of  1857 — was  only  a  legislative  declaration  of  that  which  the  law 
would  have  pronounced  Independently  of  it."    5  Sup.  Ct.  Rep.  611. 

That  is,  in  other  words,  congress,  by  the  act  of  1865.  meant  to 
grant,  as  it  oould  only  grant,  lands  the  title  to  which  it  stiU  held,  and 
which  had  not  theretofore  passed  to  the  state  of  Minnesota.  That 
would  be  the  law,  independent  of  any  express  declaration  in  the  stat- 
ute, and  this  expression, meaning  the  same  thing,  as  Mr.  Justice  FisiiO 
says,  would  exclude  all  lands  the  title  to  which  had  passed  to  the 
state  of  Minnesota  by  any  previous  grant.  And  so,  secondly,  we 
hold  that  the  term  "any  lands  which  may  have  been  granted  to  the 
territory  or  state  of  Minnesota,"  in  the  proviso  of  section  3  of  said 
act,  includes  all  land  the  title  to  which  had  passed  to  the  territory 
or  state  of  Minnesota,  whether  these  lands  were  lands  in  place  or  in- 
demnity lands,  and  the  word  "granted"  has  the  broad  rather  than 
the  narrow  signification. 

The  third  question  thus  arises :  "Any  lands  which  may  have  been 
granted  to  the  territory  or  state  of  Minnesota  for  the  purpose  of  aid- 
ing in  the  construction  of  any  railroad,  which  lands  may  be  located 
within  the  limits  of  this  extension  of  said  grant  or  grants,"  "located 
within  the  limits  of  this  extension. "  If  this  grant  be  a  grant  of  lands 
in  quantity,  and  not  a  grant  of  lands  in  place  or  by  description,  how 
can  it  be  said  that  there  was  any  area  of  extension?  That  seems  to 
imply  certain  definite  limits  to  the  land  as  granted.  It  might  ^mean, 
inasmuch  as  the  act  of  1865  enlai^ed  the  indemnity  limits  from  15 
to  20  miles,  simply  the  extra  limits  within  which  these  fonr  sections 
were  to  be  selected,  and  did  not  include  the  narrow  limits  within  which 
the  indemnity  lands  could  be  selected  under  the  act  of  1857.  But,  as 
they  have  said  that  these  four  sections  were  to  be  selected  within  the 
limits  of  6  and  20  miles,  it  seems  to  us  that  the  only  fair 'interpreta- 
tion is  that  the  area  within  the  6  and  20  miles  limits  was  the  body  of 
land  which  could  be  said  to  be  "within  the  limits  of  this  extension** 
of  said  grant  or  grants. 

It  is  conceded  by  counsel  on  both  sides  that  neither  road  could  get 
within  these  overlapping  limits  anything  like  its  quota  of  coterminous 
lands,  and  that  grant  of  four  sections  was  to  be  of  eoterminooa  lands, 
80  the  supreme  court  says.  Therefore,  thirdly,  we  would  say  that,  as 
it  is  conceded  that  within  the  overlapping  limits  of  the  Winona  &  St. 
Peter  road  and  the  Minnesota  Central  Bailroad  neither  company 
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receiTed  anything  like  its  quota  of  coterminons  lands,  the  proper  de- 
duction can  be  determined  by  ascertaining  the  amount  of  lands  within 
those  limits  which  had  theretofore  passed  to  the  Minnesota  Central 
Bailroad  Company  under  the  act  of  1857. 

The  case  will  therefore  be  referred  to  the  two  masters  heretofore  ap- 
pointed, and  who  have  made  prior  reports,  to  report  the  number  of 
acres  which  bad,  prior  to  March  3,  1865,  passed  to  the  Minnesota 
Central  Bailroad  within  15  miles  of  its  line,  and  between  the  6  and 
20  miles  limits  of  the  Winona  &  St.  Peter  Bailroad  Company's  line; 
and  this  amount  will  be  the  amount  of  deduction.  Then,  further,  in 
order  that  if  the  construction  we  have  placed  upon  these  decisions  of 
the  supreme  conrt  be  incorrect,  they  may  have  the  needful  data  before 
them  to  make  th^  proper  reduction,  without  sending  it  back  to  this 
ooort,  the  masters  will  also  report  separately  the  amount  of  lands 
which  had,  prior  to  March  3,  1865,  passed  to  the  Minnesota  Central 
Bailroad  Company  within  the  following  limits:  (1)  The  amount 
withm  IS  miles  of  the  Minnesota  Central  line,  and  within  the  15 
and  20  miles  limits  of  the  Winona  &  St.  Peter  Bailroad.  (2)  The 
amount  within  6  miles  of  the  Minnesota  Central  Line,  and  within  the 
6  and  10  miles  limits  of  the  Winona  &  St.  Peter  Bailroad  Company's 
line.  (3)  The  amount  within  the  6  and  15  miles  limits  of  both  lines. 
(4)  The  amount  within  the  6  and  15  miles  limits  of  the  Minnesota 
Central,  and  within  the  15  and  20  miles  limits  of  the  Winona  &  St. 
Peter  Company's  line. 

We  do  this  so  that  if  the  case  should  go  to  the  supreme  conrt  tbey 
can  determine  and  make  the  deduction,  having  all  the  data  before 
them.  . 


SiLraT  Mihuf'o  Co.  v.  Towh  of  Chioo. 

^(Hreuit  Omirt,  D.  Oalifornia,    September  7, 1880.) 

1,  Bi.TiB — ARTICIiB  MaNUPACTUKEO  FOR  FUSCHABKR. 

Where,  under  a  contract,  an  article  U  to  ba  made  and  delivered  which  shall 
be  satisfactory  to  the  purchaser,  tV  mvit  in  fact  b$  uaiUfaetory  to  AAn,  (ft*  he  Is 
not  bound  to  take  it. 
S.  Same — Fraud  on  Part  op  Pdrchaser. 

Where  the  purchaser  is  in  fact  satisfied,  bnt  fraudalentlj  and  in  bad  faith 
declares  that  he  is  not  satisfied,  the  contract  has  been  fully  performed  by  the 
vendor,  and  the  purchaser  is  boand  to  accept  the  article. 
8.  Samb — Steam-Engink — Committee  to  be  Satisfied. 

Where  a  steam-engine  satisfactory  to  a  committee  of  a  town  Is  furnished, 
and  after  the  contract  is  made,  and  before  tender  of  the  encine.  the  members 
of  the  committee  are  changed,  the  committee  to  be  satisfleais  the  committee, 
existing  when  the  contract  is  performed  and  the  tender  made. 

At  Law. 

Wm.  H,  H.  Hart,  Park  Henshaw,  and  A.  B.  Oo2ton,  for  plaintiff. 
W.  C.  Belcher,  J,  D,  Sproul,  and  F.  C.  Lusk,  for  defendant. 
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Sawtbb,  J.  The  only  question  in  the  ease  upon  which  I  havo  any 
difficulty  arisea  out  of  the  following  provision  of  the  contract : 

"  Xlie  Silsby  Manu&tcturing  Co.  will  send  the  above-described  steam  fire- 
engine  to  Chico,  subject  to  the  approval  of  the  fire  committee,  and  will  toar- 
rant  the  worktnanship,  finish,  and  performance  of  the  machine  aati^acUtry 
to  them,  or  remone  the  same  without  expense,"  etc. 

The  authorities  are  abundant  to  th^  effect  that  upon  a  contnict 
containing  a  provision  that  an  article  to  be  made  and  delivered  shall 
be  satisfaotory  to  the  purchaser,  it  must  he  satisfactory  to  him,  or  he 
is  not  required  to  take  it.  It  is  not  enough  that  he  ought  to  be  sat- 
isfied with  the  article ;  he  must  be  satisfied,  or  he  is  not  bound  to  ac- 
cept it.  Such  a  contract  may  be  unwise,  but  of  its  wisdom  the  party 
80  contracting  is  to  be  his  own  judge,  and  if  he  deliberately  enters  into 
Buoh  an  agreemeut  he  must  abide  by  it.  To  this  effect  are  McCarren 
V.  McNulty,  7  Gray,  139;  Brown  v.  Foster,  118  Jlass.  136j  Zaleski 
V.  CiarA,  44  Conn.  218;  Gifc«on  v.  Crafia^e,  39  Mich.  49 ;  Gray  y.  Cen- 
tral H.  Co.,  11  Hun,  (N.  Y.)  70;  Hallidie  v.  Sutter  St.  B,  Co,,  63-Cal. 
575;  Heron  y.  DaviB,  3  Bosw.  386;  IVood  Machine  Co.  v.  Smith,  50 
Mich.  570;  S.  C.  15  N.  W.  Rep.  906;  Hoffman  v.  Gallaher,  6  Daly,  42. 

At  the  time  the  contract  in-  question  was  made  Messrs.  Burke, 
Snook,  and  Hendricks  constituted  the  fire  committee.  At  the  date  of 
the  required  performance  and  of  the  tender  of  the  engine  there  had 
been  a  change  of  two  members,  and  the  committee  was  composed  of 
Messrs.  Burke,  Noonan,  and  Croissant.  I  think  the  committee  to  be 
satisfied  is  the  one  in  existence  at  the  time  of  the  performance  and 
tender.  The  old  committee  had  ceased  to  exist,  and  had  no  longer 
any  authority  to  act  in  the  capacity  of  a  committee. 

It  is  admitted  by  both  parties  that  the  engine  failed  on  the  first 
trial,  and  some  of  the  witnesses  testified  that  the  failnre  was  a  com- 
plete and  signal  one;  but  the  vendor  claimed  the  failure  to  be  in  con- 
sequence of  poor  coal.  A  second  and  more  thorough  trial  was  had 
with  better  coal, — cannel  coal, — and  it  is  claimed  by  plaintiff  that  the 
engine  in  fact  performed  all  its  functions  strictly  in  accordance  vpith 
the  Specifications  and  requirements  of  the  contract,  and  that  the  com- 
mittee ought  to  have  been  satisfied,  if  they  were  not.  The  testimony 
was  very  full  on  this  point,  though  to  a  considerable  extent  in  conflict. 
Although  there  seems  to  be  some  ground  for  a  difference  of  opinion 
on  this  point,  upon  the  whole  I  am  constrained  to  think,  though  not 
with  entire  confidence,  that  it  did  come  up  to  the  specificationB,  and 
that  the  committee  might  well  have  been  satisfied.  All  the  three 
parties  who  composed  the  committee  at  the  time  the  contract  was 
made,  and  who  signed  the  contract,  were  satisfied  with  its  perform- 
ance, and  considered  that  the  engine,  in  all  particulars,  came  fully  np 
to  the  requirements  of  the  contract ;  and  they  so  reported  to  the  board 
of  tructees.  But  a  majority  of  the  committee,  as  then  constituted, 
Messrs.  Noonan  and  Croissant,  officially  reported  that  the  perform- 
ance was  not  satisfactory  to  them;  that  the  engine  failed  to  get  np 
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Bteun  in  the  time  required,  and  to  keep  np  steam  to  a  snffioiently 

high  point  to  vork  continnously  and  effectively ;  and  that  they  were 
not  satisfied  with  its  performance  in  these  particulars.  Burke,  con-  , 
fititnting  a  minority  of  the  committe&  of  three,  made  a  contrary  re- 
port. The  town  trustees,  acting  on  the  report  of  the  majority,  re- 
jected the  mgine.  If  this  were  all,  there  can  be  doiibt  upon  the  an- 
thorities,  I  think,  that  the  engine  was  properly  and  lawfully  rejected. 

^at  it  is  insisted,  and  there  is  some  ground  for  suspicion  on  this 
point,  that  notwithstanding  the  report  of  Mr.  Noonan  that  he  was 
not  satisfied  with  the  engine  in  the  particulars  indicated,  yet  he  was 
in  fact  satisfied  in  his  own  mind,  and  so  expressed  himself  in  private 
conversationB  with  Mr.  Silsby  and  other  private  parties,  but  that  in 
consequence  of  popular  feeling,  and  an  opposition  to  the  contract  and 
to  the  pnrcbase  of  any  engine  of  that  make  and  character  at  all,  de- 
Teloped  in  the  town  of  Ghico  after  the  making  of  the  contract,  he 
bad  ignored  his  own  convictions  in  regard  to  the  performance  of  the 
engine,  and  falsely  and  in  bad  faith  reported  against  it,  in  obedience 
to  general  popular  clamor,  in 'order  not  to  injure  his  business  or  his 
own  popularity  among  his  neighbors. 

I  am  disposed  to  think  that  if  such  were  clearly  shown  to  be  the 
state  of  facts,  the  oonrt  would  be  jnstified  in  disregarding  the  official 
report,  ae  having  been  made  in  bad  faith  and  in  fraud  of  the  rights 
of  the  other  contracting  party,  and  in  adopting  Noonan's  own  real 
conviction  npon  the  subject.  But  I  cannot  say  that  the  state  of  facts 
claimed  is  so  satisfactorily  shown  as  to  justify  me  in  holding  the  per- 
formance of  the  engine  to  be  in  fact  satisfactory  to  Mr.  Noonan,  in 
the  face  of  his  official  report,  and  his  positive  testimony  to  the  con- 
trary. There  is,  undoubtedly,  testimony  tending  strongly  to  support 
the  hypothesis  insisted  on  by  plaintiff,  and  circumstances  tending 
to  throw  strong  suspicion  upon  the  acts  inqnestion.  Mr.  Silsby  tes- 
tifies that  on  the  evening  of  the  test,  Mr.  Noonan  "expressed  himself 
aa  being  perfectly  satisfied  with  the  engine."    He  says : 

"The  next  day  after  the  trial,  at  hla  store,  InChlco,  AMerman  J.  C.  Koonan 
said  to  me:  'Mr.  Silsby,  I  am  perfectly  satisSed  with  the  engine.  There  is  a 
great  deal  of  feeling  here  over  the  matter,  and  I  am  afraid  It  will  injure  me 
in  my  business.  They  are  bringing  strong  pressure  on  me  to  vote  against 
the  acceptance  of  the  engine,  and  if  I  do  so,  I  shall  brand  myself  a  coward, 
because  tbe  engine  is  all  you  claim  fbr  it.'  " 

Mr.  Burke  testifies  that  Noonan  told  him,  in  answer  to  a  question 
as  to  how  he  liked  the  engine,  "that  it  did  all  and  more  than  was' re- 
quired of  it, — that  is  my  recollection;"  but  that  he  could  "not  pur- 
chase the  steamer,"  because  "public  opinion  was  so  great;"  that  "pub- 
lic opinion  was  too  strong  against  it,"  and  "I  will  vote  against  it,  and 
IwiU  vote  myself  a  coward  in  doing  so."  Mr.  Sproul  testified  that 
in  a  conversation  with  Noonan,  in  regard  to  the  merits  and  demerits 
of  the  machine,  in  the  month  of  April,  after  the  arrival  of  the  engine, 
but  he  could  not  tell  "whether  it  was  after  this  test  or  not,"  in  which 
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he  referred  to  pablio  opinion  against  the  engine,  and  in  that  connec- 
tion said:  "So  far  as  I  can  see,  the  engine  fulfills  all  the  qualifica- 
tions." 

Mr.  Noonan  positively  denies  having  any  conversations  of  such 
character  as  stated  1^  the  witnesses;  denies  that  he  ever  stated  to 
either  of  them  that  he  was  satisfied  with  the  engine,  or  that  he  should 
vote  to  reject  it  in  consequence  of  public  opinion.  He  admits  hav- 
ing a  conversation  with  Mr.  Silsby  upon  the  subject,  but  not  of' the 
purport  stated  by  Mr.  Silsby.  The  following,  said  he,  is  "just  exactly 
the  shape  I  put  that  in:  I  said  that  I  did  not  care  to  prejudice  my- 
sell  as  against  public  opinion ;  that  it  would  not  be  fair  for  me  to  con- 
demn his  engine  because  of  public  opinion ;  tkat  it  woiUd  he  eondemhed 
for  other  causes;  tkat  I  did  not  think  the  engine  came  ttp  to  the  require^ 
ments  of  the  contact."  He  states  that  he  expressed  his  dissatisfac- 
tion to  Silsby,  and  the  particular  points  among  them  were :  "As  I  un- 
deistood  the  contract,  and  was  disposed  to  interpret  it,  we  were  to 
have  a  body  of  water  on  the  house  on  fire  in  four  to  six  minutes; 
that  this  was  needed  in  a  town  built  ot  wood,  like  Chico,  where  there 
are  v^ry  dry  summers.  Inasmuch  as  she  did  not  produce  Bucb  a 
stream,  I  thought  it  was  wrong;  I  thought  she  should  do  that."  And 
there  was  testimony  that  there  were  other  engines  that  would  do  that. 
In  another  place  he  says  a  stream  ot  water  could  not  be  got  on  a  bouse 
in  less  than  13  minutes.  He  said  Silsby  appealed  to  his  sympathy, 
and  said  he  would  rather  give  a  thousand  dollars  than  to  have  the 
engine  rejected,  it  would  do  him  so  much  injury.  He  says  that  he 
did  sympathize  with  Silsby,  and  was  desirous  that  the  engine  aboold 
stand  the  trial. 

Under  the  contract  the  engine  was  "warranted  to  raise  steam  from 
cold  water  in  from  four  to  six  minutes,  and  to  generate  and  main- 
tain an  ample  working  pressure  of  steam  for  effective  fire  purposes." 
Noonan  claims  to  have  been  dissatisfied  on  both  these  points.  There 
'  is  room  for  discussion  as  to  what  is  meant  by  the  phrase,  "raise  steam 
from  cold  water  in  from  four  to  six  minutes."  Testimony  of  wit- 
nesses was  taken  upon  the  point,  and  different  witnesses  understood 
the  phrases  differently.  Mr.  Noonan  appeared  to  be  a  candid  and  in- 
telligent witness,  and  there  is  nothing  to  throw  suspicion  on  his  truth- 
fulness except  the  testimony  as  to  his  statements  different  from  those 
made  as  a  witness  on  the  stand.  He  appears  to  be  a  somewhat  prom- 
inent business  man  of  Chico,  and  to  hold  one  of  the  most  important 
city  offices. 

No  two  witne^es  seem  to  have  heard  the  same  conversation. 
Loose  conversations,  heard  and  considered  from  different  standpoints, 
are  liable  to  be  misunderstood  or  misinterpreted,  as  weH  as  misre- 
membered,  after  the  lapse  of  considerable  time.  Noonan  certainly 
ought  to  know  what  he  intended  to  say.  If  he  intended  to  disregaM 
his  own  convictions,  and  do  an  act  which  he  acknowledged  at  the 
time  to  be  both  wrong  and  cowardly,  it  seems  highly  improbable,  if 
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not  impossible,  that  he  would  boldly  declare  bis  base  and  cowardly 
purpose  to  the  man  he  was  about  to  injure  by  such  action.  I  cannot 
help  thinking  that  there  must  have  been  some  misapprehension  aa 
to  what  he  did  Bay>  or  intended  to  say,  or  some  misrecollection  of  his 
language.  At  all  events,  in  the  face  of  his  formal  official  report  and 
action,  and  his  positive  testimony  on  the  stand  as  to  what  he  in- 
tended to  say,  and  what  he  did  in  fact  say,  the  testimony  in  re- 
gard to  loose  oonTersations  on  the  occasions  referred  to. by  the  other 
witnesses,  whose  views  and  sympathies  were  with  the  other  aide,  and 
who  viewed  the  matter  from  a  different  standpoint,  is  soaroely  suf- 
ficient to  brand  Mr.  Noonan  with  acting  in  bad  faith,  and  perpetrat- 
ing a  deliberate  fraud  upon  complainant  by  reporting  himself  as  not 
being  satisfied,  when  in  fact  he  was  satisfied,  or  to  convict  him  of 
deliberate  perjury  in  support  of  his  action.  The  harden  of  showing, 
by  preponderating  evidence,  that  he  did  this  act  in  bad  faith,  and  in 
fraud  of  the  plaintiff's  rights,  is  on  the  plaintiff. 

There  were  other  witnesses  who  did  not  think  the  engine  came  up 
to  the  specifications  in  its  performance.  Although  it  is  not  without 
some  hesitation,  I  bm  disposed  to  think,  upon  the  whole,  that  the 
committee  ought  to  have  been  satisfied,  and  accepted  it.  Tet  it  mast 
be  confessed,  I  think,  that  there  might  well  be  an  honest  difference 
of  opinion  upon  the  subject.  I  cannot,  therefore,  find  upon  the  ev- 
idence that  NoonellL  was  in  fact  satisfied  with  the  performance  of 
the  engine,  or  satisfied  that  it  came  fully  up  to  the  guaranty  in  its 
performance.  The  first  trial  was  conceded  to  be  a  failure,  and  was 
stated  by  some  witnesses  to  be  a  lamentable  one.  In  order  to  make 
the  final  test  a  success,  it  was  necessary  to  send  to  the  neighboring 
city  of  Marysville,  both  for  the  quickest  coal  for  fuel  that  could  be  had 
and  for  an  engineer  of  long  experience  with  this  kind  of  engine  to 
manage  it.  Some  of  the  witnesses  said  it  took  three  men  to  fire  her 
during  the  trial,  one  to  break  the  coal  into  small  pieces,  and  two  to 
supply  the  engine.  Some  witnesses  on  the  other  side  said  the  door 
was  open  a  considerable  portion  of  the  time;  others  did  not  see  the 
door  open  except  when  necessary  to  pat  in  coal,  althoagh  in  a  posi- 
tion to  see  such  occurrences.  Undoubtedly,  it  required  the  most  fa- 
vorable conditions,  and  most  earnest  and  persistent  efforts,  to  make 
the  test  a  success;  and  from  the  testimony  it  may  well  be  doubted 
whether  in  actual  practice  at  fires  the  performance  would  come  fully 
up  to  the  requirements  of  the  guaranty.  Under  all  the  circum- 
stances, however,  I  am  inclined,  upon  the  whole,  though  with  con- 
siderable hesitation,  to  think  that  the  committee  ought  to  have  been 
satisfied;  yet  upon  all  the  evidence  I  cannot  say  that  it  has  been  sat- 
isfactorily proved  by  a  prepondei'ance  of  evidence  that  Noonan  was 
in  fact  satisfied,  and,  notwithstanding  his  convictions,  in  bad  faith 
fraudulently  reported  that  he  was  not  satisfied.  I  mnst  therefore 
reject  the  hypothesis  sought  to  be  maintained  on  this  point,  and  re- 
lied on  by  plaintiff. 

v.24F,no.l6— ^7 
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There  is  no  olaim  that  the  other  member  of  the  eommiitee  who 
acted  with  Noonan  did  not  act  in  strict  accordance  with  his  convic- 
tion b. 

As  the  engine  was  to  be  famished  "subject  to  the  approval  of  the 
fire  committee,"  and  its  ''performance"  "warranted"  to  be  "satisfac- 
tory to  them/*  or  "to  be  removed  without  expense  to  the  town/'  and 
it  was  not  approved  by  them,  and  its  performance  was  not  satUfae- 
tory  to  them,  there  can  be  no  recovery  on  the  contract. 

It  is  clear  to  my  mind,  from  the  evidence,  that  there  was  no  ac- 
ceptance of  the  engine  on  the  part  of  the  town  of  Ghico,  and  no  act 
of  the  defendant,  or  its  officers,  by  which  it  is  estopped  from  denying 
the  liability  of  the  defendant  on  the  contract,  or  otherwise.  As  there 
is  no  appeal,  I  have  considered  the  case  with  great  care,  in  order  to 
reach  a  correct  conclusion,  and  I  am  constrained  to  say  that  in  my 
judgmmt  the  plaintiff  is  not  entitled  to  recover;  and  that  judgment 
must  be  rendered  for  defendant.  Let  a  general  finding  be  drawn  in 
favor  of  defendant,  and  judgment  be  rendered  accordingly. 


1.  Practice  and  Froceddrb — UoNfi^icriNO  OiiAihs — Code  PoLior. 

The  general  policy  of  the  code  sTStem  in  this  state  aims  to  adjust  In  one 
action,  when  practicable,  all  conSicting  claims. 
3.  Bahx— Jddgubntb— HABBau<--8trBBBi)UBi<T  Letibs— Prioritt  ot  liXEira. 

A  marshal  who  has  recelTed  and  served  one  attachment  may  receiTe  and 
levy  a  subsequent  attachment  on  the  property  in  his  possession,  where  it  issues 
from  the  same  court,  and  the  light  of  priority  among  creditors  in  having  sat- 
isfaction of  their  debts  depends  upon  priority  of  levy  thus  mads,  and  not  upon 
priority  of  judgment.  But  where  the  subsequeat  attachment  and  levy  are  made 
by  a  different  officer,  or  issue  from  another  court,  such  proceedings  cannot  be 
had. 

3.  Bame^Attachmekt—Appoistmbkt  op  Receives — Efpbot. 

Where  an  attachment  has  been  sued  out,  and  a  levy  made  upon  the  property 
of  the  defendant^  a  receiver  may  rightfully  he  appointed  to  take  charce  of  the 
property  in  the  interest  of  the  crediton  of  the  defendant,  and  will  hold  the 
same  subject  to  the  attachment  lien. 

4.  Same— Receiver— Surr  AOArKST— Cojitempt  of  Court. 

Where  a  receiver  has  been  appointed  to  take  charge  oC  the  property  and 
effects  of  a  debtor  in  the  interest  of  his  creditors,  suit  cannot  be  mstituted 
against  such  receiver  without  first  obtaining  leave,  and  to  do  so  without  snch 
leave  is  contempt  of  court. 

5.  Exemptions — Attacumknt  and  Execution— Fraddui^nt  Contbtakce. 

The  personal  properly  exemptions  of  an  insolvent  debtor  cannot  be  reached 
by  an  attachment  or  execution,  and  bia  right  to  such  exemptions  is  not  for- 
feited by  the  fraudulent  conveyance  of  his  property. 

Motion  in  the  Cause. 
McLoud  dt  Moore,  for  motion. 


Naokbubg  and  others  v,  Hyatt  and  another. 

(Oireuit  Court,  W.  D.  North  Carolina.    May  Term,  1885.) 
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*/.  H.  Merrimon  and  Nonvood  4t  SmatlwSf  contra. 

Dick,  J.  The  fond  in  controversy  between  the  parties  to  this  mo- 
tion came  info  the  possession  and  under  the  control  of  this  court  by 
virtue  of  attachment  proceedings  instituted  by  the  plaintiffs  as  a  pro- 
visional remedy  in  their  civil  action,  commenced  on  the  eigbieeath 
day  of  October,  1884,  to  recovw  a  debt  of  the  defendants,  J.  E.  Hyatt 
and  J.  Willis,  merchants,  trading  under  the  namei  and  style  of  "J.  B. 
Hyatt  &  Co."  The  warrant  of  attachment  was  founded  upon  an  affi- 
davit of  an  agent  of  the  plaintiffs,  alleging  that  the  defendants,  on  the 
ninth  day  of  October,  1884,  with  the  intent  to  hinder  and  delay  cred- 
itors, had  executed  a  mortgage  to  M.  H.  Love,  conveying  to  him  a 
stock  of  goods  and  merchandise  worth  about  $4,000,  to  indenmify 
him  as  surety  on  the  stay  of  certain  judgments,  amounting  to  about 
*427. 

Upon  a  motion  at  fall  term  of  this  court,  held  on  the  eleventh  day 
of  November,  1884,  to  vacate  said  attachment,  the  court  refused  the 
motion,  and  declared  said  mortgage  fraudulent  and  void  as  to  credit- 
ors. At  said  term  the  plaintiffs  recovered  judgment,  and  were  en- 
titled to  have  an  execntion  to  sell  the  attached  property  in  satisfac- 
tion of  their  judgment.  It  was  manifest  to  the  court  that  the  sale  of 
a  miscellaneous  stock  of  merchandise  at  public  auction,  under  execu- 
tion, would  result  in  great  loss  and  damage  to  creditors  and  other  per- 
sons interested.  The  court,  with  the  assent  of  parties,  appointed  a 
receiver  to  take  possession  of  said  property  and  sell  the  same,  as  soon 
as  possible,  in  the  usual  course  of  trade,  with  a  view  to  obtain  the 
best  prices  for  the  goods,  and  to  pay  off  the  judgment  of  plaintiffs, 
and  deliver  the  balance  of  the  proceeds  to  the  defendants. 

On  the  twenty-first  of  November,  1884,  after  the  adjournment  of 
the  court,  the  petitioners  Tucker,  Smith  &  Co.  commenced  a  civil 
action  in  this  court  against  the  defendants  to  recover  a  debt,  and  at 
the  same  time  sued  out  a  warrant  of  attachment,  founded  upon  an 
affidavit  containing  allegations  of  fraudulent  intent,  substantially  the 
same  as  those  mentioned  in  the  affidavit  of  the  plaintiffs  in  this  case. 
This  attachment  was  placed  in  the  hands  of  the  marshal  before  he 
had  delivered  possession  of  the  goods  to  the  receiver  appointed  by  this 
court.  The  marshal  indorsed  on  the  process  of  attachment  a  formal 
levy  on  said  goods  and  merchandise.  Tucker,  Smith  &  Co.  then 
filed  a  petition  praying  that  they  might  be  heard  in  the  pending  cause 
aa  to  the  disposition  of  the  balance  of  proceeds  arising  from  the  sale 
of  goods  after  ^satisfaction  of  the  judgment  of  the  plaintiffs. 

The  court  entertained  the  petition  as  a  proceeding  in  the  nature  of 
an  interplea  provided  for  in  section  189  of  the  Code  of  this  state,  and 
ordered  a  copy  to  be  served  on  the  plaintiffs,  the  receiver,  and  the 
defendants,  together  with  a  notice  to  show  oause  why  the  prayer  of 
the  petitionera  should  not  be  granted. 

At  May  term,  1885,  the  report  of  the  receiver  was  filed  and  ap- 
proved, and  the  balance  of  the  proaeeds  of  the  property  sold,  after 
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payment  of  jadgment  of  the  plaintiffs,  was  ordered  to  be  deposited 
mth  the  clerk  of  this  court,  and  the  receiver  was  relieved  from  far- 
ther duty. 

At  this  term  the  petitioners  Taoker,  Smith  &  Co.  recovered  a  judg- 
ment on  their  debt,  and  insisted  -in  this  case  that  as  creditors  thej 
vere  entitled  to  be  heard  as  to  the  disposition  of  the  balance  of  the 
fund  in  the  hands  of  the  court,  and  that  they  had  acquired  priority 
over  any  outstanding  creditors  by  virtue  of  their  attachment  levy  on 
the  goods  and  merchandise  while  in  the  hands  of  the  marshal. 
'  By  permission  of  the  court,  George  H.  Smathers,  the  late  receiver,  by 
way  of  an  informal  interplea  under  the  provisions  of  the  189th  section 
of  the  Code,  insisted  that  he  was  entitled  to  the  fund  in  controversy  by 
virtue  of  a  deed  of  trust  executed  to  him  by  the  defendants,  J.  H.  Hyatt 
and  3,  Willis,  on  the  fifth  day  of  November,  1884,  conveying  to  him, 
as  trustee  for  the  benefit  of  all  the  creditors  of  the  firm  of  J.  B.  Hy- 
att &  Co.,  the  stock  of  goods  and  merchandise  previoosly  mortgaged 
to  M.  H.  Love  on  the  ninth  of  October,  1&84.  In  this  deed  of  trust 
the  grantors  expressly  reserved  their  rights  to  claim  $500  each  as 
their  legal  personal  property  exemptions,  and  have  filed  their  petition 
in  this  cause  to  have  the  same  duly  laid  off  and  allotted  to  them. 

After  careful  consideration  of  the  briefs  and  ailments  of  counsel^ 
and  the  evidence  filed,  I  am  of  opinion  that  the  petitioners  Tncker, 
Smith  &  Go.  are  entitled  to  be  beard  as  interpleaders  under  the  Code 
of  this  state,  as  they  have  a  l^al  interest  in  the  due  administration 
of  the  fund  in  controversy  in  the  hands  of  the  court. 

The  general  policy  of  the  Code  system  in  this  state  aims  to  adjust 
in  one  action,  when  practicable,  all  conflicting  claims  to  the  same 
property;  and  I  think  that  this  same  policy  can  be  carried  out  in  an 
action  at  law  in  this  court  in  disposing  of  funds  in  the  hands  of  the 
court  where  no  purely  equitable  element  is  involved.  Siin»  t.  QoettU, 
83  N.  C.  268;  Van  Norden  v.  Morton,  99  U.  S.  378. 

The  petitioners,  as  creditors,  commenced  a  civil  action  m  this  coart 
to  recover  a  debt  due  them  by  defendants,  and  upon  sufficient  affida- 
vit the  provisional  remedy  of  attachment  was  duly  issued  and  placed 
in  the  bands  of  the  marshal,  who  had  the  property  of  defendants  in 
possession  under  the  attachment  of  the  plaintiffs.  As  a  general  rule, 
a  marshal  who  Las  served  one  attachment  may  receive  and  levy  a  sub- 
sequent attachment  on  the  property  in  his  possession,  and  the  right 
of  priority  among  creditors  in  having  satisfaction  of  their  debts  de> 
pends  upon  priority  of  levy  and  not  upon  priority  of  judgment.  Such 
proceedings  cannot  be  adopted  when  the  subsequent  attachment  is  in 
the  hands  of  a  different  officer,  or  issues  from  the  coort  of  another  jn- 
risdiction.    Peck  v.  Jenness,  7  How.  612. 

The  fact  that  a  receiver  had  been  appointed  with  special  and  lim- 
ited  power  to  execute  the  judgment  in  this  case  before  the  levy  of  the 
attachment  of  petitioners  does  not  necessarily  avoid  the  levy  and 
prevent  the  coort  from  waiving  the  apparent  contempt  and  recog- 
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nizing  as  taHcI  such  irregular  proceeding.  The  petitioners  were  not 
asserting  an  adverse  right  to  the  plaintiffs,  but  were  seeking  a  sim- 
ilar remedy  in  the  same  court. 

The  possession  of  the  property  was  in  no  way  distnrbed,  and  there 
was  no  hostile  interference  with  the  proceedings  in  the  pending  cause. 
To  constitute  a  contempt  of  conrt  in  such  cases  there  must  be  some 
interference  with  or  resistance  to  the  possession  of  the  officer  of  the 
eonrt.  If  a  suit  is  commenced  against  a  regular  receiver  appointed 
by  a  court  of  equity,  without  leave  of  the  court,  such  proceeding  is 
usually  regarded  as  a  contempt,  as  it  is  the  duty  of  a  court  of  equity  / 
to  .protect  auch  officer  from  the  annoyance  and  embarrassment  of 
litigation  instituted  by  third  pevsous  in  the  same  court  or  in  another 
jurisdiction;  but  a  receiver  may  waive  his  privilege  of  protection,  and 
appear  and  plead. 

The  appointment  of  the  receiver  in  this  case  was  not  necessary  to 
secure  the  rights  of  the  plaintiffs,  as  they  could  have  had  speedy  satis- 
faction of  their  judgment  by  the  ordinary  process  of  execution.  The 
execution  vraa  issued  to  preserve  the  lien,  but  the  sale  was  ordered  to 
be  made  by  an  officer  specially  appointed  by  the  court  with  the  assent 
of  the  parties.  This  proceeding  was  unusual  and  informal,  but  not 
irregular  from  a  want  of  power  in  the  court.  The  order  appointing 
the  receiver  did  not  clothe  him  with  the  usual  powers  and  rights  of 
a  receiver  appointed  by  a  court  of  equity  in  a  creditors'  bill,  or  by  a 
court  of  this  state  in  supplemental  proceedings  under  the  Code.  He 
was  only  directed  to  sell  the  property  in  the  hands  of  the  court,  and 
satisfy  the  judgment  of  plaintiffs,  and  bold  balance  of  proceeds  sub- 
ject to  further  order.  This  course  of  procedure  was  adopted  for  the 
purpose  of  promoting  the  ends  of  justice,  and  protecting  the  rights  of 
all  parties  interested  in  the  property  in  the  custody  of  the  law. 

The  mattw  of  the  appointment  of  a  receiver  pendente  lite  to  take 
charge  of  property  -in  litigation  until  the  rights  of  adverse  claimants 
are  determined  is  a  subject  for  the  jurisdiction  of  a  court  of  equity, 
and  such  power  is  not  usually  exercised  unless  there  is  some  dispute 
as  to  the  title  of  the  property,  and  it  is  in  danger  of  being  wasted  or 
destroyed  while  in  possession  of  one  of  the  claimants.  The  title  of 
the  property  is  not  transferred  to  the  receiver,  but  he  only  holds  it  as 
a  custodian  of  the  court  untU  the  rightful  owner  is  ascertained.  Battle 
T.  Davis,  66  N.  G.  252.  He  is  not  strictly  a  trustee,  as  he  has  not  the  ' 
legal  titie,  and  has  assumed  the  performance  of  no  express  or  definite 
trusts.  He  only  obeys  the  orders  and  directions  of  the  court  which 
he  represents,  in  holding  property.  When  there  are  adversary  rights 
to  be  determined,  an  indifferent  person  between  the  claimants  ought  . 
to  be  appointed  receiver,  as  he  is  to  hold  the  property  for  the  benefit 
of  such  party  as  may  establish  his  right. 

In  this  state  the  appointment  of  receivers  is  related  by  statute, 
and  the  authority  is  vested  in  courts  which  can  exercise  legal  and 
equitable  Jurisdioticm  in  the  same  action.   In  the  federal  courts  the 
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two  systems  of  law  and  equity  jurisdiction  are  separate  and  distinct, 
and  legal  and  equitable  remedies  for  ascertaining  and  establishing 
rights  cannot  be  blended  in  the  same  action.  Under  the  Oode  of  this 
state  (section  379)  the  superior  courts  are  empowered  to  appoint  re- 
ceivers, "after  judgment,  to  carry  the  judgment  into  effect."  This 
provision  seems  to  contemplate  a  proceeding  in  execution  which  the 
court  may  adopt  when  more  effectual  and  beneficial  than  the  ordi- 
nary process  of  law.  I  think  that  Buoh  a  proceeding  can  be  adopted 
by  this  court  in  an  action  at  law  as  to  property  in  its  possession.  It 
is  a  mere  matter  of  procedure  in  execution,  and  does  not  involve  the 
determination  of  any  equitable  right.  Under  the  liberal  and  remedial 
provisions  of  section  916  of  the  Bevifeed  Statutes,  a  plaintiff  who  has 
obtained  a  judgment  in  an  action  at  law  in  a  federal  court  of  this 
state  may  have  the  benefit  of  any  remedy,  by  execution  or  otherwise, 
which  is  afforded  to  a  judgment  plaintiff  in  the  courts  of  this  state. 
Ex  parte  Bo,/d,  105  U.  S.  647;  Fink  v.  O'Neil,  106  U.  S.  273;  S.  C. 
1  Sup.  Ct.  Rep.  325. 

By  the  above  provision  and  other  legislative  enactments  congress 
has  clearly  manifested  a  wise  and  enlightened  purpose  oE  bringing 
about,  as  near  as  may  be,  judicial  harmony,  convenience,  and  uni- 
formity in  the  practice,  procedure,  and  remedies  in  actions  at  law  in 
the  federal  and  state  ctourts  of  the  same  locality.  But,  independent 
of  the  provisions  of  the  above-named  statute,  I  am  of  opinion  that 
there  is  an  inherent  power  in  a  court  of  law  as  well  as  a  court  of 
equity  over  its  own  process,  and  in  the  disposition  of  property  in 
custody  of  the  law,  so  as  to  prevent  serious  injury  to  the  parties  in- 
terested in  such  property,  and  to  afford  just  and  adequate  relief. 
Krippendorfy.  Hyde,  110  U.  S.  276;  S.  C.  4  Sup.  Ct.  Eep.  27. 

By  reference  to  the  case  of  Rogers  v.  Odom,  86  N.  C.  482,  and  the 
cases  cited,  it  will  appear  that  the  courts  of  this  state,  in  the  exercise 
of  their  protective  jurisdiction,  may  commit  to  the  keeping  and  man- 
agement of  their  clerks,  or  other  appointed  oflacer,  funds  brought  into 
the  actual  custody  of  the  court,  and  may  impose  on  such  appointee 
the  duty  of  selling  property  and  collecting  the  proceeds  under  the  di- 
rection of  the  court  without  investing  such  officer  with  the  usual  pow- 
ers and  rights  of  a  receiver  in  equity. 

It  was  insisted  by  the  counsel  of  petitioners  that  the  deed  of  trust 
to  G.  H.  Smathers,  dated  November  5,  I8S4,  is  void,  for  the  reason 
that  at  the  time  of  its  execution  the  property  attempted  to  be  con- 
veyed was  in  eustodia  legis  by  virtue  of  the  attaobment  of  the  plain- 
tiffs, and  could  not  be  rightfully  interfered  with  in  any  way  by  the 
owners. 

To  this  proposition  the  trustee  replied  that  the  owners  had  aright  to 
convey  their  interest  subject  to  the  lien  of  said  attachment,  and  in- 
sisted that  the  levy  of  the  attachment  of  the  defendants,  made  after 
the  appointment  of  a  receiver,  was  invalid  and  a  contempt  of  court, 
as  the  receiver's  rights  of  possession,  and  actual  possession,  in  oon- 
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iemplation  of  law,  oommenoed  from  the  date  of  appointment.  A. 
Tarrant  of  attachment  under  the  Code  of  this  state  is  not  an  original 
process  to  bring  parties  into  eonrt,  but  is  a  proTisional  remedy,  and 
is  always  ancillary  to  a  civil  action  oommenoed  by  sammons.  Branch 
V.  Frank,  81  N.  C.180.  The  possession  of  property  taken  by  the  sher- 
iff under  the  attaohment  creates  a  lien  in  favor  of  the  attaching  cred- 
itor, and  the  property  is  held  as  a  secuiity  for  the  satisfaction  of  any 
judgment  which  may  be  recovered  in  the  action  against  defendant. 

The  attached  property  is  in  custodia  legis,  but  the  title  of  defend- 
ant is  not  divested  until  seizure  and  sale  under  execution.  The  court 
will  not  allow  the  possession  o(  the  sheriff  to  be  disturbed,  but  the 
defendant  can  convey  his  interest  in  the  p(roperty  subject  to  the  ex- 
isting lien.  Murehuon  v.  Wkitt,  8  Ired.  Lawj  52.  In  the  cftfie  of  an 
execution  levied  upon  personal  property  the  seizure  by  the  sheriff  of 
the  property,  if  of  sufficient  value,  is  a  prima  faeie  satisfaction  of  the 
judgment,  and  .the  defendant  loses  the  property,  and  it  vests  in  the 
sheriff  for  the  special  purpose  of  satisfying  the  debt.  If  the  sheriff 
seizes  more  property  than  is  necessary  to  satisfy  the  execution  debt, 
then  the  title  to  the  exces^  of  such  property  remains  in  the  defend- 
ant, and  he  has  an  interest  capable  of  being  sold  and  conveyed.  Alex- 
ander V.  Springs,  5  Ired.  Law,  475, 

'  In  the  case  before  the  court  the  marshal  attached  property  largely 
in  excess  of  the  debt  oUiimed  by  plaintiffs.   The  d^endants  had  a 

ol6ar  right  to  execute  a  bona  fide  deed  of  trust  conveying  their  interest 
in  such  property  subject  to  the  attaohment  lien. 

AVe  will  now  proceed  to  consider  the  questions  as  to  what  interest 
was  conveyed  by  said  deed  in  trust,  and  was  such  deed  fraudulent. 
The  grantors  had,  on  the  ninth  day  of  October,  1884,  mortgaged  all 
their  stock  of  goodg  and  merchandise  to  M.  H.  Love.  This  transac- 
tion was  the  foundation  of  the  attachment  proceeding  in  this  case, 
and  also  of  the  attaohment  of  the  petitioners.  The  court  was  satisfied, 
from  the  facts  and  circumstances  appearing  in  affidavits,  that  the 
mortgagors  executed  the  mortgage  with  the  fnudulent  intent  of  hin- 
dering and  delaying  creditors,  but  there  was  no  evidence  that  the 
mortgagee  concurred  in  this  fraudulent  intent,  and  the  mortgage  would 
have  been  declared  valid  if  it  had  not,  on  its  face,  been  fraudulent 
in  law.  The  mortgage  is  void  as  to  creditors,  but  it  is  valid  as  between 
the  parties.  The  mortgagors,  therefore,  only  had  an  equity  of  re- 
demption in  the  stock  of  goods  mortgaged,  and  such  was  the  extent 
of  the  interest  conveyed  by  them  to  the  trustee,  G.  H.  Smathers,  on 
the  fifth  of  November,  1884.  As  to  said  trustee,  the  mortgagee,  Love, 
had  a  right  to  said  goods  or  their  proceeds  to  the  value  of  $427,  and 
was  entitled  to  said  amount  against  the  claim  of  the  defendant  grantors 
for  their  personal  property  exemptions.  The  deed  of  trust  to  George 
H.  Smathers  is  not  upon  its  face  void  at  law,  and  there  are  no  facts 
I  and  circumstances  set  forth  in  the  deed  which  give  rise  to  legal  pre- 
^  sumptions  of  fraud.    The  deed  was  duly  registered  on  the  day  after 
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its  execution,  and  it  is  not  assailed  in  the  affidavit  wbich  was  made  by 
the  agent  of  petitioners  as  the  groand  of  their  attachment.  In  an 
action  at  law,  where  the  fraudulent  intent  of  the  maker  of  a  deed  is 
involved,  this  question  may  be  considered  upon  affidavits^  and  h& 
passed  upon  by  the  court  upon  a  motion  to  dissolve  an  attachment 
and  restore  the  goods  to  the  possession  of  the  grantee;  but  when  the 
right  and  title  of  the  claimant  are  to  be  finally  decided,  the  question 
of  fraudulent  intent  must  be  determined  by  a  jury. 

It  was  farther  insisted  by  the  petitionen  that  the  trustee,  George  H. 
Smathers,  by  assuming  the  duties  of  a  receiver,  waived  his  rights 
under  the  deed  of  trust,  and  is  estopped  from  making  claim  to  the 
1  md  in  court.  The  acceptance  of  the  limited  receivership  by  the 
trustee,  for  the  purpose  of  selling  the  property  for  the  benefit  of  all 
parties  interested,  was  in  no  way  inconsistent  with  his  claim  of  title, 
or  in  conflict  with  his  powers  and  duties  »b  trustee.  This  deed  of 
trust  was  duly  registered,  and  was  constructive  notice  to  all  adverse 
claimants.  No  title  was  conferred  upon  him  by  the  order  of  appoint- 
ment as  receiver.  There  was  no  necessity  for  his  asserting  title 
when  be  assumed  the  duty  of  selling  the  property  under  the  direction 
of  the  court.  There  ms  no  improvidence  on  the  part  of  the  court 
in  appointing  the  trustee,  as  he  had  the  legal  title,  and  was  directly 
interested  in  selling  to  the  best  advantage  of  all  the  creditors,  and 
he  was  not  claiming  adversely  to  the  plaintiffs  in  the  pending  action. 
Levenson  v.  Elson,  88  N.  C.  182.  At  that  time  the  petitioners  had 
no  lien,  and  they  were  in  no  way  deceived,  misled,  or  defrauded  of 
any  right  in  dealing  with  the  property.  The  doctrine  of  estoppel, 
when  applied,  always  presupposes  error  on  one  side,  and  falsehood  or 
fraud  on  the  other,  which  has  resulted  in  injustice  or  wrong  to  the 
party  deceived  or  misled  in  dealing  with  the  property  involved.  The 
doctrine  is  available  only  for  protection,  and  cannot  be  used  as  a 
weapon  of  assault.  Diekeraon  v.  Colgrove^  100  U.  S.  578.  In  this 
case  none  of  the  principles  of  either  Idgal  or  equitable  estoppel  can 
be  applied.  The  petitioners  had  constructive. notice  of  the  order  ap- 
pointing the  receiver,  and  of  the  registered  deed  of  trust,  and  they 
have  acquired  all  the  rights  to  which  they  are  legally  entitled  by  the 
levy  of  their  attachment. 

The  petitioners  further  insisted  that  personal  property  exemptions 
ought  not  to  be  allowed  to  the  defendants,  Hyatt  and  Willis,  out  of 
the  proceeds  of  goods  and  merchandise  which  they  had  obtained  from 
their  creditors  by  gross  misrepresentations,  falsehood,  and  fraud,  when 
there  are  solvent  notes  and  accounts  in  the  hands  of  their  trustee, 
and  while  there  are  other  means  in  their  possession  and  enjoyment 
which  ought  to  be  applied  to  the  payment  of  their  debts. 

The  petitioners,  in  their  allegations  and  affidavits,  present  many 
strong  circumstances  of  fraud  and  falsehood,  and  the  defendants  have 
filed  several  counter-affidavits  in  explanation  and  defense;  bat,  in 
the  view  which  I  have  taken  of  the  matt»,  it  is  unnecessary  for  me 
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to  express  any  decided  opinion  as  to  the  preponderance  of  the  con- 
flicting evidence.  In  this  proceeding  I  can  only  dispose  of  the  prop- 
erty in  the  hands  of  the  court,  in  accordance  with  the  legal  rights  of 
the  contending  parties.  The  trustee,  Smathers,  by  the  deed  of  trust, 
acquired  the  equity  pf  redemption,  vhich  the  grantors  had,  under  the 
mortgage,  made  to  M.  H.  Love.  The  mortgage  is  valid  as  between 
the  parties,  and,  as  i^ainst  the  mortgagors  and  their  trustee,  Love 
had  a  right  to  claim  property  to  the  amount  of  |427.  Under  the 
fraudulent  mortgage  Love  cannot  claim  this  amount  against  the  pe- 
titioners, who  are  creditors,  and  have  acquired  a.  lien  by  virtue  of 
the  levy  of  their  attachment.  If  the  defendants  were  allowed  this 
amount  as  their  personal  property  exemptions,  Love  could  recover 
the  same  from  them,  and  thus  he  would  obtain  the  benefit  of  the 
fraudulent  mortgage,  as  against  creditors.  I  am  therefore  of  opin- 
ion that  the  petitioners  are  entitled  to  an  order  of  the  court  for  the 
payment  of  f 427  out  of  the  funds  in  dispute. 

The  defendants,  Hyatt  and  Willis,  are  not  entitled  to  the  balance 
of  the  fund,  as  they  have  conveyed  all  their  interest  to  George  H. 
Smathers,  trustee,  and  they  must  look  to  him  for  the  allotment  of  their 
exemptions.    Norman  v.  Craft,  90  N.  C.  211. 

From  the  evidence  filed  it  appears  that  the  trustee  has  in  his  hands 
$800  in  solvent  notes  and  acconnts  which  belonged  to  the  firm  of  J. 
B.  Hyatt  &  Co.,  and  this  amount,  when  added  to  the  amount  received 
from  this  court  as  balance  of  proceeds  of  property  sold  by  the  re- 
ceiver, will  be  suflScieut  for  personal  property  exemptions. 

I  will  not  determine  the  rights  of  the  mortgagor,  Love,  as  against 
the  defendant  mortgagees,  but  I  am  strongly  inclined  to  the  opinion 
that  they  will  not  bis  entitled  to  any  exemptions  out  of  the  proceeds 
of  the  goods  embraced  in  the  mortage  until  the  mortgage  debts  are 
paid. 

The  supreme  court  of  this  state,  in  several  decisions,  has  established 
the  doctrine  that  the  personal  property  exemptions  of  an  insolvent 
debtor  cannot  be  reached  by  an  attachment  or  execution,  and  his 
right  to  such  exemptions  is  not  forfeited  by  the  fraudulent  convey- 
ance of  his  property.  Commissioners  v.  liiley,  75  N.  C.  144;  Gaster 
T.  Hardie,  Id.  460. 

The  humane  and  beneficent  provisions  of  the  constitution  and  laws 
of  this  state  as  to  exemptions  were  intended  to  prevent  an  insolvent 
debtor  and  his  family  from  being  reduced  to  a  condition  of  absolute  pov- 
erty, and  deprived  of  the  ordinary  comforts  of  life.  This  right  is  given 
to  honest  debtors,  and  also  to  those  debtors  who  have  attempted  to  de- 
fraud their  creditors.  Before  a  dishonest  debtor  can  be  legally  entitled 
to  exemptions,  all  of  his  property  must  be  available  to  creditors,  and 
the  debtor  must  not  retain  any  of  the  fruits  of  his  fraud,  or  remain 
in  the  enjoyment  of  any  of  his  property  except  his  exemptions.  If 
any  of  his  property  remains  in  his  hands  unappropriated  to  creditors, 
or  be  by  him  put  out  of  their  reach  by  any  fraudulent  devioe  or  ar- 
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rangement,  tben  sach  property,  to  the  extent  of  its  value,  will  be  re- 
garded b;  the  law  as  a  satisfaetioii  of  hie  claims  for  exemptions.  Bt^ 
V.  Stern,  81  N.  0.  183. 

The  affidavits  filed  by  the  petitioners  tend  strongly  to  show  that 
the  defendants,  Hyatt  and  Willis,  used  a  considerable  amount  of  the 
proceeds  of  their  mercantile  business  in  building  and  furnishing  hand- 
some bouses  belonging  to  their  wives,  and  are  now  in  the  possession 
and  enjoyment  of  each  property.  With  this  matter  I  have  nothing 
to  do  in  this  proceeding.  It  may  be  that  creditors,  by  filing  a  bill  in 
equity  against  the  trustee  and  defendants,  may  be  able  to  make  all 
the  property  of  defendants,  except  their  legitimate  exemptions,  avail- 
able in  the  satisfaction  of  debts.  Courts  of  equity  have  ample  powers 
and  facilities  for  investigating,  adjusting,  and  determining  snoh  mat- 
ters, and  a£furding  adequate  relief. 

Let  an  order  be  draw  in  conformity  with  this  opinion,  directing  the 
disposition  of  the  funds  in  oontroversy. 


English  v.  GnzoAao,  M.  &  St.  P.  By.  Co.' 

{<Jirctiit  Court,  D.  Minnesota.    Beptembcr  11,  1885.) 

1.  MAffTEB  AND  SBBTAKT— DANGEROUS  WORK  OCTSIDK  OF  ReODLAB  EmpLOT- 

M8HT  — LlABIUTT  OV  MASTBD  TOB  IKJUBT  TO  &BYABX  —  fHOWLBDOE  OP 

Danoeb. 

Where  a  master  commands  a  servant  to  go  outside  of  his  regular  emplo^'- 
ment  to  do  a  work  which  is  attended  with  special  danger,  and  the  servant,  m 
response  to  the  specific  commands  ot  his  master,  goes  and  does  the  work  in  the 
way  and  at  the  time  directed,  the  fact  tliat  the  servant  knew  It  was  dangeroua 
does  not  exonerate  the  master  from  re:«ponBibllit;,  or  make  the  servant  guilty 
of  contributory  negligence,  unless  the  character  of  the  danger  be  so  patent  and 
BO  extreme  that  no  one  but  a  foolhardy,  reckless  maa  would  attempt  it. 

2.  SaUE— CONTBIBUTOKT  NsOKiiaKHOB— DUCBBTION  AB  TO  TlHB  AND  HARinEB  OF 

Doing  Work. 

Where  a  servant  has  equal  mpana  of  knowing  the  danger,  so  that  the  master 
and  servant  stand  equal  in  that  respect,  and  the  servant  is  not  Bpeclflcally  com- 
manded as  to  the  time  and  manner  in  which  the  work  piay  be  done,  but  is  told 
to  do  a  particular  thing,  and  has  such  discretion  that  he  can  have  some  con- 
trol over  the  means,  time,  and  manner  of  doing  the  work,  then,-anleBs  he  does 
it  in  awayandwiththe  means  which  will  beBafe8t,het8guiHyof  contrlbutoiy 
negligence. 

Motion  for  New  Trial. 
Thomas  Wilson,  for  plaintiff. 

W.  Gale  and  Bigelow,  FUtiidrau  <&  Squires,  for  defendant. 

Breweb,  J.  .  This  case  was  tried  before  Judge  Nelson  and  a  jury, 
and  a  motion  is  made  for  a  new  trial,  and  was  argued  before  both 
Judge  Nelson  and  myself.    I  always  have  a  little  hesitation  in  hear- 

iRoportcd  by  Robertson  Howard,  Esq.,  of  the  St.  Paul  bar. 
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ing  a  motion  for  a  new  trial  of  a  caee  which  has  been  tried  before  some 
other  judge,  for  the  leason  that  I  think  no  one  but  the  trial  judge  can 
really  f  nlly  understand  the  merits  of  the  case  as  developed  by  the  wit- 
nesses. He  has  an  opportunity  which  no  other  judge  can  have  to 
determine  whether  upon  the  whole  case  substantial  justice  has  been 
done,  and  the  mere  testimony  in  the  record,  when  read,  does  not  make 
the  impression  that  testimony  falling  from  the  lips  of  living  and  pres- 
ent  witnesses  does;  and  if  Judge  Nslboh  and  myself  had  not  agreed  in  , 
the  conclusion  which  he  asked  me  to  announce,  I  should  have  hesi- 
tated a  good  deal  about  passing  an  opinion  on  this  case;  but  after 
talking  the  case  over,  and  reading  the  testimony  as  transcribed  by 
the  stenographer,  and  aIso  in  the  light  of  bis  personal  recollection, 
we  have  come  to  the  ftmowing  oonolusiou,  which  I  am  requested  to  an- 
nounce : 

Briefly,  the  facts  are  these:  The  intestate,  Mr.  English,  was  em- 
ployed as  a  car-repairer  by  the  defendant.  On  the  day  of  the  acci- 
dent he  was  sent  by  his  foreman,  Mr.  Goodman,  to  go  to  a  water-tank 
and  repair  it.  That  water-tank  stood  upon  standards  11  or  12  feet 
in  height.  At  the  summit  of  these  standards,  and  at  the  base  of  the 
tank,  there  was  a  deck,  octagonal  in  shape,  encircling  the  bottom  of 
the  tank,  sloping  slightly  from  the  tank,  so  that  water  would  pass  oS. 
There  was  some  little  dispute  as  to  the  amount  of  deflection,  perhaps 
three-fourths  of  an  inch  to  one  and  one-half  inches  to  the  foot.  The 
deck  was  in  the  narrowest  place  about  21  inches  wide,  and  at  the 
octagonal  points  a  little  wider  than  thai, — about  30  inches.  The  work 
to  be  done  required  the  workman  to  go  outside  the  tank  and  let  the 
water  off,  and  then  get  inside  and  fix  a  valve,  which  was  done  by  re-  ■ 
placing  a  bolt  and  screwing  on  a  nut.  The  water  was  taken  out  of 
the  tank  by  fonr  holes,  closed  by  plugs, — two  on  each  side.  They 
were  reached  by  walking  around  on  this  narrow  deok. 

There  is  a  dispute  in  the  evidence  as  to  whether  the  deceased,  Mr. 
English,  was  employed  to  do  that  work.  It  is  very  evident  from  the 
testimony  this  was  not  within  the  ordinary  work  of  a  car-repairer. 
There  is  testimony  that  when  Mr.  Goodman,  the  foreman,  first  em- 
idoyed  intestate  it  was  with  the  understanding  that'  this  was  part 
of  the  work  he  had  to  do.  But  as  the  jury,  by  ^heir  verdict,  seem 
to  have  found  against  that  testimony,  that  may  be  laid  outside  of 
the  case,  and  it  must  be  assumed  that  this  was  not  part  of  his  busi- 
ness, and  that  he  was  sent  by  that  foreman  to  do  a  work  outside  his 
regular  bnsiness,  and  one  of  danger.  You  can  easily  understand 
that  where  there  is  a  little  deok  or  shelf  along  the  base  of  a  water- 
tank,  sloping  outwards,  in  the  narrowest  place  21  inches,  and  in  the 
widest  place  two  feet  five  or  six  inches,  with  no  railing  round  the 
body  of  the  tank  to  hold  on  by,  and  with  nothing  to  support  a  man 
in  case  he  lost  his  balance,  at  any  time  of  the  year  it  would  have 
been  a  proceeding  of  some  risk  to  walk  round  on  that  shelf  and  drive 
these  plugs  in,  and  a  work  of  especial  risk  in  the  winter-time,  for  this 
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was  in  December,  when  a  man  might  expect  that  there  would  be  ice 
or  snow  on  this  sloping  deok>  wbichi  of  coarse,  made  it  the  more  dan- 
gerous. If  a  man  slipped  there  was  nothing  for  him  to  hold  on  to. 
I  do  not  think  it  needs  an;  words  to  show  that  such  a  tank  so  cir- 
cumstanced, with  such  a  deck  upon  whiph  to  work,  without  any  means 
of  support  or  protection,  was  a  dangerous  place.  And  when  the  com- 
pany called  upon  the  deceased  to  go  onto  that  place  and  fix  that  tank, 
it  sent  him  into  a  position  of  danger.  As  the  testimony  shows,  the 
deceased  and  a  man  by  the  name  of  McCarty  were  notified,  in  the 
morning,  to  go  and  make  these  repairs  as  Boon  as  a  certain  train 
passed  at  11 : 50.  They  went,  knocked  the  plugs  out  so  as  to  let  the 
water  flow  out  of  the  tank,  and  then  went  to  dinner,  and  the  water 
flowed  out  while  they  were  gone.  After  dinner  they  went  back.  First 
they  went  inside  and  flxed  the  valve ;  then  one  of  them  went  one  side  of 
the  tank  to  put  in  two  plugs,  and  the  other  on  the  other  side  to  put  in 
the  two  other  plugs.  There  was  ice  on  the  deck  where  the  deceased 
went,  and  he  stepped  on  it,  slipped,  fell  to  the  ground,  and  was  killed. 

The  company  was  negligent,  as  I  said,  and  there  is  no  question  but 
it  was  grossly  negligent.  It  would  have  been  a  very  simple  thing  to 
have  put  an  iron  rail  oii  the  outside  of  that  tank,  which  a  man  might 
bold  on  to,  and  the  company  ought  to  have  put  it  on. 

But  the  question,  and  the  only  substantial  question  in  the  case,  as 
couneel  well  say,  is  whether  the  deceased  was  guilty  of  contributory 
negligence.  I  take  it  the  law.  as  stated  by  counsel  for  Che  plaintiff, 
is  supported  by  many  authorities,  and  is  correct,  that  where  a  mas- 
ter commands  a  servant  to  go  outside  of  his  regular  employment  to 
do  a  work  which  is  attended  with  special  danger,  and  the  servant,  in 
response  to  the  specific  commands  of  his  master,  goes  and  does  the 
work  in  the  way  and  at  the  time  directed,  the  fact  that  the  servant 
knew  it  was  dangerous  does  not  exonerate  the  master  from  responsi- 
bility, or' make  the  servadt  guilty  of  contributory  negligence,  unless 
the  character  of  the  danger  be  so  patent  and  so  extreme  that  no  one 
but  a  foolhardy,  reckless  man  would  attempt  it.  For  instance,  where 
an  engineer  was  told  to  take  his  engine  in  advance  of  a  regular  train 
over  a  track  which  he  knew  to  be  dangerous,  and  to  keep  out  of  the 
way  of  a  coming  train,  and  the  engineer  did  so,  and  was  killed,  the 
fact  that  he  knew  the  track  was  dangerous  was  held  not  to  be  such  a 
fact  as  would  render  him  guilty  of  contributory  negligence.  He  had 
a  specific  command  to  take  his  engine  and  get  to  a  certain  point  in 
advance  of  a  following  train.  He  had  one  of  two  alternatives :  to 
obey  the  order,  or  leave  the  road.  And,  as  the  court  say,  it  is  not 
right  that  a  burden  should  be  cast  on  the  employe,  either  to  say 
"I  will  not  do  the  work,  but  quit  the  service,"  or  else  be  adjudged 
guilty  of  contributory  negligence  should  an  accident  happen.  But 
that  rule  has  two  or  three  limitationB,one  of  which,  ve  think,  is  appli- 
cable to  this  case,  and  is  this:  that  where  a  servant  has  equal  means 
of  knowing  the  danger,  so  that  the  master  and  servant  stand  equal  in 
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that  respect^  and  the  servant  is  not  specifically  commanded  as  to  the 
time  and  manner  in  which  the  work  may  be  done,  bat  is  told  to  do  a 
particular  thing,  and  has  saoh  discretion  that  he  ean  have  aome  con- 
trol over  the  means,  time,  and  manner  of  doing  the  work,  then,  unless 
he  does  it  in  a  way  and  with  the  means  which  will  be  safest,  he  is 
guilty  of  contributory  negligence.  Thus,  take  an  illnstration  from 
the  case  which  I  have  just  cited,  where  the  engineer  was  told  to  run 
his  engine  over  the  track  and  to  keep  oat  of  the  way  of  a  following 
train.  He  had  no  alternative  but  to  ran  his  engine  at  snob  a  speed 
as  woald  keep  it  oat  of  the  way  of  this  train.  Bat  suppose  he  was 
told  to  take  his  engine  and  run  it  to  such  a  place  over  a  track  which 
both  parties  knew  to  be  dangerous,  and  the  time  at  which  he  was  to 

(  reach  his  destination  was  not  specified,  so  that  the  rate  of  speed  was 
reasonably  within  his  control,  and  he,  instead  of  going  five  miles  an 
hour,  which  would  be  safe,  goes  at  80  miles  an  hour,  which  is  unsafe, 
and  on  the  trip  he  is  injured,  he  cannot  say,  "I  was  told  to  make  that 
trip,  and  although  I  went  at  that  rapid  speed  I  am  not  guilty  of  ooni 
tribntory  negligence."  Wherever  he  has  within  bis  control  the  man- 
ner of  doing  a  thing,  and  the  time  of  doing  it,  and  the  means  of  seour- 
ing  safety,  he  oaxmot  do  it  in  the  qoickest  time  and  in  the  shortest 
manner,  and  neglect  all  means  of  seoarity  to  himself.  If  he  does  so, 
he  elects  to  take  the  risk. 

Now,  in  this  case,  perhaps,  the  testimony  is  not  very  full  apon  that 

'  matter.  The  testimony  of  Mr.  Goodman,  the  foreman,  is  that  he  told 
intestate  to  go  and  fix  the  tank,  and  he  went  and  took  the  plags  oat 
before  dinner,  and  then  after  dinner  went  to  fix  the  tank.  When  the 
foreman  came  to  the  tank  the  valve  had  been  fixed,  and  the  men  were 
starting  round  on  the  deck  to  put  in  the  pings;  and  the  first  he  saw 
of  deceased  he  was  picking  the  iee  off  with  his  hammer,  and  he  called 
to  him.  Now,  if  the  master  or  foreman  had  been  standing  there,  and, 
as  he  came  out  of  the  tank  and  started  to  walk  on  that  side,  had  said, 
"Don't  wait  to  take  the  ice  off," — specifically  commanded  him  to 
walk  around  on  the  deck  without  securing  a  ladder,  or  picking  the  ice 
off,  or  taking  any  other  precaution  for  his  safety, — it  might  be  said 
that  deceased  was  commanded  to  do  that  act  in  a  specific  way,  with 
no  discretion.  But  as  Mr.  Goodman  says  he  did  not  come  back  until 
15  or  16  minutes  after  dinner,  it  seems  that  English  had  bad  time  to 
take  precautions  about  doing  this  work.  It  does  not  appear  from  the 
testimony  as  to  whether  a  ladder  could  or  could  not  have  been  ob- 
tained; but  he  might  have  taken  time  to  do  something;  he  might 
have  driven  in  some  nails  for  his  protection,  or  used  other  methods 
which  would  have  afforded  him  protection.  The  testimony  is  silent 
upon  this  point,  but  it  appears  that  there  was  no  specific  direction; 
nor  wa^  English  commanded  to  do  this  in  a  specified  way  in  a  spec- 
ified time.  It  is  very  dear  from  the  testimony  that  he  mi^t  have 
taken  a  good  many  precautions  to  protect  himself,  without  infringing 
upon  the  commands  which  were  given  to  him;  but,  instead  of  tiiat. 
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he^alked  round,  stood  on  a  slippery  place,  and  fell.  Under  these 
oireamBtanc&B,  can  it  be  said  that  be  was  not  guilty  of  contributory 
negligence?  There  is  nothing  to  show  that  there  was  any  stress  laid 
upon  him  to  do  it  within  a  particular  time,  or  to  do  it  in  a  particular 
way.  There  ia  nothing  to  show  that  he  did  not  have  within  his  .power 
the  means  to  protect  himself  as  against  the  risk  from  this  employment. 
He  chose  to  take  the  risk,  and  did  not  seek  to  avail  himself  of  the 
means  which  are  open  to  every  one;  and  it  can  hardly  be  said  that  be 
was  free  from  zesponsibility.  It  is  true  that  McCarty  says,  in  a  gen- 
eral  way,  that  he  was  ordered  to  do  that  work ;  but  he  does  not  specify, 
as  we  understand  the  testimony,  time  or  circumstances. 

Then  the  court — properly,  I  think — instructed  the  jury  that  if  the 
danger  was  equally  known  to  both  parties, — perhaps  the  limitation  . 
which  I  have  suggested  ought  to  be  attached  to  it, — ^it  oould  not  be 
said  that  he  was  free  from  contributory  negligence.  This  is  one  of 
tbe'dangers  whose  existence  and  extent  every  one  has  equal  capacity 
for  determining.  A  slippery  wall  with  ice  on  it,  with  no  support, — 
you  do  not  require  to  have  any  technical  knowledge,  or  to  be  skilled 
in  machinery,  or  to  be  learned  in  the  law,  to  know  that  th«:e  is  dan- 
ger in  walking  thereon.  When  I  walk  on  a  shelving  place  I  know  it 
is  dangerous,  and  if  there  is  ice  on  it  there  is  more  danger,  and  if 
there  is  -nothing  to  hold  on  by  that  makes  it  still  more  dangerous. 
Every  one  knows  that.  It  is  not  as  though  the  master  had  sent  the 
servant  among  some  machinery  of  whose  danger  only  m  nio  may 
have  fnll  knowledge.  i 

The  motion  for  a  new  thai  will  be  granted. 


In  re  Sntdbb. 

(OinuU  Court,  B.  D,  TtnnoMae.  1885.) 
Attokhbt  at  Law— D18BARHBNT— ABDVCTiKa  Iksasb  Ferhoit— FRAtmnuQiTLT 

OBTAmiNG  MONXT. 

A  weak-minded  man,  laboring  under  tbe  hallucination  tliat  lie  bad  commit- 
ted a  crime,  Qcd  to  Tennessee,  and  tliere  concealed  liimaeir,  but  was  discovered 
by  certain  detectives  and  officers,  who,  aupposing  he  was  in  fact  a  criminal, 
had  him  arrested  and  committed  to  jail  in  the  hope  of  obtaining  a  reward. 
Thoy  took  an  attorney  at  law  into  their  confidence,  and,  acting  with  him,  and 
under  hla  advice,  after  learning  that  the  supposed  criminal  was  In  fact  inno- 
cent, procured  hU  release  fraudulently,  and  by  preparing  false  and  illegal 
papers;  and  after  receiving  and  dividing  large  sums  of  money  sent  to  their  pris- 
oner by  relatives,  carried  him  in  disguise  to  New  York  and  shipped  him  to 
Liverpool,  where  he  was  found  by  his  relatives  and  brought  home,  ffeld,  that 
this  conduct  on  the  part  of  the  attorney  wag  sufficient  to  justifying str&iax  bis 
name  from  the  roll  of  attornej  s,  and  dUbarriog  him  from  practice.  ^ 

Proceeding  to  Disbar  Attorney. 
..Mr.  Sny^,  (assisted  by  Motet  Cli/tt)  pro  m. 
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Baxtbb,  if.  On  the  trial  of  a  oivil  suit  of  Geo.  H.  Thomas  t.  The 
Respondent  and  otherB,  had  in  this  court  at  its  October  term, 
tbe  following  eztraordinuy  testimony  was  elicited:  The  plaintiff, 
Thomas,  waB  an  educated  weakling.  He  had  lived  for  a  while  jnst 
prior  to  bis  arrest,  as  hereinafter  shown,  in  sontheastem  Missouri, 
where  he  was  involved  in  a  good  deal  of  troublesome  civil  litigation, 
and  to  escape  therefrom  he  fled  to  and  took  refuge  with  a  friend  at 
Bartow,  Florida.  From  this  place  he  wandered  aimlessly  to  Chatta- 
nooga. Here  he  took  lodging  under  an  assumed  name  with  an  ob- 
scure family  in  the  suburbs  of  the  city.  He  was  guilty  of  no  criminal 
offense  against  the  laws  of  Missouri,  or  any  other  sovereignty,  but  he 
was  controlled  by  an  unfounded  and  vague  apprehension  that  his  ad- 
versaries in  Missoari  wonld  combine  and  charge  him  with  some  crime 
as  a  pretext  for  his  arrest  and  extradition  to  enable  them  to  bring  other 
suits  against  him  in  that  jurisdiction.  Under  this  hallucination  be 
contemplated  flight  to  South  America.  While  impelled  by  these  fear&, 
he  wrote  letters  and  tore  them  into  pieces  and  scattered  the  frag- 
ments around  bis  room.  This  singular  and  suspicions  conduct  at- 
tracted the  attention  of  the  city  police,  who  gathered  up  the  scattered 
fragments  of  his  writings,  and  from  them  concluded  that  he  had  com- 
mitted some  grave  criminal  offense  in  Missouri  from  which  be  was 
endeavoring  to  escape.  Tbe  policemen  took  Snyder,  who  is  an  at- 
torney at  law,  into  their  confidence.  After  consultation  they  not  un- 
naturally reached  the  conclusion  that  he  was  a  fugitive  from  justice, 
for  whom  there  was  probably  a  reward  offered.  Jk  this  belief,  which 
I  have  no  doubt  they  honestly  entertained,  they  determined  to  arrest 
him.  A  warrant  was  then  obtained  ohaxning  him  with  being  *'a  fu- 
gitive from  justice.**  It  did  not  impute  tiie  commission  of  any  spe- 
cific crime,  or  allege  any  venue,  and  was  consequently  without  au- 
thority of  law.  Nevertheless  Thomas  was  arrested  nnder  it,  and  taken 
to  tbe  county  jail  for  incarceration;  but  tbe  sheriff,  who  is  ex  officio 
jailer  of  the  county,  declined  to  receive  and  detain  him  as  a  prisoner 
without  a  formal  mittimut.  Thereupon  Sloop,  a  policeman  who  had 
been  an  active  participant  in  making  the  arrest,  and  who  then  had 
him  in  custody,  acting  under  Snyder's  advice,  applied  to  the  justice 
who  had  issued  the  warrant  for  his  arrest,  told  him  in  Thomas'  ab- 
sence that  Thomas  waived  an  examination,  and  upon  this  false  repre- 
sentation, and  without  further  inquiry,  the  justice  issued  a  paper  in 
these  words : 

** state  of  Tennessee  v.  Oeo.  IT.  Thnman,  alias  ParkhuTSt,  Judgment  that 
the  defendant  in  this  case  waived  examination  through  H.  L.  Sloop,  officer, 
and  was  committed  to  wait  further  action  of  the  court. 

"G.  M.  Sherwood,  J.  P." 

This  paper,  vicious  upon  its  face,  quieted  the  sheriff's  sornples, 
and  he  consented  to  receive  and  hold  Thomas  as  a  prisoner.  Aftez 
taking  the  usual  precautionary  measures  for  bis  safe  detention,  in- 
cluding the  taking  of  f 200  in  money,  which  Thomas  had  on  hia 
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person,  he  committed  him  to  one  of  the  oelle  ctf  the  jail.  Many  rep- 
rehensible things  were  said  and  done  in  connection  with  Thomas' 
imprisonment  which  need  not  be  enumerated  here.  It  is  sufficient, 
for  the  purposes  of  this  case,  to  say  that  Snyder,  who  was  jointly  in- 
terested with  the  officers  in  the  arrest  in  the  hope  of  getting  a  re- 
ward therefor,  became  satisfied  that  Thomas  was  a  weak-minded  and 
partisklly  demented  creature ;  that  he  was  innooent  of  any  crime ;  that 
be  was  well  connected,  and  coold  probably  obtain  advances  from  his 
relatives ;  and  that  the  only  hope  of  realizing  any  remuneration  for 
his  labor  expended  in  connection  with  Thomas'  arrest  and  impris- 
onment was  to  gain  the  confidence  of  Thomas  and  assume  the  office 
of  his  legal  adviser.  To  effect  this  end  he  began  and  continued  tp 
play  upon  and  intensify  the  prisoner's  fears.  He  told  him  that  one 
David  Hughes,  of  Bartow,  Florida,  said  that  he  ."was  wanted  both 
in  Florida  and  Missouri,"  and  followed  this  fabrication  with  a  long 
list  of  interrogatories  and  intimations,  which  were  intended  and  cal- 
culated to  intensify  Thomas'  apprehensions.  Thus  alarmed,  Thomas 
expressed  a  wish  to  consult  an  attorney.  To  this  request  the  sheriff 
said,  in  Snyder's  presence,  "It  is  of  no  use  for  you  to  apply  for  a  writ 
of  habeas  coi-pus,  for  the  hearing  of  the  matter  can  be  adjourned  from 
day  to  day,  and  you  will  simply  waste  what  money  you  have."  At 
this  juncture.  Sloop,  one  of  the  interested  policemen,  demanded  the 
key  to  Thomas'  trunk,  whioh  the  latter  gave  him,  and  the  parties  left 
him  for  a  while  to  nurse  his  delusion  alone.  But  subsequently  Sny- 
der returned  to  his  cell,  and  told  Thomas  that  "he  had  read  the  let- 
ters found  in  the  prisoner's  trunk,  and  was  convinced  that  he  was 
more  siuned  against  than  sinning ;  that  there  was  a  description  of  him 
published  in  the  National  Detectives*  Gazette,  coupled  with  an  offer  of 
$500  reward  for  his  capture ;  that  he  (Snyder)  was  not  interested  in 
the  Missouri  parties  who  wanted  the  prisoner,  but  would  get  his  money 
if  the  prisoner  was  delivered  to  them;  that  the  sheriff  was  going,  in  a 
few  days,  to  Missouri,  on  other  business,  where  he  could  get  full  infor- 
mation, but  if  the  prisoner  could  get  |500,  and  give  it  to  him,  (Sny- 
der,) he  would  arrange  with  the  officers,  and  take  him  put  of  jail,  under 
the  pretext  of  taking  him  to  Missouri,  and  would,  as  soon  as  they  got 
out  of  Tennessee,  turn  him  loose,  and  report  that  he  had  been  taken 
back  to  MisBonri,  or,  if  the  prisoner  preferred  to  leave  the  country,  he 
would  go  with  and  procure  a  passport  for  him ;  that  he  was  an  attorney, 
as  well  as  a  detective,  and  could  act  as  an  attorney  for  the  prisoner; 
that  he  was  on  intimate  terms  with  the  officers  of  the  jail,  and  would 
therefore  be  allowed  more  liberties  than  were  accorded  to  other  at- 
torneys; that  the  officers  of  the  jail  expected  to  get  a  part  of  the  re- 
ward offered  for  his  apprehension,  and  would  be  on  the  watch ;  but 
that  something  would  occur  to  enable  Thomas  to  get  off  in  such  a 
way  as  that  they  (the  jail  officers)  would  lose  their  share  of  the  re- 
ward, as  they  were  not  as  Buspioiousof  him  (Snyder)  as  they  were  of 
others." 
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These  suggestions  produced  the  reault  they  were  intended  to  secure. 
Thomas  aocepted  them  as  the  beet  and  surest  method  of  escaping 
from  the  embarrassments  which,  in  his  diseased  imagination,  were 
impending  over  him,  and  retained  Snyder  as  his  attorney,  and  there- 
after implicitly  adopted  and  followed  his  counsel,  without,  as  far  as  I 
can  see,  the  slightest  misgiving  of  its  wisdom  or  fidelity.  On  appli- 
cation by  Thomas,  he  was  furnished  by  an  uncle  in  Ohio  with  $200, 
and  by  an  aunt  in  Connecticut  with  $700  more.  These  remittances 
passed  through  Snyder's  hands.  His  friend  in  Florida  sent  by  one 
Humphries,  a  special  messenger,  the  further  sum  of  $800,  but,  in 
consequence  of  the  facts  to  be  hereinafter  stated,  this  last  remittance 
was  not  delivered  either  to  Thomas  or  Snyder.  The  messenger  in- 
trusted with  said  last-mentioned  sum  was  a  young  lawyer  from  Flor- 
ida charged  with  the  responsibility  of  inquiring  into  the  nature  of 
the  accusation  against  Thomas,  ascertaining  the  facts,  and  taking 
such  steps  as  he  might,  in  his  judgment,  deem  necessary  and  proper 
for  his  release.  On  his  arrival  at  Chattanooga  he  promptly  reported 
to  the  deputy-sheriff,  who,  in  the  absence  of  the  sheriff,  had  the  cus- 
tody and  control  of  the  county  jail  and  the  prisoners  in  it,  told  him 
who  he  was  and  the  object  of  his  visit,  and  requested  permission  to 
see  and  confer  with  Thomas.  But  this  request  was  denied,  except 
on  the  condition  that  Snyder  should  be  present  and  hear  what  was 
said.  Being  unable  otherwise  to  get  access  to  Thomas,  Humphries 
yielded  to  the  condition  imposed,  and  held  a  short  and  hurried  con- 
versation with  Thomas  in  Snyder's  presence.  During  the  interview 
Snyder  proposed  that  a  Mr.  Blount,  a  friend  of  Humphries  and  a 
stranger  in  Chattanoc^,  should  "personate  an  officer  from  Missouri 
and  pretend  that  he  had  come  for  Thomas,  and  that  he  (Snyder) 
would  get  up  a  pretended  requisition  from  the  governor  of  Missouri, 
'  and  get  a  country  .justice  of  the  peace  to  order  Thomas  turned  over  to 
Blount,"  and  in  this  way  "get  Thomas  out  of  jail  and  turn  him  loose." 
Humphries  declined  to  adopt  the  proposed  soheme,  and  withdrew 
from  the  jail.  After  returning  to  the  hotel  and  consulting  with  his 
friend  Blount,  Humphries  .determined  to  retain  a  firm  of  resident 
lawyers  to  assist  him  in  the  matter.  But  they,  too,  were,  after  re- 
peated efforts,  unable  to  get  access  to  Thomas,  and,  as  a  dernier  res- 
tort,  proceeded  to  apply  for  a  writ  of  habeaa  corpus,  with  a  view  of 
having  a  judicial  inquiry  into  the  cause  dt  Thomas'  detention.  But, 
as  well  before  as  while  they  were  engaged  in  procnring  the  writ,  Snyder 
was  actively  engaged  in  preparing  Thomas  to  co-operate  with  him  in 
the  audacious  plans  which  he  had  conceived  to  defeat  the  proposed 
inquiry.  Among  other  things  tending  to  this  result,  he.aeked  Thomas 
"if  he  was  known  in  Gineinnati,"  and  then  told  him/"that  there  was  a 
detective  from  Cincinnati  in  Chattanooga,  who  daimed  that  he  had 
come  for  the  purpose  of  taking  him  to  Missouri,"  and  "professed  to 
have  a  requisition  for  that  purpose ;  that  said  detective  was  working 
in  conjunction  with  Officer  Doty  of  the  Chattanooga  force;  and  that 
v.24F,no.l6— 68 
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Doty  and  the  Cincinnati  detective  were  probably  planning  to  get  bold  of 
bim."  This  was  all  pure  fabrication.  Snyder  then  advised  Thomas 
"that  he  had  better  waive,  in  writing,  a  formal  requisition,"  so  as 
"to  put  himself  in  shape  to  get  off  on  short  notice  as  soon  as  his 
money  (requested  by  him  from  his  friends)  should  arrive."  To  this 
Thomas  assented.    Snyder  then  prepared  a  paper  in  these  words : 

"Having  been  arrested  in  this  city  upon  the  charge  of  being  a  fugitive 
from  justice,  and  being  held  under  bond  until  a  requisition  can  be  obtained, 
I  hereby  i^ree  to  vralve  the  procurement  of  a  requisition,  and  freely  and  voI< 
untartly  consent  to  be  removed  from  the  state  of  Tennessee  by  C.  £.  Stanley, 
or  any  one  else  designated  by  bim,  upon  said  charge  at  any  time," — 

— which  Thomas  signed.  Upon  the  faith  of  this  paper  Sherwood,  the 
fnstice  who  had  committed  him  to  the  jail,  ordered  that  Thomas  "be 
consigned  to  the  custody  of  C.  B.  Stanley,  depnty-sheriff,  or  any  person 
to  be  designated  by  him,  for  the  purpose  of  removal  from  the  state  of 
Tennessee."  Stanley  made  the  following  indorsement  thereon :  "In 
parsaance  of  the  above  order  of  the  conrt,  I  have  (his  day  consigned 
the  defendant  in  said  case  to  H.  h.  Sloop," — and  snpplemented  hia 
indorsement  by  a  letter  of  instruction  addressed  to  his  friends  and 
the  general  public,  in  which  he  certified — 

"That  Geo.  H.  Thomas  has  freely  and  voluntarily  waived,  in  writing,  requi- 
sition and  all  formalities;  and  Geo.  M.  Sherwood,  justice  of  the  peace,  hav- 
ing directed  me  to  convey  the  said  Thomas  to  Afissouri,  or  to  designate  some 
one  to  convey  him  there,  I  have  transferred  to  Henry  Sloop,  policeman,  all 
authority  vested  in  me  to  so  convey  him,  I  hope  my  friends  will  assist  Mr. 
Sloop  to  land  him  safely  in  Missouri. 

"P.  S.  If  Mr.  Thon^as,  or  C.  C.  Snyder,  his  attorney,  wishes  a  few  days*  de- 
lay on  the  way  to  Missouri,  I  would  advise  Mr.  Sloc^  to  accede  to  their  wishes, 
provided  Mr.  Saydet  will  agree  not  to  obtain  a  writ  ot  fta&Mtf  wrpiu.** 

Snyder  was  present  when  Thomas  was  discharged  from  jail  and 
turned  over  to  Sloop,  and  whispered  to  the  prisoner  privately,  and  said, 
"All  that  will  be  done  this  afternoon  will  be  done  in  your  interest." 
Sloop  then  directed  Thomas  "to  follow  him."  The  prisoner  aceord* 
ingly  took  his  hand-bag,  and  went  out,  pursuant  to  respondent's  di- 
rections, by  a  side  door,  where  he  found  a  bnggy  in  waiting,  which  he 
entered  with  Sloop.  They  then  went  a  circuitous  route  into  the  conn- 
try,  and  after  driving  around  for  some  time  came  back  towards  the  city, 
stopping  in  a  thicket  near  a  beer  garden.  While  on  this  ride,  Thomas 
asked  if  the  cause  of  his  being  taken  out  of  jail  was  to  avoid  Doty  and 
the  Cincinnati  detective.  Sloop  laughed,  and  said  it  was.  Sloop 
fired  a  pistol,  and  told  Thomas  "to  listen  for  shots  in  return."  Sev- 
eral shots  were  heard  a  short  distance  away,  and  Sloop  responded  by 
another  discharge  of  his  pistol.  In  a  short  time  Snyder  came  up  in 
a  buggy  with  James  Turner.  Thomas  then  wrote  a  letter  under  Sny- 
der's direction  to  Hamphritis,  in  whioh  he  informed  Hnmphries  that 
he  had  employed  Snyder  as  his  attorney  and  did  not  desire  any  other 
lawyer.  Snyder  inquired  if  Thomas  had  any  letters  or  other  writings 
about  his  person  that  might  serve  to  identify  him.   He  then  intro- 
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dneed  Turner  to  Thomas,  and  directed  the  latter  to  go  with  Turner. 
Turner  then  took  Thomas,  by  aufrequented  ways,  a  few  miles  into 
Georgia,  to  the  home  of  one  Little.  Here  they  were  again  jointid  by 
Sloop.  The  three  then  went  to  Turner's ;  but  before  arriving  there 
they  held  a  consultation  as  to  the  best  meand  of  keeping  Thomas  con- 
cealed. After  reaching  Turner's,  Snyder  again  appeared  and  repre- 
sented to  Thomas  that  "he  was  under  a  $5,000  bond  to  produce  him 
in  court,  and  that  Turner,  as  his  deputy,  was,  when  in  charge  of  him, 
responsible  for  the  same  amount,  and  that  it  would  ruin  both  if  he 
shoold  escape,"  and  that  if. they  "saw  any  attempt  un  his  part  to  es- 
cape, he  would  be  shot  if  it  was  necessary  to  prevent  his  escape." 
Snyder  then  said  to  Turner  that  "he  thought  it  would  not  be  neces- 
sary to  pat  irons  upon  Thomas;  that  the  latter  would  stay  all  right 
in  a  rqjom,  but  that  if  lie  [Tomer]  had  any  fears,  to  go  ahead  and  pat 
irons  on  him." 

We  need  not  recite  all  that  occurred.  It  is  sufficient  to  say  that 
Turner,  under  Snyder's  directions,  kept  Thomas  concealed — a  part 
of  the  time  in  irons — until  he  was  clandestinely  removed,  as  herein- 
after shown.  During  this  detention  he  was  frequently  visited  by 
Snyder,  who,  by  disingenuous  and  false  representations,  continued 
to  play  upon  his  excited  imagination,  and  aggravate  bis  unfounded 
apprehensions,  until  he  consented  to  part  with  his  beard  and  don 
fexnale  attire  as  the  best  means  of  escaping  his  imaginary  pursuers. 
This  policy  was  persisted  in  until  the  remittances  requested  from 
his  uncle  and  aunt  arrived  and  were  satisfactorily  divided.  Turner 
then,  with  Snyder's  co-operation,  took  him  to  New  York  city,  put 
him  aboard  a  vessel,  and  shipped  him  to  Liverpool,  England.  The 
job  was  so  adroitly  executed  as  to  successfully  evade  the  writ  of  /to- 
beaa  corpus,  thwart  the  object  contemplated  by  the  counsel  who  pro- 
cured its  issuance,  and  leave  Thomas*  friends  in  utter  ignorance  of 
his  whereabouts,  until,  by  subsequent  inquiries,  they  traced  him  to 
his  hiding  place  in  England,  and  undeceived  and  persuaded  him  to 
return  and  place  himself  under  their  guidance  and  protection. 

Upon  these  facts  the  rule  under  consideration  requiring  the  re- 
spondent to  appear  and  show  cause  why  he  should  not  be  disbarred 
and  stricken  from  the  roll  of  attorneys  of  this  court  was  entered.'  To 
this  rule  the  respondent  has  put  in  an  answer.  It  is  prolix  and  eva- 
sive. Instead  of  confessing  or  denying  the  charge  that  Thomas  was 
manacled,  in  the  manner  hereinbefore  stated,  "with  irons,"  he  avers 
that  "Thomas  never,  at  any  time,  stated  to  hifn  that  he  had  been 
placed  in  irons."  And  in  like  manner,  instead  of  confessing  or  de- 
nying the  facts  alleged,  tending  to  establish  collusion  between  Sloop 
and  himself  in  the  procuration  of  Thomas*  release  from  prison,  and 
his  subsequent  forcible  and  clandestine  removal  to  Georgia,  he  con- 
tents himself  with  the  averments  that  "when  he  (Thomas)  was  re- 
leased from  the  jail  he  went  away  with  Sloop  and  was  taken  into 
Georgia,"  and  that  "he  (Snyder)  met  them  on  the  way,  when  Thomas 
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indorsed  a  f 200  check  which  he  had  received,  and  gave  it  to  him.** 
And  to  the  charge  that  Thomas  had  been  disgaised  in  feqiale  attire, 
be  responds,  "I  learn  that  Thomas  stated  on  the  trial  that  I  and  Mr. 
Turner  arranged  in  his  presence  to  shave  him  and  dress  him  in  female 
attire,"  and  adds  that  "this  statement  is  wholly  false  and  nntme." 

It  is  easy  to  see  that  his  answer  in  each  of  the  particulars  men- 
tioned is  and  was  intended  to  be  evasive.  The  averment  thai 
"Thomas  never  stated  to  him  that  he  had  been  placed  in  iront**  is  no 
denial  of  the  charge  that  he  had  been  so  manacled,  any  more  than 
his  answer  that  Turner  and  he  did  not  arrange  in  Thoma$'  presence  to 
shave  and  dress  him  in  female  attire  is  a  denial  of  the  charge  that 
he  was  BO  shaved  and  disgaised. 

These  and  other  similar  evasions,  and  respondent's  failure  to  deny  , 
nther  and  material  and  damaging  imputations  contained  in  the  evi- 
dence epitomized  above,  authorize  the  most  unfavorable  inferences 
fairly  deducible  therefrom.  But  the  cdurt  is  under  no  necessity  of 
resorting  to  inferences  in  order  to  reach  a  just  determination  of  the 
question  involved. 

It  must  be  kept  in  mind  that  the  motive  prompting  the  arrest  was 
the  hope  of  a  pecuniary  reward,  which,  it  was  supposed,  had  been  of- 
fered for  Thomas*  apprehension,  assumed  by  the  parties  to  be  $500. 
The  respondent,  on  several  occasions,  in  terms  more  or  less  explicit, 
suggested  that  a  payment  of  this  amount  would  conciliate  the  officers 
making  the  arrest,  and  relax  their  vigilance,  and  prepare  the  way  to 
his  discharge.  To  this  suggestion  Thomas  replied  that  "he  would 
rather  pay  the  officers  the  amount  of  any  reward  that  had  been  of- 
fered than  to  be  compelled  to  go  where  he  was  wanted;"  and  that, 
"if  possible,  he  would  rather  compromise  with  the  officers  and  have 
the  prosecution  quietly  withdrawn."  Thereupon  the  respondent  pro- 
posed  "if  Thomas  could  get  $500  and  give  it  to  him,  he  would  arrange 
with  the  officers,  and  take  him  out  of  jail  under  the  appearance  of 
taking  him  to  Missouri,  and  would,  as  soon  as  they  got  out  of  Ten- 
nessee, release  him ;"  and,  acting  upon  the  suggestion,  the  respondent 
proceeded,  as  he  admits  in  his  answer,  to  see  Doty;  one  of  the  offi- 
cers, and  "told  him  that  he  had  been  employed  by  Thomas ;  that  he 
did  not  think  that  he  (Doty)  could  recover  any  reward;  and  gave  him 
to  understand  that  he  would  not  lose  anything  if  ha  did  not  take  too 
much  interest  in  holding  Thomas." 

A  further  illustration  of  his  methods  in  the  defense  of  criminals  is 
found  in  his  proposition  to  unite  with  Humphries  to  induce  filonnt,  a 
stranger  in  Chattanooga,  and  a  friend  of  Humphries,  "to  personate  an 
officer  from  Missouri,  and  pretend  that  he  had  come  for  Thomas,"  and 
that  he  would,  in  aid  of  the  fraudulent  suggestion,  "get  a  country  jus- 
tice of  the  peace  to  order  Thomas  turned  over  to  Blount,  who  ooold 
take  him  away  and  turn  him  loose." 

These  and  other  facts  evince,  the  respondent's  groveling  ooncep- 
tions  of  professional  duty,  and  manifest  his  unfitness  for  honorable 
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practice.  He  not  only  undertook,  in  his  professional  capacity,  by  the 
use  of  money,  to  corrupt  the  officers  who  made  the  arrest,  and  to  in- 
duce another  to  personate  a  Missouri  officer  in  order  to  effect  his 
client's  escape,  but  offered,  in  furtherance  of  his  frandnlent  sugges- 
tion, to  personally  commit  the  crime  of  forgery. 

This  conduct  cannot  be  adequately  characterized.  A  man  capable 
of  such  action  is  unworthy  the  confidence  of  the  court,  and  ought  not 
to  have  his  opportunities  for  wrong-doing  enlarged  by  being  permit- 
ted to  continue  to  practice  as  an  attorney  at  law.  The  respondent 
will  therefore  be  stricken  from  the  roll  of  attorneys  of  this  court,  and 
henceforward  debarred  the  right  to  practice  herein. 

Ab  to  right  to  disbar  attorney,  see  Ex  parte  Wall,  2  Sup.  Ct.  Aep.  668,  and  In  re  Wall, 
13  Fed.  Kep.  814,  and  note,  82U. 


Bush  v.  United  States. 

{Oireuit  Court,  D.  MauaekuKtU.    September  IS,  1885.) 

Iktbbhai.  Kkykihtb — ITurfbiturb  for  ViouTioif  ov  Statute — Aotb  of  Aobnt, 
HOW  Far  Binding  on  Pbinoipal. 

In  an  informatioQ  for  forFeiture  a  dlstillerr  for  violation  of  the  statute, 
the  acta  and  intents  of  the  serrantsor  agents  of  the  daimont  are  to  be  imputed 
to  the  principal,  in  en  far  as  that  they  may  work  the  forfeiture  of  the  property 
used  for  unlawful  purposes. 

Appeal  from  District  Court. 

PrentUs  Cuii^mings,  for  plaintiff  in  error. 

C.  Almy,  Jr.,  Asst.  Dist.  Atty.,  for  the  United  States. 

Oarpbnteb,  J.  This  is  a  writ  of  error  to  the  district  court  for  the 
district  of  Massachusetts  to  bring  up  the  record  of  an  information 
for  the  forfeiture  of  a  distillery,  and  has  been  heard  by  Judge  Colt 
and  myself  upon  a  bill  of  exceptions  and  motion  in  arrest  of  judg- 
ment, which  appeiv  in  the  record.  We  are  of  opinion  that  a  man- 
date be  returned  directing  judgment  on  the  verdict. 

The  only  exception  to  which  it  seems  to  us  necessary  to  make  refer- 
ence arises  in  the  following  way.  There  was  evidence  in  the  case 
from  which  the  jury  might  have  inferred  that  the  violations  of  law 
alleged  in  the  information  were  committed  on  the  premises  of  the 
claimant,  and  in  the  course  of  the  prosecation  of  bis  business,  by  a 
servant  or  agent  of  the  claimant,  but  without  the  personal  knowledge 
or  consent  of  the  claimant  himself.  In  this  state  of  the  proof,  the 
learned  judge  who  tried  the  case  instructed  the  jury,  in  substance,  that 
in  an  information  for  forfmtnre  the  acts  and  intents  of  the  servant  or 
agent  of  the  claimant  ara  to  be  imputed  to  the  principal,  in  so  far  as 
that  they  may  work  the  forfeiture  of  the  pi^perty  so  used  for  uniaw- 
Tol  purposes. 
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Undonbtedly,  in  a  criminal  prosecution,  this  rale  would  not  be  ap- 
plied; but,  considering  the  scope  and  intent  of  tbe  statute  solely.as  it 
relates  to  forfeitures,  we  think  the  information  was  supported  by 
proof  of  the  unlawful  use  and  of  tbe  intent  to  defraud,  whether  such 
use  and  intent  were  by  the  claimant  personally,  or  by  some  person 
acting  under  his  authority  and  control.  This  conclusion  seems  to  na 
to  be  supported  by  the  reasoning  of  the  court  in  Dobbins'  Distillery  v. 
U.S.,  96  U.S.  395. 

No  error.   Judgment  of  district  court  affirmed. 


The  Obbino. 
BoBBBTS  and  others  v.  Gill  and  others. 
(ZMMrM  Churt,  Z>.  Maryland.   Uarch  4,  1885.) 

tiBATK  CHARTBR-PABTT— CONeTRUOTION  OF  WoBDS    NoW  ABOUT  RrADT  TO  SAII. 
IN  BaXXABT." 

Merchants  in  Baltimore,  desiring  a  steamer  for  an  AuguBt  shipment  of  grain, 
signed  a  charter-party,  in  which  it  was  stipulated  that  the  steamer  was  "  tiow 
about  ready  to  tail  from  ih«  United  Kingdom,  in  balUut."  The  ateamer  at  tbe 
date  of  the  charter- party,  Friday,  August  8th,  was  in  the  dry-dock  at  Shields 
for  repairs.  Hhe  was  let  out  of  the  dock  the  next  day,  and  commenced  taking 
in  ballast,  coal,  and  stores  for  tbe  voyage.  She  completed  these  preparations 
on  the  following  Tuesday,  when  it  was  discorered  that  some  of  her  Talves  bad 
been  misplaced  while  in  the  dock.  This  delayed  her  anotherday,  and  she  sailed 
on  Wednesday,  13th.  Shearrived  in  Baltimore  onp  day  too  late  foran  August 
shipment  of  grain,  and  the  charterers  refused  to  load  her.  that  the 

steamer  was  not  at  the  date  of  the  cliarter-party  about  ready  to  sail  in  ballast, 
and  that  the  charterers  had  a  right  to  refuse  her. 

In  Admiralty. 

John  H.  Thomas  and  G.  Leiper  Thomas^  for  libelants. 

Brown  ds  Brune,  for  respondents. 

Morris,  J.  This  is  a  libel  against  the  respondents  for  refusal  to 
load  the  British  steam-ship  Orsino,  which  the  libelants,  through  their 
a^nts,  had  chartered  to  the  respondents  in  the  city  of  Baltimore  on 
the  eighth  day  of  August,  1884.  The  charter-party  is  the  usual  steam 
grain  charter,  and  describes  the  Orsino  as  "now  about  ready  to  aaU 
from  the  United  Kingdom^  in  ballast,"  and  agrees  that  the  steamer, 
being  tight,  staunch,  strong,  and  in  every  way  fitted  for  the  voyage, 
shall,  with  all  oonvenient  speed,  sail  and  proceed  to  Baltimore,  It 
was  provided  that  should  the  steamer  not  be  ready  for  cargo  at  her 
loading  port  on  or  before  the  thirty-first  of  August,  the  oharterers 
should  have  the  option  of  canceling;  also  that  they  should  have  .the 
option  of  loading  the  steamer  at  Newport  News,  order  to  be  given  at 
a  port  of  call. 
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The  drcnmstances  attending  the  negotiation  for  the  oharter  of  the 
steamer  were  as  foliowB :  Mr.  Crawford,  a  ship-broker  of  Baltimore* 
bad  been  authorized  by  Messrs.  Aostin,  Baldwin  &  Co.,  ship-brokers 
of  New  York,  and  agents  for  Messrs.  Hugh  Boberts  &  Son,  of  New- 
castle-on-Tjne,  the  owners  of  the  Orsino,  to  procare  a  cliarter  for 
that  steamer.  Mr.  Crawford's  final  instructions  were  contained  in  a 
telegram  from  New  York,  dated  August  8th,  as  follows : 

**  We  repeat  oiler  of  Orsiuo  at  four,  four  and  a  half,  cancellation  if  not  ready 
August  31st.   She  will  probably  sail  Saturday  next. " 

August  8th  was  Friday,  so  that  Saturday  meant  the  next  day. 
About  noon  of  August  Sth,  Crawford  approached  two  of  the  partners 
of  the  firm  of  Gill  &  Fisher,  who  were  at  the  produce  exchange,  and, 
handing  them  this  tel^ram,  said,  "Here  i$  an  August  boat  for  you." 
Mr.  Crawford  also  stated  that  the  steamer  was  about  ready  to  sail  in 
ballast.  Messrs.  Gill  &  Fisher,  after  consultation,  agreed  to  take  the 
steamer,  and  said  to.Crawford,  "Go  telegraph  at  once  to  Austin,  Bald- 
win &  Co.,  New  York,  so  that  the  steamer  can  get  right  oflE."  Craw- 
ford replied,  "She  is  not  in  the  port  of  London,**  fw^^'^^ 
mentioned  as  her  home  port;)  and  the  reply  was,  "Wherever  she  is, 
hurry  her  up."  On  Saturday,  the  9th,  a  charter-party  having  been 
prepared  and  forwarded  from  New  York  by  Austin,  Baldwin  &  Co.,  it 
was  presented  by  Crawford  to  Gill  &  Fisher  for  signature.  It  con* 
tained  the  words  "the  steamer  is  now  in  the  United  Kingdom;"  but 
Gill  &  Fisher  refused  to  sign  it,  as  it  did  not  safficiently  express  the 
position  in  which  the  steamer  had  been  represented,  and  the  words, 
"now  about  ready  tp  sail  from  the  United  Kingdom  in  ballast,"  were  ac- 
cepted as  satisfactory.  The  charter-party,  so  worded,  and  dated  "Bal- 
timore, August  8, 1884, "  was  signed  by  Gill  &  Fisher  about  4  o'clock 
p.  u.  on  Saturday,  the  9th,  and  was  forwarded  to  New  York,  and  was 
there  signed  by  Austin,  Baldwin  &  Co.,  on  behalf  of  the  owners. 

In  the  negotiations  nothing  had  been  said  about  the  charterers  hav- 
ing the  option  to  load  the  steamer  at  Newport  News  upon  giving  or- 
ders at  a  port  of  call.  This  clause  was  in  the  oharter-party  prepared 
in  New  York  and  tendered  to  Gill  &  Fisher,  and,  as  they  accepted 
that  clause,  it  became  necessary  to  name  the  port  of  call,  and  at  the 
signing  of  the  charter-party  they  named  Hampton  Boads.  It  usually 
takes  an  hour  to  transmit  a  cable  dispatch  from  Baltimore  to  an  Eng- 
lish port,  and  the  difference  in  longitude  is  about  five  hours.  The 
owners  could  not,  therefore,  have  been  advised  of  the  port  of  call  until 
after  business  hours  on  Saturday.  Just  before  the  charter-party  was 
signed  in  Baltimore  by  Gill  &  Fisher,  on  the  9th,  Crawford  received 
from  Austin,  Baldwin  &  Co.  a  telegram  in  cipher,  of  which  a  trans- 
lation is  as  follows : 

"Kkw  York,  August  9, 1884.  Oretno,  tohtretoiU  captain  eall/dr  orders  f 
She  will  not  sail  he/ore  Tuesday.  North  Cambria  sailing  to-day  for  Break- 
water. Can  you  induce  shipper  to  allou)  substitute  Cambria/^  Orsino^  as 
it  will  give  us  chance  on  another  boat  t** 
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Crawford  did  offer  the  North  Cambria  to  Gill  &  Fisher  as  a  substi- 
tute for  the  Orsino,  stating  that  the  North  Cambria  had  sailed  that 
day  for  the  Delaware  breakwater,  but  Gill  &  Fisher  declined  her  as 
being  too  large  for  their  purpose.  Mr.  Crawford  testifies  that  he 
thinks  he  must  have  oommunicated  at  the  same  time  the  information 
contained  in  the  telegram  that  the  Orsino  would  not  sail  until  Taes- 
day;  but  all  of  the  partners  of  Gill  &  Fisher  to  whom  the  communi* 
cation  could  hare  been  made  deny  that  they  ever  heard  of  it,  and  de- 
clare that  tbey  would  not  have  signed  the  charter-party  if  they  had 
been  so  informed.  I  find  the  fact  to  be  that  they  were  not  so  in- 
formed. 

The  Orsino  did  actually  sail  from  the  port  of  Shields  on  the  morn- 
ing of  Wednesday,  the  IStb,  and,  having  prosecuted  the  voyage  with 
speed,  she  arrived  at  Hampton  Koads  at  8:  30  a.  u.  on  August  29th. 
Within  an  hour  or  two  after  the  ship  was  at  Hampton  Boads,  the 
charterers  were  notified  that  the  Orsino  had  arrived  there  and  was 
ready  for  cargo,  and  was  awaiting  their  orders  where  to  proceed  to 
load.  Gill  &  Fisher  on  the  same  day  replied  that  they  declined  to 
accept  the  steamer,  a^  she  had  failed  to  fulfill  the  charter;  that  they 
had  no  orders  to  give,  and  held  themselves  released,  and  refused  to 
load  her.  They  afterwards  more  definitely  stated  the  particular  in 
which  she  had  failed  to  fulfill  the  charter-party  was  that  she  was  not 
at  its  date  "about  ready  to  sail  in  ballast,"  and  did  not  sail  in  fact 
until  the  13th. 

The  facts  with  regard  to  the  situation  and  preparations  for  sailing 
which  delayed  the  sailing  of  the  Orsino  were  as  follows :  Prior  to 
the  sixth  of  August,  the  Orsino  had  been  for  10  weeks  lying  in  the 
port  of  Shields,  about  12  miles  below  Newcastle-on-Tyne,  moored  in 
the  river.  On  the  eighth  of  August,  when  Gill  &  Fisher  agreed  to  take 
the  steamer,  she  was  in  the  dry-dock  at  'Shields,  having  gone  into 
the  dock  on  the  evening  of  Wednesday,  the  6th,  to  have  her  bottom 
scraped  and  painted,  her  sea-valves  overhauled,  and  some  rivets  put 
into  her  frame  and  different  parts  of  the  vessel,  as  required  by 
Lloyd's  surveyors.  She  came  out  of  the  dry-doek  on  Saturday,  the 
9tb,  in  the  morning,  and  until  Tuesday  (12tb)  was  lying  at  Tyne 
dock,  taking  in  sand  ballast,  bunker  coal,  and  stores  for  the  voyage. 
She  began  to  load  the  sand  ballast  at  4  v.  u.  on  Saturday,  the  9th, 
and  stopped  at  8  p.  m.  She  began  Eigain  at  7  a.  h.  on  Monday,  the 
lltfa,  and  finished  at  7  p.  h.  She  began  to  take  in  coal  at  midnight 
of  Sunday,  the  10th,  and  finished  coaling  at  noon  on  Tuesday, 
(12th.}  She  got  up  steam  as  soon  as  she  finished  coaling,  but  then 
it  was  found  that  the  sea-valves  to  the  water-ballast  tanks  had  been 
reversed  by  the  machinists  who  had  overhauled  them  in  the  dry-dock, 
and  divers  had  to  be  sent  down  to  plug  the  openings  in  the  ship's 
bottom  so  that  the  sea-valves  could  be  properly  placed.  This  took 
about  14  hours,  and  the  steamer  sailed  on  Wednesday,  the  13th, 
at  about  G  o'clock  in  the  morning. 
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,  Gill  &  Fisher,  after  signing  the  charter-party,  several  times  inquired 
of  Crawford  to  know  on  what  day  the  steamer  had  sailed,  bat  he  coold 
not  inform  them.  Late  in  the  month  of  August  they  got  him  to  tel- 
egraph, and  then,  learning  that  the  steamer  had  sailed  on  the  13th, 
«ame  to  the  eonelnsion  that  she  vonld  not  arrive  in  time  for  an  August 
shipment,  and  made  other  arrangements  for  the  grain  whioh  they 
had  intended  to  ship  hy  her.  On  the  eighth  of  August  the  rates  of 
vessels  for  August  shipments  were  higher  than'  for  vessels  for  Sep- 
tember shipmmts,  and  the  rate  agreed  to  be  paid  for  the  Orsino 
was  the  August  rate.  On  September  let  the  best  rate  which  ooold 
be  obtained  for  the  Orsino  was  Is.  lO^d.  per  quarter  less  than  the 
oharter  rate,  making  the  loss  in  freight  on  the  cargo  which  the  ship 
actually  carried  out  on  a  reoharter  £1,067  4b.  4d. 

The  master,  before  arriving  at  Hampton  Beads,  had  thrown  over- 
board all  the  sand  ballast,  and  had  pat  up  the  shifting-boards,  and 
at  the  time  the  vessel  anchored  at  Hampton  Boads  she  was  ready  for 
a  grain  cargo.  It  was  designed  by  the  captain  to  use  feeders,  and 
they  were  not  quite  ready,  but  could  have  been  made  ready  in  about 
five  hours.  But  these  were  not  necessary  to  make  the  steamer  ready 
for  cargo.  Feeders  are  wooden  pipes  passing  through  the  batches  to 
the  holds  of  the  ship.  They  are  filled  with  grain,  and  as  fast  as  the 
settling  of  the  grain  in  the  holds  leaves  any  vacancy  the  grain  from 
the  feeders  runs  in  and  fills  up  the  vacant  space,  keeping  the  hold 
full  and  solid,  and  preventing  shifting.  It  is  optional,  however,  with 
the  ownera  of  the  vessel  whether  feeders  shall  be  used,  or  whether,  in 
lien  thereof,  a  sufficient  quantity  of  grain  shall  be  put  in  bags  and 
stowed  on  the  top  of  the  bulk  grain.  The  feeders  are  less  expensive 
to  the  ship,  and  are  therefore  preferred  by  the  ship-owners,  but  the 
marine  insurance  inspectors  do  not  require  feeders  if  an  equivalent 
amount  of  stowing  in  bags  is  substituted. 

I  therefore  find,  notwithstanding  the  feeders  were  not  completed, 
that,  as  the  vessel  could  have  been  loaded  without  them,  she  was,  when 
tendered,  ready  for  cargo.  I  find  that  if  Gill  &  Fisher  had  given  or- 
ders on  the  morning  of  the  39th,  when  they  received  notice  that  the 
Orsino  was  at  Fortress  Monroe,  and  was  ready  for  cargo,  she  could 
have  proceeded  either  to  Baltimore  or  to  Newport  News  in  time  to 
have  been  tendered  on  the  thirtieth  of  August,  but  I  find  that  she 
could  not  have  reached  Baltimore  in  time  to  have  been  loaded  with 
grain  before  the  close  of  the  30th,  (Satnrday,)  which  would  have  been 
necessary  in  order  to  make  her  cargo  an  August  shipment. 

The  representation  in  the  charter-party,  "now  about  ready  to  mil 
in  ballast"  would  seem  neeessarily  to  imply  that,  atithe  date  of  the 
charter-party,  the  steamer  had  begun  preparations  for  sailing.  In 
fact,  on  August  8tb,  when  the  contract  was  made,  the  steamer  was  in 
the  dry-dock.  She  had  then,  it  is  true,  nearly  completed  the  repairs 
for  which  she  was  put  there,  and  she  did  come  oat  of  the  dry-dock  on 
the  next  day.   But  it  was  then  that  she  began  her  preparations  to 
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sail  in  ballast.  It  appears  to  m«,  therefore,  that  it  was  not  tme  on 
August  8th  that  she  was  then  about  ready  to  sail  in  ballast. 

The  difference  in  time  between  the  earliest  moment  she  could  have 
sailed  and  her  actual  siuling  was  not  great.  The  cable  dispatch  of 
the' afternoon  of  Saturday,  Augnet  9th,  naming  the  port  of  call,  al- 
lowing one  hour  for  transmission  and  five  hours  for  difference  of  lon- 
gitude, could  not  have  been  received  by  the  managing  owners  during 
the  businesa  hoars  of  Saturday.  But  if  the  steamer  had  been  on 
Friday,  the  8th,  "about  ready  to  sail,"  it  was  reasonable  to  expect 
that  she  would  sail  on  Monday.  She  did  not  sail  until  Wednesday. 
This  difference  of  two  days  made  the  difference  in  the  port  of  Baiti- 
more  of  a  September  instead  of  an  August  vessel.  Sailing  on  the 
13th,  she  could  not,  being  an  ordinary  freight  steamer,  be  expected  to 
arrive  at  Fortress  Monroe  earlier  than  the  29th,  and,  arriving  at 
Fortress  Monroe  on  the  29th,  she  could  not  be  in  Baltimore  until  the 
30th,  and  the  30th  being  Saturday,  and  Sunday  (31st)  not  a  working'- 
day,  she  could  not  complete  her  loading  in  August.  It  was  a  delay 
which  made  a  most  essential  difference  to  the  charterers,  and  was  a 
delay  directly  attributable  to  her  not  having  begun  her  preparations 
for  sailing  until  after  the  date  of  the  charter-party.  It  was  known 
to  the  owners'  agent,  when  the  contract  was  made,  that  what  the 
charterers  wanted  was  an  August  steamer,  and  the  charterers  agreed 
to  pay  the  increased  freight  demanded  for  one.  The  stipulation  as 
to  the  steamer's,  condition  with  regard  to  her  readiness  to  sail  was 
therefore  a  substantive  part  of  the  contract;  and  as  in  my  view  of 
the  meaning  of  the  language  used  that  stipulation  was  broken,  it  fol- 
lows that  the  respondents  had  a  right  to  refuse  to  load  the  steamer, 
and  that  the  libel  must  be  dismissed. 


Thb  Obaiwobib. 
MoBBXB  r.  Thb  Obanhobh. 

(Dittriet  Cintrtt  D.  Marjfiand.   July  21, 188S.) 

Ihbutficibkt  FiTTmas  of  Cattlb-Ship— Aorkbmbht  to  bb  GovEmnsD  bt  Ekq- 
LisH  Law— ExcEFTtOBS  IB  Bill  or  Ladino. 

The  libelant,  a  resident  of  Chicago,  made  with  the  acents  of  a  line  of  British 
steamers  a  contract  to  carry  cattle  from  Baltimore  to  Liverpool.  By  a  clause 
of  tlie  contract  It  was  agreed  that  any  questions  arUing  under  Uie  contract  or 
the  bill  of  lading  against  the  steamer,  or  her  owners,  snould  be  determined  by 
English  law  in  England.  Cattle  shipped  under  the  contract  received  Injuries 
by  reason  of  the  insufficient  construction  of  stalls  provided  by  the  ship.  The 
contract  having  been  made  in  the  United  States  with  a  British  corporation, 
owner  of  a  British  ship,  for  the  carriage  of  cattle  to  Bngland,  and  the  parties 
to  the  contract  having  expressly  declared  their  intention  that  the  contract  and 
bill  of  lading  should  be  governed  by  the  law  of  England,  the  place  of  the  per- 
formance of  the  contract  of  carriage,  luld,  that  the  English  uw  mtiat  govern 
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as  to  Its  Talidity,  obligatioo,  and  interpretation.  Meld,  aI*o,  that  the  cxcep< 
tions  coDtained  *in  tbu  bill  of  lading,  stipulating  that  the  shipper  approved 
of  the  cattle  fittings,  and  that  the  ateamer  should  not  be  held  responsible  for 
any  injury  lo  the  cattle  occasioned  by  the  wrongfal  acts,  default,  negligence, 
or  error  in  Judgment  of  the  owner,  pflot,  master,  officers,  crew,  stevedores,  or 
other  persons  In  the  service  of  the  ship,  were  sufficient,  under  (bo  rulings  of  the 
English  courts,  to  exempt  the  ship  from  liability  for  the  injuries  complained  ol 

In  Admiralty. 

Sebastian  Brown  and  John  C.  Biehberg,'tot  libelant. 
Brown  d  Brune^  for  respondent. 

Morris,  J.  This  libel  is  brought  to  recover  for  67  head  of  cattle 
-which  died  and  were  thrown  overboard,  and  for  the  depreciation  in  the 
value  of  others,  during  a  voyage  on  whieb  tbey  were  being  carried 
by  the  British  steam-^ip  Oranmore  from  Baltimore  to  Jjiverpool  in 

January,  1885. 

The  plaintiff,  who  is  a  citizen  of  the  United  States,  residing  in  Chi- 
cago, shipped  on  the  steamer  320  head  6t  cattle,  to  be  carried  on  the 
upper  between*deck8.  and  received  therefor,  through  his  agent  in  Balti- 
more, the  bill  of  lading,  d^ted  January  10,  1885,  given  in  evidence. 
The  bill  of  lading  recites  that  the  shipment  is  made  under  and  sub- 
ject to  the  conditions  of  a  "live-stock  freight  contract,"  dated  at  Bal- 
timore, November  19,  1884,  signed  by  the  libelant  for  his  father,  by 
which  the  father  had  agreed,  upon  the  terms  therein  expressed,  to 
ship  as  many  cattle  as  could  be  carried  on  the  upper  between-decks 
of  five  of  the  steamers  of  the  Johnston  line  plying  between  Baltimore 
and  Liverpool,  of  which  the  Oranmore  was  one,  for  two  consecutive 
voyages  of  each  of  the  five  steamers,  commencing  with  the  voyage  of 
the  Oranmore  now  in  question.  The  stipulations  of  this  "live-stock 
freight  contract"  are  much  those  usually  found  in  similar  contracts 
for  carrying  cattle  across  the  Atlantic,  except  the  sixteenth  clause, 
which  I  have  not  met  with  before,  and  which  is  as  follows: 

"16.  Any  questions  arising  under  this  contract  or  the  bill  of  lading  against 
the  steamer  or  her  owners  stiall  be  determined  by  English  law  in  England.** 

The  libel  alleges  that  the  loss  occurred  by  reason  of  the  insufficient 
fittings  of  the  stalls  which  the  steamer  contracted  to  provide  for  the 
cattle. 

The  defense  is  that  the  fittings  were  proper  and  sufficient,  and 
that  the  cattle  were  injured  and  lost  by  the  negligence  of  the  cattle- 
men sent  by  the  shipper  to  feed  and  eare  for  them  on  the  voyage, 
and  by  the  insnfficient  amount  of  bedding  put  under  them  by  the  cattle- 
men ,  and  by  the  weakness  of  the  head-ropes  furnished  by  the  libelant. 

The  claimant  of  the  steamer,  under  the  sixteenth  clause  of  the  con- 
tract, denies  the  jurisdiction  of  this  court,  and  also  contends  that  if 
the  court  takes  jurisdiction  the  exceptions  contained  in  the  bill  of 
lading  are  to  be  interpreted  according  to  English  law,  and  that  by  the 
English  courts  these  exceptions  would  be  held  to  relieve  the  ship  from 
liability,  even  though  the  losses  happened  by  reason  of  the  insnfii- 
ciency  of  the  cattle  fittings. 
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I  shall  first  consider  the  issue  of  fact  as  to  whether  the  loss  occorred 
by  reason  of  defect  in  the  construotion  of  the  cattle  stalls.  It  must 
be  conceded,  although  rough  weather  was  experienced  on  the  voyage, 
commencing  soon  after  leaving  the  oapes,  and  that  the  ship  rolled 
very  considerably  from  a  high  sea  abeam,  that  this  was  not  nnasaal 
January  weather,  and  that  the  loss  is  attributable,  not  to  any  peril 
of  the  sea,  but  either  to  the  insufficiency  of  the  fittings  of  the  cattle 
stalls,  as  contended  by  the*  libelant,  or,'as  contended  by  the  claimant 
of  the  ship,  to  the  incompetency  of  the  cattle-men,  the  want  of  proper 
head-ropes,  and  the  insufficiency  of  bedding.  The  Oraamore  is  one 
of  six  British  steamers  wbioh  constitute  what  is  Imown  as  the  "John- 
ston Line,"  plying  regularly  between  Liverpool  and  Baltimore,  and 
which  specially  solicit  and  are  intended  for  the  carriage  of  live  cattle 
across  the  Atlantic  at  all  seasons  of  the  year.  They  have,  from  time 
to  time,  improved  the  special  fittings  and  facilities  for  that  business, 
until  what  was  some  few  years  ago  considered  an  extra-hazardous  un- 
dertaking, has  become  reasonably  certain  and  safe.  The  voyage  of  the 
Oranmore  on  which  the  cattle  sued  for  were  lost  was  the  only  voyage 
made  by  any  steamer  of  the  line  for  a  l6i\g  time  on  whioh  all  the 
cattle  shipped,  with  the  exception  of  one  or  two  beasts,  bad  not  been 
carried  safely  at  all  seasons  of  the  year. 

The  stalls  on  the  between-decks  on  the  Oranmore  for  the  voyage 
in  qaestion  were  fitted  up  differently  from  any  previous  voyage,  and 
were  altered  (^[ain  before  she  attempted  another.  Prior  to  th^  voyage 
the  stalls  on  the  between-decks  had  been  put  up  by  erecting  stan- 
chions five  feet  apart,  resting  on  and  affixed  to  a  false  floor,  laid  on  the 
iron  deck,  and  at  the  top  shored  by  braces  stretching  to  the  sides  of 
the  ship,  and  to  other  permanent  objects  against  which  they  could  be 
braced.  While  in  the  port  of  Baltimore,  preparing  for  this  voyage^ 
the  cattle  fittings  on  the  between-deoks  previously  used  having  been 
all  taken  out  on  the  voyage  just  made,  she  having  carried  no  cattle  on 
that  voyage,  it  was  determined  by  the  captain  and  agents  in  Balti- 
more, in  putting  in  new  stalls,  to  fasten  the  stanchions  by  a  new  sys- 
tem which  had  been  tried,  in  some  of  its  features,  on  other  ships  of 
the  line  and  had  been  found  to  work  well.  This  was  to  have  holes 
bored  in  the  iron  beams,  supporting  the  deck  overhead,  and  to  clamp 
the  stanchions  to  the  beam  by  an  iron  clamp  and  screws,  so  as  to  bind, 
the  upper  end  of  the  stanchion  firmly  to  the  beam;  the  foot  of  the 
stanchion  to  be  shored  and  braced  as  before.  The  only  difference 
between  this  system  as  applied  to  the  Oranmore,  aud  the  same  system 
of  clamping  to  the  overhead  beams  which  had  been  applied  on  some 
of  the  other  ships,  was  that  on  the  Oranmore  the  stancbiona  were 
clamped  to  every  other  beam  instead  of  to  every  beam,  and  this  brought 
them  eight  feet  apart  from  center  to  center.  As  they  had  been  fast- 
ened previously  without  the  iron  clamping,  they  had  been  five  feet 
apart.  Head<boards  were  used  of  the  same  thioksess  as  before;  that 
is  to  say,  about  two  inches  thick. 
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Thti  contention  of  the  libelant  is  that  as  the  direct  strain  of  the 
weight  of  the  cattle  when  pitching  and  slipping  in  rough  weather  is 
against  the  head-board  to  which  they  are  tied,  and  by  which  they  sus- 
tain themselves,  that  although  the  tops  of  the  stanchions  were  more 
secnrely  fastened  by  being  clamped  to  the  iron  beams  overhead,  the 
additional  length  of  three  feet  between  them,  with  a  head-board  of  no 
greater  thickness  than  had  been  sufficient  when  the  stanchions  were 
only  five  feet  apart,  produced  such  a  strain  that  the  two-inch  head- 
boards were  not  strong  enough,  and  broke  in  many  places,  letting  the' 
cattle  get  oat  of  the  stalls  and  fall  over  eaob  other,  and  become 
wounded  and  helpless. 

The  testimony. of  the  cattle-men  is  directly  and  strongly  in  support 
of  this  contention,  and  goes  to  show  that  the  great  strain  and  weight 
of  the  cattle  on  each  eight-foot  head-board  caused  many  of  these 
boards  to  give  way,  and  also  oaosed  the  shores  at  the  foot  of  many 
of  the  stanchions  to  give  way,  and  the  stanchiotts  to  yield  at  the  foot, 
and  to  sway  from  side  to  side,  although  the  top  remained  fast.  They 
also  testify  that  this  yielding  of  the  head-boards  let  the  weight  of  the 
cattle,  in  their  efforts  to  keep  up,  come  entirely  gainst  the  cross  cleats 
"nailed  to  the  floor  to  assist  them  to  keep  their  footing,  and  that  the 
cleats  in  many  instances  yielded  to  the  weight  and  came  loose,  and 
left  the  beasts  witbont  means  of  maintaining  their  footing. 

Patient  consideration  of  the  testimony  leads  me  to  the  conclusion 
that  the  facts  relied  on  by  libelant  are  established  by  a  preponderance 
of  evidence  and  probability.  The  Oranmore  appears  to  have  been 
the  only  ship  of  this  line  on  which  it  was  attempted,  with  beams  so 
far  apart,  to  risk  putting  the  wooden  stanchions  to  every  other  beam, 
using  a  head-board  only  two  inches  thick.  It  is  true  that  in  the  for- 
ward part  of  the  ship  there  were  some  iron  stanchions  10  feet  apart, 
but  with  these  the  head-boards  used  were  three  inches  thick, — in  fact, 
what  are  called  "joists."  Whether  the  owners  intended  to  leave  the 
fittings  on  this  ship  affixed  to  every  other  beam,  or  whether  they  in- 
tended as  soon  as  they  could  to  increase  the  number  of  stanchions, 
and  were  only  prevented  from  doing  so  preparatory  to  the  voyage  in 
question  by  the  shortness  of  the  time  and  the  haste  to  get  the  vessel 
off,  is  a  matter  which  it  is  not  now  very  easy  to  determine;  the  fact 
is,  that  immediately  after  this  voyage,  and  before  she  made  another 
with  cattle,  the  stanchions  were  put  to  every  beam,  so  that  they  were 
only  fonr  feet  apart. 

The  weight  of  the  testimony  leads  to  the  conclusion  that  placing  the 
stanchions  so  far  apart  without  increasing  the  strength  of  the  head- 
bofurds  was  an  experiment  which  no  previous  experience  had  justified, 
and  which  was  made  at  the  risk  of  the  shipper  of  the  cattle  during 
one  of  the  worst  winter  months,  and  that  it  was  a  negligence  or  error 
of  judgment  for  which  the  ship  shonld  be  held  responsible',  unless  the 
shipper  has,  by  the  contract  contained  in  the  bill  of  lading,  agreed  to 
release  the  ship. 
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The  bill  of  lading,  among  a  great  many  other  exceptions  and  stip- 
ulations, contains  the  following,  which  appear  applicable  to  the  loss 
sued  for'in  this  case: 

*'*  *  *  The  said  animala.  subject  to  the  stipulations  and  exceptions 
bercinafter  and  before  mentioned,  are  to  bedelivereil  from  the  steamer's  deck* 
where  the  steamer's  responsibility  shall  cease,  at  the  port  of  Liverpool  or  at 
Birckenhead,  unto  Jas.  Xelson  &  Sons,  or  to  his  or  tbeir  assigns.  Freight 
payable  by  consignees  at  the  rate  of  sixty  shillings  Br.  stg.  per  head,  general 
avenige  according  to  York  and  Antwerp  rules." 

The  following  are  the  exceptions  and  stipulations  above  referred  to : 

"*  *  *  or  any  otlier  perils  of  the  sea,  rivers,  navigation,  or  of  land 
transit,  of  whatsoever  nature  or  kind,  and  whether  any  of  the  perils,  cauaes, 
or  things  above  mentioned,  or  the  loss  or  injury  arising  therefrom,  he  occa- 
sioned by  the  wrongful  act,  di^auU,  negligence,  or  error  in  judgment  of  the 
owners,  pilot,  master,  officers,  crews,  stevedores,  or  other  persons  whomsoevw, 
in  the  service  of  the  ship,  or  for  whose  acts  the  ship-owner  would  otherwise 
be  liable;  or  by  unseawortitiness  of  the  ship  at  the  commencement  of  the 
voyage,  (provided  all  reasonable  means  have  been  taken  to  provide  against 
such  unseaworthiness,)  or  otherwise,  howsoever  excepted. 

"The  shipper  provides  fodder  and  attendance  for  the  live-stock,  and  takes 
all  responsibility  in  their  shipping,  carriage,  and  discharge,  and  for  the  acci- 
dents, damage,  and  mortality  that  may  liappen  to  them,  from  whatever  cause 
arising,  in  loading,  discharging,  and  during  the  voyage.    •    •  * 

"The  steamer  provides  fittings  as  customary  upon  steamers  of  this  line, 
and  also  provides  a  condenser  for  distilling  water;  but  the  steamer  is  not  to  be 
lield  responsible  for  any  defect  or  insufficiency  in  said  fittings,  or  in  the  con- 
denser, or  any  of  its  appurtenances,  or  in  the  ventilation  of  the  ship,  the 
same  being  hereby  approved  of  by  the  shipper;  nor  for  ^ny  claim  notice  of 
which  is  not  given  before  the  delivery  of  the  live-stock  by  the  steamer." 

From  the  above  qnotations  from  the  bill  of  lading  (which  was  simi- 
lar to  those  constantly  before  used  by  the  agents  of  this  line  of  steam- 
ers  in  dealing  with  this  libelant  and  bis  father)  it  appears  that  the 
ship-owners  have  contracted  for  exemption  from  the  negligence  and 
errors  of  their  employes  in  patting  ap  the  cattle  fittings,  and  have  ex- 
acted the  shipper's  approval  of  them  as  a  condition  of  issning  the 
bill  of  lading. 

The  embarking  of  the'cattle  at  Baltimore  was  attended  to  by  an 
agent  of  the  libelant,  who  had  for  a  long  time  frequently  attended  to 
this  business  for  libelant  and  his  father.  There  was  nothing  about 
the  appearance  of  the  stall  fittings  to  attract  bis  special  attention, 
and  as  there  was  no  insurance  efFected  on  this  shipment,  it  became  no 
one's  special  business  to  critically  examine  them  on  behalf  of  the 
shipper. 

It  is  conceded  that  the  exemptions  of  the  bill  of  lading,  bo  far  ae 
they  are  properly  applicable  to  the  loss  sustained,  are,  by  the  Bnglish 
law  relating  to  common  carriers,  valid  and  operative;  but  libelant 
contends  that  the  bill  of  lading  is  to  be  interpreted  by  the  American 
law,  which,  as  declared  by  the  federal  courts,  rejects  the  attempts  of 
common  carriers  to  exempt  themselves  from  the  consequences  of  want 
of  care  and  diligence  on  the  part  of  themselves,  or  their  agmta  or  em- 
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ployds,  and  holds  Buch  atipnlatioDB  void  as  against  public  policy,  and 
not  to  be  enforced.  Where  a  contract  is  made  in  one  country  to  be  per- 
formed in  another,  it  is  not  always  easy  to  determine  whether  the  law 
of  the  place  where  the  contract  was  made,  or  of  the  place  where  it  is 
to  be  performed,  is  applicable.  It  seems,  however,  qaite  generally  con- 
ceded that  the  question  is  to  be  determined  by  arriving  at  the  intent 
of  tbe  parties  to  the  contract,  where  that  is  possible.  Hutch.  Cair. 
142 ;  Chartered  Bank  of  India  v.  Netherlands  Nav.  Co.,  10  Q.  B.  Div. 
529.  Tbe  presnmption  is  that  the  parties  enter  into  a  oontract  with 
reference  to  the  law  of  the  place  where  it  is  made,  but  this  presump- 
tion is  easily  overthrown  by  circQmstances  which  show  that  this  was 
not  the  intention  of  the  piarties.  Whart.  Confl.  Laws,  434,  In  Cox 
v.  U.  S.,  6  Pet.  203,  it  is  said  by  tbe  supreme  court: 

"The  law  of  tlie  place  where  the  contract  is  made  Is  to  govern  in  expound- 
ing and  enforcing  the  contract,  unless  the  parties  have  a  view  to  its  being 
executed  dsewhere,  in  which  case  it  is  to  be  governed  according  to  the  law 
where  It  is  to  be  executed." 

The  present  question  is  not  one  which  affects  the  capacity  of  the 
parties  to  make  the  contract.  It  is  not  a  case  in  which,  according 
to  the  American  law,  it  could  be  said  that  there  is  no  contract  at  all 
binding  on  the  parties.  It  is  merely  a  question  of  the  extent  and  nat- 
ure of  the  obligations  and  conditions  of  a  contract.  The  law  is  thus 
stated  in  Story,  Confl.  Laws,  242 : 

"Generally  speaking,  the  validity  of  a  contract  is  to  be  decided  by  the  law 
of  the  place  where  it  is  made,  unless  it  is  to  be  performed  in  another  coun- 
try; for,  as  we  shall  presently  see,  in  the  latter  case  the  law  of  the  piace  of 
performance  is  to  govern." 

And,  at  page  280 : 

"  The  rules  already  considered  suppose  the  performance  of  the  contract  to 
be  in  tbe  place  wliere  it  is  made,  either  expressly  or  by  tacit  implication. 
But  where  the  contract  is  oxpressly  or  tacitly  to  be  performed  in  any  other 
place,  there  the  general  rule  is,  in  conformity  to  the  presumed  inteirtion  of 
the  irarties.  that  the  contract,  as  to  its  validity,  nature,  obligation,  and  in- 
terpretation, is  to  be  governed  by  the  law  of  the  place  of  performance." 

And  the  author  cites,  as  clearly  expressing  tbe  rule,  the  statement 
of  Lord  Mansfield  : 

"The  law  of  the  place  can  never  be  the  rule  where  the  transaction  is  en- 
tered into  with  an  express  view  to  the  law  of  another  couutry  as  the  rule  by 
which  it  is  to  be  governed." 

In  Whart.  Confl.  Laws,  472,  it  is  stated  to  be  a  rule  fairly  dedu- 
cible  from  adjudged  cases  that  where  there  are  no  other  controlling 
circumstances  a  oontract  of  carriage  is  to  be  interpreted  by  the  law 
of  the  carrier's  principal  office.  In  this  case,  although  the  contract 
was  made  in  the  United  States,  it  was  made  in  the  port  of  Baltimore 
by  a  resident  of  Chicago  with  a  British  corporation  for  carriage  in 
a  British  ship  to  a  port  in  Great  Britain,  and  the  express  agreement 
of  the  parties,  deliberately  made  two  months  before  the  shipment. 
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was  that  any  question  atising  against  tfao  oarrier  under  the  oontiaot 

or  the  bill  of  lading  should  be  determined  by  English  law. . 

Under  all  tbe&e  circamstanoes  it  seems  to  me  the  court  should  give 
effect  to  this  clause  of  the  agreement.  It  leaves  the  intention  of  the 
parties  beyond  doubt  of  any  kind,  and  that  intention  was  to  give  to  the 
provisions  of  the  bill  of  lading  such  efficacy  as  the  English  courts  would 
give  to  them.  As  I  understand  the  facts  of  the  case,  and  the  rulings 
of  the  English  courts  upon  similar  bills  of  lading,  I  think  the  excep- 
tions cover  the  injuries  sustained  by  this  libelant,  and  the  libel  must 
be  dismissed. 


Brd  of  Tolumb  24. 

•  / 
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